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678.
RAILROAD POLICEMEN’S BOND—WHERE TO BE FILED—FILING FEE.

The original bond of a railroad policeman should be filed in the county mn
which the official headquarters of the policeman are located. By official head-
quarters is meant the county in which his ordinary official duties are chiefly per-
formed. This county must be one of those in which he is directed to act. The
clerk who approves the original bond may charge 25¢ for his services.

CoruMmBrs, OHIio, January 2, 1914,

Burean of Inspection and Supervision of Public Offices, Department of Auditor of
State.

GENTLEMEN :—] have your inquiry of October 11, 1913, in which you ask:

“In what county or counties should the bonds of railroad policemen
required by section 12819, as amended in vol. 103 O. L., page 533, be filed?
If required to be filed in only one county or certified copies be filed in
each of the counties in which such policemen have jurisdiction?

“What, if any, fees may the clerk of courts charge such policemen
for filing such bonds or certified copies thereof ?”

Section 9150 et seq., make provisions for the appointment, qualification, pow-
ers, duties and liabilitics of these policemen, section 9151 providing that:

“Before entering upon the duties of his office, each policeman so ap-
pointed shall take and subscribe an oath of office, which shall be endorsed
on his commission. A certified copy of such commission, with the oath,
shall be recorded in the office of the clerk of the common pleas court
in each county through or into which the railroad runs for which such
policeman is appointed, and intended to act. Policemen so appointed and
commissioned severally shall possess and exercise the powers and be
subject to the liabilities of policemen of cities in the several counties in
which they are authorized to act while discharging the duties for which
they are appointed.”

Section 12819 of the General Code, as amended, (103 O. L. 533), makes if
a felony to carry concealed weapons, subject to the following proviso:

“Provided further that it shall be lawful for deputy sheriffs and
specially appointed police-officers, except as are appointed or called into
service hy virtue of the authority of said sections 2833, 4373, 10070, 10108
and 12857 of the General Code, to go armed if they first give bond to the
State of Ohio, to be approved by the clerk of the court of common pleas,

(¢}

1—A. G.



°

2 ANNUAL REPORT

in the sum of one thousand dollars, conditioned to save the public harm-
less by reason of any unlawful use of such weapons carried by them;
and any person injured by such improper use may have recourse on
said bond.”

You will note that the provision last quoted is very vague as to the filing of
the bond, and but very little light is thrown upon it by section 9151 just referred
to. I think, however, that the latter section gives the policeman jurisdiction in
those counties for which he is appointed—that is to say, he has no jurisdiction in
any county in which the railroad runs excepting in those counties for which he is
appointed by the railroad. A certified copy of his commission, however, must be
recorded in each county in which he is to act. From this I infer that it would
be proper for his bond, or a copy thereof to be filed in these counties. Section
12819 does not, however, require more than one bond, and therefore it would
seem that this bond should be coextensive with his territorial jurisdiction. This
view obviates the necessity of his filing a separate bond for each county.

The question that then arises is: In which county should this original bond
be filed: There is really no method of statutory construction that will enable us
to answer this question, but I am of the opinion that such original bond should
be filed in the county in which the official headquarters of the policeman are
located. By official headquarters, as used in this sense, I mean the county in which
the railroad directs him to spend most of his time—the place where it expects to
find him when it calls him into special service,—the county in which his ordinary
official duties are chiefly performed. This county, of course, must be one of those
in which he is directed to act. This bond should be approved by the clerk of the
courts of that county, and a copy of it should be filed with the certified copy of
his commission in each of the other counties. This, I think, will be in harmony
with the spirit of the law, as it was the manifest intention of the legislature that
the citizens of each county should be able easily to ascertain who the bondsmen are,
in order that action may readily be brought against them in case of injury from the
unlawful use of the weapons carried by the officer. )

I know that many of these policemen are stationed for very little time at any
one place, but I think that the railroad company should have no difficulty in de-
termining which of these places are the proper headquarters, of such policemen.

Section 2900 of the General Code contains the following language with refer-
ence to the fees of the clerk of courts:

* * * “he clerk shall charge and collect the fees provided in this
and the following section, and no more: * * * taking an undertaking,
bond or recognizance, twenty-five cents.”

This would seem to carry with it the right of clerk who approves the
original bond to charge twenty-five cents for his services. As the copy does not
need to be approved; and is merely filed by the clerk, it is my opinion that he is
entitled to no fee for filing the copy, but that he is entitled to twenty-five cents
for approving and filing the original.

This construction received added force from the fact that there does not
seem to be any necessity for filing a separate bond for each county, and if such
copy is filed, it is merely as a matter of public information.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.
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679.

BUDGET—BALANCES OF 1913 APPROPRIATION—RECEIPTS AND BAL-
ANCES — APPROPRIATIONS COVERING CONTRACTS—SCHOOL
FUND—SINKING FUND—UNIVERSITY FUND.

1. The balance standing to the credit of the wvarious departments-February
1, 1914, will not lapse by reason of the repeal of the 1914 appropriation bill, and
the passage in liew thereof of the 1914 bill which is now being writien.

2. Where the departments are given the right to use their receipts and bal-
ances for their uses and purposes, the receipts of such departments should be placed
to the credit of the activity from which they are derived, and not to the credit
of the general fund.

3. An appropriation lapses after a period of two vyears whether a contract
has been let or not. It does not affect the appropriation so far as its lapsing at the
cnd of two vyears is concerned.

4. In handling the sinking fund, school fund, the form of appropriation by
sections and by reference to the different funds involved, while possibly subject
lo some technical criticism, is in substantial compliance with the constitution.

CorumBsus, OHio, December 31, 1913.

Hon. W. O. HerrerMAN, State Budget Commissioner, Columbus, Ohio.

Dear Sir:—I acknowledge receipt of your letter of December 12th, requesting
my opinion upon the following questions:

“l. Will the balances standing to the credit of the various depart-
ments February 15, 1914, lapse by reason of the repeal of the 1914 Ap-
propriation Bill and the passage in lien thereof of the 1914 Budget Bill
which is now being written?

“2. Where departments are given the right to use their receipts and
balances for their uses and purposes, should not the receipts of such de-
partments be placed to the credit of the activity from which they are de-
rived and not to the credit of the general fund?

“3. What is the status of an appropriation made for the purpose of
construction of buildings, etc., at the end of an appropriation period when
contracts have not been let?

“4, When they have been let?

“5. Shall T divide the 1914 Budget Bill into sections, showing in the
first section appropriations from the general fund and in the second sec-
tion appropriations of receipts and balances, etc.?

“6. How shall I handle the sinking fund, school and universities
fund?”

Your first question requires consideration of what is known as the “1913
Appropriation Bill,” passed by the last session of the general assembly, in con-
nection with what you have called the “1914 Appropriation Bill.” I understand
that the design is to repeal the latter but not the former.” These two bills are
found in 103 Ohio Laws, 611 and 627, respectively I quote from “section 1” of both
of these bills, the language of the said sections being identical, excepting as to the
items appropriated:
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“That the following sums, for the purposes hereinafter specified, be
and the same are hereby appropriated out of any moneys in the state
treasury to the credit of the general revenue fund not otherwise appro-
priated * * *?

The constitution of Ohio, article 2, section 22, provides that,

“No appropriation shall be made for a longer period than two years.”

If there had never been any legislation under this provision, it seems to me
it would be regarded as indicating that the legislature, in appropriating, must
specify the period of time, not exceeding two years, during which the appropria-
tion, i. e. the setting aside of the money in the treasury subject to withdrawal,
shall exist; in other words, the language of the constitution on its face seems to
imply that the legislature would not be complying with its mandate with formal
perfection unless it should designate the date at which each appropriation, made
by it, is to lapse.

But this, seemingly, has never been done; at least, it is not done by section 1
of the two bills involved in the present inquiry. That section designates neither
the time at which the appropriation shall commence nor the time at which it shall
lapse.

As a matter of practice, extending over a period of more than fifty years in
this state, appropriations have been regarded as commencing at the date of the
passage of the law and as lasting until the expiration of the period of two vears
from that date.

In other words, the succeeding legislatures have seemingly construed in the
practical way article 2, section 22, as if it read “and every appropriation shall be
made for a period of two years;” which, of course, is palpably not what it means.
1 suppose it would be more accurate to say that the legislature has interpreted
the constitution as permitting it to appropriate money from the state treasury
without stating the length of time during which the appropriation shall last, and
without designating also the date from which the appropriation shall run; and
as supplying, in the event of such an appropriation, the date of commencement,
from the passage of the bill, and- the date of lapse, from the constitutional limi-
tation itself measured from the bill’s passage.

Whatever criticism might have been eriginally lodged against this loose legis-
lative practice, it has become too firmly established to be ignored now; in fact,
it constitutes such a long-continued and consistent legislative interpretation of the
constitution that, in my opinion, the constitution itself must be construed in accord-
ance with it. .

Section 1, then, of both bills, standing alone, in deference to the legislative
practices to which I have referred, has the effect of appropriating the specific sums
mentioned in each bill to the specified uses and purposes therein referred to, for
periods beginning, as to the first bill, on May 9, 1913, and extending to May 9,
1915, and, as to the second bill, for precisely the same period, viz.: May 9, 1913,
to May 9, 1915.

Before leaving section 1, however, I wish to point out that as to such items
under each as are not for the current expenses of the state government and in-
stitutions, the above mentioned dates, by reason of the initiative and referendum
provisions of our constitution, do not apply, the commencement and termination of
the two year period in such cases being ninety-two days later than the dates above
mentioned.

Also, in this connection, I beg to point out that all the appropriations for the
year 1913 are not found in the law at 103 Ohio Laws 611; what is known as the



ATTORNEY GENERAL. b

1913 Partial Appropriation Bill is found in 103 Ohio Laws 43. Its first section
is exactly like that already quoted. It was approved, however, February 28, 1913,
and as to those items thereof which are for defraying of the current expenses of
the state departments and institutions, its appropriations are for a period of time
beginning on that date and ending February 28, 1915.

We come now to the consideration of section 2 of the ‘respective bills above
referred to. Section 2 of the 1913 partial bill reads:

“The moneys appropriated in the preceding section shall not be in any
way expended to pay liabilities or deficiencies existing prior to February
15, 1913, nor shall they be used or paid out for purposes other than those
for which said sums are specifically appropriated as aforesaid.”

Section 2 of the 1913 general bill reads as follows:

“That the moneys appropriated in the preceding section shall be avail-
able to pay liabilities incurred on and after February 16, 1913, but shall
not in any way be expended to pay liabilities or deficiencies existing prior
to February 16, 1913, nor shall they be used or paid out for purposes other
than those for which said sums are specifically appropriated as aforesaid.”

Section 2 of the 1914 appropriation bill is exactly like section 2 of the 1913 bill,
except that the date mentioned is February 16, 1914.

There are no other provisions of the three bills referred to in any way re-
flecting upon the mater of time. Section 264, General Code, has no bearing upon
any question submitted by you.

Tt is to be observed, as to each of these three sections designated “Section 2,”
that there is no posterior limitation of time therein. The legislature has care-
fully safeguarded the expenditure of any of the sums appropriated in the dis-
charge of liabilities created prior to the dates named; but the legislature has not
prohibited the expenditure of the sums appropriated for the payment of liabilities
created after any given date. For aught that appears in the above quoted lan-
guage of sections 1 and 2 of the three bills, the sums appropriated in the 1913
general bill, for example, may be expended in the discharge of liabilities incurred
at any time within the two year period of the appropriation; that is, at any time up
to May 9, 1915.

As T understand it, it has been the practice of the department of the auditor
of state to regard the sums appropriated under provisions like these (which are
the standard provisions in use for a number of years) as being available for ex-
penditure in the discharge of liabilities incurred at any time after the date named
in the typical “Section 2" until the lapse of the appropriation itself.

In this instance I am satisfied that the practice conforms to the law. If the
legislature intended to impose any posterior limitation upon the expenditure of
money appropriated for a given period, it would have so stated in explicit lan-
guage.

In this connection, however, I desire to call attention to the title of the 1913
partial appropriation bill, which reads:

“An act to make partial appropriations for the last three-quarters of
the fiscal year ending November 15, 1913, and the first quarter of the
fiscal year ending February 15, 1914.”

In this respect the so-called partial bill differs fromi bhoth of the so-called
general bills, the title of both of which is as follows: “An act to make general
appropriations.”
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The extent to which the title of an act may be used in the interpretation of
the provisions found in the body thereof cannot be defined by any hard and fast
principal of law. There is a general rule to the effect that the title is no part of
the act and is not to be looked to, save for the purpose of resolving ambiguities
apparent upon the face of the act itself.

In the case of the partial appropriation bill I incline to the view, however, that
the title may be looked to, not for the purpose of resolving an ambiguity in section
2, but rather for the purpose of supplying a provision as to which section 2 is wholly
silent, namely : the posterior limitation upon the incurring of liabilities to be met out
of the appropriations made. My justification for so employing the title in this in-
stance lies not only in the deficiency of section 2 in this particular, but also in
the fact that the legislature has evidently entertained some design in choosing
for the title of its general bills language different from that employed by it in
the title of the partial bill.

On this ground, then, I am inclined to the view that the appropriations made
by the 1913 partial bill, while, as already stated, they do not lapse until February
28, 1915, cannot be used to pay liabilities incurred after the end of the first quarter
of the fiscal year ending February 15, 1914

Having regard to all the foregoing considerations, I am of the opinion that,
as a general rule, the repeal of the 1914 general bill will not have the effect of
lapsing the balances of specific appropriations made in the 1913 general bill and
in the 1913 partial bill, respectively, which said balances will continue to be
available for expenditure until May 9, 1915, and February 28, 1915, respectively,
in the payment of current liabilities incurred; in the case of the 1913 general
hill, at any time during the period mentioned, and, in the case of the 1913 partial
bill at any time up to February 15, 1914.

As to the partial bill, the balances, if any remaining unexpended on February
16, 1914, can be used thereafter in the payment of liabilities incurred prior to that
date only.

But it would not be safe to adhere to this general rule universally. T call
attention to the item “Publication of Highway Maps,” in the appropriation to the
commissioners of public printing, at page 615 of the general bill for 1913; the
amount therein appropriated is $7,000; and there is no partial appropriation for
this purpose. In the bill for the year 1914 is found the following: “Publication
of highway maps, unexpended balance.”

Again, I call your attention to the item found at page 616 of the general
bill for 1913: “geological survey receipts, balance and $6,700.” There is no simi-
lar appropriation in the partial bill; but in the general bill for the year 1914 is
found the following: “geological survey, receipts, balance and $7,000.”

Here are two instances in which the general assembly, in the 1914 bill, passed
on the same day in which the 1913 bill was passed, has reappropriated or attempt-
ed to reappropriate the balance of an appropriation made in the 1913 bill. That is
to say, the legislature first enacted that a certain sum should be appropriated gen-
erally for a certain purpose, which, by implication only, would set the sum aside
for a period of two years; then, the legislature reappropriates the balances of the
same appropriation for the same purpose, and for the same period, but with the
limitation that no part of the balances shall be used to defray expenses incurred
prior to February 16, 1914. In other words, the general assembly seemed to have
had the idea that it was necessary in these instances to reappropriate the balances
of the former appropriation, although both appropriations, technically having re-
gard to the settled practice in this state, began and ended at precisely the same
time. ’

The exact legislative intent here is almost impossible to ascertain, but, with
a view to safety, I would suggest that the 1914 bill seems to have such a bearing
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upon the two appropriations above mentioned as that the repeal of it might be
deemed sufficient to lapse the balances remaining in the two appropriations on Feb-
ruary 16, 1913. However, such lapsing would take place at that time, or thereafter,
if at all, and not at the date of the passage of the repealing bill, if passed before
that time.

Yet, on the other hand, the 1914 bill, if it appropriates any balances at all, ap-
propriates them as of the date when it became a law, and not as of February 16,
1914. 1In a technical view of the case, the effect of the 1914 appropriation bill upon
that of 1913 might be regarded as in itself a repeal pro tanto of the correspond-
ing items of the 1913 bill, in this particular. To illustrate: the 1913 bill appro-
priates as of a certain date a certain sum, for the publication of highway maps;
while the 1914 bill appropriates for this purpose the “unexpended balance,” with-
out designating what unexpended balance is meant. At the time the 1914 bill
became effective, the unexpended balance of the next preceding appropriation for
this purpose was the entire $7,000 appropriated in the 1913 bill. If this is the
true meaning of the 1914 appropriation in this instance, then the $7,000 appropriat-
ed for this purpose should not have been used at all during the year 1913, but,
according to the tenor of section 2 of the 1914 bill, could only be used to pay
liabilities incurred on and after February 16, 1914,

Still in the technical view of the case, this $7,000 appropriation is really the
only one to which the phrase “unexpended balance” in the 1914 bill can refer; for
the 1912 appropriation, found in 102 O. L. 399, contained no item to the use of the
printing commission for printing highway maps.

It is obvious, therefore, that, to take a technical view of the particular appro-
priation to which I have called attention would be to produce an impossible result
in the practical sense. I am, therefore, led to the conclusion, already expressed,
that, although the 1914 bill, as a whole, took effect, as already stated, and with
respect to its appropriations for current expenses, etc., on May 9, 1913, yet, with
respect to these specific appropriations, it will not take effect until February 16,
1914. And still, with respect to these two appropriations only, for present pur-
poses, the effect which it will have on that date, if unrepealed, will be to reap-
propriate the balances of the 1913 appropriations then remaining to the credit of
the respective departments concerned. Tt would seem to follow, then, that the
repeal of the 1914 bill might possibly be regarded as having the effect of lapsing
the two particular appropriations, which, apparently, it was the intention of the
general assembly should not be available for the use of the two departments con-
cerned after the date named without such reappropriation.

My advice is, therefore, that if the 1914 appropriation bill is repealed, the
effect of that repeal will be the lapse of balances of 1913 appropriations remaining
to the credit of the commissioners of public printing for the publication of high-
way maps, and to the credit of the geological survey, in its general account, on that
date, as well as all other balances, if any, of 1913 appropriations, attempted, appar-
ently, to be reappropriated for 1914 by the bill for that year.

So that it would be advisable, in framing a substitute for the 1914 bill, to reap-
propriate such balances in such substitute or budget bill. T venture to recommend
the reappropriation of the balances as such, rather than the corresponding in-
crease of the specific sums allowed to the departments concerned, upon the sup-
position that the balances of the 1913 appropriations are not available to them, for
the reason that the point which I have been discussing is involved in considerable
doubt; and if the balances arec not rcappropriated as such, it might thereafter be
contended that they did not require reappropriation and much confusion might en-
sue. So as to avoid all such confusion, it is in my judgment advisable to reappro-
priate in the budget bill the balances of former specific appropriations reappro-
priated by the 1914 appropriation bill, instead of merely regarding such balances
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as lapsed by the repeal of the 1914 appropriation bill, and allowing a corresponding
increase in the amount appropriated for the use of the departments involved by
the budget bill itself.

What I have said with respect to the reappropriations of balances of 1913
specific appropriations applies also, of course, to “Receipts and Balances,” of
which appropriations there are numerous instances in both bills. The first of these
is the “receipts and balances” of the serum fund of the Ohio state board of agri-
culture. (See 103 O. L, 612, 629.) Construing the two bills as they stand to-
gether, in the manner in which I have already interpreted them, it appears that
the general assembly did not intend its 1913 appropriation of receipts and bal-
ances to this account to run longer than to and including February 16, 1914, when
its second appropriation was to become operative; therefore, the repeal of the
second appropriation would lapse the entire fund on February 16, 1914, Hence,
if it is desired to make another appropriation of receipts and balances on this ac-
count, it should be carried into the budget bill as such; for the repeal of the 1914
bill will lapse the balance in the serum fund_on February 16, 1914.

The same is true generally of all appropriations for receipts and balances,
included both in the 1913 bill and the 1914 bill; but it applies only to such appro-
priations when found in both bills; for example, there is an appropriation in the
1913 bill to the commissioners of public printing, another to the executive depart-
ment, another to the state highway department, and perhaps still others, which
consist of reappropriations of balances of 1912 appropriations; but there are  no
appropriations of balances on these accounts in the 1914 bill; the repeal of the 1914
bill would not lapse such appropriations of balances in the 1913 bill.

I think the foregoing comments cover in a general way the subject-matter of
your first question.

Your second question cannot be answered categorically. It is true, as a gen-
eral proposition, that the legisiature of this state has, for a period of a number of
vears, been erroneously appropriating some receipts and balances from the gen-
eral revenue fund. The erroneous idea which has possessed succeeding general
assemblies and the department of the auditor of state during succeeding administra-
tions has been that there have been only four funds in the state treasury, viz.:
general revenue fund, sinking fund, school fund, and university fund. This idea
is now and always has been incorrect; but the legislature has for so long persisted
in this error, in spite of its own positive enactment to the contrary, as will be
hereinafter pointed out, as to legalize in practical effect the method of appropriat-
ing which it has followed.

That is to say, anticipating a moment, although during the entire life of the
state board of pharmacy, for example, the receipts of that board, when paid into
the state treasury, should not have been credited to the general-revenue fund, but
should have been kept in a separate fund to the credit of the board, available for
its uses and purposes, when appropriated from that fund, and not from the gen-
eral revenue fund; yet, during all this time, the general assembly has been appro-
priating to this board its “receipts and balances” from the general revenue fund.
(See, for example, the 1913 appropriation bill, section 1 of which appropriates all
the items thereafter referred to from the “general revenue fund;” and one of the .
items of which, found on page 624, is the “receipts and balances” of and to the
Ohio board of pharmacy.)

Numerous other instances might be mentioned and may be inferred from the
subsequent discussion in this opinion. The conclusion of the whole matter is
that there is here presented, in a technical sense, a species of legalized wrong,
which, so long as the erroneous course was persisted in, must, for obvious reasons
be regarded as lawful in every way. That is to say, I could not, in the face of the
legislative history come to‘the conclusion that the appropriation for the Ohio board
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of pharmacy, for. the year 1913, is void, and that there is in the state treasury,
to the credit of this board, but unappropriated, and therefore not available, a
large amount of money which has accumulated during the years in which the
legislature has been erroneously appropriating the receipts and balances of this
department from the general revenue fund. So to hold would be technically cor-
rect; but the technicality would have to give way to the substance of things.

But though, from the viewpoint of substantial right, the legal effect of the
past acts of the general assembly must be sustained, it does not therefore follow
that in proceeding to arrange the fiscal affairs of the state upon a new basis, and
to begin for the first time the habit of scientific and businesslike appropriation
and expenditure, the legislature should persist in this legal error. I think the
enactment of the contemplated budget bill should be the occasion for the legis-
lature to accommodate its appropriations to its revenue statutes. For mere
consistency’s sake, if for no other reason, the general assembly should, at the
time it embarks upon a new policy of so great importance as that in the formu-
lation of which you have a part, either amend its statute law, so as to eliminate
therefrom all reference to special funds in the state treasury, and so as to re-
quire all receipts of all departments to be paid into the general revenue fund,
either expressly or by inference, or, if it does not do this, it should make its fu-
ture appropriations from the funds which its general statutes create.

As already intimated, it is not every appropriation of “receipts and balances”
that is improperly made from the general revenue fund. Some departmental
receipts do go into the general revenue fund. The test for determining whether
or not a given kind of receipts belongs in the general revenue fund, and should
be appropriated therefrom, is furnished by the statute providing for the collection
of the receipts in question itself.

The following is a list of the funds which ought to be separately kept in
the state treasury, other than the general revenue fund, according to the statutes,
* with reference to the special statute creating the fund in each case:

The bureau of inspecion and stpervision fund—section 287, G. C.

The public audit expense fund—section 288, G. C.

(It is here to be remarked that ever since the bureau of inspection and super-
vision of public' offices has been operating there has been made to the bureau an
annual appropriation of “receipts and balances” from the general revenue fund.
The statutes cited show on their face that the bureau has at its command two
funds, both separate and apart from the general revenue fund, and that there
should be made for its annual support two separate appropriations from different
sources; one for the purpose of the general maintenance of the bureau, and the other
for the purpose of bearing the expenses of the inspection and supervision of the
respective districts.)

The sinking fund—sections 386 et seq. and 7575, G. C.

Maintenance fund of the department of public service (public utilities) com-
mission—section 606, G. C.

The banking fund—section 735, G. C.

Maintenance of office of state fire marshal fund—section 841, G. C.

(The unexpended surplus in this fund is to be paid annually to the general
revenue fund. But the fund itself is in the state treasury, and, in my opinion, an-
nual appropriations of receipts and balances from this source of revenue are
necessary in order to authorize the expenditure of the state fire marshal's main-
tenance fund. This, apparantly, -has not been the practice, as there is no appro-
priation for this department in either of the current appropriation bills. In the
past, all the money which has been expended by the state fire marshal’s office has
been unlawfully expended, and in the future the state fire marshal should be given

-
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an appropriation of his receipts and balances before he can, under section 2 of
article 22 of the constitution, lawfully draw upon it.)

The agricultural fund. (See section 1085, G. C.; also section 16 of the agri-
cultural commission act, 103 Ohio Law, 308, therein designated as section 1094, G.
C. An attempt has been made to change the name of this fund so as to place it
in the general revenue fund. In my opinion, however, this attempt is unsuccess-
ful; “an agricultural division of the general revenue fund” is not a part of the
general revenue fund itself. More terminology cannot change the substance of
things. The section in question expressly states that the state agricultural fund
shall be at the disposal of the agricultural commission; it expressly separates the
so-called “division” of the general revenue fund from the remainder of the fund.
It may be safely said that whatever moneys are in the general revenue fund may
be expended without transfer for any purpose, in the discretion of the legislature.
Money which is held for the uses and purposes of a particular department is
ipso facto not in the general revenue fund, terminology to the contrary notwith-
standing.

(In the same connection, see section 6377, General Code, which of itself is suf-
ficient to continue the “state agricultural fund” as such. Also see section 63 of
the agricultural commission act, 103 Ohio Law, 318, which speaks of the “agricul-
tural fund” as such. See also the commercial fertilizer analysis fund, section 78 of
the agricultural commission act, 103 O. L., 321. Formerly these moneys constituted a
part of the agricultural fund, but by the language of the section cited seem to-he
a separate fund. The agricultural commission is, seemingly, not given authority
to retain these fees outside of the state treasury, but, under the general provision
of section 24 of the General Code, must pay them in as received weekly. Once in
the state treasury, they cannot be paid out again, save under appropriation; and
the appropriation in such instance should be from the fund created hy the license
fees.)

State medical board fund—section 1277, G. C.

State board of pharmacy fund—section 1312 and section 1313, G.-C.

Fish and game commission funds—section 1460, G. C.

State military fund—section 5265, G. C.

(This fund is peculiar, in that it is to be set aside by the auditor of state
from the general revenue fund in the first instance. When once set aside, how-
ever, [and the duty to do this is a continuing one, not dependent upon the making
of an appropriation] it is separated from the general revenue fund, and, as the
section itself states, is to be “a continuous fund and available only for the support
of the organized militia.” This being the case, it is clearly no part of the general
revenue fund; and appropriations for the state armory fund and the mainte-
nance of the Ohio national guard should be made from the state military fund,
and not from the general revenue fund. To hold that the state military fund is
still in the general revenue fund would be to vitiate all of section 5265, General
Code.)

State highway fund, derived from automobile licenses—section 6309, as amend-
ed 103 O. L. 765.

State common school fund—section 7575, G. C.

Miami University fund—section 7924.

Ohio University fund—section 7925.

Ohio normal school fund—section 7926, G. C.

Miami normal school fund—section 7927, G. C.

Ohio State University fund—section 7929, G. C.

(The auditor of state has erroncously grouped all these funds together in a
single fund; but the general assembly has observed the distinction by appropriat-
ing separately from each of these funds from year to year. See 103 O .L. 18)
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Agricultural college script fund—section 7972, G. C.
Wilberforce university fund—section 7986, G. C.
Bowling Green normal school fund—103 O. L. 843
The Kent normal school fund—103 O. L. 843.
State highway fund, produced by application of 75% of one mill tax—103 O. L.
155. .
Main market road fund, produced from same source—103 O. L. 155.
The fund for the blind—103 O. L. 833.
State liquor license fund—103 O. L. 236.
I would not undertake to say that I have, in the foregoing enumeration, ex-
hausted all the funds in the state treasury. The legislation enacted by the last
session of the general assembly was so voluminous that it is possible that some
funds other than those already referred to were created by it which have escaped
my attention. I do not hesitate, however, to lay down the general principle that,
wherever the legislature, in providing for the means of raising revenue of any kind,
has required that the revenue produced by that means shall be paid into the state
treasury to the credit of a fund for the use of a particular department, or for a
particular purpose, or has required that the moneys derived from the source in
quesion shall be used for a certain purpose, the revenue so produced cannot, under
any circumstances, be regarded as being within the general revenue fund; for if
it were regarded as in the general revenue fund, then it could be used for any
purpose, and its appropriation and expenditure would not be limited to any desig-
nated purposes. :

How- far the general assembly has departed from this, to me, very clear prin-
ciple may be illustrated by a reference to 103 Ohio Laws, 635, an item of the
1914 appropriation, wherein there is appropriated to the state highway department,
as if from the general revenue fund, “the proceeds of all money collected under
the one-half mill levy, as provided for by house bill 134, etc.” As already pointed
out, the general assembly, while ignoring many of the special funds above men-
tioned, has generally conceded the separation of funds produced by separate tax
levies from the general revenue fund. (See 103 O. L. 18, 857). But even that
deference to the principles of its own legislation was denied in the case of the
attempted appropriation of the half mill levy for road purposes.

In view, then, of the confusion and lack of consistency with which the gen-
eral assembly has in the past treated the funds in the state treasury, in making
its appropriations, and in view of your direct questions on the point, being the
second, fifth and sixth questions asked in your letter, I beg to advise and recom-
mend that the 1914 budget bill treat the proceeds of the above named funds, and
others which may be discovered in like situation, as constituting separate funds in
the state treasury, and not as constituting parts of the general revenue fund; that
the auditor and treasurer of state, respectively, carry separate accounts for each
of the funds in question; and that the appropriations made in the state budget bill,
now contemplated, be made from the proper funds in each case, and not from the
general revenue fund. This can be done, as suggested in your fifth question, by
dividing the budget bill into sections, each section constituting an appropriation
from a single fund in the state treasury. A model for this purpose can be found
in the two laws last cited, viz.: 103 Ohio Laws, 18 and 857.

Before leaving this subject, however, permit me to point out again that in
every appropriation of “receipts and balances” which you may find in the 1914 ap-
propriation bill should be made otherwise than from the general revenue fund.
The receipts of many of the departments are, by express provision of law, re-
quired to be paid into the general revenue fund, and should be appropriated
therefrom, if it is desired to appropriate them as such; also the statute law is
silent as to the exact disposition of the receipts of some of the departments which
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are required to be paid generally into the state treasury; and in such cases sec-
tion 270, General Code, requires that when so paid into the state treasury, such
feceipts shall be credited to the general revenne fund. I shall not burden this opinion
with a list of receipts of these kinds, but content myself with saying that, if the
statutes providing for the exaction of the revenue in question do not require, as
do the statutes above cited, when paid into the state treasury, that such moneys
shall constitute a separate fund, etc., the receipts become a part of the general
revenue fund.

Coming now to the consideration of your third question, I assume that by “the
end of an appropriation period” you mean the expiration of two years from and
after the passage 6f the appropriation bill, beyond which, under the constitution,
as above quoted, the appropriation may not live. It is my opinion that after the
expiration of the two year period, the appropriation, under the circumstances
mentioned in your second question, must necessarily lapse. An appropriation for
a particular improvement carries with it the authority to the officer designated
to make the improvement and to enter into contracts for that purpose. The re-
lation of the appropriation to the authority to contract is discussed by Judge J. R.
Swan, in the leading case of State vs. Medbery, 7 O. S. 522, His discussion is
based, not only upon article II, section 22, of the constitution of 1851, but upon
other sections of the constitution related to it in respect to their subject-matter,
particularly section 3 of article VIII. In his opinion will be found the following
language :

“The sole power of making appropriations of the public revenue is
vested in the general assembly. It is the setting apart and appropriating
by law. a specific amount of the revenue for the payment of liabilities
which may accrue or have accrued. No claim against the state can be
paid, no matter how just or how long it may have remained overdue,
unless there has been a specific appropriation made by law to meet it.
Article 2, section 22. * * * * x

“The discretion of each general assembly for the period of two years
in respect to the amount of expenditures, except in some special cases
relating to salaries, is without limit and without control; but each must
provide revenue and set apart a sufficient amount by a law operative with-
in the same two years, to pay all expenses and claims.

“This is the general system provided by the constitution. * * *
Under it all the claims which are authorized, or which can accrue within
each of the two years, and their payment, form one governmental and
financial transaction; so that at the end of each of the two fiscal years the
expenditures authorized and liabilities incurred have been provided for
by revenue, adjusted by the executive officers, and out of the revenue
previously set apart and appropriated, are paid. * * *

The facts involved in that case were substantially as follows: the general
assembly passed an act attempting to authorize the board of public works to let
a contract for keeping the public works in repair, for any term of years not
exceeding five. In pursuance of this supposed authority, the board of public
works entered into a contract with Medbery & Company to keep a certain section of
the canals of the state in repair, for a period of five years, for the sum of $27,500
per annum. During the second year of the life of the contract a succeeding ses-
sion of the general assembly repudiated, or attempted to repudiate the proceedings,
and in its appropriation act directed the board of public works to expend the
moneys appropriated to its use without regard to the contract with Medbery &
Company; and gave to the latter, and those in a similar situation, a right of
action’ against the state for such damages as they might be entitled to.
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The case before the court, then, was an action for damages brought against
the state itself, under the special authority above referred to. The petition set
forth the contract, averring performance until the 22d day of April, 1857 ; readi-
ness to perform from that time forward; breach by the state; laid the damages
at $50,000—the amount of the future profits of the contract; and prayed judg-
ment accordingly.

The attorney general, on behalf of the state, interposed a general demurrer to
the petition, which was overruled by the common pleas court, whose decision was
.assigned for error in the supreme court. This decision -was reversed and the
contractors were denied recovery of any damages. (It is to be observed that
they were not suing on account of work already performed; nor did the per-
formance of the work which they had completed extend beyond the biennial
period.)

The portion of the opinion which deals with the facts of the case contains,
among other things, the following language:

“While each general assembly is required to provide revenue and
make appropriations for the period of two years, leaving no debt or lia-
bility behind, the general assembly existing when these contracts were
made, and who, it must be maintained, had the constitutional power by law
to authorize them, have undertaken, by contracts in behalf of thé state,
to bind the state by present obligations to pay specific amounts of money
to certain citizens for services and materials to be furnished as well
during the above mentioned two years, as during the period of three
years thereafter. It is the three years thereafter—the liability created
against the state the moment these contracts were signed, for the specific
sums promised, for the repairs of those three years—the volunteering on
the part of that general assembly to provide for the repair of the canals
during those three years, without the power of making appropriations to
meet the liability thus authorized and entered into—it is these peculiar
characteristics of the contracts which render them inconsistent with the
systemn of finance and expenditure provided by the constitution. * * *

“The question before us is, whether a contract binding the state to pay
specific sums of money at a future period, without revenue provided or
appropriations made to meet it, is such a contingent liability as may be
entered into under this financial system, and the provisions of the con-
stitution relating to debts, * * *

These contracts, by their own force, bind the state to pay to indi-
viduals, a certain amount of money, through the period of five years. The
moment these contracts were executed, they created a present obligation
on the part of the state to pay money at a future period. * * * We
are at a loss to perceive how these contracts can be taken out of the defini-
tion of contingent debts, “(which, in a previous part of the opinion the
court had held could not be created under the constitution).”

Again Judge Swan says:

“We say further, that as to the fact that repairs beyond two years
would probably be needed, and expenditure therefor required, and for an
amount probably equal to that designated in these contracts, and then paid,
we answer, that whether the repairs would or would not be needed, and
the amount of the expenditure and their payment were questions to be
determined by the successors of the general assembly who are supposed
to have authorized these contracts not only determined that the expen-
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diture should be made, and fixed the amount beyond the control of their
successors, but have also, in so doing, created a present liability against
the state to pay specific sums of money at such a period that they could
not by appropriations provide for payment. Their authority to provide,
without revenue or appropriations, for the repair of the canals beyond two

years, by contracts creating a present obligation, clearly cannot be justi-
fied. * * * *»

Discussing the case from another point of view Judge Swan says, in part, that:

“These contracts run for five years. The general assembly existing
when these contracts were made provided no revenue and made no appro-
priations to meet the gross amount.

“If these contracts are valid no subsequent general assembly could
withhold a tax or revenue, or decline to make appropriations to meet
their specific amount. The legislative discretion of every subsequent gen-
eral assembly is tied, and their responsibility for the expenditure avoided;
* % %

“The constitution provides that the sessions of the general assembly
shall be held once in two years. The members are elected for two years,
and the constituency every two years canvass at the ballot box the official
conduct of each representative.

“Each general assembly determine the amount of revenue to be raised
by taxation, and are required by the constitution to provide for raising
sufficient to meet the expenditures which they authorize, and thus be-
come officially responsible for the amount of the appropriations. And in
order to make this responsibility direct and practical * * * the con-
stitution prohibits any appropriation to be made for a period beyond
two years.

“This last provision is the key-stone of the whole system; for, as
the amount of the taxes depends entirely upon the amount of the ap-
propriations, if the general assembly had no power or discretion to deter-
mine the amount of appropriations, or if the amount were fixed by law
of their predecessors, so that they could not disturb it, they would evade
all responsibility for the amount of the taxes, however oppressive and
grievous they might be.”

The broad principle running through this important decision is that a con-
tract cannot be entered into by an officer of the state which cannot be paid out of
the proceeds of appropriations already made. It follows from this, I think, that
if the appropriation is itself the authority for making the contract, as in the
case of most public improvements undertaken by the state, the authority to make
the contract does not survive the appropriation itself; nor, on the other hand,
does the mere fact that the appropriation carries with it the implied authority to
make the contract preserve the life of the appropriation beyond the constitu-
tional period and until the contract is made and satisfied.

Accordingly, I am of the opinion, in answer to your third question, that an
appropriation made for the purpose of the construction of buildings, etc., lapses at
the end of the period of two years after it is passed (and in this case, under the
present constitution, after the expiration of ninety days from the date of the filing
of the law in the office of the secretary of state, appropriation for such purposes
not being among those which go into immediate effect). With the lapse of the
appropriation, under these circumstances, the authority to enter into the contract
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likewise expires, and the policy of the entire improvement becomes a matter to
be considered de #owo by the succeeding session of the general assembly, which
alone can determine whether the improvement shall proceed.

The answer to your fourth question is not to be found directly in the case of
State vs. Medbery, supra, because, while that case involved the validity of a con-
tract on account of which payment was sought after the expiration of two years
from the time of the initial appropriation, yet the contract was one which, by its
very terms, could not be completed within two years. The distinction between
contracts which cannot be completed within a certain time and contracts which
probably will not be completed within a like length of time, on account of practical
conditions, is a well understood one and need not be commented upon. In the
case you submit the contract, payable out of a specific appropriation, has been
let within the life of the appropriation itself, but the work is not completed at
the expiration of the two year period.

Here, care must be taken to distinguish between the effect of this state of
facts upon the contract and its effect upon the life of the appropriation. I incline
to the view, although an expression of opinion thereon is not required by your
letter, that a contract made under such circumstances is valid when entered into,
and that its binding force and effect as to subsequent transactions under its
terms are not affected by the expiration of the two year period. That is to say,
the contractor is entitled to proceed with the performance of the work done by him
after the expiration of the two year period, and he will be entitled in law and in
morals to payment of his claim for so much of the contract price as has not been
paid to him. Putting it in another way, the state would be indebted to the con-
tractor for the work performed by him under his previously let contract after
the expiration of the two year period.

But this is not equivalent to saying that the appropriation itself, or so much
of it as remains unexpended after the expiration of the two year period, is to
continue in force. The language of the constitution is so explicit as to the life
of an appropriation as to permit of no interpretation whatever; the requirement
is that no appropriation shall be made for a longer period than two years. This
cannot be construed as being subject to an exception to the effect that where
contracts have been entered into, payable out of a given appropriation, the ap-
propriation is thereby continued beyond the period of two years and until the
state’s liability is discharged. The word “appropriation” in its exact sense (and
I am not aware of any shades of meaning which might be applied to it) signifies
the setting apart of public moneys for a specified purpose, coupled with authority
to expend for that purpose. The authority to draw money from the treasury
for a given object is of the very essence of the appropriation. It is this author-
ity which cannot extend beyond the period of two years, as well as the mere
ministerial act of the auditor and treasiirer in carrying the appropriation on their
respective books for that period of time.

So, when an appropriation is made, for example, to the state board of ad-
ministration, for the construction of a certain building, there is inherent in the
appropriation the idea that the board has authority to draw upon the general
revenue fund ot the state to the amount indicated, for the purpose specified.
This authority can only last for two years. In like manner, the authority of the
auditor and treasurer to carry the appropriation account on their respective books
terminates at the end of two years. '

Looking at it in still another way, the requirement of article II, section 22, of
the constitution, which I have been discussing, is coupled with a positive prohibi-
tion against money being drawn from the treasury of the state except in pursuance
of a specific appropriation made by law. The thing prohibited is not the making
of contracts, which, by their operation under proper contingencies, may ultimately
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require the drawing of money from the state treasury, but the actual drawing of
money itself. So that, while the scope of the more stringent regulation includes
the less stringent one, and while, because money cannot be drawn out of the
treasury without a specific appropriation, it necessarily follows that no officer can
contract, except for official salaries, without the authority of an appropriation,
(State vs. Medbery, supra.) it does not therefore follow that if the officer has
contracted against a specific appropriation, properly made, the constitution is
thereby satisfied and the appropriation remains at all times available to pay the
contract.

On the contrary, I am clearly of the opinion that there is no condition imag-
inable which can prolong the life of an appropriation beyond the constitutional
- period of two years; and that when the end of the constitutional period trans-
pires before work under a lawful contract is completed, and the succeeding ses-
sion of the general assembly makes no appropriation for the completion of the
work the contractor, whatever may be his rights and remedies in the premises,
cannot compel the executive officers of the state to make further payments on
account of his contract and the work done under it, nor to answer to him in
damages.

Accordingly, in formulating the budget bill which you have in mind, you
should proceed, in my judgment, upon the assumption that unexpended balances
of an appropriation invariably must lapse at the end of the constitutional period,
whether contracts have been let payable therefrom or not. .

Your fifth question has already been answered, in discussing your second
question. ‘

You ask how you shall “handle the sinking fund, school and universities
fund,” in your sixth question. I have already referred you to the appropriation
bills passed by the last session of the general assembly making the general appro-
priations from some of these funds. These appropriations, as already remarked
by me, are proper in form. They are not very specific; that is, the appropriation
in 103 O. L. 859, of the estimated amount of the entire proceeds of the Ohio
State University fund, for the year 1914-1915, is “to be applied to the uses and
purposes of the Ohio State University according to law;” and this is the case with
all the other appropriations made in the same bill. I cannot answer your sixth
question without knowing what policy is to be adopted respecting the expendi-
tures to be made from these funds. If the whole funds are to continue to be
turned over in bulk, and without specification, to the institutions entitled to them,
and if the common school fund is to continue to be appropriated in the
general manner in which it has been appropriated in the past, the budget
bill need not contain any reference to these funds or appropriations what-
ever, as they are sufficiently taken care of for the years 1914-1915, by the bill to
which I have referred. If, however, it is desired to be more specific in the crea-
tion of appropriation accounts payable out of these funds, or if it is desired to
change the period of time for which the appropriation shall be made, then these
changes may be made repealing and re-enacting the bill referred to, either as a
separate bill or as part of the budget bill. In any event, however, the form of
appropriation by sections and by reference to the different funds involved, while
possibly subject to some technical criticism, is, in may judgment, in substantial
compliance with the constitution.

Very truly yours,
Timoray S. Hocan,
Attorney General.
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ABSTRACT OF TITLE.
Deed from Mary T. Schenck and husband to state of Ohio.

CoruaBurs, OHIo, January 13, 1914,

The Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :(—I am in receipt, under date of January 6, 1913, of abstract of
title and deed from Mary T. Schenck and husband to the state of Ohio, for the
following described real estate, which your board desires to acquire for use in
connection with the Ohio Hospital for Epileptics at Gallipolis, to-wit:

of sufficient importance to warrant disapproval of the title.

“Situated in the northeast quarter of section No. twenty-nine (29)
township No. four (4) range No. fourteen (14) Gallia county, Ohio, be-
ing survey No. thirty (30) of said section by Edward Tupper, surveyor,
and bounded and described as follows: Beginning at the northwest cor-
ner of lot No. four (4); surveyed lots of said section No. twenty-nine
(29) in Gallipolis township, Gallia county, Ohio, thence with the east line
of survey No. 14 and 15, four (4) chains to the northeast corner of lot
No. 15, thence with the line of Anna B. Kating, N. 23 degrees W. 5
chains and 25 links to a point formerly marked By a span oak 20 inches
in diameter, standing on the top of large rock; thence north 10 chains
and 50 links to a point formerly witnessed by a black oak 20 inches in
diameter S. 61 degrees, W. 23 links, thence S. 68 degrees, E. 21 chains and
37 links to a point formerly marked by a sugar tree 18 inches in diameter;
thence S. 11 degrees, E. 52 links to a point formerly marked by a sugar
tree 18 inches in diameter on old corner; thence S. 47 degrees, W. 9
chains and 10 links to a point formerly marked as “a chestnut oak on a
point;” thence S. 9% degrees, W. 8 chains and 80 links to the north line
of lot No. 4 above mentioned, thence along the north line of survey No.
4, west 10 chains to place of beginning, containing 28.69 of land.

17

1 have carefully examined the abstract and although there are some defects
in the early history of the title, as disclosed by the abstract, I do not deem them

There are no liens

against said real estate except the taxes due December, 1913, and June, 1914, Sub-
ject only to payment of these taxes, I am of the opinion that the present owner .

has

the

a good and indefeasible title to said real estate in fee simple.

The deed is duly signed, acknowledged and witnessed, and is sufficient in form
to convey to the state of Ohio a title in fee simple, and I advise that you accept

same.
Abstract and deed are herewith enclosed.
: Very truly yours,
TimorHY S. HogaN,
Attorney General.
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681.

SATURDAY HALF-HOLIDAY~PRESENTMENT AND PAYMENT OF IN-
STRUMENTS—LAW NOT CHANGED BY AMENDMENT OF SEC-
TION 5978, GENERAL CODE.

Section 8190 of the General Code is not in any way affecied by section 5978
as amended in 103 Ohio Laws, page 566. Consequently the law concerning the
presentment and payment of instruments falling due on Saturday remains the
same as before section 5978 was amended.

CorumBus, OHIo, December 17, 1913.

Hon. EMmEeEry LATTANNER, Supt. Department of Banks and Banking, Columbus,
Ohio.

DEearR Sir:—I have your letter of November 22, 1913, asking for an opinion
on the question raised by Mr. Clarence G. Herbruck, of Canton, Ohio, in a letter
to you under date of October 29, 1913, which letter is as follows:

“I am writing your department for an opinion upon the question
involving section 5978 of the General Code, relating to the Saturday half-
holiday, as amended by the last general assembly, and as found on page
556, volume 103, of the laws of Ohio. The point upon which I desire your
opinion, which, by the way is of interest to the banks of Ohio, is on the
question of protecting negotiable instruments on Saturday; and in pre-
senting the matter it is necessary to refer to several other sections of the
General Code.

“Section 8190 of the General Code provides, among other things, that
negotiable instruments, falling due on Saturday, are to be presented for
payment on the next succeedingi business day, except that at the option
of the holder, instruments payable on demand may be presented for pay-
ment before 12:00 o’clock, noon, on Saturday, then that entire day is not
a holiday. So far as I am able to ascertain, there has been no judicial
interpretation of this statute in our state, but I have construed the
statute heretofore that, for the purpose of holding endorsers, presentation
of negotiable instruments, falling due on Saturday, must be made on
the next succeeding business day, except as stated in the statute, that
instruments payable on demand may, at the option of the holder, be pre-
sented before Saturday noon. I do not believe that there can be any
question about this interpretation in the absence of the new statute,
amended last spring. This amendment in substance provides that noth-
ing in that section (5978) or any other, or any decision of any court,
shall in any manner affect the validity of or render void or voidable, any
check, bill of exchange, order, promissory not, due-bill, mortgage, or any
writing obligatory, made, signed, negotiated, transferred, assigned or paid
by any person, persons, corporations or bank, upon said half holiday,
or any other transaction had thereon. The question has arisen in my
mind as to whether this amendment does not compel the presentation of
negotiable paper on Saturday, and if not paid, to be protested on that day.

“The banks throughout the state have held all time paper over
until the following Monday or business day for presentment, and protest,
and have generally done the same with checks and other demand paper
(if being optional with the holder of this kind of paper), but in view of
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this amendment there has been some doubt as to whether the banks are
not compelled to present negotiable paper on Saturday, when that is the
maturity date, and protest the same on that day, if not paid.

“Can your department give us any enlightenment upon this amended
section of the Code? I call your particular attention to the last phrase
of the section, which says ‘or any other transaction had thereon’ To
what does that phrase refer?” .

Section 8190 of the General Code reads:

“Every negotiable instrument is payable at the time fixed therein
without grace. When the day of maturity falls upon Sunday, or a holi-
day, the instrument is payable on the next succeeding business day. In-
struments falling due on Saturday are to be presented for payment on the
next succeeding business day, except that, at the option of the holder,
instruments payable on demand may be presented for payment before
twelve o’clock noon on Saturday when that entire day is not a holiday.”

Section 5978 of the General Code, before it was amended read as follows:

“Every Saturday of each year shall be a one-half legal holiday for
all purposes beginning at twelve o’clock noon and ending at twelve o’clock
midnight.” .

Section 5978, General Code, as amended in 103 O. L, page 566, reads:

“Every Saturday afternoon of each year shall be a one-half legal
holiday for all purposes, beginning at twelve o’clock noon and ending at
twelve o’clock midnight. Nothing however, in this section or any other,
or any decision of any court, shall in any manner affect the validity of or
render void or voidable any check, bill of exchange, order, promissory note,
due bill, mortgage or other writing obligatory made, signed, negotiated,
transferred, assigned or paid by any person, persons, corporation or bank
upon said half holiday, or any other transaction had thereon.”

The writer of the letter quoted above calls especial aitention to these words
of section 5978 as amended:

“Nothing, however, in this section or any other, or any decision
of any court, shall in any manner affect the validity of or
render void or voidable any check, bill of exchange, order, promissory
note, due bill, mortgage or other writing obligatory made, signed, nego-
tiated, transferred, assigned or paid by any person, persons, corporation
or bank upon said half holiday, or any other transaction had thereon.”

and seems inclined to think that inasmuch as under the above section the payment
of negotiable paper on Saturday afternoon would be void or voidable, it is the
bank’s duty to present negotiable paper on Saturday, when that is the maturity
date, and protest the same on that date if not paid.

With this conclusion I cannot agree. The fact that the legislature after
declaring Saturday afternoon a legal half holiday, saw fit. to say that in the
event that certain business was transacted on such half holiday it would not be
void or voidable, did not by any means have the effect of making it necessary
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to carry on such business on that day. To so hold would be to make and unmake
the law in the same paragraph.

What the legislature did in amending section 5978 of the General Code was
simply this: It allowed Saturday afternoon to remain a legal half holiday the
same as-was provided in the original section, and then made a further provision
that should certain transactions be carried on on Saturday afternoon, they should
not be void or voidable on that account. And it is, therefore, my opinion that
section 8190 of the General Code is not, in any way, affected by section 5978 as
amended in 103 O. L., page 566, and that the law concerning the presentment and
payment of instruments falling due on Saturday remains the same as before sec-
tion 5978 was amended. '

Very truly yours,
TimotHY S. HoGAN,
Attorney General.

682.

VILLAGE COUNCIL—POWER TO FIX SALARIES AND APPROVE
BONDS OF EMPLOYES OF VILLAGES—VILLAGE BOARDS OF PUB-
LIC AFFAIRS HAVE THE POWER TO EMPLOY PERSONS TO DO
THE WORK OF THE VILLAGE.

1. The clerk of the board of trustees of public affairs is to be elected by the
board and his salary is to be fixved by council. .

2. The wvillage clerk wmay not be clerk of the board of trustees of wvillage
affairs and receive compensation therefor, as these offices are incompatible.

3. The village council has the right to fix the salary of those persons ein-
ployed to make repairs, read water meters, make connections and perform other
work in connection with the waterworks department. The board and not the
council has the right to designate who these employes shall be.

Corumsus, OH10, December 15, 1913,

HoxoraBLE NELsoN J. Brewer, Soliciter for Euclid Village, Cleveland, Ohio.
Under favor of December 10, 1913, you request my opinion as follows:

“Sections 4357 to 4362 of the General Code prescribe the powers and
duties of boards of trustees of public affairs in villages.

“If a clerk is to be provided for the board, must the council of the
village fix his compensation and bond? Section 4360 provides the board
may elect a clerk who shall be known as the clerk of the board of trus-
tees of public affairs. What I wish to know is, whether or not the coun-
cil or the board fixes the compensation of the clerk, and whether the
council may designate the person who shall act as clerk. May the village
clerk also be clerk of the board of trustees of public affairs and receive
compensation therefor?

“Does the board of trustees or the council of the village provide for
the compensation and bonds of employes who have charge of making
repairs, reading water meters, making connections and performing other
work in connection with the department; and may the council designate
who the employes shall be?”
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You first inquire:

“Whether the clerk of the board of trustees may be appointed by
council, and whether the council or the board must fix the compensation
and bond of such clerk.”

These questions seem to be controlled by sections 4360 and 4219 of the Gen-
eral Code. These sections are as follows:

Section 4360: “The board of trustees of public affairs shall organize
by electing one of its members president. It may elect a clerk, who shall
be known as the clerk of the board of trustees of public affairs.”

Section 4219: “Council shall fix the compensation and bonds of all
officers, clerks and employes in the village government, except as other-
wise provided by law. All bonds shall be made with the sureties subject

. to the approval of the mayor. The compensation so fixed shall not be in-

creased or diminished during the term for which any officer, clerk or
employe may have been elected or appointed. Members of council may
receive as compensation the sum of two dollars for each meeting, not
to exceed twenty-four meetings in any one year.”

Under section 4360 of the General Code, it is clear that the clerk is to be
elected by the board of trustees of public affairs, and nowhere is council given
authority to designate the person to fill this position.

Under section 4219 of the General Code, council is required to fix the com-
pensation and bonds of all officers, clerks and employes in the village government,
except otherwise provided by law, and since no other provision is made by law for
the fixing of compensation and bond of the clerk of the board of trustees, I am
of the opinion that the same must be fixed by council.

You next inquire:

“Whether the village clerk may also be clerk of the board of trustees
of village affairs and receive compensation therefor?”

Section 4284 of the General Code provides that the clerk of a village shall
examine and audit the accounts of all offices and departments. He is further-
more obligated by this section to prescribe the form of accounts and reports to
be rendered to his department, and the form and method of keeping accounts by
all other departments. I am of the opinion that this provision imposes upon the
clerk of a village obligations of supervision and control over a position such as
that of clerk of the board of trustees of village affairs. It is without question
the duty of such a clerk to keep the books and accounts of the board, and since
in this connection he is subject to the supervisory control of the clerk of the vil-
lage, the officers are incompatible and may not be held by one and the same indi-
vidual at the same time.

You last inquire:

“Whether the board of trustees or the council of the village provide
for the compensation and bonds of employes who have charge of making
repairs, reading water meters, making connections and performing other
work in connection with the department, and whether the council may
designate who the employes may be.”
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I am of the opinion that these employes, being employes in the village gov-
ernment, and not being otherwise provided for in this respect, are subject to the
terms of section 4219, General Code, above quoted, requiring their compensation
and bonds to be fixed by council.

Under section 4361 of the General Code, however, as the same appears in 103
0. L, page 561, the board of trustees of public affairs are given powers of man-
agement, conduct, and control of the matters under their jurisdiction, and are
required to appoint necessary officers, employes and agents. The board is further-
more given the poweérs possessed by the director of public service in cities in
these connections.

Since the power of appointment is conferred on the board, it is not within
the power of council to designate who such employes shall be. The procedure
is that patterned after the management of public works in cities by the director
of public service and contemplates that the employments and positions shall be
fixed by the board, that the compensation and bonds affixed to these positions shail
be determined by council, and that the incumbents of these positions shall be de-
termined by the board.

Very truly yours,
TimorrY S. HocAN,
Attorney General.

683.

ELIGIBILITY OF WOMEN TO HOLD CERTAIN OFFICES IN OHIO—
WOMEN ONLY TO HAVE CONTROL OF INSTITUTIONS TAKING
CARE OF WOMEN AND CHILDREN—WOMEN NOT ELIGIBLE TO
APPOINTMENT AS EXAMINERS OF TRAINED NURSES.

The intention of the constitutional amendment adopted in reference to women
holding certain offices in the state of Ohio was to place women upon such boards
and at the heads of such departments and institutions as exercise control over
the physical and moral welfare of women and children who are being cared for
as wards of the state; consequently would not allow women to be appointed as
members of the state board for examination and registration of trained nurses,
such as was contemplated in house bill No. 105, known as “a bill to provide for the
examination and registration of trained nurses in Ohio.”

CoLumsus, OHI1o, December 16, 1913,

HownorasLE JaMmes NYE, Member House of Representatives, Toledo, Ohio.

Dear Sir:—I have your letter of November 7, 1913, asking whether the con-
stitutional amendment recently adopted making women eligible to hold certain
appointive offices will allow women to be appointed as members of a state board
for examination and registration of trained nurses, such as was contemplated in
house bill 105—Mr. Schaefer, 80th general assembly.

The constitutional amendment adopted at the November, 1913, election, to
which you refer, reads as follows:

“No person shall be elected or appointed to any office in this state
unless possessed of the qualifications of an elector; provided that women
who are citizens may be appointed as members of boards of, or to posi-
tions in, those departments and institutions established by the state or any
political subdivision thereof involving the interests or care of women or
children or both.”
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House bill 105, known as “a bill to provide for the examination and regis-
tration of trained nurses in Ohio, made provision for the appointment by the
governor of the state board of examiners of nurses, consisting of five members.
It would have been the the duty of the board appointed under this act to examine
applicants for registration and to award certificates of registration to the suc-
cessful applicants,

The question now asked is:

“Is this such a board as “involves” the interests and care of women
and children or both?”

I think not. While it is true that the question to whom shall be given the
privilege of acting as a nurse does concern women and children, yet it does not
concern them to any greater extent than do other questions of state and muni-
cipal government. To open the door to women under such a broad interpreta-
tion of the statute would undoubtedly mean that women must be considered eli
gible to hold office on every board and in every department and institution in
Ohio, inasmuch as the correct management of all such boards, departments and
institutions is, at all times, of vital interest to the women and children of the
state. It is evident that such a holding would reach far beyond the purpose of
the amendment, and should not be entertained.

The intention of the amendment was, I think, rather to place women upon
such boards and at the head of such departments and institutions as exercise
control over the physical and moral welfare of women and children who are be-
ing cared for as wards by the state or any political subdivision thereof. And with
this view of the amendment in mind, I must conclude that women are not eligible
for appointment as members of such board, as provided for in house bill 105.

Very truly yours,
TimorrY S. HocaN,
Attorney General.

PRISONER—PLEADING GUILTY SAME AS CONVICTED.

The legislature using the word “convicted” in section 13708 meant it as a sub-
stitute for the words “has pleaded or been found guilty” as used in section 13706,
and the court las no authority to suspend the sentence of defendant who has
pleaded guilty.

CorumBus, OHIo, December 3, 1913.

Hown. P. E. Taomas, Warden Ohio Penitentiary, Columbus, Ohio.

Dear Sir:—On November 29th you wrote me inquiring substantially as fol-
lows:

“One Robert Bennett Geyer was indicted for arson at the October
term, 1913, of the common pleas court of Muskingum county, and having
entered a plea of guilty as charged in the indictment, was sentenced by
Hon. Alfred A. Frazier to the Ohio Penitentiary to serve an indeterminate
sentence.

“This sentence was suspended by the court under section 13706, Gen-
eral Code, and description of the prisoner and employment papers, etc., have
been forwarded to this institution as in all regular probation cases so that
we might issue to the prisoner a certificate of probation. This, I have
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refused to do in this case for the reason that section 13708 provides that
a person convicted of arson shall not have the benefit of probation. - The
prisoner’s attorney, Mr. Secrest, of New Concord, Ohio, and Judge Fra-
zier are of the opinion that inasmuch as the prisoner pleaded guilty to
arson he is not ‘convicted’ of that crime, and is, therefore, entitled to be
placed on probation. '

“Kindly advise me at the earliest possible moment if my position is
correct as the case is being held in abeyance pending your-decision.”

Section 13706 and 13708, General Code, read as follows:

Section 13706: “In prosecutions for crime, except as hereinafter pro-
vided, where the defendant has pleaded or been found guilty, and the
court or magistrate has power to sentence such defendant to be confined in
or committed to the penitentiary, the reformatory, a jail, workhouse, or cor-
rectional institution, and the defendant has never before been imprisoned
for crime, either in this state or elsewhere, and it appears to the satisfac-
tion of the court or magistrate that the character of the defendant and
circumstances of the case are such that he is not likely again to engage
in an offensive course of conduct, and that the public good does not de-
mand or require that he shall suffer the penalty imposed by law, such
court or magistrate may suspend the execution of the sentence and place
the defendant on probation in the manner provided by law.”

Section 13708: “No person convicted of murder, arson, burglary of
an inhabited dwelling house, incest, sodomy, rape without consent, assault
with intent to rape, or administering poison shall have the benefit of pro-
bation.”

Your question resolves itself into this: What is the meaning of the word

“convicted” as used in section 13708?

Counsel for the defendant Geyer eontends that this word as here used means
“found guilty by a jury,” and inasmuch as his client plead guilty he has not been
“convicted’” within the meaning of the section, and is, therefore, not precluded"

from receiving a suspended sentence.

This contention is, I think, one that raises a distinction without a difference.
While it is true that penal statutes must be strictly construed, this strict con-

struction

felonies and misdemeanors.”

“is not the exact converse of literal construction, for it does not consist in
giving words the narrowest meaning of which they are susceptible. * *
* *- % Nor does it preclude the application of common sense to the
terms made use of in the statute to avoid an absurdity which the legisla-
ture ought not to be presumed to have intended. * * * The rule

* ¥ is not violated by allowing words to have their full meaning, or
even the more extended of two meanings, where such construction better

harmonizes with the context.”
(Sutherland on Statutory Construction, pages 437-441.)

Sections 13706 and 13708 were originally sections 1 and 2 of an act passed
May 9, 1908, entitled: “an act to provide for probation of persons convicted of
If the word “convicted” in this act is to be construed
as meaning “found guilty by a jury,” then this title is misleading, as section 1 of
the act makes provision for suspension of sentences in certain cases when the

defendant has “pleaded or been found guilty.”
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Again, section 1 allows the court to suspend sentences when the defendant
has pleaded to or been found guilty of all crimes for which sentences to the peni-
tentiary may be imposed with certain exceptions, and these exceptions are enumer-
ated in section 2 immediately following. Is it not, then, reasonable to presume
that in enumerating in section 2 the crimes excepted, the legislature viewed the
defendant as standing in the same position before the court as in the preceding
section, and that the word “convicted” used in the title and in section 2 of the act
‘was merely used as synonomous with the words “has pleaded or been found
guilty” as used in section 1?

1 think so, and believe that the legislature was warranted in using the word
“convicted” in that sense.

In State vs. Knowles 98 Mo., 429, the court held “it matters not whether the
guilt of the accused has been established by plea or by verdict of guilty. When
no issue of law or fact remains to be determined, and there is nothing to be done
except to pass sentence, the respondent has been convicted.”

The United States vs. Watkinds, 6 Fed., 152, the court, defining the word “con-
viction” said:

“The term ‘conviction,” as its composition (convinco, convictio) suf-
ficiently indicates, signifies the act of convincing or overcoming one, and
in criminal procedure the overthrow of the defendant by the establish-
ment of his guilt according to some known legal mode. These modes are
(1) by plea of guilty and (2) by verdict of a jury.”

In Com. vs Miller, 6 Pa., Super. Ct., 35-39, we find the éotlrt using the fol-
lowing language :

“With respect to some purposes and consequences the words ‘con-
victed’ and ‘conviction’ when used in a statute mean no more than the
judicial ascertainment of guilt by verdict or plea.”

Bishop in his work on statutory crimes, section 348, says: “a plea of guilty
by the defendant constitutes a conviction of him.”

Authority after authority could here be quoted showing that when a de-
fendant pleads guilty he is said to be “convicted,” and I am, therefore, of the
opinion that the legislature in using the word “convicted” in section 13708 meant
it as a substitute for the words “has pleaded or been found guilty” used in sec-
tion 13706, and that the court has no authority to suspend the sentence of a de-
fendant who has pleaded guilty to the crime of arson.

Very truly yours,
TimorHY S. Hocan,
Attorney General.
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685.

BANKS AND BANKING—BRANCH BANKS—BANKS NOT PERMITTED
TO HAVE A BRANCH.

A bank organized under section 9703, General Code, is not permitted to have
a branch under the provisions of this statute, and cannot purchase a bank having
6 branch and continue to operate the branch of the bank purchased.

CoLumBus, OHIo, December 9, 1913..

Hon. EMErRY LATTANNER, Superiniendent of Banks, Columbus, Ohio.

Dear Sir:—I have your letters of October 22, 1913, and December 6, 1913, in
the last of which you specifically inquire:

“A bank now having a branch bank is desirous of selling both insti-
tutions to another bank having no branch. The question arises—can the
bank purchasing the old bank with the branch, maintain this branch? It
is the intention, of course, to consolidate the main office—sold—with the
bank purchasing both.”

I also have a statement in which the specific transaction is stated as follows:

“The Forest City Savings & Trust Co., Cor. W. 25th and Detroit
Ave., would like, if proper arrangements can be made, to purchase the
West Cleveland Banking Co., located at Detroit and 101st street, and con-

- tinue it as a branch. The West Cleveland has a capital of $100,000. The
Forest City propose to increase their capital by $50,000, giving the increase
to the stockholders of the West Cleveland, taking over their assets and
liabilities.” -

In your letter of October 224, -you state:

“Now the question arises as to what will be the effect when one bank
purchases another bank which has a branch. Will the new bank which took
over the old bank and branch, be permitted to maintain the branch?”

It will be noticed that the statement in your letters of October 22d and De-
cember 6th is somewhat different from the statement above set forth which is
copied from a letter, or copy of one, written to you on October 19, 1913, by Mr.
Charles R. Dodge.

Assuming that the actual facts are as taken from Mr. Dodge’s letter, which is
that the Forest City Bank proposes to buy the West Cleveland Bank, and continue
it as a branch, it will be observed that to buy a bank and continue it as a branch
of the buying bank, is quite different fronr buying a bank which already has a
branch and endeavoring to maintain the branch as an adjunct to the buying bank.

The facts as set forth in Mr. Dodge’s letter, to my mind, clearly bring the mat-
ter within the rule laid down in my opinion to you of June 16, 1913, to which you
refer in your letter of October 22, and I can see no reason why, if an existing
bank, organized under favor of section 9703 of the General Code, may not establish
a branch, how it can be authorized to do so by purchasing another bank and use
it as a branch, or by purchasing another bank which already has a legally estab-
lished branch, and using such branch of the selling bank as a branch of the
buyer.
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I feel that my opinion of June 16, 1913, was correct, think it covers your pres-
ent inquiry and adhere to its conclusions.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.

686.

COMPULSORY COMPENSATION ACT—FORMATION OF MUTUAL IN-
SURANCE COMPANIES BY EMPLOYERS—INSURANCE COMMIS-
SIONER SHOULD SUPERVISE FORMATION OF SUCH ASSOCIATION.

The question of the right of employers to form wmutual insurance companies
for the purpose of furnishing compensation to injured and the dependents of killed
employes, under. the provisions of section 22 of the compulsory compensation act,
and the manner in which such association is to be operated, should be taken up
with the insurance commissioner of this state.

CoLumBus, OHio, December 15, 1913,

Hon. WaLLace D. Yarere, Chairman, The Industrial Commission of Ohio, Colum-
bus, Ohio.

Dear Sir:—Under date of November 18, 1913, you ask whether there is any
authority for the organization of mutual insurance companies for the purpose of
furnishing compensation to injured and the dependents of killed employes, under
the provisions of section 22 of the compulsory compensation act.

The section which you cite contains a proviso permitting employers, under cer-
tain conditions, directly to pay compensation to their employes? This proviso reads
as follows:

“And provided further, that such employes who will abide by the
rules of the state liability board of awards and as may be of sufficient
financial "ability or credit to render certain the payment of compensa-
tion to injured employes or to the dependents of killed employes, and the
furnishing of medical, surgical, nursing and hospital attention and services
and medicines, and funeral expenses, equal to or greater than is pro-
vided for in this act, or such employers as maintain benefit funds or de-
partments or jointly with other employers maintain mutual associations,
of such said financial ability or credit, to which their employes are not
required or permitted directly or indirectly to contribute, providing for
the payment of such compensation and the furnishing of such medical, sur-
gical, nursing and hospital services and attention and funeral expenses,
may, upon a finding of such facts by the state liability board of awards
elect to pay individually or from such benefit fund department or associa-
tion such compensation, and furnish such medical, surgical, nursing and
hospital services and attention and funeral expenses directly to such in-
jured or the dependents of such killed employes.”

Section 23 provides that employers who comply with the provisions of the
foregoing section shall not be liable to respondants in damage at common law
or by statute, except as otherwise provided in the act, for injury or death of any
employe, etc.
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Section 26 provides that employers failing to comply with the provisions of
section 22 shall not be entitled to the benefits of the act, and shall be liable under
the conditions set forth in the section last cited.

Under section 28, if any employer defaults in payment of premiums, the
amount due shall be collected in the manner prescribed in said section.

In my judgment the only employers of five or more workmen exempt from
direct contribution to the state insurance fund are those who arrange, under the
rules of the board and the laws of Ohio, to pay compensation directly to their
employes, or through the intervention of benefit funds, or mutual associations make
such payments. The question is, however, whether there is any authority for the
organization of mutual insurance companies under this act. Under the provisions
of section 22, heretofore quoted, I hold that the words “mutual associations”
mean such associations as are wholly and completely provided and sustained and
kept up by one or more employers. In other words, the employers must bear the
sole expense of these mutual associations. They are not permitted to contribute
to some mutual association maintained, wholly or in part, by any person, firm, co-
partnership or corporation other than themselves, as a separate entity and the
employe must not be permitted or required to contribute to the support of such
said mutual association.

The question of the right of the employers to form such associations, and
the manner in which it is to be operated, should be taken up with the insurance
commissioner of this state.

Very truly yours,
TimorHY S. Hocaw,
Attorney General.

687.

OFFICES INCOMPATIBLE—CORONER AND MEMBER OF THE GEN-
ERAL ASSEMBLY. ’

Under the provisions of article 11, section 4 of the constitution of Ohio, a
member of the general assembly cannot hold the office of coroner and at the same
time serve as a member of the general assembly, These offices are incompatible.

CoLumBus, Onio, January 7, 1914,

Hown. G. J. C. WINTERMUTE, State Representative, Celina, Ohio.

DeArR Sir:—I am in receipt of your letter of January 5th, wherein you advise
that there is a vacancy in the office of coroner of Mercer county, and that the
commissioners have appointed you to fill the unexpired term of the former coro-
ner, and that so far you have declined to qualify until you were sure of the
legality of holding the office of coroner while being a member of the general assem-
bly.

Section 2823, General Code, provides for the election biennially in each county
of a coroner.

Section 2824, General Code, provides for the bond and oath of office.

Section 2829, General Code provides for the filling of a vacancy by a suitable
person who is likewise required to give bond and take oath of office.

Section 2866, General Code, provides for the fees of the coroner.

Section 4 of article II of the constitution provides as follows:

“No person holding office under the authority of the United States, or
any lucrative office under the authority of this state, shall be eligible to,
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or have a seat in, the general assembly; but this provision shall not ex-
tend to township officers, justices of the peace, notaries public, or officers
of the militia.”

Since from the statutes above set forth it is clear that the office of coroner
is a lucrative office under the authority of this state, and since section 4 of ar-
ticle II prohibits the person holding such an office from having a seat in the
general assembly. I am of the opinion that you cannot hold the office of coroner
and likewise serve at the same time as a member of the general assembly.

Yours truly,
Timorry S. Hocan,
Attorney General,

688.,

BANKS AND BANKING—INTERPRETATION OF SECTION 744-6, G. C,
KNOWN AS “THE KENNEDY PRIVATE BANK ACT.”

Under the construction of section 744-6 G. C., when the assets of a private
bank equal or exceed the liabilities, it does not necessarily follow that the bank is
so solvent, as the owner, if an individual, may have creditors who will have the
right to share in the assets of the bank in common with the depositors. If the
bank should be a partnership, the ordinary rule of partnership will apply.

CorumBus, On1o, December 20, 1913.

Hon. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.
DEear Sir:—I have your favor of September 9, 1913, asking opinion of me in
which you say:

“Referring to section 744-6 of the General Code being section 6 of
house bill 46, known as the Kennedy private bank act, it says:

“The depositors in any bank shall have first lien on the assets of
such bank, in case it is wound up, to the amount of their several de-
posits, and for any balance remaining unpaid such depositors shall share
in the general assets of the owner, or owners, alike with the general
creditors.”

Section 15 of the act, being section 744-13 of the General Code, reads as fol-
lows :

“This act shall go into effect July 1, 1914,

“By the terms of the quoted section the preceding section will not
take effect until July 1, 1914, and the examinations made prior to that
date, section 744-6, may not be considered. Am I correct in this con-
struction? If I am, then this important consideration follows; that when
the assets of a private bank equal or exceed the liabilities, it does not
necessarily follow that the bank is so solvent, as the owner, if an indi-
vidual may have creditors who will have the right to share in the assets
of the bank, in common with the depositors. If the bank should be a
partnership the ordinary rule of partnership will apply.”

You are entirely correct in your construction of section 15 of the act in ques-
tion (103 O. L, 379) as to the time when the provisions of section 6 of the act,
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noted by you, go into effect. Section 15 provides generally that the act shall go
into effect July 1, 1914, By way of exception however, this section provides that in
certain particulars therein named, the act shall have earlier operation; but there
is nothing in the section which puts the foregoing provisions of section 6 into
operation before July 1, 1914,

You are likewise correct in your conclusions with respect to the suggested con-
sequences of the construction just noted as to the time when the provisions of
‘section 6 go into effect. In the absence of statute affecting the question, the
relation between a bank and a general depositor is but the ordinary relation of
debtor and creditor.

“Covert vs. Rhodes, 48 O. S., 66-71.

“Bank vs. Brewing Co., 50 O. S., 151.

“Railroad Co., vs. Bank, 54 O. S, 60-71.

“A general depositer is merely a general creditor of the bank, and is
not entitled to any priority of payment over other creditors, in case of an
assignment for the benefit of creditors, or of bankruptcy.

“Bank of Blackwell vs. Dean, 9 Okl 626.

“Schnelling vs. State, 57 Neb. 562.

“Orms vs. Baker, 74 O. S., 337-346."

Of course, the rules just noted do not apply to deposits fradulently received
by a bank after knowledge on its part of insolvency; but the ordinary depositor
stands in no better situation than any other general creditor of the bank. Your
inquiry is one with reference to private banks, and it follows that until the pro-
visions of section 6 of this act go into operation, the question as to the solvency
of a private bank, with respect to the interest of depositors, suggests that not only
their claims, but those of other general creditors should he taken into considera-
tion in determining such question.

If a bank is conducted by a partnership, the ordinary rules applicable to such
relation apply with respect to the questions suggested by your inquiry. The part-
ners and each of them are liable for the firm or bank debts, and, on the other
hand, the individual creditors of a partner may reach his interest in the bank;
but in case of insolvency where there are distributable assets both of the bank
and the partners, the individual assets of a partner are to be first applied to the
debts of his individual creditors, and the bank assets are first to be applied to the
payment of bank debts.

“Rodgers vs. Meranda, 7 O. S., 179.
“Page vs. Thomas, 43 O. S., 38.”
Very truly yours,
TimotrHY S. HoGAN,
Attorney General.
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689.

BANKS AND BANKING—BOARDS OF DIRECTORS—CONSTITUTING A
QUORUM.

The coustitution of Ohio prescribes that a majority of bank directors is nec-
essary to constitute a quorum, and {n this connection it is to be observed that the
majority required is a majority of the whole number, and remains the same even
though there may be vacancies in the membership of the board.

CorLumBus, Oxio, December 19, 1913.

How. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—Under date of July 21, 1913, you wrote me asking my opinion as
follows:

“The question has been put to me as to what constitutes a quorum
of directors of a bank. I replied that I thought any board of directors
could fix the number of a quorum. The reply of the bank is that within
the discretion of the board, they might provide as small a number as two
or three, which would constitute a quorum and they would be enabled
thus to conduct the affairs of the bank in the absence of a large part of -
the board. Hence, I would appreciate an early reply to this question.”

There is no special statutory provision prescribing the number necessary
to constitute a quorum of a board of bank company directors. Section 8664, Gen-
eral-Code, applying to corporations generally, provides:

“A majority of the directors of a corporation for profit and such a
number of the trustees as the regulations of a corporation not for profit
may provide, shall form a board.”

In the absence of special statute applying to bank companies with respect to
the question at hand, the section of the General Code just noted controls, and
fixes the number necessary to constitute a quorum of a board of bank directors,
to wit: a ‘majority of the whole number of such directors.

“Dicason vs. Grafton Saving Bank Co., 6 G. C. (n. s.) 333.”

Moreover, with reference to banking companies organized under the Thomas
banking act, sections 9702 et seq., General Code, it will be noted that section 9727,
General Code, provides that the corporate powers, business and property of bank-
ing companies formed under the chapter of which the section noted is-a part,
shall be exercised, conducted and controlled by a board of directors consisting
of not less than five nor more than thirty members thereof. Section 9714, Gen-
eral Code, provides as follows:

“In all other respects, such corporation shall be created, organized,
governed and conducted in the manner provided by law for other cor-
porations in so far as not inconsistent with the provisions of this chapter.”

In the enactment of this section the legislature, with respect to the question
at hand, by necessary intendment had reference to the provisions of section 8664,
General Code, as controlling.
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The rule at common law likewise prescribed a majority of the board of di-
rectors as necessary to constitute a quorum, but in the absence of controlling
statutes it would be competent for the corporation to prescribe in its regulations
that a greater or less number than a majority of the directors shall constitute a
quorum.

“Sargent vs. Webster, 13 Met. (Mass.) 497.
“Edgerly vs. Emerson, 23 N. H. 555.

“Lane vs. Brainerd 30 Conn. 565.

“Bank of Maryland vs. Ruff, 7 G. & J. (Md.) 448

In this state however, as before noted, the question is controlled by statute
which prescribes a majority of the directors as necessary to constitute a quorum,
and in this connection, it is to be observed that the majority required is a majority
of the whole number, and remains the same even though there may be vacancies
in the membership of the board.

“Erie Ry. Co., vs. Buffalo, 180 N. Y. 192, 197.”
Very truly yours,
TimorHy S. HocaN,
Attorney General.

690.

BANKS AND BANKING—FINANCIAL CONDITION OF A BANK—EX-
AMINATION OF OFFICERS AND AGENTS TO ASCERTAIN THE
FINANCIAL CONDITION OF A BANK—METHOD OF CONDUCTING
SUCH AN EXAMINATION.

Officers and directors of a bank cannot be required to furnish a sworn state-
ntent in writing and to their net and gross worth either by virtue of or independ-
ent of the examination contemplated and prescribed for in sections 725-728, G. C.,
but such officers and their agents may be examined under oath in order to find
out the financial condition of the bank.

CoLumeus, Ouio, December 8, 1914.

HownoraBLE EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—I have your favor of July 22, 1913, in which you ask my opinion
as follows:

“Can you construe the statutes so that this department has the right
to require a written statement, under oath, from officers and directors of
banks as to what their gross and net worth is.

“We are attempting to go into the matter of directors and officers
loans, with a view of determining their security and ability to pay. This
is the only method that I have at hand.”

Pertinent to the inquiry made by you I note that section 724, General Code,
provides:

“At least twice each year and also when requested by the board of
directors or trustees thereof, the superintendent of banks, or an examiner
appointed for the purpose, shall thoroughly examine the cash, bills, collat-
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erals or securities, books of account and affairs of each bank, savings
bank, safe deposit and trust company, savings and loan society or asso-
ciation incorporated under any law in this state. * * *”

Sections 725-728, General Code, inclusive, provide as follows:

Section 725: “For the purpose of such examination, the superintend-
ent of banks or such examiner may administer oaths to and examine any
officer, agent, clerk, customer, depositor or share holder of such corpora-
tion, company, association or society touching its affairs and business.”

Section 726: “The superintendent of banks may summon in writing
under his seal any such officer, agent, clerk, customer, depositor, share
holder or any person resident of the state to appear before him and testify
in relation thereto. Whoever, being so summoned, neglects or fails to
appear at the time and place specified in the summons, or, having ap-
peared, refuses to be sworn or refuses to answer any pertinent and legal
question, shall forfeit and pay one hundred dollars to be recovered with
costs by the superintendent of banks and paid into the state treasury
to the credit of the banking fund.”

Section 727: “If a person summoned to appear before the superin-
tendent of banks and give testimony under the provisions of this chapter
neglects or refuses to answer any pertinent or legal question that may be
put to him by the superintendent touching the matter under examination,
the superintendent shall apply to the probate court or court of insolvency
of the county in which such inquiry is conducted to issue a subpoena to
such person to appear before him.”

Section 728: “Upon such application, the probate judge or judge of the
court of insolvency shall issue a subpoena for the appearance of such
person or persons forthwith before him to give testimony. Whoever,
being so subpoenaed, fails to appear, or appearing, refuses to testify, shall be
subject to like proceedings and penalties for contempt as witnesses in
actions pending in the probate court or court of insolvency.”

I am unable to find that the foregoing statutory provisions or any others
sanction any authority on your part to require of officers and directors of banks
a sworn statement in writing as to their net and gross worth, either by virtue
of or independent of the examination contemplated and provided for in the sec-
tions just noted.

It is to be presumed that the statutory provisions, authorizing the examin-
ation of the officers and agents of banks or other persons relative to the affairs of
such banks and the conduct of their business, were enacted in the light of gen-
eral provisions directing.the manner in which the testimony of witnesses may be
obtained and the oath to be administered to such witnesses.

Sections 11520 and 11521, General Code, provide as follows:

Section 11520: “Before testifying the witness shall be sworn to testi-
fy the truth, the whole truth, and nothing but the truth.”

Section 11521: The testimony of witnesses may be taken:

2—A. G,
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“l. By affidavit;
“2. By deposition;
“3. By oral examination.”

It is clear that neither the use of affidavits nor depositions is contemplated
in the statutory provisions relating to bank examinations. It follows, therefore,
that the only examination contemplated and authorized by the provisions relating
to such matters is one to be conducted orally upon an oath administered according
to the provisions of section 11520.

This conclusion is strengthened by the language of sections of the Code re-
lating to the examination of banks. These provisions clearly contemplate that the
person to be examined shall appear in person before the officer conducting the
examination and there testify in relation to the affairs of such bank. Further-
more, provision is made for compelling such personal attendance of the person
to be examined, both by the penalty of money forfeiture and of punishment as for
contempt, through the agency of a probate court or court of insolvency to which
the superintendent of banks is authorized to apply in case the person whose testi-
mony is sought neglects to appear in answer to summons, or neglects or refuses
to answer any pertinent and legal question put to him.

Touching the purpose you have in mind prompting the inquiry made, you, or
an examiner appointed by you, may examine on oath, any bank officer or director
concerning its affairs and business, and if it appears that the funds of the bank
have been loaned-to any such officer or director, I see no reason why he may not
be examined as to his gross and net worth.

In examining an offcer or director as to the affairs of the bank, he un-
doubtedly could be asked concerning his knowledge as to the financial responsibil-
ity of any person to whom the bank has made a loan which was outstanding and
unpaid, and no reason is apparent why the same inquiry could not be made of such
officer or director when it appears that such loan has been made to him. In
both cases the inquiry would be one touching the affairs and business of the bank
itself.

Of course, the questions of the examiner and the answers of the officer or
director could be transcribed in writing as made, and if the officer or director
examined saw fit to do so, the same could be signed by him. In such case, how-
ever, the oral evidence of the officer or director would be the material fact and
matter, and the written transcript of his evidence and his signature as well would
be but evidence of his testimony, and the sanction as to the truth of the testi-
mony of such officer or director would only be the oath administered before his
testimony was taken, such oath to be administered by the officer conducting the ex-
amination, whether it be yourself or an examiner appointed for the purpose.

Sworn statements of officers and directors as to their gross and net worth,
made in the form of affidavits, might serve your purpose in ascertaining the
security of loans made to such officers or directors, but as the use of such written
instruments is not contemplated in the statutory provisions giving you authority
to examine into the affairs of banks, it follows that the truth of the statements
made in such written instruments would not be secured by the sanction of the
penalty imposed by statute for perjury.

“State vs. Budd, 65 O. S, 1, 4” )
Very truly yours,
Timoray S. Hocan,
Attorney General,
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691,

LIQUOR LICENSE BOARD-—SALOONS IN TOWNSHIP REGULATED BY
POPULATION.

Where Monroe township, Perry county, under the federal census of 1910 has
a population of 2625, said county may have five saloons.

CoLunmbus, Onio, December 23, 1913.

State Liquor Licensing Board, Columnbus, Ohio.

GENTLEMEN :(—In your letter of November 11th you submit the following for
an opinion thereon:

“Monroe township, Perry county, under the federal census of 1910,
had a population of 2625 which under the new license law entitled said
township, being wet territory, to five saloons.

“Late in the fall, 1913, the village of San Toy was erected by incor-
poration out of parts of Monroe township and another township. The
population of the new territory was taken by the incorporators in order to
ascertain in which township to bring their proceedings for corporation
which developed that the San Toy territory was taking a population of 306
from the adjoining township. The incorporation of San Toy having be-
come perfected prior to the announcement of saloon licenses on the 5th
of November, the local board of Perry county, acting under instruc-
tions from this board issued one license in the village of San Toy, and
one in the township of Monroe at Congo.

“This board in giving such instructions preceeded upon the theory
that in the absence of an official census of Monroe township, that the
only safe course to pursue was to grant one license in San Toy and the
minimum number of one license in Monroe township.

“Will you, therefore, kindly advise this board whether our action in
instructing the local board of Perry county as aforesaid was correct or
whether we should have granted the remaining three licenses in Monroe
township to which the township is evidently entitled, although there are no
official figures of population except as above stated.” '

Section 44 of the liquor license law provides:

Section 44. “In determining the maximum number of licenses which shall
be granted in any municipal corporation or township of the state, the
license commissioners shall be governed in determining the population of
said political subdivision by any official census which shall have been taken
therein within the year next preceding that for which licenses shall be
granted. If no such official census of the population has been taken, the
board shall be governed by the latest estimates of the United States cen-
sus bureau.”

You will note from a cursory reading of section 44 that if no official census of
the population of a political subdivision has been taken therein, then the next year
preceding that for which the license shall be granted, the board shall be governed
by the latest estimates of the United States census bureau. ’

As I understand from your question, there has been no official census taken
in Monroe township within the year next preceding the license year, and it is evi-
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dent that the provisions regarding the United States census applies. It is my
understanding that the United States census bureau in making estimates base the
same upon the last federal census, adding thereto the proper average rate of
increase for the subdivision, and not taking into account any additions, subtrac-
tions or formation of new municipalities since the date of the last decennial cen-
sus.

Your inquiry presents a peculiar situation owing to the fact that the vil-
lage of San Toy is composed of parts of Monroe and the adjacent township.
Notwithstanding this fact I am inclined to the view that the latest estimate of the
United States census bureau fixes the official census of the population of Monroe
township, as provided by section 44, supra. Of course, since under the constitu-
tion and the law each municipality of 500 or less is entitled to one saloon, the
municipality of San Toy should be accorded its one saloon.

In your question you state that Monroe township under the federal census
of 1910 had a population of 2625, which under the new license law would entitle
said township to five saloons. You do not say that the population of Monroe
township is as figured by estimation of the United States census bureau. That
estimate is the one that governs in the absence of the official census spoken of
in said section 44. But in any event since under the 1910 census they would have
been entitled to five saloons, the township would not be entitled to any less at
the present time, and since in granting the one saloon to the village of San Toy,
which takes in a part of Monroe township, and which takes from the township
the population of 306, according to your statement, the remainder of the township
wotuld still be entitled to at least four saloon licenses, because after taking the 306
from the population of 2625, as shown by the census of 1910, there would still
remain a population of 2319 in the rest of the township.

I am inclined to the view that the estimate of the census bureau would gov-
ern you, and fix the population of Monroe township, and that you could accord the
number of licenses based upon said estimate; and there is no question in my
mind that inasmuch as you have given one license to the village of San Toyv that
four other licenses could be given to the remainder of Monroe township and still
be safely within the limitation fixed by the law and the constitution.

Very truly yours,
TimorrYy S. Hocan,
Attorney General.
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692.

LIQUOR LICENSE—POWER OF MAKING SALES UNDER SALOON LI-
CENSE—SALOON LICENSE CAN OXNLY COVER ONE PLACE OF
BUSINESS—SALOONIST NOT PERMITTED TO SELL DRINKS IN A
RESTAURANT WITH WHICH HE HAS NO CONXNECTIONXN.

1. Where the proprietor of a saloon conducts the same in a building fronting
on one street and running back in the rear to a frontage on another street, and
operates a bar upon both frontages, each of which has its separate entrance, and
there are several rooms between both bars, under the liquor license law the same
party could not operate both bars, aitd this would be especially true if the inter-
vening rooms were not held and occupied by the proprietor in connection with
his business or domicile.

2. Where the proprietor of a saloon adjoins a separate building operated as
a restaurant by a different proprietor, there being an opening or passage way in
the partition wall between the two buildings, liquor being sent or carried through
the said opening to the guests of the restaurant, the proprietor of the saloon would
not be entitled to make such sales under his liquor license.

Corumsus, OHIo, October 28, 1913.

State Liquor Licensing Board, Columbus, Ohio.
GENTLEMEN :—You submit for an opinion the following questions sent you by
the Hamilton county liquor licensing board:

“There the proprietor of a saloon conducts the same in a building
fronting on one street and running back in the rear to a frontage on
another street, and operates a bar upon both frontages, each of which
has its separate entrance, and there being scveral rooms Letween the two
bars, can both bars operate under one license?”

Section 19 of the new liquor licensing act provides among other things that:

“License shall not be granted to any applicant who is in any way in-
terested in the business conducted at any other place where intoxicating
liquors are sold or kept for sale as a beverage, nor shall such license be
granted unless the applicant or applicants are the only persons in any
way pecuniarily interested in the business for which the license is sought,
and no other person shall be in any way interested therein during the con-
tinuance of the license, * * *”

Section 21 of the act provides, among other things, that:

“Each applicant shall state: * * =*

“(b) The premises where the business of selling intoxicating liquors
is to be carried on, including the street and number where there is such
street or number.

“(c) The fact that the applicant is not in any way interested either
as owner or part owner in a business, or a stockholder of a corporation
engaged in the business, conducted at any other place where intoxicating
liquors are sold or kept for sale as a beverage.”
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Section 23 of the act provides, among other things that:

“Each licensee shall post in a conspicuous place within the enclosure or
room where the liquors are sold the license certificate issued to him by the
county board. * * ¥’

Section 36 of the act provides:

“No licensee under a saloon license shall, during the then current
year, remove his place of business to a place other than that set forth in
the application upon which the license was granted, without the consent
of the county board.”

Section 51 of the act provides:

“Any licensee who knowingly fails or neglects to keep conspicuously
posted at all times within the enclosure or room wherein is conducted the
business of trafficking in intoxicating liquors the license certificate required
under this act shall be deemed guilty of a misdemeanor and upon con-
viction thereof shall be fined not exceeding twenty-five dollars.”

Joyce on intoxicating liquors, section 293, says:

“One license will not authorize the person or persons licensed to con-
duct the business in more than one place, or generally at any other than
that specified in his license or application therefor.”

“Citing Commonwealth vs. Holland, 104 Ky. 323.”

Of course where the statute requires that the sale shall be made on the specific
premises licensed (and this is the case with our license law) a sale off such
The difficult question frequently is, what constitutes a sale on

or off the licensed premises?

In the case of St. Louis vs. Gerardi, 90 Mo. 640, decided by the supreme

court of Missouri, the syllabus reads as follows:

“The proprietor of the Planters House in St. Louis, Mo., having pro-
cured a license to keep a dram shop at 111 North Fourth street, which
was the main street entrance to the hotel, kept three separate bars where
liqguors were sold on the ground floor of the hotel, screened off by par-
titions, having -direct and immediate connection by door-ways, all of
which were accessible to the guests without going out of the hotel, and
all of which bars were located on the premises occupied for hotel purposes,
and a part of the Planters House.

“Held. That keeping the three bars did not violate the ordinance of
the city providing that no person to whom a license should issue should
keep a dram shop at any other place than the place designated.”

Morton C. J. in that case said:

“The place at which the dram shop was to be kept was the Planters
House, and a bar is only a means of carrying on the business, and where
it is kept at the place designated, the mere fact of the licensee erecting
more than one bar at such place, so connected as they were in the pres-
ent instance, would not render him liable to the penalty of the ordinance
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in question. We can see no reason why a dram shopkeeper, for his own
convenience as well as of his customers, might not at the place where
he is authorized to conduct the dram shop, erect a bar from behind which
to sell beer, another to sell wine, another to sell whiskey, brandy, gin, etc.
The rooms in which the bars in this instance were located were all on
ground floor of the Planters House, the place at which defendant was
licensed to keep a dram shop, only separated by screened partitions with
doors to pass from one to the other.”

In Commonwealth vs. McCormick, 150 Mass., 270, it was held that a license to
sell in a “one and a half story building” imported an authority to sell anywhere
in such building.

In Hochstandler vs. State, 73 Alabama, 24, where a licensee had two rooms
connected by an arch way, and a bar in each room, it was held that his license,
though issued for a place covered sales st both bars.

In the case of Sanders vs. Elberton, 50 Ga., 178, it was held that the ques-
tion whether two rooms in a particular house in which it is proposed to sell spiri-
tuous liguors are in truth two distinct places is a question of fact, and in that
case the supreme court of Georgia said:

“It is not clear to us that in this case there is not an effort to get
permission to set up two liquor shops under one license. These two rooms
under the admitted facts are so situated as in a very fair sense to make
two different places. They open on different streets, there is no communi-
cation existing between them, and they are on different stories. We think
it was no abuse of the exercise of the sound judgment of the council to
conclude that each was a different place, and that the fact of one firm
being the owner of both did not alter the case. * * * How far the
admitted facts make these two rooms different places the council has de-
termined as a question of fact. We see nothing in the case to justify the
conclusion that this decision is an abuse of power.”

Under our license law, the licenses are issued to traffic in intoxicating liquors.
The applicant can have only one license, and cannot be interested in a like busi-
ness conducted at any other place where intoxicating liquors are sold or kept
for sale as a beverage. He is required to keep his license certificate conspicuously
posted in the enclosure or room where the liquors are sold, and a failure so to
do renders him guilty of a misdemeanor. In his application he is required to
state the premises where the business is to be carried on, including the street and
number where there is any such. °

If the applicant receives a saloon license then, under the constitutional defi-
nition, he would have a license for a place where intoxicating liquors are sold
or kept for sale as a beverage in quantities of less than one gallon, and the con-
stitution provides that such “places” shall be limited in number according to the
population.

It is my opinion, following the doctrine in the case of Sanders vs. Elberton,
supra, that the question whether or not two rooms may constitute one place or
two places, is a question of fact to be determined by the proper tribunal, and, in
direct answer to your question, 1 think it would be the province of the liquor
licensing board, from all the facts presented to it, to determine whether or not
in the case instanced there was one or two places. If the board determines that
as a matter of fact two businesses were to be conducted, one in each part of the
building fronting on either street, and that the presence of the several rooms
between the two rooms so divided the building as to render the rooms at each
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end of the building entirely separate from each other, then a license should only
be granted for one place and the description of the premises in the license should
be limited to the enclosure or room in which the particular separate business would
be conducted; but if they found as a matter of fact that the building was used
as one room; that the business conducted was one business; by one proprietor;
that access to all parts of the entire building was easy and that patrons had
access to all parts of said building room, no matter which street entrance they
used, the board would be justified in holding that one place of business was to
be conducted and the premises would then consist of the entire building room and
could be so designated in the license. Each case must be decided upon its own
particular facts.

It was held in the case of Thomas vs. Arie, 122 Towa, 538, that where a per-
son obtained a license for a room fronting on two streets he could not divide the
room by a permanent partition so as to make one room face on one street and the
other room face on the other street, and then maintain a bar in each room. ’

So too, the supreme court of Illinois in the case of Malkan vs. City of Chi-
cago, 217 111, 471, held that a license to operate a saloon in a certain building
does not authorize the operation of two saloons in different rooms in it, there being
no connection between the two rooms inside of the walls of the building. In fact
it is generally held that a license to operate a saloon in one place will not authorize
the sale of intoxicating liquors at another place also under the same license.

Of course, under our own law (and attention is called to the fact that in many
states licenses may be issued to the same party for a number of saloons) one
person can only have one license and can only be interested in one place where
intoxicating liquors are sold.

" Black on intoxicating liquors, paragraphs 127, 145 and 150, in dicussing the
question comments on the fact that a liquor license is not a contract granting a
licensee rights which he is entitled to enjoy wherever the place, but it is a permit
only which must be strictly construed, and the one who holds it acquires only the
privilege which a strict interpretation of the statutes authorizing the issuance of
the license will afford.

The licensing board, granting applications where there is some question as to
the extent of the premises in which the business is to be carried on, should bear
in mind that it is a constitutional prohibition for a person to be interested in more
than one place. The board should further bear in mind that under the provisions
of section 23 and 51 of the liquor license law a licensee must keep his license
certificate conspicuously posted and that this provision necessarily implies that it
should be readily seen by any person coming into the place of business of the
licensee. Our license law does not require that a particular description be given
of the particular room in which the business is sought to be carried on. It only
requires the applicant to “state the premises including the street and number
where there is such.” The place where the licensee is allowed to sell is determined
by the description thereof as contained in the license, although the board is not
authorized to grant a license that would cover two places of business. In the
question asked, everything depends on whether or not there is, in fact, but one
place of business conducted in said building, and it would take more facts than
appear in the question to arrive at a definite conclusion as to that fact. I would
say, however, that if the several rooms between the two bars constitute such a
division of the building as to leave two different and wholly separated rooms that
then both rooms could not operate under one license even though the business
conducted would be by the same licensee. To hold otherwise would violate not
only the spirit but the letter of the law. The licensee would then be maintaining
two places, each independent of the other in every material sense necessary to be
considered; nor do I think that it was ever intended under our license law that
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one could be granted a license for a building and then cut that building up into
separate and independent rooms, the number of the same limited only by the
capacity of the building, and conduct an independent place in each of said rooms
for the sale of liquors as a beverage.

In conclusion, therefore, my advice to the board would be that unless the two
bars referred to in your question were both operated as one place, as well as one
business, such licensee would not be protected by his license, and this would be
especially so if the intervening rooms were not held and occupied by the proprietor
in connection with his business or his domicile.

You further desire my opinion upon the following question:

“Where the proprietor of a saloon adjoins a separate. building oper-
ated as a restaurant by a different proprietor, there being an opening or
passage way in the partition wall between the two buildings, liquor being
sent or carried through the said opening to the guests of the restaurant,
would the proprietor of the saloon be entitled to make such sales under
his license?”

The application of the principles set forth in the authorities referred to in the
first question justifies the conclusion that where the proprietor of a saloon makes
sales in a restaurant adjoining said saloon in a separate building, which said res-
taurant is conducted by a different proprietor, there being an open passage way
in a partition wall between the two buildings and the liquor being sent or car-
ried through said opening to the guests in a restaurant, since the sale is then
made in the restaurant, it is a different place from that covered by the license,
and said sale would be illegal.

The question itself presupposes that the proprietor of the saloon makes the
sale in the adjoining room, and of course since this would be in an entirely differ-
ent place than the one for which he has a license, as well as in a room occupied
by an entirely different business there would be no protection to the proprietor of
the saloon by reason of the fact that he held a license. It is a rule of law so
familiar as to be trite that the permission of a license is strictly limited to the
premises as stated in the license. It may be, however, that the question intends
to inquire whether or not the fact that the proprietor of the saloon delivers liquor
to a guest in the restaurant would constitue a sale in the restaurant? Such a ques-
tion would open a wide field. Where a particular sale is made and when it is
finally completed, is sometimes a question of considerable difficulty and depends
upon the particular facts surrounding each case.

While the word “sale” as said by the supreme court in the case of Williams vs.
Berry, 8 Howard 495, is a word of precise legal import, both at law and in
equity, and means at all times a contract between parties to give and pass rights
of property for money which the buyer pays or promises to pay to the seller for
the thing bought and sold, still at times there is some difficulty in determinings,
under the particular facts of the case when the sale is actually completed. It is
elementary that no sale is completed unless there has been a delivery either actual
or constructive. Title must pass. The vender must lose his dominion over the
property, while the purchaser must be vested with dominion over it, yet “every
case, (as stated by Benjamin on Sales, paragraph 111) must stand upon its own
peculiar evidence and cannot be a controlling precedent for any other case.” If
the sale is an absolute one, title to the thing sold vests in the purchaser. Whether
and when title to an article is to pass to a buyer is a question of intention and the
circumstances surrounding the transaction may show this intention. While de-
livery is generally essential, yet it may be dispensed with if such be the intention of

the parties.
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It might be interesting in this connection to call attention to the present pro-
visions of section 6071, General Code. This is the latest amendment of the so-
called Dow-Aiken tax law, and the new license law and the tax law are so inter-
related that they bear directly one upon the other. A person-cannot traffic in
intoxicating liquors without first obtaining a license, and then after having ob-
tained the license, upon engaging in the traffic he comes under the provisions of
the tax law on the business of trafficking in intoxicating liquor. Section 6071 of
the General Code reads as follows:

“Upon the business of trafficking in spirituous, vinous, malt or other
intoxicating liquor there shall be assessed yearly, and paid into the county
" treasury, as hereinafter provided, by each person, corporation or co-
partnership engaged therein, and for each place where such business is car-
ried on by or for such person, corporation or co-partnership, the sum of
one thousand dollars.”

It is the license that limits the business to the particular place under the
amended law. The tax is upon the business of trafficking in intoxicating liquors.
Formerly this tax was upon as many places as there were businesses conducted
by the same party. Now a person is limited to one license and consequently can
have only the one place of business. While not in point, but still affording some
light on the question asked reference is made to a case recently decided in the
superior court of Cincinnati (February 8, 1913,) by Judge Oppenheimer.

In that case the plaintiff was the proprietor of a restaurant situated upon the
second floor of a building located at 509 George street in the city of Cincinnati.
Upon the first floor of the building was a saloon owned and operated by Messrs.
Dancer & Henderson. Entrance to the restaurant was obtained directly from
the street through a hall-way which led past the side entrance to the saloon and
a “dumb waiter” run from the restaurant to the saloon below. The plaintiff was
Loy Sing, and was the proprietor of what is popularly known as a “Chop Suey”
restaurant, furnishing to his patrons various Chinese dishes and green tea or beer.
The testimony indicated that no beer was kept upon the premises, but that when-
ever an order for beer was given to one of the waiters in the restaurant, the
order was communicated to the bartender in the saloon below through the “dumb
waiter” or by a messenger,—usually the waiter who took the order—and the beer
was sent or brought to the restaurant and served to the patron. Sometimes orders
were taken for beer without eatables and filled in the same manner. The patron
was charged the same price for the beer as plaintifi paid the saloonist therefor,
and that amount was paid there when the beer was served or when the patron
was ready to depart. Judge Oppenheimer (Ohio Law Rep. April 7, 1913, page 30)
says, after quoting the facts as above:

“The sole question in the case is whether these facts justify the infer-
ence that plaintiff is engaged in ‘trafficking in intoxicating liquor’ within
the meaning of the General Code, section 6071. Plaintiff contends that
his acts are merely acts of hospitality for the purpose, as he puts it, of
‘accommodating customers’; and that in performing such acts he is acting
only as agent of the customers in procuring the beer from the saloonist,
or as the agent of the saloonist in serving the same. In other words he
contends that the sale is, in each case, a sale by the saloonists them-
selves, made directly to the customer through himself as agent.

“If this restaurant were conducted by Dancer & Henderson in con-
nection with their saloon, plaintiff's position would perhaps be tenable.
Unfortunately for his position, however, he has absolutely no interest in
the saloon nor have the saloonists any interest in the restaurant. * *”
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In this case the court held that the sale was made by the keeper of the res-
taurant, and that the injunction sought against the treasurer of Hamilton county
for the collection of the Aiken tax should be dissolved. Now it is true that in
this case the beer was delivered usually by the waiter who took the order in the
restaurant, but, as indicated by Judge Oppenheimer, the restaurant not being con-
ducted by the saloonists, and some elements of the sale taking place in the restau-
rant it constituted the place of sale.

Certainly, under the admitted facts of this case, to authorize such sale, the
parties not only would have been liable to the Dow-Aiken tax but had the license
law been in effect they would have been making sales without a ficense.

The license amendment to the constitution limits the number of places desig-
nated as ‘“‘saloons,” and the letter and spirit of this amendment is against per-
mitting more places where intoxicating liquors are sold in small quantities, than
is therein allowed. Anything that would tend to increase the number of such
places must necessarily be frowned upon, and while I can conceive of cases where
there might be a delivery of intoxicating liquors outside of the premises covered
by the license owing to circumstances and facts that make it clear beyond ques-
tion that the sale was completed and was entirely referable to the premises cov-
ered by the license, still, in the question submitted by you, I have no hesitancy in
saying that the proprietor of the saloon in question would not be entitled under
his license to make sales in an adjoining restaurant operated by a different pro-
prietor.

Yours very truly,
TimotHY S. HoGAN,
Attorney General.

693. B
EXPERT WITNESSES—FELES—SECTION 2494, G. C, MUST BE COM-
PLIED WITH.

An expert witness may not be paid fees from the county treasury unless sec-
tion 2494 of the General Code is complied with.

CoLuMBus, OuIio, November 21, 1913.

Hox~oraBLE CHARLES E. BaLLArp, Prosecuting Attorney, Springfield, Ohio.

DEear Sik:—Your letter of November 14th, inquiring as to the right to pay
expert witness fees out of the county treasury, is received.

The situation as you state is:

“The defendant in a pending action asked the court to appoint a neu-
tral expert to examine the viscera of a deceased person, and ascertain
whether death was caused by a poison known as cyanide. The court,
over the objection of the prosecuting attorney, made the appointment
naming one professor M., who accepted, acted and filed his report stating
that he did not ‘ind any cyanide or trace thereof.’” On the witness stand,
however, he testified that owing to the condition of the viscera at the time
of its delivery to him, the chance of discovering cyanide, was remote,
if not impossible. This, you state, was misleading, and you further
state that the state was entitled to all the information and research of
Prof. M., and that he should have included in his report the facts de-
veloped in his testimony.”
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Whether Prof. M. should have gone into a statement of the condition of the
viscera in his report, or the means by which the presence or absence of cyanide
is determined, or should have done more than merely report upon the question
submitted, which he did, is neither here nor there. He said that he found no
cyanide nor trace thereof, and to my mind, under his commission he was not
called upon to state or discuss what might or might not have prevented its dis-
covery. But this has nothing to do with a solution of the question presented.

Section 2494, General Code, reads:

“Upon the certificate of the prosecuting attorney or his assistant that
the services of an expert or the testimony of expert witnesses in the ex-
amination or trial of a person accused of the commission of crime, or
before the grand jury, were or will be necessary to the proper administra-
tion of justice, the county commissioners may allow and pay such expert
such compensation as they deem just and proper and the court approves.”

Prior to this enactment, an expert witness was only entitled to ordinary wit-
ness fees.

“State ex rel. vs. Darby, 17 Bull. 62.
“Pengelly vs. Comm’rs. 8 O. N. P. 386.”

Therefore, section 2494, General Code, must be followed before an allowance
of a claim for expert witness fees may be paid from the county treasury.

It is not for this department to consider the motive of the court in making
the appointment; that of the prosecutor in resisting said appointment, or in re-
fusing to make the certificate under section 2494. All that is before me is the
naked legal question of the right to pay an expert witness, fees from the county
treasury without section 2494 being complied with, and I hold that it may not be
done.

Very truly yours,
TimorrY S. HocaN,
Attorney General.

694.

HIGHWAY DEPARTMENT REPRESENTS STATE IN CONSTRUCTION
OF ROADS—STATE NOT LIABLE FOR DAMAGES IN ACCIDENT.

The state is not liable for damages that may be sustained by reason of the
construction of a road. The state highway commission represents the state in
highway matters, under the state aid law, and would not be the proper party de-
fendant in a damage suit for damages caused by the construction of a road.

Corumsus, Onro, October 30, 1913,

HonNorABLE G. A. STARN, Prosecuting Attorney, Wooster, Ohio.

Dear Sir:—I am in receipt of your leter of October 22, 1913, wherein you in-
quire:

“(1) In the improvement of public highways under the state aid
law, where a change of grade of such highway has been made, thereby
making cuts at some places and fills at other places, along the premises
of a land owner, does such land owner have a right of action for damages
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for injury to his premises, and especially where it is claimed by such land
owner that his right of ingress and egress to and from such highway to
his premises has been interfered with? Such an action has been brought
by a land owner against the commissioners of Wayne county, and I pre-
sume he is relying upon the case of Smith et al., vs Commissioners. re-
ported in 50 O. S., page 628.

“(2) Under this law the state highway commissioner has the con-
struction of such improvements under his direction and authority, and
the engineer preparing the plans and specifications is employed by the
state highway commissioner., Under these circumstances, should not the
state highway commissioner be made a party defendant?”

During the incumbency of this administration, I do not recall a similar ques-
tion having been presented, and our office files do not disclose any opinion ren-
dered on this subject.

This department has adopted a rule not to render opinions upon matters that
are pending in the courts, and for this reason, we decline to answer your first
question.

Your second question is answered by the last sentence of section 1203 of the
General Code of Ohio, which provides:

“The state highway commissioner may reject any or all bids. Before
entering into a contract, he shall require a bond with sufficient sureties
conditioned that if the proposal is accepted the contractor will perform the
work upon the terms proposed, within the time prescribed, in accordance
with the plans and specifications, and will indemnify the county against
any damages that may be claimed during the construction of the improve-
ment. An approved surety company may be accepted as surety on such
bond. In no case shall the state be liable for damages sustained by rea-
son of the construction of an improvement under this chapter.”

This section was amended in 1913, 103 Ohio Laws, 449, but its provisions in
this respect were not changed.

Inasmuch as the state is not liable for damages that may be sustained by
reason of the construction of a road, I am of the opinion that the state highway
commission who represents the state in highway matters, under the state aid law,
would not be a proper party defendant.

Very truly yours,
Timoruy S. HoGAN,
Attorney General,
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695. : )
STATE ARMORY BOARD NOT LIABLE FOR STREET ASSESSMENTS.

The state armory board is an agency of the state, and a payment by it would
be a payment by the state, consequently the state armory board is not liable for
the payment of a sireet assessment,

CoLumsus, OHIo, December 24, 1913.

HoworasLe Byron Barcer, Secretary State Armory Board, Columbus, Ohio.

“Dear Sir:—I beg to acknowledge receipt of your letter of December 5th,
wherein you state:

“I herewith have the honor to transmit a letter from the city clerk
of Bucyrus asking the armory board to pay sidewalk assessment of
$132.15. As this seems to be a tax, I am taking the liberty of requesting
your opinion as to whether or not the board should pay same. The ar-
mory and the land both belong to the state of Ohio.”

Property of the state of Ohio is exempted from taxation by section 5351,
General Code, which provides:

“Real or personal property belonging exclusively to the state or
United States shall be exempt from taxation.”

A special assessment is sought to be collected rather than a tax in the strict
sense of the word. A special assessment has been distinguished from a tax by
our supreme court in the case of Lima vs. Cemetery Association, 42 O. S., 128.
This case involved the collection from a private cemetery association of a special
assessment for a street improvement, and court held that the cemetery asso-
ciation could not, by relying on the general statute exempting its property from
taxation, escape the payment of the special assessment. That case, however, is
not decisive of the question presented here. It is a fundamental principle of
statutory construction that a state is not bound by the terms of a general statute
unless the statute so expressly provides.

“State ex rel. vs. Board of Public Works, 36 O. 5, 409.
“State ex rel. vs. Cappeller, 39 O. S., 207, 213.”

QOur statutes do not expressly provide that the state shall be liable to the pay-
ment of special assessments levied by municipal corporations for public improve-
ments.

As your board is an agency of the state, and as payment by it would be pay-
ment by the state, I am of the opinion that, as a matter of law, your board is not
liable for the payment of this assessment.

Very truly yours,
TimorHY S. HocAN,
Attorney General,
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696.
§
WARRANTS OF AUDITOR OF STATE—LAW DOES NOT AUTHORIZE
ISSUANCE OF DUPLICATE WARRANTS—TREASURER CASHES
SUCH WARRANTS AT HIS OWN RISK.

The Auditor of State has no authority to issue duplicate warrants on the
treasurer of state for the payment of money, without any action on the part of the
general assembly—the treasurer of state accepts and cashes such warrants at his
own risk.

Corumstrs, QOHIO, January 7, 1914,

Hon. Joun P. BrRenwaN, Treasurer of State, Columbus, Ohio.

Dear Sir:—Under date of December 11, 1913, you submitted for my opinion
the following questions:

“Should the auditor of state issue a duplicate warrant on the treas-
urer of state for payment of money without any action on part of the
general assembly of Ohio authorizing same?

“May the treasurer of state accept and pay such warrant? Should
the treasurer of state redeem such a duplicate warrant and then through
an over-sight redeem the original, where would the responsibility lie for
such double payment?”

Section 242, General Code provides that no money shall be drawn from the
state treasury except on the warrant of the auditor of state and the auditor is
required to keep an accurate account of such warrants.

Section 243, General Code, requires that the auditor shall examine each claim
presented for payment from the state treasury and to issue his warrant on the
treasurer of state.

Section 245, General Code, requires that the warrants on the auditor of state
shall be printed and bound, with stubs or margins, and the stubs or margins are
:required to be preserved by the auditor of state.

Section 301, General Code, provides that no money shall be paid out of the
state treasury except on the warrant of the auditor of state.

Section 304, General Code, provides how warrants shall be paid.

There is, however, nothing in the statutes providing for the issuance of dupli-
cate warrants, even on evidence satisfactorily submitted to the auditor of state
that the original thereof has either been lost or destroyed, nor is there any pro-
vision in the statutes for the giving of bonds to secure the auditor or treasurer
should a duplicate warrant be issued. There being no such authority given to
the auditor for the issuing of a duplicate warrant he would be without authority
so to do unless there was some action on the part of the general assembly to
authorize the same. Should the treasurer of state accept and pay a duplicate war-
rant knowing the same to be such, or such duplicate warrant expressing on its
face that it is a duplicate, the treasurer of state would do so at his own risk.
Furthermore, should the treasurer of state redeem a duplicate warrant-and then
through oversight redeem the original he would be liable to make good the amount
of the duplication, and would then be required to reimburse the state for that
amount, looking to whatever security might be behind the issuance of the dupli-
cate warrant. Such security, however, could only be for his personal benefit, the
state requiring him to make good the amount so paid out.

Under date of December 12, 1913, you submitted a further inquiry along the
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same line relative to state insurance fund, your specific question being whether
or not the industrial commission is authorized by law to issue a duplicate warrant on
the treasurer of state against said fund.

Section 1465-56, General Code, (103 O. L., 76) provides that the treasurer of
state shall be the custodian of the state insurance fund and that all disburse-
ments therefrom shall be paid by him upon voucher authorized by the state lia-
bility board of awards.

As you are aware the industrial commission superseded the state liability
board of awards, (103 O. L., 97, section 12).

There is no authority that I have been able to find authorizing the industrial
commission to issue duplicate warrants on the treasurer of state against the
“state insurance fund,” and, consequently, for the reasons given relative to the
right of the state auditor to issue duplicate warrants, I am of the opinion that the
industrial commission is likewise without authority so to do.

Very truly yours,
TimorrY S. HocaN,
Attorney General.

697.

SERVICE OF WRITS—CONSTABLE MAY NOT SERVE WRITS UPON
HIMSELF—SHERIFF MAY NOT SERVE WRITS UPON HIMSELF—
SHERIFF MAY SERVE WRITS ON A DEPUTY SHERIFF—CORONER
MAY SERVE WRITS ON A SHERIFF.

1. A constable may not serve writs upon himself and collect regular fees for
said service, the same to be charged as costs in the case.

2. A sheriff may not charge a regular fee for serving a subpoena on himself.
He may serve on his deputy same as any other person. The coroner may serve
subpoenas on the sheriff under section 11504, G. C.

CorumMsus, OHIO, January 15, 1914,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—In your letter of December 17, you ask the following questions:

“First: May a constable serve writs upon himself and collect regular
fees for said service, the same to be charged as costs in the case?

“Second: May a sheriff charge and collect fees for serving a sub-
poena upon himself or deputy sheriff for attendance as grand jury wit-
nesses or as witnesses in, a criminal or civil case in the common pleas

court?”

A constable can not serve writs upon himself, and consequently no fees can
be collected by him for such alleged services. A writ, such as a subpoena, com-
ing into his hand with his name as a witness therein, is sufficient notice to him;
and the party serving him can, in the trial, call him as a witness. He is sup-
posed to attend the trial in which he is acting as constable, and is allowed therefor
by section 3347, General Code, $1.00. A party can subpoena the constable, or a
special constable can do so.

For the same reason a sheriff can not charge fees for alleged service of
subpoenas on himself in any case, or before the grand jury. The sheriff can serve
a subpoena on his deputy in any case, or as grand jury witness, the same as upon
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any other witness, and charge up the usual fees therefor. The coroner can serve
subpoenas on the sheriff, under section 11504. There is no necessity for the sher-
iff to be subpoenaed before the grand jury. It is his duty to appear whenever he
is called as a witness,
Very truly yours,
TimorrY S. Hocax,
Attorney General.

698.

ANNUAL SESSION OF NATIONAL CHILDREN'S HOME SOCIETY—
EXPENSES OF DELEGATES FROM STATE BOARD OF CHARITIES
MAY BE LEGALLY PAID.

The annual session of the national children’s home society is a meeting of
the character contemplated by section 1352, G. C., as amended. An executive offi-
cer of the state board of charities may lawfully receive his expenses for attending
such meeting under the provisions of sections 1357 and 1352, G. C.

CoLumBus, OHIo, January 15, 1914,

Hon. H. H. SHERER, Secretary Board of State Charities, 1010 Hartman Building,
Columbus, Ohio.

Dear Sir:—I have your letter of January 10, 1914, in which you inquire:

“Under the provisions of section 1352 of the General Code, as amend-
ed April 28, 1913, members of the executive force of this board are en-
titled to attend state and national conferences for the discussion of ques-
tions pertinent to their duties and the actual traveling expenses so in-
curred to be paid as any other expenses of the board.

“On January 21-22, there will be held at Milwaukee, Wisconsin, a
meeting known as the annual session of the National Children’s Home
Society. This is a gathering of workers from the various state children’s
home socicties, whose primary work is selecting and placing dependent
children in foster homes.

“Under the provisions of the juvenile code, recently enacted, this
board has established a children’s welfare department and appointed Mr.
C. V. Williams as director. One of the functions of his position will be
in behalf of the board to place children in family homes and supervise
the work done by other placing agencies. As he has been invited to make an
address at this meeting at Milwaukee and the board believes that his
presence at this meeting will be of value to the new department, it has
instructed him to accept the invitation.

“There is some doubt as to whether this meeting can be construed
as coming within the express terms of the section referred to above. As
the board does not desire to go beyond the intention of the act, your
opinion is requested as to the legality of the state paying the expenses of
Mr. Williams while in attendance at this meeting.”

Section 1352, General Code, as amended April 28, 1913, 103 O. L., 864, reads:
“The board of state charities shall investigate by correspondence and

inspection the system, condition and management of the public and pri-
vate benevolent and correctional institutions of the state and county, and
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municipal jails, work-houses, infirmaries and children’s homes, and all ma-
ternity hospitals or homes, lying-in-hospitals, or places where women are
received and cared for during parturition, as well as all institutions
whether incorporated, private, or otherwise which receive and care forg
children. Officers in charge of such institutions or responsible for the
administration of public funds used for the relief and maintenance of
the poor shall furnish the board of its secretary such information as it
requires. The board may prescribe such forms of report and registration
as it deems necessary. For the purpose of such investigation and to carry
out the provisions of this chapter, it shall employ such visitors as may be
necessary, who shall, in addition to other duties, investigate the care, and
disposition of children made by institutions for receiving children, and by
all institutions including within their objects the placing of children in
private homes, and, when they deem it desirable they shall visit such chil-
dren in such homes, and report the result of such inspection to the board.
The members of the board and such of its executive force as it shall
designate may attend state and national conferences for the discussion of
questions, pertinent to their duties. The actual traveling expenses so in-
curred by the members and such of its executive force as it shall desig-
nate shall be paid as provided by section 1351 of the General Code.”

Section 1357, General Code, reads:

“The necessary expenses of all the persons invited to such confer-
ences shall be paid from any fund available for their respective boards
and institutions provided they shall first procure a certificate from the
secretary of the board of state charities that they were invited to and were
in attendance at the sessions of such conferences.”

While, without express authority state officials are not called upon or justified
in going out of the state in performance of their duties, as a general rule, yet I feel
that the language of 1352, supra, very clearly evinces an intention to pay the ex-
penses of members of your board or such of its executive force as it may desig-
nate to go outside the state to attend state and national conferences, for the discus-

sion of questions pertinent to their duties.

I think it clear from your- statement, that the annual session of the National
Children’s Home Society is a meeting of the character contemplated by section
1352, G. C., as amended: that Mr. Williams is one of your executive officers and
that his expenses in attending said meeting may be lawfully paid under the pro-

visions of section 1357 and 1352, above quoted.

Yours very truly,
TimoraYy S. HoGAN,
Attorney General.
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699.

ARTICLES OF INCORPORATION OF THE WORKMANX’S AID ASSOCIA-
TION OF TOLEDO SHOULD BE FILED BY THE SECRETARY OF
STATE.

The articles of incorporation of the Workmaw's Aid Association of Toledo,
Ohio, the purpose of which is to provide and maintain a fund to be used to aid
and assist needy workmen, to provide and maintain a meeting place, reading rooms
for their use and enjoyment, to own and maintain suitable real estate for this
purpose and to do all things necessary and incident thereto, may be filed and the
usual fee of $2.00 may be charged.

CorumBus, OHio, January 14, 1914,

Hon. CrarLes H. Graves, Secretary of State, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 2d, sub-
mitting for my examination and action, on the assumption apparently that the
same is required by law, the proposed articles of incorporation of the Workman’'s
Aid Association of Toledo, Ohio. The statement in the letter is that these ar-
ticles are accompanied by the sum of two dollars, which is tendered as a filing fee.
The corporation is one not for profit, and its purpose is as follows:

“To provide and maintain a fund to be used to aid and assist needy
workmen, to, provide and maintain a meeting place, reading rooms and
play rooms for their use and enjoyment, to own and maintain suitable
real estate for this purpose and to do all things necessary and incident
thereto.”

This purpose seems to be wholly charitable; comprises no insurance scheme
whatever; is not mutual in ‘any particular, and the articles of incorporation as
they stand may, be accepted by you and filed, the fee of two dollars being the
usual one. )

I might add that my conclusion is based upon the exact language of the pur-
pose clause. Under this clause it would be unlawful for the corporation to con-
duct any kind of a mutual enterprise, limiting its benefits and liabilities to the
members of the association.

Yours very truly,
Timoray S. Hocan,
Attorney General.

.



52 ANNUAL REPORT

700.

BUDGET COMMISSION—DISPOSITION OF FUNDS OF THE STATE
BOARD OF EMBALMING EXAMINERS—APPROPRIATIONS.

The proper course for the state embalming board to follow in reference to its
receipts is to keep its revenue in its own possession as it has in the past, account-
ing for its official acts in its annual reports to the governor as provided in series
1348, G. C.

Corumpus, OHIo, January 14, 1914,

Hown. H. H. Saaw, Chairinan State Board of Embalming Examiners, 668 N. High,
Columbus, Ohio.

DEear Sir:—You request my opinion as to whether or not the state budget
commissioners may require the state board of embalming examiners to furnish
estimates for appropriations, and, generally, as to the authority and duty of the
budget commissioner in the premises so far as the state board of embalming
examiners is concerned.

Out of courtesy to Mr. Heffernan, State Budget Commissioner, I shall send
a copy of this opinion to him.

The act of the general assembly, providing for the budget system for state
officers, departments and institutions, is found in 103, O. L., 658. This act does
not create any such position as “state budget commissioner,” but it does authorize,
by section 5 thereof, (designated section 270-5, General Code), the governor to
“appoint competent, disinterested persons to examine, without notice, the affairs
of any department, institution, public works, commission or office of the state for
the purpose of ascertaining facts, and to make findings and recommendations rela-
tive to increasing the efficiency and curtailing the expense therein.”

The appointees of the governor under the same section may exercise notarial
powers to secure the attendance and testimony of witnesses. The earlier provisions
of the same act provide in part as follows: (Sec. 2704-1).

“On or before the fifteenth day of November, biennially, in the even
numbered years, the several departments, institutions, commissions and
officers of the state shall report on blanks furnished for such purpose,
an estimate in itemized form to the governor, stating the amount of
money needed for their wants for the biennial period beginning with the
first day of July thereafter.”

Section 2 provides in part as follows: ”

“On or before the fifteenth day of November, biennially in the
even numbered years the auditor of state shall furnish the governor the
following statements:

“l. A statement showing the balance standing to the credit of the sev-
eral appropriations for each department, etc.

“2. A statement showing monthly revenues and expenditures from each
appropriation account * * *

“3. A statement showing the annual revenues and expenditures of each
appropriation account for each year of the last four fiscal years * * *”
“4. A statement showing the monthly average of such expenditures from
each of the several appropriations accounts for the fiscal year, and also
the total monthly average from all of them for the last four fiscal years.”
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Section 3 provides as follows:

“The departments, institutions, commissioners and officers of the
state upon request shall forthwith furnish to the governor any informa-
tion desired in relation to the affairs of their respective departments,
institutions or officers.”

Section 4 provides as follows:

“At the beginning of each regular session of the general assembly
the governor shall submit to the general assembly, together .with the
estimate of such departments, institutions, commissions and officers of
the state, his budget of current expenses of the state for the biennial
period beginning on the first day of July next thereafter.”

I think it is reasonably apparent from all the foregoing that in the first in-
stance the budgetary scheme embodied in the act is related to the regular session
of the general assembly in the odd numbered years, and that, except as to section
5, first above quoted, no duty devolves upon any department or institution, and no
power vests in the governor with respect to making up the budgets, at any time
than for and preceding the regular session. Accordingly, when you ask whether or
not the budget commissioner has the right to determine and report on the ex-
penditures for the coming year of the state board of embalming examiners, I
might say that strictly speaking, the governor and his appointees have no author-
ity, under the budget act, to make any investigations or recommendations except
for the purpose of biennial appropriations in the even numbered years.

Of course, the governor, as the chief executive officer of the state has the
constitutional right to recommend policies to the general assembly at the time of
convening the legislature in extraordinary session. I need not cite the constitu-
tional provision upon which this statement is based, as it is familiar.

In my opinion the provisions of section 3 and 5 of the budget commission
act, may be used by the governor at any time in furtherance of his constitutional
power as well as in furtherance of the budget scheme. That is to say, the gov-
ernor may, in the alternate year, and with a view to calling to the attention of
the general assembly such matters as should engage their attention at an extra-
ordinary session, call upon the departments, institutions, commissions and officers
of the state for any information desired by him in relation to the affairs of their
respective departments; and appoint competent disinterested persons to examine
their affairs. i

In addition to this, I'should incline to the view that by virtue of his mere posi-
tion, the governor of the state might require information of any of the appointive
state officers and boards at his pleasure. This, however, is a conclusion that
rests upon inference. In either event the authority to require statements and re-
ports from your board would be that of the governor and not that of any officer
known as “budget commissioner,” because there is no such officer independent of
the governor. As a practical matter, of course, you may well assume that the
requests made of you by the budget commissioner are those of the governor and
may govern themselves accordingly. .

As to the question of whether or not the state board of embalming examiners
is a “state board” 1, of course, have no doubt whatever that either your board is
an agency of the state, and a branch of its executive department, or it has no
powers whatever. I would, therefore, conclude that as a general proposition the
governor may at any time require of the state board of embalming examiners such
information relative to its finances as he may deem proper. But I take it that
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your question is deeper than that already discussed and goes to whether or not
the governor may make use of the information which you may furnish him,
through his budget commissioner in the manner suggested by the act to establish a
budget system.

Of course, strictly speaking, no proceedings can be had under this act at
this time. This matter has already been treated of. But coming to the question as
to whether or not the governor might make practical use of the information de-
rived by him from your answers to his questions under his constitutional power,
I would have to answer such a question by saying that it would depend upon the
extent to which the governor desired to go in recommending remedial legislation.
As the law now is, of course, the state board of embalming examiners is inde-
pendent of the state treasury and requires no appropriation to maintain it. It
is provided by section 1339, General Code, that all the expenses of the board shall
be paid from the fees received under the provisions of the chapter. Related stat-
utes do not require any of the revenues of the board to be paid into the state
treasury. In my opinion, the practice of the board in the past, which has been
to keep its revenues in its own possession, accounting for its official acts in its
annual reports to the governor, as provided in section 1348, General Code, is the
proper one under the statutes as they stand.

If the board were requested to make a statement of its needs for appropriation
from the general revenue fund, or any other fund in the state treasury, it could
well answer that it had no need of any such appropriation under existing laws.
Unless the statutes relating to the state board of embalming examiners were
amended the governor certainly cannot make any practical use of any informa-
tion as to the needs of the board for the ensuing fiscal year, because the revenues
of the board and their expenditure are, under the said statutes, beyond the fiscal
control of the general assembly.

But should the governor desire to recommend to the general assembly the
amendment of the laws relating to the state board of embalming examiners so as to
require its revenues to be paid into the state treasury, and thus to subject its ex-
penditures to the biennially exercised control of the legislature through appro-
priations, and should the general assembly legislate in accordance with such a
recommendation, the situation would be entirely changed, and any information
acquired by the governor might be put to practical use under amended statutes
of the kind suggested.

Under all the circumstances I can only advise that at the present time, under
existing laws, any information which the governor might acquire through his
budget commissioner cannot be used by him, either under the budge act of 1913
or under his general constitutional power to recommend legislation in such a way
as to call for any action by the general assembly in the making of an appropria-
tion for the use of the state board of embalming examiners; but that if the law
should be amended so as to require the payment of the board’s revenues into the
state treasury, then such information might be used by the governor in recom-
mending to the general assembly, under his constitutional powers, the making of
an appropriation from the state treasury for the use of the board during the
ensuing year. . ’
Yours very truly,

TimoreY S. Hocan,

Attorney General.
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701,

FEES OF ASSISTANT CONSTABLES ARE TO BE PAID IN EACH SEP-
ARATE CASE AT RATE OF $§1.50 PER DAY IN CRIMINAL CASES.

A justice of the peace in criminal cases may tax, in favor of a constable, a fee
of $1.50 for each assistant constable in each case, notwithstanding the fact that
such assistants participate in the making of more than one arrest in a day.

CoLumsus, Ouio, December 23, 1913.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under date of October 13th, you inquired of me as follows:

“May a justice of the peace in criminal cases, tax in favor of a con-
stable, a fee of $1.50 per day for each assistant constable, notwithstanding
that several arrests were made or participated in by the assistants on the
same day.” ’

Section 3336, General Code, authorizes the employment of assistance by a
constable, as follows:

“In discharging their duties, constables may call to their aid the power
of the county, or such assistance as may be necessary.”

¢

Section 3347, General Code, inter alia, allows to a constable for “assistants
in criminal causes, one dollar and fifty cents per day, each.”

This fee must be taxed in favor of the constable, rather than the assistants,
because the statute does not recognize the right of the latter to have any fee taxed
in their favor. The employment of assistants, under the statute, is by virtue of an
arrangement with the constable and they must look to the constable for their
compensation. It rests in the discretion of the constable to determine the number
of assistants, and there is no doubt of the authority of a justice of the peace to
tax in favor of a constable, a fee of one dollar and fifty cents per day for each
assistant, when assistants are employed in but one case, in any one day.

Your question is as to the right of a constable to such fee, when there is more
than one case in any one day, in which assistants are employed. Doubtless you
had in mind the well established principle of law that a public officer cannot
recover a per diem compensation from two or more different sources for services
performed by him in one day.

This refers to per diem compensation from two or more public sources and
not to a case where such per diem is taxed in favor of a public officer against a
private individual, and paid by the latter. I have not succeeded in finding any
authority defining the rights of the public officers in this respect, but there is a line
of decisions in 35 Cyc.,, page 1562, to the effect that a witness, who, in obedience
to a subpoena, attends at the same time in several cases, is entitled to per diem in
each case.

It seems to me that the situation of a constable, in respect to the fee for as-
sistants, is no different from that of a witness, who is subpoenaed in more than
one case in a day, especially when such several fees are not to be paid from the
public treasury, but are taxed against and paid by a private individual.

It would be wholly impracticable to attempt to apportion the per diem of as-
sistants of a constable among all the different parties or according to the time
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occupied in the disposition of different cases, during any day in which there would
be more than one case.

I am, therefore, of the opinion that a justice of the peace may legally tax in
favor of a constable, the sum of one dollar and fifty cents for each assistant con-
stable in each case, notwithstanding the fact that such assistants participate in
the making of more than one arrest in one day.

Yours very truly,
TivoraY S. Hocanw,
Attorney General.

702.

BUSINESS PAPER AND COMMERCIAL PAPER ARE SYNONYMOUS
WITH BANKABLE PAPER—NEGOTIABLE PAPER.

The terms “commercial paper” and “business paper” are used interchangeably
with and synonymous with bankable paper and all are used as applying to nego-
tiable paper ordinarily used for the purpose of daily tramsactions in a bank.

CoLumsus, OHIo, December 16, 1913

Hon. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—I have your letter in which you ask for an opinion as to what
“business” or “commercial” paper is, and in answer thereto I desire to say:

“The principal distinguishing feature of commercial paper is its nego-
tiability. This means not only that the instrument may be assigned and
that the assignee may sue upon it in his own name, but also that he takes
it free from equities that may exist between prior parties, and that out of
the acceptance and transfer of the paper (often by mere signature of de-
livery) shall arise the well-established relations and liabilities that are
created by the law merchant.

“7 Cyc. 521.”

Black, in his law dictionary, furnishes the following definition:

“The term, ‘commercial paper,’ means bills of exchange, promissory
notes, bank checks and other negotiable instruments for the payment of
money which by their form aud on their face purport to be such instru-
ments as are, by the law merchant, recognized as falling under the desig-
nation of ‘commercial paper.’”

This is substantially no definition at all and is not nearly so clear as the
definition from Cyc.

The legal lexicographers do not undertake to make a definition of “business
paper,” and I am constrained to the view that the terms ‘“business paper” and
“commercial paper” have been and are being used interchangeably with, and as
a synonym of “bankable paper,” and all are used as applying to negotiable paper,
whether in draft, note, check or other shape that is ordinarily used for the pur-
poses of the daily transactions in a bank, and are of such character that when
going into the hands of an innocent holder for value, pass free from any equities
existing between any prior holders thereto.

It occurs to me that the making of your request arises from the fact that the
terms in question have been used interchangeably, and, possibly at times, mis-
takenly. Yours very truly,

TimorrY S. HocAN,
Attorney General,
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703.

SPEED ORDINANCE IN A MUNICIPALITY—POWER OF MUNICIPAL
CORPORATIONS TO REGULATE SPEED OF MOTOR VEHICLES—
POWER OF STATE TO REGULATE SUCH MATTERS.

Municipal corporations are without any authority whatever under the statutes
to regulate the speed of motor vehicles or motor cycles within their boundaries.
An ordinance or regulation seeking to accomplish such purpose is void, and prose-
cution cannot be maintained under it.

Corumsus, OHIo, January 15, 1914,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I am in receipt of your letter of October 10th, in which you
inquire :

“Has the council of a municipality the authority under section 3632,
G. C, to regulate by ordinance the fast driving or propelling of vehicles
through the public highways of the municipality, provided said ordi-
nance in fixing such rates of speed does not violate the provisions of law
as found in section 12604, G. C.?”

Section 3632, General Code, is a general statute authorizing municipal cor-
porations:

“To regulate the use of carts, drays, wagons, hackney coaches, omni-
buses, automobiles, and every description of carriages kept for hire or
livery stable purposes; to license and regulate the use of the streets by
persons who use vehicles, or solicit or transact business thereon; to pre-
vent and punish fast driving or riding of animals, or fast driving or
propelling of vehicles through the public highways; to regulate the trans-
portation of articles through such highways and to prevent injury to such
highways from overloaded vehicles, and to regulate the speed of inter-
urban, traction and street railway cars within the corporation.”

The powers granted by the foregoing statute are very broad and there is no
doubt that the council of a municipal corporation has the right to regulate by
ordinance the speed of ordinary vehicles on the streets of the municipality.

Your question, however, seems to be directed to the power of a municipality
to pass and enforce ordinances regulating the speed of motor vehicles, and to that
subject I shall confine this opinion.

Section 12604 and 12608, General Code, are incorporated in the penal statutes
relating to motor vehicles. They are as follows:

Section 12604: “Whoever operates a motor cycle or motor vehicle at
a greater speed than eight miles an hour in the business and closely built-
up portions of a municipality or more than fifteen miles an hour in other
portions thereof or more than twenty miles an hour outside of a muni-
cipality, shall be fined not more than twenty-five dollars, and, for a sec-
ond offense shall be fined not less than twenty-five dollars nor more than
fifty dollars.”
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Section 12608: “The rates of speed mentioned in section twelve
thousand six hundred and four, shall not be diminished or prohibited by
an ordinance rule or regulation of a municipality, board or other public
authority, but municipalities, by ordinance, may deﬁne what are the busi-
ness and closely built-up portions thereof.”

These are special statutes designated to cover the classes of vehicles men-
tioned in section 12604, to-wit: motor cycles and motor vehicles, and to the ex-
tent that they are inconsistent with the general statutes on the subject of regula-
tion of speed of vehicles on the streets of a municipality, the latter must yield.

It will be observed that municipalities are expressly prohibited by section 12608
from passing any ordinance or regulation to diminish or prohibit the rates of speed
of motor cycles and motor vehicles, prescribed by section 12604. The regulation
of rates of speed of such vehicles is a power reserved to the state and as this
power has not been granted to municipal corporations, it cannot be exercised by
them. The most that can be done by municipal ordinance in reference to these
classes of vehicles, is to define the business and closely built-up portions of the
municipality.

I am, therefore, of the opinion that municipal corporations are without any
authority whatever under the statutes, to regulate the speed of motor vehicles or
motor cycles within their boundaries. An ordinance or regulation seeking to ac-
complish such purpose, is void, and prosecutions cannot be maintained under it.

Yours very .truly,
TimoraY S. Hocax,
Attorney General,

704.

WITNESS FEES—FEES OF EXPERT WITNESSES—STATE NOT TO RE-
IMBURSE THE COUNTY FOR PAYMENT OF SUCH FEES.

Where in the trial of a felony case the commissioners employ certain expert
witnesses who were paid upon their allowance, and such witnesses were not paid
the regular per diem and the mileage allowed to them as witnesses in the common
pleas court, in the absence of a specific showing in the cost bill, no witness fees
or mileage can be paid out of the state treasury, and in no ewvent can a payment
be made to reimburse the county for payments made under favor of section 2494,
G. C.

CoLuMmsus, Onio, December 26, 1913.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—] have your letter in which you inquire:

“In the trial of a felony case, the commissioners employed certain
expert witnesses who were paid upon their allowance. Such witnesses
were not paid the regular per diem and mileage allowable to them as
witnesses in the common pleas court. It does not appear from the infor-
mation at hand whether or not they appeared in obedience to subpoenas.
Is the state liable to the county for the regular witness fees and mileage
allowable under section 3014?”

I assume from your statement that the question propounded grows out of
the consideration of a cost bill in a felony case where the defendant was con-
victed and sentenced to the penitentiary, but that the cost bill presented is silent
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upon the question whether the expert witnesses were or were not subpoenaed; but
it does appear affirmatively that they were no paid mileage and perdiem under sec-
tion 3014.

I might restate your question as follows: Is the state liable to the county for
the regular witness fees and mileage of expert witnesses, who are paid fees under
section 2494, G. C, formerly 1302-1 R. S,, where it is not shown that they attended
under subpoena and it does not appear that they were paid by the county except
under favor of 2494, G. C.

It will be seen that the attorney general of Ohio, in 77 O. S., 337, concedes that
the ordinary fees and mileage of an expert witness when attending under subpoena
may be “properly taxed” in the bill of costs. This I do not understand to be in-
volved in vour question, and there is therefore no occasion for its consideration.

Answering your question specifically, 1 desire to say that while the codifica-
tion of the statutes has taken place since the decision in State vs. Auditor, 77 O. S.,
333, the sections of the Revised Statutes therein considered will be found in the
General Code without any substantial change. Tt is there held that the fees of
expert witnesses under 1302-1 R. S. (2494, General Code,) are not payable out of
the state treasury; that rule governs today and where, as I understand this situa-
tion, such fees have been paid, that fact does not authorize the conclusion that a
part of this sum was witness fees and mileage under section 3014. In other words,
in the absence of a specific showing, in the cost bill, no witness fee or mileage can
be paid out of the state treasury and in no event can such payment be made to
re-imburse a county for payments made under favor of section 2494, G. C.

Yours very truly,
TimorrY S. Hocanw,
Attorney General.

704-a

APPROVAL OF PLANS BY THE STATE HIGHWAY COMMISSIONER—
NOT TO ACTUALLY SUPERVISE THE WORK-—CONSTRUCTION
OF SECTION 1183, GENERAL CODE.

Under the provisions of section 1183, General Code, as amended, the state
highway commission has authority and is required to approve the design, con-
struction, maintenance and repair of bridges and culverts without being given
supervision over the work.

Corumaus, Ourto, December 11, 1913.

Hox. Forrest G. LoxgG, Prosecuting Attorney, Bellefontaine, Ohio.

DeAr Sir :—I beg to acknowledge the receipt of your letter of September 24th,
in which you call my attention to section 1183 of the General Code of Ohio, as
amended April 18, 1913, (103 O. L., p. 450), and in reference to which you in-
quire :

“Does your construction of this act require that the state highway
commissioner shall approve the design, construction, maintenance and re-
pair of all bridges and culverts: Whether built by the county commis-
sioners, township trustces, or municipalities: Or is his approval limited
to such bridges as are built by state money, or when he is requested to
take charge by the authority building the bridge?

“In other words, must the approval of the state .highway commis-
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sioner be given to the design, construction, maintenance and repair of all
bridges and culverts constructed by public authority, whether the same
is built by state money or not.”

Amended section 1183, in so far as its provisions- are pertinent to your in-
quiry, reads as follows:

“The state highway commissioner shall have general supervision of
the construction, improvement, maintenance and repair of all highways,
bridges and culverts which are constructed, improved, maintained or
repaired with or by the aid of state money. He shall aid county com-
missioners in establishing, creating and preparing suitable systems of
drainage of highways, and advise with them as to the construction, im-
provement, maintenance and repair of highways, and he shall approve
the design, construction, maintenance and repair of bridges and culverts.
He shall cause plans, specifications and estimates to be prepared for the
construction, maintenance or repair of bridges and culverts, when so
requested by the authorities having charge thereof; * * *7”

Section 1191, as amended (103 O. L, p. 452), provides:

“The state highway commissioner shall cause plans, specifications and
estimates to be made for the construction or improvement of all bridges
and culverts upon the section of highway to be improved. A certified
copy of such plans, specifications and estimates shall be transmitted to
the county commissioners as provided for in section 1193 (section 20).
The cost of such construction shall be apportioned equally between the
state and county in which the improvement is made, except as provided
in section 1210-1. The state highway commissioner shall so far as is
possible standardize the plans and specifications for bridge construction,
and furnish such plans and specifications with estimates of cost of con-
struction to the county commissioners or township trustees upon applica-
tion for use upon other than inter-county highways.”

These two provisions of statute are in pari materia and should be construed
together. Section 1191 and the first sentence of section 1183 make it clear that
the state highway commissioner is vested with exclusive control of the construc-
tion, maintenance and repair of bridges and culverts upon state aid roads. These
provisions of themselves furnish sufficient authority for the state highway com-
missioner to assume jurisdiction over the construction, etc., of bridges and cul-
verts on such roads. They are clear and unambiguous, and certainly nothing else
was needed to establish with certainty the will of the legislature with respect to
the powers of the state highway commissioner over bridges and culverts on state
aid roads.

Excluding the first sentence of the portion of section 1183 above quoted, the
remainder would have been useless, if it were intended to apply to state aid roads
only. I can arrive at no other conclusion, therefore, than that it was intended to ap-
ply, and does apply to bridges and culverts on roads constructed by public authori-
ties other than the state highway commissioner. You will observe that the statute
imposes no duty upon local authorities to submit the design of bridges and cul-
verts to the state highway commissioner for his approval; no consequences are
prescribed for their failure to do so, nor is such a submission and approval made
a condition precedent to the making of a contract. The submission to the
state highway commissioner of the design, etc., of any such bridge or culvert
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for his approval, is in my judgment entirely optional with the local authorities
having the same in charge, and cannot be enforced by the state highway com-
missioner or any other authority.

The state highway commissioner is required to approve the design of such
bridges and culverts only when such design is sent to him by the local authori-
ties for that purpose.

When the plans for such bridge or culvert are presented to the state highway
commissioner, his duty is done when he approves or disapproves the design, con-
struction, maintenance or repair thereof, and certifies his action to the proper
officers. This does not mean that the highway commissioner is required, person-
ally or by deputy, to supervise the actual work of construction. He is merely to ap-
prove the method of construction, the character of materials therefor, etc., pro-
vided by the plans and specifications. That this is the correct and reasonable in-
terpretation of his duty in this respect is apparent from a comparison of the
language of the first sentence of section 1183, by which the state highway com-
missioner is given Y

“general supervision of the construction, improvement, maintenance and
repair of all highways, bridges, and culverts which are constructed, im-
proved, maintained or repaired with or by the aid of state money,”

with the latter part which merely requires him to approve the design, construction,
maintenance and repair of bridges and culverts, without giving him supervision
over the work.
Yours very truly,
TimorHY S. HoGAN,
Attorney General.

705.

PAYMENT OF MONEYS INTO STATE TREASUR.Y BY STATE DEPART-
MENTS- STATE UNIVERSITIES NOT AFFECTED BY PROVISIONS
OF SECTION 24, G. C.

Ohio University, Miami University, Ohio State University and the combined
normal and industrial department of Wilberforce University arve not affected by
the provisions of section 24, General Code, which provides that state officers, de-
partments, boards and commissions shall pay to the treasurer of state on or before
Monday of each week all moneys received by them during the preceding week.

Corumsus, OHIO, January 19, 1914.

HonNoraBLE JoEN P. BRENNAN, Treasurer of State, Columbus, Ohio.

Dear Sir:—I have your favor of August 26, 1913, asking my opinion as to
whether the four Ohio universities are required to comply with the provisions
of section 24, General Code, which provides as follows:

“On or before Monday of each week, every state officer, department,
hoard, or commission shall pay to the treasurer of state all moneys,
checks, and drafts received for the state, during the preceding week, from
fees, penalties, fines, costs, sales, rentals, or otherwise, and file with the
auditor of state a detailed verified statement of such receipts.
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The universities affected by the question here made are Ohio University,
Miami University, Ohio State University and the combined normal and industrial
department of Wilberforce University. The section of the General Code above
noted is section 1 of an act passed April 25, 1904, entitled: “An act to provide
a depository for state funds.” The subsequent sections of the original act (97
0. L., 535) created a board of deposit consisting of the treasurer of state, audi-
tor of state and attorney general. The act makes detailed provisions governing
the powers and duties of such board of deposit, and authorizes the selection by
such board of banks and trust companies to act as depositories of state funds.

It is obvious that the only moneys, checks or drafts required to be paid to
the treasurer of state, in the manner and at the times prescribed by this section,
are such as are received by a ‘“state officer, department, board or commission.”
As to the institutions affected by your inquiry, it may be seriously questioned
whether they, or any of them, come within the designation of ‘“state officer, depart-
ment, board or commission” as those terms are used in this section.

However, as I view the proper construction of said section 24 in its entirety,
I do not find that a determination of this particular question is necessary for-a
solution of the inquiry presented by you and the same is not here determined. It
is clear that the only funds required to be paid to the treasurer of state, in the
manner and at the times prescribed by this section are those “received for the
state.” The act of which scction 24 is a part is one pertaining to state funds and
it is such only as are affected by the provisions of the section.

It is not the intent and purpose of the section to require any funds to be
paid into the state treasury except such as, independent of this section, are re-
ceived for the state, and as such, payable to the state treasurer; and this sec-
tion, operating on such funds only, expends its whole force in directing the man-
ner and time in which the same shall be paid in. This conclusion, obvious from
the language of the section itself and which is effective to exclude the funds of
these universities from the operation of the section follows as well, so far as-
the question of the application of this section to these institutions is concerned
from the application of established rules of statutory construction.

At the time of the enactment of section 24, each of these institutions was
- established and, in a large measure, controlled by special statutes. These special
statutes provided that these several institutions should be under the conduct and
supervision of boards of trustees, who were empowered and charged with the
duty of appropriating, expending and using the income of their respective insti-
tutions for the purpose of advancing and promoting the end and purpose of these
institutions in the manner contemplated by the laws establishing and controlling
them. Save as otherwise expressly provided, these special statutory provisions
contemplated that these universities, through their boards of trustees or fiscal offi-
cers should retain all moneys collected as income of these respective institutions, and
apply and expend the same for their use. Treasurers of these several institutions
were provided for and these officers, though in no sense state officers, were, by
the provisions of these acts, required to execute bonds in amounts and securi-
ties to the approval of the respective boards of these institutions. These special
provisions, applying to these several institutions, likewise provided for complete
and accurate reports of all receipts and expenditures to be made by the board of
trustees to the governor. In brief, at the time of the enactment of section 24,
General Code, complete fiscal systems for each of these institutions had been
authorized, provided for and contemplated by special statutory provisions. This
situation makes applicable the well established rule of statutory construction that
a subsequent statute, treating a subject in general terms and not expressly con-
tradicting the provisions of prior acts, shall not be considered as intended to
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affect more particular and positive provisions of such prior acts, unless it be ab-
solutely necessary to do so in order to give its words any meamng
(Fosdick vs. Perrysburg, 14 O. S, 472)

“It is but a particular applicaticn of the general presumption against
an intention to alter the law beyond the immediate scope of the statute,
to say that a general act is to be construed as not repealing a particular
one. * * * Tt is usually presumed to have only general cases in view,
and not particular cases which have been already otherwise provided for
by the special act, or what is the same thing, by a local custom. Having
already given its attention to the particular subject, and provided for it,
the legislature is reasonably presumed not to intend to alter that special
provision by a subsequent general enactment, unless that intention is mani-
fested in explicit language, or there be something which shows that the
intention of the legislature had been turned to that special act, and that
the general one was intended to embrace the special cases within the pre-
vious one; or something in the nature of the general one making it un-
likely that an exception was intended as regards the special act. The
general statute is read as silently excluding from its operation the cases
which have been provided for by the special one. * * * *

“The fact that the general act contains a clause repealing acts incon-
sistent with it does not diminish the force of this rule of construction.”

(Endlich on the Interpretation of Statutes, section 223, 51 Wash., 555).

“Particular and positive provisions of a prior act are not affected by
a subsequent statute treating a subject in general terms and not ex-
pressly contradicting the provisions of the prior act, unless such inten-
tion is clear.”

(Commissioners vs. Board of Public Works, 39 O. S, 628-632.)
Shunk vs. First National Bank, 22 O. 'S, 508-515.
State ex rel. vs, MacGregor, 44 O. S., 628-631.

Inasmuch as full force and effect can be given to the provisions of said sec-
tion 24 by confining its operation to funds which, independent of its provisions,
are received for the state and as such made payable to the state treasurer, it fol-
lows, by application of the rule of construction just noted, that the funds of
these institutions in question are not within the operation of this section, nor
affected by its provisions.

Subsequent legislation indicates that it has not been the view of the legisla-
ture that these institutions were governed by the provisions of section 24, General
Code. For instance, at the time of the enactment of this section it was provided,
by special statutory provision applying to Ohio University, that money received
by the treasurer of this institution on payments made by persons receiving deeds
for university lands on surrender of leases held by them, should be deposited by
the treasurer of the university in the state treasury on or before the first day of
January next after the receipt of such money. (80 O. L, 193, Sec. 5; R. S,
sections 4105-5).

In 1910 these provisions, which were carried into the General Code as sec-
tion 7936, were amended. (101 O. L., 208). The legislature, however, in amend-
ing this section, did not, in anywise change the provisions of the prior law re-
quiring the university treasurer to deposit this money on or before the first day
of January next after the receipt of same, but re-enacted these provisions as they
were. Again the act of April 2, 1906. declaring the policy of the state with refer-
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ence to Ohio University, Miami University and Ohio State University, and pro-
viding for a tax rate for the support of these several institutions, provided as fol-
lows:

“The expenditure of all moneys under the provisions of this act or
for the purposes of carrying out the provisions of this act raised or se-
cured from any seurce whatsoever shall be subject to the inspection of the
state bureau of public accounting, the cost of same to be paid by the uni-
versity or college inspected at the cost as now provided by law.”

(98 O. L, 312, Sec. 9, Sec. 7931, G. C.)

The provisions of this section were enacted after those of section 24, Gen-
eral Code, and they lend color to the view that it was the legislative intention that
these institutions, save, of course, as otherwise specially provided, were to retain
and expend all moneys raised or secured from any source, and as to such ex-
penditure be subject to the inspection of the state bureau of public accounting.

A question quite identical to that here presented was made in the case of
state ex rel. vs. Clauson, (51 Wash., 548). In that case, the statute involved, pro-
vided as follows:

“That it shall be the duty of each state officer or other person (other
than county treasurers) who is authorized by law to collect or receive
moneys belonging to the state, or to any department or institution thereof,
to transmit to the treasurer of state each day, all moneys collected by him
on the preceding day, together with a statement of the source from which
each item of said money was derived, and to transmit to the state audi-
tor a duplicate of said statement.”

The question there arose with respect to the state college of Washington, an
institution which was supported by income derived in part from the general and
state governments; in part from students for rent, and in part from the sale of
its agricultural products. After the passage of the act above noted, the treasurer

Municipal corporations are without authority whatever under the statutes
and state governments, a certain sum of money which was deposited by him with
the state treasurer under the belief that he was required to do so by the pro-
visions of the act. Subsequently, a demand was made by the board of regents on
the state auditor to issue warrants against the funds deposited by the treasurer
-of the board with the state treasurer, to pay for certain improvements and run-
ning expenses of the college. The demand was refused by the auditor on the
ground that the money deposited by the treasurer of the board of regents was,
under the act, properly payable to the treasurer of state. The court, in determin-
ing the question, held that the obvious purpose of the act was to daily place in
the hands of the state treasurer the finances of the state, but held further, that
inasmuch as special statutory provision had been made establishing and con-
trolling the college with reference to its finances, that it was not the intention
of the legislature, by the general language of the act there in question, to include
the funds of the college within its operation. In other words, the court there
held that the college funds were not part of the state finances to which only the
act thereunder consideration was intended to apply.

Upon considerations above noted, I am of the opinion that these institutions
in question, to-wit Ohio University, Miami University, Oho State University and
the combined normal and industrial department of Wilberforce Universty are not
affected by the provisions of section 24, General Code.

Very truly yours,
TimorHY S. HoGAN,
Atiorney General.
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706.

AN ANALYSIS OF THE DECISION OF JUDGE DAY OF THE FEDERAL
DISTRICT COURT OF THE NORTHERN DISTRICT OF OHIO, IN
CONSTRUING SECTION 21-2 OF THE WORKMAN’S COMPENSA-
TION ACT.

I

CoLuMBus, Onio, January 5, 1914,

Hox. WaLLace D. Yarie, Chairman Industrial Commission of Ohio, Columbus,

Ohio.

Dear Sir:—I have your communication of December 17, 1913, in which you
call my attention to the decision of Judge Day of the federal district court of the
northern district of Ohio, in construing section 21-2 of the Workmen's Compen-
sation Act of this state.

You ask for an analysis of Judge Day’s opinion, together with a statement of
my view of sections 23, 26 and 29 of such said act. The act in question is to be
found in 102 O. L., 524, section 21-1 of which provides that:

“All employers who employ five or more workmen or operatives regu-
larly in the same business or in or about the same establishment who shall
not pay into the state insurance fund the premiums provided by this act,
shall be liable to their employes for damages suffered by reason of per-
sonal injuries sustained in the course of employment caused by the wrong-
ful act, neglect or default of the employer, or any of the employer’s offi-
cers, agents or employes, and also to the personal representatives of such
employes where death results from such injuries and in such action the
defendant shall not avail himself or itself of the following common law
defenses.

“The defense of the fellow-servant rule, the defense of the assump-
tion of risk, or the defense of contributory negligence.”

Section 21-2 reads as follows: )

“But where a personal injury is suffered by an employe, or when
death results to an employe from personal injuries while in the employ of
an employer in the course of employment, and such employer has paid
into the state insurance fund the premium provided for in this act, and
in case such injury has arisen from the wilful act of such employer or
any of such employer's officers or agents, or from the failure of such
employer, or any of such employer’s officers or agents, to comply with
any municipal ordinance or lawful order of any duly authorized officer, or
any statute for the protection of the life or safety of employes, then in
such event, nothing in this act contained shall affect the civil liability of
such employer, but such injured employe, or his legal representative in
case death results from the injury, may, at his option, either claim compen-
sation under this act or institute proceedings in the courts for his
damage on account of such injury, and such employer shall not be liable
for any injury to an employe, or to his legal representative in case death
results, except as provided in this act.

“Every employe, or legal representative in case death results, who
makes application for an award from the state liability board of awards,
waives his right to exercise his option to institute proceedings in any
court. Every employe or his legal representative in case death results,

3—A. G,
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who exercises his option to institute proceedings in court as provided in
section 21-2, waives his right to any award; except as provided in section
36 of this act.”

In view of the extreme amount of work imposed upon this department, I have
been unable to answer this inquiry as soon as I should have liked, and because
of the importance of this question, I shall herein express my views of the opinion
of Judge Day, and the proper construction to be placed upon this section of the
act, and shall defer discussing the other provisions referred to in your letter, until
a later date.

In the case before Judge Day, it appears that one John J. McWeeny brought an
action to recover damages against The Standard Boiler and Plate Company upon
two grounds: (1) That the foreman was guilty of a wilful act, producing in-
juries for which recovery was sought, and (2), The failure of the company to
comply with laws engaged for the protection and safety of the employes. It is
only necessary here to discuss the first ground. )

The facts show that the plaintiff was engaged in erecting a sheet iron tank,
and while in the course of his employment was directed by his foreman to go to
the top of a scaffold, which had been built around a tank, and used for pulling a
line, to which was attached a heavy sheet iron plate, suspended from the der-
rick. When complying with this order, which is designated as a wilful act, the
derrick fell, and the plaintiff was injured.

There was no question that the defendant had paid the premiums required by
each act in question, and had complied with its terms regarding the posting of
notices. The court charged the jury that it must be proved that the act of the
foreman was a wilful act, and in defining the meaning of the expression “wilful
act” he said:

“To constitute a wilful act in this case, you must find that the action
of Fisher (the foreman) was such an action as to evince an utter disre-
gard of consequences, so as to inflict the injuries complained of. In other
words, that negligent action was such recklessness reaching in degree to
utter disregard of consequences which might probably follow. If the
action of Fisher in ordering McWeeny to work on this scaffold and in
connection with this derrick was done under such circumstances as to
evince an utter disregard for the safety of McWeeny and the other
employes working there in connection with him, then that action was
a wilful act, but if the action of Fisher was merely the want of ordinary
care on his part, then it would not be a wilful act on his part, and Mec-
Weeny could not recover.

“Now, negligence is the want of ordinary care, and the want of ordi-
nary care which constitutes mere negligence is not the negligence com-
prehended by this act, but it must be a wilful act and a wilful act must
be such an act as utterly disregards the safety of others, or such reck-
lessness as would utterly disregard the probable consequences which
might result in injury to some other person.”

In discussing this phase of the question, the court also says that the action of
the foreman in ordering McWeeny to work upon the structure must have been
either intentional or given under such circumstances as to evince an utter and
reckless disregard for the safety of McWeeny and the other employes about the
derrick, in order that there might be recovery.

The foregoing quotation and statement substantially state the position of the
court in order to enable us to present the analysis for which you ask, and hence
I have not dealt more fully with the charge.



ATTORNEY GENERAL, 67

It is clear, I think, that Judge Day has taken the position that the phase
“wilful act” as used in this act really means wilful injury, and in this, I think that
he is correct.

It might be argued that the word wiliul was purely tautological, as the word
act carries with it the implication of some positive action on the part of the em-
ployer or his servants, proceeding from volition, and that wilful adds nohing to
this; if something positive is done by one, it necessarily follows that it must have
proceeded from the will, and, therefore, was wilful. This is not the sense in
which the word wilful is used in this act. It must be read in connection with the
language preceding it to the effect that in case the injury has resulted from o wil-
ful act, etc., in other words, wilful must be read in connection with the resultant
injury, or to use the definition to be found in Black’s law dictionary:

“Wilful act may be defined as follows: Intending the result which
actually came to pass; designed; intentional; proceeding from the con-
scious motion of the will.”

Furthermore, the section quoted must be read in connection with section 21-1,
which is in pari materia, and consequently must be construed in connection with
the section which renders employers who fail to contribute to the said fund
liable for injury sustained by the wrongful act, neglect or default of the employer.

Now, if the word act as used in the section which we are discussing merely
meant something positive, rather than something negative, it would be unnecessary
to have inserted it in the section dealing with employers who do not contribute,
because they would be liable even though they'did contribute, and hence, other
language should have been employed in section 21-1.

We cannot assume that the legislature intended the word wilful to be
meaningless as used in section 21-2; not only is this true, but section 20-1 adds
additional force to this reasoning. This section provides that the employer paying
the premiums shall not be liable to respond in damages at common law, or by suit,
save as otherwise provided in the act, for injury or death of his employes. This
shows that it was the clear and manifest intent of the legislalors to preciude
resort to courts by employers of those who contribute to the fund, except in ex-
traordinary cases; if they were allowed to go into the court merely because their
injuries were occasioned by an act of the employer or his servants, it would be
to give the law a construction that the legislature never intended. It would be
an absurdity to say that the employe could not recover if he was injured by neg-
lect, and could recover if he was hurt by reason of an act of his master, or a
fellow-servant.

The only distinction between act and neglect is, as we have said before, that
one is positive and the other negative; the one is not necessarily any more seri-
ous or more violative of duty than the other. If Judge Day had taken the theory
we here deny of this act, he would have told the jury that the plaintiff could re-
cover if the employe was injured because of any positive action on the part of
the fellow-servant. He limited this by requiring that the act be intentional, or
done in reckless disregard of the rights of an employe.

The serious question, therefore, is whether the court in the foregoing deci-
sion correctly defined the term wilful, when used in the sense in which we have
here construed it.

In addition to the foregoing definition of wilful act given in Black’s diction-
ary, I wish to call attention to the following definition of the word “wilful:”

“Resulting from the exercise of one's will; voluntary; intentional;
distinguished in law from accidental or involuntary and generally implying
evil intent and malice.”
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“Funk & Wagnall’'s New Standard Dictionary.

“Due to one’s own will; spontaneous; voluntary; deliberate; inten-
tionally.”

Century Dictionary.

This makes clear the fact that in order that an act may be wilful, it must be
intentionally done, and it is antithetical to that which is accidental or involun-
tary. It carries with it the idea of deliberation and intent. As used in the work-
men’s compensation law, it means that the act in question must have been done
with the purpose or intent of causing injury. To state the proposition with refer-
ence to the concrete facts, one may say that to constitute a wilful injury there
must be designed purpose and intent to do wrong and inflict the injury.

Recklessness and heedlessness as well as negligence carry with them the neces-
sary inference of unconsciousness. In those cases the party does not think of the
act or consequences. If he does think of the consequences, his conduct is inten-
tional, while if he does not think of it, he is negligent, or heedless or reckless.

Recklessness cannot devolve into intention to hurt, otherwise, it would follow
that a thought may be absent from the mind yet present. He who is guilty of
rashness thinks of the given consequences, but by reason of an error of judgment
arising from insufficient advertence he concludes that the given consequence will
not follow the act in the given instance. All this is opposed to intention.

It is true that it is often difficult to determine whether one intends or whether
he is merely heedless, or reckless, but the acts to which we must resort as evidence
of the state of his mind are for the consideration of the jury, and it is for them to
decide whether or not from such’evidence, the acts are wilful. It will not do for
the court to say that a heedless disregard of consequences renders an act wilful.
To use the language of Mr. Austin in his lectures on jurisprudence: “It is there-
fore clear to me that intention is always separate from negligence, heedlessness or
rashness by a precise line of demarcation. The state of the party’s mind is
always determined, although it may be difficult, judging from his conduct, to ‘as-
certain the state of his mind.”

It is failure on the part of Judge Day fully to appreciate this that has lead .
him into what we regard as fundamental error in this case, and a study of the
case arising under what is known as the “last clear chance” doctrine will readily
develop the reasons guiding him in his construction of the law. It will be re-
membered that this doctrine is based upon the hypothesis that when one has, by
his contributory negligence, placed himself in a perilous situation, the defense of
contributory negligence cannot be taken advantage of, if the defendant after
having ascertained that situation of peril in time to have averted the injury, in
reckless disregard of the rights of such person, injures him.

It is in these cases that charges such as those used by Judge Day obtain, and
many of the- decisions contain exactly the language used by him, with certain
modifications and limitations that he refrained from stating and which he should
have done, as we shall hereafter show; but we must continually keep in mind
the facts upon which those decisions are based, and the legal principles governing
them.

In cases of that kind not only does wilful injury preclude the defense of con-
tributory negligence but wantonness is also effective to deprive the defendant of
such defense. Hence, it follows that wantonness and wilfulness accomplish ex-
actly the same result, and therefore, the courts were not required to make any
distinction between them. In the present question, however, the word wantonness
is not used and we must confine ourselves strictly to wilfulness.

That these two terms are not interchangeable is clearly apparent from an
examination of the cases and a careful study of the underlying principles of the
law of negligence.
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We have already defined wilful injury so that it is only left for us to determine
what the word “wantonness” comprehends. The courts define it as reckless indif-
ference or disregard of the usual or probable consequences of doing an act.
Purpose and intent to injure are no ingredients of it. Yet, the very explanation
of wilfulness as given by Judge Day carries with it not only the meaning of the
word wilful, but also the meaning of the word wanton. In fact, his language in
expressing the meaning of the former word contains many elements of the defi-
nition given by courts to the word wanton, and is only erroneous in describing
the latter word in that it does not sufficiently set out the necessity of considera-
tion by the actor of the consequences of his act, as we shall hereafter show.

“Railway vs. Bowers, 20, So. 345.

“L. & N. Ry. Co. vs. Calvert, 54, So. 184.

“A wilful act means an act which shows that the person intended to
do what was done; wanton act means an act done in total disregard of
the rights of others.

“Gosa vs. So. Ry, 45, S. E, 810.”

Possibly the clearest and best distinction to be found is that stated in Hazel
vs. Railroad, 173 Fed., 431, in the following language:

“There are two ways in which wilful and wanton injury may be made
to appear; first by an intentional act done with the purpose and design of
doing the wrong or inflicting the injury ensuing. The doing of such an
act the law denominates wilful—that is done knowingly and purposely
with the direct object of injuring another, and, second, by a reckless in-
difference or disregard of the natural consequences of doing an act or
omitting to do an act, which is by some authorities denominated wanton
negligence.”

Judge Hull in Grifin vs. Railway Company, 21 G. C,, 547, on page 551 of his
opinion very clearly defines wilful act thus:

“A wilful act, a wilful tort, is one done intentionally where one in-
jures another -with the wilful intent to do him unlawful injury. It is
somewhat used as a definition of a legal malice, and the use of this ad-
jective ‘wilful’ and the adverb ‘wilfully’ in this petition was intended to
designate this injury on the part of the defendant to the plaintiffs as an
intentional injury:

“Wilful imports a much more positive affirmative mental condition
prompting the act than wanton. Many judges hold, and with much rea-
son, that ‘wilful negligence’ is a contradiction, an anomaly. It has been
generally held that wilful injury is not charged by an allegation that the
act was committed recklessly, wantonly, purposely, wrongfully, or un-
lawfully. * * #* When it is sought to hold a master liable for the
act of the servant, it is sometimes material to inquire whether the act
complained of emanated from the wilful or malicious state of mind of
the servant.

“Telegraph Company vs. Catlett, 171 Fed., 71.”

That there must be evidence tending to show maliciousness of the offender—
that is intention to do injury—is-made clear in:

“Hoberg vs. Collins and Company, 78 Atl,, 166.
“See especially Sharkey vs. Skelton, 76 Atl., 950.
“Note Shearman and Redfield on Negligence, 6th Ed., sections 6, 19.”
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Now, even if it be conceded, which is probably correct, that the jury might,
under certain conditions, infer conscious intent to occasion the injury complained
of from the recklessness and disregard of consequences on the part of the master,
that would be solely a matter for the jurors to decide as a question of fact. In
other words, it is an inference of fact rather than presumption of law, and yet
the court treated it as the latter. The distinction between an inference and a

. presumption is well made in:

“Cogdell vs. Railroad, 44 S. E., 618.

“See also Leighton vs. Morrill, 159 Mass., 271, 278.

“When the intention of a party is to be ascertained from disputed
or ambiguous circumstances, the necessary inferences to be drawn are
for the determination of the jury.

“Continental Lumber Co. vs. Mimshaw & Co., 109 N. W. 760; 118
N. W. 1057.” )

Judge Day in the charge used the words “negligent action” in connection with
that part of the charge to which we object, which is practically saying to the jury
that they can infer wilfulness from negligence. Furthermore, the recklessness
and disregard of consequences might not have been such as to have lead the jury
to believe that the foreman in the case under consideration had any intention of
occasioning injury, and therefore, the instruction was improper; in addition to all
this, the charge is technically incorrect in not carrying the definition of wilfulness
to its logical conclusion, even if wantonness and wilfulness might be treated as
synonymous. Observe also that the words wilful negligence are not used in the
statute, “wilful act” is the expression employed.

In order-that these two subjects may be correctly embodied in the instruc-
tion, it must appear that the injury was intentional, and that the act producing it
was wilful, or of such character that the injury must reasonably have been antici-
pated as a natural and probable consequence of the act. It is not sufficient that
there merely be an utter disregard of consequences, but the resultant injury must
have been reasonably anticipated as the natural and probable result of the act.

The jury should have been told this in no unmistakable terms, and the
charge would have been bad in this particular, even if the word wilful be not given
the restricted meaning, which we contend should be here given it. It would not
have been a correct statement to the jury, even under the “last clear chance” doc-
rine. This is elucidated in:

“C. C. C. & St. L. Ry. Co. vs. Starks, 92 N. E. 54.”

With these considerations in mind, you will readily see that it is our judgment
that the court should have defined a wilful act that would have justified recovery,
in the case before Judge Day, as an intentional act done with the purpose and
design of inflicting the ensuing injury. He should there have stopped instead of
making any reference to reckless disregard of the consequences of the act; and
further, you will also take it as my opinion that the word wilful act as used in said
section must be construed as carrying with it an intention on the part of the
employer, or any of his officers, or agents, to produce the result which actually
came to pass, viz, the injury to the employe, and it must have been designed
and intentional. Such construction seems to me to be in harmony with the scope
and object of the law, which was to prevent the employe from recovery, unless
something more than mere negligence or wantonness existed.

Trusting that the foregoing fully answers your inquiry in this regard, I am,

Yours very truly,
TimorrY S. HocaN,
Attorney General.
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707.

EXPENSE OF A COMMON PLEAS JUDGE—MAXIMUM AMOUNT AL-
LOWABLE—DEFINITION OF YEAR AS USED IN SECTION 2253,
G C

1. The maximum amount payable under the law upon an expense voucher of
a Judge of the Court of Common Pleas whose term began on Jan. 1st, 1913, and
ended on Jan. 1, 1914, is $300.00 and would be $300.00, providing the expense of the
judge equalled that sum.

2. The year mentioned in section 2253, G. C., has reference solely to the year
of the term of office and not to the calendar year, fiscal year, or year beginning
when the law went into effect.

CoLumBus, OHIo, January 15, 1914.

Hox. A. V. DoxaHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—Under date of December 29, 1913, you call our attention to sec-
tion 253, General Code, prior to amendment 103, Ohio Laws, 419, and likewise
the same section as amended in 103, Ohio Laws, at page 419, and you then ask:

“l. What is the maximum amount payable under the law upon an
expense voucher of judge of the court of common pleas whose term be-
gan on Jan. 1lst, 1913, ending Jan. 1st, 1914,

“2. Does the year mentioned in the above section of law refer to the
calendar year, fiscal year, year of the term of office, or year beginning
when law went into effect?”

In answering your two inquiries above set out I shall answer the second of
such inquiries first.

Section 2251, General Code, provides what shall be the annual salary of the
judges of the court of common pleas, and

Section 2252, General Code, provides an additional salary to be paid quarterly
from the treasury of the county upon the warrant of the county auditor.

The salary provided in section 2251, General Code, is to be paid by the state
and under section 2260, General Code, the same is to paid by the state and under
section 2280, General Code, the same is to be paid monthly.

Section 2253, General Code, both prior to amendment in 103, Ohio ILaws, 419,
states that the expenses to be received by the judge in any one year shall be in
addition to the annual salary, and since the annual salary can only refer to the
vear of service of a judge, I am of the opinion that the year mentioned in section
2253, General Code, refers solely to the year of the term of office and not to the
calendar vear, fiscal year, or year beginning when the law went into effect.

Second :—Section 2253, General Code, prior to amendment provided that in
addition to the annual salary each judge of the court of common pleas ‘“shall
receive his actual and necessary expenses not exceeding one hundred and fifty
dollars in any one year.”

Said section 2253, General Code, was amended in amended senate bill No.
36, (103, O. L., 419), passed on April 29, 1913, and filed in the office of the sec-
retary of state May 8, 1913; such bhill was not declared to be an emergency meas-
ure. The sole amendment to said section 2253, General Code, was to increase the
allowance for actual and necessary expenses of judges of the court of common
pleas to not to exceed three hundred dollars in any one year.

It would appear that the expenses which were to be allowed to the judges of
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the court of common pleas was limited up to the time of the going into effect of
amended senate bill No. 36 to not to exceed one hundred and fifty dollars. The
legislature then by the amendment referred to extended the allowance by the
sum of one hundred and fifty doilars. This would make the maximum total
allowance at the end of the official year three hundred dollars, and I feel that it
was the intention of the legislature that such total allowance should be granted
to the judge at the end of the year which he was then serving, and that it is not
necessary for him or you to apportion the expenses between the allowance as it
stood prior to ‘amendment and subsequent thereto. In other words, I do not
believe that the duty is placed upon you to do other than to consider what the
expense of a certain year was at the end of such year. While it is true that had
the statute been repealed instead of amended it might well have been cansidered
that the judges would be entitled up to the sum of one hundred and fifty dollars
for the amount incurred by them up to the time of the repeal, or should such
section have been amended by reducing the amount instead of increasing the
same, that the same conclusion would have been reached to wit: that the judges
should have been entitled to the maximum allowance of one hundred and fifty
dollars, yet I believe it was the intention of the legislature to increase the amount
to three hundred dollars irrespective of the time during the year in which the
expenses were incurred.

I, therefore, hold that the maximum amount payable under the law for a year
beginning January 1, 1913, and ending January 1, 1914, would be three hundred
dollars, and that you would be authorized to allow such maximum if the expenses
equal that sum.

Very truly yours,
TimoraY S. HocaAN,
Attorney General.

708.

STATIONERY—SUPERVISOR OF PUBLIC PRINTING—NOT TO FUR-
NISH STATIONERY TO LIQUOR LICENSE BOARDS—OTHER PRO-
VISION MADE IN THE STATUTES FOR THESE DEPARTMENTS.

The state and county liguor licensing boards are authorized to provide them-
selves with supplies, stationery, etc., by statute, consequently there is no authority
for the state supervisor of public printing to furnish this material to said de-
partinents.

Corumsus, Ouio, September 15, 1913

Hon. Frank HarPERr, Supervisor of Public Printing, Columbus Ohio.
Dear Sir:—I have your letter of September 12, 1913, in which you inquire:

“Requisition has been made on this department by the state liquor
licensing board for the printing of pamphlets of the license law, letter
heads and envelopes for the state board, and letter heads and envelopes
for each of the county boards.

“Will you please give me an opinion as to whether this department
is to furnish the printed-matter for the state and county licensing boards?

“Section 5 of license act, 103, O. L., 218 The state liquor licensing
board shall provide itself with an office at the seat of government. Said.
board shall employ the necessary clerks, examiners, inspectors, stenog-
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raphers and other assistants as it deems necessary, and fix their com-
pensation, subject to the approval of the governor; and shall also pro-
vide itself with the necessary furniture, books, stationery and other things
that may be necessary for the proper conducting of the office; and may
incur such other expenses as it deems ecxpedient, subject to the approval
of the governor.

“The commissioners, the secretary, clerks, examiners, inspectors,
stenographers, and other assistants, that may be employed shall be entitled
to receive their actual and necessary expenses while traveling on the
business of the board. Such expenses shall be itemized and sworn to by
the person who incurred the same, allowed by the commission and paid
as other expenses are paid.

“The board may remove any of its employes for any violation of law
or the rules of the board, or for any neglect of duty or for other good
and sufficient cause.

“Section 13, of license act, 103, O. L., 220. Each county board shall
provide itself with an office at the county seat. Each board may employ
such clerk and employes as it deems necessary for the transaction of
business and fix their compensation, and may provide itself with books,
stationery and other paraphernalia, and may incur such other expenses for
its operation as may be necessary for its business. All expenses, including
compensation of clerks and employes, shall be subject to the approval of
the state board and the county board shall certify to the state board on the
first day of each month, a statement of all expenses of such county board
for the month preceding, and upon approval thereof the state board
shall cause same, together with the compensation of the commissioners
and secretary, to be paid in the same manner as its own expenses are
paid. The members of the county board, its secretary and employes shall
be entitled to receive their actual and necessary expenses while traveling
on the business of the board. Such expenses shall be itemized and sworn
to and paid as other expenses of the board.

“In certifying the statement of expenses herein provided for the
county board shall also certify all receipts of whatsoever kind received dur-
ing the preceding month.

“Section 46 of license act, 103 O. L., 236. All fees and other moneys
received by the state board shall be paid to and accounted for by the
secretary, and by him paid into the state treasury daily, to the credit of
a special fund for the use of said board to be known as the ‘state liquor
license fund.” A detailed verified statement of such receipts shall be filed
with the auditor of state at the time of making such deposit.

“All expenses of the state board, including salaries, and all expenses,
including salaries, certified by the various county boards to the state
board, and approved by the state board, shall be paid by the treasurer of
a state on warrant of the auditor of state. Before the auditor of state
shall issue his warrant a voucher, signed by at least two members of the
state board, with a detailed statement attached thereto, shall be filed with
the auditor of state.

“At any time it is deemed advisable, by the unanimous vote of the
state liquor licensing board and subject to the approval of the governor,
said board may certify to the auditor of state and the treasurer of state
whatever sum said state board may fix as aforesaid, as being necessary
for the use of the board, and upon receipt of such certificate said sum
as in said certificate indicated shall be transferred from said state liquor
license fund to the general fund of the state.
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“The state liquor licensing board shall make a quarterly report to
the governor of all its financial transactions, and at least once a year, or
oftener if ordered by the governor, the books, accounts and financial trans-
actions of said board shall be thoroughly and critically inspected and ex-
amined by the department of the auditor of state, which department is
hereby authorized so to do.”

From a consideration of these sections it is made clear that the state and
county licensing boards are authorized to provide themselves with supplies, sta-
tionery, etc., and this I believe to be in full harmony with section 2 of article XV.
of the constitution as amended in 1912, and therefore, there is no authority to
require you to do the things mentioned in your letter.

Very truly yours, )
Timorry S. Hocanw,
Attorney General.

709.

STATE: CIVIL SERVICE COMMISSION HAS NO AUTHORITY TO PAY
WITNESS FEES—POLICE OFFICER NOT ENTITLED TO WITNESS
FEES—CITY CLERK UNDER CIVIL SERVICE—SECRETARY AND
ASSISTANT TO DIRECTOR OF PUBLIC SERVICE SUBJECT TO
NON-COMPETITIVE EXAMINATION.

1. The municipal civil service commission has no authority to pay fees to
witnesses in the matters heard before the commission arising in the department
of safety.

2. Where under an ordinance of the city of Mansfield the council elects its
clerk, the municipal civil service commission has the right to place the clerk of
council under civil service—the civil service connmission ts not authorized to place

the secretary and assistant of the director of public service in the classified ser-
" wice.

3. A person legally appointed during the interim between the time the civil
service law became effective and January 1, 1914, and holding such position on
January 1, 1914, is considered an incumbent and would be subject to a non-com-
petitive examination.

Corumsus, OHIo, December 27, 1913.

The State Civil Service Commission, Columbus, Ohio.
GENTLEMEN :(—Under date of December 13, 1913, you inquire:

“Members of municipal civil service commissions in the state have
submitted to us the following list of questions on which they request we
obtain the ruling of your department.

“First:—Has the municipal civil service commission any authority
to pay witness fees to witnesses in matters heard before the commis-
sion arising in the department of safety, either under the statute prior
to the going into effect of the present statute, and also under the present
statute?

“If this question is answered in the affirmative, will an employe in
the fire division of the department of safety be entitled to witness fees
upon being called as a witness, and at the same time be entitled to his
pay as fireman?
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“At the trial held before the civil service commission, arising in the
safety department, at the request of the commission, a police officer was
assigned for duty at the trial by the chief of police. It happened to be
the day off for the officer assigned. This officer now presents a bill for
services at said trial.

“Has the commission any authority to pay this bill?

“Second :—Under an ordinance of the city of Mansfield, the council
elects its clerk. Under section 19 or 486-19 has the municipal civil ser-
vice commissidn the right to place the clerk of council with the consent of
the mayor under civil service? Would the same ruling apply to the secre-
tary of the director of service as well as the assistant to the director of
service?

“Third:—Where an employe of a municipality has been appointed
since the civil service law passed April 28, 1913, went into effect, is the
appointee an incumbent under the provisions of paragraph 10, section
486-10, of this act? Or is he a temporary appointee and subject to a
competitive examination under the provisions of paragraph 14, section
486-14 7"

The payment of witness fees is statutory and this is especially true where
such fees are to be paid from public funds.

The civil service law as applied to cities, before the recent repeal and amend-
ment, will be considered first.

Section 4505, General Code, provides in part:

“The commission, in all hearings or appeals before it, shall have the
same powers to administer oaths and to secure the attendance of witnesses
and the production of books and papers as are conferred in this chapter
upon the mayor.”

This provision refers to the manner of securing attendance of witnesses and
the power to administer oaths. It does not provide for payment of witness fees,
or refer to any other provision for that purpose. This provision refers to sections
4489, et seq., General Code, which authorize the mayor to investigate the en-
forcement of the civil service.

Section 4489, General Code, provided in part:

“In the course of such investigation, the mayor or such appointee
may administer oaths and secure by subpoena both the attendance and tes-.
timony of witnesses and the production of books and papers relevant to
such investigation. Such subpoena shall be served by any officer author-
ized to serve civil process.

Section 4492, General Code, provided the procedure when a witness refused
to obey a subpoena.

Section 4493, General Code, provided for payment of fees to such witnesses
as follows:

“The fees for witnesses for such attendance and travel shall be the
same fees as witnesses receive before the court of common pleas, which
fees and the fees of the officer serving such witnesses shall be paid from the
appropriation for the expenses of such department.
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This section specifically applies to attendance at the mayor’s investigation. It
does not cover hearings before the civil service commission.

The provision of section 4505, General Code, above quoted, is not broad
enough to include the payment of fees to witnesses. -

I find no provision under the former civil service law which authorized the
civil service commission to pay fees to witnesses for attendance at hearings be-
fore it.

Therefore, under the former law the municipal civil service commission had
no authority to pay witness fees in hearings before it.

As to the new civil service law:

Section 7 of the civil service act, section 486-7, General Code, provides 311 part:

“The commission shall,

“Fourth:—Have power to subpoena and require the attendance in this
state of witnesses and the production thereby of books and papers perti-
nent to the investigations and inquiries hereby authorized, and to examine
them and such public records as it shall require in relation to any mat-
ter which it has authority to investigate. Fees shall be allowed to wit-
nesses, and on their certificate, duly audited, shall be paid by the state
treasurer, for attendance and traveling, as provided in section 3012 of
the General Code for witnesses in courts of record.”

“The commission” herein referred to is the state civil service commission
as is plainly shown by section 6, which provides in part:

The commission shall maintain suitable offices in the city of Columbus.

This provision can only apply to the state civil service commission and “the
commission” referred to in section 7 is the same commission as referred to in
section 6.

Section 19 of the civil service act, section 486-19, General Code, provides in
part:

“Said municipal commission shall have and exercise all other powers
and perform all other duties with respect to the civil service of such city
and city school district, as herein prescribed and conferred upon the state
civil service commission with respect to the civil service of the state; and
all authority granted to the state commission with respect to the service
under its jurisdiction shall be held to grant the same guthority to the
municipal commission with respect to the service under its jurisdiction.
The expenses and salaries of any such municipal commission shall be
determined by the council of such city and a sufficient sum of money shall
be appropriated each year to carry out the provisions of this act in any
such city.

This provision refers to the power and authority of the municipal civil ser-
vice commission. It does not refer to the payment of fees to witnesses.

I find no provision in the act of 103 Ohio Laws, 698, et seq., the civil service
law, which authorizes a municipal civil service commission to pay fees to wit-
nesses for attendance at hearings before it. Such commission cannot therefore
pay such fees.

You ask as to the payment of a police officer in attendance at a hearing be-
fore a municipal civil service commission.

The police officer was directed to attend by the chief of police, but at the
request of the civil service commission. The duties performed were evidntly in
the line of his official duties. It is to be presumed that his salary would cover
these services.
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It appears that the police officer served on his day off. The civil service
commission had nothing to do with this. I find no authority granted to the
municipal service commission to appoint or to have appointed an officer or con-
stable for attendance at hearings before it.

The civil service commission would not therefore have any authority to pay
the officer who served at such hearing.

Section 4486, General Code, provided:

“The commission shall make such other rules and regulations as are
not inconsistent with this chapter for the promotion and the betterment
of the service. The council shall provide for the salaries, if any, of the
commission, for such clerical force, examiners, necessary expenses and
accommodations as may be necessary for the wrok of the commission.”

This section will not include a police officer attending the hearings before
the commission. -

Your second inquiry calls for a construction of a part of section 19 of the
civil service act, section 486-19, General Code.

Said part reads:

“The placing of additional officers in the classified list in any such
city in addition to those specified in section 8 hereof, when approved by
the chief executive authority of such city, shall not be deemed incon-
sistent with the provisions of this act.”

Section 8 referred to, places certain described positions in the unclassified ser-
vice and all others, “for which it is practicable to determine the merit and fitness
of applicants by competitive examinations,” are placed in the classified service.

The foregoing portion of section 19 applies to “officers.” Employes and
positions are not mentioned. Throughout the civil service act a distinction is
maintained between officers and employes.

Where a provision is to include both employes and officers both of these
terms, or some similar terms are used which will include both officers and em-
ploves. Or the language used is broad enough to include both.

For example in section 1 of the civil service act it is provided:

“The term ‘civil service’ includes all officers and positions of
trust * * ¥

Again in the same section:

“6. The term ‘employe’ or ‘subordinate’ signifies any person holding
a position subject to appointment, removal, promotion, or reduction by an
appointing officer.”

In section 8, branch (a):

“The unclassified service shall comprise the following positions
* % A

Also in branch (b):

“The classified service shall comprise all persons in the employ of
the state, the counties, cities and city school district thereof, * * *
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“l. The competitive class shall include all positions and employ-
ments * * *7

In section 9:

“¥ * * the commission shall put into effect rules for the classifi-

cation of offices, positions and employments in the classified ser-
vice, ¥ * *”

The part of section 19 under consideration provides that
“The placing of additional officers in the classified list”

shall not be inconsistent with the provisions of the civil service act.

The word “officers” does not include employes. The fact that in other parts
of the act the legislature has used words which clearly include officers and em-
ployes and in this section has used only the word “officers” is significant. It
clearly shows that this provision does not apply to employes.

You specifically ask in reference to the clerk of council and the secretary and
assistant of the director of public service.

The clerk of council has been heretofore held to be in the classified service.
The secretary and assistant of the director of public service are employes, and
they do not, therefore come within the provisions of section 19, under considera-
tion. .
The civil service commission is not authorized by section 19 of the civil
service act to place the secretary and assistant of the director of public service
in the classified service.

Your third inquiry is as to whether appointments made after the act of 103
Ohio Laws, 698, became effective and prior to January 1, 1914, are to be considered
as incumbents:

Section 2 of the civil service act provides:

“Method of appointment. On and after January 1, 1914, appoint-
ments to and promotions in the civil service of this state and the coun-
ties, cities and city school districts thereof shall be made only according to
merit and fitness to be ascertained as far as practicable by examination
which, as far as practicable, shall be competitive; and on and after Janu-
ary 1, 1914, no person shall -be appointed, removed, transferred, laid off,
suspended, reinstated, promoted or reduced as an officer or employe in
the civil service under the government of this state, the counties, cities
and city school districts thereof, in any manner or by any means other
than those prescribed in this act.”

Section 10 of said act, section 486-10, General Code, provides in part:

“The incumbents of all offices and places in the competitive classi-
fied service, except those holding their positions under existing civil ser-
vice laws, shall, whenever the commission shall require, and within
twelve months after the rules adopted by the commission go into effect,
be subject to non-competitive examinations as a condition of continuing
in the service. Reasonable notice of all such non-competitive examina-
tions shall conform in character to those of the competitive service.”
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By virtue of section 2 appointments are to be made in the civil service in ac-
cordance with the provisions of said act on and after January 1, 1914,

The word “incumbents” in section 10 refers to persons legally appointed and
holding the office or position on January 1, 1914.

The new law does not cover the manner of appointment until January 1,
1914, .
Section 14 of the civil service act applies to “temporary and exceptional ap-
pointments.” By virtue of the provisions of section 2, supra, this applies to ap-
pointments made on and after January 1, 1914, and not to those made prior
thereto. . )

Therefore, a person legally appointed, during the interim between the time the
act of 103 Ohio Laws, 698, became effective after January 1, 1914, and holding the
position on January 1, 1914, would be considered an incumbent under section 10
of said act and would not be a temporary appointee under the provisions of sec-
tion 14, thereof.

Respectfully,
Timoray S. Hocan,
Attorney General.

710.

POWER OF MILITARY AUTHORITIES TO PURCHASE CASKETS—
CONTRACT—STATE TO PAY FOR SUCH CASKETS AS WERE
USED.

Where an underiaker ordered a carload of caskets for the city of Dayton
during the flood in that city and a captain of the national guard stationed in the
city is said to have agreed to take these caskets on the credit of the state, the
state should pay a reasonable price for such caskets as were actually used by it,
and the military authorities should not attempt to pay for such caskets as were
not used.

Corumsus, OHIio, December 17, 1913.

Hon. George H. Woob, Adjutant General of Ohio, Columbus, Ohio.

DEeArR Sir:—Under favor of December 5th, you submitted the following for
my consideration:

“l. I am submitting papers in the case of the Richmond Casket
Company against the state of Ohio, and would request your legal opinion
as to the liability of the state in the premises. This claim was before the
military board in Dayton and they could not reach an adjustment with
the Richmond Casket Company.

“2. A brief statement of the case is given below and the further
facts can be had by reference to the correspondence and affidavits:

“On the evening of March 26th, or 27th, Frank Riessinger, an under-
taker, living on West Third street, Dayton, Ohio, in a section of the town
which was out of the water, wired the Richmond Casket Company for
a car load of caskets for immediate shipment to him. The Richmond
Casket Company in their letter stated that Riessinger was not a desirable
risk for a car load of caskets and that they consulted with the commer-
cial club in Richmond as to what they should do and the secretary of the
commercial club advised them that in all probability there was great need
for caskets. )
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“According to the statement of the Richmond Casket Company they
started to work about midnight and made and shipped a car load of cask-
ets to their own order, not caring to ship an open order to Riessinger:
That on the afternoon of Friday, March 28, the president of the com-
pany came over to Dayton and in company with Mr. Riessinger. endeav-
ored to locate me, the military commander of the Dayton military district
and get authority from me to take these caskets in on the account of the
state of Ohio; that they failed to locate me, which is- perfectly probable,
as I was a very busy man on that Friday; that on Saturday morning,
March 29th, Frank Riessinger got in touch with Captain J. E. Gimper-
ling, quartermaster, Ohio national guard, and here the story begins to
vary and the alleged liability of the state of ‘Ohio is said to begin.

“3. As a preliminary statement, I will say that the Pennsylvania
freight office, in the city of Dayton, had been under eleven feet of water
and on Saturday was not opened for business. The railroad bridge
connecting the west and east sides of the town was down and there was
practically no communication between the county west of the Miami river
and the east side. The Pennsylvania tracks from Richmond to Dayton
were in fair condition and the car was on a siding in west Dayton. For
what happened that morning I refer you to the affidavits of the repre-
sentative of the Richmond Casket Company, a Mr. Hirchcock, of Rich-
mond, who claims to have been in Dayton, and Captain Gimperling him-
self. Gimperling, you will notice claims to have had no knowledge of
the facts as stated above and that he had no intention of assuming this
responsibility for the state of Ohio, but the company claim that he was
acting for the state of Ohio and that his telephone or telegram, direct-
ing delivery to Frank Riessinger was an assumption by the state of Ohio
of the bill for the entire car load of caskets.

“4, This department has been ready and willing at all times during this
controversy to pay for the caskets used but has refused to assume the
liability for the car and has only been willing to pay for the caskets
used on a basis of quantum meruit. As the legal representative of the
Richmond Casket Company is pressing for settlement, I am submitting
all papers to you for your opinion. At any time I will be very glad to
call at your office and give you any further information or go over the
papers with you.”

I have carefully examined all of the correspondence submitted by you in
connection with your communication, and I am unable to find anything therein
which discloses the slightest evidence tending to show that there was anything
in the nature of an order by Captain Gimperling, or any other representative of
the national guard, for the entire car load of these caskets.

In his affidavit Captain Gimperling states that it was represented to him that
an order from the military was necessary in order to releasc the car load of
caskets, and there is ample evidence to sustain a ready appreciation of the fact that
conditions at the time were such, particularly as regarded the railroads, that it
was necessary that property remain untouched by any parties without permission
from the military authorities. The military authorities were in control at the time
and such was the state of affairs that it was impossible for any other authority
to determine rights to property. The car load of caskets was sent to Dayton,
Ohio, solely by virtue of the order of Mr. Frank Riessinger, and Captain Gimper-
ling, nor any other authority of the military organization, was in anywise re-
sponsible for the constructing of these caskets, or the sending of same to Day-
ton. The same were constructed and sent solely upon the request and authori-



ATTORNEY GENERAL. 81

zation of Mr. Riessinger. It is true the car load was billed to order of the
Casket Company and might be held, in law, not to have been delivered to Mr.
Riessinger. One thing is perfectly clear, however, and that is that up to this
time, the military authorities could, under no consideration, be charged with
any liability in respect to this consignment.

The evidence as to further steps made, as you state in your letter, is some-
what obscure. A representative of the Casket Company, Mr. T. C. Harrington
by name, states in his affidavit that one whom he supposed to be the quartermaster
general of Ohio was informed over the telephone by Mr. Ward of the casket com-
pany, that a shipment of caskets had been made by the Richmond Casket Com-
pany to its order, and that invoice and bill of lading had been fastened in a small
box and nailed to the door of the car containing the caskets. Captain Gimperling
denies that he had such telephone communication or that he was so informed,
and states that he merely sent a telegram authorizing the casket company to re-
lease the caskets in behalf of Mr. Riessinger.

In their letter of May 13 to Captain Gimperling, the casket company expressly
admitted that the car load of caskets was released by them for delivery to Mr.
Riessinger, but added that the goods were being delivered to Mr. Riessinger as
the property of the state of Ohio.

To my mind the evidence submitted is by no means sufficient to burden the
state with a moral obligation of paying for the caskets used, and which they have
offered to pay for. There has been no evidence submitted, of any order on the
part of the military authorities for the caskets. All evidence submitted shows
that the negotiations were clearly in behalf of Mr. Riessinger.

I would not be willing to say, however, that the facts submitted would pre-
clude the possibility of there having existed an order on the part of the military
authorities for such amount of caskets as they wished to use, since the telgram
sent by Mr. Gimperling is the only communication admitted or in any way defi-
nitely pointed to between the military authorities and the casket company, which
might be looked upon as an order or an offer to purchase.

In brief, up to the time of the alleged interference of Captain Gimperling,
there was absolutely no incident which could in any way connect the military
authorities with any contract liability, and when Captain Gimperling did interfere,
if it may be proven that he interfered to the extent of procuring caskets in behalf
of the state, he certainly did so, only to the extent of confiscating such of the
caskets as the state might desire to use. The caskets, up to this time, belonged
either to the Richmond Casket Company or to Mr. Riessinger, and the state
ordered or confiscated (if it is to be fairly charged with any responsibility at all)
only such number of these caskets as they desired for use, and there would be
no logical or reasonable grounds of any character, for charging the state with
liability for a consignment of a whole car load of caskets, solely in accordance
with and by authorization of the order of Mr. Riessinger.

I, therefore, conclude that it would clearly be an unwarranted assumption of
authority for the military authorities to attempt to pay for the balance of these
caskets, and furthermore recommend that payment by the state, for the caskets
actually used, is a thoroughly fair and reasonable settlement for you to make.

Very truly yours,
TimorHY S. Hocan,
- Attorney General.
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711,

CITY COUNCIL—PASSAGE OF SALARY ORDINANCE-—-VOTE NECES-
SARY FOR PASSAGE OF SUCH ORDINANCE—PRESIDENT OF
COUNCIL.

Where in a city the council consists of three members elected at large, four
nicimbers elected from wards and the president- of council, an ordinance fixving sal-
aries is read on three different days as provided by law, and on motion to adopt
the vote stood three for and three against, one member being absent, and there-
upon the president voted in favor of the ordinance and declared the same carried,
such ordinance was not legally enacted.

CoLumsus, Onio, January 17, 1914.

Hown. ELMmErR E. Booen, City Solicitor, Barberton, Ohio.
Deak Sir:—I have your letter of December 18th, as follows:

“The facts:—B is a city. The council thereof consists of three mem-
bers elected at large, four members elected from wards, and the presi- -
dent of council. An ordinance fixing salaries was ‘fully and distinctly
read on three different days,’ as provided by law. On motion to adopt,
the vote stood three for and three against, one member being absent.
The president of council thereupon voted for the adoption of the ordi-
nance and declared same carried. Thus the vote stood four for and
three against the ordinance.

“The question:—Is not this ordinance legally passed?”

Section 4206 of the General Code provides how the council shall be com-
posed.
Section 4272, relating to the president of council provides:

“The president of council shall be elected for a term of two years,
commencing on the first day of January next, after his election, and shall
serve until his successor is elected and qualified. He shall be an elector
of the corporation, and shall preside at all regular and special meetings
of the council, but shall have no vote therein except in case of a tie.”

Section 4224, General Code, provides in part as follows:

“® * * Np ordinance shall be passed by council without the con-
currence of a majority of all members elected thereto.”
i
The council of the city referred to in the above request consists of seven
members, and the ordinance in question was passed by the concurrence of three
of these members, and the president of council who voted because of a tie vote cast
by the six regularly elected members who were present at the meeting. The ques-
tion is now asked—was the ordinance legally passed?

In volume 28 Cyc., p. 337, I find the following:

“It has been held that where the mayor is only entitled to vote in
case of a tie, and a majority of all the ‘members-elect’ of the council is
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required to pass a measure, the mayor cannot vote when the members
are equally divided so as to give such majority, and is not to be counted
in determining whether the measure has been passed.”

In support of this proposition the case of State vs. Gray, 23 Neb., 365, is cited,
and in the 1913 supplement of Cyc., the case of Morrian vs. Railroad is cited on
the same proposition.

In both of these cases the presiding officer of council is held not to be a
member of council within the provision laid down by the statute that “no ordi-
nance shall be passed without the concurrence of a majority of the members
elected thereto.”

It is said in Dillon on “municipal corporations,” volume 2, page 836, note to
section 513, that:

“The language of the decisions which -declares that a mayor who is
only a presiding officer with a casting vote in case of a tie is not a mem-
ber of the council, must not be taken in its absolute and literal sense. He
is a member for the purpose of presiding with a vote in the contingency
specified. It is anomalous that he should take any part in the proceedings
of the council and not be regarded as a member. Carrollton vs. Clark,

21 TIl, App. 74. When the statute confers upon the mayor the right to

preside and to give a casting vote in case of a tie, he is so far a member of

the council that the aldermen or councilmen cannot deprive him of these

rights. State vs. Yates, 19 Mont. 239; Mc Court vs. Beam, 42 Oreg., 41.”
]
If the president of council is not a member of council to the extent that he
may not vote on an ordinance when there is a tie, then, of course, the ordinance
referred to in your question was not legally passed since three is not a majority of
seven. If the president of council is a member of council to the extent and for
the purpose of voting on an ordinance in case of a tie, then at such time when
such vote is being taken the council of the city referred to in your question con-
sists of eight members instead of seven, and four votes is not a majority of
eight, so that it matters not which line of decisions we follow, the result in the
case before us is the same, and I am of the opinion that the ordinance referred

to in your letter was not legally passed.
Very truly yours,
TimorHY S. Hocax,
Attorney General.
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712.

SPEAK EASIES—LIQUOR TRAFFIC—ORDINANCE—~PROSECUTIOI\'S;
MUST BE MADE UNDER THE STATE LAW.

A municipal corporation has no authority to pass an ordinance prohibiting
speak easies, as this is a matter that has been taken care of by statute.

CorLumsus, OHio, December 23, 1913.

Hon. W. E. \VARﬁEN, Village Solicitor, Leetonia, Ohio.

DeArR Sir:—In your communication of September 29th you submit the fol-
lowing question for an opinion thereon:

“Has any municipal corporation the authority to pass an ordinance
prohibiting speak easies, or must these prosecutions be under the statute,
exclusively ?”

Section 3661 ;:)f the General Code provides as follows:

“To regulate ale, beer, porter houses and shops, and the sale of in-
toxicating liquors as a beverage. But nothing in this chapter shall be
construed to amend, repeal or in any way affect the provisions of law
relating to the sale of intoxicating liquors on Sunday or local option as
to sale of liquors in municipalities.”

This statute at one time conferred power to regulate, restrain and prohibit
places where intoxicating liquors were sold at retail, and in that form, as decided
in Burckholter vs. McConnelisville, 20 O. S., 308, a municipal corporation was
authorized to enact an ordinance prohibiting places where intoxicating liquors
were sold at retail; but the statute has been amended, and there is no delegation
of power to restrict such places in the present statute.

In the case of Berning vs. Norwood, 1 O. L. B.,, 25 (affirmed without report,
Norwood vs. Berning, 72, O. S., 593) Judge Hollister held that in “regulating”
the liquor traffic as it was authorized to do, under section 5 of the Municipal
Code, and also under the provisions of the Beal law, (section 5 of the Municipal
Code being carried into the General Code as said section 3661) council was not
empowered to “prohibit” the traffic, which can only be done by a vote of the
people.

1t is, therefore, my opinion that the prosecutions spoken of must be brought
under the statute.

Very truly yours,
. TimorHY S. HogAN,
Attorney General.
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713.

POWERS UNDER CHARTER—CHARTER MUST BE FULLY COMPLIED
WITH — COMMERCIAL BANK—TRUST COMPANY —INCORPO-
RATORS.

Where incorporators take out a charter, including the power to transact sev-
eral different things within the scope of the law, they are bound by all the pro-
visions of the charter. Consequently, where a banking institution possesses the
powers of a trust company, safe deposit company, commercial bank and savings
bank, but claims that it does not act as a commercial bank, but as a combination
of the others, such institution if it has the powers of a commercial bank under
the terms of its charter, it is a commerical bank and cannot rid itself of that
condition by confining its operations to other powers granted in the charter.

CorLuMmsus, OxIio, December 13, 1913.

Hon. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.
Dear Sir:—1I have your letter in which you inquire:

“A certain institution under the supervision of this department pos-
sesses the power of a trust company, safe deposit company, commercial
bank and savings bank. Although this institution has a very large line
of checking accounts, payable on demand, it claims to not be exercising
the power of a commercial bank and sets forth the following claim.

“We wish to call your attention to the fact that we do not operate
as a commercial bank, and we do not loan on personal security nor do we
discount, buy, sell or assign promissory notes or other evidences of debt.
We have always considered our company as a combination of savings,
trust and safe deposit company, and as such we are entitled to set up as
a reserve 3% of our demand deposits in bonds enumerated in section
9764.

“Upon reference to the various reports rendered by this bank I find
that the above statement as to the bank’s loans and investments is cor-
rect, and therefore would resquest your opinion as to whether or not they
may enjoy the privilege of carrying certain bonds as a part of their
reserve on account of demand deposits.”

You state that the institution in question possesses the powers of a trust
company, safe deposit company, commercial bank and savings bank, but that it
claims that it does not act as a commercial bank, but as a combination of the others,
which claim you find to be sustained by the reports rendered your department.
The question for determination is whether the charter of bank controls in ascer-
taining its character, or whether the same is to be determined from the character
of business carried on by the bank and the manner in which the same is con-
ducted.

It has been said:

“The privilege granted to the Metropolitan Transit Company was de-
fined and limited by the act (laws of 1872) and it was bound to exercise
the privilege, if at all, according to the terms in which it was conferred.
It could not take part and reject the rest.

“Matter of Metropolitan Transit Co., 111 N. Y., 601, cited in 1 Cook
on corporations, p. 10.
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“Conditional or partial acceptance. It follows from this that a char-
ter must be accepted unconditionally and entirely as it is offered. It
cannot be accepted on conditions not expressed in nor implied by the law,
nor can it be accepted in part only, for if this were permitted, a corpo-
ration might reject the obligations imposed and accept the benefits con-
ferred.

“l Clark & Marshall on private corporations, 121.

“There can be no conditional or partial acceptance of a charter. The
grant, when accepted, is upon the footing of a contract, which, being an
entire thing must be accepted or rejected altogether. 4 Syl

“Baldwin vs. Hills boro, etc., R. R.,, 10 Western L. M., 337.”

While this is only a common pleas decision, it is in full harmony with all
others to be found on the subject; conforms to the reasonable interpretation of
the condition presented and the institution in question is to be governed by the
terms of its charter, the acceptance of which must have been as an entirety and
cannot be changed or modified by any subsequent action of the bank, its stock-
holders or directors.

I am therefore of the opinion that incorporators, who take out a charter,
including the power to transact several different things within the scope of the
law, are bound by all the provisions of the charter and the same may not be
confined to a portion of the powers granted by a neglect, failure or refusal to
exercise all the powers included in the grant.

If the institution in question has the powers of a commercial bank under the
terms of its charter, it is a commercial bank and cannot rid itself of that condi-
tion by confining its operations to other powers granted in the charter.

Yours very truly,
TimorHY S. Hocanw,
Attorney General.

714,

BANKS AND BANKING—SALE OF SHARES OF STOCK TO PAY BAL-
ANCE DUE ON SAME—-POWER OF DIRECTORS OF BANK TO
MAKE SUCH SALE—PROCEDURE TO BE FOLLOWED.

Where a stockholder has subscribed for ten shares of stock, but has only
paid in the sixty per cent, and his whereabouts are unknown, this stock can be
sold and the balance due on the stock be paid. _In making the sale the directors
should be very careful to comply strictly with the law.

CorumBus, Ouio, January 15, 1914.

Hon. Emery LATTANNER, Superinetndent of Baunks, Columbus, Ohio.
DeAr Sir:—I have your letter of January 7, 1914, in which you inquire:

“We have a stockholder who has subscribed for ten shares, but has
only paid in the sixty per cent, and we are unable to locate him to collect
the balance for $200.00. Can this stock be sold, and can we compel him
to pay if he should refuse?”

This question, as I understand, is one that has been submitted to you and is
not as clear as it might be when it is noticed that a payment of 60 per cent on ten
shares leaves a balance of $400, and not $200.
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Section 9717, G. C, reads:

“When a stockholder or his assigns fails to pay an installment on his
stock, as required by the preceding section to be paid, or for thirty days
thereafter, the directors for such company may sell his stock at public
sale for not less than the amount due thereon, including costs incurred,
to the person who will pay the highest price therefor, having first given
the delinquent stockholder twenty days’ notice of such sale personally or
if no personal notification can be given, then by mail at his last known
address as appears from the corporate record, and having advertised the
sale for a like period in a paper of general circulation within the county
in which the corporation is located. If no bidder can be found who will
pay for such stock the amount due thereon, with costs incurred, such
stock shall be sold as the directors order, within six months for not less
than the amount then due thereon with all costs of sale.”

This section to my mind answers your question to the effect that the directors
of a bank may, under the circumstances stated, sell stock to satisfy an unpaid bal-
ance of the subscription price thereof. In the doing of this the directors should
be careful to comply with the provisions of this section, for the reason that
where there are two remedies given for righting the same wrong, the election
to follow one precludes the enforcement of the other at a later date.

Wilson vs. Wilson, 30 0. S, 365; 48 O. S., 357.

The reason for this is, that the bank has the option to collect at law upon the
contract of subscription or under section 9717, by sale of the stock, and that it
may follow either but not both remedies.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.

715.

STATE ARMORY BOARD—INSTALLATION OF HEATING SYSTEM—
PAYMENT FOR SAME—POWERS OF ARMORY BOARD.

The state armory board may, under section 5255, G. C., legally install a new
heating system in the Pomeroy armory cven though the cost thereof exceeds
$600.00. Payment should be made from the state armory fund and not from any
fund appropriated for the maintenance of the Ohio national guard.

CorLumBus, Ouro, January 14, 1914,

Hox. Byrox L. BarGer, Secretary Ohio State Armory Board, Cutumbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of November 24th,
which is as follows:

“I herewith have the honor to transmit minutes of the armory board
relative to installing new heating system at Pomeroy armory. This arm-
ory is owned by the state and the present heating system is inadequate. It
will require probably $1,800.00 to put in a new system and this amount
is far in excess of the usual maintenance allowance for state armories.
But section 5255 of the General Code requires the board to provide for
the maintenance of armories and it has found that this armory requires
a new heating plant.
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“Heretofore the board has not spent over an average of six hundred
dollars a year on any state armory because that is the maximum allow-
ance for organizations occupying leased armories. But a case like the
Pomeroy armory one is likely to arise whenever the usefulness of the
building is impaired by .its condition and section 5255 does not impose any
restriction in requiring the board to provide for the maintenance of ar-
mories.” .

The resolution to which you refer reads:

“Pomeroy armory.—Whereas the report of the inspection of Archi-
tect Best and the reports of the local board of control show that the pres-
ent heating system in the Pomeroy armory is inadequate, it is unani-
mously,

“Resolved :—That Architect Best secure bids for the installation of a
complete and adequate steam heating system at the Pomeroy armory and
that the secretary request the attorney general for an opinion as to the
board’s authority to incur the necessary expense.”

Section 5255, General Code, provides:

“The board shall provide armories for the purpose of drill and for
the safe keeping of arms, clothing, equipments, and other military prop-
erty issued to the several organizations of organized militia, and may pur-
chase or build suitable buildings for armory purposes when, in its judg-
ment, it is for the best interests of the state so to do. The board shall
provide for the management, care and maintenance of armories and may
adopt and prescribe such rules and regulations for the management, gov-
ernment and guidance of the organizations occupying them as may be
necessary and desirable.”

Section 5261, General Code, provides in part:

“# % * nor shall a building be leased or rented for the use of a
company or single organization in excess-of six hundred dollars per year
for each organization provided for.”

From a consideration of section 5255, it is clear that the state armory board
is charged with the duty of maintenance of armories. The word “maintenance”
is defined by lexicographers as “maintaining, supporting, upholding, keeping up.”

Section 5261 limits the amount that may be expended for the rent of an
armory to $600.00 per annum. There is no limitation in the statutes upon the
amount that the board may expend for maintenance. The limitation for this
purpose mentioned in your letter, derives its force from a regulation of the
armory board and not from any statute of the state.

Inasmuch as it is necessary to have an adequate heating system in order
to properly maintain an armory and carry on the work for which it was intended,
I am of the opinion that your board may, under section 5255, legally install a new
heating system in the Pomeroy armory, even though the cost thereof exceeds
$600.00. Payment therefor should be made from the state armory fund and not
from any fund appropriated for the maintenance of the Ohio national guard.

Yours very truly,
TmMmoTHY S. HOGAN,
Attorney General.
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716.

OFFICES INCOMPATIBLE — TRUSTEE OF THE KENT NORMAL
SCHOOL AXND MEMBER OF STATE BOARD OF ADMINISTRATION.

One man may not lawfully hold the position of trustee of the Kent normal
school and member of the state board of adwminisiration at the same time. These
offices are incompatible.

CoLumsus, O=HIo, January 22, 1914,

Hox. James M. Cox, Gowvernor of Ohio, Columbus, Ohio.

My DeaAr Goverxor Cox:—In answer to your verbal request that I advise you
by opinion as to whether or not under the laws of Ohio the same person may hold
the position of trustee of the Kent Normal School and member of the state board
of administration, I do not deem it necessary to dwell at length upon the ques-
tion. Agreeably to section 4 of the act of May 19, 1910, found in Vol. 101, Ohio
Laws, page 320, it is provided:

“Each board of trustees (of the normal schools) shall organize imme-
diately after its appointment by the election from its members of a presi-
dent, a secretary and a treasurer * * ¥7”

It is further provided in the same act that:

“The board of trustees * * * shall select and appoint * * *
instructors * * * and provide a suitable course of study * * *
fix rates of tuition * * *”

and do numerous other things not necessary here to enumerate, but which
would require considerable time from the members acting as a board.
It is provided in section 1836, General Code of Ohio, among other things in
referring to the state board of administration, that:
“% % * Tach member, officer and employe shall devote his entire
time and attention to the duties of his position, and failure so to do shall
be ground for removal”

You can, therefore, readily see that so far as the act in relation to the normal
schools is concerned no disqualification presents itself, but section 1836 of the
General Code, in reference to the board of administration, presents the disqualifi-
cations of a member who would give any of his time or attention to the duties of
another office.

My conclusion is, therefore, that one man may not lawfully hold the two
positions at the same time.

Very truly yours, i
Timoray S. HocAN,
Attorney General.
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717.

APPOINTMENT OF CEMETERY TRUSTEES—LENGTH OF TIME SUCH
TRUSTEES SHOULD SERVE—DUTIES OF THE MAYOR MAKING
THESE APPOINTMENTS. :

Where o board of cemetery trustees conlinues io act under an appointment
made prior to the adoption of the General Code, a member so acting has a right
to act until their successors are appointed and certified. Since the time has ex-
pired for a three year appointment to be made the wmayor should appoint three
trustees for six, four and two years respectively, from Jan. 1, 1914, when the
municipal officers are qualified and placed in their offices. After the date of Jan.
1, 1914, the mayor shall appoint one trustee for a period of six years.

CoLumeus, OmIo, January 13, 1914.

Hown. N. H. McCurure, Village Solicitor, Medina, Ohio.
Dear Sir:—In your letter of March 6, 1913, you say:

“Some doubt exists as to the legality of our cemetery board as at
present organized, appointments having been made of one member an-
nually for a term of three years, until January of this year, when the
change in the law having come to the attention of the council and mayor,
no appointment was made and the board as previously constituted con-
tinues to act under the appointments made in conformity to the law as it
existed prior to the adoption of the Code.

“The question arises as to when the appointment should be made,
under the statute, for the respective terms of six, four and two years,
whether after the first municipal election succeeding the adoption of the
Code, or should an entire new board have been then appointed for the
term of three years, and then after the expiration of that time, and at
the first municipal election on succeeding such expiration, when the
Mayor took office, shoyld the appointment be then made for the respect-
ive terms of six, four and two years.”

The solution of this question involves a construction of the statute on the
appointment of such cemetery trustees both before and after the adoption of the
General Code.

Section 1536-479a (section 2518) Bates revised statutes, provided for the
appointment, by the mayor of a village, of three cemetery trustees for three years.
The act further provided that the term of office of the board first appointed,
after the passage of the act, shall extend until the first municipal election has
been held thereafter and the officers chosen at said election duly qualified and
placed in office; and thereafter the ‘mayor shall appoint a board for three, two and
one years, respectively. The statute still further provided:

“And thereafter, each year after the annual municipal election has
been held and the newly elected officers have been duly qualified and placed
in office the mayor shall at the first meeting night of the council within
his village, appoint one member on the board of cemetery trustees whose
term of office shall be for three years, or until his successor in office
shall have been regularly appointed and qualified.”
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In case of vacancy, the mayor had power to fill the same by appointment for
the unexpected term.

This section became a law May 3, 1904, and continued without change until
the adoption of the General Code, February 15, 1910. In the General Code, the
section above referred to, 1536-479a, was repealed, and the present section, 4175,
General Code, was enacted.

Section 4175, General Code, effective February 15, 1910, provided for the
appointment of cemetery trustees, consisting of three members for a term of
three years; and that the term of office of the board first appointed, shall extend
until the first municipal election thereafter and the officers chosen at such elec-
tion are duly qualified and placed in office. This section further says that there-
after the mayor shall appoint a board of three trustees as follows:

“One for a term of six years, one for a term of four years and one
for a term of two years.”
o

Biennially thereafter, after the newly elected officers have been placed in
office, the appointments are to be one trustee for six years, or until his suc-
cessor has been appointed and qualified. The last above statute is now the law,
and has been since the repeal of the old statute, February 15, 1910. When the
present law was enacted, it changed the terms of office of all such cemetery trus-
tees, and required the appointment of three members for three years, in Feb-
ruary, 1910, the term of said members to extend until the first smunicipal election
thereafter, and the officers chosen thereat duly placed in office, which would be
in January, 1914,

This required the mayor, in February, 1910, to appoint three trustees whose
terms would expire January, 1914, but he did not appoint at that time, and has
not appointed since, leaving the trustees to act and continue under their old ap-
pointments; and are still holding by virtue of.the law which allows them to
serve until their successors are regularly appointed and qualified.

The present trustees have been in lawful exercise of the office of cémetery
trustees because they were originally lawfully appointed, and no one having been
appointed in their stead, they had a legal right to same “until their successors
in office were regularly appointed and qualified.” The time has expired for a
three year appointment to be madc; and all that remains for the mayor to do,
is to appoint three trustees for six, four and two years, respectively, from Jan.
1, 1914, when the municipal officers of your village were duly qualified and placed
in office.

Each two years after the last above date, January 1, 1914, the mayor shall
appoint one trustee for six years.

Yours very truly,
Timoray S. Hocan,
Attorney General.
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718.

COUNTY DEPOSITARIES—AUTHORITY OF THE COUNTY COMMIS-
SIONERS TO DESIGNATE COUNTY DEPOSITARIES—BIDS FOR
COUNTY FUNDS—ADDITIONAL ADVERTISEMENT — COUNTY
TREASURER HAS AUTHORITY WITH REFERENCE TO DEPOSI-
TARIES FOR COUNTY FUNDS.

1. Where certain banks are designated as depositaries under the provisions
of section 2715-2745, G. C., by the county commissioners for the purpose of de-
positing county funds, and the awarding of the active funds to be deposited were
under bid, the county commissioners have authority to and should immediately re-
advertise for bids on that portion of the funds not bid for in the first instance,
and should continue to advertise these funds until they have all been awarded.

2. The county treasurer may use his own judgment in placing these funds
so long as he chooses a bank that has been designafed by the county commis-
sioners as a depositary of the county funds. It is a matter entirely within his
discretion and omne about which the county commissioners have no authority to
- speak.

Corumeus, OHIo, December 10, 1913.

Hon. CuarLEs M. Mivroy, Prosecuting Attorney, Toledo, Ohio.
DEear Sir:—I have your letter of December 13, 1913, as follows:

“On the 14th day of October, 1913, pursuant to the provisions of sec-
tions 2715-2745 of the General Code, the board of county commissioners
of Lucas county, Ohio, designated certain banks and trust companies as
depositaries for the money 6f Lucas cdounty, Ohio, all as is more fully set
forth in letter of said board of county commissioners to the county teas-
urer of said county, under date of November 26, 1913, a copy of which
is herewith enclosed.

“The probable aggregate amount of funds of the county so to be
deposited, as determined by resolution of said board of county commis-
sioners, was in the sum of $2,600,000, of which amount the sum of
$615,000 was to be considered as inactive and the balance as active de-
posits. The inactive funds were several times overbid, but the active funds
were underbid by $800,000. Instead of rejecting all bids and readvertising,
awards were made to the highest bidders to the full extent of inactive
funds, to-wit, $615,000, and to all bidders for total active funds bid for,
to wit, $1,185,000, thus leaving $800,000 active funds unprovided for.

“On November 3, 1913, awards were made covering active funds
theretofore unprovided for, all as is more fully set forth in said board of
county commissioners’ letter of November 26, 1913. All proceedings rela-
tive to first letting being a matter of public record, bidders for said $300,-
000 of active funds at the second letting were in a position to knowingly
offer, as some of them did, a higher rate of interest than obtained at
said first letting.

“From notice to bidders under which both awards were made, copies
of which are herewith enclosed, it will be observed that the only differ-
ence is that in the first notice bids were asked for inactive and active
deposits, and in the second notice for active deposits only.

“The county treasurer, pursuant to instructions contained in said
board of county commissioners’ letter of November 26, 1913, is now
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placing active funds in depositaries which have bid the highest rate of
interest therefor, regardless of the date when awards were made. To
this action on the part of our county treasurer certain active deposi-
taries designated under said award of October 14, 1913, are protesting
on the ground that such action is infair under the circumstances under
which the awards were made. Qur county treasurer has asked a ruling
from this office as to what course should be pursued by him under the
circumstances named.

“It appears that it was the understanding of the members of the
board of county commissioners that deposits would be made in the order
in which awards were made, in order that bidders at the letting had
October 14, 1913, might be fully protected. I must confess that under
the circumstances the action complained of on the part of our county
treasurer would seem to be somewhat unfair to depositaries designated
under said award of October 14, 1913, in that bidders at letting had
November 3, 1913, were in full possession of all the facts relative to the
first letting, knew the exact rates of interest offered thereat, and hence
were in a position to offer a slight increase in rate of interest, and thereby
secure to themselves an advantage in the matter of obtaining deposits of
active funds, if deposits were to be made in accordance with the rate of
interest offered. )

“The situation presented is somewhat unfortunate and one concern-
ing which we should be pleased to have your immediate advice. Kindly
give us your opinion at your earliest possible convenience as to whether
or not preference should be given to active depositaries designated under
said award of October 14, 1913, or those designated under award of No-
vember 3, 1913, regardless of rates of interest offered.”

Sections 2715, 2716 and 2721 of the General Code read as follows:

Section 2715: “The commissioners in each county shall designate in
the manner hereinafter provided a bank or banks or trust companies,
situated in the county and duly incorporated under the laws of this state,
or organized under the laws of the United States, as inactive depositaries,
and one or more of such banks or trust companies located in the county
seat as active depositaries of the money of the county. In a county where
such bank or trust company does not exist or fails to bid as provided
herein, or to comply with the conditions of this chapter relating to county
depositaries, the commissioners shall designate a private bank or banks,
located in the county as such inactive depositaries, and if in such county
no such private bank exists or fails to bid as provided herein, or to com-
ply with the conditions of this chapter relating to county depositaries,
then the commissioners shall designate any other bank or banks incorpo-
rated under the laws of this state, organized under the laws of the United
States, as such inactive depositaries. I1f there be no such bank or trust
company incorporated under the laws of the state, or organized under
the laws of the United States, located at the county seat, then the com-
missioners shall designate a private bank, if there be one located therein,
as such active depositary. No bank or trust company shall receive a larger
deposit than one million dollars.”

Section 2716: ‘“When the commissioners of a county provide such
depositary or depositaries, they shall publish for two consecutive weeks
in two newspapers of opposite politics and of general circulation in the

93
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county a notice which shall invite sealed proposals from all banks or
trust companies within the provisions of the next two preceding sections,
which proposals shall stipulate the rate of interest, not less than two per
cent per annum on the average daily balance on inactive deposits, and not
less than one per cent per annum on average daily balance on active de-
posits, that will be paid for the use of the money of the county, as herein
provided. Each proposal shall contain the names of the sureties or securi-
ties, or both, that will be offered to the county in case the proposal is
accepted.”

_ Section 2721: “If no proposals are received offering the rate of
interest hereinafter prescribed, the commissioners shall at once again
advertise in the same manner until acceptable proposals are received.
Each subsequent advertisement shall also state whether any proposal was
received under the preceding advertisement, and, if any, the bank or banks
or trust companies and the rate of interest offered.”

The awards made on November 3, 1913, in this case were made in conformity
with the above sections, and no question of any irregularity is raised. The active
funds, however, were underbid by $800,000, and the commissioners immediately
readvertised for bids on the $800,000 active funds not bid for in the previous
bidding. That it was legal and proper for the commissioners to do this, I feel
satisfied. It is their duty under section 2715 to designate the active and inactive
depositaries, and section 2721 provides that if no proposals are received offering
the prescribed rate of interest, the commissioners shall again advertise for bids
in the same manner. In view of this it is certainly reasonable to conclude that
in case only part of the funds are bid for in gesponse to the first advertisement,
the commissioners have authority to and should immediately readvertise for bids
on that portion of the funds not bid for in the first instance. The duty is im-
posed upon them by statute to procure bids for active and inactive funds through
the medium of advertising, and if the first advertisement does not secure suffi-
cient bids to cover the entire amount of money to be deposited, then additional
advertisements must be printed until all of the active and inactive funds have
been awarded.

This is what was done in the case before us, and no complaint can arise with
reference to the commissioners’ action.

The next question is: What is the treasurer’s duty in placing these active
funds? Must he be controlled by the date of the letting, or the amount of
interest offered?

Section 2736, General Code, as amended in 103, O. L., p. 562, defining the duty
of the treasurer, reads:

“Upon the receipt by the county treasurer of a written notice from
the commissioners that a depositary, or depositaries, having been select-
ed in pursuance of law, and naming the bank or banks or trust companies
so selected, such treasurer shall deposit in such bank or banks or
trust companies as directed by the commissioners, and designated
as inactive depositaries to the credit of the county all money in his
possession, except such amount as is necessary to meet current
demands, which shall be deposited by such treasurer in the active
depositary or depositaries. Thereafter, before noon of each busi-
ness day, he shall deposit therein the balance, if any, remaining in his
hands after having paid out of the receipts of the preceding business day,
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in cash, warrants presented to him for payment during such day, except
as herein before provided. Such money shall be payable only on the
check of the treasurer.”

No mention is made in this section, or in any other, of any rule to be fol-
lowed by the treasurer in placing the funds. The county commissioners have
authority to designate the active ‘and inactive depositaries, and the county treas-
urer must deposit the money in the banks designated by the commissioners, but
in placing these funds he may prefer one or the other of such depositaries as he
sees fit. It is a matter entirely within his descretion, and one concerning which
the county commissioners have no authority to speak.

See State vs. Whipple, 60 Neb., p. 650, holding:

“When a county board has acted upon propositions of different banks
applying to be made depositaries of county funds, and approved or re-
jected the bonds for that purpose, its powers and authority in the prem-
ises ceases, and it is without power or authority to control the action of
the county treasurer, and direct in which of the depositaries, or in what
amount, the depositing of county funds shall be had; and when an at-
tempt is made to designate one bank as a preferred depositary, such action
is a nullity and without force or effect.”

Having concluded, then that the action of the commissioners in readvertising
for bids on the $800,000 of active funds was legal, and that the order in which
the treasurer shall place the funds in the different depositaries designated by the
commissioners is discretionary with himself, I must refrain from indulging in
any further discussion of the matter. The treasurer is familiar with his duty to
the taxpayers of the county and with all the facts in this case, and will undoubted-
ly act in such manner as will best serve the interests of all concerned.

Very truly yours,
TimoTHY S. HOGAN,
Attorney General.

719.

CHARITABLE INSTITUTIONS—CHARGE FOR SERVICES RENDERED—
EMPLOYMENT AGENCY—FORMER OPINION REVERSED.

Under sections 886 and 893, G. C., a charitable organization operating in a
small way an employment agency, 1s not required to have a license even though
they do make a charge for services rendered.

Corumsus, OHIo, January 26, 1914.

To the Industrial Commission, Columbus, Ohio. -
GENTLEMEN :(—I am in receipt of a communication from Honorable Philip
Roettinger, of Cincinnati, Ohio, wherein he says:

“We are counsel for a charitable organization in this city which has
heretofore been engaged in operating, in a small way, an employment
agency, charging the employer, but not the employe, for the services men-
tioned.

“Now the commissioner of labor has notified them that they must
have a license, and in looking at section 836 and section 893, it seems to
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me that a charitable organization is not required to have a license, even
though they do make a charge for the servces rendered. I take the lib-
erty to ask you for your construction of the two sections noted, and
shall, as usual, thank you both in advance and afterwards, for any in-
formation given.”

This department gave an opinion to Hon. Fred Lange, on March 15th, 1912,
wherein we held that charitable organizations maintaining an employment depart-
ment and charging a fee either by way of registration fee or by way of a com-
mission upon the salary of the party assisted is a private employment agenecy
within the meaning of the statute and is obligated to secure a license.

This department, upon receipt of Mr. Roettinger’s letter, took the matter up
fort more definite and further consideration than when the subject was before
us formerly. Upon reconsideration all of counsel and myself concurred in the
proposition that we were in error in the former opinion.

Section 893 is as follows:

“Except an employment agency of a charitable organization, a per-
son, firm or corporation furnishing or agreeing to furnish employment or
help, or displaying a sign or bulletin, or offering to furnish employment
or help through the medium of a circular, card or pamphlet, shall be
deemed a private employment agency, and subject to the laws governing
such agencies.”

From the plain language of this section a charitable organization which runs
an employment agency as an adjunct to or part of the purpose for which it is
organized does not become subject to the provisions of the law in regard to pri-
vate employment agencies.

Sometimes it is most easy to fall into error in things that are really the
plainest and such seems to have been my experience in reference to this ques-
tion. I concur in the views expressed by Mr. Roettinger that under section 886
and section 893, a charitable organization is not required to have a license even
though they do make a charge for services rendered. The conclusion in my form-
er opinion is hereby reversed, and I request that you advise the proper head of the
department.

Very truly yours,
TimoraYy S. Hocan,
Attorney General.
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720.

ABSTRACT OF TITLE.
Abstract of title from Helen W, IV ooster to state of Ohio.

Corumsus, OHio, January 26, 1914,

97

Hox. J. D. McDoxeL, Member Board of Trustees, Bowling Greei Normal School,

simple.

Fostoria, Ohio.

Dear Sir:—I beg to acknowledge receipt of abstract of title and deed from
Helen W. Wooster to the state of Ohio, for the following described real estate,
which your board desires to acquire for use in conncction with the Dowling Green
Normal School, to wit:

“That part of out lot number ninety-seven (97) in the city of Bowling
Green, Wood county, Ohio bounded and described as follows, viz.:

“Beginning one hundred and twenty (120) feet east of the intersection
of the west line of said out lot No. 97 with the north curb stone of the
Wooster street improvement (which point is the intersection of the east
line of that part of said lot heretofore deeded by Helen \W. Wooster to
Benjamin L. Loomis, with the north curb of the \Wooster street improve-
ment) ; thence north along the east line of that part of said out lot No.
97 owned by said Benjamin L. Loomis, a distance of about two hundred and
seventeen and one-half (217V4) feet to the point where said east line inter-
sects the south line of that part of said out lot No. 97 heretofore deeded by
Helen W. Wooster to the city of Bowling Green, Wood county, Ohio,
and now owned by the state of Ohio; thence east along the south line of
that part of said out lot No. 97 now owned by the state of Ohio to a point
where said line interscects the west line of that part of said out lot No. 97,
heretofore deeded hy Helen W. Wooster to John W. Zeller; thence south
on the west line of that part of said out lot No. 97, owned by said John
W. Zeller to the north curh stone of the Wooster street improvement;
thence west on said north curb stone of the Wooster street improvement
to the place of beginning.”

I have carefully examined the abstract, and am of the opinion that the present
owner has a good and indefeasible estate in and to the above premises, in fee

closed by the abstract.
The deed is in legal form, is signed, acknowledged and witnessed in accord-
ance with statute, and is sufficient to convey to the state of Ohio a fee simple
title. ’

1, therefore, advise that you accept the same.
Yours very truly,
Timoruy S. Hocax,
Attorney Gencral.

There are no liens or encumbrances of any kind against the same dis-
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720-A.

JUVENILE CODE—EMPLOYMENT OF MINORS—SCHOOLING CERTI-
FICATES—TELEPHONE OPERATOR.

In the employment of minors where a boy over fifteen years old, or a girl
over sixteen years old attends school, then after school has some employment, the
child should not be interfered with in performing such work after school hours,
nor should the employer under such circumstances be prosecuted. Under these
circumnstances such children need no schooling certificates before performing their
work.

CorLumsrs, Omio, October 19, 1913.

Hon. WaLLace D. YarLe, Chairman the Industrial Commission of Ohio, Colum-
.bus, Ohio.

Dear Sik:—I beg to acknowledge communication addressed to you by Mr.
Kearns and by you referred to me, in which he asks:

“l. Whether under section 12993, minors are permitted to be em-
ployed in telephone or telegraph offices; and

2. Whether girls between 16 and 18 years of age, who are regularly
atténding high school, may be employed as telephone operators after
school hours, with or without schooling certificates.

Section 12993 reads thus:

“No male child under fifteen years nor female child under
sixteen years of age shall be employed, permittted or suffered to
- work in, about or in connection with any (1) mill, (2) factory,
(3) workshop, (4) mercantile or mechanical establishments, (5)
tenement-house, manufactory or workshop, (6) store, (7) office, (8)
office building, (9) restaurant, (10) boarding-house, (11) bakery, (12)
barber shop, (13) hotel, (14) apartment house, (15) bootblack stand or
establishment, (16) public stable,  (17) garage, (18) laundry, (19) place of
amusement, (20) club, (21) or as driver, (22) or in any brick or lumber
yard, (23) or in the construction or repair of buildings, (24) or in the
distribution, transmission or sale of merchandise, (25) nor any boy under
fifteen or female under twenty-one years in the transmission of mes-
sages.

“It shall be unlawful for any person, firm or corporation to employ,
permit or suffer to work any child under fifteen years of age in any
business whatever during any of the hours when the public schools of
the district in which the child resides are in session.”

It must be remembered that this section appears in a revision of the laws
relating to the employment of minors and female persons, and consequently resort
may be had to the prior state of the law in construing the statute just quoted.

Section 12993, as originally enacted, read in part as follows:

“Whoever, having charge of management of a factory, workshop,
business office, telephone or telegraph office * * * employe or per-
mits a child under the age of fourteen years to work in or in connection
with such establishment, or in the distribution or transmission of mer-
chandise or messages, shall be fined not less than twenty-five dollars nor
more than fifty dollars.”
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A comparison of these two sections will show that the adjective “business”
and the phrase “telephone or telegraph” are omitted as modifications of the word
office in the act last pased. From this, one may reasonably infer that the legis-
lature contemplated that the word “office” standing by itself, would include all
words of offices, and, having in mind the previous state of the law, it no doubt
intended this word to cover a telephone or telegraph office. \Vhile “office” in
its strict and technical sense might not perhaps include a telephone exchange, yet
the law makers evidently had in mind that would, or they would not in the
original statute have used the expression “telephone office” as the words “business
office” would have included what is done in the business department of telephone
exchanges as distinguished from the work done in the exchange proper, and
hence the expression “telephone office” would be surplusage, unless it was to in-
clude the work done in the exchange, which had not been comprehended within
the term “business office.”” Furthermore, Webster defines an office as “a place
where a particular kind of business or service for others is transacted.” Can it be
said that a telephone exchange is not a place where a particular kind of service
is rendered for others or transacted? I think not.

1 am aware that resort cannot be had to a prior law in construing a revision
of it, when there has been a manifest intent on the part of the legislature to
change the statute by altering its language, but I do not think that this rule here
obtains, as 1 do not believe that the legislature intended to make any change in
the meaning of the word “office,” but, realizing that the word ‘office” might
appropriately apply to a telephone exchange, as it had been made to apply by a
former legislature, it felt that the word “office” standing by itself, was a broader
term and would without the insertion of any adjective, cover all kinds of offices
including business and telegraph offices and telephone exchanges, the word “office”
having been treated by the former legislature as an appropriate description of a
telephone exchange. «

A proper rule of statutory construction to adopt in this case is, that where
words, which do not materially affect the sense, have been omitted from revising
statutes on the theory that the same general idea will be expressed in briefer phases,
no design of altering the law, in this regzard, can be rightly based upon such
modifications of the language. There must be a clear intent on the part of the
legislature to change the construction of a statute, when revising it, or the court
would not be warranted in holding that such change has been made. See Black
on interpretation of laws, section 137; Conger vs. Barker, 11, O. S, L

In Posey vs. Pressley, 60 Ala,, 243, it is said:

“The manifest purpose to express in general words the substance of
former statutes, must be borne in mind; and from the omission of special
words found in former statutes, embraced by the general words, an inten-
tion to change the former statute will not be implied.”

With these principles in mind, I am of the opinion that no male child under
15 years or female child under 16 years of age shall be employed or permitted to
work in, about or in connection with a telephone exchange or telegraph office,
and that it is unlawful for any child under 15 to be employed in any business dur-
ing school hours.

Very cogent reasons may also be advanced for holding that a telephone ex-
change is a mechanical establishment.

Second.

Section 12994, 103, O. L, 907, reads thus:
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“No boy under sixteen years of age and no girl under eighteen years
of age shall be employed or permitted to work on or in connection with
the establishments mentioned in section 12993 of the General Code, or in
the distribution or transmission of merchandise or messages unless such
employer first procures from the proper authority the age and schooling
certificate provided by law.”

This statute clearly and explicitly states that no boy under 16 years of age
and no girl under 18 years of age shall be employed to work in connection with
the establishments mentioned in section 12993, without a schooling certificate, and,
as I have just held that a telephone exchange is an establishment mentioned in
section 12993, it necessarily follows that ordinarily no boy under 16 or girl under
18 may be employed therein without an age and schooling certificate provided
by law. It must not be forgotten, however, that it is not the purpose of this
statute to prevent a child from working, but it is the aim and purpose of the law
to require the child to attend school until he or she possesses the statutory educa-
ional requirements. As your question states that the children are in the high
school, they must necessarily have the educational requirements, and besides they
only desire to work after school hours. Taking these facts into consideration,
it would seem to me that the object of the law should be borne in mind and if
its object has been accomplished, you should adopt a liberal rule in applying
its strict letter. In other words, in case of a male child, if the applicant is over
15 years of age and when a female child, if the applicant is over 16 years of age,
and attends school, then he or she should not be interfered with in his or her
work after school hours, nor should the employer under such circumstances be
prosecuted.

It might be urged that under this rule a child might work longer hours than
proper because what he does in school might he regarded as work. The objection
to this theory is that the legislature, in the statutes we are just discussing, has not
made any effort to remedy this evil, as the child would be eligible for a schooling
certificate, and, after obtaining it, he could then go to work after school hours, so
that this objection would obtain, if compliance with the strict letter of the statute
were demanded. It would be an absurdity to say that after a child had complied
with the law in regard to attending school, he must have a school certificate to
work after those hours.

In conclusion, I want to add that I am fully aware, in answering the first
question, of the rule that a penal statute must be strictly construed and must not
be extended to persons not within its descriptive term; but I have treated this situ-
ation as one of those wherein we should rely upon the modification of that rule
which is to the effect that penal provisions are to be fairly construed according
to the express legislative intent and mere nicety is not to be resorted to, to exon-
erate those within the terms of the law, or to defeat the purpose of the statute.

While you have not asked the question, I beg to call your attention to section
12996 regulating the hours of employment of minors. Those referred to in your
communication cannot legally be employed for a longer period, or before or after
the hours therein specified.

Yours very truly,
Timoray S. Hocanw,
Attorney General.
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COMPULSORY ATTENDANCE AT SCHOOL—POWERS OF TRUANT OF-
FICER — AGES BETWEEN WHICH CHILDREN MUST ATTEND
SCHOOL.

1t is the duly of all truant officers to use legal procedure if that is necessary
to force and compel school attendance on the part of all boys and girls who come
within the provisions of sections 7770 and 7771, G. C., as amended in 103, O. L.,
903, regardless of the grade of school that they should attend or would attend if
they properly attended school.

CoLumBus, OHi1o, January 6, 1914,

Hon. MarsHALL G. FEnTON, City Solicitor, Chillicothe, Olio.

Dear Sir:—Under date of November 24, 1913, you submitted to this depart-
ment the following request for an opinion:

“Does not the law of this state make it the duty of the truant officer
to compel, through processes of law if necessary, the attendance at school
on the part of all boys under 15 years of age and girls under 16 years of
age who have passed through the eighth grade of the public schools unless
said boys or girls excused by the superintendent of schools on account of
physical or mental disability or unless in the opinion of the superintendent
that the child is being instructed at home by person qualified? In other
words, does or does not the truancy law apply to students who are eli-
gible to go to high school as well as it applies to students who are helow
the high school ?”

Section 7762 of the General Code, requires that children shall receive instruc-
tion in the branches of reading, spelling, writing, English grammar, geography and
arithmetic, as follows:

“All parents, guardians and other persons who have care of children,
shall instruct them, or cause them to he instructed in reading, spelling,
writing, English grammar, geography and arithmetic.”

Section 7763 of the General Code, as amended, 103, O. L., at page 898, requires
that every parent, guardian or other person having charge of any child between
the ages of 8 and 15 years, if a male, and between the ages of 8 and 16 years, if a
female, must send such children to a public, private or parochial school during
the full time that such schools are in session, unless excused from such attendance,
as follows:

“Every parent, guardian or other person having charge of any child
between the ages of eight and fifteen years of age if a male, and sixteen
vears of age, if a female, must send such child to a public, private or
parochial school, for the full time that the school attended is in session,
which shall in no case be for less than twenty-eight weeks. Such attend-
ance must begin within the first week of the school term, unless the child
is excused therefrom by the superintendent of the public schools, in city
or other districts having such superintendent, or by the clerk of the board
of education in village, special and township districts not having a superin-
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tendent or by the principal of the private or parochial school, upon sat-
isfactory showing, either that the bodily or mental condition of the child
does not permit of its attendance at school, or that the child is being
instructed at home by a person qualified, in the opinion of such superin-
tendent or clerk, as the case may be, to teach the branches named in the
next preceding section.”

Section 7764, General Code, as amended in 103 O. L., at page 899, provides toi
an appeal to the juvenile court in case such superintendent, principal, or clerk re-
fuses to excuse a child from school attendance, as follows:

“In case such superintendent, principal or clerk refuses to excuse a
child from attendance at school, an appeal may be taken from such deci-
sion to the judge of the juvenile court of the county, upon the giving of
a bond within ten days thereafter, to the approval of such judge, to pay
the costs of the appeal. His decision in the matter shall be final. All
children between the ages of fifteen and sixteen years, not engaged in
some regular employment, shall attend school for the full term the schools
of the district in which they reside are in session during the school year,
unless excused for the reasons above named.”

. Section 7767 of the General Code, as amended in 103 O. L., at page 902, con-
tains the following provision:

“All minors over the age of fifteen and under the age of sixteen
years, who have not passed a satisfactory sixth grade test in the studies
enumerated in section seventy-seven hundred and sixty-two, shall attend
school as provided in section seventy-seven hundred and sixty-three, and
all the provisions thereof shall apply to such minors.”

By said provision it is apparent that unless boys are excused by the superin-
tendent of the public schools in city or other districts having such superintendent
or by the clerk of the board of education in village, special or township districts
not having a superintendent, or by the principal of a private or parochial school,
upon satisfactory showing, either that the bodily or mental condition of such boys
does not permit of their attendance at school, or, that they are being instructed at
home by a person qualified in the opinion of such superintendent or clerk, as the
case may be, to teach the branches mentioned in section 7762, supra, then such
boys must attend school until they are 16 years of age, as said provision of said
section 7767, supra, specifically provides that all minors over the age of 15 and
under the age of 16 years, who have not passed a satisfactory 6th grade test in
the, studies enumerated in section 7762, shall attend school as provided in section
7763, supra, and all the provisions thereof shall apply to such minors.

By virtue of said specific provision, it seems to follow that the age limitation
fixed by said section 7763, supra, is extended from 15 to 16 years as regards boys,
unless they have passed a satisfactory 6th grade test or have been excused from
attending school, in accordance with the provision contained in the latter part of
section 7763 of the General Code, supra. Furthermore, it is also apparent that
the said provision of said section 7767 of the General Code, supra, in no wise affects
the age limitation of girls, for the reason that under the specific provision con-
tained in section 7763 of the General Code, supra, girls are required to attend
school between the ages of 8 and 16, unless they are excused from such attend-
ance by the said provision contained in the latter part of said section 7763, supra.
Said section 7767 of the General Code, as amended in 103 O. L., at page 902, fur-
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ther provides that the board of education of any school district may establish part
time day schools for the instruction of youth who are over the age of 15 years,
and who are engaged in regular employment, and closes with the specific provi-
sion that if such youth are not employed, and are between the ages of 15 and 16
vears of age, then they are required to attend school the full time that the schools
are in session, as follows:

“In case the board of education of any school district establishes part
time day schools for the instruction of youth over fifteen years of age who
are engaged in regular employment, such board of education is authorized
to require all youth who have not satisfactorily completed the eighth
grade of the elementary schools, to continue their schooling until they are
sixteen years of age; provided, however, that such youth if they have
been granted age and schooling certificates and are regularly employed,
shall be required to attend school not to exceed eight hours a week, be-
tween the hours of 8 a. m. and 5 p. m. during the school term. All youth
between fifteen and sixteen years of age, who are not employed, shall be
required to attend school the full time.”

Section 7768 of the General Code, as amended in 103 O. L, at page 902, pro-
vides that every child between the ages of 8 and 15 years, if a male, and every
male child between the ages of 15 and 16 years not engaged in some regular em-
ployment, and every child between the ages of 8 and 16 years, if a female, who is
an habitual truant from school, or who absents itself habitually from school, etc,
shall be deemed a delinquent child and subject to the jurisdiction of the juvenile
court, as follows:

“Every child between the ages of eight and fifieen years, if a male, or
between the ages of eight and sixteen years, if a female, and every male
child between the ages of fifteen and sixteen years not engaged in some
regular employment, who is an habitual truant from school, or who ab-
sents itself habitually from school, or who, while in attendance at any
public, private or parochial school, is incorrigible, vicious or immoral in
conduct, or who habitually wanders about the streets and public places
during school hours having no business or lawful occupation, or violates
any of the provisions of this act, shall be deemed a delinquent child, and
shall be subject to the provisions of law relating to delinquent children.”

From the foregoing, it is apparent that the age limitation of 15 years for boys,
as provided in section 7763 of the General Code, supra, is raised from 15 to 16
years not only by the first paragraph of section 7767 of the General Code, as
hereinbefore mentioned, but such age limitation is also raised from 15 to 16 years
by virtue of the last sentence contained in said section 7767 of the General Code,
supra, which says:

“All youth between fifteen and sixteen years of age, who are not em-
ployed, shall be required to attend school for the full time.”

This same intent is manifest on the part of the legislature, by virtue of the
language employed in section 7768 of the General Code, supra, as follows:

“Every youth between the ages of eight and fifteen years, if a male, or
between the ages of eight and sixteen years, if a female, and every male
child between the ages of fifteen and sixteen years not engaged in some
regular employment,”
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who absents themselves habitually from school shall be deemed delinquent chil-
dren, although it appears by the foregoing provisions that if such male children
between 15 and 16 years of age, are engaged in some regular employment then
they need .not or are not required to attend school.

By reason of the foregoing, it follows, that boys are required to attend school
between the ages of 8 and 16 years, unless excused therefrom, as provided by sec-
tion 7763 of the General Code, supra, or unless they are released from attending
the regular school sessions between 15 and 16 years of age by virtue of having
been granted age and schooling certificates and by virtue of being engaged in
some regular employment, in which case such youth are only required to attend
school part of the time, as provided by section 7767, supra, and are not to be
regarded in such case as delinquent youth, as provided by section 7768 of the
General Code, supra; and likewise, girls arc specifically required to attend school
between the ages of 8 and 16 years, unless they are excused therefrom by virtue of
the provisions contained in section 7763 of the General Code, supra. Such at-
tendance, I take it, on the part of such boys and girls, is required both on the
part of those minors who are eligible to or who attend a high school, as well
as on the part of those who are in or should attend the elementary grades below
the high school grade; in short, attendance is required regardless of the particular
grade they are in or that they should attend.

Section 7770 of the General Code, as amended in 103 O. L., at page 903, speci-
fies the powers of the truant officer, and contains a specific provision that he may
take into custody any youth between the ages of 8 and 15 years or between 15 and
16 years of age when not regularly employed or not attending school, and shall
conduct such youth to the school he has been attending or should attend, as fol-
lows:

“The truant officer and assistants shall be vested with police powers,
and the authority to serve warrants, and have authority to enter work-
shops, factories, stores and all other places where children are employed,
and do whatever may be necessary, in the way of investigation or other-
wise, to enforce this act. He also may take into custody any youth be-
tween eight and fifteen years of age, or between fifteen and sixteen
yvears of age when not regularly employed who is not attending school,
and shall conduct such youth to the school he has been attending, or
which he rightfully should attend.”

Section 7771 of the General Code, specifies the duties of truant officers, as
follows:

“The truant officer shall institute proceedings against any officer, par-
ent, guardian, person, partnership, or corporation violating any provisions
of this chapter, and otherwise discharge the duties described therein, and
perform such other services as the superintendent of schools or the board
of education may deem necessary to preserve the morals and secure the
good conduct of school children, and to enforce the provisions of this
chapter. The truant officer shall keep on file the name, address and rec-
ord of all children between the ages of fifteen and sixteen to whom age
and schooling certificates have been granted who desire employment, and
manufacturers, employers or other persons requiring help of legal age
shall have access to such files. The truant officer shall co-operate with
the department of workshops and factories in enforcing the conditions and
requirements of the child labor laws of Ohio, furnishing upon request such
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data as he has collected in his reports of children from eight to sixteen
years of age and also concerning employers, to the department of work-
shops and factories and to the state commissioner of schools. He must
keep a record of his trunsactions for the inspection and information of the
superintcndent of schools and the board of education; and make daily
reports to the superintendent during the school term in districts having
them, and to the clerk of the board of education in districts not having
superintendents as often as required by him. Suitable blanks for the use
of the truant officer shall be provided by the clerk of the board of edu-
cation.”

By virtue of sections 7770 and 7771 of the General Code, supra, as amended i1
103 O. L., page 903, it is my opinion that it is the duty of all truant officers through
legal procedure, if that is necessary, to enforce and compel school attendance o
the part of all boys and girls, who come within the foregoing provisions and who
are within the aforesaid mentioned age limitations, regardless of the grade of the
school that they 'should attend or would attend if they properly attended school.
Yours very truly,
TrimorHY S. HoGaN,
Attorney General.

722.

CEMETERY TRUSTEE—MEMBER OF THE VILLAGE COUNCIL—ABOLI-
TION OF OFFICE OF MEMBER OF CEMETERY TRUSTEES.

Where a councilman-elect of a village was elected a member of the board of
cemetery trustecs ten years ago and unever gave up his office, and was elected a:
a member of the village council, he is not precluded from serving as councilman
of the willage and has not forfeited his office by reason of acting as such cemetery
trustee.

CoLumsus, OHIo, January 19, 1914,

Hox. M. W. Bransuaw, Legal Counsel for the Village of New Straitsville, Shawnuez
Ohio.

DEeArR Sir:—T acknowledge receipt of your letter of January Oth, wherein you
state:

“As solicitor of the village of New Straistville, Ohio, I am writing
you for an opinion as to the right of one of the newly elected members
to serve as councilman. ’

“The facts as to this newly elected councilman are as follows:

“Ahout ten years ago this councilman-elect was elected a member of
the board of cemetery trustees and has ever since and still is serving .
as a member of the cemetery board. He has never been re-elected or ap-
pointed since his clection about ten years ago, but has actually held this
position and yet is serving as a member of the board of cemetery trustees.

“The cemetery of which he is a member is a joint township and
corporation cemetery.

“What the council wishes to know is, whether or not, his being a
member of the board of cemetery trustees precludes him from serving as
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a member of the village council of New Straitsville, Ohio, or in other
words, do the above facts as stated constitute holding another office in
violation of section 4218, General Code?”

The qualifications for membership in a village council are set forth in section
4218, General Code, as follows:

“Fach member of council shall have resided in the village one year
next preceding his election, and shalt be an elector thereof. No member
of the council shall hold any other public office or employment, except
that of nofary public or member of the state militia, or be interested in
any contract with the village. Any member who ceases to possess any

of the qualifications herein required or removes from the village shall
forfeit his office.”

It is first necessary to determine whether the position of trustee of a joint
municipal and township cemetery was at the time of the election of the council-
man in question and of his induction into office, a public office or employment,
the holding of which by a member of council would be prohibited by section 4218.

. The management and control of joint cemeteries were, by sections 4184, 4185
and 4189, General Code, placed in the hands of a board of three trustees elected
for a term of two years by the electors residing within the limits of the territory
comprising the joint cemetery district.

The legislature, however, at its session of 1913, (103 O. L., 272) passed an
act repealing sections 4184 and 4185, and amending section 4189, so as to provide:

“The cemetery so owned in common, shall be under the control and
management of the trustees of the township or townships and the council
of the municipal corporation or corporations and their authority over it
and their duties in relation thereto shall be the same as where the cemetery
is the exclusive property of a single corporation.”

The effect of this act was to abolish boards of trustees of joint cemeteries
and to transfer the powers theretofore exercised by such boards to the trustees
of the township and council of the municipal corporation having the joint owner-
ship of a cemetery.

This act was passed April 18th, duly apprcved by the governor, May 2nd,
filed in the office of the secretary of state, May 3rd, and became effective ninety
days after the last mentioned date.

The man in question, at the time of his election to the village council and his
induction into that office, was not holding a public office or employment within
the meaning of section 4218. i

I am, therefore, of the opinion that he is not precluded from serving as
councilman of the village, and has not forfeited his office as such by reason of
having been acting as such cemetery trustee.

Very truly yours,
TimotHY S. HocaN,
Attorney General.
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723. .

RAILROAD POLICEMEN—DUTIES—MAY COLLECT REWARD OFFERED
BY COUNTY COMMISSIONERS.

Raztlroad policemen may be legally paid a reward offered by the county com-
missioners for the capture and conviction of a person accused of a felony where
the capture and conviction of such berson is the result of their efforts, and the
crime with which the person is charged does not concern the railroad company
with which he is employed, or was not committed on its premises.

CoLumsus, OHio, December 20, 1913,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN :—]I have your letter of December 1, 1913, asking:

“May railroad policemen legally be paid a reward offered by the
county commissioners for the capture and conviction of a person ac-
cused of a felony where the capture and conviction of such person is
the result of their efforts?”

On December 4, 1913, I asked your department for more information in regard
to this case and was referred to the Hon. W. C. Brown, prosecuting attorney of
Jefferson county. I communicated with Mr. Brown, and he has advised me in
part as follows:

“Permit me to say the policemen in question were Mr. Albert Hinch-
cliffe and F. M. Butcher, Mr. Hinchcliffe residing in Steubenville, Ohio,
and receiving his appointment under favor of the Ohio laws, and Mr.
Butcher residing in the city of Pittsburgh and receiving his appointment
under Pennsylvania laws; both officers being policemen- paid by the
Pennsylvania Company. :

“The case in question was of Guiseppe Ficco who was convicted of
cutting to wound in Jefferson county, Ohio. The young man who was cut was
Harold Cavos, an American, of exemplary habits ; the accused, Guiseppe Ficco,
being an Italian. The crime was committed on Washington street, in the
city of Steubenville, Ohio; the arrest was made in the city of New York
whither the accused had fled, and where he remained- a fugitive for some
two or three months. The matter seemed of grave concern, Cavos hover-
ing between life and death for several weeks. Several times Dr. T. W.
Walker told me he was in a serious condition, and one or two times I
was planning upon taking his dying declaration. The commissioners offered
the reward upon my recommendation. Both Hinchcliffe and Butcher went
to New York where the arrest was made. For about two months they
were working on the case. It was I that suggested to them to busy them-
selves in the capture. The crime not occurring upon railroad property
their duties as policemen for the railroad did not require them, as I take
it, to make any special exertions in the apprehension of this criminal other

. than that of a good citizen. The apprehension of the accused was solely
through the efforts of these policemen. They told me, and I believe what
they say, that they got leave of absence from the company to take this trip
to New York. They also say that the time they were off is charged against
them.”
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Section 2489 of the General Code, reads:

“When they deem it cxpedient, the county commissioners may offer
such rewards as in their judgment the nature of the case requires, for the
detection or apprehension of any person charged with or convicted of
felony, and on the conviction of such person, pay it from the county
treasury, together with all necessary expenses, not otherwise provided for
by law, incurred in making such detection or apprehension. When they
“deem it expedient, on the collection of a recognizance given and forfeited
by such person, the commissioners may pay the reward so offered, or any
part thereof, together with all other necessary expenses so incurred and not
otherwise provided for by law.”

From this it is very clear that the county commissioners of Jefferson county
had authority to offer a reward for the detection or apprehension of the said
Guiseppe Ficco, and the only question for us to determine is whethef or not the
railroad policemen named may accept the same.

Sections 9150 and 9151 of the General Code, are as follows:

“Section 9150. Upon the application of a company, owning or using a
railroad, street railroad, suburban or interurban railroad in this state, the
governor may appoint and commission such persons as the company
designates or as many thereof as he may deem proper, to act as policemen
for and on the premises of such railroad or elsewhere, when directly in
the discharge of their duties for such railroad. Policemen so appointed
shall be citizens of this state and men of good character. They shall hold
office for three years, unless for good cause shown, their commission is
revoked by the governor, or by the railroad company, as provided by law.
Not more than one such policeman shall be appointed for each five miles
of a street, suburban or interurban railroad.

“Section 9151. Before entering upon the duties of his office, each
policeman so appointed shall take and subscribe an oath of office, which
shall be endorsed on his commission. A certified copy of such commission,
with the oath, shall be recorded in the office of the clerk of the common
pleas court in each county through or into which the railroad runs for
which such policeman is appointed, and intended to act. Policemen so
appointed and commissioned severally shall possess and exercise the powers,
and be subject to the liabilities of policemen of cities in the several counties
in which they are authorized to act while discharging the duties for which
they are appointed.”

Tnasmuch as section 9150 provides that railroad policemen are authorized “to
act for and on the premises of such railroad or elsewhere, when directly in
discharge of their duties for such railroad,” and section 9151 makes provision that
“policemen so appointed and commissioned severally shall possess and exercise
the powers, and be subject to the liabilities of policemen of cities in the several
counties in which they are authorized to act, while discharging the duties for
which they are appointed,” it is my opinion that a railroad policeman appointed
in this state is only a police officer while discharging his duty to the railroad
company, and that when he arrests or assists in the arrest of a person charged with
a crime which does not concern the railroad company, or was not committed on
their premises, he is acting in the capacity of a private citizen and is entitled to
receive any such reward offered for such service.
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The statute of Pennsylvania governing the appoinment of police officers is
similar to our own statute, and it has been held in that state:

“a railroad policeman is entitled to a reward offered (or his proportionate
share of same, if others assisted) for the detection and conviction of a
criminal, if he did more than merely to make the arrest under a warrant

% % % within the scope of his official duties.”
Pyle vs. Sweigart, 18 Lauc. L. Review, p. 81, 1899.

For these reasons it is my conclusion that the railroad policemen referred to
in your request are entitled to the reward offered by the commissioners of
Jefferson county, Ohio.

Very truly yours,
TimorHY S. HoGAN,
Attorney Generel.

724,

STATE HIGHWAY. LAW—CONSTITUTIONALITY OF THE STATE
HIGHWAY LAW—CASE OF LINK VS. KARB.

The question as to the constitutionality of the state highway department law
was before the supreme court in the case of Link vs. Karb. The decision of the
court in that case constitutes the constilutionality of the law res adjudicata.

Corumsus, OHIO, January 2, 1914,

Hox. JaMmes R. MArker, State Highway Commissioner, Columbus, Ohio.

Dear Sir:—1 have had under consideration for some time your letter of October

31, 1913, enclosing a letter from Hon. Charles F. Ribble, prosecuting attorney of
Muskingum County, together with copy of opinion from Messrs Storey, Thorndike,
Plamer and Dodge, of Boston, Mass. Your letter requested my views on the
conclusions expressed by these gentlemen respecting the constitutionality of the
state highway department law -and certain proceedings thereunder.
. One of the propositions advanced by the gentlemen named is that, by reason
of article X1I, section 11, of the present constitution of this state, the state high-
way law, which, in providing for the issuance of bonds, contains no machinery for
the annual levy and collection of an amount sufficient to pay interest on the bonds
and to set aside a sufficient amount for sinking fund purposes to retire them at
maturity, is therefore unconstitutional in this respect.

1 had hoped by this time to be able to advise you with some authority on this
point. There is at present a case pending in the supreme court of this state,
entitled Link vs. Karb, which arose in this county and which was admittedly in-
stituted for the purpose of testing this question. The case has been advanced for
early hearing by the supreme court, but has not yet been submitted.

So long as this case is pending it would be, of course, quite improper for me
to attempt to express an opinion upon the question which is involved therein. I
must, thercfore, decline to do so at the present time.

Having received assurance from a member of your department that my opinion
upon the remaining question was desired and would be acceptable without the ex-
pression of any view respecting the question just mentioned, I address myself ac-
cordingly to such remaining question, which may be stated as follows:
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“Does the fact that the law provides for the improvement of roads
outside the limits of a municipality exclusively, and yet authorizes the levy
of a tax upon an entire county, including municipalities therein, render the
law fundamentally unconstitutional, as violative of section 2, article I of
our constitution, which provides that ‘all political power is inherent in
the people. Government is instituted for their equal protection and
benefit * # *’7

It is true that an intimation of this kind is found in the opinion in Hixon
vs. Burson, 54 O. S. 470-485; but, as Judge Burket, who delivered the opinion,
remarks, “this point was not presented by counsel in their briefs (and) it is left
undecided.”

On the other hand, in Lima vs. McBride, 34 O. S. 338, is found an equally
direct intimation to a contrary effect. The language of Judge Okey’s opinion on
this point is:

“The people of the whole county are supposed to have an interest in the
public highways. The particular condition of things which called for the
imposition of the tax is unknown to us, but we are bound to assume it
justified a levy on all the taxable property of the county; and we are not
warranted in saying that it would be a violation of the constitution to tax
the citizens of Lima, in common with the people throughout the county,
for the repair of roads on which the prosperity of the corporation may largely
depend; * * *  (Citing Burroughs on Taxation, 61; Cooley on Taxation,
104.)”

The question raised by the gentleman whose opinion is submitted to me by you
has not been directly passed upon by the supreme court of this state. Lima vs.
McBride, it must be admitted, is no greater authority in one direction than Hixson
vs. Burson is in the other. At least, however, we are at liberty, under these cir-
cumstances, to form an opinion as to what the Ohio supreme court would hold in
a proper case, by choosing that view of the question which seems to be founded
upon the better reasoning and authority. The reasoning of Judge Okey is much
more satisfactory to me than the mere conclusion of Judge Burket; and the
authorities cited by Judge Okey certainly support the principle upon which they are
cited. Therefore, I would be of the opinion that the supreme court of this state
would, in a proper case, sustain the highway department law as against any such
objection.

But there is another aspect of the case which is entitled to some consideration
at least. You are, of course, aware of the recent and as yet unreported decision
in the case of State ex rel. Donahey vs. Edmundson, wherein the supreme court
sustained the constitutionality of what is familiarly known as the Hite half-mile
road levy law of 1913. The principal attack upon. this law, as set forth in the
pleadings, was that, because a part of the revenue to be raised by means of the
levy provided for therein was to go into the state highway fund and be adminis-
tered as provided in the state highway law, the validity of the Hite law depended
upon the validity of the state highway law; and that, for a variety of alleged
reasons, the state highway law was unconstitutional so that the Hite law itself
was unconstitutional. ]

While the exact ground of objection to the state highway law, asserted by the
gentleman whose opinion has been submitted to me, was not raised in that case,
some of the other points which were raised therein were essentially of the same
nature. The court held the Hite law constitutional, and in so doing, necessarily
held the state highway department law to be constitutional; for it was admitted
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that the constitutionality of the Hite law did depend upon the constitutionality of
the state highway department law.

The nature of the objection to the state highway department law now under
consideration is fundamental; so that the law could not be held invalid in the
particular now complained of without destroying its validity in toto.

It occurs to me, therefore, that the question as to the constitutionality of the
state highway department law was before the supreme court in the case cited; and
that the decision of the supreme court in that case constitutes the constitutionality
of that law res adjudicata. 1 do not believe, at this time, that the supreme court
of this state would seriously consider, in the face of the decision just mentioned,
any claim to the effect that the state highway department law is unconstitutional
throughout the field of its operation.

It is only proper, however, for me to point out that the decision in the case
last cited did not have the effect of sustaining every single provision of the state
highway department law against objections which might invalidate them as separate
provisions without destroying the validity of the entire act. So that the point
raised against the constitutionality of the bond issue provisions of the act, under
section 11 of article XII of the constitution, could still be urged, notwithstanding
the decision in State ex rel. vs. Edmundson.

Very truly yours,
’ TimotHY S. HOGAN,
Attorney General.

725.

TAXES AND TAXATION—CONSTRUCTION OF A BRIDGE TO REPLACE
A BRIDGE THAT HAS BEEN CONDEMNED—COUNTY COMMISSION-
ERS—BOND ISSUE.

Where a bridge over the Miami river in Butler county was destroyed by the
flood and a temporary bridge constructed and the temporary bridge becomes
dangerous to public travel, this bridge may be condemned for public travel by the
commissioners and a new bridge built in its place and the same be paid for accord-
ing to the provisions of sections 5643 and 5644, General Code.

CoLumeus, OHIo, January 29, 1914,

Hown. Ben A. BIcKLEY, Prosecuting Aitorney, Butler County, Hamilton, Ohio.

Dear Sir:—You advised me verbally that a bridge over the Miami river in
Butler county was destroyed by the flood, that a temporary ‘bridge was construcfed,
that the bridge was an important one, that the bridge is maintained by the county,
and that it has become dangerous to public travel. You wish to know if this
bridge should be condemned for public travel by the commissioners and the building
of a new bridge is by them deemed necessary for accommodation to the public,
whether the commissioners may without first submitting the question to the voters
of the county levy a tax for the purpose in an amount not to exceed in any one
year two-tenths of one mill for every dollar of taxable property upon the tax
duplicate of said county.

Section 5643 of thg General Code provides:

“If an important bridge, belonging to or maintained Ly any county,
becomes dangerous to public travel, by decay or otherwise and is con-
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demned for public travel by the commissioners of such county, and the re-
pairs thereof, or the building of a new bridge in place thereof, is deemed,
by them, necessary for the public accommodation, the commissioners,
without first submitting the question to the voters of the county, may
levy a tax for either of such purposes in an amount not to exceed in any
one year two-tenths of one mill for every dollar of taxable property upon
the tax duplicate of said county.”

Section 5644 of the General Code provides as follows:

“If the county commissioners deem it necessary or advisable, they may
anticipate the collection of such special tax by borrowing a sum not
exceeding the amount so levied, at a rate of interest not exceeding six
per cent. per annum, payable semi-annually and may issue notes or bonds
therefor, payable when said tax is collected, or the commissioners, with-
out such submission of the question, may proceed under the authority con-
ferred by law to borrow such sums of money as is necessary for either
of the purposes before mentioned, and issue bonds therefor. For the
payment of the principal and interest on such bonds, they shall annually
levy a tax as provided by law.”

It is the opinion of this department that under the facts stated you have a
right to proceed under said sections for the purpose of building a new bridge
in place of the one condemned. Aside from the fact that you are condemning a
bridge constructed for temporary purposes, it is the opinion of this department that
the meaning of section 5643 of the General Code is broad enough to confer the
authority for building a bridge upon the commissioners when a bridge is washed
away by a flood or destroyed in any manner.

To say that a bridge that becomes dangerous to public travel either by decay
or through other reasons may be rebuilt and one may not be rebuilt that has been
completely destroyed is to give substance to shadow.

If by a flood the bridge is made dangerous, unquestionably you could proceed
under section 5643 ; and if it be destroyed by a flood you certainly have a right to
do the same thing as if it were made dangerous by a flood. In a modified sense
the bridge is still there; that is, the approaches are there, the road is still there,
mayhap, the abutments are there. Without going into detail, as both you and I
are in a hurry, it is my conclusion that under the facts presented by you, you
have a right to proceed under said sections, and I would therefore advise that
you have the commissioners pass the necessary condemnation resolutions.

Very truly yours,
TiMoTHY S. HoGAN,
Attorney General.
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725-A.

TAXES AND TAXATION—SNYDER ACT—COUXTY COMMISSIONERS—
COXSTRUCTION OF .\ PERMANENT BRIDGE TO REPLACE A TEM-
PORARY STRUCTURE—BOXND ISSUE.

By reason of the joint effcct of section 8 of the Suyder lawv and sections 5643
and 5644 of the General Code, the county commissioners of Rutler county may
lawfully condemn a temporary bridge erected after the March flood and construci
in its place a permanent bridge across the Miami river in the city of Hamilton.
Bonds that are issued for this purpose must be issued under the Suyder law and
the taxes levied for the retirement of such bonds must be levied under the pro-
vistons of the saine act.

‘ Corumsrs, OHIO0, January 23, 1914,

How~. BEN A. BIcKLEY, Prosecuting Attorney, Hamilton, Ohio.

DEAR Sir:—I acknowledge receipt of your letter of January 17th, in which you
set forth at length the following statement of facts:

“It appears that the town of Hamilton was laid out under the govern-
ment of the northwest territory and that as early as the year 1794, a few
lots were laid out but that the plat of Hamilton was not recorded until the
28th day of April, 1802, which plat is now on record and shows that the
said town of Hamilton was on the east side of the Great Miami river, and
what is now High street was at that time designated as High street upon
said plat which extended east somewhere near what is now designated
as 7th street.

“It appears as if Rossville was laid out in 1804 and that the plat of
Rossville, which was on the west side of the Great Miami river opposite
the town above known as Hamilton, was recorded on the 14th day of
March, 1804. and what is now Main street was at that time designated as
Morris street on said plat, extending to what is now “D” street in the
city of Hamilton, .

“It appears as if the town of ITamilton was incorporated by an act
of the legislature passed in January, 1810, which corporation became
forfeited and that in the year 1827, the town was again incorporated under
the names of ‘the towns of Hamilton and Rossville.

“It appears that on March 7, 1835, the legislature passed a law amend-
ing the act of incorporation and by said act the name of the corporation
was changed to that of the town of Hamilton.

It appears that in December of the year 1808, a certain road was laid
out, starting in the eastern part of said county on the Warren county line
and leading across the Great Miami river to the Indiana state line, hut at
this time the county surveyor cannot say definitely that the said road crosses -
the said river at the intersection of High and Main street with said river.

“Tt would appear that in the year 1816, a company was incorporated
by the legislature of the state of Ohio to construct a bridge across the
Great Miami river at Hamilton, which was completed and opened to
traffic in December of 1819, was a toll bridge and the first bridge con-
structed over the Great Miami river at what is known as the intersection of
High and MMain streets with the Great Miami river, said bridge taking the
place of ferries which were discontinued 'in the year 1819.

The above mentioned bridge was swept away in the flood of Septem-
ber, 1866, which was rebuilt under an act passed on the 28th day of
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January, 1867, 64 O. L., 267-268, giving the county commissioners of
Butler county the right to construct a bridge across said river which
bridge was replaced by the bridge which was swept away by the flood of
March and April, 1913, by the county commissioners under an act passed
May 21, 1894, (91 O. L., 813; see also 89 O. L. 526), which act authorized
the county commissioners of Butler county to build a bridge across the
Great Miami river at the intersection of High and Main streets with
said river.

“It woud appear by the case of the State ex rel. vs. Davis, et al, 550.S,,
page 15, that an act of the legislature authorizing the county commissioners
of Butler county to build the within mentioned bridge over the Great
Miami river at High and Main streets in this city would be unconstitu-
tional, as said case was decided June 23, 1896 after the former similar act
had been passed granting the county commissioners the right to build
the former bridge at said place, which was swept away by the flood of
March and April, 1913.”

You call my attention to the emergency act passed by the last general assembly,
103 O. L. 141, and especially to the language of section 1 thereof, wherein it is
provided that certain enumerated public authorities shall have the right tem-
porarily to repair or replace public property, or public ways, which such officers
are authorized to ‘‘repair, reconstruct or construct under any general law of this
state.” -

You then assume that the power of public authorities to make permanent re-
placements and reconstructions is similarly limited. That is that no permanent
replacement or reconstruction can be made except by the public authorities author-
ized by general law originally to construct the public improvement in question.

In this assumption, I think you are in error. Section 1 of the so-called
“Snyder emergency law” relates exclusively to the making of temporary repairs,
reconstructions and replacements of property damaged by the 1913 flood. No
authority is found in this section to make any permanent repairs or replacements,
nor can any limitation upon the power to make permanent repairs and replacements
be inferred from this section.

The reason for the phraseology of this section will appear from a further
consideration of its language. As the section itself has it, the enumerated public
authorities are “hereby empowered” to do certain things. The section is enacted,
then, upon the theory that it is a great power which possibly would not be possessed
by the authorities in question without the enactment of the statute. This is indeed
its language, for it authorizes the officers enumerated in it, with the approval of
the common pleas court to enter into contracts without any limitation whatever
for the making of temporary repairs and replacements.

The act will be searched in vain for any similar provision respecting the
making of permanent repairs, replacements and reconstructions.

Sections 3 to 7 of the act authorize the issuance of special bonds in the making
of special tax levies for the purpose of providing funds necessary to make perma-
nent repairs, reconstructions and replacements, but it does not confer upon any
specific or designated board or officer any power to make such permanent repairs,
replacements and reconstructions. ’

Section 8 sheds a great deal of light upon the question which I am now dis-
cussing. It provides in part as follows:

“Proceedings under the general laws of this state for the permanent
repair, reconstruction or replacement of public property and public ways,
destroyed or injured in the manner described in section 1 of this act,
shall not be subject to “certain provisions of such general laws.”
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It will be seen that this section, which directly refers to proceedings to make
the improvements to which the act applies, does not confer upon any specific officer
the power to make any specific improvement hut remits all officers to the general
law for their authority to proceed in the premises, merely relieving them from
certain limitations upon the exercise of those powers.

Therefore, 1 am constrained to disagree with the assumption which you have
apparently made, that because of the language of section 1 of the cmergency law,
the county commissioners of Butler county who constructed the bridge which was
washed away by the 1913 flood under a special act of the general assembly, are
precluded from undertaking the permanent replacement of that bridge.

The question which you ultimately submit is as to whether or not an amend-
ment of the so-called “Snyder emergency law” is necessary in order to authorize
the county commissioners of Butler county' to replace permanently the bridge
destroyed by the 1913 flood as described by you.

I have already pointed out that the Snyder law itself confers no jurisdiction
of the subject-matter of a particular improvement upon any distinct officer, but
refers to the general laws of the state for-the authority of any such officer to
make any specific improvement.

At the out-set it may be stated that if the authority of the county commis-
sioners of Butler county to replace or reconstruct the bridge in quesion was by a
special act, then the Snyder law would have to be amended in order to cover the
case. I have, however, examined the act in 91 O. L. 813, under which the bridge
destroyed in 1913 was constructed, and find therein no authority on the part of
the commissioners of Butler county to provide for the reconstruction or replace-
ment of the bridge. Therefore, I conclude that the destroyed bridge was not one
the replacement or reconstruction of which was covered by a special law, and if
there is any authority to provide for its reconstruction it must be found in some
general law of the state.

I believe such authority is to be found in the provisions of sections 5643 and
5644, General Code which provide as follows:

“Section 5643. If an important bridge belonging tc or maintained
by any county, becomes dangerous to public travel, by decay or otherwise
and is condemned for public travel by the commissioners of such county,
and the repairs thereof, or the building of a new bridge in place thereof,
is deemed, by them, necessary for the public accommodation, the com-
missioners, without first submitting the question to the voters of the
county, may levy a tax for either of such purposes in an amount not to
exceed in any year two-tenths of one mill for every dollar of taxable prop-
erty upon the tax duplicate of said county.

“Section 5644. If the county commissioners deem it necessary or
advisable * * * the commissioners, without such submission of the question,
may proceed under the authority conferred by law to borrow such sums
of money as is necessary for either of the purposes before mentioned,
and issue bonds therefor, * * *”

At first blush it might seem as if section 5643 does not cover the case of a
bridge which is entirely ‘destroyed by flood. T would be inclined to look with
disfavor upon such an interpretation of the statute, however, hecause of the
ridiculous consequences thereof, and if the necessities of the case should require,
would lean strongly toward the view that the county commissioners might act
under this section and the succeeding section in order to replace a bridge destroyed
by flood. But in the present instance the necessities of the case do not require
any interpretation of the statute along the lines just discussed.
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You inform me verbally, in addition to the facts stated in your letter that on
the assumption that they were authorized to do so, the county commissioners
immediately after the 1913 flood acted under section 1 of the Snyder act, and
constructed a temporary wooden bridge across the Miami river at the point de-
scribed by you, pdying therefor out of the funds of the county with the exception
of a contribution made thereto by a street railroad company in consideration of
the privilege of laying its tracks on such temporary structure and operating its
cars thereon. This bridge, as I am informed, is now being maintained by the
county and is certainly dangerous to public travel, not by reason of decay, al-
though undoubtedly from the very nature of the structure, it is susceptible of
decay of the inimical consequences of high water in the river which may be
reasonably anticipated at an early date, in the event of which the bridge would
certainly be swept from its foundation or rendered impassable.

Now the temporary bridge certainly “belongs to the county”. just as its pred-
cessor, the permanent bridge, “belonged to the county,” and both bridges have
been “maintained by the county.” It makes no difference in my judgment that
the constitutionality of the special act under which the bridge was originally con-
structed may be doubted, or that the authority of the commissioners under section
1 of the Snyder act to make the temporary replacement in question might be regarded
as doubtful. The original bridge was actually built by the county’s money and
the temporary bridge was actually constructed by the same means, no question
being raised in either case as to the propriety of the proceeding. Both bridges
were none the less the “property of the county” by reason of the supposed in-
firmity in the proceedings by which they were constructed.

Now there is actually at the point described in your letter “an important bridge
belonging to the county,” to wit, a temporary bridge constructed by the county
commissioners. This bridge is “dangerous to public travel” by reason of the character
of its construction and the perils to which it will inevitably be subjected. Therefore,
in my judgment the county commissioners have ample authority under section 5643
to condemn that bridge and to build a new bridge in place thereof. They also
have authority under section 5644 to issue bonds for this purpose under any law
authorizing them to issue bonds.

In my judgment the Snyder law is the law which authorizes the issuance of
the bonds and the levy of the tax necessary to accomplish the desired result; for
the building of the permanent structure, while it constitutes a replacement of the
temporary structure now existing within the contemplation of section 5643, also
constitutes a “permanent replacement” of the original bridge destroyed in the
floods of 1913 within the contemplation of section 8 of the Snyder law.

The Snyder law on its face contemplates that in a case like the one which you
present two steps shall be taken by the proper authorities: first, the temporary re-
placement of the public property for the immediate public convenience, and second,
the permanent replacement thereof for the adequate protection of the future public
interests. On the face of the law, then, the construction of a permanent structure
in place of the temporary one would be clearly and plainly a “proceeding * * * for
the permanent * * * reconstruction or replacement of public property * * *
destroyed or injured” by the floods of 1913 as referred to in section 8 of that law.

I am, therefore, of the opinion that by reason of the joint effect of section 8
of the Snyder law and sections 5643 and 5644 of the General Code the county
commissioners of Butler county may lawfully condemn the existing county structure
which is of a temporary nature and construct in place thereof a permanent bridge
across the Miami river in the city of Hamilton at the point described by you, and
that the bonds which it may be necessary to issue for this purpose must be issued
under the Suyder law, and the taxes levied for the retirement of such bonds must
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be levied under the provisions of the same act and are relieved from the limita-
tions of the general law as therein referred to.
Yours very truly,
TimorHY S. HoGax,
Attorney General.

726.

POWER OF THE BOARD OF LIBRARY COMMISSIONERS TO APPOINT
EMPLOYES IN THE OHIO STATE LIBRARY.

Under the provisions of section 789, G. C., the state board of library commis-
sioners cannot appoint employes of the Ohio state library without the consent of
the state librarian.

CoLumBus, OHIO, January 29, 1914

Howx. J. H. NEwMAN, Secret&ry and State Librarian, Columbus, Ohio.

My Dear Sik:—I have your favor of January 26, 1914 (M110), wherein you
make the following inquiry:

“Can the board of library commissioners appoint the employes of the.
Ohio state library without the consent of the state librarian?”

In answer thereto I beg to advise that section 789 of the General Code of
Ohio provides as follows:

“The state board of library commissioners shall have the management
of the state library. It shall appoint and remove the librarian with the
consent of the governor, and wiih the consent of the librarian shall appoint
the assistants who shall serve during the pleasure of the board. The board
shall make such rules for the government of the library and the use of the
books and other property therein as it deems necessary.”

You will observe that by the express provisions of the statute, to wit: “It
(the board) with the consent of the librarian shall appoint the assistants” it ap-
pears that the board of library commissioners cannot appoint the employes of the
Ohio state library without the consent of the state librarian. Your department
should have certificates of appointment which would disclose that the action of the
commissioners in making the appointments was expressly consented to by the
librarian,

Very truly yours,
TiMoTHY S. HocaN,
Attorney General.
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727.-

SALES OF LIQUOR BY A DRUG CLERK-—PROPRIETOR OF A DRUG
STORE—PENALTY FOR ILLEGAL SALE OF LIQUOR.

Where a drug clerk was convicied for a wviolation of section 13195, G. C., the
proprietor of the drug store and his clerks may continue the sale of liquor legally.
The provisions of section 13239 apply to the persons emploved in the store and not
to the business itself.

Corumpus, OHIo, January 20, 1914,

Hon. Hucu R. GILMORE, Prosecuting Attorney, Eaton, Ohio.

DEaR Sir:—In your communication of December 29th, you ask for an opinion
upon the following question:

“A drug clerk was convicted for a violation of section 13195, or rather
pleaded guilty., The real facts were that he was not the ‘keeper of the place’
as provided in section 13195, but nevertheless he entered a plea of guilty
to such a charge, without legal advice. Besides the real ‘keeper of the
place’ there is still another clerk in this particular drug store. Section
13239 prevents a druggist or pharmacist from selling any liquor for two
years. .

“Can the proprietor and the other clerk continue the sale, or does
section 13239 apply more to the store than to the individual?”

Section 13239, General Code, provides:

“Whoever being a druggist or pharmacist convicted of selling intoxicat-
ing liquor as a beverage contrary to a local option law, sells intoxicating
liquor for any purpose, personally or by agent, within two ‘years thereafter
in the local option territory in which he has violated such law, or any
place in this state where the sale of intoxicating liquor is prohibited, shall
be fined not less than two hundred and fifty dollars, nor more than five
hundred dollars, and, for each subsequent offense shall be fined not less
than five hundred dollars nor more than one thousand dollars.”

Under this section before a person is liable to the penalties therein contained,
he must be a druggist or pharmacist who has already been convicted of selling
intoxicating liquors as a beverage contrary to the local option law, and if after
such conviction he sells intoxicating liguors for any purpose personally or by
agent within two years in the local option territory in which he has violated the
law, or any place in this state where the sale of intoxicating liquor is prohibited,
upon conviction of this latter sale he shall be fined as provided in the section
quoted. ’

As T understand your question, there is a record of conviction for a violation
of section 13195, for keeping a place where intoxicating liquors are sold in" viola-
tion of law, against the drug clerk. An additional penalty in section 13239 is fixed
upon the person violating its provisions. It does not in any way attach to the place
or store in which the illegal sale was made. I can see no reason why the
proprietor of the drug store, or any clerk therein who has not been convicted of
selling intoxicating liquor as a beverage contrary to the local option law, and who
would make such sales of intoxicating liquors as would be within the law, would
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be in any way penalized by reason of the infraction of the liquor law by some other
person than themselves, even though a clerk in the same store.

It is my view, then, that notwithstanding the fact that a clerk has suffered
conviction for violation of section 13195, General Code, the proprietor or any other
clerk may continue to make such sales as they would be authorized to make under
the law.

Yours very truly,
TimorHY S. HocaN,
Attorney General.

728.

LOST FEES—SHERIFF'S BILL FOR LOST FEES—WHAT IT SHALL IN-
CLUDE—WHAT IT SHALL NOT INCLUDE.

A sheriff is entitled to include in his bill for lost fees only fees for services rendered
i cases where the state failed to convict, and in misdemeanor cases where the
defendant proved insolvent. He may not include in such bill fees for serving sub-
poenas for grand jury witnesses and fees in cases of lunacy, epilepsy and other cases
mentioned in section 2846, as amended.

CoLumsus, OHIo, January 16, 1914,

Hon. M. F. MERRIMAN, Prosecuting Attorney, Gallipolis, Ohio.
Dear Sir:—I have at hand your letter of January lst, wherein you state:

“Section 2846, G. C., provides for the payment of not to exceed $300
in lost fees to the sheriffs in addition to salary. This section was amended
and section 2998, G. C,, rcpealed in 1911, 102 O. L. 287,

“Formerly sheriffs were allowed in addition to fees in cases where the
state failed to convict and in misdemeanor cases where a conviction was
had and the defendant proved insolvent, fees for serving subpoenas for
grand jury witnesses, fees in lunacy cases and other fees for the collec-
tion of which no particular provision was made by law.

“The question now arises in this county as to whether or not the
sherift is entitled to include in his bili for lost fees, fees for serving sub-
poenas for grand jury witnesses, and fees in cases of lunacy, epilepsy,
feeble minded and the other cases mentioned in section 2846 as amended,
the entire amount of his lost fee bill, of course, not to exceed $300 in any
case, or whether or not under section 2846 and section 2996, the sheriff’s
lost fee hili is strictly limited to criminal cases wherein the state fails to con-
vict, and in misdemeanor cases wherein the convicted defendant proves in-
solvent. You will understand that the sheriff has drawn fees in cases of
lunacy, epilepsy and the other cases mentioned in section 2846, and paid

them back into the county treasury. Now can he include those fees in his
lost cost bill?”

Section 2846, prior to its amendment read as follows:

“In each county the court of common pleas shall make an allowance of
not more than three hundred dollars in each year for the sheriff for
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services in criminal cases, where the state fails to convict, or the de-
" fendants prove insolvent, and for other services not particularly provided
for. Such allowance shall be paid from the county treasury.”

This statute as amended in 102 O. L. 287 now reads as follows:

“Upon the certificate of the clerk and the allowance of the county
commissioners the sheriff shall receive from the county treasury in ad-
dition to his salary his legal fees for services in criminal cases wherein
the state fails to convict and in misdemeanors upon conviction where the
defendant proves insolvent, but not more than three hundred dollars
shail be allowed for the services rendered in any one year of his term. The
fees of the sheriff in cases of lunacy, epilepsy, feeble minded, boys’ in-
dustrial school, girls’ industrial home, school for blind, school for deaf,
and for serving subpoenas for grand jury witnesses, and summoning jurors,
except in appropriation cases, shall be paid out of the county treasury upon
certificate of the proper officer of the court in which the services were
rendered.”

When said section was amended section 2998 of the General Code was repealed.
This statute formerly provided:

“Nothing in this chapter shall affect the power of the court of
common pleas in each county to make an allowance of not to exceed three
hundred dollars each year to the sheriff for services in criminal cases
where the state fails to convict or the defendant proves insolvent and for
other services not particularly provided for by law.” :

It was the intention of the legislature at this time, therefore, as it appears
from the statutes quoted, that the allowance to the sheriff was for his private re-
imbursement, and included within the maximum amount of three hundred dollars
all fees to which the sheriff was entitled for services in criminal cases where the
state failed to convict, or the defendant proved insolvent, and also all other
services, the collection of the fees for which was not particularly provided for
by law.

In section 2846, General Code, as amended, the provision relating to all other
services not particularly provided for by law was stricken out. That part of the
statute which has been added, relating to the fees of the sheriff in cases of lunacy,
epilepsy, etc, was clearly intended to specifically provide for payment from the
county treasury of fees not particularly provided for at this tine.

Section 2977 of the General Code provides that:

“All the fees, costs, percentages, penalties, allowances and other per-
quisites collected or received by law as compensation for services by a
county auditor, county treasurer, probate judge, sheriff, clerk of courts,
or recorder, shall be so received and collected for the sole use of the
treasury of the county in which they are elected and shall be held as
public moneys belonging to such county and accounted for and paid over
as such as hereinafter provided.”

The fund which accrues from the payment of such receipts into the county
treasury is known as the “fee fund.” This statute includes all receipts in the
nature of fees received by the sherlff in the absence of a clear exception with
reference to any particular fee.
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I am of the opinion that section 2846, in allowing the sheriff in addition to his
salary, legal fees for services in criminal cases wherein the state fails to convict,
and in misdemeanors, upon conviction, where the defendant proves insolvent, not
more than three hundred dollars per year, clearly intends to except such fees from
the general provisions of section 2977, General Code, as regards payment into the
“fee fund.” This was clearly the intention with respect to these particular fees
prior to the amendment, and the change in the statute is not indicative of any
change of intention in this regard upon the part of the legislature.

As regards the other fees, however, now specified in section 2846, General Code,
the collection of which was not particularly provided for prior to this amendment,
1 can see nothing in the wording of this statute which would except these enumerated
fees from the general provision requiring payment into the fee fund. The statute
does no more than specify a certain fee for specific services, and requires their
payment out of the county treasury. There is nothing in this language to indicate
that such fees were intended to reimburse the sheriff’s private pocket.

Answering your question directly, therefore, I am of the opinion that the
sheriff is entitled to indicate in his bill for lost fees only fees for services rendered
in cases where the state failed to convict, and in misdemeanor cases where the
defendant provided insolvent. e may not include in such bill fees for serving sub-
poenas for grand jury witnesses and fees in cases of lunacy, epilepsy, feeble
minded and other cases mentioned in section 2846, as amended.

Yours very truly,
TimorrY S. HoGAN,
Attorney General.

729.

LIQUOR LICENSE LAW—INTOXICATING LIQUOR—CONVICTION OF
LICENSEE DOES NOT FOLLOW A LICENSE INTO HANDS OF THE
TRANSFEREE.

Where a licensee files an application to transfer his license under section 35
of the liquor license law, the said licensee having been once convicted of wviolating
the liquor license law, the fact of the conviction of the original licensee does not
follow the license into the hands of the transferee.

Corumsus, O=HIO, January 29, 1914,

State Liquor Licensing Board, Columbus, Ohio.

GENTLEMEN :—In your communication of December 23, 1913, you inclose a
letter from the Hamilton county liquor licensing board submitting the following
question :

“A licensec files an application to transfer his license under section
35, the said licensece having heen once convicted of violating the liquor
license law. Section 35 provides: ‘and the person to whom the said license
is to be transferred shall hold the license for the remainder of the said
license year, and shall have all the privileges and obligations of the original
licensee under the license.””

Under our license law a license to sell intoxicating liquor is granted to the
recipient of it because of his personal fitness. The licensing board determines
this fitness, and grants him the permit to engage in the business of selling intoxicat-
ing liquor.
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Bouvier defines “obligation” in its generic and most exclusive sense as synon-
ymous with duty. In a more technical sense it is a tie which binds one to pay or
do something agreeable to the laws and customs of the country in which the obliga-
tion is made.

Webster defines “obligation” to be the binding power of a vow, promise or
contract of law, civil, political or moral independent of promise; that which con-
stitutes legal or moral duty and which renders a person liable to coercion or
punishment by neglecting it.

“Privilege” is defined to be a “peculiar benefit, favor or advantage of right or
immunity not enjoyed by all or that may be enjoyed only under special con-
ditions; a special right or power conferred or possessed by one or more individuals
in derogation of general right.”

Section 58 of the licensing act provides, among other things, as follows:

“If any licensee is more than once convicted for a violation of the
laws in force to regulate the traffic in intoxicating liquors, his license shall
be deemed revoked and no license shall thereafter be granted to him.”

This penalty is also personal. It is the licensee who, upon being convicted more
than once for a violation of certain laws who loses his license. The second con-
viction works a revocation of the license of the person who has been twice con-
victed, and furthermore he is not eligible to have granted to him any other license.

The provision of section 35 imposing upon a transferee “all the privileges and
obligations of the original licensee under the license” merely means that he is
given with the license transferred to him all rights and duties possessed by the
original licensee by virtue of having been granted a license. No penalties attach
to the license; the provision for revocation of license on conviction of the second
offense does not attach to the original license. As stated above, this penalty is
purely personal. It is a punishment to the offender against the law, and when
after one-conviction a person transfers his license, the license goes to the transferee
free of any penalty, and no different than if it was originally granted to the
transferee by the board.

I am therefore of the opinion that the conviction of an original licensee' does
not follow the license into the hands of the transferee.

Yours very truly,
TimorHY S. HoOGAN,
Attorney General.
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730.
OFFICES COMPATIBLE—FIRE CHIEF AND VILLAGE CLERK.

Unless it is impossible for a man to perform the duties of both positions there
is no statute which prohibits a man from acting as village clerk and at the same
time hold the position of fire chief. .
CoLumsus, OHIo, January 10, 1914,

Hon. C. H. SrtoLy, Village Solicitor, London, Ohio.

DEaRr S1r:—1 have at hand your letter of January 5th, wherein you ask whether
a village clerk may hold the position of fire chief. I am unable to find any statutory
prohibition against the holding of both of these positions by one individual.
Under section 4279, General Code, the clerk is elected for a term of two years
by the electors of the village, -and under section 4389, General Code, the chief of
the fire department is appointed by the mayor. I am unable to find anything in
the statutes which makes either of these positions a check upon the other, nor are
there any duties annexed to either which would render it contrary to public policy
for a single individual to perform while acting as an incumbent of both positions.
If it is a fact, therefore, that it is not physically impossible for one individual
to perform the duties annexed to both of these positions, I am of the opinion that
a person elected as clerk of the village is eligible to be appointed and may serve
as chief of the village fire department.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.

731.

BOND—STATE DOES NOT REQUIRE BOND FROM SECRETARY OF
OF AGRICULTURAL COMMISSION—COMMISSION MAY -REQUIRE
BOND FROM SECRETARY-—~WHERE SUCH BOND IS TO BE FILED.

The law does not require that the secretary of the agricultural commission shall
give bond to the state of Ohio. The treasurer of state is without authority to keep
such a bond on file. It is the duty of the treasurer of state to return such bond to
the secretary of the agricultural commission. The agricultural commission may re-
quire a bond from their secretary if they so desire, and the bond should be de-
posited with the commission.

CorumBus, OHI0, December 23, 1913.

Hon. J. P. BReNNAN, Treasurer of State, Columbus, Ohio.

Dear Sir:—Under favor of December 11, 1913, you request my opinion as
follows:

“On October 17, 1913, Mr. B. F. Gayman, filed with this department a
surety bond in the sum of $10,000.00 as security for faithful performance
of duty, etc., as secretary of the agricultural commission of Ohio.

It is now claimed that such a bond was not required by law to be
given to the state proper, and he desires to withdraw this bond from the
files in order to secure rebate on the premium paid for same.

“Will you be kind enough to advise me as to whether or not such
bond is required, and whether ‘one now on file should be cancelled and
returned to him?”
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I can find nothing in the statutes which either compels or authorizes a secretary
of the agricultural commission to give a bond to the state or to have the same
deposited with the treasurer of state.

I am informed that it is the practice of the commission to require a bond from
their secretary given to themselves and deposited by them, but that the bond in
question was required of their secretary under a misconception existing in the
mind of the commission at the time of their power to require a bond payable to
the state.

I am further informed that since providing the first bond, for which there is
no authority, Mr. Gayman has given bond intended as a substitute to the board
itself, which has been deposited with it.

I am of the opinion that the second bond is perfectly legal and proper.

As regards the bond given the state, however, which was deposited with your-
self, I am of the opinion since the same is not authorized by law, that it is void,
and that you are without right or power to keep the same on deposit. It is, there-
fore, your duty to return this bond to the secretary of the agricultural commission,
and it is the undoubted right of that official to have the same cancelled by the
bonding company.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

732.

TAXES AND TAXATION—NON-TAXABLE BONDS—MATURITY—LIST-
ING BONDS FOR TAXATION.

Where a man holds four one thousand dollar non-taxable bonds and these
bonds are due and payable on April 1, 1913, but were not presented for pavment
until April 16th, this date being aftcr the second Monday of April when money
becomes subject to listing for taxation, such bonds do not lose their character, as
such, by reason of their being overdue, and being non-taxable before maturity
continue to be so thereafter.

CorumBus, OHrIo, November 21, 1913

The Tax Commision of Ohio, Columbus, Ohio.

GENTLEMEN :—I beg to acknowledge receipt of your letter of July 12th request-
ing my opinion upon the following question:

“A man held four one thousand dollar non-taxable bonds. These were
due and payable on April 1,1913. On April 16, 1913, he presented them for pay-
ment, and the same were paid. These bonds were due on April 1, and the party
did not present them for payment until after the second Monday of
April, evidently so that he would not have the money to list. Should the
$4,000 be listed for taxation?” )

The constitutional and statutory provisions respecting the exemption of bonds
from taxation make no attempt to define the term “bonds” in such way as to throw
any light upon your question. Obviously, the overdue bond is none the less a
“bond,” unless some good reason should appear for holding that its character is
changed because of the fact that it was not paid when due. No sich reason
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occurs to me. To be sure, it has, or may have lost its interest-bearing characteristics.
It is no longer negotiable in the sense that it can be acquired by a bona fide holder.
It is little better than a general credit.

However, this difference in my opinion was immaterial. The thing which
constitutes a security, a “bond” for purpose of taxation, is not its negotiability ; for
an ordinary promissory note, or a bill of exchange is a negotiable instrument, yet
is taxed as a “credit” if the payer be an ordinary individual or partnership, section
5323, General Code, defines the term “investment in bonds” as follows:

“The term ‘investment in bonds’ as so used, includes all moneys in
bonds, certificates of indebtedness, or other evidences of indebtedness of
whatever kind, whether issued by incorporated or unincorporated com-
panies, towns, cities, villages, townships, counties, states, or other incor-
porations, or by the United States, held hy persons residing in this state,
whether for themselves or others.”

This statutory definition, is, of course, not conclusive as to the present ques-
tion. ITowever, it suggests the distinguishing characteristic of such securities, which
is, that they be issued by a public or private corporation.

If the non-taxable bond mentioned in your letter is a bond of the United States
or of the state of Ohio, then the fact that it is overdue is immaterial, for the
reason that the listing of such bonds is governed by section 5376, General Code,
wherein the word “bonds” is used in the sense defined in section 5323, supra;
and for the further reason that as to securities of the United States the non-
taxable nature of such securities would not depend upon their negotiable character
in any event, the state being without authority to tax any obligation of the federal
government.

T{f the non-taxable bond mentioned in your letter is one made so by the pro-
visions of article XTT, section 2 of the constitution, as they existed between Jan-
unary 1, 1906, and January 1, 1913, a different question might, perhaps, arise, yet
on consideration, I am of the opinion that where “bonds” is repeatedly used in
this section, it is to be interpreted in the light of section 5323, supra, at least to
the extent of eliminating from consideration the negotiable attribute of the in-
strument as affecting its character, so long as it was originally issucd as a bond.

T do not mean to go so far as to hold that an ordinary municipal certificate
of indebtedness, or a county warrant stamped “not paid for want of funds,” or a
note of the board of county commissioners, or the board of education, would be a
“bond” within the meaning of article XII, section 2 of the constitution, although
clearly these evidences of indebtedness would come within the definition of section
5323, General Code. None of these questions is before me. My conclusion on the
question submitted by you, however, is that an evidence of indebtedness originally
issued as a “bond” does not lose its character as such by reason of its being overdue,
and being non-taxable before its maturity, continues to be so thereafter.

. Very truly yours,
TivorHY S. HogaN,
Attorney General.
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733.

JUROR FEES IN JUSTICE CASES—DEPOSIT OF JUROR FEES—GARNI-
SHEE CASES—SECURITY FOR COSTS.

For a verdict and before rendering judgment, each furor in a justice of the
peace court shall receive seventy-five cents for each day's service as such juror,
the same to be paid by the successful party, and such fee shall be charged up in
the cost bill against the unsuccessful party, the same to be collected according to
the procedure provided for the collection of such costs. A justice of the peace
may not require a deposit of the fees of jurors before a verdict is returned, except
as provided in section 10325, General Code.

Corumeus, OHr1o, January 21, 1914,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GeENTLEMEN :—QOn October 23, 1913, your department submitted to this depart-
ment a request for an opinion, as follows:

“Under the amended law, 103 O. L., 567, not to exceed $2.00 may be
legally taxed as fees for justice of the peace and constable in attachment
and garnishee cases. If the defendant demands jury, may justice of the
peace require security for additional fees of justice of the peace and con-
stable, made necessary by reason of a demand for jury, and may the
plaintiff be required to deposit the fees of jurors before verdict is re-
turned ?”’

_ Tn reply thereto, 1 desire to say that sections 10253 to 10289 of the General
Code, inclusive, provide for attachment and garnishment proceedings before a
justice of the peace.

Section 10271 thereof, as amended April 11, 1913, (103 O. L., 567) provides as
follows:

“The personal earnings now exempted by law, in addition to the ten
per cent for necessaries, shall be further liable to the plaintiff for the
actual costs of any proceedings brought to recover a judgment for such
necessaries, in any sum not to exceed two dollars and the necessary garnishee
fee. Such garnishee may pay to such debtor an amount equal to ninety
per cent of such personal earnings, less the sum of two dollars and the
necessary garnishee of fee not to exceed fifty cents, if the same is de-
manded by the garnishee, for actual costs as herein provided, due at the
time of the service of process or which may become due thereafter and
before trial and be released from any further liability to such creditor, or
to the court or any officers thereof, in such proceeding, or in any other pro-
ceeding, brought for the purpose of enforcing the payment of the bal-
ance of the costs due in said original action. Both the debtor and the
creditor shall likewise be released from any further liability to the court
or any officers thereof in such proceeding or in any other proceeding
brought for the purpose of enforcing the payment of the balance of the
costs due in said original action.”

There is no provision in said section, nor in any of the others of said sections
10253-89 inclusive of the General Code, concerning the matter of attachment and
garnishment proceedings before a justice of the peace, which provides that if the
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defendant demands a jury, the justice of the peace may require security for addi-
tional fees of such justice and constable. Neither is there any provision therein
contained that the plaintiff may be required to deposit the fees of jurors before
a verdict 1s returned. In fact, I am unable to find any statute which enables the
justice of the peace to require security or additional security in civil actions he-
fore a justice of the peace, except in cases where the party bringing the action
is a non-resident of the township wherein the action is brought, as provided by
section 10483 of the General Code, and in that case said section 10483 of the Gen-
eral Code provides that security can be required before issuing process or prior
to trial, as follows:

“When a person is not a resident of the township in which he seeks
to or does, begin an action before a justice of the peace, previous to is-
suing process, or prior to the trial, the justice may require such person
to give security for the costs of suit. This may be done by depositing
such a sum of money as the justice deems sufficient to pay the costs, or
by giving bond with surety approved by him to the adverse party, for the
payment of such costs which accrue in the action.”

Furthermore, I am unable to find any statutory authority whereby a party can
be required to deposit the fees of jurors before the verdict is returned, except in
cases of forcible entry and detainer, and in such cases section 10325 of the Gen-
eral Code provides that the party demanding a jury must first deposit with the
justice a sum of money sufficient to pay the jury fees, as follows:

“In actions of forcible entry and detainer, the party demanding a
jury must first deposit with the justice a sum of money sufficient to pay
the jury fee”

On the other hand, section 19271 of the General Code, above quoted, as
amended April 11, 1913, provides specifically that in attachment and garnishment
proceedings, the garnishee may pay to the debtor an amount .equal to ninety per
cent. of such personal earnings, less the sum of two dollars and the necessary gar-
nishee of fees not to exceed fifty cents, if the same is demanded by the garnishee, for
actual costs herein provided, due at the time of the service of process, which may
become due thereafter and before trial. And such garnishee is thereby released
from any further liability to such creditor or to the court or any officer thereof,
it such proceeding. Said section further specifically provides that hoth the debtor
and creditor shall likewise be released from any further liability to the court or
any officer thereof in such proceeding or in any other proceeding brought for the
purpose of enforcing the payment of the balance of the costs due in said original
action.

It is to be noted that said section, in the first part thereof, specifically limits
the amount of costs in such ancillary actions of attachment and garnishment. to
the sum of §2.00 and the necessary garnishee fee, which latter fee is in no case to
exceed 50 cents. This answers the first part of your inquiry.

However, section 10357 of the General Code, provides for jury fees and how
the same shall be paid, where a jury has been demanded in a civil action before a
justice of the peace, as follows:

“Upon the verdict heing delivered to the justice and hefore judgment
rendered thereon, cach juror shall be entitled to reccive seventy-five cents
per day for each day's service as such juror, at the hands of the successful
party, which shall be taxed in the costs against his adversary. When the
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jury is not able to agree upon a verdict, the same compensation shall be
paid them by the party calling the jury, and it must be taxed in the cost
bill against the losing party, except as otherwise provided.”

In answer to the second part of your inquiry, it is to be roted that said scc-
tion contains no provision to the effect that the justice of the peace may require
security for the additional fees of the justice of the peace and constable, if a jury
is demanded by the defendant or by either party for that matter, and does not
require the plaintiff to deposit the fees of jurors before a verdict is returned, hut
on the other hand, merely provides that—upon the verdict being delivered to the
justice and before judgment rendered thercon, each juror shall be entitled to re-
ceive seventy-five cents per day for each day’s service as such juror, at the hands
of the successful party, which shall be taxed in bill of cost against the losing
party.

It seems clear, therefore, that after a verdict and before rendering judgment,
each juror shall receive 75 cents for each day’s service as such juror, the same to
be paid by the successful party and which said jury fees shall be charged up in the
cost bill against the unsuccessful or losing party, the same to be collected in ac-
cordance with the procedure provided for the collection of such costs, if the col-
lection thereof can be enforced against such losing or unsuccessful party.

Yours very truly,
Timoray S. Hocax,
Attorney General.

734.
ABSTRACT OF TITLE.
Iillage of Oak Harbor to State of Ohio.
Corumsus, Ouro, February 4, 1914,

CorLoxerL Byronx L. Barcer, Secretary Oliio State Armory Board, Columbus, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of January 12th con-
taining abstract of title to certain real estate which is to be used as an armory
site, and described as follows:

“Lot 44 and the west 27 feet of lot 43, also all the Tand lying between
said property and the Portage river, except 17 feet off of the cast side
thereof, and in block 130 Wardlow division of the village of Oak Harbor,
Ohio.”

I have carefully examined said abstract, and it is my opinion that the present
owner, the village of Oak Harbor, has a good and indefeasible title to said real
estate without lien or encumbrance of any kind.

Before the state of Ohio can acquire a fee stmple title to said premises, it will
be necessary for the village of Oak Harbor to execute a warranty deed thercfor.

Very truly yours, )
TimorHY S. Hocax,
Attorney General.
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735.

OFFICES INCOMPATIBLE—MEDICAL EXAMINER FOR THE STATE IN--
DUSTRIAL COMMISSION—MEMBER OF A CITY COUNCIL.

IWhere a member of council accepts an appointment as medical cxaminer for
the state industrial commission, such person by the acceptance of employmeint from
the industrial commission, whiclt is a public employment in the meaning of sec-
tion 4207, General Code, forfeited his office as councilinan, and couicil should pro-
ceed to fill the vacancy, in the manncy provided by section 4236, General Code.

CoLtmeus, OHIo, January 19, 1914,

Hox. H. M. Litey, City Solicitor, Piqua, Ohio.
DEear Sik:—I am in receipt of your letter of January 10th, in which you state
that :

“Dr. J. B. Barker was clected member of council of this city at the
last election and is now duly qualified and acting. Since qualifying as such
councilman he has been appointed as medical examiner for this locality by
the state industrial commission”

and inquire whether under the above circumstances he may continue to act as a
member of the council of the city of Piqua.

The qualifications for membership in a city council are prescribed by section
4207, General Code, which reads, in part, as follows:

“® % % Hach member of council shall be an elector of the city, shall
not hold any other public office or employment, except that of notary pub-
lic or member of the state militia, and shall not be interested in any con-
tract with the city. A member who ceases to possess any of the qualifica-
tions herein required, or removes from his ward, if elected from a ward,
or from the city, if elected from the city at large, shall forthwith forfeit
his office.”

The general rule of law is that the appointment or clection to another office
of a person already holding an incompatible office is void. This rule was followed
by our supreme court in State ex rel. vs. Kearns, 47 O. S., 566, and in State ex rel.
vs. Craig, 69 O. S, 236, 244.

Examination of the statutes upon which these cases were decided disclose a
difference between said statutes and section 4207, in that the former contained no
declaration of the forfeiture of his office by a councilman who accepted another
incompatible office.

In section 4207, the above mentioned rule is changed; because the holding of
any other public office or employment is made to work a forfeiture of the office
of councilman instead of forfeiture of the subsequent office or employment.

This provision was construed by the circuit court in State ex. rel. vs. Gard,
8 O. C. C, X. S, 599 (affirmed by the supreme court without report). The first
paragraph of the syllabus reads:

“The inhibition against the holding of other public office or employ-
ment, found in section 120 of the Municipal Code (Revised Statutes, scetion
1536-613), relating to the qualifications of councilmen, is not limited to
other office or employment by the municipality, but extends to all public
office and employment.”

5-—A. G.
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On page 607 of the opinion the court says:

“We are of the opinion that the inhibition against persons holding
public office or employment is not limited to office in or employment by the
municipality, but extends to all public office and employment. This is
evidenced by the exception of notaries public and members of the militia.”

Inasmuch, therefore, as section 4207 clearly prohibits the holding by a mem-
ber of council of any other public office or employment except that of notary
public or a member of the state militia, I am of the opinion that Dr. Barker has,
by the acceptance of employment from the industrial commission of Ohio, which
is a public employment within the meaning of section 4207, forfeited his office as
councilman, and that council should proceed to fill the vacancy in the manper pro-
vided by secgion 4236, General Code.

Very truly yours,
TrMotHY S, Hogan,
Attorney General.

736.

COMPENSATION TO DEPUTY STATE SUPERVISORS OF ELECTION—
BEGINNING OF THE YEAR—REGISTRATION CITY—ELECTION
PRECINCT—COMPENSATION OF THE CLERK OF THE DEPUTY
STATE SUPERVISORS OF ELECTION.

1. The year referred to in section 4222, General Code, is the year which be-
gins when the regular terins of the officers and clerks of the deputy state super-
visors of election begin. The amount to be paid is determined by the number of
precincts at the Noveinber election, preceding the first of May, or the first Monday
in August, as the case may be, and this amount is to be paid for the year begin-
ning on May first, or the first Monday of August.

2. The additional compensation to be paid by virtue of section 4942, General
Code, is to be paid by the city in which registrations are held, and no part of this
additional compensation is to be paid by the county; the county is not required to -
pay any deficit that might occur.

Corumeus, OHIo, January 9, 1914,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Under date of December 12, 1913, you submit a letter from Mr.
H. H. Haines, clerk of the board of deputy state supervisors and inspectors of
election of Hamilton, Ohio, and ask for an opinion upon the two questions sub-
mitted by him.

The facts and questions are stated in the letter as follows:

“First proposition:—At the election held in November in the year
1912, there were 82 precincts, and the deputy state supervisors of elections
claim that by the provisions of section 4822 of the General Code they are
entitled to compensation for the 82 precincts for all of the year 1913,
whereas, the auditor thinks that said supervisors are entitled to compensa-
‘tion for the 82 precincts for the months of September, October, Novem-
ber and December of the year 1912, because his fiscal year begins on the
first day of September. In accordance with this view of the auditor, he has
up to the first of September of this year allowed the said supervisors com-
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pensation for 78 precincts, being the number that existed in November,
1911. Therefore the said supervisors claim that the auditor should re-
imburse them for the first eight months of the year 1912 for the 82 pre-
cinets,

“Second proposition:—In the city of Middetown, which is a registra-
tion city, there are sixteen precincts, but under the provisions of section
4942 of the General Code, the minimum compensation for each supervisor
shall not be less than $100.00; but in accordance with the opinion of the
attorney general apportioning such compensation amongst the various po-
litical subdivisions,- the supervisors will have received from the city of
Middletown for the year 1913, $83.48, making a loss to the supervisors therefore
of $16.52. However, under the said opinion $6.52 of his loss is to be
borne by the city of Hamilton, thus making a net loss to each supervisor
for the year 1913 of $10.00. The supervisors maintain that the county
should bear this net loss, while the auditor is of a different opinion.

“The compensation of the clerk of said supervisors also suffers a loss
proportionally.”

In the first proposition the contention of the auditor is that the year for
which the compensation is paid begins on Sepember first, and the contention of
the board of deputy supervisors is that the year is the calendar year heginning
January first.

The compensation is fixed by section 4822, General Code, which provides:

“Each deputy state supervisor shall receive for his services the sum of
three dollars for each election precinct in his respective county, and the
clerk shall receive for his services the sum of four dollars for each elec-
tion precinct in his respcctive county. The compensation so allowed such
officers during any year shall be determined by the number of precincts in .
such county at the November election of the next preceding year. The
compensation paid to each of such deputy state supervisors under this
section shall in no case be less than une hundred dollars each year and the
compensation paid to the clerk shall in no case be less than one hundred
and twenty-five dollars each year. Such compensation shall he paid quart-
erly from the general revenue fund of the county upon vouchers of the
board, made and certified by the chief deputy and clerk thereof. Upon
presentation of any such voucher, the county auditor shall issue his war-
rant upon the county treasurer for the amount thereof, and the treasurer
shall pay it.”

The compensation to be paid by virtue of this section is paid quarterly and is
considered as a yearly salary. The statute does not prescribe when the year shall
begin or terminate. There is nothing in the statute to show that the year con-
templated by section 4822, General Code, shall begin and end with the fiscal year
of the county auditor. Nor does the statute indicate that the year is the calendar
year.

Section 4804, General Code, as amended in 103 Ohio Laws, 815, provides in
part:

“On or before the first Monday in August, 1913, the state supervisor
of elections shall appoint for each such county two members of the hoard of
deputy state supervisors of election, who shall serve until the first day of
May, 1916, and whose successors shall then be appointed and serve for a
term of two years from and after such date.”
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Said section 4804 prior to said amendment provided in part:

“On or before the first Monday in August of each year the state super-
visor of elections shall appoint for each such county two members of the
board of deputy state supervisors of elections, who shall each serve for a
term of two years from such first Monday in August.”

This section fixes the terms of office of the deputy state supervisors of elec-
tions.

Section 4789, General Code, provides in part:

“On or before the first day of May, biennially, the state supervisor
and inspector of elections shall appoint for each county two members of
the board of deputy state supervisors and inspectors of elections, who shall
each serve for a term of four years from such first day of May.”

This section -fixes the term of office of the deputy state supervisors and in-
specors of elections, and the time when such terms shall begin and terminate.

The year contemplated by section 4822, General Code, supra, in fixing the com-
pensation of such members is the vear of their terms, which begin on the first
Monday in August if appointed by virtue of section 4804, General Code, and on
the first day of May if appointed by virtue of section 4789, General Code. In this
connection it is not necessary to now consider the amended section 4804, General
Code, which will change the time of appointment and the beginning of the terms.

The year therefore referred to in section 4822, General Code, is the year
which begins when the regular terms of such officers and the clerk begin. The
amount to be paid is determined by the number of precincts at the November
clection preceding said May first or said first Monday of August, as the case
may be, and this amount is to be paid for the years beginning on said May first
or said first Monday of August.

I take it from the second proposition that Butler county has two registration
cities. If this is not true I cannot see how the city of Hamilton could make up
any of the so-called deficit caused in the city of Middletown.

Section 4942, General Code, prescribes a minimum salary to be paid the deputy
supervisors and the clerk. The question asked would seem to indicate that it has
been contended' that each registration city in a county must pay this minimum
amount.

Said section 4942, General Code, provides:

“In addition to the compensation provided in section forty-eight hun-
dred and twenty-two, each deputy state supervisor of elections in counties
containing cities in which registration is required shall receive for his
services the sum of five dollars for each election precinct in such city, and
the clerk in such counties, in addition to his compensation so provided,
shall receive for his services the sum of six dollars for each election pre-
cinct in such cities. The compensation so allowed such officers during any
year shall be determined by the number of precincts in such city at the
November election of the next preceding year. The compensation paid
to each such deputy state supervisor under this section shall in no case be
less than one hundred dollars each year, and the compensation paid to the
clerk under this section shall in no case be less than one hundred and
twenty-five dollars each year. The additional compensation provided by
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this section shall be paid monthly from the city treasury on warrants
drawn by the city auditor upon vouchers signed by the chief deputy and
clerk of the board.

The additional compensation to be paid by virtue of this section is to be
paid by the city in-which registrations are held and no part of this additional com-
pensation is to be paid by the county. The county is not required to pay any
deficit that might occur.

The minimum amount of one hundred dollars to be paid each deputy super-
visor is the minimum amount to be paid “under this section.” It is the mini-
mum amount for all the registration cities in the county. It does not mean that
each registration city shall pay said minimum amounts,

I take it from the statements of the letter that Middletown and Hamilton
are both registration cities. Therefore if the combined precincts of these two
cities are sufficient in number to pay each deputy supervisor or the clerk the mini-
mum amount prescribed by section 4942, General Code, there is no deficiency in
said compensation. I1f the combined number of precincts is not sufficient to allow
the minimum salary, then said registration cities shall make up the difference in
proportion to the number of precincts in such cities. The number of precincts
is the basis of compensation and the deficiency should also be paid in accord-
ance to the number of precincts.

* The compensation of the clerk is governed by the same principles which
govern the compensation of the deputy supervisors. )

In the letter enclosed reference is made to an opinion of the attorney gen-
eral in reference to the apportionment of the compensation. This department has
not rendered any opinion as to the rule of apportion of the compensation allowed
by section 4942, General Code. This department has rendered an opinion as to
the rule of apportionment between a county and a registration city where the
maximum salary is paid. Tt has rendercd no opinion as to the apportionment be-
tween two registration cities.

Respectfully,
TrivorHy S. Hogan,
Attorney General.

737.

MANDAMUS PROCEEDINGS—DUTY OF THE CITY SOLICITOR TO DE-
FEND THE MAYOR IN SUCH PROCEEDING—POWERS OF THE
MAYOR TO DISMISS CITY OFFICIALS—CITY CIVIL SERVICE COM-
MISSION.

Where a mayor of a city dismisses the chief of police, and the chief of police
filed a petition in mandamus against the mayor in the common pleas court to com-
pel the mayor to reinstate him. The suit in wmandamus is a proceeding to deter-
mine the right to the position as between two claimants. The city solicitor may or
may not defend the mayor in his official capacity. There is no obligation upon him
to represent the mayor’in such cases, especially where the solicitor is of the opinion
that the mayor has not acted according to law.

CoLumsus, OHIo, January 26, 1914.

Hon. C. A. Leist, City Solicitor, Circleville, Ohio.
Dear Sir:—Under date of January 17, 1914, you inquire:

“On the 8th day of January, 1914, the mayor of the city of Circleville,
Ohio, discharged the chief of police of Circleville, Ohio, and served said
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chief with a copy thereof, together with his reasons therefor. The
chief did not file an explanation therein, but within five days appeared
before the board and filed an affidavit of prejudice against two members
of the commission, setting forth that one member of the board said that
he would not vote to reinstate the chief no matter what the evidence
showed. The member did not deny this statement, but said he could sit
and render an impartial decision. The board afterward and without a
hearing and an examination into the facts, dismissed the proceedings be-
fore them saying there was nothing before them to hear because the chief
did not file an explanation, and by such proceedings they refused to further
act. The chief then filed a petition in mandamus against the mayor in the
common pleas court, to compel the mayor to reinstate him. These proceed-
ings were had under and by virtue of sections 17 and 19 of the civil service
law passed in 1913, vaolume 103, pages 707 and 709.

“In the court of common pleas the mayor is made defendant, and not
the city of Circleville, Ohio.

“The question upon which I am asking for an opinion, is whether it
is my duty as solicitor to defend the mayor in the suit filed in the com-
mon pleas court.”

You call attention to sections 4308 and 4305, General Code, and you also give
provisions of sections 28 and 29 of the ordinance of Circleville. The pro-
visions of these sections are taken almost verbatim from the provisions of sec-
The duties of the solicitor will be considered

in reference to his statutory duties.

you

Section 4305, General Code, provides:

“The solicitor shall prepare all contracts, bonds and other instruments
in writing in which the city is concerned, and shall serve the several di-
rectors and officers mentioned in this title as legal counsel and attorney:”

Section 4308, General Code, provides:

“When required so to do by resolution of the council, the solicitor
shall prosecute or defend, as the case may be, for and in behalf of the
corporation, all complaints, suits and controversies in which the corpora-
tion is a party, and such other suits, matters and controversies as he
shall, by resolution or ordinance, be directed to prosecute, but shall not
be required to prosecute any action before the mayor for the violation of
an ordinance without first advising such action.”

You state that council has not passed any ordinance or resolution directing

to defend in the mandamus proceeding.
Section 4309, General Code, provides: °

“When_ an officer of the corporation entertains doubts concerning
the law. in any matter before him in his official capacity, and desires the
opinion of the solicitor, he shall clearly state to the solicitor, in writing,
the question upon which the opinion is desired, and thereupon it shall be the
duty of the solicitor, within a reasonable time, to reply orally or in writing
to such inquiry. The right here conferred upon officers shall extend to the
council, and to each board provided for in this title.”
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The city solicitor is the legal adviser of the city and of its officers in all
things which concern the city. He is not the legal adviser of such officers in
their individual capacity.

Where, in the discharge of their official duties two officers or boards are in
controversy, the city solicitor has the right to choose which one he shall repre-
sent. This is left to his discretion. The city solicitor is the legal adviser of the
mayor and also of the chief of police as to their official duties, and should rep-
resent them in suits involving their official duties and wherein the city has an
interest.

In the case which you present the interest of the city is to secure an efficient
person to perform the duties of the chief of police. The city is not concerned
with the personality of the chief, provided he is capable of and does perform
the duties, and is a proper person for the position.

The mandamus proceeding now in question is virtually a contest to determine
who is entitled to the office. The city is not a party to the suit or controversy.
The outcome of the suit will not affect the rights of the city. In any event it
will have a chief of police. Either the new or old. The city has a general in-
terest, however, that is, to see that the person who is legally entitled to the posi-
tion shall occupy it.

In discussing the rigth of a municipality to employ legal counsel, Dillon on
municipal corporations, says at section 307 :

“Where a municipal corporation has no interest in the event of a suit,
or in the question involved in the case, and the judgment therein can in no
way affect the corporate rights or corporate property, it cannot assume
the defense of the suit, or appropriate its money to pay the judgment
therein.”

This principle should apply in determining the duties of the city solicitor.
While a city is not directly concerned as to who shall hold a particular office,
or position, yet it is interested in a measure in having the rightful person occu-
py the position. Therefore, where an effort is made to require a mayor or other
appointing authority to make an appointment or re-instatement which is clearly
unauthorized, the city solicitor may defend the mayor in such suit, even though
the city is not a party. Under certain circumstances it may be his duty to do so.

There is no obligation upon the city solicitor to uphold the mayor if the city
solicitor is honestly satisfied that the mayor is in the wrong.

The suit for mandamus in question is a proceeding to determine the right to
a position, as between two claimants. The city solicitor may defend the mayor
in his official capacity, or he may decline to do so. There is no obligation upon
him to represent the mayor in such case, especially where the solicitor is of opin-
ion that the mayor has not acted according to law.

- Very truly,
Timotuy S. Hogax,
Attorney General.
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738.

ISSUING WARRANTS; TO ASSIGNEE OF A CLAIM—DUTY OF THE
STATE AUDITOR IN MATTERS OF THIS KIND—-DUTIES OF THE
STATE TREASURER—HOW THE CERTIFICATION OF SUCH CLAIM
SHOULD BE MADE.

Where an appropriation is made by the legisiature for the United Electric
Company and the County Electric Company is the assignee of this claim, if the state
auditor is fully convinced that the County Electric Company is the assignee of the claim
in question, he would be authorized to recognize the receipt of the United Electric Com-
pany by the County Electric Company, assignee of the claim, duly attested by the proper
officers of the County Electric Company, and issue a warrant for the payment of
the money from the state treasury. The state treasury showld likewise be fully
satisfied that the County Electric Company is the proper assignee of the claim to
be paid by such warrant.

CoLumBus, OHIo, January 17, 1914,

Hon. A. V. DoNAHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—A few days ago you handed this department a voucher drawn by
your department to the United Electric Company of Canton, Ohio, for a refund of
corporation tax paid in error for the years 1902 to 1904 inclusive, amounting to
the sum of eighty-four dollars and eighty ($84.80) cents, said voucher is payable
from the unauthorized deficiency appropriation passed April 28, 1913, and filed in
the office of the secretary of state May 10, 1913.

The appropriation made in said bill is found on page 549 of the 103 Ohio Laws
in the words and figures following:

“United Electric Company, Canton, O. refund of corporation tax
paid in error for the years 1902 and 1904 inclusive in the following re-
spective amounts, viz.: $2820, $28.20 and $2840_.______________ $74.80”

From an affidavit which you submitted with the voucher it appears that on or
about the 26th day of June, 1911, The County Eleciric Company, a corporation
organized and existing under the laws of the state of Ohio, acquired all of the
corporate propérty and assets of the United Electric Company, including all
physical property and accounts receivable and chosen in action and credits of
‘every kind, and that The County Electric Company is the owner of the claim for
taxes paid by The United Electric Company to the state of Ohio for the years
1902, 1903 and 1904 amounting to $84.80. In other words, it appears that prior to
the passage of the unauthorized deficiency bill, 103 O. L., 594. The County Electric
Company had as to all credits become the assignee of the United Electric Com-
pany. You inquire whether under such circumstances you would be authorized in
issuing a voucher to The County Electric Company. The claim for a refund of
corporation taxes so paid in error is, as I view it, a legal claim against the state
of Ohio but, of course, not enforceable against the state because of the established
rule of law that the state cannot be sued without its consent. The mere fact that
the state cannot be sued without its consent would not change the legal status of
the claim for the refund of taxes erroneously paid.

Section 243, General Code, provides that the auditor of state shall examine
each claim presented for payment to the state treasury, and, if he finds it legally
due and that there is money in the treasury duly appropriated to pay it, he shall
issue to the person entitled to receive the money thereon a warrant on the treas-
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urer of state for the amount found due, and take a receipt on the face of the
claim for the warrant so issued, and file and preserve the claim in his office.

The quesion as to who the person is who is entitled to receive the money as
used in such statute is not definite and clear in an instance such as the one pre-
sented. ‘It appears from the afidavit that the actual person entitled to receive the
money in this case would be The County Electric Company, whereas the person
entitled to receive the money as it appears from the appropriation is The United
Electric Company. The intention of the Legislature, however, appears to be clear
in this regard; that it intended to pay out the money erroneously paid for cor-
poration tax to the party who was entitled to the same at the time the payment
should be made from the state treasury. From the affidavit that we have before
us it would appear that the County Electric Company claims to be that party.
However, the appropriation was made to the United Electric Company and I think
that the voucher should be made to the United Electric Company, as has been
done in the voucher which you presented to us. I believe, however, that if you can
fully satisfy yourself that the County Electric Company is the assignee of the
claim in question you would be authorized to recognize a receipt of the “United
Electric Company by the County Electric Company, assignee of the claim,” duly
attested by the proper officers of the County Electric Company, and issue a war-
rant for the payment of the money from the state treasury. A warrant, how-
ever, should be drawn in the name of the United Electric Company in accordance
with the appropriation. In other words, you would be fully justified, if you are
satisfied of the correctness of the assignment, to accept the receipt of the United
Electric Company given by its assignee.

The matter, however, should likewise be taken up with the treasurer of state
for the reason that he will be called upon to pay the warrant when issued, and will
be responsible to the state should he pay the money out to an improper party.
The warrant having been made in the name of the party appearing in the appro-
priation bill, and he likewise must be fully satisfied that the County Electric C0m~
pany is the proper assignee of the claim to be paid by such warrant.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

739.

STEPS NECESSARY TO ESTABLISH EASTERN STANDARD TIME IN
THE CITY OF CLEVELAND—IN THE STATE OF OHIO—POWER OF
THE LEGISLATURE IN THIS RESPECT—POWER OF THE LEGISLA-
TIVE DEPARTMENT OF THE CITY GOVERNMENT.

In reference to adopting eastern standard time in the city of Cleveland, the
city is empowered to establish castern standard time only to the cxtent of matters
over which the city is given jurisdiction, and so long as there is no conflict with
the proper state authorities; this can be done through the legislative department
of the city government. In order to establish castern standard time in the state,
action by the legislature will be required.

CorLumBus, Omnio, December 23, 1913.

HoN. HerMAN TFELLINGER, Member Housc of Representatives, 57 Alpason Road,
Cleveland, Ohio.
Dear Sir:—In your letter of December 16, 1913, vou request my opinion as
follows:
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“I beg to renew my request for a ruling from yvour office as to the
steps required to be taken in providing for eastern time in the state of
Ohio. I would also ask for a ruling as to what would be necessary to
establish eastern time in the city of Cleveland alone.

“There is considerable agitation for this change especially in Cleveland
and no doubt it will be the standard time used here. Qur chamber of
commerce and other leading organizations have taken the matter up and
report very favorable progress.”

Section 5979 of the General Code, is as follows:

“The standard of time throughout this state shall be that of the nine-
tieth meridian of longitude west from Greenwich, and shall be known as
‘central standard time.” Courts, banks, public offices, and legal or official
proceedings shall be regulated thereby; and when, by a law, rule, order
or process of any authority, created by or pursuant to law, an act must be
performed at or within a prescribed time, it shall be so performed ac-
cording to such standard time.”

As regards state offices and functions the time prescribed by this statute
undoubtedly should be observed since it stands as the spoken direction of the
authority from whence they derive their existence and powers. T am of the opinion
that the chief import of this statute lies in its presentation of a rule of statutory
construction or a legislative ‘effort to present a norm for the maintenance of a
definite order in the execution of all statutory directions in which the time of per-
formance is an element. Whenever time of performance, therefore, is involved
in the carrying out of a state law, the time prescribed by this statute must be’
adhered to. Notwithstanding the recent home rule amendment to the consti-
tution, I am of the opinion that the matters of general law or judicial process
are still absolutely and exclusively under the supervision and control of the
state government, and that’ rules of construction provided for by legislative en-
actment will govern in all such matters. Under this principle, therefore, all con-
tracts and other undertakings will be construed by the courts, in the absence of
evidence of intention to the contrary, to have read into them the presumed in-
. tention to be governed by the time prescribed by the above statute.

Further than this, I am of the opinion that this statute is not to be given
any sway. It cannot operate as a mandatory requirement upon individuals in
their daily private activities, except insofar as time is an -essential element for
compliance with acts properly within the jurisdiction of the state legislature, for
the statute is clearly merely directory in its force in ény further connection.
There is no sanction attending the provision, and no consequences are prescribed
for non-compliance, nor is there anything to show the legislative intent that its
rule is to be regarded as an ahsolute and exclusive obligation in the conduct of
all matters and things. In brief, section 5979 of the General Code is not intended
to operate as an exercise of the police power regulating the time by which all
‘individuals in all their activities are to be governed. Since, therefore, this statute
is not a police regulation, it cannot be construed as prohibiting municipal corpor-
ations from prescribing a different time for the conduct of all matters properly
within their powers of supervision and regulation. The same is, of course, true
with reference to matters within the domain of the federal government.

I am of the opinion that all matters properly within the jurisdiction of either
of these departments may be required to be performed by such jurisdiction in ac-
cordance with their own time, since it would very apparently be an inconsistent
and unthinkable delegation of any legislative or supervisory power which denied
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the right to prescribe a rule of operation for the things required by such power.
It is self evident that whatever is within the domain of municipal supervision anel
regulation is within.the power of the same authority to prescribe the mode and
method of compliance as regards time or any other direction incidental to such
prescription.

The conflict which might arise by virtue of different times being prescribed
for conformance with different governmental functions in the carrying out of the
respective state and city functions presents questions of policy and convenience
with respect to which it is not within my province to treat.

You request me, however, to point out steps required to be taken in providing
for eastern time in the state of Ohio. This is primarily a question for the legisla-
ture, and should be taken up with that body. Whilst the legislature might very
readily change the statute above quoted so as to provide eastern instead of central
standard time in this state, I have very grave doubts as to whether or not such a
provision could be made of any greater force in the requirement of eastern time
than is the present statute in the requirement of central standard time.

In brief, I doubt the power of the legislature, under the guise of a police
regulation, to so interfere with individual liberties as to specify the time to be
adopted in the conduct of all private activities, except insofar as time becomes an
essential element in the performance of all acts properly required by the state
within the domain of its legislative authority.

As regards your second question asking for a ruling as to what would be
necessary to establish eastern time in the city of Cleveland alone, I am of the
opinion that the city is empowered to establish a time different from that prescribed
by the state only to the extent of matters over which the city is given jurisdiction
in accordance with what I have stated above, i. e. where there is no conflict with
proper state authority. This can be done, of course, only through the legislative
department of the city government.

Very truly yours,
Timotay S. Hocay,
Attorney General.

740.

HOUSE DRAINS—HOUSE SEWERS—PLUMBERS—SEWER MEN—LINE
OF DEMARCATION BETWEEN THE WORK OF PLUMBERS AND
SEWER MEN.

The line of demarcation between the plumber's work and the sewer man’s
work is three feet without the borders of a structure, there the plumber ceases to
have jurisdiction and the sewer mans jurisdiction begins. This proposition is ac-
cording to the provisions of the statute and according to the rules of authorities on
plumbing and sewerage. ) )
CoLumsus, OHI0, January 9, 1914.

Hon. CorneLL ScHREIBER, City Solicitor, Toledo, Ohio.

DEaR S1r:—On October 3, 1913, you asked this department for a construction of
sections 12600-176, et seq., General Code, relative to the demarcation line between
the work of the plumber and sewer contractor in the installation of the house
drain and house sewer.

Similar inquiries have been made by W. C. Greeniger, state inspector of plumb-
ing. John H. O'Leary, attorney for the Master Plumbers’ Association of Toledo,
D. D. Lewis, chief deputy plumbing inspector of Columbus, and others. (Copies
of this opinion will be sent to all the above parties and others directly interested.)
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The hearing of the matter was continued from time to time for several weeks,
in order to hear experts and other evidence, together with arguments on the sub-
ject. Many persons were heard and documents submitted. I have given the matter
my best consideration, and have reached the following conclusion thereon:

There is a line of demarcation between the two classes of work, when applied
to house drains and house sewer. These two classes of work are defined, es-
tablished and distinguished, by the statutes, building ordinances and codes in cities,
state board of health and standard works on plumbing and sewerage. The evidence
submitted, embraced a consideration of all these elements and their practical ap-
plication to plumbing and sewerage work.

A controversy has arisen in some parts of the state, owing to the fact that the
sewer contractors claim the right to install that part of the house drain from the
house sewer to the top of the basement floor. The Master Plumbers’ Association
are insisting that the installation of the entire house drain is their work. There
arises the question as to who should make the tests, required by law, of the house
drain, if a part thereof is laid by the plumber and the remainder by the sewer
contractor?

Let us get clearly fixed in our minds just what constitutes “/touse drain” and

“house sewer,” and what tests thereof are to be made, and by whom.

Section 12600-176, General Code, provides:

“All house drains shall be of extra heavy cast iron pipe, with well
leaded and calked joints, or of earthenware pipe jointed with mortar
composed of one part best Portland cement and one part clean, sharp sand.”

Section 12600-178, General Code, provides:

“The drain containing the house sewer, beginning three (3) to five (5)
feet outside the building wall, shall consist of iron pipe or of earthenware
pipe not less than the size of the slant or opening in the main sewer.

“They shall not be laid closer than three feet to any exterior wall,
cellar, basement, well or cistern, or less than two (2) feet deep. * * *7”

On September 14, 1911, the state board of health defined the house drain to be:

“That part of the horizontal piping of a house drainage system which
receives the discharge of all soil, waste and other drainage pipes inside
the walls of any building and conveys the same to the house sewer three
feet outside the foundation wall of such building.”

The state board of health also defined the house sewer to be:

“That part of the horizontal pipe beginning three feet from the
foundation walls to its connection with the main sewer or cesspool.”

The different definitions are found in the report of the state board of health
and in a small note book issued by the state board of health, at page sixty-five.
- The ordinance adopted by the city of Toledo on plumbing and drainage, sections
133 and 144, also defines “house sewer” and “house drain” as follows:

“The term house sewer is applied to that part of the drain or sewer ex-
tending from a point three feet outside of the outer wall of the building,
vault or area to its connection with a public or private -sewer.”
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“House drain” therein is defined as follows:
“The term house drain is applied to that part of a main horizontal

drain and its branches inside the walls of the building, vault or area, and
extending to and connecting with the house sewer.”

It would appear from all of the above, that the house sewer ends three feet

from the foundation walls, and the house drain begins at that point and goes
through the entire house.

It seems to me that it is evident from the plumbing and draining ordinance

of said city (section 122) that it was intended that the plumber should do drainage
work. That section provides as follows:

“Once in each year every master plumber installing any plumbing or
drainage work in any building in the city of Toledo, shali register his
name and address in the office of department of building inspector of the
city, etc.”

By section 12600-235, General Code, the plumber is required to give all house

drains the water, smoke or air test. Said section reads as follows:

the

“The house drain shall be tested with the water, smoke or air test.
All alteration, repairs or extensions which shall include more than ten
(10) feet, shall be inspected and tested.”

Section 12600-233, General Code, provides:

All piping of a drainage or plumbing system shall be given two (2)
tests by the plumber in charge; first, the roughing in with water, smoke
or air test; second and final, with smoke in the presence of the proper
authorities.”

Section 12600-234, General Code, provides:

“The material and labor for the tests shall be furnished by the plumber.

“The tests shall be made in the following order; 1st, the house drain;
2nd, the soil and waste vents and all vertical piping; 3rd, the final on the
whole system. The first and second tests may be combined, but the second
shall not be made until after the first.”

On July 23, 1913, the state board of health of Ohio, at a meeting held, rendered
following interpretation:

“‘Plumbers work’ shall include all piping in a building upon which
tests are required to a point three (3) feet outside the foundaton walls and
shall include the house drain, soil and waste stacks, conductors and roof
leaders.”

The above definitions and statutory provisions are universally agreed to by

authorities throughout the United States as fixing the demarcation line between
plumbers’ and sewer contractors’ work.

The sewer contractor’s license permits him to install sewers, and as a sewer

begins three feet outside of the wall of a building (and in some instances from
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three to five feet), his work must necessarily end at that point, and a plumber’s
license is required to continue the work from that point on and within the building.

From the expert evidence before me, and the authorities as found in the works
on sewerage and plumbing, I think the following rule can be laid down:

That a sewer contractor’s or sewer tapper’s license should not permit them to do
a plumbers’ work, and that the demarcation line between the work of a plumber and
that of a sewer contractor is at a point three feet outside of the foundation walls
of a building, known in practice as the the connection between the house drain and the
house sewer. .

The position taken by some that the sewer contractor may do part of the
plumbing work beyond the three feet limit outside the walls seems to be based
upon the kind of material which the statute says may be used. I do not think this
position is well taken. Tt is wholly immaterial what sort of material is used. The
work from a three foot point without is necessarily done by the plumber and not
by the sewer tapper or sewer contractor. The latter’s license, in my opinion,
alone, does not permit him to do plumbing work within the building and within the
three foot limit. Moreover, as has been stated above, the plumber is made re-
sponsible for the tests of the house drain. He furnishes the material therefor and
makes the tests, and whether he uses earthen pipe or any other material, the same
tests are required to be made by him of this particular work, and it cannot, in
my opinion, be said that he is required to make tests of work performed by the
sewer contractor and be responsible therefor. I think this line of demarcation
between the plumber and the sewer contractor, is firmly established as that of
being three (and in some instances from three to five feet) feet outside of the wall
where the one begins and the other ends. )

If the building code of Toledo, or any other city, contains provisions which
directly conflict with the General Code on the subject of drainage, plumbing, etc.,
such provisions are void and must yield to the General Code. This is true both
as to construction and tests above referred to.

Licenses are required to be issued to sewer contractors and plumbers in the
construction of a drainage system. The sewer confractor and tapper of sewers
receives his license for the particular kind of work he is required to do, and it
does not authorize him to do plumbing inside of the house or at a point on or beyond
which the work of plumbing commences. If he desires to do plumbing he must
have a license for that purpose. If he desires to do both he must have a license
for both purposes. A plumber’s license, as I take it, from the statutes and building
codes, authorizes him to do the work of plumbing, commencing at a point from
three to five feet on the outside of the wall and completing it on the inside. With
a plumber’s license he cannot tap the sewer, nor construct that part of it leading
up to the three foot point; to do that he would be required to have a sewer worker’s
license.

There is evidently a great difference in the character and responsibility of a
plumber’s work and a sewer contractor’s work. In some instances, for instance
in Columbus, a person desiring to work at the trade of plumbing, either as a
master or general plumber, must first make application to the board of examiners
of plumbers and undergo a written and practical examination as to his qualifica-
tions and ability to do plumbing work; but any one desiring to do sewer work
in said city, has only to pay a fee of about five dollars and file an indemnity bond
for five hundred dollars and he may procure such sewer tapper’s license, and he is
not required to take any examination as to his qualification to do the work. If
sewer tappers were permitted to go beyond the line of demarcation and do plumbers’
work, there might be, and would be a great many incompetent persons engaged
in doing plumbers’ work, which requires a high degree of skill in order to insure
safety as a result of their work. An inspection of the licenses granted to ‘plumbers
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and sewer tappers will disclose a great difference in the two. A higher degree
of test is required of the plumber, and a greater knowledge of construction and
detail than that of a sewer tapper or sewer worker.

From the very nature of the work, and from the statutes and the ordinance
and building codes of the cities of Ohio which have been submitted to me, I am
of the opinion that the line of demarcation between the plumber’s work and the
sewer tapper’s work is an absolutely fixed point at from three to five feet outside
of the walls of the building or structure; that the plumber has absolute juris-
diction up to that point, and the sewer tapper from thereon to the sewer. Health,
safety and all the elements of successful and useful plumbing sewerage depend
upon the work being done by these two classes of artisans in their respective
spheres. Neither should trespass upon the domain of the other. The plumber,
above all, is responsible for the sanitary and safe condition of the whole plumbing
system from the three foot point in and through the house extending through all
its ramifications. He must make the tests above enumerated by the statute, and
when the same is turned over, he is responsible for all defects that may occur.
The state board of health has jurisdiction in all instances where plumbing is con-
structed, if the city building code does not govern the same, and even then, the
state board may step in and supervise the plumbing and see that it is safe and
sanitary.  All building codes which are in conflict with the state law, as I have
stated, are void, and insofar as they seek, in any instance, to confer rights,
privileges and duties, they cannot be enforced.

In conclusion, 1 will state that the line of demarcation between plumbing work
and sewer men’s work is three feet without the walls of the structure; there the
plumber ceases to have jurisdiction and the sewer man begins. This is a practical
proposition, and the result and conclusion I have reached is plain from the
statutes above quoted, rules of construction, consultation with authorities on
plumbing and sewerage and oral evidence heard by me from experts on the subject.

Yours very truly,
TimorHY S. HOGAN,
Attorney General.

741,

‘LONGVIEW HOSPITAL — APPROPRIATION — MAINTENANCE FUND—
APPROPRIATION FOR ORDINARY REPAIRS AND IMPROVEMENTS
—BOARD OF ADMINISTRATION.

Where an appropriation of twenty thousand dollars is set aside for ordinary
repairs and improvemenis at Longview hospital, if the entire twenty thousand
dollars was originally set aside from the appropriation for ordinary repairs and
improvements, then it must be returned to that fund, because it was not in the first
place lazt fully set aside therefrom, but if it was set aside from the appropriation
for maintenance, then it should be by no wmeans placed in the appropriation for
ordinary repairs. All the needs of lLongview hospital are to be wmet out of the
appropriation for maintenance.

CoLumsus, OHI0, January 29, 1914,

The Ohio Board of Adwministration, Columbus, Ohio.

GeNTLEMEN :~I beg to acknowledge receipt of your letter of November 29th,
which I quote substantially in full as follows:

“I am directed to call your attention to section 1867 of the Code,
which provides that, (referring to Longview hospital). ‘Out of the
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moneys appropriated for the maintenance of state institutions, the board
shall provide a proper allowance for said hospital.’

“I also wish to cite a paragraph from an opinion contained in the
annual report of the attorney general of 1911-12, volume 2, page 945, which
reads as follows: ‘section 33 of the said act provides specifically in what
division, or class, of appropriations the said Longview hospital shall par-
ticipate ‘maintenance and no other’

“In apparent violation of the above section and opinion, the board
of administration has set aside certain funds from the gross appropria-
tion made by the general assembly for ordinary repairs and improvements
to Longview hospital for the year beginning February 15, 1913, and ending
February 15, 1914, as follows:

“Balance in fund O. R & T _____ _________ $180 74
“I’rom the partial appropriation_________..______ 3,000 00
“From the general appropriation for maintenance 16,819 26

. $20,000 00

“Owing to the fact that certain funds were drawn from the appro-
priation for ordinary repairs and improvements to make good a specific
appropriation made for a laundry and industrial building at the girls’
industrial home, the funds for ordinary repairs and improvements have been
depleted to such an extent that the bhoard has been compelled to stop
work on several needed improvements, notably at the school for the
blind, the girls’ industrial home and the Dayton state hospital.

“Your opinion is requested as to whether or not the $20,000.00 referred
to above ought not to he transferred back to the appropriation for ordinary
repairs and improvements, and an amount sufficient for the needs of Long-
view hospital for O. R. & 1. be set aside from the gross appropriation
for maintenance.”

T find that I have in previous opinions, particularly that of April 15, 1913,
addressed to the Ohio board of administration, held that the hoard of adminis-
tration has the power to provide for the making of certain repairs and improve-
ments at Longview hospital, therefore, though your question seems to invite it,
I shall not reconsider that opinion inasmuch as the board of administration has
acted in accordance with it, though, as you say, seemingly in violation of an earlier
opinion to which you refer. )

Under the opinion to which I refer I must conclude that it is proper for the board to
apply maintenance moneys to ordinary repairs and improvements purposcs, so far as
this institution, i. e., Longview hospital, is concerned. This, however, would not
hold good as to any other institution under the care of the board.

Your question also refers to the situation respecting the girls’ industrial home.
As the situation of which you speak was created with my verbal assent I do not
desire to comment upon the legality of the acts done.

It appears that by reason of all the things which have been done the funds for
ordinary tepairs and improvements have been depleted, and the question is as to
whether or not maintenance moneys set aside for ordinary repairs and improve-
ments at Longview hospital can be “transferred” to the general ordinary repairs
and improvement fund. :

" It is sufficient as to this question to say that there is no authority anywhere
to “transfer” moneyvs from the general appropriation for maintenance to the
general appropriation for ordinary repairs and improvements or from either one
of these to one for specific purposes.
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The general assembly provides the appropriations in question, and no authority
other than the general assembly itself can make a “transfer” such as that of
which you speak. The hoard of administration possesses the power to create for
its own internal purposes subdivisions of each of these appropriations, apportioning
the moneys appropriated genecrally for maintenance, for example, among various
institutions under its care according to their needs. This apportionment may be
changed from time to time as the board sees fit, but such changes can take place
only within a given appropriation made by the general assembly and in accordance
with the laws of such appropriation.

The only seeming exception to this rule is in the case of Longview hospital,
in which tase, by reason of the peculiar language of section 33, as I have here-
tofore construed it, the appropriation for “maintenance” may be used to make
ordinary repairs and improvements at Longview hospital. Even here the situation
is not essentially different, because, though maintenance moneys can be used for
ordinary repairs and improvements at Longview hospital, ordinary repairs and im-
provement moneys, i. e., any part of the general appropriation for that purpose,
may not he used for Longview hospital at all.

This seems to be your own impression of the state of the law in the light of
my former opinions. This principle, however, cannot be brought to the support
of an unqualified affirmative answer to your question, for you ask whether or not
the entire $20.000 set aside for the making of ordinary repairs and improvements
at Longview hospital should not be *“transferred back to the appropriation for
ordinary repairs and improvements,” and whether or not in its stead “an amount
sufficient for the needs of Longview hospital for ordinary repairs and improve-
ments be set aside from the gross appropriation for maintenance.”

Your question naturally falls into two parts; the second part may be answered
in the affirmative. That is to say, as 1 have already stated, all the needs of Long-
view hospital arc to be met out of the appropriation for maintenance.

The first part of vour question, however, seems to pre-suppose that the entire
$20,000 for ordinary repairs and improvements at Longview hospital has been set
aside from the general appropriation for ordinary repairs and improvements;
whereas the detailed statement made by you shows that the bulk of this amount,
$16,819.26, was set aside from the general appropriation for maintenance. This
may be a clerical error in the drafting of your letter, but if this statement is
correct, then the $16,819.26 could, in no event, be transferred to the general ap-
propriation for ordinary repairs and improvements, because it did not come from
that source in the first instance. The reasons for this conclusion have already
been stated.

I must answer the first part of your question, then, by saying that if the entire
$20,000 was originally set aside from the appropriation for ordinary repairs and
improvements, then it must, as a matter of course, be returned to that fund—not
technically “transferred” thereto—hecause it was not in the first place lawfully
set aside therefrom but if, as seems to follow from your detailed statement, the
sum of $16,819.26, or any other part of the entire $20,000 was set aside from the gross
appropriation for maintenance, then it can by no means whatever be placed to the
credit 6f the gross appropriation for ordinary repairs.

I trust I have made myself clear.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.
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742,

POOR RELIEF — POWER OF COUNTY COMMISSIONERS TO RAISE
FUNDS—ISSUING OF NOTES—BOND ISSUE—TAXES AND TAXA-
TION—EMERGENCY.

The county commissioners should be able to secure money for their immediate
needs for the relief of the poor by issuing notes themselves, conditioned upon the
subsequent issue of bonds. Persons lending money on notes of this kind should
first see that the county is able to float its bonds when issued.

CorumBus, OHIO, February 6, 1914.

Hown. F. L. Jounson, Prosecuting Attorney, Xenia, Ohio.

DEarR Sir:—Verbally you inquire whether or not, under section 2434, General
Code, the county commissioners may, for the relief of the poor, horrow money on
the notes of the county, provided these notes are subsequently funded by the issu-
ance of bonds.

As 1 understand it, the commissioners contemplate issuing bonds but there is
an emergency necessitating the prompt raising of the necessary funds. Tt is there-
fore desired to have a local bank advance the money necessary on account of the
note, and as soon as the honds are issued take up the outstanding note and fund the
indebtedness.

Section 2434 provides in part as follows:

“x * % For the relicf or support of the poor, the commissioners may
borrow such sum or sums of money as they deem necessary, at a rate
of interest not to exceed six per cent. per annum, and issue the bonds of
the county to secure the pavment of the principal and interest thereof.”

Were it not for the language, “to secure the payment of the principal and
interest thereof,” section 2434 might be so interpreted as to afford to the com-
missioners a choice as to whether they should issue notes or honds; Commis-
sibners vs. State, 78 O. S. 287; (although so to hold would necessitate reading
the word “and"” as ‘“‘or”).

But when force is given to the phrase, “to secure the payment of the principal
and interest thereof,” it at once appears that the commissioners must at all events
issue bonds in order to properly exccute the power conferred upon them by this
section.

Tn my opinion, however, if the commissioners should seek to horrow money on
their note, or that of the county, agreeing in writing, and as a part of the act of
borrowing, to issue honds to secure or take up the note, a lender of money would
be justified in advancing the funds sought to be raised.

Section 2294, General Code, of course, requires the sale of bonds issued by the
county commissioners to he advertised for three weeks, and to be made to the
highest bidder. 1t seems to me that, with respect to the purpose now under con-
sideration, i. e., the relief or support of the poor, the two sections cited should be
so construed together as to permit the procedure above outlined to be so followed.
Such an interpretation does no violence to section 2434, which expressly mentions
the horrowing of the money and the issuing of the bonds as two separate acts,
and merely requires that the bonds be issued to secure the money which may have
been already borrowed. -

In other words, this interpretation of the section makes it mean that the execu-
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tion and delivery of the note may lawfully precede the issuance of the honds; hut
that the bonds must be issed in any event; so that the subsequent issuc of the
bonds is a condition of or limitation upon the power of the commissioners to issue
the note.

Therefore, as already suggested, commissioners should be able, in my judgment,
to secure money for their immediate needs by issuing notes themselves, conditioned
upon the subsequent issue of bounds. Of course, the lender upon such an in-
strument of indebtedness would do well to look into the ability of the county to
float its bonds when issued.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

743.

ARTICLES OF INCORPORATION—“BLUE SKY” LAW—INSURANCE
COMPANIES—COMMISSIONS—CAPITAL STOCK.

The superintendent of tnsurance as the conmissioner for the purposes of the
“blue sky” law, may issue his certificate upon the payment of the proper fees to the
tncorporators of an insurance company other than life, who have entered into a
contract with one or more persons to pay them conunissions for the sale of its
stock. Such commissions together with other organization expenses, coming within
the fifteen per cent. prescribed by section 12 of the “blue sky’ law.

CoLuMeus, OHI0, February 7, 1914,

Hox. Eomonp H. Moorg, Superintendent of Insurance, Columbus, Ohio.

DeArR Sir:—I beg to acknowledge receipt of your letter of January 22nd, in
which you state that you have been informed that the secretary of state has
invited the opinion of this department upon the question as to whether or not a
certificate of subscription of ten per cent. of the authorized capital stock of an
insurance company, other than life, is required or permitted to be filed with the
secretary of state. Your letter requests that, in the event that my holding in answer
to the secretary’s question is that such a certificate may not be filed, 1 advise you
upon the following questions:

*1. May the incorporators of an insurance company, other than life,
enter into a valid contract to pay commisions for the sale of stock of such
company prior to the time when all of the original capital stock of such
company has been sold and the organization referred to in section 9515,
General Code, completed?

“2. In view of the provisions of sections 12, 14, 16 and 19 of the
“blue sky” law, is the superintendent of insurance in a proper case
authorized to issue his certificate provided for in such section 16 to such
embryo insurance ccmpany, where it apepars that a contract to pay com-
missions for the sale of its stock are outstanding or contemplated, and
where such commissions, together with other organization expenses, come
within the limit of fifteen per cent.?

I enclose herewith copy of an opinion rendered to the secretary of state, in
answer to his question, to which you refer. You will observe that T have held
thercin that a certificate of subscription of ten per cent. of the authorized capital
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stock, such as that referred to in section 8633, General Code, may not be filed in
the process of the organization of an insurance company, other than life, subject
to the provisions of sections 9512 et seq., General Code.

It therefore devolves upon mie to answer your questions. Considering the first
of them, 1 quote section 9513, General Code, which is as follows:

“The persons named in the articles of incorporation, or a majority
of them, shall be commissioners to open books for the subscription of stock
in the company, at such times and places as they deem proper, and shall
keep them open until the full amount specified in the articles is subscribed.”

‘

The powers of those who are designated by the statute as “commissioners” to
open books for the subscription of stock of an insurance company, other than life,
are identical, so far as the statute itself is concerned, with those of the incorporators
of an ordinary corporation for profit before ten per cent. of the authorized capital
stock of such a corporation has been subscribed. On this point section 8630,
General Code, provides as follows:

“The persons named in the articles of incorporation of a corporation
for profit, or a majority of them, shall order books to be opened for sub-
scriptions to the capital stock of the corporation at such fime or times
and place or places as they deem expedient.”

It is of course apparent that even in the case of an ordinary corporation for
profit there must be a time when the “corporation” consists of its incorporators,
that time being the interval between the issuance of the certificate of incorporation
and the time when one-tenth of its authorized capital stock is subscribed. In this
respect an insurance company, other than life, differs from an ordinary corpora-
tion only in that the interval during which the condition above referred to exists
is prolonged until the entire capital stock of the corporation is subscribed.

Both the statutes last above cited refer to the “opening of books” and con-
stitute the incorporators commissioners for that purpose. The assumption of the
legislature seems to have been that, upon notice being given that books are open,
the investing public would at once, without further solicitation, visit the place
mentioned in the notice, at the time therein mentioned, and subscribe for stock
in the new enterprise. But in the practical sense, if there ever was a time when
capital was as anxious as this to find investment, that time has certainly passed by.
With the exception of such corporations as amount to little more than incorporated
partnerships and individuals solicitation is necessary, in order to secure sub-
scriptions to the capital stock of an embryo corporation.

Obviously, whatever solicitation is found to be necessary prior to the time
when complete organization may take place falls properly within the province of
the “commissioners of subscription.”

Practically this has always been so; and in the usual course of the organiza-
tion of a company the function known as “promotion” has found its necessary
place. ’

So the authorities have come to recognize, out of the very necessities of the
case, the right of what are known as the “promoters” of a corporation to make
contracts and incur liabilities, primarily their own but subject to ratification by
the corporation when fully organized, and when so ratified, either especially or
by mere acceptance of benefits, ultimately binding upon the corporation itself.
See generally,
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Thompson on Corporations, Vol. 1, Chapter 4.
Commercial Company vs. Miller, 1 C. C. n. s. 569.
Bank vs. Fence Post Company, 3 C. C. n. s. 372.
Third Ward Association vs. Latze, 11 Bull. 285.

Building Association vs. Zahner, 10 Am. L. Record, 181, 6 Bull. 389.
However, I am of the opinion that the incorporators of an insurance company
other than lifc have definite corporate powers greater than those of mere promoters.
Section 8627 of the General Code provides as follows:

“Upon fling articles of incorporation, the persons who subscribed them,
their. associates, successors, and assigns, by the name and style provided
therein, shall be a body corporate, with succession, power to sue and be
sued, contract and be contracted with; also, unless specially limited, to ac-
quire and hold all property, real or personal, necessary to effect the object
for which it is created, and at pleasure convey it in conformity with its
regulations and the laws of this state. Such corporation also may make,
use, and at will alter a common seal, and do all other acts needful fo ac-
complish the purposes of its organization.”

That this section applies to insurance companies, other than life, is disclosed
by the legislative history abstracted in the opinion to the secretary of state, copy
of which is enclosed herewith. That is to say, it is one of the provisions not at
present found in the insurance code, and which is a necessary provision in the
sensc that without it the exact status of the incorporators as to power to open books
etc., is not provided for; and when reference is had to the legislative history
mentioned it appears that the original insurance code provided that the incor-
porators should have the same powers and be subject to the same duties and
liabilities as provided with respect to incorporators of a general corporation. The
conclusion necessarily follows, I think, that a corporation, as such, comes into
existence as soon as the articles of incorporation are filed and is composed of the
incorporators. The corporation at this stage of the proceeding has the general
power to contract and be contracted with, etc., but only for the specific purposes
for which a corporation may exist at this stage .of its organization. That is to
say, it may not do business in the technical sense, nor pursue the objects of its
specific incorporation; but with respect to the doing of its constituent acts and all
those necessary to complete its organization, it enjoys the corporate franchise
and the powers flowing therefrom.

I am therefore of the opinion that the incorporators of an insurance company,
other than life, after the filing of the articles of incorporation, but before the
complete organization of the corporation as a business company, do possess all
the powers that the corporation has with respect to securing subscriptions for its
capital stock. That being the case. I am of the opinion that a contract of the kind
mentioned in your first question is a valid one and binds not only the “com-
missioners” in their personal capacity, but also the corporation itself when organized.

Your second question requires consideration of some of the provisions of the
“blue sky” law. Section 12 is prohibitory in character; it provides in part as
follows:

“No person or company shall, for the purpose of organizing or pro-
moting any insurance company * * * dispose or offer to dispose, within this
state, of any such stock, unless the contract of subscription * * * ghall
be in writing, and contain a provision substantially in the following
language: .
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“‘No sum shall be used for commission, promotion and organization
expenses on account of any share of stock in this company in excess of
__-- per cent. of the amount-actually paid upon separate subscriptions
* * % and the remainder of such payments shall be invested as authorized
by the law governing such company and held by the organizers * * *
and the directors and officers of such company after organization, as bailees
for the subscriber, to be used only in the conduct of the business of such
company after having heen licensed and authorized therefor by proper
authority.’

“The amount of such * * * expenses shall in no case cxceed hfteen per
cent. of the amount actually paid upon the subscription.

“Funds and securities held by such organizers, trustees, directors or
officers, as bailees, shall be deposited with a bank or trust company of this
state or invested as provided by (certain) sections of the General Code
until such company has been licensed as aforesaid.”

Section 14, also mentioned by you, refers to and operates upon the “dealer.”
This term is defined in section 2 of the act as follows:

“The term ‘dealer,” as used in this act, shall be deemed to include any
person or company * * ¥ disposing, or offering to dispose, of any such se-
curity, through agents or otherwise, and any company engaged in the market-
ing or flotation of its own securities either directly or through agents
or underwriters or any stock promotion scheme whatsoever; except (here

follow certain exceptions of no interest in this connection).”
The same section also defines the term ‘“company” as follows:

“any corporation, co-partnership or association, incorporated or unincor-
porated, and whenever and wherever organized.”

Coming now to section 14, its operative provisions are as follows:

“No dealer, for the purpose of organizing or promoting any com-
pany * * * shall, within this state for or on behalf of the issuer or any
underwriter thereof, dispose or attempt to dispose of any such security
unless such dealer be licensed as provided herein and until, together with
the filing fee of five dollars, there be filed with the ‘commissioner’ the
application of such issuer for the certificate provided for in section six-
teen of this act, and, in addition to the other information hereinbefore
required (here follow certain items of information, some of which could
only emanate from a company already organized. However, these items
of information so required cannot, in my judgment, be held to alter the
meaning of the provision already quoted from section 14, which clearly in-
cludes within the purview of that section dealers engaged in promoting a
company before its organization, as well as dealers existing in the floatation
of its securities after organization).”

Before going further it is necessary to define the phrase “dispose of securities,”
as used in section 14. This is also defined in section 2, as follows:

M

“‘dispose of’ shall be construed to mean * * * gbtain subscription for.”

Therefore, it is apparent that section 14 applies, although in reality there is
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no “security” in existence during the technical “promotion” of a company. In other
words, while the statute uses the phrase “dispose of securities,” this phrase is
intended to include obtaining subscriptions for securities to be thereafter issued.

The word “securities” is defined by section 1 of the law so as clearly to include
stocks.

You next refer to section 16. This section authorizes the issuance of a cer-
tificate to the applicant who applies under section 14. It contains certain provisions
which are somewhat inconsistent with some of those of section 14, in that it
empowers the “commissioner” to make an examination of the “issuer of securities,”
and authorizes him to issue his certificate only in the event that “he shall find that
the law has been complied with, and is satisfied that said company is solvent, that
its business is properly and legitimately conducted, and that its proposed disposal
of its securities or other property is not on unfair terms.” No such investigation of
the “issuer” could be had while the “issuier” is not yet in existence as such; clearly,
no investigation of solvency or method of conducting business could be made as
to a corporation still in the embryonic stage; yet section 14 clearly authorizes an
application on behali of a dealer engaged in organizing or promoting a company,
as well as on the part of one engaged in assisting in the floatation of the securities
of an organized company. Therefore, I am of the opinion that not all of the con-
ditions in section 16 apply universally, hut that where the certificate is sought by a
promoter or by a dealer operating in behalf of promoters, the “commissioner,” if
he finds that the law has been complied with, and is satisfied that the business
venture is a sound one, and that the proposed disposal of securities is not on
unfair terms, may issue a certificate upon the payment of a fee without satisfying
himself of the solvency of any company as a going concern, or the proper and
legitimate conduct of its business. To hold otherwise would deprive the first
provision of section 14, and many of the other provisions of the act, including some
of the definitions in section 2, of all meaning whatsoever, and would limit the
issuance of certificates to those engaged in assisting in the floatation of the stock
of an organized company.

Section 19, to which' you also refer, provides that:

“If the issuer of such securities be a company incorporated, organized
or formed to make any insurance named in subdivisions 1 and 2, division
3, title IX of the General Code (evidently the legislature contemplated title
1X of part sccond) the ‘commissioner’ for all-the purposes named in sec-
tions 14 and 16 of this act shall be the superintendent of insurance of this
state * * *"

This section operates, in my judgment, upon a situation such, as that concerning
which you inquire, hecause, although the “issuer” in the case of the promotion of a
company, is not yet in existence, yet, the corporation to he formed in the future is
for all the purposes of the act the “issuer.” For the promoters, while they are
securing subscriptions, have no authority whatever as a matter of course to issue
any security ; that must he done by the corporation when organized.

I am therefore of the opinion that when the securities to be sold are those of a
corporation yet to be organized, which when organized will be “a company * * *
organized * * * to make any insurance named, etc., as provided in section 19, the
“commissioner,” for the purposes of section 14 and 16, supra, is the superintendent
of insurance.

Considering all the sections above quoted and referred to, together, I am of the
opinion that the superintendent of insurance, as the “commissioner” for the purposes
of the “blue sky” law, may issuc his certificate upon the payment of the proper fee
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to the incorporators of an insurance company, other than life, who have entered
into a contract with one or more persons to pay them commissions for the sale of its
stock ; such commissions, together with other organization expenses, coming within
the fifteen per cent. prescribed by section 12 of the act.

Inasmuch as the incorporators constitute the company during its embryonic
stage, the certificate may be issued to or with respect to the company as such,
using the corporate name.

Only in the way which I have outlined could the “blue sky” law operate upon
or apply to the securing of subscriptions to the capital stock of an insurance com-
pany, other than life; and as the intention to make its provisions applicable to the
securing of such subscriptions is very clear, I have reached the conclusion that
whatever inconsistencies and verbal difficulties may be encountered in the language
of the “blue sky” law must be subordinated to that controlling intention.

Very truly yours,
TivmorHY S. Hocan,
Attorney General.

.

744.

CONVEYANCE OTF PUPILS IN A SPECIAL DISTRICT—BOARD OF ED-
UCATION—TRUANT OFFICER—COMPULSORY ATTENDANCE AT
SCHOOL—SPECTAL DISTRICT.

A board of education of a special school district, through its truant officer, can
compel pupils of a special school district who reside more than one and one-half
miles from the school in such special district to attend school of such district,
without providing conveyance therefor, provided that such pupils are within the
age limitation fixed by section 7763 of the General Code, and provided they are not
excused from attending scliool in the manner provided by said section.

CoLumBus, OHIo, January 22, 1914,

Hox. JamEes A. ToniN, Prosecuting Attorney, Lancaster, Ohio.

DeAr Sir:—Under date of November 8, 1913, you submitted to this department
a request for an opinion, as follows: )

“The New Salem special school district was formed from the village
and outlying territory, including part of subdistrict No. 8, after which the
school in said subdistrict was abandoned. Under section 7763, General
Code, as amended in 103 O. L., page 898, can the board of education (the
truant officer) of 'such special district, compel pupils residing more than
one and one-half miles from the school in such special district, to attend
‘that school, without providing conveyance therefor?”

In answer to your inquiry, I desire first of all to consider and comment upon
all sections of the school code which bear upon the matter of providing for con-
veyance of pupils of the respective school districts of the state.

Section 7730 of the General Code, provides for the suspension of schools in
subdistricts of township districts and for the conveyance of pupils of such dis-
tricts, as follows:

“The board of education of any township school district may suspend
the schools in any or all subdistricts in the township district. Upon such
suspension the board must provide for the conveyance of the pupils re-
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siding in such subdistrict or subdistricts to a public school in the township
district, or to a public school in another district, the cost thereof to be paid
out of the funds of the township school district. Or, the board may abolish
all the subdistricts providing conveyance is furnished to one or more cen-
tral schools, the expenses thereof to be paid out of the funds of the dis-

%

trict. ® % &

Section 7731 of the General Code, provides for the centralization of township
schools, and further provides that when transportation of pupils is provided for,
conveyance must pass within at least one-half mile of the respective residences of
all pupils, as follows:

“No township schools shall be centralized under the next preceding
section by the board of education of the township until after sixty days’
notice has been given by the board, such notices to be posted in a con-
spicuous place in each subdistrict of the township. When transportation
of pupils is provided for, the conveyance must pass within at least the
distance of one-half of a mile from the respective residences of all pupils,
except when such residences are situated more than one-half of a mile
from the public road. But transportation for pupils living less than one
and one-half miles, by the most direct public highway, from the school
house shall be optional with the board of education.”

Section 7748 of the General Code, provides that in certain instances, the board
of education must pay the tuition of all successful applicants who have complied
with the provisions of said section and who reside more than four miles from
the high school provided by the board, by the most direct route of public travel,
when such applicants attend a nearer high school, or, that such board, in lieu of
paying such tuition, may pay for the transportation of the pupils living more than
four miles from such school, as follows:

-

“A board of education providing a third grade high school as defined
by law shall be required to pay the tuition of graduates from such school
residing in the district at any first grade high school for two years, or at
a second grade high school for one ycar and a first grade high school for
one year. Such a board providing a second grade high school as defined
by law shall pay the tuition of graduates residing in the district at any
first grade high school for one year; except that, a board maintaining a
second or third grade high school is not required to pay such tuition when
a levy of twelve mills permitted by law for such district has been reached
and all the funds so raised are necessary for the support of the schools of
such district. No board of education is required to pay the tuition of any
pupils for more than four school years; except that it must pay the tuition
of all successful applicants, who have complied with the further provisions
hereof, residing more than four miles by the most direct route of public
travel, from the high school provided by the board, when such applicants
attend a nearer high school, or 1 liew of paying such tuition the board of
education wmaiutaining a high school may pay for the transportation of the
pupils living more than four miles from the said high school, maintained
by the said board of education to said high school. Where more than one
high school is maintained, by agreement of the board and parent or
guardian, pupils may attend either and their transportation shall be so paid.
A pupil living in a village or city district who has completed the elementary
school course and whose legal residence has been transferred to a township
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or special district in this state, before he begins or completes a high school
course, shall be entitled to all the rights and privileges of a Boxwell-Pat-
terson graduate.”

Section 7733 of the General Code, provides that a board of education of any
village school district may at its option provide for the conveyance of the pupils
of the district or any adjoining district, to the school or schools of the district,
the expense of conveyance to be paid from the school funds of the district wherein
such pupils reside, as follows:

“At its option, the board of education in any village school district
wmay provide for the conveyance of the pupils of the district or any adjoin-
ing district, to the school or schools of the district, the expense of convey-
ance to be paid from the school funds of the district in which such pupils
reside. But such boards as so provide transportation, shall not be required
to transport pupils living less than one mile from the school house or
houses.”

Section 7732 of the General Code, provides that boards of education of special
school districts may provide for the conveyance of the pupils of such district to the
school or schools of the district or to a school of any adjoining district, as follows:

“Boards of education of special school districts may provide for the
conveyance of the pupils of such districts to the school or schools of the
districts or to a school of any adjoining district, the expense of such con-
veyance to be paid from the school fund of the special school districts.
But boards of education of such districts as provide transportation for the
pupils thereof, shall not be required to transport pupils living less than
one mile from the school house; and such boards of education shall not
discriminate between different portions of said districts or between pupils
of similar ages or residing at similar distances from the school house.”

If the legislature had intended to make the conveyance of pupils in ‘special
school districts mandatory, it would have specifically provided that such conveyance
“must” be provided, as in the case of section 7730 of the General Code, supra. Or,
the legislature would have mandatorily required that one of two things “must”’
be done by the board of education, such as either paying the tuition of pupils
residing in its district, who live over a certain distance from the school provided and
who attend a nearer school than the one provided in their own district, or provide
for the payment of the transportation of such pupils to its own school in lieu of
paying such tuition, as in the case of the provisions contained in section 7748 of
the General Code, supra. '

Instead of making the conveyance of pupils mandatory upon the boards of education
of special districts, the legislature has seen fit to make it only directory, and seems to
special districts, the legislature has seen it to make it ouly directory, and seems to
have left the matter of such convevance somewhat within the discretion of the
boards of education of special school districts by merely providing that such boards
“may” provide for conveyance of the pupils of such districts. In other words, the
legislative intent seems to be that the conveyance of pupils in special school dis-
tricts is optional with the boards of education of such district, the same as it is
optional with the boards of education of village districts, as provided by section
7733 of the General Code, supra.

Section 7763 of the General Code, as amended in 103 O. L., p. 898, mandatorily
requires that every parent, guardian or other person having charge of any child
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between certain specified ages, “niust” send such child to a public, private or paro-
chial school, for a certain specified time, as follows:

“Every parent, guardian or other person having charge of any child
between the ages of eight and fifteen years of age if a male, and sixteen
years of age, if a female, must send such child to a public, private or
parochial school, for the full time that the school attended is in session,
which shall in no case be for less than twenty-eight weeks. Such attendance
must begin within the first week of the school term, unless the child is
excused therefrom by the superintendent of the public schools, in city or
other districts having such superintendent, or by the clerk of the board of
education in village, special and township districts not having a superin-
tendent or by the principal of the private or parochial school, upon satis-
factory showing, either that the bodily or mental condition of the child
does not permit of its attendance at school, or that the child is being in-
structed at home by a person qualified, in the opinion of such superin-
tendent or clerk, as the case may he, to teach the branches named in the
next preceding section.”

The conveyance of pupils residing in special school districts being optional
with the hoard of education of special school districts, as provided by section 7732
of the General Code, supra. and the attendance of pupils between certain ages being
mandatorily required by the provisions of section 7763, as amended in 103 O. L.,
p. 898, supra; it is therefore my opinion, in direct answer to ycur inquiry, that a
board of education of such special school district, through its truant officer, can
compel the pupils of such school district, who reside more than one and one-half
miles from the school in such special district, to attend the schools of such district
without providing conveyance therefor, provided that such pupils are within the age
limitation fixed by said scction 7763, and provided that they are not excused from
attending school in the manner provided hy said section; and provided further that
such pupils are not attending a school in their own district wherein they reside, or
a school in an adjoining district which is nearer than the school to which they are
assigned in their own district wherein they reside, as provided by section 7735,
G. C, as follows:

“When pupils live more than one and one-half miles from the school
to which they are assigned in the district where they reside, they may at-
tend a nearer school in the same district, or if there be none nearer therein,
.then the nearest school in another school district, in all grades below the
high school. In such cases the board of education of the district in which
they reside must pay the tuition of such pupils without an agreement to that
effect. But a board of education shall not collect tuition for such attendance
until after notice thereof has been given to the board of education of the
district where the pupils reside. Nothing herein shall require the consent
of the board of education of the district where the pupils reside, to such
attendance.”

Yours very truly,
TiMorHY S. HoGAN,
Attorney General,
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745.

INDETERMINATE SENTENCE—PAROLE PRISONERS—FORMER IM-
PRISONMENT .IN A PENAL INSTITUTION—INDETERMINATE
SENTENCE LAW.

Where a prisoner has served an indeterminate sentence under the new inde-
terminate sentence law, and such prisoner has served a previous term in a penal
institution, the board of administration cannot parole such prisoner, although the
board may, by wvirtue of section 2160 grant to any such prisoner an absolute re-
lease at any tine belween the expiration of the minimum and maxinuon terms
provided for by law for the crime for which such prisoner was convicted.

1

CoLumsus, OHIo, January 15, 1914,

The Ohio Board of Administration, Columbus, Ohio. ,
GENTLEMEN :(— have your letter of December 20, 1913, asking as follows:

“Can the Ohio board of administration parole a prisoner serving
an indeterminate sentence under the new indeterminate sentence law,
when such prisqner has served a previous term in a penal institution ?”

The indeterminate sentence law (103 O. L. 229) reads:

AN ACT

“To provide for indeterminate penitentiary sentences and to repeal section
2166 of the General Code.

“Be it enacted by the general assembly of the state of Ohio:

“Section 1. _That section 2166 of .the General Code he amended to
read as follows: ’

“Section 2166: Courts imposing sentences to the Ohio penitentiary for fel-
onies, except treason, and murder in the first degree, shall make them
general and not fixed or limited in their duration. All terms of imprison-
ment of persons in the Ohio penitentiary may be terminated by the Ohio
board of administration as authorized by this chapter, but no such terms
shall exceed the maximum, nor be less than the minimum term provided
by law for the felony of which the prisoner was convicted. If a prisoner is _
sentenced for two or more separate felonies, his term of imprisonment may
equal, but shall not exceed, the aggregate of the maximum terms of all the
felonies for which he was sentenced, and, for the purposes of this chapter, he
shall be held to be serving one continuous term of imprisonment. If through
oversight or otherwise, a sentence to the Ohio penitentiary, should be for a
definite term, it shall not thereby become void, but the person so sen-
tenced shall be subject to the liabilities of this chapter, and receive the
benefits thereof, as if he had been sentenced in the manner required by this
section.

“Section 2. That original section 2166 of the General Code is here-
by repealed.” )

This section is substituted for section 2166, chapter 2, division 4 of the General
Code entitled “penal institutions.”
Inasmuch as this law provides that “all terms of imprisonment of persons
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in the Ohio penitentiary may be terminated by the Ohio board of administration
as authorized by this chapter” we must look to-the other provisions of the chapter
to find in what manner the board may act.

Section 2160 of ‘the chapter provides:

“The board of managers shall provide for the conditional or abso-
lute release of prisoners under a general sentence of imprisonment, and
their arrest and return to custody within the penitentiary. A prisoner
shall not be refeased, conditionally or absolutely, unless, in the judg-
ment of the managers, there are reasonable grounds to believe that his
release is not incompatible with the welfare of society. A petition or
application for the release of a prisoner shall not be entertained by the
board. A prisoner under general sentence to the penitentiary shall not
be released therefrom until he has served the minimum term provided by law
for the crime of which he was convicted; and he shall not be kept in the
penitentiary beyond the maximum term provided by law for such offense.”

Section 2169 provides:

“The board of managers shall establish rules and regulations by which
a prisoner under sentence other than for murder in the first or second
degree, having served the minimum term provided by law for the crime
of which he was convicted and not_previously convicted of felony or not
having served a term in a penal institution, or a prisoner under sen-
tence for murder in the first or second degree having served such sen-
tence twenty-five full years, may be allowed to go upon parole outside
the buildings and enclosures of the penitentiary. Iull power to enforce
such rules and regulations is hereby conferred upon the board, but the
concurrence of every member shall be necessary for the parole of a
prisoner.” s

If the words “conditional release” used in section 2160 do not mean “parole,”
the question vou ask would be easily answered in the affirmative. But a careful
reading of the statutes has convinced me that these words mean one and the
same thing, and even without such investigation it would be hard to imagine a
conditional release that would not be a parole, or a parole that would not be a
conditional release. So in the discussion of this question I shall consider the two
words as synonymous.

Sections 2160 and 2169 were originally sections 5 and 8 respectively of “an
act relating to the imprisonment of convicts in the Ohio penitentiary and the
employment, government and release of such convicts by the hoard of managers.”
These sections are found on pages 74 and 75 of volume 81, Ohio Laws, and read:

Section 5. “Every sentence to the institution of a person hereafter
convicted of a felony, except for murder in the second degree who has
not previously been convicted of a felony and served a term in a penal
institution, shall be, if the court having said case thinks it right and prop-
er to do so, a general sentence of imprisonment in the penitentiary. The
term of such imprisonment of any person so convicted and sentenced,
may be terminated by the board of managers as authorized by this act,
but such imprisonment shall not exceed the maximum term provided by
law for the crime for which the prisoner was convicted and sentenced;
and no prisoner shall be released until after he shall have served at least
the minimum term provided by law for the crime for which the prisoner
was convicted.
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Section 8. “The said board of managers shall have power to es-
tablish rules and regulations under. which prisoners sentenced to im-
prisonment under section 5 of this act, may be allowed to go upon parole
outside of the buildings and enclosures, but to remain, while on parole,
in the legal custody and under the control of the board, and subject at
any time to be taken back within the enclosure of said institution; and
full power to enforce such rules and regulations, and to retake and re-
imprison any convict so upon parole, is hereby conferred upon said board,
whose written order, certified by its secretary, shall be a'sufficient warrant
for all officers named therein, to authorize such officer to return to actual
custody any conditionally released or paroled prisoner; and it is hereby
made the duty of all officers to execute said order the same as ordinary
criminal process.”

Section 8, above quoted, was amended in 8 O. L., p. 236, to read as follows:

“That said board of managers shall have power to establish rules
and regulations under which any prisoner who is now, or hereafter may

be, imprisoned under a sentence other than for murder in the first or

second degree, who may have served the minimum term provided by law

for the crime for which he was convicted, and who has not previously

heen convicted of a felony, and served a term in a penal institution, may

be allowed to go upon parole outside of the buildings and enclosures, but

to remain, while ‘on parole, in the legal custody and under the control of

the board, and subject at any time to be taken hack within the enclosure

of said institution.”

It will be noted that section 5.of the act withheld from the court the power
to impose an indeterminate sentence in cases where the prisoner had been “pre-
viously convicted of a felony and served a term in a penal institution,” and that
section 8, as amended in 82 O. L., p. 236, made such prisoner ineligible for parole.
For this reason, at that time, the question you now ask could not have arisen,
since a prisoner previously convicted could not have been given an indeterminate
sentence under section 5, nor paroled under section 8 as amended.

Section 5 of the act referred to appears in the Revised Statutes in practically
the same form as when originally enacted, and section 8 appears in the revised
statutes in the same form as amended in 82 O. L., p. 236, above quoted.

These sections were carried into the General Code by the codifying commis-
sion as sections 2160 and 2169, but the codifying commission omitted entirely that
part of section 5 which conferred on the courts the power to impose general sen-
tences. The part omitted by the codifying commission read:

“Every sentence to the penitentiary of a person hereafter convicted
of a felony, except murder in' the second degree, who has not previously
been convicted of a felony and served a term in a penal institution, may
be, if the court having said case thinks it right and proper, a general
sentence of imprisonment in the penitentiary.”

So that in the General Code we find section 2160 providing for the parole
and absolute release of prisoners serving general or indeterminate sentences, but
nowhere in the code do we find any authority for the court to impose such sen-
tences, nor any mention of any ‘class of prisoners being precluded from receiving
such sentences.

But in 103 Ohio Laws, page 29, the legislature again conferred on the courts



ATTORNEY GENERAL. 159

the power to impose such sentences, and made it compulsory for the court to so
sentence all prisoners regardless of the fact that they may have been previously
convicted, and said “all terms of imprisonment of persons in the Ohio peniten-
tiary may be terminated by the Ohio board of administration, as authorized by
this chapter.”

This they did with sections 2160 and 2169 before them, section 2160 providing
that all prisoners who should be given indeterminate sentences could be paroled
or absolutely released by the board, and section 2169 providing that no prisoner
could be paroled who had previously been convicted of a felony or had served a
term in a penal institution. The question now is—did the legislature, when they
declared in 103 O. L., in the face of these two provisions that all sentences to
the penitentiary, except for treason and murder in the first degree, must there-
after be indeterminate, mean to allow all prisoners so sentenced to receive paroles
by virtue of section 2160, or only those prisoners so sentenced not previously
convicted of a felony in accordance with section 2169°?

Under section 2160 the hoard can absolutely release such second term prisoner
sentenced to an indeterminate sentence any time between the expiration of the
minimum and maximum term provided by law for the crime of which he was
convicted, and in the absence of any further action on the part of the legislature,
it might be held that in enacting the indeterminate sentence law (103 O. L., 29)
it was the legislative intent to make all prisoners sentenced under that law eligi-
ble to parole under section 2160, regardless of the fact that some may previously
have been convicted of a felony. Such holding it would seem would arrive at
the real intention of the legislature and harmonize with the spirit of the inde-
terminate sentence law, for surely if the board has power to absolutely release
a prisoner so sentenced, it should have the power to conditionally release, in order
to determine after a trial whether the prisoner has reformed to such an extent as to
warrant his absolute release.

But on April 14, 1913, about a month and a half after the indeterminate sen-
tence law was passed, the legislature repealed section 2169 of the General Code
and re-enacted it in a different form, making provision for the paroling of pris-
oners sentenced for murder in the second degree, and granting to the Ohio board
of administration the power to designhate geographical limits to which a paroled
prisoner may be confined. This action on the part of the legislature settles the
question beyond a doubt and compels the conclusion that the legislature intended,
in enacting the indeterminate sentence law, to withhold the parole privilege from
a prisoner sentenced under that law when such prisoner had previously been
convicted of a felony and served a term in a penal institution, for when they
repealed section 2169 and re-enacted it in a different form, surely if they intended
that all prisoners were to be paroled they would have taken advantage of such an
opportunity to remove the clause withholding the privilege of parole from prison-
ers previously convicted. The fact that they did not do this is, in my mind, con-
firmatory of their intention in enacting the indeterminate sentence law, to with-
hold such parole privilege from prisoners previously convicted. and it is, there-
fore, my opinion that the Ohio board of administration cannot parole any pris-
oner sentenced under the indeterminable sentence law passed February 13, 1913,
when such prisoner has previously been convicted of a felony, or has served a
term in a penal institution, although the board may, hy virtue of section 2160
grant to any such prisoner an absolute release at any time bhetween the expiration
of the minimum and maximum terms provided by law for the crime for which
such prisoner was convicted.

i Very truly yours,
TinmotHY S. Hocax,
Attorney General.
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746.

INDETERMINATE SENTENCE LAW—MAXIMUM AND MINIMUM SEN-
TENCE — POWERS OF PAROLE BOARD — CONCURRENCE' SEN-
TENCES.

Under the indeterminate sentence latw, it twas the intention of the legislature
to treat prisoners serving concurrent Sentences as serving one term. The only
way this can be done is to add the minimum and maxinmum terms for the differ-
ent felonies and treat the prisoner as serving one term for the different felonies
of which he was convicted, with such combined minimums and maximuns as the
limiting one which the board may act.

CoLumsus, OHio, December 13, 1913.

Hox. P. E. THoMmas, Warden, Ohio Penitentiary, Columbus, Ohio.

Dear Sir:—I have your letter of October 20th, 1913, inquiring substantially as
follows

“Under the indeterminate sentence law how are we to enter a pris-
oner on our records, and what is his maximum and minimum time in
so far as the parole board is concerned in each of the following cases:

“A prisoner is sentenced to serve two terms for two different crimes,
for which the maximum and minimum penalties provided by statute differ,
the sentence providing one term is to begin at the expiration of the other;
for example, John Smith is sentenced to an indeterminate sentence for
burglary from one to fifteen years, and an indeterminate sentence for
perjury from three to ten years, thc term in one case to begin at the ex-
piration of the other.

“2. A prisoner is sentenced for two terms for two different crimes,
for which the maximum and minimum penalties provided by statute differ,
but nothing is said in the commitment paper in regard to one sentence be-
ginning at the expiration of the other; for example, William Jones is sen-
tenced to an indeterminate sentence from one to fifteen years for burg-
lary, and an indeterminate sentence from three to ten years for perjury,
nothing being said in the sentence in regard to when the terms shall com-
mence.”

. i

This department has heretofore held that where the court sentenced a prisoner

to two or more terms, one to begin at the expiration of the other, the terms ran

consecutively, but that in the absence of such provision in the sentence the two
terms ran concurrently.

The new indeterminate sentence law (103 O. L., p. 29) reads:

“Courts imposing sentences to the Ohio penitentiary for {felonies.
except treason, and murder in the first degree, shall make them general
and not fixed or limited in their duration. All terms of imprisonment
of persons in the Ohio penitentiary may be terminated by the Ohio board’
of administration as authorized by this chapter, but no such terms shall
exceed the maximum, nor be less than the minimum term provided by
law for the felony of which the prisoner was convicted. If a prisoner
is sentenced, for two or more separate felonies, his term of imprisonment
may equal, but shall not exceed, the aggregate of the maximum terms
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of all the felonies for which he was sentenced and, for the purposes of
this chapter, he shall be held to be serving one continuous term of im-
prisonment. If, through oversight or otherwise, a sentence to the Ohio
penitentiary should be for a definite term, it shall not thereby become
void, but the person so sentenced shall be subject to the liabilities of this
chapter, and receive the benefits thereof, as if he had been sentenced in
the manner required by this section.”

Particular attention is called to that part of the above section which reads as
follows:

“If a prisoner is sentenced for two or more separate felonies, his
term of imprisomment may equal, but shall not exceed, the aggregate of
the maximum terms of all the felonies for which he was sentenced, and
for the purposes of serving one continuous term of imprisonment.”

In the use of these words the legislature has, I think, taken away from the
courts of this state the power to impose concurrent sentences to the Ohio peni-
tentiary, and in every instance when a prisoner is sentenced to the penitentiary for
two or more felonies, the Ohio board of administration may, if they sec fit, cause
him to serve the aggregate of the maximum terms for all the felonies of which
he was convicted.

This is clear from a careful reading of the statute, and is in harmony with
the spirit of the indeterminate sentence law the object of which is to vest in
the prison authorities the power to determine when a prisoner can safely be re-
leased. -

While the statute clearly states that when a prisoner is sentenced for two or
more felonies his term of imprisonment may equal the aggregate of the maximum
terms, no mention is made of when the prisoner becomes eligible for release,
and vou ask tn he advised as to the earliest date upon which the hoard may order
his discharge.

Inasmuch as the legislature has made provisions for combining the maximum
terms in such cases, and has said that the prisoner “shall be held to be serving
one continuous term of imprisonment,” I think it was clearly the intention to
treat all such terms so imposed as one term, and the only way in which this can
be done is to add the minimum and maximum terms for the different felonies and
treat the prisoner as serving one term for the different felonies of which he was
convicted, with such combined minimums and maximums as the limits within which
the board may act.

Applying this rule in the specific cases referred to by you, it is my opinion that
John Smith must serve not less than four ycars and not more than twenty-five
vears, and Wm. Jones the same, there being no such thing as concurrent sen-
tences under the new indeterminate sentence law in the state.

Very truly yours,
Tixoray S. Hocax,
Attorney General,

6—A. G.
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747.

BANKS AND BANKING—PRIVATE BANKS—STOCKS—POWER OF A
PRIVATE BANK TO HOLD STOCK IN A STATE BANK.

A private bank has the right to hold stock in a state bank. There is no doubt
but what the state legislature could pass laws to prohibit private banks from
purchasing shares of stock in state banks and other corporations, but so far no
legislation has been enacted along this line. There is nothing to prevent a pri-
vate bank from so dealing in the stocks of other banks and corporations.

CoLumBus, OHro, January 7, 1914,

Hon. EMery LATTANNER, Superintendent of Banks, Columbus, Ohio.

Dear Sir:—I have your favor of October 10, 1913, in which you ask my
opinion as follows:

“Has a private bank the right to hold stock in a state bank? The
state bank laws prohibit a state bank from holding stock in another state
bank.”

Section 8683, General Code, applying to corporations generally, provides:

“A private corporation also may purchase, or otherwise acquire, and
hold shares of stock in other kindred but not competing private corpora-
tions, domestic or foreign.”

As to banks, however, section 9761, General Code, forbids any commercial
bank, savings bank, safe deposit company or trust company to be the purchaser
or holder of shares of its own stock, unless the same be purchased or taken as se-
curity to prevent loss upon a debt previously contracted in good faith, while sec-
tion 9765, General Code, in directing the manner in which the funds of a savings
bank may be invested, provides:

“No purchase or investment shall be made in the stock of any other
corporation organized or doing business under the provisions of this chap-
ter.” )

Section 9684, General Code, provides:

“x * * No banking company shall be the holder or purchaser of
any portion of its capital stock, or the capital stock of any other incor-
porated company, unless such purchase be necessary to prevent loss upon
a debt previously contracted in good faith, on security which, at the time,
was deemed adequate to insure its payment, independent of any lien on
such stock. * * ¥’

This section just noted is a part of the free banking act, (49 O. L, 41, sec.
12) ; and it has been held, though not with respect to this question, that the pro-
visions of this free banking act apply only to banks organized thereunder.

“State vs. Gibbs, 7 N. P. n. s., 345, 351.
“Coppock vs. Kuhn, 3 C. C, 599, 602.”
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Whatever may be the correct construction as to the application of section
9684, it is certain that the term “banking company,” as therein used, cannot be
construed to cover private banks, whether conducted by an individual or a part-
nership.

“State ex rel. vs. Kilgour, 8 N. P, n. s, 617.”

The precise question here is whether or not a private bank has the right tol
own and hold stock in a state bank. In the consideration of this question it is
to be borne in mind that, excepting the right to issue bills to circulate as money,
the business of banking is not a franchise eminating from the state, but a com-
mon law privilege belonging to all citizens generally.

“Bank of California vs. San Francisco, 142 Cal., 276.
“State vs. Richcreek, 167 Ind., 217.
“Coppock vs. Kuhn, supra.”

Of course, the agency of a corporation, in the conduct of banking business,
is a franchise and such corporation has only such powers as are expressly or im-
pliedly given it in the necessary and proper conduct of its business. And as to
banking business conducted by private persons, either as individuals or partner-
ships, it is recognized that the business is one so vitally affecting the welfare of
the people, that the state, in the exercise of the police power, may make reason-
able and proper regulations as to the conduct of the business; (State vs. Richcreek,
supra.) and with respect to the question at hand, the legislature would undoubtedly
have power to place limitations on the manner in which the funds of private banks
as such might be invested, and prohibit the purchase therewith of shares of stock
in state banks or other corporations. The fact remains, however, that no such
regulation has been attempted, and there is nothing to prevent the owners of
private banks investing bank funds in such shares. The depositors in a private
bank undoubtedly have some interest as to how the funds so deposited are in-
vested by the bank, but as a matter of law, such depositors occupy towards the
bank only the position of general creditors. As general creditors they have not,
of course, any lien or charge on the funds in the bank, nor any such interest
therein as would affect the right of the bank to invest the same if it saw fit.

Very truly yours,
TimorrY S. HocaN,
Attorney General.
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748.

UNION CEMETERY—TRUSTEES AND COUNCIL ACTING AS A JOINT
BOARD— VILLAGE CEMETERY—CEMETERY TRUSTEES.

Without additional legislation, the trustees of townships and council of muni-
cipalities, acting as a joint board in the control of union cemeteries, have the same
power and duiies for managing and controlling such cemeteries that a city or
village has in controlling its own, and all difficulties arising because of the aboli-
tion of the office of cemetery trustee may be. cared for under the provisions of
section 4189, General Code, as amended, with the aid of section 4193, General
Code.

CorumBus, Omio, February 5, 1914.

The Burean of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—I have your inquiry as to the status of union cemeteries, since
the passage of the act of April 18, 1913, 103 O. L, 272. T also have a letter from
E. E. Jackson, village solicitor of Rockford, Ohio, one from W. P. Meeker, of
Greenfield, Ohio, and one from A. J. Layne, city solicitor of Ironton, Ohio, upon
the same subject, and all of which go to the effect of the above mentioned act
which amends section 4189 and repeals sections 4184 and 4185 of the General Code.

The effect of this enactment and repeal is to abolish boards of trustees of
union cemcteries and place the control and management of such cemeteries in the
hands of the trustees of townships and council or councils of municipal corpora-
tions. .

Said section 4189 as amended, reads:

“The cemetery so owned in common, shall be under the countrol and
management of the trustees of the township or townships and the council
of the municipal corporation or corporations and their authority over it
and their duties in relation thereto shall be the same as where the ceme-
tery is the exclusive property of a single corporation.”

Attention is first called to that part of the language therein:

“and their authority over it and their duties in relation thereto shall be
the same as where the cemetery is the exclusive property of a single
corporation.”

“Corporation” in this connection must be construed as meaning a municipal
corporation and to include both cities and villages. The evident intention of this
act was to abolish joint boards of cemetery trustees and at the same time, by
reference, grant to the township trustees and councils of municipalities in charge
of union cemeteries, all the powers and duties possessed by either cities or villages,
in regard to the same subject. Such being the case, and the language appearing
to be apt and clear, the question arises as to the manner in which thlS grant may
be carried -out.

Section 4193, General Code, reads:

“The trustees of such township or townships, or the council or coun-
cils of such municipal corporation or corporations may at any time call a
joint meeting of the council or councils and the trustees of the town-
ship or townships, on a reasonable notice given by either, for the purpose
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of making joint rules and regulations for the government of the cemetery,
or changing them, and making such orders as may be found necessary for
the application of moneys arising from the sale of lots, taxes, or other-
wise.”

Section 4201, General Code, reads:

“The clerk of the corporation shall record in a book provided for that
purpose, a plat of all grounds for cemetery purposes laid out into avenues,
walks, paths, and lots, and he shall execute to the purchasers of lots such
conveyances as may be necessary to carry into effect the contracts of sale.
The conveyance shall, at the person receiving it, be recorded in a book to
be kept for that purpose, by the clerk of the corporation.”

This last section was first enacted on May 7, 1869, when our municipal laws
were first codified and was found therein as section 391 (66 O. L., 214); was
applicable to municipal corporations, whether cities or villages, and was at that
time a perfectly clear provision, but the change of other laws since then, the
providing for clerks in villages and clerks of council and auditors in cities, and
various changes of grades of cities and officers therein, makes the application of
this section of considerable difficulty at this time. When originally enacted, as
ahove stated, it was applicable to all classes of municipalities and clearly so, and
the fact that it has not been amended nor changed in language, affords greater
aid in its construction than is the position in which it was placed by the codifying
commission. 1 therefore conclude that it is to be construed in the light of its
original language, independent of its position in the code.

Again referring to section 4193, General Code, attention is called to the fol-
lowing language thereof:

“for the purpose of making joint rules and regulat‘ions for the govern-
ment of the cemetery, or changing them, and making such orders as may
be found necessary for the application of moneys arising from the sale of
lots, taxes, or otherwise.”

Under favor of this section and in virtue of the power granted in section
4189, as amended, all joint boards may create a superintendent, manager, board
of trustees, or such other officer or officers as it deems best and proper for the
government of the cemetery and the application of all moneys belonging to such
cemetery, and including the selection of a treasurer, provision for his bond, and
the loaning, investment, reinvestment of moneys belonging thereto.

At this point I deem it proper to suggest because of having learned that
sonte joint boards have selected some of their own members to act as superin-
tenderts, trustces, managers and the like, that the doing so is very bad policy, to
say the least of it, and in no instance should any member of this joint board be
appointed or selected as one of the persons to manage or control the cemetery,
sell lots, receive, disburse, handle funds, or to do anything for which he should
report to or be held accountable by such joint body.

It has been suggested that members of a village or city council may not act
as members of this joint body on account of the provisions of sections 4207 and
4218, General Code, wherein it is provided that members of council shall not hold
any other public office or employment except that of notary public or member of
the state militia and then when a member of council ceases to possess any of the
prescribed qualifications, he shall forfeit his office.
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The answer to this is that under the provisions of section 4189, added duties

are prescribed for councilmen as such, in the case of joint or union cemeteries,
- the same and not different from duties of councilmen with regard to city or vil-

lage cemeteries. Or, to state it differently, council of cities or villages having
union cemeteries, are permitted and required to act in conjunction with township
trustees in managing and controlling them, and there is neither an added duty,
office or employment as to council, but rather permission is granted for the town-
ship trustees to act with them, and they with the trustees, in managing and con-
trolling union cemeteries, or, such explanation is not conclusive or satisfactory,
the act of April 18, 1913, (103 O. L., 272) as the later enactment, is special and
must therefore be read as an exception to or modification of the general section
prescribing the qualifications of councilmen and the objection is answered.

I am, therefore, of the opinion that without additional legislation, the trustees
of townships and council of municipalities, acting as a joint board in control of
union cemeteries, have the same powers and duties in managing and controlling
such cemeteries that a city or village has when controlling its own and that any
and all difficulty arising or supposing to arise because of the abolition of the
office of cemetery trustees, may be readily cared for under the provision of sec-
tion 4189, as amended, with the aid of section 4193, General Code.

Yours very truly,
Timoray S. Hocan,
Attorney General.

749. . ,

COUNTY COMMISSIONERS OFFERING A REWARD—TERMS OF SUCH
OFFER—TO WHOM AWARD MAY BE PAID.

Where a felonious assault is made upon a wan rendering him unconscious,
and the county commissioners offer a reward for the capture of the man making
the assault, and the injured man after regaining consciousness gives information
avhich leads to the capture of the person being sought, the county conumissioners,
if they find that the person furnishing the information acted in good faith and has
complied with the terms of the offer made, may give him the award.

CoLuMBus, OHIO, January 20, 1914,

Hon. Treo. H. TANGEMAN, Prosecuting Attorney, Wapakoneta, Ohio.

Dear Sir:—I have your letter of January 2d, in regard to the claim of Fred
Weinert, of $100.00, being the amount of a reward offered for information leading
to the arrest of a person who, on May 10, 1913, made a felonious assault on the
claimant.

The facts are—that the assault was a very brutal one, Mr. Weinert was ren-
dered unconscious and so continued for several days, and as I understand it, until
after the commissioners offered the reward; upon his revival he furnished the
information, the person he charged was arrested, indicted and plead guilty, and
is now under sentence to the penitentiary for the offense.

That Weinert furnished the information for which the reward was offered is
not questioned, but I am not advised as to whether at the time of furnishing the
information, he had any knowledge of the reward having been offered. Conse-
quently, the matter will be considered upon the assumption that at the time of
giving the information, Weinert had no knowledge of the reward having been
offered.
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“According to the weight of authority, the person rendering the ser-
vice must have knowledge of the offer in order to be entitled to the re-
ward. 34 Cyc., 751.

A careful examination of all available authorities will sustain the above stated
proposition, provided number is considered as determining weight as against a
consideration of the character of the courts, their opinions and reasoning.

The statute under which this reward was offered, reads:

“When they deem it expedient, the county commissioners may offer
such rewards as in their judgment the nature of the case requires, for the
detection or apprehension of any person charged with or convicted of fel-
ony, and on the conviction of such person, pay it from the county treas-
ury, together with all other necessary expenses, not otherwises provided
for by law, incurred in making such detection or apprehension. When
they deem it expedient, on the collectian of a recognizance given and
forfeited by such person, the commissioners may pay the reward so
offered, or any part thereof, together with all other necessary expenses
so incurred and not otherwise provided for by law.”

This, and the section following, in relation to the detection and apprehension
of horse thieves, are so worded as to be susceptible of the construction that the
reward may only be offered for the detection or apprehension of some known
person. Inasmuch as they use the language “any person charged with a felony,”
this might involve knowledge of the identity of the criminal before an offer could
be made and would not authorize the doing of that which is the primary object
in both sections, that which is most frequently called into action and but for
which there would be no call to use the word “detection.”

The Century dictionary defines “detection” as follows:

“The act of detecting, finding out, or bringing to light; a discerning;
the state or fact of being detected or found out; as, the detection of faults,
crimes, or criminals.”

The fact is, this section has, in practice, always been construed as though it
read with the words “to be charged” included after the word “charged” and
before the words “with” or “convicted of a felony.” In order to avoid the ques-
tion as to whether matters of this kind rest in contract and accepance must be
with knowledge of the offer, the case of Williams vs. Carwardine, 4 Barn. &
Adolph, 621, has been given various constructions, and in a note found in 9th L.
R. A, NX. S, 1057, it is said:

“Following the supposed doctrine of Williams vs. Carwardine, a few
cases have held that one may earn the reward although he performed the
service without knowledge of the offer.

“Drummon vs. U. S, Ct. Cl., 356.

“FEagle vs. Smith, 4th Houst. Del., 293.
“Dawkins vs. Sappington, 26 Ind., 199.
“Everman vs. Hyman, 26 Ind, App., 165.
“28—N. E., 1022

“84 Am. St. Rep., 284
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The trouble with this statement lies in the fact that what is stated as the sup-
posed doctrine of Williams vs. Carwardine is the true doctrine of that case when
it is more than casually considered.

The informant in that case had knowledge of the offer beyond cavil; the
prevalent idea then, and now for that matter, was that the giving of the infor-
mation, in order to justify recovery, must be with knowledge of the offer and with
a view of getting it. The defense in the Carwardine case assumed knowledge
on the part of the claimant, but insisted that the giving of the information was
not done in acceptance of the offer as made, nor in compliance with its terms and
conditions, but was based on another and very different motive. The jury found
especially, under the direction of the court, that the giving of the information
which was voluntary, was not induced by the offer of the reward, but by other
motives. The pleading set forth a reliance on the promise of reward. The plea
was a general issue.

The claim was made that as the plaintiff was not induced by the offer of
the reward to give the information, the law would not imply a promise; and as
he jury found that the plaintiff was not induced by the offer of the reward but by
other motives to give the information, counsel for the defense insisted that there
was no right of recovery. That the defense ignored the matter of knowledge and
acceptance and went beyond it and to the effect that a claimant must not only have
the knowledge but in order to recover he must have been controlled by the motive
arising from its acceptance, cannot be questioned. Curwood for the defense
moved for a new trial, in disposing of which it was said:

“Denman C. J.—The plaintiff, by having given information which led
to the conviction of the murderer of Walter Carwardine, has brought her-
self within the terms of the advertisement, and therefore is entitled to
recover.

“Littledale J.—The advertisements amounts to a general promise,
to give a sum of money to any person who shall give information which
might lead to the discovery of the offender. The plaintiff gave that in-
formation.

“Parke J.—There was a contract with any person who performed
the condition mentioned in the advertisement.

“Patteson J.—I am of the same opinion. We cannot go into the
plaintiff’s motives.”

That the finding of the jury and the language of the justices refusing the
motion, eliminated all questions of knowledge, acceptance with knowledge, and
of contract other than as the latter might exist upon the performance of the con-
ditions of the offer, independent of knowledge, seems too clear for argument.

Of course, where as in an Indiana case, (not the one in 26) the offer is
statutory, performance of the act entitles the performer to the reward, fee, com-
pensation or whatever it may be termed. The distinction made by White J. in U.
S. vs. Mathews & Gunn, 173 U. S, 381, between offers made by public authorities
and private individuals, affords no aid on the subject. If the mater must rest in
contract and the contract can only exist by the doing of the act, with knowledge
of the offer, the rule is as applicable to a public as to a private offer. To my mind,
the true rule is correctly stated by Parke J., when he says:

“There was a contract with any person who performed the condition
mentioned in the advertisement.”
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In Kentucky it has been held:

“The person performing such service is entitled to the reward offered,
even if at the time of the performance he was not aware that it had been
offered.

“(26 Ind., 199.)

“Auditor vs. Ballard, 9 Bush Ky., 572.”

In this case the arrest was made as a matter of fact prior to the offering of
the reward, and in course of the opinion Peters J., very aptly says:

“If the offer was made in good faith, why should the state inquire
whether the appellee knew that it had been made? Could the benefit to
the state be diminished by a discovery of the fact that the appellee, in-
stead of acting from mercenary motives, had been actuated solely by a de-
sire to prevent the escape of a fugitive and bring a felon to trial? And
it is not well that all may know that whatever in the community has it
in his power to prevent the final escape of a fugitive from justice, and
does prevent it, not only performs a virtuous service, but will be entitled
himself to such reward as may be offered therefor? Dawkins vs. Sap-
pington, 26 Ind., 199.”

The case in 26 Ind, 199, is left to rest upon that of Williams vs. Carwardine,
4 Bara. & Adolph, 621, and the language of Peters J., as above written, is copied
from 26 Ind, 201.

I feel that the doctrine of the Indiana and Kentucky cases, based as they are
upon Williams vs. Carwardine, are founded upon better reasoning and are en-
titled to more consideration than the authorities which go to the effect that a
claimant to a reward is only entitled to receive it when he acts with knowledge of
its existence and with a view to getting it.

This, of course, is based upon the assumption that Mr. Weinert gave the in-
formation in ignorance of the offer of the reward, and leaves undecided the real
gquestion as you put it, and concerning which you state.

“While it may be argued that it was his duty to reveal this informa-
tion, it would seem that his duty to reveal this information was no greater
than if the information had been in the possession of some other private
person who had been a witness to the commission of the crime,

“In the latter event, we think there would be no question that the
person giving the information would be entitled to receive the reward.”

I think a full consideration of all the authorities bearing upon the question,
will force the conclusion that although the right to receive a reward may be based
upon contract, that knowledge of the offer nor action with intention of securing the
reward are neither of them necessarily conditions precedent to a recovery, but that
the contract as stated by Parks J., in Williams vs. Carwardine, 4th Barn. &
Adolph, 621, (24 Eng. C. L, 126, 457), was with any person who performed the
condition mentioned in the advertisement. In fact, in a state where the majority
rule is followed, and in a case where knowledge of the offer is conceded, it is
said :

“The compliance by any one with the terms of a general offer or
reward for the apprehension of a felon, if authoritively made, makes
the offer a binding contract between the person and the county.

“Cummings vs. Clinton Co., 181 Mo, 162.”
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This, however, leaves the question you present undecided, which so far as 1
have been able to ascertain, is absolutely novel and probably never has arisen
before, but as the offer was general and miist be assumed to have been made in
good faith, and as there does not seem to have been any condition attached to the
offer, excluding Mr. Weinert from making the claim, I am of the opinion that
the commissioners, if they find that while acting in good faith he has complied
with the terms of the offer, may make the allowance to him.

Yours very truly,
Timorry S. Hocax,
Attorney General.

750.

MISTAKE OF CLERK OF COURT IN CERTIFYING A PRISONER—EF-
FECT OF SUCH MISTAKE—OHIO STATE REFORMATORY—OHIO
PENITENTIARY—PAROLE PRISONER.

Where the clerk of courts in copying a judgment of the court erroncously
nade it read as a sentence to the penitentiary instead of the reformatory, and
certified such erroneous copy to the warden of the Ohio penitentiary, the warden
has no jurisdiction in the case and the clerk through his error could confer none.
The clerk’s action in this case is of no effect, and 1t still remains his duty to cer-
tify the judgment of the court to the superintendent of the Ohio Siate Reforma-
tory. When this has been done, it will be the duty of the superintendent of the
reformatory to issue a parole to the prisoner, providing he complies with their
requirements; if he has fled after his release, e should be treated as a prisoner
escaped from the county jail.

Corumpus, OHIo, January 6, 1914,

Hown. P. E. Tuomas, Warden Ohio Penientiary, Columbus, Ohio.
Dear SirR:—I have your letter of December 29, 1913, inquiring as follows:

“On October 10, 1913, we received certificate of sentence in the case
of one George Kristoff, who was convicted of larceny at the September
term of court of Erie county, Ohio. The certificate of sentence provides
that the said George Kristoff, having plead guilty, it is therefore the sen-
tence of the court that he be imprisoned in the penitentiary of this state,
etc.

“The journal entry, however which accompanied this certificate of
sentence provides that the defendant be committed to the Ohio State Re-
formatory at Mansfield, and the sentence suspended and the defendant
placed on probation.

“The difference between the place of confinement designated in these
two documents was overlooked at the time the case was received, and the
defendant was certified to probation supposedly as an inmate under sen-
tence to this institution.

“Since he has been certified, he has heen declared a violator, and ad-
vertised ‘as such.

“However, since he has been declared as a violator, the discrepancy in
these documents has been discovered.

“Query: If he is captured have we authority to accept him as a pro-
bation violator; if not, have the authorities at the reformatory, or shall
the matter be handled by the court officials of the county from which he
was committed, and the commitment and certification to probation on file
at this institution be disregarded, and considered void?”
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Sections 13706, 13709 and 13710, General Code, provide:

Section 13706: “In prosccutions for crime, except as hereinafter pro-
vided, where the defendant has pleaded or been found guilty, and the
court or magistrate has power to sentence such defendant to be confined
in or committed to the penitentiary, the reformatory, a jail, workhousec,
or correctional institution, and the defendant has never before been im-
prisoned for crime, either in this state or elsewhere, and it appears to the
satisfaction of the court or magistrate that the character of the defend-
ant and circumstances of the case are such that he is not likely again to
engage in an offensive course of conduct, and that the public good does
not demand or require that he shall suffer the penalty imposed by law,
such court or magistrate may suspend the execution of the sentence and
place the defendant on probation in the manner provided by law.”

Section 13709: “When it is the judgment of the court that the de-
fendant be placed upon probation and under the supervision of the peni-
tentiary of the reformatory, the clerk of such court shall forthwith make
a full copy of the judgment of the court, with the order for the suspen-
sion of the execution of sentence thereunder and the reasons therefor,
and certify them to the warden of the penitentiary or to the superintend-
ent of the reformatory, to which the court would have committed the
defendant but for the suspension of sentence.”

Section 13710: “Upon entry in the records of the court of the order
for the probation provided for in the next preceding section, the de-
fendant shall be released from custody of the court as soon as the re-
quirements and conditions required by the board of managers have been
properly and fully met.”

It is clear from the above sections that in the case before us the clerk of
courts should have made a full copy of the judgment of the court, with the
order for the suspension of the execution of sentence thereunder, to the superin-
tendent of the Ohio State Reformatory, and the prisoner should not have been
released from the county jail until he had complied with all the requirements
and conditions imposed by the Ohio board of administration with reference to
suspended reformatory sentences.

The clerk, however, in copying the judgment of the court erroneously made it
read as a sentence to the penitentiary instead of the reformatory, and certified
such erroneous copy to you, the warden of the Ohio penitentiary. You, as such
penitentiary warden, had no jurisdiction in the case, and the clerk, through his
error, could confer none. What the clerk did in the case is of no effect, and it
still remains his duty to certify the judgment of the court to the superintendent
of the Ohio State Reformatory. When his has been done, it will be the duty of
the superintendent of the reformatory and the Ohio board of administration to
issue to the prisoner a certificate of probation (which certificate authorizes the
release of probation prisoners from jail), provided he complies with their re-
quirements; but if the prisoner has been released and has fled from the county in
which he was sentenced, and does not comply with the requirements which the
board has made essential to the issuing of a certificate of probation, then the
prisoner will not come within their jurisdiction, and he should be treated as a
prisoner who has escaped from the couny jail between the time of his sentence
and his delivery into the hands of the proper prison authorities.

’ Very truly yours,
TimotrHy S. Hocax,
Attorney General,
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750-A.

STATE SENATOR — SALARY —RESIGNATION —APPOINTMENT TO
STATE OFFICE—LIEUTENANT GOVERXNOR.

If a state senator has drawn his salary for the current year, and the session
has been concluded, and he resigns from the senate and is appointed to another
state position, he may retain the salary that he has drawn as senator and receive
his salary from the time of his induction into his new office, this office beiny that
of lieutenant governor.

CoLumsus, OHio, February 10, 1914.

Hon. A. V. DoNaHEY, Auditor of State, Columbus, Ohio.
Dear Sir:—I have your inquiry of October 22, 1913, as follows:

“Tf a state senator has drawn his salary for the current year, and the
session has been concluded, and later on he resigns from the senate and
is appointed to another state position, is he entitled to the salary for the
other state position for the full time that he holds it, or is he only en-
titled to the difference between his salary as state senator and the salary
of the new office to which he was appointed?”

Section 50 of the General Code, reads as follows:

“Each member of the general assembly shall receive as compensation
-a salary of one thousand dollars a year, which shall be paid in monthly
installments of not exceeding two hundred dollars during the year, but in
any year in which a session of the general assembly is held the balance of
the salary for such year shall be paid at the end of the session. Each
member shall receive two cents per mile each way for mileage once a
week during the session from and to his place of residence, by the most
direct route of public travel to and from the seat of government, to be
paid at the end of each regular or special session. If a member is absent
without leave, or is not excused on his return, there shall be deducted
from his compensation the sum of ten dollars for each day’s absence.”

As you state in the closing part of your letter, that your inquiry grows out of
the resignation of Senator Greenlund and his appointment as lieutenant governor,
my answer will be directed at that particular situation.

Under section 50, General Code, as above copied, Senator Greenlund was en-
titled to draw, and as I understand your letter did draw his full salary for the
year 1913, at the close of the late session of the legislature. His doing so was
perfectly legal, and in compliance with the law, and entirely dissimilar to a case
presented some time ago when it was claimed that a like salary was drawn at a
time when a resignation was intended, and where it was not expected on the part
of the recipient of the salary that he would hold himself in readiness for the
balancg of the year to perform the duties of the office, if any should be presented.

This situation is more nearly analogous to that of Judge Lawrence when he
made claim to his salary as supreme court reporter.
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“Where the duties of an office are specified and limited in their char-
acter and not continuous during the year, an annual salary is prescribed
by law as the compensation will be payable and apportioned with refer-
ence to the duties performed and not to the lapse of time.

“Wiiliam Lawrence, ex parte, 1 O. S, 431.”

The only material difference between the case of Lawrence and that of
Greenlund is that section 50 of the Gencral Code carries with it, that which the
court construed as attaching to a similar situation when the law was silent as to
time of payment of salary.

The senator having drawn his salary at the time it was made payable, under
section 50 of the General Code, is entitled of right, to retain it, and under no
conceivable circumstances could he be compelled to refund any portion of it unless
there was a called session and he should fail to attend and subject himself to
the forfeiture, or reduction of compensation provided in the latter part of said
section 50, General Code. .

There is no question of incompatibility of offices arising here because Sena-
tor Greenlund doffs his senatorship before he dons the lieutenant-governship.

I have been convinced that there is necessity for legislation with respect to
the salaries of members of the general assembly. I have been more than doubt-
ful of the constitutionality of the present act in that respect. The present stat-
ute was passed over the veto of Governor Harmon on May 31, 1911. Without
having before me what Governor Harmon said, my personal recollection is that
one of his reasons for vetoing the statute was that he believed it unconstitutional.
The great objection to the present statute is that it.secks to pay the members
for the second year of their term at the end of the session held in the first year.

I have in mind an instance wherein one member of the general assembly re-
ceived his salary at the end of the session held in the first year for the whole
second year and then resigned. Under a demand from this department the mem-
ber was required to return the second year’s salary. But I am unable to see any
well-founded objection to a member of the general assembly recciving his salary
for one year at the end of the session held in that year, as he really renders all
the service to be rendered.

I would not care to suggest the invalidity of the statute beyond the fact that
certainly a member should not draw the second year’s salary in the first year,
and at least not before the end of the second year session. The salaries are fixed
at the amounts they now are doubtless upon the theory of compensation for ser-
vices rendered in each year for the session held in each year—the regular session
as regularly held, and the extraordinary session when one is so held.

I am unable to see any objection in your case, either legal or moral, to Lieu-
tenant Governor Greenlund’s receiving his salary from the time of his induction
into that office.

Very truly yours,
TimorHY S. Hocax,
Attorney General.
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751.

PUBLIC HIGHWAYS CROSSING RAILWAYS—CONSTRUCTION AND
REPAIR OF SUCH BRIDGES OVER RAILWAY—MAINTENANCE OF
SUCH BRIDGES— COUNTY COMMISSIONERS —BRIDGES TO BE
MAINTAINED BY RAILWAY.

Where a railroad crosses a public highway below grade, which necessitates
the building of wagon bridges across the railroad track, and wno agreement was
made between the county commissioners and the railroad company as to the con-
struction and repair of these bridges, it is the primary duty as between the county
commissioners and the railroad company for the railvoad company to construct
and keep the bridges in repair. It the company fails to do this, the county con-
missioners should repair or reconstruct the bridges and bring action against the
ratlroad company for the costs thereof.

CorumBus, OHIo, February 5, 1914.

Mr. T. J. KReMER, Proxecz)ting Attorney, Woodsfield, Ohio.

DEeArR Sir:—As previously acknowledged, I have your favor of August 1,
1913, in which you say:

“A great many years ago a certain railroad crossed some of our
public highways below grade, which necessitated the building of wagon
bridges across the railroad track. It is my understanding that the county
commissioners built the bridges and perhaps have kept the same in re-
pair from that time up until the present time but our present board of
commissioners do not feel that it is their duty to do so and are demand-
ing that the railroad company maintain said bridges, which they refuse
to do. So far as I know, the various records in the commissioners’
office do not show any contract or arrangement between the board of
county commissioners and said railroad company.”

On the above stated facts you ask my opinion as follows:

“First: Can a railroad company be compelled to build and main-

tain the overhead bridges? .
“Second: If so, what would be the proper procedure to compel them
so to do?”

4
1

In 1893 an act was passed making provision for the elimination of grade
crossings. (90 O: L., 359. Sec. 8863 et seq, G. C.)

Section 5 of this act is now section 8869, General Code, which reads as fol-
lows:

“After the work is completed, the crossing and its approaches
are to be kept in repair as follows: When the public way crosses the
railroad by an overhead bridge, the frame work of the bridge and its
abutments shall be maintained and kept in repair by the railroad com-
pany, and the surface of the bridge and its approaches, by the munici-
pality or county in which they are situated. When the public way passes
under the railroad, the bridge and its abutments shall be maintained
and kept in repair by the railroad company, and the public way and its
approaches, by the municipality or county in which they are situated.”



ATTORNEY GENERAL. 175

It is clear that the act, of which this section is a part, applies to existing
grade crossings and as to overhead bridges. Section 8869 has reference only to
such as may be constructed for the purpose of separating the grades of a high-
way and of a railroad, as pravided for in the act.

“Grinnell vs. County Commissioners, 6 N. P, n. s, 180, 182).”

This section has, therefore, no relevancy to the question here presented, and
is here noted for.the reason that same is mentioned in correspondence attached
to your inquiry.

Sections 8773 and 8914, General Code, provide as follows:

Sec. 8773: “When it is necessary in the construction of its road to
cross a road or a stream of water, a company may divert it from its
location or bed, but without unnecessary delay it shall place such road or
stream in such condition as not to impair its former usefulness.”

Sec. 8914: ‘“Before operating such road, such company or person
shall maintain at every point where a public road, street, lane or high-
way used by the public, crosses such railroad, safe and sufficient cross-
ings, and on each side of such crossings cattleguards sufficient to pre-
vent domestic animals from going upon such railroad; and such com-
pany or person shall be liable for all damages sustained in person or
property by reason of the want or insufficiency of such fence, crossing or
cattle-guard, or neglect or carelessness in the construction thereof, or
in keeping them in repair.”

These sections, first enacted respectively in 1852 and 1874, are but declara-
tory of the common law with respect to their application to the question at hand.

In the casc of Railroad Company vs. Defiance, (52 O. S, at page 314,) the
court, referring to section 3284, Revised Statutes, now section 8773, General Code,
says:

“This provision, it seems, is substantially the common law rule on the
subject, which, it is held, imposes the duty upon a railroad company con-
structing its road across a public highway, to restore, or reunite the high-
way at its own expense, by reasonably safe and convenient means of
passage, although the charter, or statute authorizing the construction of
the railroad contains no express provision to that effect; and the duty so
imposed, it is held, has reference to future contingencies, and requires
the company, from time to time, to put the highway in such condition as
changed circumstances may render necessary.

“Where a new way or road is made across another alrcady in exist-
ence and use, the crossing must not only be made with as little injury
as possible to the old road, but whatever structures are necessary for such
crossing must be erected and maintained at the expense of the party
under whose authority and direction they are made.

“(Eyler vs. County Commissioners, 49 Maryland, 258).

“Where a railroad crosses a public road already in use, the railroad
company and its successors must, if not relieved by statute, not only re-
store the public road but erect and maintain perpetually all structures
and keep up all repairs made necessary by such crossing, for the safety
and convenience of public travel.

“(Dyer County vs. Railroad, 87 Tenn., 712).
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“A railroad company that constructs its track over a highway must
restore such highway to its former condition of usefulness and safety
and so maintain it; and if this cannot be done by a grade crossing, the
company must do it by constructing its tracks over or under such high-
way, or by constructing the highway over or under its tracks.

“(Wabash Railroad Company vs. Railroad Commission of Indiana,
176 Ind., 428).” '

All of the foregoing cases were decided with reference to bridges carrying
highways over railroads which had intersected such highways at such grades or
levels as to make necessary the construction of the bridges for the purpose of
restoring the highways to their former state of usefulness.

Of other decisions to the same point, as to the common law duty and lability
of railroad companies to construct and maintain such bridges, I note the follow-

ing:

“Pennsylvania Railroad Co. vs. Irwin, 85 Pa., St., 336.
“Chesapeake Railroad Co. vs. Jennings, 98 Va., 70.
“State vs. St. Paul, etc. Railroad Co., 35 Minn., 131.”

Speaking with reference to section 12 of the act of 1852, which is now
section 8773, General Code, the court, in the case of Railroad vs. Commissioners,
(31 O. S, p. 347) says:

“There is little doubt that the legislature did not intend to require
a railroad company in crossing a public highway to restore the same to its
actual former condition. This would he practically impossible. Substan-
tial restoration is all that was contemplated or intended. Some incon-
veniences to public travel are necessarily incident to all public railroad
crossings, and such as are inseparably connected therewith, must be sub-
mitted to by the public.

“But it was never intended to invest the company, without the bur-
den of compensation, with the right to narrow the width of the highway
or materially to interfere with its facilities for public travel. * * *
The company was prohibited from impairing its usefulness. This word im-
plies capabilities for use, and appertains to the future as well as to the
present. The fact that the public travel over the road may, for the time
being, be limited, does not lessen the duty to restore. Roads and high-
ways are established to subserve the future needs of the public as well
as the present.”

In the case of Toledo vs. The L. S. & M. S. Ry Company, (17 C. C, p. 265),
the court, considering the application of section 3284, R. S., (Sec. 8773 G. C.), to
the case there at hand, held:

“It is not necessary that a street should be placed in prime condition
for public travel in order to lay upon a railroad company passing over
it the obligation to maintain a bridge over it.”

It further held that this duty came to the railroad company when it construct-
ed its road across the highway.

In Railway vs. Troy, (68 O. S, 510-514), the court held that section 3324
R. S, (Sec. 8914, G. C.), ‘relates only to cases where the construction of the
highway precedes that of the railroad and does not impose any duty on the
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railroad company to construct a bridge over a street projected and laid out across
its tracks.

In the case of McNulta, Recvr. vs. Ralston, (5 C. C, 330), the court, con-
sidering the application of section 3324, R. S., (Scc. 8914, G. C.). to the facts
there presented, held:

“Where a railroad crosses streets within the limits of a municipal
corporation, the railroad company is bound to construct and maintain safe
and sufficient crossings, and the approaches thereto.

“When the street and railroad track are not upon the same level,
and the street crosses the railroad track by means of a bridge, the rail-
road company is bound to construct the bridge, and the approaches
thereto.”

Many other states have similar statutes and under them it has been uni-
formly held that where a railroad intersects a highway in such manner as to
make necessary the construction of a bridge in order to restore the highway, it
is the duty of the company to construct and maintain the same.

“County Commissioners vs. Duluth, etc. Ry. Co.,, (67 Minn, 214.)
“Bush vs. Del. etc. Railway Co., (166 N. Y., 210, 218.)
“Erskine vs. Railway Co., (105 Maine, 113.)”

At the time, therefore, that the railroad here in question was projected across
the highway of your county at such grade or level as to make necessary the con-
struction of bridges over the railroad in order to restore the highways to public
use, it was the duty of the railroad company to construct such bridges, and in-
asmuch as the duty and liability of the railroad company with reference to such
bridges is continuing, it is their duty to maintain the same and keep them in
repair, unless, on the facts stated, or in some other manner, they have been
absolved from such duty and liability.

“Eyler vs. County Commissioners, supra.
“People vs. New York Central Ry. Co, (74 N. Y,, 302.)
“Toledo vs. L. S. & M. S. Ry. Co., supra.
“Toledo, etc. Ry. Co. vs. Mammet, (13 C. C,, 591, 595).”

You do not advise whether or not the public roads, in and upon which these
bridges are constructed, are such as the board of county commissioners are re-
quired, by law, to have in its charge, and to keep in repair, but from the fact
that the commissioners constructed these bridges in the first place, and have
kept them in repair, 1 infer that the public roads in question are such as the com-
missioners have in charge and are required to keep in repair. Now, though a
duty rests upon the railroad company with respect to the construction and main-
tenance of these bridges, they, and each of them are a part of the highway and
as such have been and now are under the control of the county comrissioners.

“State ex rel. vs. Davis, (55 O. S,, 15-22).
“R. R. Company vs. Defiance, (52 O. S., 262-300-309)."

Moreover, as these bridges are a part of the highways, in and upon which
they are constructed, the commissioners, as to the people, are likewise under duty
to keep them in repair in case the railroad company refuses or neglects to do so.
(Sec. 2408, General Code).
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The case of Eyler vs. County Commissioners, supra, was one for damages
by reason of injury sustained on account of a defective bridge. The bridge was
one constructed by a canal company which had intersected a public county road in
constructing a canal. The court held that the duty of maintaining and keeping the
bridge in repair developed upon the canal company, but that inasmuch as to the
county commissioners a statute provided “they shall have charge of and control
over the county roads and bridges,” the obligation of the county commissioners
to the public was unqualifying, and the fact that the canal company was bound to
repair, did not absolve the county commissioners from their duty to the public, nor
‘was their liability affected by the fact that the action could have been brought
against the canal company.

Many other cases to the same point might be cited, of which I note the fol-
lowing :

“Zanesville vs. Fannan, (53 O. S, 605, 617, 618).
“Toledo, etc., Railroad Co. vs. Sweeney, (8 C. C., 298, 304).
“State vs. Gorham, (37 Maine, 451).

“Batty vs. Duxbury, (24 Vermont, 155).

“Lowell vs. Lock Proprietors, (104 Mass, 18, 23).
“Sides vs. Portsmouth, (59 N. H., 24).

“Newlin Township vs. Davis, (77 Pa. St., 317).

“Welcome vs. Leeds, (51 Maine, 313).”

Though as to the public, the duty of the county commissioners to keep these
bridges here in question in repair is absolute, yet, unless the railroad company, on
the facts stated, has been absolved from its duty to maintain and repair these
bridges, the county commissioners can collect the cost of the repairs made by
them, from the railroad company. This follows from the reason that, as be-
tween the commissioners and the railroad company, the primary duty with re-
spect to thé repair of these bridges, is upon the railroad company. On this point,
the court, in the case of Eyler vs. County Commissioners, supra,-held:

“That while the county commissioners were liable to the appellant in
this action, the canal company was not discharged from its abligation to
maintain and repair this bridge; nor were the commissioners left with-
out remedy against the company, but had their remedy against it for what-
ever damages might be recovered against them in this action; and if they
expended money in necessary repairs, they could recover it back from
the company in an action on the case.

“Newlin Township vs. Davis, supra.

“Pennsylvania Ry. Co. vs. Irwin, (8 Pa. St, 336).
“Chicago vs. Robbins, (2 Black, 418) (4 Wall. 657).
“Chesapeake, etc. Railroad Co. vs. Dyer Co., (87 Tenn., 712).
“Welcome vs. Leeds, (51 Maine, 313, 317).

“Rocheser vs. Campbell, (123 N. Y., 405).

“Morris vs. Woodburn, (57 O. S, 330, 335).”

Likewise, if the duty of the railroad company to maintain and repair these
bridges still obtains, the county commissioners can compel the railroad company
to make necessary repairs thereon by mandatory injunction.

“Toledo vs. L. S. & M. S. Railroad Company, (17 C. C,, 265).
“Jamestown vs. Chicago, etc., Railway Company, (69 Wisconsin, 648).”
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The sole remaining question is whether, on the facts stated, the railroad
company has been absolved from its duty to maintain these bridges and keep
same in repair. Your letter advises that the commissioners constructed these
bridges in the first place, and have since kept the same in repair, and it does not
appear that the railroad company has done anything in the way of maintenance or
repair as to these structures.

More or less pertinent to this precise question, I note the following from
Elliott in his work on roads and streets at section 33:

“A bridge may. however, be free and open to the public. yet the per-
son by whom it was constructed be charged with maintaining it in safe
and convenient condition for travel. This is often so in cases where the
facts show that the bridge was erected for private benefit, and not for
public use. In such a case there is no presumption that the public has
accepted the bridge and relieved the person by whom it was built from
responsibility. Thus, where a private corporation digs a race way or
canal across a highway and builds a bridge over it, there is no presump-
tion of acceptance by the public, and the builder is charged with the duty
of keeping it in a safe condition. In such case the benefit is to the
builder, for the public, but for his act, could have traveled on the solid
road. Where, however, the bridge is of public utility, and is used by the
public, and is not made necessary by the act of the person who built it,
acceptance by the public will be presumed, and the builder will not be
responsible for keeping it in safe and fit condition for travel. Bridges
originally built by an individual for his own benefit, but which in time
become of public benefit or utility, and are generally used by the public,
may be deemed public bridges. This would probably not be so if the
builder, by his own act in interfering with a safe and convenient road,
had created the necessity for the bridge, for, having created the neces-
sity for it, he must, upon principle, be held bound-to supply that necessity.”

With respect to the situation here presented, it does not appear why the
county commissioners constructed these bridges in the first instance, or why they
have repaired them from time to time. Inasmuch, however, ou the assumption
here made with reference to the character of the public roads in and upon which
these bridges were built, it was and has been the duty of the county commis-
sioners to the public to keep these roads open and in a safe condition for travel,
their action in constructing the bridges and repairing same is to be referred, I
think, rather to this duty than to any desire or intention on their part to relieve
the railroad company from its primary duty to construct the bridges and to
keep them in repair. In this view I do not see that the county commissioners
could have done otherwise than to construct these bridges and keep them in
repair in case the railroad company neglected to do so.

Pertinent to this point, the court, in the case of Newlin Township vs. Davis, supra,
speaking with respect to the duty of a township to keep in repair a bridge which
had been made necessary by the construction of a railroad, says:

“Suppose some private individual, owner of the land over which a
road passes, cuts a race across that road, as he may of right do, he
must bridge it at his own expense; but in the event of his neglect of
this duty may the supervisors permit such an obstruction to remain,
on the ground that the duty to bridge or fill it up, was with him who
created it, and therefore they and their township have no responsibility
with respect to it? Or take the same casc, and suppose he does build the
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necessary bridge, he is bound to keep it in repair. But if the bridge
dilapidates, and he does not repair it, may the supervisor refuse so to do,
and thus risk the life, limbs and property of the citizen? Conceding the
doctrine as contended for by the plaintiff in error, that there is no
liability upon townships in the cases above mentioned, and the result
must be, that the party injured may be wholly without redress; for he
who created the obstruction, from which the damage arose, may be in-
solvent, dead, or out of the state.”

As throwing some light on this, [ note the case of Township of Burdell vs.
Grand Rapids & Indiana Railway Co., (157 Mich, 255), the syllabus of which
is as follows:

“No duty rests on a railroad company to maintain in repair a high-
way bridge across its right of way because from the time the track was
built under the bridge, which already existed, and which it became
necessary to raise, the company voluntarily maintained it.” .

In this case a bridge had been constructed by the township over and across
a ravine, Sometime afterward the railway company constructed a spur track
down the ravine and under the bridge; the bridge being too low to admit the
safe passage of trains, the railway company elevated the bridge a foot or more,
and during the time that it used the spur track, the railway company kept the
bridge in repair. Afterward it discontinued the use of this spur track and after
doing this, it refused longer to repair the bridge. The action was one by the
township to compel the railroad company to.do so. The court says:

“There is no obligation in this case resting upon contract. The
township evidently acquiesced in the elevation of the bridge. The re-
spondent properly fixed it and its approaches, made it safe, and left it in
good condition. Manifestly no obligation would have rested upon the
respondent if its cars could have been run under the bridge with safety.
There is no evidence that the public are inconvenienced by the change, or
that it will cost the township any more to rebuild or repair the bridge at
its present height than as it formerly existed. The mere elevation of
this track (whether a foot or more does not appear) cannot be held to
transfer from the township to the railroad the legal duty to forever
thereafter rebuild and repair the bridge.”

Tn the case just cited, the primary duty with respect to the repair of the
bridge there in question was on the township, and the court held that the town-
ship was not relieved of such duty by the fact that the railroad company volun-
tarily maintained the bridge during the course of years.

In the case presented by your inquiry, the primary duty with respect to the
- construction and maintenance of the bridges was as between the county commis-
sioners and the railroad company upon such company; and though the question
is one of some difficulty, I am inclined to the view that the railroad company has
not been relieved of its primary duty with respect to the repair of these structures.
It is to be borne in mind, however, that as to the public, the county commission-
ers are likewise liable for these repairs, and if the condition of the bridges is
such as to call for repairs, the commissioners should either take proper steps to
compel the railroad company to make these repairs, or do it themselves, and
bring action against the company for the cost thereof.

Very truly yours,
TimorEY S. HoGAN,
Attorney General,
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752:

COUNTY COMMISSIONERS —POWER TO EXPEND MONEY — CON-
STRUCTION OF A CHILDREN'S HOME — SUBMISSION OF QUES-
TION OF EXPENDITURE TO VOTE OF THE ELECTORS.

Wikere county commissioners contract for the construction of a new children’s
hoine at a cost of thirtcen thousand ($13,000.00) dollars, without submitting the
question for making the improvement to a vote of the people of the county, and
such contract doecs not include heating and lighting of such building, the county
conunissioners may not, without submitting the question, install these necessities
under a separate contract, if the amount of such contract added to that elready
expended exceeds the sum of fifteen thousand ($15,000.00) dollars.

.

CoLumBus, OHIo, February 7, 1914,

Hon. E. W. CostELLO, Prosecuting Attorney, Defiance, Ohio. -

DEar Sir:—I beg to acknowledge receipt of your letter of December 22, 1913,
in which you request my opinion upon the following facts:

“The county commissioners without submitting the question af®to the
policy of making the improvement to a vote of the people of the county,
let a contract for the construction of a new children’s home at a cost
of $13,000.00, which contract does not include the heating, lighting and
plumbing of the building.

“May the commissioners now, without submitting the question, install
these necessities under a separate contract or contracts, if the amount of
such contract or contracts added to that already expended or contracted
for exceeds $15,000.007”

This question has not been determined so far as I am able to ascertain under
the provisions of section 5638 and succeeding sections of the General Code. The
first of these sections provides as follows:

“The county commissioners shall not levy a tax, appropriate money or
issue bonds for the purpose of building county buildings * * * the expenses
of which will exceed $15,000.00, except in case of casualty, as herein-

after provided; * * * without first submitting to the voters of the county,
the question as to the policy of making such expenditure.”

The remaining provisions of this group of statutes throw no light whatever
upon the question now under consideration.

A fair analogy, however, is afforded, it seems to me, by decisions under statutes
like section 4328, General Code, a part of the Municipal Code, which provides that
no contract involving the expenditure of more than $500.00 shall be entered into
by the director of public service without competitive bidding.

The decisions, which I need not cite, are to the general effect that an im-
provement which is in point of fact a single one may not, for the purpose of
avoiding a limitation of this sort, be split up into parts, and contracts separately
let for each part. Of course, officers in their discretion may make several different
improvements which, when superimposed one upon the other, may make a single
improvement, as the improvement of a street in sections. So also the county com-
missioners may construct what would ultimately be a single children’s home or court



182 ANNUAL REPORT

house, by building different sections of the building at a time. If done in good
faith, such action might be taken as to avoid submission of any question to a popular
vote.

But in the case submitted by you, the situation is different in that the edifice
which had been or will be erected by the expenditure of $13,000.00, is an incomplete
one which cannot be used for the purpose contemplated without the expenditure
necessary to provide the omitted details of construction. A building without artificial
light, heating and plumbing would be uninhabitable, and not usable for the purpose
of a children’s home.

Of course, under section 5638, General Code, it is held that county commis-
sioners may not by calling a given improvement one thing make it another, the
question being in each case as to the real substance of the transaction. (State ex
rel. vs. Commissioners 5 Nist Prius 260.)

Of course the lighting, heating and plumbing fixtures when installed will be-
come a part of the building, but this point is not conclusive in my mind one way or
the other. An installation, addition or improvement might when in place become
a fixture, and yet the building might be complete without it. In such a case I
would be of the opinion that if the building can be made complete and fit for use
without the installation or fixture in question, the subsequent addition of such an
installation or fixture at a cost such as, together with the original cost of the
building, shguld exceed the sum of $15,000.00, would not be violative of the statute,
though made without a vote of the people. Where the building cannot be used for
the intended purpose without something that is left out of the principal contract,
and separate contract are let for the addition of that necessary thing the “expenses
of the building” within the meaning of section 5638, General Code, in my opinion,
include both the main contract and such additional contracts.

I am of the opinion, therefore, that in the case mentioned by you the com-
missioners must submit the policy of the expenditure to a vote of the people before
they may lawfully enter into contracts and appropriate money for the installation
of the heating, lighting and plumbing fixtures in an amount sufficient to produce,
with the amount of the principal contract, an aggregate amount in excess of
$15,000.00. Yours very truly,

TimotHY S. HoGAN,
Attorney General.

753.

OFFICES COMPATIBLE—DEPUTY AUDITOR—CHIEF CLERK IN THE
OFFICE OF A DISTRICT ASSESSOR.

A deputy euditor who has been regularly appointed, and who is acting as
such may also be appointed as chicf clerk deputy in the office of a district assessor,
provided the positions are such that the performance of the duties of the one
would not conflict or be a hindrance to, or compel neglect of the offices of the
other positions.

CoLumeus, Omio, January 14, 1914,

Hoxw. Evt H. SeeipeL, Prosecuting Attorney, Batavia, Ohio.

Dear Sir:—I have at hand your favor of December 24th, wherein you re-
quest my opinion upon the following question:

“Can a deputy auditor, who has been regularly appointed and who is
acting as such, also be appointed as chief clerk, deputy or an cmploye in
the office of the district assessor?”
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I will take up first the position of deputy assessor, as there are many special
provisions of the statutes referring to that employment which have no application
in the case of chief clerk or other employes in the office of the district assessor.
The position of deputy auditor is provided for by section 2563, General Code,
as follows:

“The county auditor may appoint one or more deputies to aid him
in the performance of his duties. The auditor and his sureties shall be
liable for the acts and conduct of such deputy or deputies. When a
county auditor appoints a deputy, he shall make a record thereof in his
office and file a certificate thereof with the county treasurer, who shall
record and preserve it. \When a county auditor removes a deputy, he
shall record such removal in his office and file a certificate thereof with
the county treasurer, who shall record and preserve it.”

The positions of deputy assessor and other employments in the office of a
district asessor or bhoard of district assessors are provided by section 5581, General
Code, as the same now appears in 103 Ohio Laws, 787. The duties of the deputy
assessor are fixed by section 5582, General Code, appearing on page 787 of 103
Ohio Laws, which provides that the occupant of such position shall have the
powers and duties of the district assessor, with certain exceptions therein set out.

Section 5617, General Code, 103 Ohio Laws, 796, is as follows:

“A district assessor, deputy assessor, member of a district board of
complaints or any assistant, clerk or other employe of a district assessor
or district board of complaints shall not, during his term of office or
period of service or employment, as fixed by law or prescribed by the tax
commission of Ohio, hold any office of profit, except offices in the state
militia and the office of notary public.”

The prohibition of this statute extends to all the positions enumerated in your
inquiry but since its terms are limited to offices of profit it can have no bearing
upon the question, for the reason that the position of deputy auditor cannot be
considered an office under the authorities in this state.

“9 Am. & Eng. Encyc. of Law, p. 369.

“Vol. 11 Encyc. Digest of Ohio Reports, p. 214,

“1911 Supp. Encyc. Digest of Ohio Reports, p. 343.

“Opinion of Attorney General of Ohio to bureau of inspection and
supervision of public offices, June 6, 1913.”

Section 5619, General Code, 103 Ohio Laws, 797, provides:

“District assessors, members of district boards of complaints, their
deputies, assistants, experts, clerks and other .employes shall, during
their terms of office, or periods of service or employment, devote their
entire time to their respective duties, provided, however, that district
assessors or district boards of complaint may, with the approval of the
tax commission of Ohio, employ assistants, experts, clerks or other em-
ployes with the understanding that they shall devote a part only of their
entire time to their respective employments.”

i
Under this statute, before your question may be given consideration, it is
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- clearly necessary that it must be established that the approval of the tax com-
mission has heen obtained for the employment of a person in any of the positions
enumerated by you, to perform services during part of the c¢me only. Your
questions are, therefore, to be considered under the assumption that such approval
has been obtained.

The deputy auditor, by virtue of the very designation of that office, and by
confirmance of section 9 of the General Code, may perform -all and singular the
duties of his principal. Provisions in the statute, therefore, conferring duties
upon the county auditor are applicable in the consideration of the nature of the
position of deputy county auditor.

There being no prohibition of statute expressly made against the holding of
the position of deputy assessor, authorized to perform the duties of that position
part of the time only, and that of deputy auditor, the common law rule of com-
patibility of offices must apply. Under the common law offices are considered
incompatible when one constitutes a check or supervision over the other; or
when there exists a physical impossibility of conducting the duties of both; or
when the rules of public policy prohibit the holding of both offices by one and
the same individual at the same time,

Under section 5594, General Code, 103 Ohio Laws, 791, a county auditor is
required to act as secretary of the board of complaints of his district, and must
he present at each meeting of the board; whilst, under section 5592 General Code,
the assessing officer is empowered to appear before the board at any of its hear-
ings to defend his assessments. By these two statutes, I am of the opinion that
a clear conflict of duties may be presented, where the deputy auditor is required
by his chief to act as secretary of the board of complaints, inasmuch as the board
may have under consideration an assessment made by the same person as deputy
assessor.

Under section 5615, General Code, 103 Ohio Laws, 795, the county auditor is
required to approve the bond given by a deputy assessor. I am of the opinion
that such a duty is of a supervisory nature such as would prevent the person ex-
ercising it from holding both of these positions.

There are many other duties prescribed by the Warnes law, for performance
by the auditor and the assessor, which might suggest an inference of incompati-
bility ; but I am of the opinion that the reasons above set out are sufficient to sus-
tain the conclusion that the positions are incompatible.

As regards a chief clerk or other employe in the office of the district as-
sessor, who has been appointed with the intention of performing duties for part
of the time only, with the approval of the tax commission, I have been unable to
uncover any duties which would make the holding of either of these positions by
deputy auditor illegal.

It is understood, however, that I so hold with reference to these positions
upon the understanding that the deputy auditor, by the terms of his employment,
is not required to give all his time to the duties of that position, and that the
duties of that position are not as would operate as a hindrance to or com-
pel neglect of the offices of the other positions.

: You will understand that I am not passing upon the civil service feature of
your question. Where any of these positions are within the civil service, it is, of
course, understood that appointment may be made only in accordance with the
provisions of the civil service law. .

Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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754.

LIQUOR LICENSE LAW—SALOON KEEPER--SALOON LICENSE—FAIL-
URE TO PAY SALOON LICENSE—LEVY—PENALTY.

Where a person makes legal application to an assessor prior to the 26th day
of May, 1913, as a person doing business and intending to coniinue doing business
as a saloon keeper; he continues after May 26, 1913, but fails to pay the five hundred
dollars on or before June 20th. In such a case when the treasurer levies and pro-
ceeds to make the money upon such levy, he is not authorized to collect the twenty
per cent. penalty under the present statute.

Corumsus, O=HIo, January 29, 1914,

Hox. Geowce B. KLEIN, Prosecuting Attorney, Coshocton, Ohio.

Dear Sir:—In your letter of December 4th, you quote a letter from the auditor
of state to your county treasurer, dated July 17, 1913, in which the auditor stated:

“A person makes a legal application through the assessor prior to the
26th day of May, 1913, as a person doing business and intending to con-
tinue doing business as a saloon keeper. He does continue in business after
May 26, 1913, but fails to pay the $500 due on or before June 20th. There-
upon the treasurer levies and proceeds to make the money.

“The question is, how much money should be collected?

“As he made his formal application and was entered upon the original
duplicate there are no penalties except the 4% for expenses of collection
under section 6077. * * * I am of the opinion, looking at all the cognate
sections, the amount to be collected is the amount which is a lien, * * *
$1,000, plus 4%.”

You state that in the case referred to your county treasurer collected 20%
penalty, and that the applicant now files this bill for a refunder of the penalty over
and above the 4%.

T would respectfully call your attention to the case of Susan vs. Haserodt, 58
bulletin, page 183 (September 22, 1913). This case, decided by the Lorain county
court, April 26, 1911, was afterwards affirmed, without. report, by the supreme court,
Haserodt vs. Susan, 88 O. S. The syllabus reads as follows:

“The 20 per cent. penalty, prescribed by General Code 6082, formerly
section 5 of the act 100 O. L. 89, to he added to the assessment imposed

by a county auditor as a tax on the liquor traffic, cannot be imposed against

one engaged in such trafic without having first paid the assessment. Not-

withstanding the original act authorized such imposition no rule of con-
struction requires a court to read such intention into such statute as codified
and adopted by the legislature.”

This action was brought by the plaintiff to recover back a penalty paid on a
liquor traffic tax. Plaintiff started in the liquor traffic on October 8, 1910, without
first having paid the assessment as provided by law; on October 21st the county
treasurer entered on the duplicate against him a liquor assessment in the sum of
$620.88, this being the tax to the end of the assessment year in May, 1911, together
with a 20% penalty of $124.18, and 4% collection fec on both amounts, making in
all $774.86. In the collection of this amount the treasurer seized and distrained
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plaintiff’s goods and chattels and threatened to sell the same as upon execution.
The next day, October 22, 1910, the plaintiff filed an affidavit of discontinuance of
the liquor traffic, which entitled him to a rebate of $420.88 for the unexpired portion
of the assessment year and in order to save his goods from sale, under protest paid
the sum of $353.98 which included said 20% penalty, amounting to $124.18, for
which amount plaintiff brought his action.

In the case of Susan vs. Haserodt, supra, Judge Winch says:

“That before the enactment of the General Code in February, 1910, the
plaintiff would have been liable for the penalty in question there seems no
question; the point is conceded.

“The statutes then existing are found in Bates R. S. (6 ed.) sections
4364-9 to 4364-13 inclusive, originally enacted May 14, 1886, 83 O. L. 157.
That law had several sections, the first providing for a tax on the liquor
business; the second that the tax shall be a lien and fixing the time for
its payment; the third providing for the refunding of part of the tax, if
the business is discontinued; the fourth, collection of tax in case of non-
payment and the fifth providing for assessors’ returns and certain penalties.
The concluding sentence of this section reads as follows:

“‘And if any assessment aforesaid shall not be paid when due, there shall
be added a penalty thereto of 20 per centum, which shall be collected there-
with.

“Manifestly the word ‘aforesaid’ referred to any assessment provided
for in the fifth or any preceding section of the act and it was so held in
the case of Simpson vs. Serviss, 2 Cir. Dec. 246 (R. 433).

“The code commission chopped up theses sections into smaller parts and
we now find said section 5 of the original act in General Code 6081 and
6082. General Code 6081 provides that each assessor shall return to the
county auditor a statement as to each place within his jurisdiction where
the liquor business is conducted, showing the name of the person, corpora-
tion or co-partnership engaged therein, signed and verified before the assess-
or by such person, etc.

“General Code 6082 reads:

“‘If such person, corporation or co-partnership, on demand refuses or
fails to furnish the requisite information for the statement, or to sign or
verify it, such fact shall be returned by the assessor, and thereupon the
assessment on said business shall be fifteen hundred dollars. If such assess-
ment is not paid when due, there shall be added a penalty thereto of twenty
per cent. which shall be collected therewith.’ * * *

“Whether the legislature intentionally or unintentionally changed the
law as to penalties in cases like the one here before us when it enacted
the General Code, is immaterial. * * *,

“Construing this statute, not strictly, in a sense, but literally, according
to the ordinary meaning of the words used, the plaintiff was not liable to a
penalty on his assessment.

“We do not feel required to read into this statute some other meaning
than its language intends. If the legislature has made a mistake in enacting
it, and did not intend the consequence necessarily following from the
change in wording of the law on this subject, it can easily remedy its mis-
take and correct the law. Until it does so, we hold that the 20 per cent.
penalty cannot be assessed in a case of this kind.”
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The judgment of the court below was reversed, and judgment was rendered
for plaintiff in error in the amount claimed.

In view of this right recent case upon the exact question I have no hesitation
in holding that under the present statute in such cases, the treasurer is not authorized
to collect the 20% penalty.

Yours very truly,
TimotaY S. HOGAN,
Attorney General.

755.

SUPPORT OF INMATES OF INSANE ASYLUMS—HUSBAND OBLIGED
TO SUPPORT HIS WIFE, IF HE IS ABLE.

Where a woman is confined in a state hospital for the insane, and her husband
is possessed of sufficient income to pay for her support, as long as he is able to
support her, he must do so, regardless of the fact that she holds in her own name
an estate sufficient to meet such expense.

Corumsus, OHIo, January 31, 1914,

Hon. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio.
Dear Sir:—I have your letter of January 22, 1914, as follows:

“In the administration of the law set forth in section 1815 to 1815-12
we have come upon a question of doubt. A patient whom we will designate
as Mrs. Doe has an estate in her own name that is sufficient to pay her
support while an inmate in a state hospital for the insane. Her husband
is also possessed of sufficient income to pay for her support. He insists
that the guardian of his wife’s estate shall be held liable; the guardian
insists that the husband shall be held liable. Which one in your judgment
is first liable under the law?”

Section 1815-1, General Code, reads:

“When any person is committed to a state hospital for the insane, to
the Longview hospital, to the Ohio hospital for epileptics, or the institution
for feeble minded, the judge making such commitment shall at the same
time certify to the superintendent of such institution, and the superintendent
shall thereupon enter upon his records the name and address of the guardian,
if any appointed, and of the relative or relatives liable for such person’s
support under section 1815-9.”

Section 1815-9, General Code, reads:

“It is the intent of this act that a husband may be held liable for the
support of a wife while an inmate of any of said institutions, a wife for
a husband, a father or mother for a son or daughter, and a son or daughter,
or both, for a father or mother.”



188 ANNUAL REPORT
Section 7997, General Code, reads:

“The husband must support himself, his wife, and his minor children
out of his property or by his labor. If he is unable to do so, the wife
must assist him so far as she is able.”

These sections make it clear that the husband is held liable for the support
of his wife while she is an inmate of a state hospital.

Your letter states that the hushand is possessed of a sufficient income to pay for
her support as long as this is the case he must do so regardless of the fact that
she holds in her own name an estate sufficient to meet such expense.

Yours very truly,
TimorHY S. HOGAN,
Attorney General.

756.

COUNTY DETECTIVE—SECRET SERVICE OFFICER—AMQUNT THAT
COUNTY MAY PAY TFOR DETECTIVE SERVICE—PROSECUTING
ATTORNEY.

Under the provisions of section 3004, General Code, a prosecuting attorney may
not pay out of the funds therein provided, for the service of a county detective, a
greater sum than is allowed him under the law, although the work amounts to more
than the sum allowed under the law.

CorLumBus, OHIo, January 5, 1914,

Hon. CARL ScHULER, Prosccuting Attorney, Millersburg, Ohio.
Dear Sr:—Under date of January lst, you request my opinion as follows:

“Can a prosecuting attorney, under section 3004, General Code, pay
out of the fund therein provided for the services of a county detective,
whose work amounts to more than can be allowed him under the law, if
these services are in the furtherance of justice?”

The portion of section 3004 which is material to your inquiry is as follows:

“There shall be allowed annually to the prosecuting attorney in ad-
dition to his salary and to the allowance provided by section 2914, an
amount equal to one-half the official salary, to provide for expenses which
may be incurred by him in the performance of his official duties and in the
furtherance of justice, not otherwise provided for.”

The act providing for the appointment of a secret service officer appears on
page 501 of.103 Ohio Laws, and is as follows:

AN ACT

“To amend section 2915-1 of the General Code, relative to the appoint-
ment of secret service officer by prosecuting attorney.
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“Be it enacted by the general assembly of the state of Ohio:

“Section 1. That section 2915 of the General Code he supplemented
by the enactment of section 2915-1 to read as follows:

“Section 2915-1. The prosecuting attorney may appoint a secret service
officer whose duty it shall be to aid him in the collection and discovery of
evidence to be used in the trial of criminal cases and matters of a criminal
nature. Such appointment shall be made for such term as the prosecuting
attorney may deem advisable, and subject to termination at any time by
such prosecuting attorney. The compensation of said officer shall be fixed
by the judge of the court of common pleas of the county in which the ap-
pointment is made, or if there be more than one judge, by the judges of
such court in such county in joint session, and shall not be less than one
hundred and twenty-five dollars per month for the time actually occupied
in such service nor more than one-half of the official salary of the pros-
ecuting attorney for a year, payable monthly, out of the county fund, upon
the warrant of the county auditor.”

The terms of section 3004, above quoted, are general in their application, and
apply to all expenses incurred by the prosecuting attorney in the performance of
his official duties, and in the furtherance of justice. The provision regarding the
secret service officer, however, is a special one, and I am of the opinion that this
statute must be construed as an exception to the expense provisions set out in
section 3004. The legislature has seen fit to place specific restrictions upon the
amount which may be expended for a secret service officer’s services, by a county,
and has furthermore provided restrictions upon the manner of this expenditure,
viz.: approval by the judge of the court of common pleas.

In view of the well established.rule of statutory construction, that special pro-
visions must be construed as exceptions to a general provision, 1 am of the opinion
that any attempt on the part of a prosecuting attorney, to pay a'secret service officer
an amount in excess of that provided by section 2915-1, General Code, would amount
to an indirect violation and disregard of the restrictions and safeguards provided
in said section. T am of the opinion, therefore, that this latter section controls,
and that the prosecuting attorney is without power to pay a secret service officer
any funds whatever under authorization of section 3004, General Code.

Very truly yours,
TimoTHY S. Hogan,
Attorney General.
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757.

DEFECTIVE MACHINERY — INJURY — MUNICIPAL CORPORATION
POWERS OF A CITY TO COMPENSATE FOR INJURIES RECEIVED.

Where a claim is presented to the city auditor asking payment to a physician
for his services for attendance upon an employe of the service department injured
in the operation of defective machinery. In the absence of authority from council,
the city auditor should not honor the voucher for payment to such physician for his
attendance upon such emplove of the service department, so injured.

CorLumBus, OHIo, January 31, 1914,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.

GENTLEMEN ;:—In your letter of October 13, 1913, you request my opinion upon
the following question:

“A claim is presented to the city auditor asking payment to a physician
for his services in attendance upon an employe of the service department in-
jured in the operation of defective machinery. Said claim was approved
by the director of service upon the understanding that if the same was
paid by the city, the employe would not press a claim for damages. Can
the city auditor legally make payment of said claim?”

The nature of the claim comprehended in your inquiry is not disclosed by your
letter. The facts presented are not sufficient to permit a statement as to whether
or not the injury to the employe was such as would present a basis for a legal
claim against the citv. If neglect could he shown on the part of the city and the
city had heen acting in a proprietary capacity there could be no dispute as to the
city’s Hability. 1f, on the other hand, the city had been acting in a governmental
capacity it could not be charged in any way with liability. The facts may he such
that it is not clear whether the city was acting in either capacity, thereby presenting
a claim subject to a hona fide dispute as to the right of the parties before a court
of law.

Under the power to sue and be sued, conferred upon a municipal corporation
by section 3615, General Code, a city is impliedly given the power to comprothise
a suit. If the legality of the claim is doubtful, therefore, suit might be entered
against the city and judgment confessed for the amount which council see fit to
allow. 1f there exists no doubt as to the legality of the claim there can be no
question as to the power of council to pay the same under its general legislative
power to compromise claims against the city.

I am aware of no other method by which a settlement could be satisfactorily ac-
complished in this matter. The statutes nowhere provide for the payment of
physicians’ fees in behalf of employes by the department of public service, and I
am unable to see how it might be concluded that the director of public service
would have such power by implication. T am, therefore, of the cpinion that in the
absence of authorization by council, through the methods above described, the city
auditor should not honor a voucher for payment to a physician for his services
in attendance upon an employe of the service department injured in the opera-
tion of a defective machine.

Very truly yours,
TimorHY S, HogaN,
Attorney General.
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758.

STATE INSTITUTIONS FOR FEEBLE MINDED—INMATES—COUNTY
TO PAY FOR INMATES CONFINED IN STATE INSTITUTIONS.

Where it is provided by statute that all persons over the age of fifteen years,
who are now, or may hereafter become inmates of a custodial departinent of the
Ohio institutions for the feeble minded, a sum of money may be charged to the
county from which said inmate is received. The fact that the superintendent and the
trustees of the Ohio institutions for feeble minded fail to exercise their right of
collecting this sum of money from the counties having inmates in such institutions
for a period of twelve years does not prevent them from exercising their right at
any time to make such collection, based on the number of inmates and the per
capita.

Corumsus, On10, December 18, 1913,

Hon. Joe T. Doax, Prosecuting Attorney, Wilmington, Olhio.
Dear Sik:—On October 1, 1913, you wrote me as follows:

“April 22, 1898, the legislature of Ohio passed an act to provide cus-
todial care for the feeble minded (93 O. L. 209); section 3 of said act
provides ‘that all persons over the age of fifteen years who are now,
or may hereafter become inmates of the custodial department of this in-
stitution, from any county in the state, may be charged by the trustees
and superintendent of said institution against said county, a sum not ex-
ceeding,’ etc.

“The period of twelve years elapsed -without the exercise of the dis-
cretion provided for by the above section.

“On June 22, 1910, a letter was received by county auditor Fisher from
E. J. Emerick, superintendent Ohio institution for feeble-minded youth,
stating ‘as the trustees have decided to enforce this law’ (meaning the one
above quoted) ‘we thought it best to inform you that you may make ar-
rangements for the same.” Nine days later, or on July 1, 1910, said auditor
received from said superintendent a bili for $2,064.19, the total charge for
keeping certain persons therein named, from January 1, 1910, to July 1,
1910.

“I am of the opinion, that after said board had permitted twelve
years to clapse without taking such a step, our county had a right to expect
that that same plan would be continued until the county auditor should
be notified in advance of any such charges being made and far cnough in
advance to give the county authorities time to make a proper levy to meet
the demand.”

You claim this bill should not be paid, for the reasons assigned, and ask my
opinion on the matter. During the period of time covered by the account presented
to your county, of which you complain, section 3, 93 O. L., 209, was substantially
section 1898, G. C., and read as follows:

“For each person over the age of fifteen years in the custodial depart-
ment from any county in the state, the trustees and superintendent may
charge against such county a sum not exceeding the annual per capita cost
to the county of supporting inmates in its county infirmary, as shown by
the annual report of the board of state charities. The treasurer of the
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county shall pay the annual draft of the financial officer of the institution
for the aggregate amount chargeable against such county, for the preceding
year, for such inmates.”

This continued to be the law on that subject until the repeal of section 1898
aforesaid, which is found in volume 103, O. L., p. 913; and it follows that the ques-
tion of the payment of this account is controlled by the law as it stood, up to its
repeal August 12, 1913. In my opinion, there is no ambiguity in the language of
section 1898, as to the charges for maintaining custodial inmates of said institu-
tion. By inspecting the annual report of the board of state charities, the exact
amount of per capita cost to each county for supporting inmates of county in-
firmaries, can be ascertained. Such cost having been so ascertained, the authorities
of this state institution had a right to charge against your county the full amount
of said per capita for each inmate therefrom, and collect it. Your county was as
much bound to take notice of this statute as the officers in control of said institution.
You cannot complain if the claim was not promptly presented; and mere delay in
so presenting, does not excuse the ultimate payment of the claim. The fact that
a claim covering only a portion of the time is presented, does not justify your
county rejecting it, if, in fact, the bill is correct for the particular period in question.

On August 31, 1910, the attorney general of Ohio rendered an opinion to the
superintendent of said institution for feeble-minded youth, construing said section
1898, in which he held that the amounts based on the above facts are chargeable and
collectible from the county. (Attorney General’s Annual Report, 1910-11, p. 678.)

On December 9, 1910, the said attorney general again construed section 1898
for the prosecuting attorney of Lucas county, Ohio, in which he emphatically reiter-
ated the above decision and doctrine. (Attorney General’s Annual Report for 1910-
11, p. 844.) Moreover, the officers of your county had the opportunity of knowing
at all times the exact number of inmates from said county in said institution, and
should have provided for their support under section 1898.

I am, therefore, of the opinion that your county should pay the amount of the
bill rendered, provided of course it is correct as based on the number of inmates
and the per capita. Yours very truly,

TiMmoTHY S. HoGAN,
Attorney General.

759.

PRIVATE BANK—INSPECTION FEE—STATIONERY—INSPECTION—
STATE BANKING DEPARTMENT—PRIVATE BANK ACT.

Where a private bank kunown as the G. C. Munn and Company, of Portage, Ohis,
which carries the word “bank” on its stationery, such bank is subject to inspection
and the pavment of the tuspection fee for cxamination to the state banking depart-
ment, as provided for in the private bank act, 103 O. L., 379.

CorLumsus, Onlo, January 30, 1914,

Hox. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.

Dear Sie:-—Under date of October 24, 1913, vou wrote asking my opinion, and
in your letter you say: :

“The question has arisen whether a private hank, known as the G. C.
Munn and Company, of Portage, Ohio, which carries the word ‘bank’ on
its stationery, is subject to inspection and the payment of the inspection
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fee for examinations. They rendered this office a statement of their busi-
ness as of Sept. 4th, in accordance with our request. I am enclosing copy of
their attorney's letter.”

By refercnce to the letter mentioned in your communication I note that up to
the time the private bank act (103 O. L., 379) went into effect this bank in question
was conducted under the name of “The Munn Bank.” At this time the bank had
on hand a large amount of bank stationery with its name printed thereon, which it
has since utilized—as stated in the attorney’s letter—by having the new name of
the bank and the word “successors” printed over the former name of the bank
as follows: “G. C. Munn & Co., Successors to Munn Bank.”

The question is whether the use of the word “bank” in this manner and in this
connection brings this bank within the regulatory provisions of the act above noted.

Section 1 of this act provides as follows:

“That no corporation not organized under the laws of this state, or of
the United States, or person, partnership or association, shall use the word
‘bank,” ‘banker’ or ‘banking’ or ‘trust’ or ‘trust company,’ or words of similar
meaning in any foreign language, as a designation or name under which
business may be conducted in this state unless such corporation, person,
partnership or association shall submit to inspection, examination and
regulation, as provided in this act. The superintendent of banks shall
execute all laws in relation to corporations organized under the laws of
this state or of the United States, persons, partnerships and associations
- using the word ‘bank,” ‘banker’ or ‘hanking,’ or ‘trust’ or ‘trust company,’
or words of similar meaning in any foreign language as a designation or
name under which business is conducted in this state.” ’ .

I take it that the intent of this section is that no private bank or corporation
not organized under the laws of this state shall use the word ‘bank’ or other
particular words therein mentioned, as a component part of the designation or name
under which business may be conducted, unless such private bank or corporation
shall submit to inspection, examination and regulation as provided for in the act,
and also, though the language of the section is not altogether happy to this end,
that if such private bank or corporation does use the word “bank,” or other par-
ticular words mentioned in the scction, as a designation or name under which its
business is conducted, it thereby becomes subject to the provisions of the act.

With respect to the particular question at hand, I note that the statute does
not specify the particular manner of use of the word “bank” by a private bank,
which shall be effective to bring it within the provisions of the act, and as to this
I am inclined to the view that any substantial use of the word, whether on its
stationery or otherwise, is sufficient for the purpose. However, it must appear
that the word “bank” is used as a component part of the designation or name under
which the business of a private hank is conducted, before such bank is made subject
to the provisions of the act.

The solution to the question here made depends on the consideration whether
or not, within the contemplation of this act, the whole expression, “G. C. Munn &
Co., Successors to Munn Bank,” may properly he considered the designation or
name under which the business of the bank is being conducted as indicated hy the
stationery of the bank now in use. In the consideration of this question it is
pertinent to observe that, excepting the right to issue bills to circulate as money,
the right of natural persons to carry on the business of banking is in no sense
a franchise ¢manating from the state, but is a common law right.

T—A. C.
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State vs. Richcreek (167 Ind., 217).
Bank of Augusta vs. Earle (13 Pet, 519, 596).
Curtis vs. Leavitt, (15 N. Y., 9).

Though as to individuals the business of banking is one resting upon common
law right, yet it is a business so vitally affecting the welfare of the people that it
is subject to proper regulation by the state in the exercise of the police power.

State vs. Richcreek, supra.
Blake vs. Hood (53 Kan. 499).
State ex rel. vs. Woodmansee (1 N. D., 246).

Yet statutes, though enacted in the exercise of the police power, and though
founded in wise public policy, which are effective to abridge the freedom of in-
dividuals in the conduct of their business, ought always to receive such construc-
tion as will carry out the purpose and intention of the legislature in their enactment,
with the least possible interferences with the rights of such persons.

Carberry vs. People (39 Ill. Ap. 506).
Nance vs. Southern Railway Co. (149 N. C., 366). .
Young vs. Madison county (137 Iowa, 515).

Keeping these considerations in mind with reference to the question at hand,
it is pertinent to inquire as to the purpose and scope of the statute before noted,
in view of the language therein used. It is apparent that this statute does.not
seek to subject all private banking business to regulation, but only such as by the
use of the word “bank” or other particular words designated in the statute as a
part of the designation or name under which the business is conducted, indicates or
advertises the fact that the business done under that name is that of banking.

As to private bankers’it was competent for the legislature to discriminate be-
tween persons carrying on the business of banking in such way as to indicate and
advertise the nature of their business, and those who do not. The designation
rests upon satisfactory reasons proceeding from the fact that the former will, in
all likelihood, attract and command a greater volume of business than the latter,
which consideration in turn presents a greater need for regulation.

The intent of the statute is, of course, to be drawn primarily from its lan-
guage, and the question always is as to the meaning of that which is enacted rather
than as to what the legislature intended to enact, and the spirit and purpose of
an act is to be extracted from the words of the act itself and not from conjecture
aliunde.

(66 O. S., 621, 627).
(18 O. S, 311, 341).

yvet when the spirit and purpose of an act is so ascertained, that which comes within
such spirit and purpose is as much within the act itself as that within its letter.

Latshaw vs. State (156 Ind. 194, 204).
Cummins vs. Pence (Ind. 91 N. E,, 529).
Hasson vs. City of Chester (W. Va. 67 S. E,, 731, 733).

As before noted, it is apparent from the language of this statute that its
purpose is to subject all private banks to the provisions of the act that by the use
of the word “bank,” or other particular words therein mentioned as a part of the
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name under which business is done, indicate and thus advertise that banking is
their business; and with respect to the particular bank herein question it is clear
that the present use of the word “bank” as effectually indicates and advertises the
fact that banking is the business carried on as if the name *“Munn Bank” alone
were used. In other words, the present use of the word “bank,” in the manner
and connection before noted, within the spirit of the statute, at least brings this
bank within the provisions of the act. The statute should be so construed as to
make effective its purpose insofar as that purpose is manifest from the language
of the statute itself, and should not, without cogent reason, be so construed as to
make possible an easy evasion of that purpose.
On the considerations above noted, I am of the opinion that the bank in
question is subject to inspection and examination, as provided for in this act.
Very truly yours,
TimoraY S. HOGAN,
Attorney General.

760.

BANKS AND BANKING—TRUST FUNDS—ASSETS AND LIABILITIES—
TAXES AND TAXATION—TAX—FEE BILL.

In computing the tax on banks under the fee bill, trust funds deposited in
such banks should be taken into conisderation, as such funds in the bank’s possession
constitute resources within the meaning of section 9786, General Code, upon which
the fee therein provided for is figured and determined. '

CorLumsus, OHIO, January 20, 1914.

Hon. EMerRY LATTaNNER, Superintendent of Banks, Columbus, Ohio.

DEear Sir:—Under date of November 8 1913, vou wrote asking my opinion as
follows :

“In computing the tax on banks under the fee bill, one of our state
banks has raised the question whether it should be computed on the trust
funds, claiming that it 1s a matter distinct and apart from the bank busi-
ness. It is made a part of the statement, however, the hanks being com-
pelled to report it in their assets and liabilities.”

The expression, “trust funds,” as applying to the business of banking institu-
tions, has a wide range of meaning and may apply to deposits of many kinds, and
speaking generally, it may apply to funds affected by a trust relation, either on the
part of a depositor or the bank itself. I take it, however, from the form of your
inquiry considered in connection with the correspondence accompanying it, as well
as from statements made by representatives of your office to this department that
your question has particular reference to funds deposited in, or otherwise accruing
to the trust department of hanks organized to include the business of a trust com-
pany under the statutes providing for the same. The question here presented is
rme arising under section 1 (103 O. L., 180), which provides:

“That for the purpose of maintaining the department of the super-
intendent of banks and the payment of expenses incident thereto, and es-
pecially the expenses of inspection and examination, the following fees
shall he paid to the superintendent of banks of Ohio:
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“(a) FEach company, firm, corporation, person, association and co-
partnership which under the laws of Ohio is subject to inspection and
examination by the superintendent of banks, shall pay to the superin-
tendent of banks on or before the fifteenth day of November in each year
the sum of thirty dollars, and in addition thereto one seventy-fifth of one
per cent. of the total aggregate resources of such company, firm, corpora-
tion, person, association or ¢o-partnership in excess of one hundred thou-
sand dollars as shown by the report of the condition of each such com-
pany, firm, corporation, person, association or co-partnership made last
before October fifteenth of such year; provided, however, that in no event
is such total fee to exceed the sum of twelve hundred and fifty dollars
in any one year. * * *”

Sections 711 and 724, General Code, provide as follows:

“The superintendent of banks shall execute the laws in relation to bank-
ing companies, savings banks, savings societies, societies for savings, sav-
ings and loan associations, savings and trust companies, safe deposit com-
panies and trust companies and every other corporation or association
-having the power to receive, and receiving money on deposit, chartered or
incorporated under the laws of this state. Nothing in this chapter con-
tained shall apply to building and loan associations.

“Sec. 724. At least twice each year, and also when requested by the
board of directors or trustees thereof, the superintendent of banks or an
examiner appointed for that purpose shall thoroughly examine the cash,
bills, collaterals or securities, books of account and affairs of each bank,
savings bank, safe deposit and trust company, savings and loan society
or association incorporated under any law in this state. Such examination
shall be made in the presence of the members of the executive committee
or a majority thereof. Ile shall also ascertain if any such corporation,
company, society or association is conducting its business in the manner
prescribed by law and at the place designated in its articles of incorpora-
tion.”

Sections 725-728 inclusive, General Code, provide means for effectuating the
examination provided for in section 724, of the banking companies therein named,
while section 729, General Code, provides as follows:

“The officers of any such corporation, company, society or association
shall submit its books, papers and concerns to the inspection and examina-
tion of the superintendent of banks or any duly appointed examiner, and
on refusal so to do or to be examined on oath touching the affairs of
such company, corporation, society or association, the superintendent may
institute proceedings in the common pleas court of the county in which
the business is transacted for the appointment of a receiver therefor
to wind up its business.”

From the foregoing statutory provisions it appears that all banking concerns,
subject to inspection and cxamination by the superintendent of banks, are likewise
subject to the payment of the fees prescribed, and that trust companies are included
in the list of concerns which are subject to such inspection and examination. By
authority of statute one banking company may include in its activities banking
business of different kinds, e. g., that of a commercial bank anrd that of a trust
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company. In such case, of course, the right and duty of the superintendent of
banks as to the.inspection and examination goes to the whole business of the
company and to each and all of its departments.

The specific question here made arises out of those provisions of section 1,
(103 O. L., 180) which require the payment of a fee based upon a percentage of
the total aggregate resources of the company, firm, corporataion, person, associa-
tion or co-partnership subject to inspection or examination in excess of $100,000.00.
Full and detailed provision is made by statute with reference to trust companies
looking to the security of funds deposited with trust companies on trust committed
to them and providing the manner of their investment. Such companies are author-
ized to accept and execute trusts committed to them by any person or persons,
corporations, or by order or decree of the court.

Section 9777, General Code, provides that the capital of such corporations, with
all its property and effects, shall be absolutely liable in case of default, while
section 9778, General Code, makes a further requirement that before any such trust
company, either domestic or foreign, shall accept trusts which may be invested in
or committed to such company, shall have a paid in capital of at least one hun-
dred thousand dollars and if its capital is two hundred thousand dollars or less,
make a deposit with the treasurer of state in the sum of fifty thousand dollars.
If its capital exceeds two hundred thousand doliars, the amount of such deposit
with the state treasurer shall he one hundred thousand dollars. It is provided that
the full amount of such deposit may be in cash, or may be in bonds of the United
States or of this state, or of any municipality or county therein, or in any other
state, or in the first mortgage bonds of any railroad corporation that for five years
last past has paid dividends of at least three per cent. on its common stock.

By section 9779, General Code, it is provided that the treasurer of state shall
hold such funds or securities deposited with him as security for the faithful per-
formance of the trusts assumed by such corporation, but it is further provided that
so long as such trust company continues solvent the state treasurer shall permit
such company to collect interest on its securities so deposited.

Section 9781, Geheral Code, provides in detail as to the manner in which money
or property received on deposit or in trust by such companies shall be invested when
the manner of investment is not provided for in the trust itself.

Section 9786, General Code, provides as follows:

“All moneys or property held in trust shall constitute a deposit in the
.trust department, and the accounts and investments thereof shall be kept
separate. Such investment or loans shall be especially appropriated to the
security and payment of all such deposits, and not be subject to any other
liahilities of the corporation. For the purpose of securing the observance
of these requirements, it shall have a trust deparment in which all business
pertaining to such trust property shall he kept distinct from its general
business.”

It can be easily conceived that funds may be deposited with a trust company or with
any other kind of a banking institution for that matter, under such circumstances
and for such purposes as that the title and ownership of the funds so deposited
will not pass to the banking institution receiving it. It is apparent, however, from
the statutory provisions before noted, looking to the security of funds deposited
in trust companies or otherwise accruing to it by reason of trusts accepted by such
companies, and from the provisions authorizing and directing the manner of the
investment of such funds, it is contemplated by the statutes that trust funds com-
mitted to a trust company in the ordinary course of its business shall pass to and
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become the property of such company. As to such funds deposited in or otherwise
accruing to a trust company, it is clear that such funds in its possession constitute
resources within the meaning of this section upon which the fee therein provided
for is to be figured and determined. On the other hand, funds that are deposited
with such companies under such circumstances and for such purposes that the title
to such funds does not pass, do not constitute resources of such company; but any
funds that such companies are authorized to invest, either by the terms of the trust
or by the provisions of section 9781, General Code, are clearly the general property
of the trust company, and are resources, within the meaning of section 1 of the
fee bill.

The question presented is not different in the case of a company organized for
the purpose and conducting a general banking business as well as that of a trust
company. In such case funds deposited in the trust department of such bank in
the ordinary course of business, constitute resources of such company in the trust
department thereof.

In conclusion I note that the question here presented is limited to trust’ funds
on hand, and that no question is made with reference to trust investments, and it
is to be understood that the foregomg opinion is given only with reference to the
actual question presented.

Very truly yours,
TiMmorrY S. HoGaN,
Attorney General.

761.

STATE LIQUOR LICENSING BOARD — FIXTURES AND SUPPLIES—
COUNTY LIQUOR LICENSING BOARD—

The state liquor licensing board has authority to purchase furniture, books,
" stationery and other supplies that mav be necessary for carrying on the business of
the county liquor licensing board, and furnish the same to such boards.

Corumsus, OHIo, February 18, 1914,

State Liquor Licensing Board, Columbus, Ohio.
GENTLEMEN :—This morning you orally submitted to me the following question:

“Has the state liquor licensing board authority to purchase furniture,
books, stationery and other supplies that may be necessary for the carrying
on of the business of the county liquor licensing boards, and furnish the
same to such boards?”

Section 4 of the act to provide for license to traffic in intoxicating liquors, 103
O. L, 217, provides that the state liquor licensing board

“shall adopt rules and regulations for its own government and of the county
boards.”

Section 5 of the same act requires this board to provide itself with the neces-
sary furniture, books, stationery and other things that may be necessary for the
proper conducting of the office; while section 13 authorizes each county board to
provide itself with books, stationery and other paraphernalia, and to incur other
such expenses for its operation as may be necessary to carry on its business. The
following salient language appears in this section:
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“All expenses, including compensation of clerks and employes shall be
subject to the approval of the state board, and the county board shall certify
to the state board, on the first day of each month, a statement of all ex-
penses of such county board for the month preceding, and upon approval
thereof the state board shall cause the same, together with the compensa-
tion of the commissioners and secretary, to be paid in the same manner as
its own expenses are paid.”

Section 46 provides for the manner in which expenses shall be paid.

It will be noted that under section 13 while each county board is authorized to
incur expenses for books, stationery and other paraphernalia, nevertheless, such
expenditures are subject to the approval of the state hoard. This can mean nothing
but that the county boards cannot incur expenses unless the state board approve
the same. If there be no such approval, then the action of the county boards in
incurring expenses is a nullity, as it is ultra vires and without authority of law.
This being true, it necessarily follows that an essential requisite to the payment of
such expenses is action on the part of the state board. This action is not one of
purely ministerial nature, but on the contrary, involves exercise of discretion and
judgment, and the determination of the state board upon this question is final.

The language of section 5 authorizing the state board to provide itself with
the necessary furniture, etc, I do not regard as important in this inquiry, as that,
no doubt, has reference to such supplies as may be necessary for the state board
itself. It is important, however, to bear in mind the fact that section 4, to which
I have hereinbefore referred. authorizes the state board to adopt rules and regula-
tions for the government of county boards. I think, under the circumstances, it
would be perfectly proper for the state board to adopt a rule or regulation that no
county board should incur any expenditure for certain supplies, and that no bill
for any such supplies purchased by a county board would be approved by the state
board. WWhen this order shall have been issued, it will be a distinct disapproval
of any expenditure, within the inhibition, that may be incurred by the county board.
This will practically deprive the county board of its right to make such purchases.
When this is done the state hoard can furnish to county boards those supplies
which they are not authorized to buy. The authority for such purchase by the
state hoard may be found in the concluding clause of section 5, which authorizes it to

“incur such other expenses as it deems expedient, subject to the approval
of the governor.”

The effect of this holding will he to authorize the state board to purchase, at
wholesale, for the county boards such supplies as may be necessary for the proper
operation of the business of such county hoards, thereby resulting in a very great
saving to the state, by reason of the fact that supplies in greater quantities can be
purchased much more economically than could be done if the county hoards were
allowed to buy their own supplies. Not only is this true, but it will result in there
being a uniformity of equipment, stationery and books throughout the state, which
will undoubtedly make for more efficient and systematic administration of the law
from a clerical standpoint.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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762. N

MEMORIAL BUILDING—BOND ISSUE—DEPOSITORY INTEREST—GEN-
ERAL COUNTY FUNDS.

The depository interest upon the proceeds of a bond issued for the purpose of
constructing a county memorial building-is to be paid into the general county funds.

Corumsus, OHIO, February 11, 1914.

Hon. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio.
DEar Sir:—My opinion has been requested upon the following question:

“What disposition shall be made of the depository interest upon the
proceeds of a bond issue for the purpose of constructing a county memorial
building ?” '

The following sections of the General Code have been considered in this con-
nection :

“Section 3059. When the commissioners of a county by resolution
passed by a majority vote certify to the governor that in their opinion'it
is desirable to erect, furnish and maintain a memorial building to com-
memorate the services of the soldiers, sailors, marines and pioneers of
the county and to expend for such purpose an amount to be named by them
not to exceed two hundred and fifty thousand dollars in any one instance,
the governor shall appoint a board of trustees composed of five citizens
of such county, not more than three of whom shall belong to the same
political party, to be known as the ‘Memorial Association of
county, Ohio. * * *

“Section 3061. Immediately upon the appointment and organization of
such board of trustees, they shall certify to the deputy state supervisors
of elections of the county, the fact of their appointment and organiza-
tion, and direct the submission to popular vote at the next regular county
election of the question of the issue of bonds in the amount so named in
the original resolution, and of the erection and maintenance of the memorial
building contemplated. * * * If a majority of the votes cast upon the ques-
tion is in favor of the issuance of such bonds and the construction and
maintenance of such memorial building, the board of trustees shall proceed
as hereinafter authorized.

“Section 3062. The board of trustees shall request the commissioners
of the county to issue, and the commissioners shall thereupon issue, the
bonds of the county in such denominations, for such period and bearing
such rate of interest as the board of trustees prescribes not to exceed the
total sum determined upon in the original resolution of the commissioners.
The bonds shall be sold for not less than par with accrued interest to the
highest bidder after advertisement for a period of thirty days, in two or
more newspapers published or of general circulation in the county.

“Section 3063. The funds arising from the sale of the bonds shall be
placed i1 the county treasury to the credit of a fund to be known as ‘the
memorial building fund.” Such fund shall be paid out upon the order of
the board of trustees, certified by the chairman and secretarv. The com-
missioners of the county shall annually levy an amount of taxes in addition
to all other levies authorized by law, that will -pay the interest on such
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bonds and create a sinking fund sufficient to redeem them at maturity. If
upon the completion of the memorial building an unexpended balance of
the fund remains in the county treasury, it shall be placed and kept to the
credit of such sinking fund.

“Section 3063-1. The money in the county treasury to the credit of ‘the
memorial building fund’ may, upon the order of the board of trustees,
certified by the chairman and secretary, or the money in the county
treasury raised for the purpose of erecting a monument in memory of those
who died or were killed during the war of eighteen hundred and sixty-
one, under the provisions of section twenty-four hundred and fifty-three
of the General Code may, upon the order of the county commissioners, be
paid over to the state armory board and shall be expended by such state
armory board in connection with money from ‘the state armory fund’ for
the purpose of erecting an armory within the county, as is provided in sec-
tions five thousand two hundred and fifty-three to five thousand two hun-
dred and seventy-one inclusive of the General Code.

“Section 3068. Upon the completion of the memorial building the
trustees shall turn it over to the county commissioners, who shall provide for
the maintenance, equipment, decoration and {furnishing thereof, not to
exceed the sum of twenty-five thousand dollars in the same manner as they
are authorized to care for and maintain other property of the county. The
board of commissioners of the county, in addition to all other levies
authorized by law, shall levy an annual tax in the year 1910, and annually
thereafter to care for such bhuilding, and to make such improvements thereof
as are necessary to carry out the purposes for which it was constructed.
They may permit the occupancy and use of the memorial building, or any
part thereof upon such terms as they deem proper.

“Section 2737. All money deposited with any depositary shall bear in-
terest at the rate specified in the proposal on which the award thereof was
made, computed on daily balances, and on the first day of each calendar
month or at any time such account is closed, such interest shall be placed
to the credit of the county, and the depositary shall notify the auditor and
treasurer, each separately, in writing of the amount thereof before noon of
the next business day. All such interest realized on the money belonging
to the undivided funds shall be apportioned by the county auditor to the
state, cities, city school district and county taxing or assessing districts in
the proportion that the amounts collected for the respective political divi-
sions or districts bear to the entire amount collected by the county treasurer
for such undivided tax funds and deposited as herein provided, due al-
lowance being made for sums transferred in advance of settlements. All
interest apportioned as the county’s share together with all interest arising
from the deposit of funds belonging specifically to the county shall be
credited to the general fund of the county by the county treasurer. The
county auditor shall inform the treasurer in writing of the amount ap-
portioned by him to each fund, district or account.” ’

201

As stated, T have considered all these sections and the arguments which have

been predicated upon some of them in support of one or another answer to the main
question, which is logically susceptible to three possible answers, viz.:

1. The depositary interest arising from the proceeds of the bond sales is to

be credited to the fund itself, that is the building fund.

2. The interest is to be credited to the “sinking fund” of which section 3063,

General Code, speaks.

3. The interest shall be credited to the general fund of the county.
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But, though I have given what I think is due consideration to all these sections,
and all possible arguments that might be predicated upon any one of them, I have
resolved the question in my own mind upon the proper interpretation of section
2737, General Code, and particularly of the phrase “funds belonging specifically
to the county” as therein used.

In my judgment the proceeds of a sale of bonds for the construction of a county
memorial building constitute a fund belonging specifically to the county within the
intendment of section 2737, General Code.

In the first place there is very little doubt in my mind that the proceeds of such
a fund do actually belong to the county in the proprietary sense, both legal and
beneficial. Legally, the proceeds belong to the county because they are borrowed
by the the county and the faith and creditl of the county and its tax duplicate, under
the levying power of the county commissioners, are pledged to its re-payment.

I think that the proceeds of such a bond sale also belong to the county in the
beneficial sense, in that the building when constructed becomes a county building.
This is true even in case the money is turned over to the state armory board for in
the section which I have not quoted it is provided that the portion of the building
jointly constructed, which is to be constructed by the use of the county’s money,
must be used for county purposes. \ '

Of course, it may bhe stated here that if the sections which relate to the state
armory board be otherwise construed, in all likelihood they must be held uncon-
stitutional under the decision of the supreme court in the case of Hubbard vs.
Fitzsimmons, 57 O. S., 436.

The mere fact that the trustees for the erection of the armory, rather than the
county commissioners themselves, have the immediate control of the disbursement
of the fund is evidently immaterial insofar as the question now under considera-
tion is concerned. The trustees, appointed by the governor, are to serve merely until
the building is completed. They constitute what may be called, with accuracy, a
“building commission” and not a permanent governmental agency. The service
which they perform is performed for and on behalf of the county and not performed
on behalf of the state or any other political subdivision; for the fruits of their
labor is a building which is to belong to the county, and the funds over which they
are given control are procured by the exercise of the county’s borrowing power,
and are to be repaid by the exercise of the power of taxation for and with respect
to the county, so that unless the purpose of all this is a county purpose the related
statutes would be clearly unconstitutional as authorizing taxation within a certain
district for a purpose not pertaining to that district.

Of course there are many funds of the county which are not under the direct
control of the county commissioners. Even the general county fund is subject to
draft, under many statutes, upon the order of officers other than the county com-
missioners. The same is true, in a peculiar sense, of the judicial fund. Therefore,
it must follow that the test as to whether or not a given fund in the county treasury
is a county fund, in the exact sense of the word, cannot be made dependent upon
whether or not it is controlled by the county commissioners. In short, it seems
to me that the trustees for the erection of the memorial building bear the same
relation to the proceeds of the bond issue as the infirmary directors formerly sus-
tained toward the poor fund, for example:

I am, accordingly, strongly inclined to the opinion that in every sense of the
word the memorial building fund is a “fund belonging specifically to the county.”
But I am quite convinced that, whether or not the fund might be said to be within
the purview of the phrase quoted in every sense in which that phrase might be read,
it is clearly within its contemplation as used in section 2737, General Code. This
section purports to dispose of interest on all moneys deposited in the county de-
positary. It provides that that realized on the undivided tax fund shall be ap-
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portioned to all of the districts whose levies resulted in that fund, including, of
course, the county, and then provides that the interest apportioned as the county’s
share, 1. ¢., of the undivided tax fund, together with all interest on “funds belonging
specifically to the county” shall be paid into the general county fund.

Used in this connection, I think the phrase quoted means and embraces all other
funds in the county treasury except the undivided tax fund. As a general rule, of
course, subject possibly to some exceptions, the county treasurer is the custodian
of county funds only, save and excepting such moneys as he may hold as undivided
taxes belonging to other taxing districts. I think the act clearly contemplates the
deposit of all moneys in the county treasury, and that that provision thereof which
relates to the disposition of interest is as extensive as the provision which relates
to the deposit itself. That is to say. when the latter provision of the section has
disposed of the “interest realized on the money belonging to the undivided tax
funds” and the “interest apportioned as the county’s share,” (of such undivided tax
levies) and the “interest arising from the deposit of funds belonging specifically to
the county,” it has disposed of all interest arising by reason of compliance with the
requirement of the preceding section (section 2736) to the effect that “such treasurer
shall deposit * * * all money in his possession * * *” The intention to make the
disposition of interest co-extensive, of necessity, with the requirement to deposit, is
reasonably clear to me. The proposition of law at which I have arrived may be
succinctly stated as follows:

The phrase “funds belonging specifically to the county,” as used in section 2737,
means “all money in his (the county treasurer’s) possession” (section 2736) excepting
the undivided taxes.

I am, therefore, of the opinion that the interest on the proceeds of the bond
issue for the memorial building are to be paid into the general county fund.

This conclusion makes it unnecessary for me to consider the point that as a
general principle all accretions to a trust fund belong to the fund. This principle
is, of course, well established, but it does not control the disposition of interest
derived from the use of public moneys as against other specific disposition thereof
by statute, nor is it clear to me that the building fund, for the purpose of con-
structing a county memorial building, is a trust fund in any higher sense than
the proceeds of any tax levy or of any issue of bonds.

I find it unnecessary, too, to determine in my own mind whether or not the
money derived from the sale of such bonds is “county money” in every sense. I
have already discussed this question, and need only say, in addition thereto, that
under section 3061, General Code, these moneys are required to be placed in the
county treasury to the credit of a fund therein. Being borrowed for a county pur-
pose, being secured by the county duplicate, and being required to be placed in
the county treasury, such moneys are clearly county moneys, and are even more
clearly moneys in the “possession” of the county treasurer required to be deposited
in the county depositary under section 2736, General Code.

Yours very truly,
TimorHY S. HOGAN,
Aitorney General.



204 ANNUAL REPORT

763.

COLLATERAL INHERITANCE TAX LAW—METHOD OF LEVYING IN-
HERITANCE TAX—COLLECTING THE SAME —=FEES—COUNTY
TREASURER — COUNTY AUDITOR — AUDITOR OF STATE—IN-
TEREST—PROBATE JUDGE.

1. In computing the collateral inheritance tax the interest of each separate in-
heritor subject to the tax constitutes a separate taxable thing, and the cxemption of
five hundred dollars should be deducted from each of the separate interests, and
not from the aggregate value of all inierests subject to taxation.

_ 2. Section 5331, General Code, will prevail over section 5340, General Code,
consequently, fifty per cent. of the inheritance tax is to be paid to the willage.

3. The cost and expense of collection of the inheritance tax continues to be
borne as provided in section 5346, General Code, although the state now receives
but fifty per cent. of the total revenue under the inheritance tax law, and although
the county no longer receives anything twhatever out of the procecds of such tax.

4. The probate judge may lawfully charge as fees and collect from the county
treasury as provided in section 5346, General Code, the sum of ten cents per hun-
dred words for making the copy required to be made by section 5340, General Code,
but he is not entitled to any fee whatever for making the act of delivery required
by the section.

S. The county auditor is not entitled to a fee of four per cent. for his services
under the act; his fecs are to be computed on the basis provided by section 2624,
General Code.

6. No interest is chargeable under the provisions of sections 5331 and 5335,
General Code, until the expiration of one year.

CoLumsus, OHlo, February 11, 1914,

Hon. A. V. DoNaAHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—]1 beg to acknowledge reecipt of your letter of February 5th, re-
questing my opinion upon the following questions in connection with the amendment
of the collateral inheritance tax law, found in 103 Ohio Laws 436:

“Sections 5331 and 5333, as amended, provide that the state shall re-
ceive 50% of the tax collected, and the city, village or township shall re-
ceive 50%. Section 5346 provides that the state shall bear 75% of the cost
of collection and other necessary and legitimate expenses incurred by the
county in the collection of such taxes, and said amount to be deducted from
the amount of taxes paid into the state treasury. ’

Question. Did the legislature intend, under the new apportionment,
that the state should bear 75% of the cost of collecting the said taxes?

“Section 5346 provides that the fees of officers having duties to per-
form under the provisions of this subdivision of this chapter, shall be
paid by the county from the county expense fund thereof, and shall be the
same as allowed by law for similar services.

“Question. Does this mean that the probate judge shall receive a fee
for delivering an inventory of an estate to the county auditor, as provided
in section 5340, or is the probate judge presumed to have received his
fees as provided in the ‘Canfield act’ for probate judges in the filing of
inventories of estates of deceased persons?

“Question. What are the county auditors’ fees under this act? We
suppose it to be 4%.
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“Question. Is an executor or administrator compelled to pay interest
from the day of death of decedent, and to the time of paying the col- _
lateral inheritance tax, if said tax is paid within the year? If so, what
rate of interest must he pay?”

In connecton with your questions I have chosen to answer the questions sub-
mitted by I{on. Ray C. Carpentar, legal counsel of the village of Athens, as follows:

“fA’ dies leaving real estate situated in an Ohio village to his five
brothers, share and share alike; appraised at ten thousand dollars.

“Question. Under section 5331 of the General Code, 103 O. L. 463,
would the sum of five hundred dollars only be deducted and the balance
of nine thousand five hundred dollars be taxed at five per cent.; or would
the sum of five hundred dollars be deducted for each of the brothers
and the balance of seventy-five hundred dollars be taxed?

“Question. Will section 5331 prevail over section 5340 and fifty per
cent. of the tax be paid to the village?” ’

The manner in which the questions asked by yourself and Mr. Carpenter arise
is Dbest illustrated by the quotations.of certain sections of the General Code as
they are now in force:

“Section 5331. (As amended, 103 O. L., 463) All property within
the jurisdiction of this state, and any interests therein, whether belonging
to inhabitants of this state or not, and whether tangible or intangible,
which pass by will or by the interstate laws of this state, or by deed, grant,
sale or gift, made or intended to take effect in possession or enjoyment
after the death of the grantor, to a person in trust, or otherwise, other
than to or for the use of the father, mother, husband, wife, lineal de-
scendent or adopted child, shall be liable to a tax of five per cent. of its
value above the sum of five hundred dollars. Fifty per cent. of such tox
shall be for the use of the state; and fifty per cent. of such tax shall go
to the city, village or township in which said tax orignates. ¥ * * Such
taxes shall become due and payable immediately upon the death of the
decedent and shall at once become a lien upon the property, and be and
remain a lien until paid.

“Section 5335. Taxes imposed by this subdivision of this chapter shall
be paid into the treasury of the county in which the court having jurisdic-
tion of the estate or accounts is situated by the executors, administrators,
trustees, or other persons charged with the payment thereof. If such taxes
are not paid within one year after the death of the decedent, interest at
the rate of eight per cent. shall be thereafter charged and collected thereon,
and if not paid at the expiration of eighteen months after such death,
the prosecuting attorney of the county wherein said taxes remain unpaid,
shall institute the necessary proceedings to collect the taxes in the court of
common pleas of the county, after first being notified in writing by the
probate judge of the county, of the nonpayment thereof. The probate
judge shall give such notice in writing. If the taxes are paid before the
expiration of one year after the death of the decedent, a discount of one
per cent. per month for each full month that payment has been made
prior to the expiration of the year, shall be allowed on the amount of such
taxes.

“Section 5340. Within ten days after the filing of the inventory of
every such estate, any part of which may be subject to a tax under the
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provisions of this subdivision of this chapter, the judge of the probate
court, in which such inventory is filed, shall make and deliver to the
county auditor of such county a copy of the inventory; or, if it can be
conveniently separated, a copy of such part of the estate, with the ap-
praisal thereof. The auditor shall certify the value of the estate, subject
to taxation hereunder and the amount of taxes due therefrom, to the
county treasurer, who shall collect such taxes, and thereupon place twenty-
five per cent. thereof to the credit of the county expense fund, and pay
seventy-five per cent. thereof into the state treasury, to the credit of the
general revenue fund, at the time of making his semi-annual settlement.

“Section 5346. The fees of officers having duties to perform under
the provisions of this subdivision of this chapter, shall be paid by the
county from the county expense fund thereof, and shall be the same as
allowed by law for similar services. In ascertaining the amounts due the
state, seventy-five per cent. of the cost of collection and other necessary
and legitimate expenses incurred by the county in the collection of such
taxes shall be charged to the state and deducted from the amount of taxes
to be paid into the state treasury.”

Answering Mr. Carpenter’s questions first, for convenience, I beg to state that
it is clearly established that the collateral inheritance tax rests upon the privilege
of inheriting as a subject of taxation and not upon the privilege of transmitting
property by will, intestacy or gift.

Hence, the interest of each separate inheritor subject to the tax constitutes
a separate taxable thing, and the exemptions of five hundred dollars should be
deducted from the value of each of the separate interests and not merely from
the aggregate value of all the interests subject to taxation.

Answering Mr. Carpenter’s second question, I am clearly of the opinion that
section 5331, General Code, as amended, must necessarily prevail over section
5340, inadvertently left unamended by the general assembly. The two statutes
are in pari materia and are irreconcilably inconsistent in their provisions: therefore,
the one last passed must control, and the section which the general assembly
failed to amend expressly must be regarded as amended by implication—as if it
read to the effect that the county treasurer upon collecting the taxes due shall
thereupon place fifty per cent. thereof to the credit of the city, village or township
in which the tax originates, and fifty per cent. thereof to the state to the credit of
its general revenue fund, and shall so settle at the time of making his next semi-
annual settlement.

Accordingly, Mr. Carpenter’s second question must be answered in the af-
firmative.

Answering your first question, I beg to state that the principle last above re-
ferred to will not apply to the interpretation of section 5346. There is nothing
necessarily inconsistent between amended section 5331 and section 5346. Although,
as you seem to intimate, it seems unreasonable to presume that the legislature
would have intended that the state should continue to pay seventy-five per cent.
of the collection cost and other expenses when receiving but fifty per cent. of the
taxes, and that the county should continue to pay twenty-five per cent. of the
collection cost and expenses when it was deprived of any participation in the pro-
ceeds of the tax whatever, yet it does not appear that the legislature entertained
any intention whatever as to the apportionment of expenses. It did legislate and
express its intention as to the apportionment of the taxes, but the inference that
it thereby intended that the apportionment of expenses should be the same is too
remote to be indulged.
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I am accordingly of the opinion that section 5346, General Code, was not af-
fected in any way by the amendment to section 5331, and that the cost and ex-
penses of collection of the inheritance tax continue to be apportioned as provided
in the former section, although the state now receives but fifty per cent. of the
total revenues under the inheritance tax law, and although the county no longer re-
ceives anything whatever out of the proceeds of such tax.

In answering your second question, I venture to presume that by the “Can-
field act” you mean the act in 102 Ohio Laws 277.

In my opinion the fee paid to the probate judge out of the estate for the filing
of the inventory and appraisement of the estate, as provided in section 1601,
General Code, does not in any way enter into the costs and expenses of the col-
lection of the inheritance tax. When the probate judge delivers a copy of the
inventory and appraisement, or so much thereof as may be conveniently separated,
to the county auditor, as provided in section 5340, he performs an act under the
inheritance tax law and not one which has any place in the administration of the
estate as such. That is to say, the act which the probate judge is required to per-
form under the inheritance tax law is a duty separate and distinct from his duty
to receive and file petitions,” inventories, appraisements, etc., in ordinary adminis- -
tration proceedings. This being the case, none of the fees provided for in the
schedule found in section 1601, General Code, as amended (which I need not quote)
applies to this act.

Section 1602, General Code, also a part of the so-called Canfield act, differs
from section 1601, in that it provides a schedue of fees for services similar in their
nature to the service required under section 5340 such as holding inquests of
lunacy, acting as judge of juvenile court, appointing examiners of the county
treasury, and making reports of judicial statistics to the secretary of state. In
general, this section provides a schedule of fees for services required to be
rendered to the public or to be paid for out of the public treasury. But this sec-
tion specifies no fee for the service required in section 5340.

Section 1603, General Code, also a part of the Canfield law, provides as follows:

“Tor other services for which compensation is not otherwise provided
by law, the probate judge shall be allowed the same fees as are allowed the
clerk of the court of common pleas for similar services.”

On the authority of decisions like Millard vs. Commissioners, 13 C. C. R. 518;
Millard vs. Conradi, 5. C. C. R. n. s. 145; and Swartz vs. Commissioners, 35 Bull.
275, as well as upon reason, it must be held that unless there can be found in the
schedule of fees provided for the clerk of the court of common pleas a fee for
a service similar to the furnishing of a copy of all or a part of the inventory to
the county auditor, as required in section 5340, General Code, the probate judge is
entitled to no fee whatsoever for performing the services required by said section.

I find in section 2901, prescribing the fees of clerk of the common pleas court,
the following:

“for making copies of pleadings, process, record or files, including cer-

tificate and seal, ten cents per hundred words.”

Section 5340 requires the probate judge to “make and deliver to the county
auditor * * * a copy,” etc. Section 5346 clearly implies that the probate judge
shall be paid whatever fees might lawfully be taxed by him for this service. In
my judgment the probate judge may lawfully charge and collect from the county.
treasury, as provided in section 5346, the sum of ten cents per hundred words for
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making the copy required to be made by section 5340, but is not’entitled to any
fees whatever for performing the act of delivery required by the section.

Answering your third question, I beg to state that in my judgment the county
auditor is not entitled to a fee of four per cent. for his services under the act.
The sections which are to be considered are these:

“Section 2624. (As amended, 102 O. L. 277) On all moneys col-
lected by the county treasurer on any tax duplicates of the county, other
than the liquor and cigarette duplicates, the county auditor on settlement
semi-annually with the county treasurer and auditor of state, shall be al-
lowed as compensation for his services the following percentages:

“On the first one hundred thousand dollars one and one-half per cent.;
on the next two million dollars five-tenths of one per cent.; on the next
two million dollars four-tenths of one per cent.; and on all further sums,
one-tenth of one per cent. Such compensation shall be apportioned ratably
by the county auditor and deducted from the shares or portions of the
revenues payable to the state as well as to the county, townships, corpora-
tions and school districts.

“Section 2625. In addition to the compensation specified in the pre-
ceding section, each county auditor shall receive the compensation provided
by law for his services as member of the hoards for listing railroads, under
the school laws, as county sealers, and in filing statements of taxable
property; and four per cent. of the amount of tax collected and paid into
the county treasury, on propelty omitted and placed by him on the tax
duplicate.”

While it is true that the auditor, by the discharge of his duties under section
5340, General Code, is responsible for placing a charge for the collection of the
collateral inheritance tax upon the treasurer’s duplicate, if the term may be
applied, yet, this is not an instance of “property omitted and placed by him on the
tax duplicate,” for the reason that the charge which the treasurer has for collection
does not represent “property” at all, and for the further reason that the auditor,
in certifying the collection charge to ihe treasurer under section 5340, is not placing
on the duplicate anything which has been omifted therefrom, as the term is used in
the fee section.

In my judgment, section 2624, General Code, applies. While section 5340 con-
tains no express provision to that effect, it seems that the certificate which the
treasurer holds for the collection of the inheritance tax may be regarded as “a
duplicate of the county” within the meaning of section 2624. This follows, I
think, from the peculiar language of section 2624, which clearly indicates that the
word “duplicate,” as therein used, is not confined in its scope to the duplicate of
real and personal property.

I am therefore of the opinion that the county auditor’s fees under the in-
heritance tax law are to be computed on the basis provided by section 2624,
General Code.

Answering your fourth question I refer to sections 5331 and 5335 of the Gen-
eral Code, as they stand. The first of these sections provides that the taxes shall
become due and payable immediately upon the death of the testator or decedent;
while séction 5335 provides in part as follows:

“If such taxes are not paid within one year after the death of the
decedent, interest at the rate of eight per cent. shall he thercafter charged

RS

and collected thereon * * * If the taxes are paid before the expiration
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of one year after the death of the decedent a discount of one per cent.
per month for each full month that payment has been made prior to the
expiration of the year shall be allowed on the amount of such taxves.”

In my opinion no interest is chargeable under these scctions until the expira-
tion of one year. The first of the two sentences above quoted from section 5335,
standing by itself, is not sufficient perhaps to establish this conclusion, because
this sentence read in connection with that quoted from section 5331 might still leave
opportunity for the inference that interest at the legal rate of six per cent. would
be chargeable until the expiration of the vear.

In my judgment, however, the last sentence of section 5335 is sufficient to
indicate the true legislative intent. It appears therefrom that if the amount of
the taxes is paid within the year a rebate or discount shall be allowed on the
amount of the taxes. If the general assembly had intended that interest should
be charged, it seems to me that this provision for a discount would have been
differently phrased.

There must be taken into account here, T think, the obvious fact that although
the taxes are technically due at the death of the decedent, yet they can under no
circumstances be actually paid until a considerable time thereafter. I do not
believe the general assembly could have intended that legal interest, the theory
of which rests in penalty, should be imposed for the failure to make a payment
which could not be made at the time when it is provided that it shall be technically
“due.” This is the very purpose of the provision of section 5335 relative to the
period of onc year after the death of the decedent. The general assembly has
deemed that period as a reasonable one under all the circumstances within which
to give the administrator or executor of the estate time to have the taxes assessed,
collected and paid into the treasury. It is not consistent with these considerations
to suppose that the legislature intended that interest should be chargeable during
this period.

Very truly yours,
TimorrY S. HoGAN,
Attorney General.

764.

ABSTRACT OF TITLE—DEED FROM JAMES J. BAILEY, ADMINISTRA-
TOR, ESTATE OF C. D. BAILEY, DECEASED, TO THE STATE OF
OHIO—DEED SUFFICIENT TO CONVEY TO THE STATE A TITLE
IN FEE SIMPLE.

Abstract of title and deed from James J. Bailey, administrator of the estate
of C. D. Bailey, deceased, to the state of Ohio for property situated tn Gallipolis
toenship, Gallia county, Ohio.

Corumeus, Ouio, February 17, 1914,

Qhio Board of Administration, Columbus, Ohio.

GENTLEMEN :—I beg to acknowledge receipt of your letter of January 28th, in
which you enclose abstract of title to, and deed from James J. Bailey, adminis-
trator of the estate of C. D). Bailey, deceased, to the state of Ohio, for part of
lots Nos. 519, 520, 1107, 1141, 1148 and 1156 in sections No. 23 and No. 24, town-
ship No. 3, range No. 14, Gallipolis township, Gallia county, Ohio; which real estate
your board desires to purchase for the Gallipolis state hospital.
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A careful examination of the abstract discloses that it is little more than a copy
of the indices to certain deeds in the office of the county recorder of Gallia county.

It is impossible to pass upon the legality of this title with the meagre informa-
tion at hand. 1 suggest that an abstract be made in the usual form on the regular
blanks provided for that purpose.

The description in the several instruments abstracted are so incomplete that
it is impossible to ascertain whether the deed to the state of Ohio covers the
portion of said lots owned by Mr. Bailey. A complete description of the real
estate conveyed by said instrument should be incorporated in the abstract and a
plat of the lands owned by Mr. Bailey should be furnished so as to enable me
to determine the correctness of the description in the deed to the state of Ohio.

The deed to the state of Ohio is in proper form, duly signed, acknowledged
and attested and is sufficient to convey to the state a title in fee simple.

I have, therefore, approved the same and will retain it in my possession until
a proper abstract is furnished.

The abstract is herewith enclosed.

Very truly yours,
TrmotHY S. HoGaN,
Attorney General.

765.

COLLATERAL INHERITANCE TAX—JANE M. CASE- HOSPITAL—
TAXES AND TAXATION—BEQUEST—AGED LADIES’ HOME.

Unless the Jane M. Case hospital at Delawvare, Ohio, 1s conducted in such a
manner as to deprive it of its public charitable nature, a devise or bequest to or
for its usc is exempt from the collateral inheritance iax.

Coruwmsus, OHIo, February 13, 1914,

Ton. E. R. WiLLiams, Prosecuting Attorney, Delaware, Ohio.

Dear Sir:—Under date of January 10th you request my opinion as to the
exemption from the collateral inheritance tax of bequests and devises to or for the
use of two certain institutions in the city of Delaware, the facts with respect to
which are stated in your letter as follows:

“The Jane M. Case Hospital, at Delaware, Ohio, is a corporation under
the laws of this state, not for profit: the object of this organization is for
the treatment of patients and the training of nurses. This hospital is open
to the public, and all patients who are able are required to pay the neces-
sary expenses at this hospital; the expenses of the indigent patients of the
county are paid by the county commissioners.

“The aged ladies’ home is an institution at Delaware, Ohio, organized
for the purpose of providing a home for aged ladies. To be admitted to
this institution the inmates must give all their property to the institution,
and the amount of their property must be at least $200. The institution
is not open to all aged ladies upon these terms—that is, the board of
managers determine who may be admitted.

*“No one derives any profit from either of the above institutions.
Both institutions are assisted to a large extent by donations from the

" people.” ’
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In connection with the aged ladies’ home, I am in receipt of a letter from Mrs.
Eva G. Slack, in which the following statement is made:

“The home is supported by the efforts of a board of thirty-four ladics,
and the income from admission fees. No assistance is received from the
county except board, $2.00 per week, for each of the ladies placed there
by the infirmary directors. Admission fees are: for ladies from fifty to
seventy, $600; above seventy $400. This entitles them to all care and sup-
port during life and burial at death. The board may remit the admission
fee in cases of persons wholly destitute of means. This has been done
in several cases.”

You will observe that this statement does not precisely agree with yours, in
that Mrs. Slack represents that the institution in which she is interested does
admit on occasion persons wholly destitute of means without the payment of the
admission fee. Iurthermore, her statement does not agree with yours with re-
spect to the exact terms or admission of those having some property. 1 will as-
sume as to this fact that the conventional fee is as stated by Mrs. Slack, i. e.
ladies from fifty to seventy $600, and ladies above seventy $400; provided that if
the means of an applicant are less than the amount of the fee exacted, the ap-
plicant’s entire means shall be paid to the institution as a condition of admission,
and in no case, except by special dispensation of the board of trustees, shall ad-
mission be given to one whose means are less than $200.

I find it impossible to reconcile the two statements, however, insofar as your
statement to the effect that the institution is not open to all aged ladies upon the
same terms is concerned; as this fact may be material, my opinion, with respect to
this institution will necessarily not be positive.

The statute involved is section 5332, General Code, which provides in part as
follows:

“The provisions of the next preceding section (imposing the collateral
inheritance tax) shall not apply to property, or interests in property * * *
embraced in a bequest, devise, transfer or conveyance to or for the use

of * * * an institution in this state for purposes only of public charity
* ok %

I observe that, as to both of the institutions concerning which you inquire, it
is a fact that they are not conducted for profit and are not self-sustaining in a
commercial sense, being under the constant necessity of soliciting support by volun-
tary donation from charitably disposed persons.

1 observe also that it is a fact common to both the institutions that with the
exception of the instances named in Mrs. Slack’s letter respecting the aged ladies’
home, there is a charge on the part of the institution covering a part at least of
the expenses of administering its benefits to a given individual. Thus, as re-
spects the hospital, patients who are able to pay for treatment therein are required
to pay such sums as may cover the expenses necessary for their treatment; while
the county pays for the treatment of those who are unable to pay for themselves.
So also with respect to the aged ladies’ home; those who are able pay the admis-
sion fee, which, 1 take it, constitutes the entire reimbursement of the institution
for the expenses of furnishing an abiding place for those seeking its benefits. That
is to say, if an old lady has paid her admission fee of $600, for example, she is
entitled to remain at the institution, free of further charge, during the remainder
of her life, and possibly to receive the benefits of a decent burial at her death.
Nevertheless, there is at least a conventional fee charged.
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I observe also, as to both of the institutions, with the possible qualification
suggested by the statement which you make relative to the aged ladies’ home, and’
which has already been comunented upon, that they are open to the public upon
equal terms. This is true universally as to the hospital and true as to all aged
ladies (subject to the qualification already noted with respect to the aged ladies’
home.

There can be no doubt, under the decisions, that a charitably conducted hospital
or old tadies’ home is a ‘“charitable institution,” Citation of authorities upon this
point is unnecessary. It is absolutely settled, by the overwhelming weight of
authority, that the mere fact that there is a charge for the services or benefis
of the institution does not deprive it of its charitable nature, nor of its public
character. :

Gerke vs. Purcell, 25 O. S. 229-241, and
Davis vs. Camp Meeting Association, 57 O. S. 257.

are Ohio decisions supporting this rule. But other jurisdictions afford even clearer
applications of it:

Fordham vs. Thompson, 144 111. App. 342.

Sisters of Third Order vs. Board of Review, 231 Iil. 317.
Board of"Review vs. Chicago Policlinic, 233 Ill. 268.
Hennepin County vs. Brotherhood of Church, 27 Minn. 46.
Philadelphia vs. Pennsylvania Hospital, 254 Pa. 9.
Donohugh’s Appeal, 86 Pa. 312.

People ex rel. vs. Purdy, 52 Hunn. 386, 126 N. Y. 679,

St. Joseph’s Hospital vs. Ashland County, 96 Wis. 636.
Brewer vs. American Missionary Association, 124 Ga. 490.
Franklin Square House vs. Boston, 188 Mass. 409,
McDonald vs. Mass, General Hospital, 120 Mass. 432.

As particularly touching the case of the aged ladies’ home, I cite:

Engleside Ass’n vs. Nation, 109 Pac. 984 (Kansas) ; 29 L. R. A. n. 5. 190,
Gooch vs. Ass’'n for the relief of aged indigent females, 109 Mass. 559.

The doctrine of all these cases is to the effect that if the institution is not
operated with a view to profit, but for the purpose of relieving human need or
suffering, and therefore serving a communal or public need, it is a charitable one
and a public one, notwithstanding the receipt of admission fees or the exaction
from those who are able to pay of sums reasonably equivalent to the expense of
rendering its benefits to them.

In the case of the hospital mentioned by you, payment by the county for and
on behalf of the indigent persons treated therein does affect the nature of the in-
stitution on the contrary, so long as no profit is derived and the institution con-
tinues to be operated by the use of the donations of charitably inclined persons, the
contribution by the county serves rather to emphasize than to destroy the public
nature of the institution. In fact, while the courts of this state have, I believe,
held that by reason of the inhibition of article VIII, section.6, of the constitution
of this state, a county or other subdivision of the state may not make donations
to private corporations, and therefore may not support public hospitals, orphanages
and the like, except upon the contractual basis suggested by your letter, yet, in
states where no such constitutional impediments exist, it has been held, as the
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above decisions will disclose to you, that a county or a city has the right to make a
donation to an institution of public charity to assist it in carrying on its work;
so that, so far from an institution being deprived of its publicly charitable nature
by reason of such a donation, the existence of such attributes of the institution is
a condition precedent to partial support from the public treasury.

The foregoing authorities and the principles deduced from them cstablish the
following conclusions:

1, If an institution aims at the reclief of some public distress or need and is
not operated with a view to profit, it is an institution of purely public charity, or,
as our inheritance tax law has it, an institution for purpose only of public charity,
especially where it is obliged to rely upon private donations.

2. The fact that support from the public treasury is afforded to such an in-
stitution, whether upon a contractual basis or not, does not change its character.

3. The fact that an admission fe€, as in the case of the aged ladies’ home
mentioned by you, or a charge on account of services rendered, as in the case
of the hospital exacted from those who are able to pay, or even exacted from all
alike, is received by the institution does not alter its character.

The foregoing conclusions dispose of the case of the hospital which you de-
scribe and clearly establish the conclusion that a bequest or devise to and for its
use is exempt from any collateral inheritance tax.

These conclusions would also dispose of the question respecting the aged
ladies’ home, but for your remark to the effect that “the institution is not open to
all aged ladies upon these terms; that is, the board of managers determine who
may be admitted.”

There is here involved another principle applicable to such questions, which
may be stated as follows:

An institution which is charitable in its nature is not a public one, and its
charity is not public, if limited to a class the members of which are determined by
some fact which does not concern the public at large:

Philadelphia vs. Masonic Home, 160 Pa. 572.
Commonwealth vs. Thomas, 119 Ky. 208.

Burd Orphan Asylum vs. School District, 19 Pa. 21.
Morning Star Lodge vs. Hayslip, 23 O. S. 144,

As a further extension of this principle it has been often held that an in-
stitution is not a public one which is not open to all of the designated class upon
the same terms.

But I take it that this principle must not be too logically applied; there are
natural limitations upon the capacity of any institution to perform its public func-
tions. It may be regarded as an ever-present condition that the applicants for a
place in the aged ladies’ home, for example, are almost certain at a given time to
exceed in number the capacity of the institution. Should the board of trustees
or managing authorities of such an institution reserve the privilege of selecting
those deemed most worthy by them from a group of applicants, when a selection
is necessary, this would not, in my judgment, deprive the institution of its public
character, nor the charity which it extends of its public nature. In other words,
the exercise of a proper supervision on the part of the managing authorities over
the character and desirability of those who may apply, provided no invidious dis-
criminations are indulged and no improper or artificial line of demarcation is
drawn, as suggested in the cases cited, would not affect the public character of
the institution or its charity. It is not required that the doors of the institution shall
automatically open to all who seek admission thereto, without being subject to the
scrutiny of thoses who administer the charity. On this point Gooch vs. Associa-
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tion, supra, is particularly helpful. The defendant in that case was almost exactly
like the institution concerning which you inquire. The plaintiff was expelled from
it, although she had paid the required admission fee. She sought to recover
damages, alleging tort and breach of contract. The court denied her relief on
the ground that the institution was a publicly charitable one, and that it had the
right to prescribe by its by-laws reasonable rules and regulations to be enforced
by its administrative authorities; so that when the plaintiff entered the home she
entered it subject to the discipline thereof.

I know of no principle which would affirm the right to prescribe and enforce
disciplinary rules as to inmates when received, yet would deny the right to enforce
a similar discipline as a condition of admission.

Nor does the fact that the remission of admission fees may be made at the
discretion of the board enter into the question, in my judgment. The whole situa-
tion may be summed up with the statement that the publicly charitable nature of
an institution is not affected by the exercise of discretion on the part of its man-
agerial officers with respect to the admission of persons into the enjoyment of its
benefits, nor by the enforcement of such proper discipline as may be required in
order to maintain it. So long as this discretion is not exercised in such a manner
as actually to amount to a discrimination such as is forbidden by the principle
exemplified in Philadelphia vs. Masonic Home, and other similar cases, supra, its
reservation is immaterial.

With the qualification, then, that unless it should appear that the discretion
reserved by the board of managers of the aged ladies’ home at Delaware is exer-
cised in such a manner as to deprive that institution of its publicly charitable
nature, as already pointed out, I am of the opinion that it is such an institution,
and that a devise or bequest to or for its use is exempt from the collateral in-
heritance tax.

Very truly yours,
TimorHY S. HOGAN,
Attorney General.

766.

GENERAL ASSEMBLY—SALARIES—THE MANNER IN WHICH SAL-
ARIES ARE TO BE PAID—WHEN SALARIES ARE TO BE PAID—
MILEAGE.

The members of the 80th general assembly should be paid at a rate not to exceed
two hundred dollars per month during the present extraordinary session, and the
residue of their salary for the year 1914, at the end of such session to the members
and only the members who are in attendance at this scssion.

CoLumsus, Omto, February 17, 1914,

Hox~. A. V. DoNaHEY, Auditor of State, Coluinbus, Ohio.

Dear Sir:—I have your inquiry of February 16, 1914, in which you inquire as
to whether you are to consider the opinion rendered Mr. Fullington on February 26,
1911, as still in full force, or should you pay the 1914 salary of $1,000 to the members
of the legislature when the special session over.

Section 50 of the General Code reads:

“Every member of the general assembly shall receive as compensa-
tion .a salary of one thousand dollars a year during his term of office.
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Such salary for such term shall be paid in the following manner: two
hundred dollars in monthly installments during the first session of such
term and the balance of such salary for such term at the end of such
session.

“Each member shall receive two cents per mile each way for mileage
once a week during the session from and to his place of residence, by the
most direct route of public travel to and from the seat of government, to
be paid at the end of each regular or special session. If a member is
absent without leave, or is not excused on his return, there shall be de-
ducted from his compensation the sum of ten dollars for each day’s
absence.”

Section 50 of the General Code was passed in May, 1911, was vetoed by Gov-
ernor Harmon and passed over his veto by both houses. The governor in vetoing
this bill said :

“It is said the bhill follows precedents. I find that from the time
biennial sessions were resumed in 1894, the law provided for monthly in-
stallments until 1904, when a law like the bill now before me was passed
(97 Vol. 316). But this was repealed at the following session in 1906 and
payment for the full year only authorized at the close of the session (98
Vol. 8). Though this act was in turn repealed and only monthly pay-
ments permitted (I1d. 287), the provision of the earlier act for payment for
the remainder of the session year got somchow into G. C., section 50.

“Beginning with 1908 there have Deen annual sessions. So there is
the single precedent of 1904, and that promptly repudiated, standing alone
against the action of all the other biennial sessions since 1894.”

In his statement regarding the times and manner of payment and the con-
dition of law, Governor Harmon was entirely correct. He also called attention to
the fact that in his opinion, the act violated section 31 of article 1T of the constitu-
tion, which forbids any chauge in the compensation of members during their
term of office. 1t will be observed that this act was a radical change from the act
theretofore existing and changed the language from “the balance of the salaries
for such year may be paid at the end of the session,” so that the section read as
above copied. The opinion to which you call attention followed the course laid
down by Governor Harmon, which, as stated, I believed and still believe to be
correct. But however that may be, and notwithstanding the fact that payments
have heen made to the 76th and 77th general assembly, in the manner prescribed
by this act, yet they were unauthorized at that time and this act was an evident
attempt to make payments in the manner followed in 1904 and 1906. Iowever
this may be, payments at other times were not made in advance as was done in
1904 and 1906, and as authorized by section 50, as amended in 1911. The opinion
rendered in 1911 had reference to the payment to the 79th general assembiy for
the year 1912, in which there was no legislative session and the condition then
is clearly distinguished from what we have now and I think that without in any
way modifying or changing that opinion, but following the ruling that was adopted
for that session, for the year 1911, rather than the year 1912, it is entirely legitimate
to construe section 50 of the Code to permit the payment of the legislators at the
rate of not to exceed $200.00 per month while the legislature was in session and
the balance for that year at the close of the session, which would be in accordance
with section 40 of the Revised Statutes, and in accordance with the payments made
to the 78th general assembly and the 79th for its first year. In other words,
and stating the rule more concretely, I now hold that where the legislature is in
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session, they are entitled to compensation at the rate of $200.00 per month during
the session and the balance for that particular year at the end of the session, and
that rule to be applicable to each year, provided there is a session in each year.

I therefore advise the payment to this general assembly at the rate or not to
exceed $200.00 per month during the present session and the residue of this year’s
salary at the end of such session to the members and only the members who are
in attendance upon this session.

Whatever may be said about payments in advance, and without questioning the
power of the legislature to fix salaries in such amount and to make them payable
at such time as they deem proper, I regard it as a very unwise policy to make
payments in advance of service and especially is that true when applied to the
79th general assembly which at its first session ‘undertook to provide for being paid
for a second year regardless of the fact of service during that second year, being
ready for such service or any other contingency which might arise bteween the end
of the session in the first year and the expiration of the term of office of the
members of that general assembly.

I believe this places the matter in shape to be understood and hope it may
prove satisfactory to everybody.

Yours very truly,
TiMmorHY S. HoGAN,
Attorney General.

767.

TUITION—PARENT OR PUPIL RESIDING OUTSIDE OF A SCHOOL
DISTRICT AND OWNING PROPERTY WITHIN THE DISTRICT
WHERE SUCH PUPIL ATTENDS SCHOOL—RIGHT OF A SCHOOL
DISTRICT TO CREDIT SUCH TUITION ACCOUNT WITH THE
AMOUNT OF TAXES ASSESSED ON SCHOOL.

If a parent of a non-resident pupil owns stock in an ordinary corporation which
is taxed in the district no part of the same paid by such corporation under the
levy for school purposes may be credited upon the tuition chargeable against such
parent in that district; otherwise as to bank stock.

CorumBus, OHI10, November 14, 1913.

Hon. KenT P. JouNsoN, Prosecuting Attorney, Kenton, Ohio.

DEear Sir:—I beg to acknowledge receipt of your lfetter of November 10th,
enclosing copy of an opinion written by you to clerk of the board of education of
the village of Alger, Hardin county, and requesting my view as to the conclusion

reached by you.
The question submitted for yvour opinion by the clerk is as follows:

“We have some pupils coming into our school here from out of our
district whose fathers own property in the district in the form of bank
stock, stock in the company store, etc. Should we credit their tuition ac-
count with amount of school taxes assessed on this stock?”

Your conclusion on the two questions submitted is that neither the tax payable
by a corporation under the provisions of 5404 et seq., General Code, nor the tax
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assessed upon the shares of stock of a bank under sections 5407 et seq., General
Code, constitute taxes on property owned by an individual within the intendment
of section 7683, the proportion of which levied for school purposes may be under
said section credited on the tuition of a non-resident pupil.

I do not entirely agree with you in your conclusion. I am of the opinion that
you are correct with respect to the tax assessed against an ordinary corporation.
Sections 5404 and 5405, General Code, provide as follows:

“Section 5406. The president, secretary and principal accounting officer
of every incorporated company, except banking or other corporations whose
taxation is specifically provided for, for whatever purpose they may have
been created, whether incorporated by a law of this state or not, shall
list for taxation, verified by the oath of the person so listing, all the
personal property thercof, and all real estate necessary to the daily opera-
tions of the company, moneys and credits of such company or corporation
within the state, at the true value in money.

“Section 5405. Return shall he made to the several auditors of the
respective counties where such property is situated, together with a state-
ment of the amount thereof which is situated in each township, village,
city, or taxing district therein. Upon receiving such returns, the auditor
shall ascertain and determine the value of the property of such companies,
and deduct from the aggregate sum so found of each, the value as assessed
for taxation of any real estate included in the return. The value of the
property of each of such companies, after so deducting the value of all
the real estate included in the return, shall be apportioned by the auditor
to such cities, villages, townships or taxing districts, pro rata, in pro-
portion to the vaiue of the real estate and fixed property included in the
return, in each of such cities, villages, townships, or taxing districts. The
auditor shall place such apportioned valuation on the tax duplicate and
taxes shall be levied and collected thereon at the same rate and in the
same manner that taxes are levied and collected on other personal property
in such township, village, city or taxing district.”

Tt is clear, as you state, that this tax is assessed upon the property of the cor-
poration as such. (Bradley vs. Bauder 36 O. S., 28.) This section was enacted
in compliance with the constitution mandate embodied in article 13 section 4, which
seems to require the taxation of corporate property as property of the corporation,
although as pointed out in Lee vs. Sturgis 46 O. S. 153, the taxation of all the
property of a corporation is equivalent to the taxation of all the interest of every
stockholder in the corporation represented by the actual value of their several
shares. In deference to this principle the legislation embodied in sections 5372
and 192, General Code, was enacted, the effect of which is to accept the taxation on
all or a certain prescribed portion of the property of a corporation by the state
by way of an assessment against the corporation itself in lieu of the taxation of
the respective shares of the stockholders. In other words, although the property
of a corporation might be regarded either as the separate property of the share-
holders or as that of the corporation itself for taxation purposes, the latter alter-
native in most cases is the one adopted.

I assume, of course, that in the particular case involved in the inquiry of the
clerk, the corporation is a domestic one, or, if organized under the laws of another
state, the prescribed proportion of its property is taxable in Ohio.

I am, therefore, of the opinion (in which I concur with you that if a parent
of a non-resident pupil owns stock in a mercantile or other ordinary corporation



218 ANNUAL REPORT

which is taxed in the district, no part of the sum paid by such corporation under
the levy for school purposes may be credited upon the tuition chargeable against
such parent by that district.

There is a further practical reason which may be brought to the support of
this conclusion. The stockholders of an ordinary corporation are unknown to the
records of the taxing authorities. The assessment being against the corporation,
the respective shares of its capital stock owned by individuals do not appear on the
tax duplicate or elsewhere in the office of the county auditor. Therefore, even if
the theoretical conclusion above referred to could not be sustained as such, there
would be no way in which to compute or ascertain the proportion of a corporation’s
tax which could be credited to the account of any individual stockholder.

The case of a bank is, however, essentially different. Although article XII,
section 3 of the constitution seems to require the taxation of all property of banks
and bankers as such, yet in the case of incorporated banks this has not been done,
and for a very sufficient reason which will be hereinafter pointed out. Section
5408 is the first of the related sections which may be considered in this connection.
It provides as follows:

“All the shares of the stockholders in an incorporated bank or banking
association, located in this state * * * ghall be listed at the true value in
money and taxed only in the city, ward, or village where such bank is

located.”
" Section 5409, provides:

“The real estate of a bank or banking association shall be taxed in
the place where it is located, in like manner as the real estate of persons
is taxed.”

Section 5411 provides as follows:

“The cashier of each incorporated bank * * * shall return to the auditor
of the county in which such bank is located * * * a report exhibiting in
detail * * * the resources and liabilities of such bank * * * with a full
statement of the names and residences of the stockholders therein, the num-

*

ber of shares neld by each, and the par wvalue of each share. * * *»

Section 5412 provides in part as follows:

“Upon receiving such report the county auditor shall fix the total value
of the shares of such banks * * * according to their total value in money
and deduct from the aggregate sum so found, of each, the value of the real

estate included in the statement of resources as it stands on the duplicate.
* % 47

Other sections then provide for an equalization of the value of bank shares as
so determined by the taxing commission of Ohio. Sections 5672 and 5673, General
Code, provide for the collection of such taxes.

“Section 5672. Taxes assessed on shares of stock, or the value thereof,
of a bank or banking association, shall be a lien on such shares from the
first Monday of May in each year until they are paid. It shall be the duty
of every bank or banking association to collect the taxes due upon its shares
of stock from the several owners of such shares, and to pay the same to
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the treasurer of the county, in which such bank or banking association is
located, as other taxes are paid and any bank or banking association failing
to pay said taxes as herein provided, shall be liable by way of penalty for
the gross amount of the taxes due from all the owners of the shares of
stock, and for an additional amount of one hundred dollars for every day
of delay in the payment of said taxes.

“Section 5673. Such bank or banking association paying to the treas-
urer of the county in which it is located, the taxes assessed upon its shares,
in the hands of its sharcholders respectively, as provided in the next pre-
ceding section, may deduct the amount thereof from dividends that are due
or thereafter become due on such shares, and shall have a lien upon the
shares of stock and on all funds in its possession belonging to such share-
holders, or which may at any time come into its possession, for reimburse-
ment of the taxes so paid on account of the several shareholders, with legal
interest; and such lien may be enforced in any appropriate manner.”

It seems very clear to me that the assessment is not against the property of
the bank as such save with respect to the real estate. With this exception the
assessment is upon the shares themselves which are the property not of the bank
but of the various stockholders. True the bank must pay the taxes, reimbursing
itself in the manner pointed out by the last two sections cited, but there.is a vital
distinction between the duty to pay taxes and the ultimate liability for them.
Under section 7683, General Code, it is not required that a parent actually pay the
taxes which may be credited on the tuition of his child; it is sufficient that the
parent own the property in the school district.

The shares of stock in a bank are all assessed at the place in which the bank
is located. The reason for this I shall also presently state. In view of this fact,
| am of the opinion that when a bank is located in a school district its shares are
“property in a school district” within the meaning of section 7683, General Code.

Now the reason why the seeming mandate of article XIT, section 3 of the
constitution has not been carried out literally arises out of the situation respecting
national banking associations, which are corporations organized under an act of
congress of the United States. Under the familiar doctrine of McCulloch vs.
Maryland, 4th Wheaton 316, these institutions being crcatures of the federal
government are not subject to taxation by the state, as of right. It is the universally
accepted doctrine that national banks may only be taxed by the states by permission
of congress. This permission has heen given by section 5219 of the Revised Statutes
of the United States, which provides in part as follows:

“Nothing herein shall prevent all the shares in any (national banking)
association from being included in the valuation of the personal property
of the owner or holder of such shares, in assessing taxes imposed by
authority of thc state within which the association is located; but the
legislature of each state may determine and direct the manner and place
of taxing all the shares of national banking associations located within the
state, subject only to the two restrictions, that the taxation shall not be at
a greater rate than-is assessed upon other moneyed capital in the hands
of individual citizens of such state, and that the shares of any national
banking association owned by non-residents of any state shall be taxed in
the city or town where the bank is located, and not elsewhere, = * *V

Under this act of congress it has been repeatedly held that a state may not
impose a tax assessment against a national bank as such, but whatever its laws
provide in the way of machinery for the collection of the assessment the ultimate
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liability for the tax must rest upon the shares of stock. See bank tax cases 3
Wallace 573; Radley vs. People; 4 Wallace 459, Bank vs. Commonwealth; 9 Wallace
353, Sumpter County vs. National Bank, 62 Alabama 464; Hirshire vs. Bank 35
Iowa 273; Bank vs. Fancher 48 New York, 524; Bank vs. Baker 65 New Jersey
Laws 113; Bank vs. Chehallis County 116 U. S. 440; Whitbeck vs. Mercantile
National Bank 127 U. S. 193; Bank vs. Chapman, 173 U. S. 205.

Indeed it has been directly held in the case of Miller vs. Bank 46, O. S. 424
that the listing of the shares of a national bank must be made in the name of the
shareholders and not in the name of the bank under the statutes of Ohio now under
discussion; and that no action would lie under. the statites as they then stood
against the bank itself to recover taxes assessed on account of its resources and the
value of its shares of stock. .

Now our taxing statutes make no distinction between the method of taxing
national banks and that of taxing state "incorporated banks. This is because of
the limitation in- section 5133, Revised Statutes of the United States, to the effect
that “taxation shall not be at a greater rate than is assessed upon other moneyed
capital in the hands of individual citizens of said state.”

This limitation has been very jealously guarded by the federal courts and state
statutes have been, from time to time, very carefully scrutinized for evidence of
any discrimination in taxation'in favor of state banks and against national banks.
It is doubtless because of the fear of this legislation, if otherwise enacted, being
held to violate this limitation that our statutes have made no disinction between
the method of taxing national banks and that of taxing other incorporated banks.

In short, then, the legislative authority of this state has found the legislation
of congress a more positive limitation upon its taxing power than the provisions of
its own constitution (which, however, is not directly violated by the legislation
above discussed).

The taxation of all banks, then, being governed by the same rule as laid down
by the federal statute for the taxation of national banks, it follows that the assess-
ment on this behalf must be against the shares, and not against the bank; that
the property assessed must be (aside from the real estate) that of the shareholders
and not that of the bank; and that the assessment must be at the place where
the bank is located.

Our statutes, as 1 have already pointed out, not only bear a construction com-
patible with the federal legislation, but really do not bear any other construction.
The taxable thing under these statutes is the share of stock, and not the property
of the bank (except as to the real estate). The share as such is clearly the
property of the individual stockholder. No authority is necessary upon this obvious
point. Therefore, under section 7683, General Code, such a share when assessable
in a school district in which a bank is located is “property owned in a school dis-
trict” by the shareholder.

Nor is there in a case of bank stock any such practical difficulty as might exist
where a conclusion different from that already reached with respect to the shares
of ordinary corporations adopted. The report of the bank required to be filed with
the auditor discloses the names of all stockholders and the number of shares held
by each. The aggregate value of the bank stock as a whole after deducting the
assessed value of the real estate being then ascertained, it is a mere matter of
mathematical computation, which may be arrived at from facts appearing on record
in the auditor’s office to ascertain what proportion of a tax paid in the first instance
by a bank on all of its shares is attributable to the shares owned by any shareholder.
This computation being made one additional computation only is necessary to ascer-
tain what proportion of the result is attributable to the school levy. The final
quotient of the computation, then, is the amount which may and should be credited
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on the tuition paid by a non-resident parent who is a shareholder of a bank located
in a school district.

The exact language of section 7683, General Code, which has not yet been
quoted, is, in part, as follows:

“When a youth * * * or his parent owns property in a school district
in which he does not reside, and he attends the schools of such district,
the amount of school tax paid on such property shall be credited on his
tuition.”

It is only necessary for me to add to what has already been said that, in my
judgment, the phrase “property in a school district,” as used in this statute, is
equivalent in meaning to the phrase “property taxed in a school district.”

Very truly yours,
TimorEY S. HocaN,
Attorney General.

768.

INSTITUTIONS—INSPECTION—CARING OF CHILDREN—POWERS OF
. STATE BOARD OF CHARITIES.

Private institutions for the caring of children are subject to investigation by the
state board of charities under section 1352 of the General Code as amended in 103
Ohio Laws, 865, and these institutions must be governed by all the laws applicable
to such institutions.

CorumBus, OHI10, February 14, 1914, .

Ho~. . H. SHirer, Secretary, Board of State Ch;zrities, Columbus, Ohio.
Dear Sir:—1 have your letter of January 22, 1914, as follows:

“Section 1352-1 of the General Code as passed April 28, 1913, sets
forth a scheme of inspection and investigation of institutions and agencies
caring for children. There are a number of private institutions in this state,
some of which have been incorporated under the general incorporation laws
of the state and a few of the older ones were established by special acts
of incorporation passed by the general assembly.

“The question has been raised as to whether a private institution in-
corporated under the laws as in force in 1879, known as section 2181, etc.,
has the right to continue under the laws in force at that time or whether
the amendments made from time to time since then must control such in-
stitution. These amendments have effected methods of commitment and
receiving of children. Further, are such institutions required to conform
to the general regulatory provisions of section 1352-1 and other sections

of the act commonly gnown as the juvenile code?”

Section 1352, General Code, as amended in 103 O. L., page 865 reads in part:

“The hoard of state charities shall investigate by correspondence and
inspection the system, condition and management of the public and private
benevolent and correctional institutions of the state and county, * * * a5
well as all institutions whether incorporated, private or otherwise which
receive and care for children.”
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It is clear that the wording of the above section includes all institutions which
receive and care for children, and the only question you raise in whether the legis-
lature could bring within this section such institutions of this nature as were in-
corporated under laws existing in 1879.

Section 2, article I of the constitution of 1851 provides that

“no special privileges or immunities shall ever be granted, that may not
be altered, revoked, or appealed by the general assembly.”

and in connection with this section is to be construed section 2, article XITI, which
declares that

“corporations may be formed under gencral laws; but all such laws, may,
from time to time, be altered or repealed.”

State vs. Hamilton, 47 O. S., 74.
Shields vs. State, 26 O. S., 86 affirmed 95 U. S,, 519,

These sections make it clear, I think, that all institutions for children, in-
corporated under the laws of 1879, are subject to all amendments made to these
laws since that date, and to all new laws since passed concerning institutions caring
for the juveniles of the state.

Tt is, therefore, my opinion that the private institutions to which you refer are
subject to investigation by your board under section 1352 of the General Code,
as amended in 103 O. L., 865, and that these institutions must be governed by all
other laws applicable to such institutions.

Very truly vours,
TimorHY S. HocaN,
Attorney General.

769.

CONTRACTOR—CITY ENGINEER—WORK DONE IN EXCESS OF CONXN-
TRACT PRICE—SUPPLEMENTARY CONTRACT—POWERS OF CITY
COUNCIL IN SUCH A MATTER.

Where a contractor, acting upon instructions from the city enginecr, performs
work for the city amounting to several thousand dollars more than the original
price contracted for, and no supplementary contract was entered into by the director
of public service, the city council may pass an ordinance or resolution authorizing
a compromise of the claim in question, and the city auditor would be authorized to
drazwe a warrant on the treasurer in accordance with the provisions of such ordinance
or resolution.

Corumsus, OHIo0, February 18, 1914,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GeNTLEMEN :—Under date of September 10, 1913, you inquire:

“A contractor, acting upon the instructions from the city engineer.
performs work for the city amounting to several thousand dollars more
than the original contract price. No supplementary contract in writing was
entered into by the director of public service. The director would not allow
the demand for ‘extras’ claimed by the contractor, and thereupon he entered
suit against the city.
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“Under a succeeding administration the council have agreed to com-
promise the claim by allowing the firm a reduced amount, and instructs
the city auditor to draw his warrant upon the special fund created by bond
issue.

“What are the powers of council in such matters, and may the city
auditor legally draw his warrant in accordance with said conditions of
proposed compromise >”

The “extras” were not performed according to the provisions of the statutes
and there is no legal obligation upon the city to pay for the same or any part
thereof.

Section 4331, General Code, provides:

“When it becomes necessary in the opinion of the director of public
service, in the prosecution of any work or improvement under contract.
to make alterations or modifications in such contract, such alterations or
modifications shall only be made upon the order of such director, but
such order shall be of no effect until the price to be paid for the work and
material, or both, under the altered or modified contract, has been agreed
upon in writing and signed by the contractor and the director on behalf of
the corporation, and approved by the board of control, as provided by law.”

Section 4332, General Code, provides:

“No contractor shall be allowed to recover anything for work or
material, caused by any alteration or modification, unless the contract is
made in such manner, nor shall he be allowed, or recover for such
work and material, or either, more than the agreed price. The general pro-
visions of law relating to the requiring of bids and the awarding of con-
tracts for public buildings, and improvements, so far as thev apply, shall
remain in full force and effect.”

These sections provide how alterations and modifications in contracts may be
made, and they have not been complied with. The contractor, therefore, has no
enforceable claim against the city.

The city, however, has received the benefit of the work, and there is at least
a moral obligation to pay for the same.

The right of council to recognize and pay a moral obligation has been recog-
nized by the courts of this state. .

In State ex rel. vs. Brown, 4 Cir. Dec. 345, it is held:

“Where equity and justice require the payment of a claim against a
municipal corporation, though it may not be collectible at law, an ordinance
of such city or village legally passed. directing and authorizing its pay-
ment, is legal and valid.”

The nature of the claim involved in this case is not given.
This case is followed in State ex rel. vs. Wall, 15 Ohio Dec., 349, wherein it
is held:

“A municipal corporation may recognize and pay claims against it
of a moral and equitable nature, whether required by law to do so or not.
“Where a claim against a municipal corporation is just and equitable,
and in good conscience ought to he paid, an ordinance duly passed by council
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in which it recognized the claim as valid, appropriated the necessary funds
for its payment, and authorized and directed the proper officer to pay the
same is valid; and mandamus will lie to compel such officer to draw his
warrant upon the city treasury therefor, notwithstanding the claim, in the
absence of such ordinance, could not have been collected either at law or
in equity.”

This case arose upon a contract for public printing, where the printing company
continued to publish advertiserients for the city after the expiration of its contract.

On page 352, Judge E. P. Evans, quotes from State ex rel. vs. Brown, supra,
and then says:

“This holding is reasonable and just, and is sustained by numerous ad-
judications. The allowance of such claims belongs to the power of taxa-
tion, which is embraced in the legislative power of the state, which the
legislature may delegate to municipal corporations.

“*The legislature,” says Judge Cooley, ‘may recognize moral or equit-
able obligations, such as a just man would be likely to recognize in his
own affairs, whether by law required to do so or not. And what the
legislature may do for the state, the municipalities, under proper legis-
lation may do for themselves. Cooley, taxation (2 ed.) 128. The legis-
lature has.no constitutional power to authorize the payment of a void claim,
and, of course, a municipality can have no such power; but the legislature
may authorize the payment of claims just in themselves, and for which an
equivalent has been received, but which from some cause, cannot be en-
forced at law.

“And this doctrine has been repeatedly sanctioned by the supreme
court of this state. Board of Education vs. McLandsboraugh, 36 Ohio
St., 227 ; Warder vs. Commissioners, 38 Ohio St., 639, 643 ; Board of Educa-
tion vs. State, 51 Ohio St., 531 and 541.”

In case of Emmert vs. Elyria, 74 Ohio St., 185, Summers, J., says on page 194:

“But, because a municipality is not legally liable to pay for a public
improvement, it does not follow that it is not under a moral obligation
to do so or that a court because it will not enforce payment will enjoin it.
The contract for paving this street in not ultra vires. If invalid it is so
merely because the contract was made before the bonds to provide the
money to pay for it were sold. Now that the work has been done in ac-
cordance with the contract and the bonds have been sold and the money
to pay for it is in the treasury, it is right that it should be paid for and
a court of equity ought not, unless its failure to do so would defeat the
purpose of the law, prevent the municipality from doing what equity
and fair dealing would exact from an individual.”

A moral obligation was recognized in Board of Education vs. McLandshorough.
36 Ohio St., 227, where it is held:

“Where public money in custody of a public offcer of this state, and
with the disbursement of which money he is charged by law, is stolen
or otherwise lost without his fault, and the legislature pass an act exonerat-
ing such officer and his sureties from the payment of such money, and
direct that a tax be levied in the territory upon which the loss must falt
to meet the deficit, such act is not forbidden by the constitution. state or
federal.” :
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In Warden vs. Commissioners, 38 Ohio St., 639, White, J., says at page 643:

“There was no legal obligation, prior to the passage of the act in ques-
tion, to refund the assessments; but the justice of doing so arose from
the inauguration and enforcement of the new policy. The power of taxa-
tion is not limited to the payment of legal claims; but extends to those
founded only in justice and moral obligation.”

These cases recognize the principle that the state or a municipal corporation
has the same right to do justice and equity that an individual has.

In this state it is held that moral obligation is a sufficient consideration for a
contract by an individual.

In the casc at har the city has received the benefit of the labor, and it is but
just and equitable that the person who performed the work should be paid therefor.

The contract in question was not ultra vires. The city was authorized to con-
tract for the extras, but the method provided by law was not comp'lied with. For
this reason there is no legal obligation upon the city to pay for the extras. There
is, however, a moral obligation.

By virtue of section 4240, General Code, council has general control of the-
finances of the city. This section reads:

“The council shall have the management and control of the finances
and property of the corporation, except as may be otherwise provided,
and have such other powers and perform such other duties as may be
conferred by law.”

By virtue of this section council would have a right to compromise claims
against the city. .\nd under the authorities above cited, council has the right to
recognize a moral obligation, and to authorize its payment.

1f there is necither a legal or moral obligation upon the part of the city, council
cannot order its' payment. ’

In the present question, as the city retains the result of the work, there is a
moral obligation which council can recognize.

Council may, therefore, pass an ordinance or resolution, authorizing a com-
promise of the claim in question, and the city auditor would be authorized to
draw a warrant on the treasurer in accordance with the provisions of said ordinance
or resolution.

Respectfully,
TimorHY S, HoOGAN,
Attorney General.

8—A. G.
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770.

CIVIL SERVICE—FEES—TAX ASSESSOR—DISTRICT ASSESSORS—
WOMEN NOT ELIGIBLE TO OFFICE—ELECTOR.

Women are not eligible to appointment for deputy assessors as provided in the
tax law passed April 18, 1913, even though they meet all other qualifications laid
down by the law in the rules of the civil service commission, for the reason that a
deputy assessor is an officer within the meaning of section 4 of article XV of the
constitution of Olio, and no person can be appointed to such a position unless he
possesses the gualifications of an elector.

CoLumBus, OHI10, February 18, 1914,

The State Civil Service Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—Under date of January 27, 1914, you inquire:

“We desire your ruling as to whether or not women are eligible to ap-
pointment for deputy assessors as provided in the tax law passed April
18, 1913, when they meet all other qualifications laid down by the law and
the rules of this commission.”

The question to be determined is whether or not the position of deputy
assessor is an office as contemplated in section 4 of article XV of the constitution,
which provides:

“No person shall be elected or appointed to any office in this state,
unless he possesses the qualifications of an elector.”

In order to determine this question we must ascertain the duties of deputy
assessors.

The tax law is set forth at pages 786, et seq., of 103 Ohio Laws. Section 1
thereof, section 5579, General Code, provides in part:

“In addition to all other powers and duties vested in or imposed upon
it by law, the tax commission of Ohio shall direct and supervise the assess-
ment for taxation of all real and personal property in the state. * * * Such
district assessor shall, under the direction antl supervision of the tax com-
mission, be the assessors of real and personal property for taxation, within
and for their respective districts, except as may be otherwise provided by
law. * * *7

By virtue of this section it is made the duty of the state tax commission to
direct and supervise the assessment for taxation of all property in the state.
The district assessor acts under the direction and supervision of the state tax
comimission. -

Section 3 of said act, section 5881, General Code, provides for the appointment
of deputy assessors, as follows:

“Each district assessor shall appoint such number of deputy assessors,
assistants, experts, clerks and employes as may, from time to time, be pre-
scribed for his district by the tax commission of Ohio. Such deputy as-
sessor, assistants, experts, clerks and employes shall hold their respective
offices and employements for such times as may be prescribed by the tax
commission.”
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In section 2 of said act it is provided that each district assessor
“shall be an elector of the district for which he is appointed.”

No such gualification is made for the deputy assessors.
Section 4 of said act, section 5582, General Code, provides:

“The district assessor shall, annually, under the direction and super-
vision of the tax commission, list and value for taxation all real and
personal property subject to taxation in the county constituting his assess-
ment district, except as otherwise provided by law. The deputy assessor
shall have and perform, under the direction of the district assessor, and in
such territory as may be assigned to him by the district assessor, all
powers and duties of the district assessor, except those provided by sec-
tions 7, 8 12, 21, 22, 23, 28, 29, 31, 32, 47, 49, 53, 58, 63, 64 and 65 of
this act, and sections 2574, 2588, 5394, 5387, 5397, 5398, 5399, 5400, 5401,
5405, 5411, 5412, 5556, 5557, 5558, 5559, 5573, 5574 and 5578 of the General
Code as herein amended. Wherever in the General Code, excepting in said
sections, the words ‘assessor, ‘district assessor,‘township assessor,” ‘ward
assessor,” ‘precinct assessor,” ‘assessor of real estate’ or ‘assessor of real
property’ are used, the same shall be deemed to mean the district assessor
or the deputy assessor, as the case may be, and the offices held by such
officers shall be deemed to be and are hereby abolished. The district
assessor or his deputy shall, unless otherwise provided by law, perform,
or cause to be performed, all the duties, exercise all the powers and be
subject to all the liabilities and penalties devolved, conferred or imposed by
law upon such officers.”

The deputy assessors are subject to the direction and supervision of the district
assessor. . .

Secion 36 of said act, section 5615, General Code, provides in part:

“District assessors, deputy assessors and members of district boards of
complaints shall give bond, payable to the state, for the faithful performance
of their respective duties.”

Section 39 of said act, section 5618, General Code, provides in part:

“% % % Kach deputy assessor, shall hefore entering upon the discharge of
the duties of /iis office, take and subscribe an oath, faithfully and impartial-
ly to assess all real and personal property, in the territory assigned to him
by the district assessor and otherwise faithfully to perform the duties im-
posed upon him impartially to exercise the powers vested in him by law.”

Section 42 of said act, section 5621, General Code, provides:

“Each district assessor, deputy assessor, assistant assessor, expert or
clerk of a district assessor and member of secretary of a district board of
complaints shall have power to administer oaths and to certify to official
acts in any matter, relating in any way to his official duties.”

These sections prescribe the duties and powers of the deputy assessors. They
are required to take and subscribe an oath to faithfully and impartially assess
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all real and personal property in the territory assigned to them. They may ad-
minister oaths and may certify to their official acts. They are required to give
bond to the state for the faithful performance of their duties.

These are characteristics of an officer.

One of the chief characteristics of an “office” is that the incumbent exercises
a part of the sovérign power of the state. The assessing of property for taxation
is a part of the soverign power of the state. In fact the right of taxation is one
of the essential and indispensable powers of government. Without that power
government would become inefficient. '

While the deputy assessors are under the direction and supervision of the
district assessor, yet they perform many duties in their own right. They have the
power to fix the valuation of property, both real and personal, for taxation. They
can make returns where the owner fails or refuses to do so. This is an exercise
of a part of the soverign power of the state, and it makes them “officers” within
the meaning of the constitution.

That they are officers, and that it was the intention that they should be classed
as officers, is shown by the act itself.

In section 3 of this act it is provided:

“Such deputy assessor, assistants, experts, clerks, and employes shall
hold their respective offices and employments.”

The word “offices” as used here clearly refers to the deputy assessor.
Also in section 39:

“Each deputy assessor, shall before entering upon the discharge of the
duties of his office, take and subscribe an oath, * * *”

An example of “officer” who performs some of his duties under the direction
and supervision of a superior, is that of a policeman. A policeman is held to be an
“officer.” 1In all cities he is subject to the direction and supervision of the chief
of police and under the director of public safety. But in many of his duties he
exercises a part of the soverign power of the state in his own right. This makes
him an officer. .

The position of a policeman is not different from that of a deputy assessor.
Both are subject to the direction and supervision of their superior officers. Both
exercise a part of the soverign power of the state.

I am of the opinion, therefore, that a deputy assessor is an officer within the
meaning of section 4 of article XV of the constitution of Ohio, and that no
person can be appointed to such position “unless he possesses the qualifications of
an elector.”

Therefore, women are not eligible to hold the position of deputy assessors of
property.

Respectfully,
TiMmorrY S. HoGAN,
Aitorney General.
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771.

ARTICLES OF INCORPORATION—INSURANCE—CERTIFICATE—COR-
PORATION—LIFE INSURANCE.

A corporation organised under the provisions of section 9510, et seq., General
Code, is not required to comply with the provisions of section 8633, General Code,
which requires the filing with the secretary of state, a certificate of subscription.
The incorporators of such a corporation are without power to compel the secre-
tary of state to receive and file such certificate.

CoLumsus, Onio, February 9, 1914.

Hon. CuarLes H. Graves, Secretary of State, Columbus, Ohio.

DEear Sir:—I beg to acknowledge receipt of your letter of January 23d, in
which you request my opinion as to whether or not a corporation organized under
the provisions of sections 9510 et seq., General Code, is required to comply with
the provisions of section 8633 of the General Code, and further as to what may
be the duty of the secretary of state in the event that a corporation, organized
as aforesaid, renders to him a certificate of subscription as required by the section
~last named.

* Section 9510, General Code, designates certain specific purposes for which a
corporation may be formed, such purposes being, generally speaking, different
kinds of insurance business other than life.

Scction 8633, General Code, requires all corporations, organized under the
general incorporation act of the state, that before proceeding to organize finally
the incorporators file with the secretary of state a certificate that 10% of the
capital stock has been subscribed.

In order to appreciate the full effect of the two sections referred to in your
inquiry, and to disclose the exact question embodied therein, other provisions of
the General Code related to them must be noticed.

Section 9510 is the first of a group of sections constituting chapter 1, of sub-
division 2, division 3, title 9, part 2d, General Code, relating to insurance upon
property and against certain contingencies. As already stated, the section merely
defines the purpose for which a company may be organized or admitted under
this chapter, and within itself does not prescribe any of the necessary steps in
the process of organization. Tor example, it does not specify the public authority
which shall issue the certificate of incorporation; it does not specify the number of
individuals who may associate themselves in articles of incorporation, nor the
form of any application or other paper to be filed for that purpose.

Section 9511, immediately following the section just discussed, supplies none
of the deficiencies already described, and like section 9510 itself relates only to
the purpose of the class of corporations to which it applies.

Sections 9512 to 9517, General Code, however, do relate to the machinery of
organization. | quote them generally as follows:

Sec. 9512. “The articles of incorporation of a company formed for
the purpose of insurance, other than life insurance, must be forwarded to
the secretary of state, who shall submit them to the attorney general for
examination, If found by him to be in accordance with the provisions
of this chapter, and not inconsistent with the constitution and laws of
this state, and of the United States, he shall certify and deliver them
back to the secretary. He may reject any name or title of a company
applied for when he deems it similar to one already appropriated, or likely
to mislead the public.”
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Sec. 9513. “Upon the approval of the articles by the attorney general
and secretary -of state, the latter shall cause them to be recorded, and
copied in the manner provided for life insurance companies, and a copy
thereof to be deposited with the superintendent of insurance. He shall
withhold from the company the certificate of authority if its name is so
similar to that of any other company as to mislead the public.”

Sec. 9514, “The persons named in the articles of incorporation, or a
majority of them, shall be commissioners to open books for the subscrip-
tion of stock in the company, at such times and places as they deem
proper, and shall keep them open until the full amount specified in the
articles is subscribed.”

Sec. 9515. “Within one month after the subscription books are filled,
and the articles of incorporation filed with the secretary of state, a major-
ity of subscribers to the stock shall hold a meeting for the election of
not less than five nor more than twenty-one directors, who must be
stockholders or members. At any time thereafter the number may be
increased or diminished between the same limits, at the will of stock-
holders representing a majority of the stock or a majority of the mem-
bers. Each member of a mutual company shall be entitled to one vote,
and each stockholder in other companies, to one vote for each share of
stock he holds. If they so provide in their by-laws, mutual companies
may elect directors for the term of three years, the term of office of one-
third of the number elected to expire each year, and those who receive
the highest number of votes at the first election to serve for the longest
term.”

Sec. 9516. “From their own number the directors shall choose by
ballot, a president, and also fill vacancies that arise in the board, or in the
presidency thereof.” )

Sec. 9517. “When convened at the office of the company the board
of directors, or a majority of them, may appoint a secretary and other
officers or agents necessary for transacting its business, and pay such
salaries and take such securities as they judge reasonable. They may or-
dain and establish by-laws and regulations, not inconsistent with the con-
stitution and laws of this state and of the United States, as to them appear
necessary for regulating and conducting the business of the company.
New by-laws or regulations shall not take effect until approved by the
superintendent of insurance and a copy is filed in his office. The direct-
ors shall keep full and correct records of their transactions, which, at
all times, shall be open to the inspection of the members or stock-
holders.”

Sections 9518 to 9520 inclusive prescribe the securities in which the capital
of insurance companies other than life may be invested.

Section 9522 and succeeding sections provide with respect to different classes
of companies other than life for the issuance to them by the superintendent of
insurance of a license authorizing them to commence business and issue policies.
I think it may be safely assumed of this group of sections that they prescribe con-
ditions precedent not to the doing of any and all business but merely to the doing
of insurance business by the acceptance of premiums and the incurring of risks
on policies. However, section 9524, General Code, may well be considered in
this connection, it provides as follows:
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“Except as hereinafter provided, no joint stock insurance company
shall be organized under this chapter, or permitted to do business in this
state with a less capital than one hundred thousand dollars, which must
be paid up before the company can transact business. But on the pay-
ment of twenty-five per cent. of its capital stock, a live stock company
may do business.”

The remaining provisions of the chapter are, generally speaking, regulatory
in their nature, and need not be considered in this connection.

Turning now to the group of statutes in which section 8633, General Code,
is found, we find that the machinery for the organization of a corporation under
the general corporation act of the state, is as follows:

Sec. 8625. “Any number of persons, not less than five, a majority
of whom are citizens of this state, desiring to become incorporated shall -
subscribe and acknowledge articles of incorporation, which must con-
tain ;

“1. The name of the corporation, which, unless it is not for profit,
shall begin with the word “the” and end with the word “company,” ex-
cept as otherwise provided by law.

“2. The place where it is to be located, or its principal business trans-
acted.

“3. The purpose for which it is formed.

“4. The amount of its capital stock, if it is to have capital stock,
and the number of shares into which it is divided. * * *”

Sec. 8626. “Articles of incorporation shall be acknowledged before
an officer authorized to take the acknowledgment of deeds, the form of
which shall be prescribed by the secretary of state. * * * Articles
of incorporation shall be filed in the office of the secretary of state, who
shall record them and shall also record certificates relating to that corpora-
tion thereafter filed in his office.” ’

Sec. 8627. “Upon filing articles of incorporation, the persons who
subscribed them, their associates, successors, and assigns, by the name
and style provided therein, shall be a body corporate, with succession,
power to sue and be sued, contract and be contracted with; also, unless
specially limited, to acquire and hold all property, real or personal, neces-
sary to effect the object for which it is created, and at pleasure convey
it in conformity with its regulations and the laws of this state. Such
corporation also may make, use and at will alter a common seal, and
do all other acts needful to accomplish the purposes of its organiza-
tion.”

Sec. 8630. “The persons named in the articles of incorporation of
a corporation for profit, or a majority of them, shall order books to be
opened for subscriptions to the capital stock of the corporation at such
time or times and place or places as they deem expedient.”

Sec. 8632, “At the time of making a subscription to the capital stock
of a corporation, ten per cent. on each share subscribed for shall be
payable. * * *»
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Sec. 8633. “When ten per cent. of the capital stock is subscribed, the
subscribers to the articles of incorporation, or a majority of them at once
shall so certify in writing to the secretary of state.”

Sec. 8635. “As soon as such certificate is made, the signers thereto,
shall give notice to the stockholders, as provided in section eighty-six
hundred and thirty-one, to meet at such time and place as the notice desig-
nates, for the purpose of choosing not less than five nor more than thirty
directors, to continue in office until the time fixed for the annual election,
and until their successors are elected and qualified. But if all subscribers
to stock are present in person or by proxy, such notice may be waived
by them in writing.”

Sec. 8737. “This chapter does not apply when special provision is
made in subsequent chapters of this title, but the special provision shall
govern, unless it clearly appears that the provision is cumulative.”

“This chapter,” as used in the section last quoted, means and refers to the
general corporation act of the state, being chapter 1, division 1, title 9, part 2d,
General Code, in which section 8633 and other related sections last above quoted
are found.

The chapter in which sections 9510 et seq., are found is one of the “subse-
quent chapters” referred to in section 8737.

For the purpose of this opinion it will be assumed that section 8737 may be
paraphrased so as to read substantially as follows:

“This chapter shall apply unless special provision is made in subse-
quent chapters of this title. The special provision shall not govern unless
it clearly appears that the provision is not cumulative.”

T do not think this is what the section means at all, and am of the opinion
that the paraphrase does considerable violence to the true meaning thereof, but for
reasons which will become apparent I have chosen this rather extreme rendition
of the section in order to narrow the question as much as possible.

Under such a supposed interpretation of the section it is obvious that the
ultimate question involved in your inquiry would be as to whether or not there
is in chapter 1, of subdivision 2, division 3 of the title, a “special provision” re-
specting the subject matter concerning which section 8623, General Code, makes
provision. This question may be approached from two angles: First, the stat-
utes may be examined to see whether there is on their present face a plain and
unmistakable meaning which furnishes a direct answer to your question; and
second, in the event that the examination of the statutes as they stand fails to
disclose such a plain and unmistakable meaning, then the function of interpre-
tation must be brought into play and extrinsic facts adduced in an effort to re-
move the doubt and supply the meaning.

In this instance the most appropriate extrinsic aid to the interpretation of
the statutes in question will be found in their legislative history. Looking at the
two groups of sections from the point of view and in the light of the assumed
interpretation of section 8737, General Code, it at once appears that the group
which begins with section 9510 is certainly not a complete scheme for the or-
ganization of the class of companies to which it applies. As already pointed out
this group of statutes is entirely silent as to many of the necessary steps to be
taken and under the interpretation of section 8737 adopted for the purpose of con-
venience herein, recourse must he had to the provisions of sections 8625 et seq.,
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of the general incorporation act of the state in order to supply these proceedings.
So we find the number of incorporators who may organize an insurance com-
pany other than life to be fixed, not by the chapter relating to such companies but
by the general incorporation act. Similarly as to the form of the articles of in-
corporation, the manner and place in which they shall be filed; the legal effect in
general of the issuance of a certificate of incorporation which is defined by section
8627, General Code.

From the point, however, at which sections 9512 et seq., begin, viz., the
filing of articles of incorporation, it and the remaining sections do provide, at
least, a workable scheme for the further organization of the companies to which
they relate. . .

" Indeed, section 9512 of itself, by inference, requires one of the things which
1 have already assumed must be supplied by the general laws, viz, the officer
with whom the articles of incorporation of an insurance company, other than life,
must be filed; for the first sentence of section 9512 provides that:

“The articles of incorporation of a company formed for the pur-
pose of insurance other than life, must be forwarded to the secretary of

&

state, * ¥ *7

The succeeding provisions of this, and the next following sections, provide
for a different procedure on the part of the secretary of state from that which
is authorized and required to be followed as to articles of incorporation filed
under the general incorporation act; that is, he must, before filing the articles
first submit them to the attorney general for examination; then when they are
. approved by that officer he is to receive them for filing and to record them, making
a certified copy thereof to be deposited with the superintendent of insurance.

Upon close analysis, therefore, it seems reasonably clear that of the nec-
essary steps in the preliminary organization of an insurance company other than
life, the oniy ones not supplied by sections 9512 et seq., are the number of per-
sons who shall execute the articles of incorporation, and the form in which
they shall be exccuted, together with perhaps the legal effect of the issuance to
the incorporators of the articles of incorporation, other than that specifically pro-
vided by section 9514, General Code.

Section 9514 is clearly an exclusive provision for the opening of books for
subscription to the capital stock of insurance companies other than life. I helieve
it is not necessary for me to discuss my reasons for concluding that sections
8630 and 8631 at least do not apply to the organization of such companies.
Whether or not section 8632, requiring the payment of 10% on each share sub-
scribed for as a condition for a valid subscription, applies to such companies, is
not necessary herein to decide, although T incline to the view that the section
does not apply to insurance companies of this character.

Coming now to section 8633 of the general incorporation act, it is to be noted
that so far as the mere requirement of certificate of subscription is concerned,
there would be nothing inconsistent with the scheme of things provided for in sec-
tion 9512 to exact this same requirement of insurance companies other than life.
That is to say, if section 8633 stood alone it could be fitted into sections 9512 et
seq., without doing violence to them.

On the other hand, however, it could be urged with a great show of reason
that sections 9512 et seq., are complete without any such provision as is found in
section 8623, although they are not complete without some of the other provisions
in the general incorporation act. The choice between these two view points as
tending to supply the answer to your question would largely depend, I apprehend,
upon the proper interpretation of section 8737, General Code. If the paraphrase
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of that section, which I have assumed, be regarded as expressing its true mean-
ing, then the first viewpoint above suggested should be taken, and section 8633
might be read into sections 9512 et seq., because this can apparently be done
without doing violence to these sections.

If, however, an opposite interpretation (and one which I believe to be the
proper one) be given to section 8737, General Code, then section 8633 is not to be
read into statutes providing for the organization of insurance companies other
than life because it is not necessary to do so in order to make adequate “pro-
vision” therefor.

For my own satisfaction, then, I would be willing to reject the interpreta-
tion which- I have already given for purposes of convenience to section 8737,
General Code, and decide your question upon the basis of that rejection alone.
But T think the conclusion as which I shall ultimately arrive will be rendered
much more clear and satisfactory if, for the sake of the argument, the assumed
interpretation of section 8737 be adhered to for the time being. That is to say,
let it be supposed that section 8633 in its proper relation may be read into sec-
tions 9512 et seq., if it appears that the former provision is not inconsistent with
any of the latter provisions. ’

Now, section 8633, General Code, standing by itself is an uninforceable and
directory provision. It would be a vain thing for the general assembly to re-
quire that at a certain stage of the proceedings of organizing a corporation, a cer-
tain certificate be filed unless the consequence of failure to file that certificate were
prescribed by statute or furnished by necessary implication.

In this instance there is a statute which amounts substantially to a prescrip-
tion of the consequences of failure to comply with section 8633, General Code;
and which, while not couched in negative and prohibitory language, nevertheless
embodies the sanction by which the mandate of section 8633 is to be enforced. I
refer to section 8635, General Code, which provides in effect that the first stock-
holders’ meeting for the election of directors of a general corporation may be
held substantially “as soon as such certificate (of subscription referred to in sec-
tion 8633) is made.” By necessary implication, of course, this section is equiva-
lent to a prohibition upon the holding of the initial stockholders’ meeting and the
election of the first hoard of directors until the certificate of subscription is
filed. This is the sole purpose of the section. More broadly considered, the
scheme of things with relation to an ordinary private corporation under our
laws is that such a corporation is permitted to organize fully as soon as 10%
of its capital stock is subscribed and installments of 10% on each subscription
are paid in, and by necessary implication is prohibited from organizng fully until
this state of affairs exists.

Having regard, then, to the true meaning of section 8633 in its proper relation
it at once appears that the question of fitting it into the scheme of things em-
bodied in section 9512, General Code, takes on a different aspect.

Section 9514, General Code, constitutes a majority of the subscribers to the
articles of incorporation commissioners to open books of subscription, and directs
such commissioners to “keep them open until the full amount specified in the
articles is subscribed.”

This in itself is inconsistent with the fundamental idea which calils into
existence as to a general corporation, the requirement of section 8633. Under the
general incorporation act, it is a possible thing. indeed, a thing directly favored
by the law, that an ordinary corporation's subscribed capital stock shall be much
smaller than its authorized capital stock. This, however, is not possible as to a
domestic insurance company other than life. The intention of the statutes is
clearly expressed in the provision just quoted, and one to which attention will be
called, being that the entire authorized capital stock shall be subscribed before
certain things may be done.
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Coming now to section 9515 it is to be observed that the first provision of that
section is that “within one month after tlhe subscription books are filled, * * *
a majority of the subscribers to the stock shall hold a meeting for the election
of * * #* directors.”

It appears from this language that by necessary inference the first stock-
holders’ meeting for the election of directors may not be held until the subscription
books are flled. What purpose, in this scheme of things, could that filing, of a
certificate of subscription of 10% of the capital stock subserve?

The consequences of such a subscription are not defined in the law relating
to insurance companies other than life. On the other hand the condition prece-
dent to the organization of such companies is quite a different thing from that
with respect to corporations generally. Without prolonging the discussion here
I am clearly of the opinion that section 8633, considered with respect to its true
meaning as reflected in other statutes which must be read in connection with it,
is inconsistent with the provisions of sections 9514 and 9515, General Code.

That being the case, I reach the conclusion that the plain meaning of the
statutes which I have considered, as disclosed by the express language used,
leads to the conclusion that corporations organized under sections 9510 et seq.,
General Code, are not required to file the certificate of subscription referred to
in section 8633, General Code. Although my conclusions are based upon the
express language used in the sections, yet I have had to rely upon certain im-
plications—clear enough, to be sure, but nevertheless implications—in order to
arrive at the conclusion expressed. Possibly this fact might justify the obser-
vation that after all the statutes are not perfectly clear on their face and are,
therefore, subject to what is known as “interpretation.”

I have already stated that in this instance the most appropriate extrinsic
means for the interpretation of the related sections is furnished by the legis-
lative history of them. This is because section 8737 which, as already pointed out,
has at least some bearing upon the question, is a codification provision. It bears
evidence of this on its face in that it refers to ‘“chapters” and “titles,” but on
investigation it will be found that the section in its entirety was originally a crea-
ture of the codifying commission of 1880, and was inserted in the statutes be-
cause of certain verbal changes in and omissions from the corporation acts of the
state as they existed prior to 1880, made by that commission and adopted by the
legislature with a view to eliminating repetition and permitting conciseness of ex-
pression. The codification in this respect is well illustrated by consideration of
the other laws now being considered.

The insurance code of the state in force when the revision of 1880 was made,
was that passed April 27, 1872, 69 O. L., 140, and is entitled, “an act to regulate
insurance companies doing an insurance business as in the state of Ohio.” Sec-
tions 1 and 2 of that act related directly to the formation of insurance companies
other than life and were as follows:

“Sec. 1. That hereafter when any number of persons as required
by the first section of the act entitled ‘an act to provide for the creation
and regulation of incorporated companies in the state of Ohio,” passed
May 1, 1892, and the acts amendatory thereto, shall associate to form an
insurance company for any other purpose than life insurance, they shall,
under their hands and seals, make a certificate specifying the name as-
sumed by such company and by which it shall be known, the object for
which said company shall be formed, the amount of its capital stock, and
the place where the principal office of said company shall be located;
which certificate shall be acknowledged, certified and forwarded to the
secretary of state, who shall submit the same to the attorney general
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for examination, and if found by him to be in accordance with the pro-
visions of this act, and not inconsistent with the constitution and laws of
this state and of the United States, hé shall certify the same and deliver
it back to the said secretary, who shall have the right to reject any name
or title of any company applied for, when he shall deem the name similar
to one already appropriated, or likely to mislead the public.”

“Sec. 2. Upon ‘the approval of said certificate by the attorney gen-
eral and the secretary of state, the said secretary of state shall cause -
it to be recorded and copied in the same manner as is provided in the
second section of said act, and a copy thereof deposited with the superin-
tendent of insurance. And said persons, when incorporated, and having
in all respects complied with the provisions of this act, are hereby au-
thorized to carry on the business of insurance, as named in such certi-
ficate of incorporation, and by the name and style provided therein, shall
be deemed a body corporate, with succession; they and their associates,
successors and assigns, shall have the same general corporate powers,
and be subject to all the obligations and restrictions of said act, and of
the acts amendatory and supplementary thereto, except as herein pro-
vided.” :

By examining these sections it will at once appear that there are no such
deficiencies therein with respect to the procedure of organizing corporations to
which they related as aré apparent in sections 9510 et seq., at the present time.
True, there is repeated reference to the provisions of the general law where the
intention is to regulate some matter by those provisions; thus, the number of
persons who shall be required to associate themselves in order to form an in-
surance company other than life is that number “required by the first section of
the act entitled, etc.”

So the matter of recordation of the articles when approved by the attorney
general is to be that “provided in the second section of said act.” Again, the in-
corporators when they have complied with the provisions of “this act” are to have
certain corporate powers, and in general, all the corporate powers and all the
obligations and restrictions of “said act * * * except as herein provided.”

But provision by adoption and reference is none the less an express provision and
the scheme of the original insurance law was a complete one respecting the organi-
zation of insurance companies other than life, notwithstanding the fact that in
certain instances the procedure of organization was required to be the same as
that prescribed by the laws for the incorporation of companies generally.

The sections of the insurance law of 1872 immediately succeeding the ones
above quoted are substantially similar to sections 9514 et seq., of the present
General Code. In this connection it is interesting to note that what is at pres-
ent section 9524, General Code, is found in the original insurance act as section
3 thereof. In so far as there may be any doubt as to the meaning of section
9524 in its present form that doubt may be resolved by examination of original
section 3, from which it appears that the limitation of present section 9524 operates
upon the company in the course of its preliminary organization and is not a mere
condition precedent to the doing of an insurance business as such. That is to
say, the requirement that the company have $100,000.00 of paid up capital stock
is not a condition precedent merely to the doing of an insurance business, but
appears also to be a condition precedent to the complete organization of the com-
pany as a corporation. This view of section 9524 strengthens the interpretation
already given to sections 9514 and 9515 and indicates that no complete organization
of an insurance company other than life can be made until its capital stock is
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fully subscribed for. T do not find it necessary to go to the length of holding
that the capital must be fully paid up before complete organization, as this pro-
vision was not in the original law, and it may be was intended as a condition pre-
cedent to the doing of an insurance business rather than as a condition prece-
dent to the complete organization of the company.

Having regard then to the legislative history of the insurance code in so
far as it applies to the organization of companies other than life, I am of the opin-
ion that this set of laws was originally enacted as a complete scheme of organi-
zation in itself so that none of the preliminary steps required in the organization
of corporations generally were intended to be required in the organization of
such insurance companies, except where expressly referred to and adopted in the
said insurance laws.

A further examination of the legislative history of the related statutes shows
that with the exception of section 9425 already referred to, the sections com-
mented upon have not been amended in any material respect since they were or-
iginally enacted. Hence, it follows that the present form of the statute and the
several changes made therein as compared with the original insurance act and
the general corporation act respectively resulted from processes of codification and
revision. This being the case, the well established rule that verbal changes so
made are presumed to have been made without any intention of changing the
substantive law, comes into play and the original insurance code may be appro-
priately used to remove ambiguities which may be admitted to exist in the present
statutes on that subject. So used, the original insurance code points to the con-
clusion that there is no place in the scheme for the organization of insurance
companies other than life provided for by the present sections of the General Code,
for the filing of a certificate of subscription of ten per cent. of the authorized capi-
tal stock thereof.

My conclusion and its reasons, then, may be summarized as follows:

For the reason, first, that section 8737, General Code, properly interpreted,
means, in my opinion, that the provisions of the general law shall not apply
in the organization of companies specially provided for by succeeding chapters
of the title unless those provisions are necessary to supply some actual deficiency
in the latter sections; second, that, regardless of the manner in which section
8737, General Code, is interpreted, the statutes on their face show that section
8633 interpreted according to its meaning as reflected in other related statutes not
only need not be read into the laws providing for the organization of insurance
companies other than life for the purpose of supplying any deficiency therein
but, being inconsistent with certain of the provisions of those laws cannot in any
event be regarded as a part of the scheme for the organization of such com-
panies; and, third, that if the meaning of the statutes considered on their face be
regarded as doubtful, and the legislative history, the most appropriate extrinsic
evidence in aid of interpretation which is available, be looked to for the purpose of
resolving such doubts, an examination of the original insurance code clearly shows
that the scheme for the organization of insurdnce companies other than life was
intended to be a complete one in which the filing of a certificate of subscription of
10% of the authorized capital stock had no place; for all these reasons, I am of
the opinion that corporations organized under sections 9510 et seq., of the Gen-
eral Code are not required to file with you the certificate of subscription referred
to in section 8633.

I am also of the opinion that it is not the duty of the secretary of state to
file such a certificate if presented by such a company. The reasons for this
conclusion, it seems to me have already been sufficiently disclosed. However, it
may be appropriate to state that because the incorporators cannot acquire any rights
by reason of the filing of such a certificate, therefore, they would be without
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power to compel the secretary of state to receive and file them; because they
cannot compel the secretary of state to do so he could lawfully refuse to do so; and
being in this respect a ministerial officer without any discretionary power what-
ever, so far as the filing of such certificates is concerned, he is without author-
ity to file any certificate which he may not be compelled to file.
Very truly yours,
Timorry S. Hocax,
Attorney General.

772. ' .

CITY ORDINANCE — MAYOR'S VETO — PASS ORDINANCE OVER
MAYOR'S VETO—VOTE NECESSARY TO PASS ORDINANCE OVER
MAYOR’S VETO.

Where a city council passed an ordinance consisting of numerous sections and
fixing the salaries of various city officials, and the same was sent to the mayof for
his approval, and the mayor refused to sign the ordinance because he disapproved
of parts of it, and returned the ordinance to council, unsigned, with a statement
showing his objections thereto, in order to legally pass such an ordinance, it is
necessary for two-thirds of all the members elected to council to concur in ap-
proving it.

CoruMsus, OHIo, February 14, 1914,

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—[ have your letter of December 17, 1913, as follows:

“The council of the city of Delaware on December 1, 1913, passed a
general ordinance consisting of seventeen sections fixing the salaries of
the incoming city officials, the salary of each officer being fixed in a
separate section. The mayor, under date of December 11, 1913, returned his
communication to council vetoing several sections of said ordinance and
approving certain other sections. The council, upon receipt of said veto
message, (in part), did not have sufficient votes to pass the same over the
mayor’s veto and instructed their clerk to advertise the whole of the
ordinance, declaring in a resolution that the mayor’s veto was void for the
reason that it was an attempt on his part to approve a portion thereof and dis-
approve other portions.

“Has the mayor of a city the authority to veto a portion of an ordinance
fixing salaries, and what is the effect of such an attempt on his part upon
the attempted legislation? )

“If a vetoed portion of such an ordinance is not passed over his veto
by two thirds vote, will it, by reason of the mayor not disapproving of the
whole of the ordinance, become effective?”

After receiving your communication I wrote to the clerk of council of the city
of Delaware for further information concerning the action of the mayor and have
recently received from him a copy of the ordinance and of the mayor’s communica-
tion to council. These papers disclose that the mayor did not sign the ordinance
but returned it to council within the prescribed time with a communication an-
nouncing that sections 1, 2, 3, 4, 5, 6, 7, 8 9 and 16 were vetoed and setting forth
his reasons for such action.
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The communication concluded with the following paragraph:

“The restoring of former wages to our firemen and policemen, I de-
sire to commend you. The reduction which was made in those depart-
ments was strictly illegal.

) “Very respectfully,
“(Signed) Bert V. Loas, Mayor.”

The question now is what did the mayor do, and what was the effect of his
action?
Section 4234, General Code, reads:

“Every ordinance or resolution of council shall, before it goes into
effect, be presented to the mayor for approval. The mayor, if he approves
it, shall sign and return it forthwith to council. 1f he does not approve it,
he shall within ten days after its passage or adoption return it with his
objections to council, or if council is not in session, to the next regular
meeting thereof, which objections council shall cause to be entered upon
its journal. The mayor may approve or disapprove the whole or any item
of an ordinance appropriating money. 1f hé does not return such ordinance
or resolution within the time limited in this section, it -shall take effect
in the same manner as if he had signed it, unless council by adjournment
prevents its return. When the mayor disapproves an ordinance or resolu-
tion, or any part thereof, and returns it to the council with his objections,
council may, after ten days, reconsider it, and if such ordinance, resolution
or item, upon such reconsideration is approved by the votes of two-thirds
of all the members elected to council, it shall then take effect as if signed
by the mayor. The provisions of this section shall apply only in cities.”

If the mayor approves an ordinance he must sign it. This, in this case, he
did not do. Therefore, he did not approve it. If he does not approve it he shall, within
ten days after its passage return it with his objections to council. This is what I
think he did. e returned the ordinance unsigned with his objections to certain
sections, and while it is true he used the word “vetq” in connection with those
objections, the use of that word did not change the character of the communication
nor make it anything but a statement of his objections to the ordinance. Tt is also
true that those objections only refer to certain sections of the ordinance, but that
does not affect the character of the communication either because the mayor may
disapprove of an ordinance as a whole for the reason that certain parts of it are
objectionable to him. Again it might be argued that in the light of the concluding
paragraph of his communication, above quoted, he approved part of the ordinance.
This contention, I think, can hardly be maintained for the reason that the mayor’s
signature to the ordinance is the statutory evidence of his approval of it, and in
this case it was not given. It appears to me, therefore, that the words in the
concluding paragraph, above referred to, were of no effect.

For those reasons, I am of the opinion that in the case submitted the mayor
returned the ordinance to council unsigned with a statement of his ohjections thereto.
and that to legally pass such ordinance after being so returned by him, it was
necessary for two-thirds of all the members elected to the council to concur in
approving it. This was not done, and it is, therefore, my opinion that the ordinance
was not legally passed.

Very truly yours,
TimorrY S. Hogax,
Attorney General.
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773.

ROAD IMPROVEMENT—ONE MILE LIMIT—APPLICATION O AMEND-
ED SECTION 6929, G. C, TO RESIDENTS OF MUNICIPALITIES.

Under the provisions of section 6929, G. C., as amended on page 198, volunie 103,
O. L., the county commissioners in making a count to detcrmine whether a petition
is signed by a majority of the real estate owners need not take into consideration
residents of a municipality within the one mile limit, unless they own land within
said limit, but outside of the municipality.

Corumsus, Onio, February 23, 1914,

Hox. A. A. SLavBAUGH, Prosecuting Attorney, Ottawa, Ohio.

Dear Sir:—I acknowledge receipt of your letter of January 14th, which reads,
in part, as follows:

“The commissioners of Putnam county, Ohio, have asked me for an
opinion construing section 6926, as amended on page 198, volume 103 Ohio
Laws, in reference to the meaning of ‘resident owners of real estate’ con-
templated by said act. * * *

“T am also requested to construe section 6929 on page 199 of 103 Ohio
Laws, or so much thereof as follows, ‘It shall not be necessary in determin-
ing such majority of petitioners to count land owners residing within the
municipality.” Should this section apply to owners of real estate, situated
within one mile of the public road to be improved, who do not live upon
their land, but live in the municipality more than a mile from either side
of such road? Or does it only contemplate that real estate owners in a
municipality need not be counted providing such municipality is within the
limits of one mile of either side of such road?”

Said section 6926 provides:

“When a majority of the resident owners of real estate situated within
one mile of either side of a public road, present a petition to the board
of county commissioners asking for the grading and improving of such
road, the county commissioners shall go upon the line of the road described
in such petition. If, in their opinion, the public utility requires such road to
be graded and improved, they shall determine whether the improvement
shall be partly or wholly constructed of stone, gravel, brick or other mater-
ials, and what part or parts of such road improvement shall be of stone,
gravel, brick or other materials, and enter their decision on their journal.”

In the case of Goff et al. vs. Gates, 87 O. S., 142, the court held that sections
6926 to 6956 were repealed by implication by the act of May 10, 1910 (sections 6956-1
to 6956-16, General Code), but the general assembly at its session of 1913 (103
O. L, 198) re-enacted sections 6926-6956 in the same form as they existed prior
to the rendition of the.above named decision.

Section 6926 was originally a part of section 1 of what is popularly known as
the Garret act, passed May 4, 1900 (94 O. L., 96). )

The supreme court in the case of Alexander et al. Commissioners of Darke
county vs. Baker, 74 O. S., construed the words “resident owners of real estate,”
as used in said section 1-as follows:
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“The words ‘resident owners’ as used in section one of the act of the
general assembly passed April 4, 1900 (94 O. L., 96), entitled, “An act to
provide for the improvement of public roads,” mean, and were intended to
designate and include, all owners of real estate who are residents of the
county and own lands lying within one mile of the road to be improved,
and all must be considered and counted in determining whether a majority
of the resident owners of real estate have signed the petition asking for the
improvement.

“A petition presented to the county commissioners under favor of
this section, asking for the improvement of a public road, which is not
signed by a majority of such resident land owners, does not confer upon
the commissioners jurisdiction; and where said commissioners assume to
act on such petition and are threatening to proceed with and make said
improvement, they may be restrained therefrom by injunction.”

Said section 1 was amended in 1908 (99 O. L., 489), but the provision we are
now considering was not changed.

In view, therefore, of the construction given to this statute by the supreme
court in the case in 74 O. S, I am of the opinion that a petition presented to county
commissioners under section 6926 must contain the signatures of a majority of
the residents of the county who own land within one mile from either side of the
road to be improved.

The provision of section 6929, quoted in your letter, means that county com-
missioners in making the count to determine whether a petition is signed by a
majority of the resident owners of real estate, need not take into consideration
residents of a municipality within the one mile limit, unless they own land within
said limit but outside of the municipality.

[t would be impracticable, and in a great many cases impossible, to secure the
improvement of a road under these statutes if it were necessary to procure the
signatures to a petition of a majority of the real estate owners in a municipality.,
and that is what the framers of the statute evidently sought to avoid.

Very truly yours,
Timorry S. Hogaw,
Attorney General.

774,

CIRCUIT COURT—COURT OF APPEALS—ALLOWAXNCE FOR EXPENSES
TO THE JUDGES OIF THE COURT OIF APPEALS—TRAVELING EX-
PENSES.

The general assembly in the enactment of section 2253 intended to add to the
office of court of appeals certain compensation for actual and necessary expenses of
each judge thereof, and when the judge took this position, he accepted it with this
understanding. It was not attached to the office of circuit judge, but was a part
of the court of appeals judicial system.

CoruMmBts, OHIo, February 26, 1914,

Hox. H. L. FernepiNG, Chief Justice, Court of Appeals, Dayton, Ohio.

Dear Sir:—Under date of February 19, 1914, you say that on April 28, 1913,
a bill was enacted by the general assembly authorizing an allowance of actual ex-
penses of judges of the court of appeals, not exceeding $300.00 per annum, incurred
while holding court outside of the countics of their residence. While such ex-
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penses as a matter of fact greatly exceed this amount, you state that the judge
of the court of appeals do not desire to receive even this allowance if there is
any question about its legality, and, therefore, you request an opinion from my
department as to whether or not the law in question applies to judges of the courts
of appeals in office at the time of the passage of the act.

The statute to which you have reference is section 2253, which provides:

“In addition to the annual salary and expenses provided in sections
1529, 2251 and 2252, each judge of the court of common pleas and of the
court of appeals, shall receive his actual and necessary expenses, not ex-
ceeding $300.00 in any one year, incurred while holding court in a county
in which he does not reside, to be paid from the state treasury upon the
warrant of the auditor of state, issued to the judge and upon presenta-
tion of a sworn itemized statement of such expenses.”

The constitution provides that the general assembly shall fix the term of office
and the compensation of all offices, “but no change therein shall affect the salary
of any officer during his existing term, unless the office be abolished.” (See article
IT, section 20.)

A similar provision with reference to judges of the supreme court and of the
court of common pleas is to be found in section 14 of article IV.

In the case of State ex rel. Raine, 49 O. S. 580, it was held that a statute, the
effect of which is to increase the salary attached to a public office contravenes
section 20 of article I of the constitution insofar as it may effect the salary of an
incumbent of an office during the term he was serving when the statute was enacted.
The act there in question allowed each county commissioner the sum of $1,000.00
per annum for expenses incurred in the proper discharge of his duties. Prior to
the enactment of that statute the commissioners were each entitled to $2,000.00

. per annum for expenses incurred in the proper discharge of his duties. Prior to
The court took the position, in this case, that a forbidden object could not be ac-
complished by simply using a form of words that did not name such forbidden ob- -
ject in express terms: and therefore if the effect of the statute was to increase the
salary of those commissioners who were serving current terms of office, it was
unconstitutional to that extent, This decision would seem, at first glance, to require
the holding that those judges who were in office at the time of the passage of the
act about which you ask, would not be entitled to receive the $300.00 for actual
expenses incurred by them. It will he noted, however, that in the present instance
the judge is only allowed his actual and necessary expenses, the amount mentioned
being the maximum allowance, while in the case just referred to the county com-
missioners allowed the sum of $1.000.00 for his expenses. The amount allowed was
not confined to his actual expenses but was a fixed sum, and its effect was clearly
to increase the salary of the county commissioners who were in office. Tor this
reason I am rather inclined to the belief that the allowance of actual and neces-
sary expenses, as is provided in section 2253 of the General Code, in no way affects
the salary of any officer during his existing term, and consequently all judges of
the courts of appeals are entitled to this allowance. .

The question is, as I have said before, not free from doubt, but the decisions
of other states construing similar constitutional provisions seem to have followerl
the view which I here advocate.

While it is true that the supreme court in the case of State ex rel. vs. Harmon,
87 O. S., 364, held that for certain purposes the identity of the circuit court was
preserved, nevertheless it must be borme in mind that this latter court was merged
into and its work continued by the court of appeals. Additional jurisdiction was
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vested in the latter court, and as a matter of practice such courts are operating differ-
ently throughout the state. They are given and are exercising more ample and
broader powers than were executed by the circuit courts. This result was ac-
complished by the people through constitutional amendment, and in so doing there
was no attempt made to restrict the action of the general assembly in fixing the
compensation of such judges. It is true that certain judges of the circuit court were
continued as judges of the courts of appeals, but, it is my opinion that the two capacities
in which they served are so distinct as to justify the general assembly i allowing
compensation for expenses incurred by those judges of the court of appeals who had
been elected as circuit judges and were invested with the robes of the new office
by action of the people through constitutional amendment. It appears that the
general assembly in the enactment of section 2253 intended to add to the office
of court of appeals certain compensation for actual and necessary expenses of each
judge thercof, and when the judge took this position he accepted it with this
understanding. It was not attached to the office of circuit judge, but was a part
of the court of appeals judicial system.
Very truly yours,
TimorHY S. HoGAN,
Attorney General.

775.

BANKING CORPORATION—STOCK—RESTRICTIVE REGULATIONS IN
STOCK—VALIDITY OF SUCH REGULATIONS.

Under the provisions of section 9724, General Code, banking corporations have
authority to provide in their regulations and by-laws how and in what manner the
stock of such corporations shall be transferred and if such regulations are car-
ried into a certificate of stock, according to law, such regulations are valid and
enforcible.

CoLumeus, O”io, February 18, 1914,

Hox. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio.
Dear Sir:—I have your favor of February 4, 1914, in which you ask opinion
of me as follows:

“I am giving herewith copy of what will go on the back of each
stock certificate in a state bank, viz.: .

“In order that the stock of the company may be held by such persons
as in the opinion of the board of directors are most likely to promote con-
fidence in the stahility of the bank, no stockholder shall sell or otherwise
dispose of the whole or any part of his stock, unless he shall, at least
thirty days prior thereto, have offered in writing to the board of directors,
to sell the same to such person or persons as the said hoard of directors
may designate, upon the same terms and for the same price as he shall
have been offered bona fide by his prospective purchaser, and such offer to
said board of directors shall not have been accepted within that period.

“I beg to ask for an early opinion as to whether this is proper and
regular to permit, being made a part of the stock certificate.”
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In the case of Nicholson vs. Brewing Company, (82 O. S., 94, 110), the court
says:

“Lffective regulations of the transfer of stock in a corporation must
be prescribed in statutes or in by-laws of a corporation, which are not in-
consistent with the statutes.”

In general corporation law the word “by-laws” has the same meaning as
that ascribed to the word ‘“regulations” in the statutory law of this state with
respect to corporations, and it would seem that the court, in the case just cited,
used the word “by-laws” in this sense.

Applying to corporations generally, sections 8701 and 8702, General Code,
provide as follows:

“Sec. 8701. Every corporation may adopt a code of regulations for
its government, consistent with the constitution and laws of the state.

“Sec. 8702. The trustees or directors of a corporation may adopt a
code of by-laws for their government, consistent with the regulations
of the corporation, and the constitution and laws of the state, and change
it at pleasure.”

As to banks, section 9708, General Code, in the enumeration of their general
powers, provides that “they shall have power to adopt regulations for the govern-
ment of the corporation, not inconsistent with the constitution and laws of this
state.”

Section 9709, General Code, provides that the regulations of such bank cor-
poration may be adopted or changed by the assent thereto of two-thirds of the
stockholders, in number and amount or by a majority of the stockholders, in num-
ber and amount, at a meeting held for that purpose, notice of which has been
given as therein provided.”

Sections 9714 and ‘9724, General Code, provide as follows:

“Section 9714. In all other respects, such corporation shall be cre-
ated, organized, governed and conducted in the manner provided by law
for other corporations in so far as not inconsistent with the provisions of
this statute.

“Section 9724. The shares of stock of such corporation shall be
deemed personal property and shall be transferred on its books in such
manner as the regulations and by-laws of the corpordtion direct.”

On a general consideration of the question here presented, it may be noted
that many cases hold that a by-law, imposing restrictive regulations on the trans-
fer of stock, is invalid, unless such power is given by statute.

“Victor G. Bloede Co. vs. Bloede, (84 Maryland, 129).

“Ireland vs. Globe Milling Co., (21 R 1., 9).

“Trust and Savings Co. vs. Home Lumber Co., (118 Missouri, 447).
“Bank vs. Bank, (20 N. Y., 501).

“Miller vs. Farmers, etc. Co., (78 Neb. 441).”

'Other cases have taken the view that the terms of such a by-law, when in-
corporated in the stock certificate, are enforcible as a contract between the cor-
poration and the subscriber for the stock represented by the certificate, irrespective
of the question as to the validity of such by-law,
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“New England Trust Company vs. Abbott, (162 Mlass., 148).
“Barrett vs. King, (181 Mass., 476).
“Blue Mountain, etc. Asso. vs. Barrome, (71 N. H,, 19).”

In this state, the courts have not decided as to the validity of a by-law of
this kind in the absence of authorizing statute, but the reason of the court in
the case of Stafford vs. Produce Exchange Bank, (61 O. S, 160, 169), and views
expressed in the case of Nicholson vs. Brewing Company, supra, seem strongly
inclined to the position that the terms of such by-law, when carried into the cer-
tificate of stock, are valid and enforcible as a contract, as against the holder of
such certificate, independent of statutory authority.

Applicable to corporations generally, section 8673-15, General Code, provxdes
as follows:

“There shall be no lien in favor of a corporation upon the shares
represented by a certificate issued by such corporation and there shall be
no restriction upon the transfer of shares so represented by virtue of any
by-law of such corporation, or otherwise, unless the right of the corpo-
ration to such lien or the restriction is stated upon the certificate.”

With respect to banks, section 9724, General Code, above noted, confers ample'
authority on such corporations to provide in their regulations and by-laws how
and in what manner the stock of such corporations shall be transferred, and if
such regulations are carried into the certificate of stock, in the manner indicated
in your communication, I am of the opinion that such restrictive regulations are
valid and enforcible.

“Tomb vs. Felch, (40 W. L. B, 186).
“Stafford vs. Produce Exchange Bank, supra.”

Very truly yours,
TimorrY S. Hocan,
Attorney General.

776.
RICHMOND CASKET COMPANY—DAYTON FLOOD—CONTRACT.

In the matter of the Richmond Casket Company furnishing caskets during
the Dayton flood, the proper settlement for the adjutant general's department to
make would be payment of a fair and reasonable price for the caskets used; as a
matter of legal and moral obligation, no other caskets should be paid for.

CoLuMmsus, Ouio, January 30, 1914.

Hox. Grorce H. Woon, Adjutant General of Ohio, Columbus, Ohio.
Dear Sir:—I have at hand the following as your favor of this date:

“I enclose herewith a letter received from the legal representative of
the Richmond Casket Company, in which they submit a proposition of
settlement. As this matter has been turned over to your department,
I feel that I cannot make any settlement without your consent. T would
request a prompt answer from you as all papers are now in your hands.”
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The letter which you enclosed is as follows:

“My dear General:—In reclaim Richmond Casket Co. vs. State of Ohio:

“Replying to your favor of January 22d, in which you enclose opin-
ion rendered by Attorney General Hogan. I have conferred with my clients,
and they of course are entitled to their opinion. Personally, I do not care
to express mine.

“In order to bring this vexatious matter to a settiement, I submit the
following adjustment ‘which is strictly, as my clients inform me, accord-
ing to the proposition as made by the state military board heretofore, viz.:
that the state pay to the Richmond Casket Company $850.00 for the
caskets used, and deliver F. Q. B. cars Dayton, Ohio, the eighty-five
unused cases, the Richmond Casket Company to pay the delivery to
Richmond, Indiana.

“This, the President of the Richmond Casket Company writes, is the
proposition to the best of his recollection, as made heretofore.

“This proposition, however, carries the proviso that in case the state
fails to deliver the eighty-five cases as agreed in the original proposition,
such cases not delivered are to be paid for on the pro rata basis of $850.00
for the cases that have been used. :

“ In considering this offer from clients, it seems to us eminently fair,
and I trust that it will strike you the same way and that we may finally
get this matter to a settlement.”

Under date of January 21st, I rendered you an opinion upon the situation
contemplated by the above correspondence, which opinion I concluded as follows:

“I, therefore, conclude that it would be clearly an unwarranted as-
sumption of authority for the military authorities to attempt to pay for
the balance of these caskets, and furthermore recommend that payment
by the state, for the caskets actually use, is a thoroughly fair and reason-
able settlement for you to make.”

From my understanding of the facts, the state at the present time has no
control whatever over the balance of the shipment of caskets referred to; I am
informed that they are at the present time in the hands of Mr. Riessinger of
Dayton. :

I can, therefore, only advise you, as I did in my former opinion, that the
proper settlement for you to make would be payment of a fair and reasonable
price for the caskets used, as a matter of legal and moral obligation. I am not
able to see how you are to be charged with any responsibility whatever for what
remains of these caskets. My reasons for this conclusion are set forth in my
opinion above referred to. In that opinion I overlooked the return of the papers
hercin referred to. You will find the same enclosed herewith.

Very truly yours,
Timoray S. HocaN,
Atterney General.
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777.

COUNTY PRIVATE ROADS—MAINTENANCE OF A ROAD LEADING TO
A SCHOOL HOUSE—RIGHT OF BOARD OF EDUCATION TO CON-
STRUCT BRIDGE ON SUCH ROAD—COUNTY COMMISSIONERS.

Where a township district school house is located upon a private road, other
lawful means for securing a necessary and convenient approach to the school house
being absent, it is proper for the board of education to provide for the construc-
tion of a bridge on this road, under the provisions of section 7620, General Code.

Corumsus, Onio, February 13, 1914,

Hox~, Bex. A. BickLEY, Prosecuting Attorney, Hamilton, Ohio.

DEearR Sir:—Answering the second question embodied in your letter of Janu-
ary 30th, receipt whereof is acknowledged, (the first question having been with-
drawn) I beg to state that in my opinion the county commissioners may not,
under section 2421, General Code, construct a bridge on a private road. I under-
stand that your question is limited to the query as to whether or not this may be
done, or whether or not the commissioners may assist in the construction of such
a bridge. You mention also the fact that a township district school house is lo-
cated upon this private road, but I cannot find that this fact is material, to the
main question.

Section 2421, General Code, provides as follows:

“The commissioners shall construct and keep in repair necessary
bridges over streams and public canals on state and county roads, free
turnpikes, improved roads, abandoned turnpikes and plank roads in com-
mon public use, except only such bridges as are wholly in cities and vil-
lages having by law the right to demand, and do demand and receive part
of the bridge fund levied upon property therein. If they do not demand
and receive a portion of the bridge tax, the commissioners shall construct
and keep in repair all bridges in such cities and villages. The granting
of the demand, made by any city or village for its portion of the bridge
tax, shall he optional with the hoard of commissioners.”

It seems to me that the conclusion which 1 have already stated necessarily
follows from the language of this section.

In this connection 1 may cite section 7557, General Code, which is of similar
import and is as follows:

“The county commissioners shall cause to be constructed and kept in
repair, as provided by law, all necessary bridges in villages and cities not
having the right to demand and receive a portion of the bridge fund
levied upon property within such corporations, on all state and county
roads, free turnpikes, improved roads, transferred and abandoned turn-
pikes and plankroads which are of general and public utility, running into
or through such village or city.”

1 find the following sections of the General Code which seem to he suggestive
in this connecrion:

“Section 3296. When the trustees of a township have determined to
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issue bonds for the purpose of constructing or repairing a viaduct over
any street, stream, railway tracks or other place where an overhead road-
way or footway is deemed necessary, as provided by law, or when such
trustees have so determined to purchase or condemn, or when the town-
ship has purchased or condemmned land for the purpose of constructing or
repairing a viaduct, the township trustees may construct or repair such
viaduct and purchase or condemn the necessary land therefor, and the
money arising from the sale of the bonds so issued shall be expended,
as provided in the next section.

“Section 3297. All funds arising from the sale of bonds for the con-
struction or repair of viaducts or for the purchase or condemnation of land
for such purpose, shall be paid into the treasury of the township, and
paid out and expended upon the vouchers of the board, officer or officers in
the township thereof having charge of the repair of public roads or streets.
Contracts for-such improvements shall be made in the same manner as other
contracts are required by law to be made. Vouchers to pay such contracts
or for any portion of the cost of the improvements shail be drawn by
such board, officer or officers upon the clerk of the township, who shall
keep an accurate account of moneys so expended, and the funds created by
the sale of bonds for viaduct purposes shall be known as the ‘viaduct
fund.’

“Section 3298. When the voters of a township determine to issué bonds
for the construction or repair of viaducts, or for the purchase or condemna-
tion of the land necessary therefor, as authorized by law, the authority to
make the improvements is hereby conferred and the money arising from the
sale of the bonds shall be expended in the same manner as provided in the
preceding section.”

These sections, however, do not scem to meet the difficulty which exists, and
evidently were designed to provide against an entirely different sort of emergency.
It is to be noted, however, that they do seemingly authorize township trustees to
construct a viaduct, regardless of whether the viaduct is on a public road or not.

In this connection see also section 7163, which is as follows:

“The township trustees may construct on either side of a public road in
the township a public footwalk or sidewalk, and also public foot bridges
over streams of water crossing such road, when it appears, by petition of
twelve freeholders of the township, presented to the trustees, that such
walk or bridge is necessary. The trustees, if the request is deemed reason-
able, may order the road superintendent of the district in which the im-
provement is desired, to construct such walk or bridge of such material
and at such expeuse as they prescribe, which shall not in any manner
obstruct the public highway, or a private entrance; or they may construct
by contract with the lowest responsible bidder. Such improvements shall
be paid for out of the township road funds.”

It is to be ohserved that this section limits the general authority of the township
trustees to the construction of foot bridges crossing a public road.

So far as the county commissioners and township trustees are concerned, with
the possible exception of the sections pertaining to the construction of a viaduct,
it seems that the rule is that bridges on state, county and improved roads are to
be constructed by the county commissioners, and foot bridges on unimproved
roads by the township trustees.
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Tt seems to me that adequate provision for the situation which you mention
may be made under section 7620, General Code, which is as follows:

“The board of education of a district may build, enlarge, repair and
furnish the necessary school houses, purchase or lease sites therefor, or
rights of way thereto, or purchase or lease real estate to be used as play
grounds for children, or rent suitable school rooms, provide the necessary
apparatus and make all other necessary provisions for the schools under
its control. It also shall provide fuel for schools, build and keep in good
repair fences inclosing such school houses, when deemed desirable plant
shade and ornamental trees on the school grounds, and make all other
provisions necessary for the convenience and prosperity of the schools
within the subdistricts.”

The power hercin conferred upon a board of education is a very broad one
and specifically includes that to “furnish * * % rights of way” to school
houses and to “make all necessary provisions for the schools under its control.”
This authority is further supplemented by that to “make all other provisions neces-
sary for the convenience and prosperity of the schools within the subdistricts.”

A former attorney general, Hon. Wade H. Ellis, in an opinion to the pros-
ecuting attorney of Washington county, rendered April 18, 1907, annual report for
that year, page 249, held that this authority was broad enough to enable the board
of education to construct foot bridges over creeks and other streams for the
convenience of public schools. ‘

I would not be of the opinion that this authority is limited to the construction
of foot bridges; if the authority to bridge a stream exists at all, T should think
that it would extend to the erection of a structure of sufficient width and strength
to permit the hauling of coal and other similar supplies to the schoo! houses.

The board of education is responsible for the location of the school house on
a private road, the policy of which might be subject to criticism; therefore, it
seems to me that if the board of education has authority, under the section last
cited, to construct a bridge it would be most appropriate for it to do so.

I am of the opinion that my predecessor was correct in his holding, and that,
other lawful means for securing the necessary convenient approach to the school
house in question being absent, it is proper for the board of education to provide
the necessary bridge, under section 7620, General Code.

Very truly yours,
TimorrY S. HoGAN,
Attorney General.
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778.

EMPLOYERS' LIABILITY ACT—POLITICAL SUBDIVISIONS—APPLICA-
TION OF THIS LAW NOT REGULATED BY THE NUMBER OF EM-
PLOYES IN POLITICAL SUBDIVISIONS.

Political subdivisions employing less than five persons are subject to the pro-
visions of the employers liability act. This act is applicable to every person in
the service of a political subdivision of the state enumerated in the sections of this
act, whether they employ niore or less than five persons.

CoLumsus, OHIo, February 12, 1914

How~. ThoMas L. PoGuk, Prosecuting Attorney, Cincinnati, Ohio.

Dear Sik:—Under date of February 11, 1914, you ask whether political suh-
divisions employing less than five persons are subject to the provisions of the em-
ployers’ liability act, 103 Ohio Laws 72,

Section 13 of the act in question provides that the employers subject to the
provisions of this act shall be the state and each county, city township, incorporated
village and school district therein and also every person, firm and private cor-
poration, including any public service corporation, that has in its service five or
more workmen or operatives regularly in the same business, or in or about the
same establishment under any contract of hire, express or implied, oral or written.

Section 14, defining the words “employe,” “workman” and ‘“operative,” as
used in the act, construes these terms to mean: every person in the service of the
state, or any county, city, township, incorporated village or school district therein,
including regular members of lawfully constituted police and fire departments of
cities and villages, under any appointment or contract of hire, express, implied,
oral or written, except any official of the state or of any county, city township,
incorporated village or school district therein. Nothing in the act, however, shall apply
to policemen or firemen in cities where pension funds are established and maintained
by municipal authority for the benefit of such policemen or firemen.

Subdivision 2 of the section last referred to has reference to every person
in the service of any person, firm or private corporation, including .any public
service corporation, employing five or more workmen or operatives regularly in
the same business.

From the foregoing it seems to me clear that the act in question is applicable
to every person in the service of any of the political subdivisions of the state
enumerated in the foregoing sections, whether such political subdivisions employ
more than five persons or less than five persons. The very fact that the act is
made applicable to private employers employing five or more workmen would
indicate that if the general assembly had desired to exclude those political sub-
 divisions employing less than five workmen it would have so provided by distinct
and clear language, as it did with reference to the private employers.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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779.

COUNTY COMMISSIONERS — CONTRACTS — COUNTY BUILDINGS —
BOARD OF STATE CHARITIES.

1. Section 2333, General Code, governs and wmust be followed by the commis-
sioners proceeding to construct county buildings at a cost cxceeding twenty-five
thousand dollars.

2. Under the provisions of section 1353, General Code, the state board of
charities shall approve the plans and specifications for all new infirmaries, whether
the infirmary is constructed under the general laws or under the building com-
mission section.

CoLumsrs, OHIo, February 7, 1914,

Hon. CuarLEs F. Apaus, Prosecuting Attorney, Elyria, Ohio.

DEear Sir:—I beg to acknowledge receipt of your letter of November 21, 1913,
in which you state that the electors of Lorain county have affirmatively voted under
section 5638, General Code, upon the proposition of expending 35,000 for a county
infirmary building; and submit for my opinion the following questions:

“l.  Whether section 2333 governs and must ‘be followed by the com-
missioners in this case.

“2. 1i section 2333 does not apply, may they proceed under section
2343 and the following sections and construct this building themselves?

“3. Who, if any one, is associated with them in the letting of con-
tracts, approval of plans, etc.? 7

“4, To whom, if any one, shall plans, drawings, etc., be submitted
in view of the fact that the board of infirmary directors has heen
abolished? 1 refer now to the requirements of section 2349.”

"I hand you herewith copy of an opinion addressed to the bureau of inspection
and supervision of public offices, relative to the first question submitted by you.
My holding therein is that section 2333 of the General Code governs and must be
followed by the commissioners when proceeding to construct a county building at
a cost exceeding twenty-five thousand doliars. :

T have carefully examined the briefs in MacKenzie vs. State, 76 O. S. 369,
cited by you, and find in the opinion certain statements by Davis, J., to the general
effect that the building commission provisions of the county building code con-
stitute an optional method of procedure, and virtually that the commissioners
have a choice as to whether they will proceed under these sections or under the
general provisions of the county huilding code.

The case, however, was not decided upon this ground exactly; the question
presented being just the reverse of that raised by you; that is to say, the question
in the MacKenzie casec was as to whether a building commission is bound by the
provisions of the general building code, or whether, when a building commission
has been appointed, it is governed solely by the provisions especially applicable to
it and its proceedings. The court chose the latter alternative and held that the
general provisions did not apply to or govern the building commission. In order
to reach this conclusion it is not necessary to hold that county commissioners
might choose which of the two methods of procedure they would follow in a given
case; nor is there any holding to that effect in the syllabus of the case, which is
as follows:
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“The act entitled ‘An act to provide for a commission for building
court houses,’ passed April 18, 1906 (98 O. L. 53), is constitutional, and
Revised Statutes, sections 794 to 799, inclusive, do not apply to proceedings
thereunder.” .

In view of the fact just mentioned I do not feel like receding entirely from the
position taken in the former opinion, copy of which is enclosed herewith. I would be of
the opinion that it is at least the safer method to follow, to regard the building
commission act as exclusive when the cost of the building exceeds twenty-five
thousand dollars; leaving the general statutes to apply when the cost of the building
is between $15,000 and $25,000.

In this connection it will be observed that the MacKenzie case does not present
an instance where the money was in the treasury and no issue of bonds was
necessary; so that that fact, which is present in the case which you state, would
not be a material one on account of anything in the MacKenzie case.

In the same connection I beg leave to point out that the amendments to sections
5638, et seq.,, General Code, found in 103 Ohio Laws, 447, and occurring subse-
quently to the decision in MacKenzie vs. State, may have some bearing upon the
question as pointed out in the former opinion.

I repeat therefore that, while I acknowledge that the statements of Judge
Davis in the opinion in the MacKenzie case are inconsistent with my former
opinion, yet, because these statements were, strictly speaking, obiter dicta, I
still am inclined to the view that it would be at least the safer policy to follow
the building commission act in constructing a county building the cost of which
exceeds twenty-five thousand dollars.

This conclusion, in one view of sthe case, would make it unnecessary to con-
sider your other three questions; but if your commissioners should decide to as-
sume any risk that might ensue from choosing to disregard the building commis-
sion section, then, they would desire answers to the other three questions. Of
course, if it is decided that it is not necessary to follow sections 2333, et seq..
General Code, in the construction of a county huilding the cost of which exceeds’
twenty-five thousand doilars, it would necessarily follow that they must proceed
under any other statutes that might be deemed applicable to the construction of a
county infirmary at such a cost. Such sections are, of course, sections 2343, et seq..
or, to be more accurate, sections 2343, 2349, 2352, 2355, 2356 and all the remaining
provisions of the related statutes down to and including section 2366, General
Code.., By examining these sections you will find an answer to your third question,
in the event it is decided to assume the risk of ignoring the building commission
section.

It appears that under section 2343 the commissioners are required to employ an
architect or civil engineer for the preparation of plans, and that under section
2356 they are required to submit the contract when let to the prosecuting attorney
for his approval. Aside from these requirements there is none in the related
statutes which would compel the county commissioners to associate themselves
with any other persons or officers in the letting of contracts or the approval of
plans. Of course, the board of infirmary directors having been abolished and all
their powers having been conferred by the act found in 102 O. L., 433, upon county
commissioners, it would necessarily follow that the reference to infirmary directors,
in section 2349, General Code, may be regarded as a mere nullity, and the com-
missioners may act under that section without associating any other person with
them.

However, I call your attention to section 1353, General Code, which requires
all plans for all new infirmaries to be submitted to the board of state charities for
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approval. This section must be complied with whether the infirmary is con-
structed under general laws (assuming their application) or under the building
commission sections.
Very truly yours,
TiMorHY S. HoGAN,
Attorney General.

780.

ARTICLES OF INCORPORATION—CORPORATION REDUCING ITS CAP-
ITAL STOCK—THE NUMBER OF SHARES OF CAPITAL STOCK
MAY NOT BE REDUCED.

A corporation in reducing its capital stock may not reduce the number of shares
into which its capital stock is divided.

CoLuMBuUS, OHIo, February 21, 1914.

Hon. CuarLes H. Graves, Secretary of State, Columbus, Olio.
Drar Sir:—In your letter of February 6th, receipt whereof is acknowledged,
you request my opinion upon the following question:

“May a corporation, in reducing its capital stock, decrease the number
of shares into which its capital stock is divided?”

In connection with this question | have considered the following sections
of the Gencral Code:

“Section 8698. After its original capital stock is fully subscribed for.
and an installment of ten per cent. on each share of stock has been paid
thereon, a corporation for profit, or a corporation not for profit, having
a capital stock, may increase its capital stock or the number of shares into
which it is divided, prior to organization, by the unanimous written con-
sent of all original subscribers. ” \fter organization the increase may be
made by a vote of the holders of a majority of its stock, at a meeting
called by a majority of its directors, at least thirty days’ notice of the
time, place and object of which has been given by publication in some
newspaper of general circulation, and by letter addressed to each stock-
holder whose place of residence is known. Or, the stock may be increased
at a mecting of the stockholders at which all were present in person, or
by proxy, and waive in writing such notice by publication and letter;
and also agree in writing to such incrcase, naming the amount thereof to
which they agree. A certificate of such action shall be filed with the
secretary of state.

“Section 8700. With the written consent of the persons in whose
names a majority of the shares of the capital stock thereof stands on its
books, the Doard of directors of such a corporation may reduce the
amount of its capital stock and the nominal value of all the shares thereof,
and issue certificates therefor. The rights of creditors shall not be affected
thereby; and a certificate of such action shall he filed with the secretary
of state.”
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These two sections, which are certainly in pari materia, and at least once
have been the subject of amendment in a single legislative act (83 Ohio Laws, 134—
the last time section 8700 was amended, save in process of codification), mention
three attributes of the “capital stock” of a corporation, which may be changed,
namely : ' )

1. The “capital stock,” by which is meant wherever used in the General Code,
save where the context requires a different meaning, the “total authorized capital
stock.”

2. The number of shares into which the “capital stock™ is divided.

3. The par or “nominal” value of the several shares.

The mathematical relation among these three factors is such that, obviously,
any one of them cannot be changed without changing at least one of the others;
but a change in one does not necessitate a change in both of the others.

Thus, if a corporation has an authorized capital stock of one hundred thousand
dollars, divided into one thousand shares of one hundred dollars each, the factor
100,000 cannot be changed without changing either the factor 1,000 or -the factor
100; both may be changed in order to balance the equation. but both need not be
changed. So that, if 100,000 should become 400,000, 1,000 might become 4,000
without change in 100, or 100 might become 40C without a change in 1,000, or 1,000
might become 2,000 and 100, 200.

In an opinion to you under date of April 14, 1911, T analyzed the two sections
above quoted. In that opinion I made the general statement that any particular
change in capital stock which might be conceived of, but which might not be
found to be authorized by the sections in question, could not be made lawfully.
My language was:

“Whatever may be the policy of these statutes in these respects, and
whether or not they are founded upon considerations of public policy,
I do not think it can be held that the omission was by accident.”

I adhere to this general principle, which it seems to me is founded upon
elementary considerations. The statutes now under discussion constitute grants of
corporate power; where doubtful they are subject to a rule of strict construction-—
that rule is stated by the maxim “Expressio unius est exclusio alterius,” which is
well said to be peculiarly applicable to the interpretation of statutes embodying
grants of power. That is to say, a power or a franchise granted in a statute will
not be enlarged substantively by implication. If the power be granted, implied
power may flow from the grant; but if onie power be granted and another similar
power be not mentioned, the second is withheld and cannot be enjoyed, regardless
of whether its enjoyment would violate any supposed public policy or not.

Now, in the statutes under consideration, the general assembly has been just
explicit enought to indicate what, under the operation of this rule, was intended
to be granted and what withheld. If section 8698 had granted the power merely
to “increase” capital stock, and annexed conditions thereto; and if section 8700
had merely granted the power to reduce capital stock. and annexed conditions, then,
I would be of the opinion that such a grant of power would carry with it the neces-
sarily implied power to choose which of the two other factors, necessarily influenced
by an increase or reduction in the total authorized capital stock, would be affected in
a given instance. That is to say, if there were no reference in these statutes to
increasing or reducing the par value of shares or the number of shares, then, T
would think that the power to increase the total authorized capital stock would
carry with it the power to determine whether there should be in a given instance
a corresponding increase of the par value or of the number, or both. So also as
to the power to reduce, if it had been stated as broadly as has been imagined.
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But these two sections are not phrased in the manner just described. Instead,
the one gives power to increase “its capital stock or the number of shares into
which it is divided;" and the other gives power to reduce “the.amount of its capital
stock and the nominal value of all the shares thercof.”

It will be seen, therefore, that the legislative mind fastened itself upon what may
be termed the subsidiary factor with reference to capital stock and changes therein.
By legislating in this form the general assembly has, in my opinion, absolutely
negatived any idea of creating, by inference from the power to increase or reduce
the total aggregate capital stock, any power, other than specified in the section, to
change one of the other two factors referred to.

To hold otherwise would be to rcnder nugatory several words in the related
statutes. For example, to hold that the mere power to “reduce the amount of its
capital stock” carries with it the power to reduce such other factors as may be-
come subject to reduction by reason of a reduction in the total authorized capital
stock would be to hold that the legislature used vain and unnecessary language, when
it inserted “and the nominal value of all the shares thereof” in the section.

So, in the earlier opinion, T held that a corporation in increasing its total
authorized capital stock may not increase the par value of its shares, but is limited
to increasing the number of shares into which its capital may be divided. The
question not being hefore me, I expressly withheld opinion, “as to whether or not a
corporation, in reducing its capital stock, may decrease the number of shares into
which it is divided,” which is the precise question now under discussion.

Although opinion upon the question now submitted was not expressed in the
former letter referred to, the reasons therein adduced, and repeated and amplified
in this opinion, lead irresistibly to the conclusion that a corporation, in reducing
its total authorized capital stock, may not reduce the number of shares into which it
is divided. ’

This is because—to repeat— section 8700 specifically authorizes a reduction in
the nominal value of the shares, thus indicating that the legislative mind was directed
toward what might be called the subsidiary change necessary whenever a reduction
is made in the total authorized capital stock; but fails to express anything relative
to a change 4n the other factor, viz.: the number of shares. Therefore, under the
maxim above referred to, the expression of one grant of power is the exclusion of
the other.

In the case of section 8700, there is an additional reason, not of itself of much
weight, but which, when taken in connection with the context, and particularly in
connection with section 8698, may be cited for its cumulative effect. I have already
pointed out that a change in the total authorized capital stock necessitates a change
in one of the subsidiary factors. On the other hand, however, a change in a sub-
sidiary factor does not of itself necessitate a change in the total authorized capital
stock. Thus, if the total authorized capital stock is one hundred thousand dollars,
divided into one thousand shares of one hundred dollars each, it would be math-
ematically possible to change the number of shares from one thousand to one
hundred and the par value of the shares from one hundred to one thousand dollars,
without changing the total authorized capital.

So that if the power were independently conferred to change one of the sub-
sidiary factors entering into the capital stock of a corporation, that power while
it would necessarily involve either a change in the total authorized capital stock
or in the other subsidiary factor, would not necessitate a change in the former.

So, when section 8698 provides disjunctively that a corporation for profit may
“increase its capital stock or the number of shares into which it is divided,” it
would seem that the power has been given to increase the number of shares without
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a corresponding increase in the total authorized capital stock. Such a change
would, of course, necessitate a decrease or reduction of the nominal value of the
shares.

Section 8700, whether by accident or design, uses the word “and” in place of
“or,” in the corresponding provision of section 8698. To my mind this difference
between the related sections cannot be regarded as accidental, and, in view of it,
section 8700 must be held to evince a legislative intent so to couple the reduction
of the total authorized capital stock with that of the par value of the shares, as
to indicate that the former cannot be done in any event without the latter being
accomplished also. In other words, it seems to me that by the mere use of the
word “and,” as contradistinguished from the corresponding use of the word “or”
in section 8698, the general assembly has shown that it intended to safeguard the
meaning of section 8700, and to make it clear that no reduction of capital stock
could be made without a corresponding reduction in the nominal value of the
shares; and, conversely, that no reduction in the total authorized capital stock could
be made with a corresponding reduction in the number of shares.

All these propositions seem to me to be self-evident. I have gone into the
question so carefully because 1 understand that the practice for years in your
department has been to the contrary. Contemporaneous executive interpretation of
doubtful statutes is entitled to great weight and due weight has been given to this
fact, but such practical construction is by no means controlling; (see Lee vs.
Sturges, 46 O. S. 153), and where the statutes seem as plain on their face as these
seem to me to be, I do not think that even so long continued a practice as that
which apparently has obtained under this statute can be brought to the support
of a manifestly erroneous interpretation of it.

) Indeed, it would seem that the question had simply never been raised; and if
an erroneous course of conduct for a large number of years, under a given statute,
were followed, without the question as to the proper course of conduct being
directly made, it is apparent that many such errors would never be corrected; it is
in fact believed that the decisions of the courts afford numerous instances of the
overthrowing of long established executive practices. )

For all the foregoing reasons, then, I am of the opinion that a corporation,
in reducing its capital stock, may not decrease the number of shares into which
the same is divided.

Very truly yours,
TimorHY S, HoGAN,
Attorney General.
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781.

CONTRACT-—MEMBER OF COUNCIL—RIGHT OF MEMBERS OF COUN-
CIL TO BE INTERESTED IN CONTRACTS WITH THE CITY—PE-
CUNIARY AND FINANCIAL NATURE OF SUCH CONTRACTS.

It is only an interest of a pecuniary or financial nature which smakes it illegal
under the provisions of seclions 3808 aind 12910, Geieral Code, for a member of
counctl to be interested in a contract with a firm in which he has an interest.

Coruamsts, OHIo, January 30, 1914.

Burean of Inspection und Supertision of Public Offices, Departinent of Auditor
of State, Columbus, Ohio.

GENTLEMEN :—I have at hand your letter of January 17th, wherein you ask:

“Must the interest be of a pecuniary or financiel nature in order to
make it illegal under sections 3808 and 12910, General Code, for an official
to be interested in a contract with a firm with which he has an interest?”

Sections 3808 and 12910, General Code, are as follows:

“Section 3808. No member of the council, board, officer or commis-
sioner of the corporation, shall have any interest in the eapenditure of
money on the part of the corporation other than his fixed compensation.
A violation of any provision of this or the preceding two sections shall dis-
qualify the party violating it from holding any office of trust or profit
in the corporation, and shall render him liable to the corporation for all
sums of money or other things he may receive contrary to the provisions
of such sections, and if in office he shall he dismissed therefrom.

“Section 12910. Whoever, hnl(liilg an office of trust or profit hy eclec-
tion or appointment, as agent, servant or employe of such officer or of a
board of such officers, is interested in a contract for the purchase of prop-
erty, supplies or fire insurance for the use of the county, township, city,
village, board of education or a public institution with which he is con-
nected, shall be imprisoned in the penitentiary not less than one year nor
more than ten vears.”

The term “pecuniary” is defined in Funk & Wagnalil's dictionary as follows:

w”

“Consisting of money; relating to money; monetary; * * *
The term “financial” in the rame work is defined :
“Of or pertaining to finance: monetary.”

The terms are also stated to be synonymous in this work.

Section 3808 expressly forbids an interest in the “expenditure of money” and
section 12910 prohibits an interest in a contract for the purchase of property, etc.
It seems quite definite from the use of this language in both statutes that the in-
terest pointed to is essentially a pecuniary interest. The prohibition of an interest
in the expenditure of money and of an interest in a contract for the purchase of

9—A. G.
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property, etc., clearly points to a monetary or financial relation; and I am of the
opinion that under these statutes the interest prohibited is intended to be a financial
or pecuniary one.

I am able to find but one decision which touches upon the question. In the
case of Doll vs. State, 45 O. S. 445, wherein the construction of what is now section
12910, General Code, was the matter primarily under consideration, the second
paragraph of the syllabus is as follows:

“To become interested in the contract is not necessary that he make
profits on the same. But it is sufficient, if while acting as such officer, he
sell the property to the city for its use, or is personally interested in the
proceeds of the contract of sale and receives the same or part thereof, or
has some pecuniary interest or share in the contract.”

On page 451 the court said:

“The following portion of the charge of the court was excepted to:
‘What is it to become directly or indirectly interested in a contract in the
sense contemplated by the statute upon which this indictment is found?
To be interested in a contract is to have and to hold some pecuniary in-
terest in it to have and to hold a share, portion or part of it or in it. * * ¥ 7

On page 452 the court said:

“We have carefully examined the whole record and fail to find error
justifying the reversal of the judgment.”

While the ¢ourt in this case did not have the question before it as it is pre-
sented in the question before us, 1 am of the opinion that the language is sufficient
to sustain the conclusion that it is only a pecuniary or financial interest which is
contemplated by both of these statutes. - Very truly vours,

TiMmoraYy S. HoGaN,
Attorney General.

782. N

BUREAU OF INSPECTION AND SUPERVISION OF PUBLIC OFFICES—
RIGHT TO PRESCRIBE AND REQUIRE THE INSTALLATION OF A
SYSTEM OF ACCOUNTING TO BE USED IN CITIES HAVING A
CHARTER FORM OF GOVERNMENT.

In municipal corporations still governed by the general provisions of the munic-
ipal laws, the provisiouns of the sections relating to the bureau of inspection and
supervision of public offices still apply in their entirety. It is not true in every
respect in cities where charters have been adopted.

CoLUMBUS, OHIb, February 9, 1914,

Bureaw of Inspection and Supervision of Public Offices. Depariment of Auditor
of State, Columbus, Ohio.

GENTLEMEN :—I beg to acknowledge receipt of your letter of December 19th,

1913, requesting my opinion on the following question arising under section 13 of
article XVIII of the constitution of Ohio:
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“Has the bureau of inspection and supervision of public offices the
authority to prescribe and require the installation of the system of ac-
counting to be used in city offices in the event that no charter has been
adopted by a city under the home rule amendment to the constitution >’

Section 13 of article XVIII of the constitution of Ohio provides as follows:

“Laws may be passed to limit the power of municipalities to levy taxes
and incur debts for local purposes, and may require reports from munic-
ipalities as to their financial condition and transactions, in such form as
may be provided by law, and may provide for the examination of the
vouchers, books and accounts of all municipal authorities, or of public
undertakings conducted by such authorities.”

In my opinion this section of itself does not confer authority upon the general
assembly to prescribe systems of-accounting for any municipal corporation and to
require their installation. But as to cities not exercising the home rule privilege
of adopting a charter, it is clear that the general assembly possesses general legis-
lative power. So much was held in state vs. Lynch, 8 O. S, ——.

In that case it was decided, paraphrasing the language of the syllabus, that so
long as a municipal corporation failed to avail itself of the privilege of adopting
a charter of its own, or adopting additional laws passed by the general assembly
for such a purpose under the authority of section 1, of article XVIII, it continued
to he subject to the control of such general laws of the state as might be applicable
to it.

There are, of course, general laws applicable to such municipalities as to which
the power of the general assembly extends, which authorizes the bureau of inspec-
tion and supervision of public offices to prescribe and require the installation of
systems of accounting. (Sections 274 and 277, General Code).

The only remaining question is as to whether or not section 13 of article XVIII
is a limitation on the legislative power generally, or is a special grant of power
vested in the legislature for a particular purpose.

In my opinion the provisions of section 13 of article XVIII do not constitute
limitations upon the general legislative power. The principle here is analogous
to that underlying the interpretation of article XII, section 2 of the constitution
which provides that “laws shall be passed, taxing by uniform rule all * * * property
at the true value thereof in money.”

It was early contended that this section, being a special grant of power, was
to bhe interpreted strictly, so as to constitute a limitation on the general legislative
power conferred by the first section of the same article. In the practical sense this
contention resolves itself into the proposition that the only subject of taxation
which could be reached by the legislative power of the state was property of the
kinds mentioned in article X1II, section 2.

In a long line of decisions the supreme court of this state has repeatedly
refused to lend its sanction to this contention, holding that the purpose of the
section is merely to insure that when property is taxed it shall be taxed by uniform
rule and at its true value in money so that section is not to be regarded as with-
holding from the general assembly, by inference or otherwise, the power to tax
subjects other than property. A similar rule is to be applied, in my judgment, to
section 13 of article XVIII. The reason for this section is found in the earlier
provisions of the same article which have the effect of withdrawing cities and
villages under certain circumstances from the general legislative power of the
general assembly. That is to say, when a municipality adopts a charter, the charter
becomes the law of the municipality within the proper field of its operation, and,
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pro tanto, the legislative power with respect to that field is withdrawn from the
general assembly notwithstanding the provisions of article II, section 1, and im-
posed in the municipality and in its properly created legislative agencies.

The effect of the 13th section of article XVI1II, then, is to constitute an excep-
tion to this general rule, and to retain in the hands of the general assembly the
power to pass certain laws affecting the government of municipalities, whether they
have adopted charters or not. This being the purpose of section 13 of article XVIII,
it is, in my opinion, not to be regarded as a qualification of the general legislative
power possessed by the general assembly of the state over and with respect to
the government and affairs of municipal corporations whose inhabitants do not
choose the effective means of depriving the general assembly of such general legis-
lative power by adopting a charter.

I am of the opinion, therefore, that as to a municipal corporation still governed
by the general provisions of the municipal laws, the provisions of the sections
relating to the bureau of inspection and supervision of public offices still apply in
their entirety notwithstanding the limited grant of power contained in section 13
of article XVIII oi the constitution.

I am also of the opinion that as to any municipalities of the state which may
have adopted the additional laws framed by the general assembly for their govern-
ment, these same statutes continue to apply. The status of such a municipality is
not exactly like that of a municipality which has taken no steps whatever to alter
its former condition, but it is to be noted that the method of securing a form of
government different from that prescribed by the General Code, of which I am now
speaking, is referred to in section 2 of article XVIII as the affirmation of “ad-
ditional laws * * * passed for the government of municipalities adopting the same.”
It would seem, therefore, that such additional laws would supersede the general
laws operative throughout the state only to the extent that they might be incon-
sistent with the latter.

I find nothing in the “additional laws” passed by the last session of the gen-
eral assembly, 103 O. L. 767, in any way inconsistent with the provisions of the laws
relating to the bureau of inspection and supervision of public offices.

I am, therefore, of the opinion that as to cities of this cldss, the powers of
the bureau continue unimpaired. Of course as to those municipalities which have
adopted charters, only such laws relating to the bureau of inspection and super-
vision of public offices as provide for the “examination of the vouchers, books and
accounts” thereof are applicable, and the bureau is without authority to prescribe
the methods of bookkeeping and require their installation. However, the general
assembly of the state is not without some authority of this kind under section
13 of article XVIII, even with respect to municipalities which have adopted charters,
in that the power is also reserved to “require reports * * * in such form as may
be provided by law.”

Inasmuch as you do not inquire as to the extent of the bureau’s power under
existing laws, and constitutional provisions, with respect to charter governed cities,
I express no opinion upon this question.

Yours very truly,
TimorEY S. Hocan,
Attorney General.
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783.

VILLAGE COUNCIL—CONTRACT—RIGHT TO HIRE AN ENGINEER—
PAY ROLL—REFERENDUM ON PAY ROLL.

Where a pay ordinance includes among other bills one for an engineer hired
by council to look after certain contracts and a referendum is filed on the pay or-
dinance, city council has the right to settle the bill with the engineer without wait-
ing for the result of the attempted referendum; it is their duty to pay this en-
gineer on the contract as soon as the amount due him is ascertained and the funds
are available.

Corumsus, Onio, February 27, 1914.

Hox. Newton O. Morr, Village Solicitor, Geneva, Ohio.
Dear Sir:—I have your communications of January 15 and 20, 1914, in which
vou state and inquire:

“On the 8th day of December, 1913, the council of the village of
Geneva passed a pay ordinance, which contained the regular monthly pay
roll, and in addition the following bills which a number of people of the
village thought were unfair. One of these bills was that of Mr. Cum-
mings an engineer hired by the council to look after certain contracts.

“On the 15th day of December, 1913, a referendum on the above pay
ordinance was filed with the clerk of -the village, but all the bills had been
paid except the disputed claims, one of which was Mr. Cummings.

“The new council have arranged a satisfactory settlement with Mr.
Cummings, and desire to pay him. How can this be done, if at all, before
the referendum is voted on.”

You also state that the claim of Cummings & Downer is for services as en-
gineers of various improvements, making plans, specifications, supervision and
inspection, for which they were to be paid a commission or percentage out of the
improvement funds; that the pay ordinance mentioned included various bills “for
services performed” under contracts made under an employing ordinance pre-
viously passed by he council.

In making an improvement, the council must first pass a resolution declaring
the necessity thereof. (Section 3814, G. C.)

The following section, 3815, G. C., provides what such resolution shall con-
tain and section 3816 reads:

“At the time of the passage of such resolution, council shall have on
file in the office of the director of public service in cities, and the clerk in
villages, plans, specifications, estimates and profiles of the proposed im-
provement, showing the proposed grade of the street and improvement
after completion, with reference to the property abutting thereon, which
plans, specifications, estimates and profiles shall be open to the inspection
of all persons interested.”

It follows from this that where it is necessary to have plans and specifications,
the council have full authority to prepare them, and this authorizes the enactment
of the employment ordinance you mention. An employment ordinance having been
passed, and a contract having been entered into with C. & D. in compliance with its
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provisions, council has no more right to withhold payment in proper amount for
services actually earned under such contract, than an individual would have; and 1
can see no reason why these men should not be paid what is due them under their
contract.

You state:

“It requires an ordinance to employ them and a separate ordinance to
pay them, therefore either ordinance would be subject to referendum,
and does not come within sec. 4227-3, which reads, etc. * * *?

I do not concur with that part of your statement that it requires a separate
ordinance to pay them, but am of the opinion that while an ordinance was neces-
sary to make the employment, and that it does not come within one of several,
necessary to complete an improvement, and was subject to a referendum, yet 1
do not-think an ordinance to pay was necessary, and think that payment might be
made by a motion to allow the claim under the contract; but whether this is cor-
rect is of no moment, because the ordinance to employ having been permitted to
‘become effective without a referendum, there is no authority to submit the pay
ordinance, if one was needed, to a vote, as I cannot conceive that it is the inten-
tion of the initiative and referendum to submit the question of making payments
under a valid contract, to a vote. To do this would authorize a referendum upon
an employment ordinance, and after a vote of adoption and the making of a con-
tract under it, another referendum and vote upon the question of compliance with
the contract. I do not think the pay ordinance subject to referendum, although it
comes within the liberal meaning of the language used in the act; and inasmuch
as I do not think an ordinance necessary, there is no call for consideration of the
emergency suggestion conéerning the application of which great doubt would
exist in the event of the opposite view being adopted.

Answering your question specifically, I desire to state that it is not only the
right of council to settle with Cununings & Downer without awaiting for the re-
sult upon the attempted referendum, but it is their duty to pay them what they
have earned under their contract as soon as the proper amount may be ascer-
tained, provided funds are available. Yours very truly,

Timoruy S. Hocan,
Attorney General.

784,

CITY ENGINEER—CONSULTING ENGINEER—CITY ENGINEER MAY
BE COMPENSATED FOR ASSISTING A CONSULTING ENGINEER.

Where a city engineer performs engineering work for a city and the city con-
templates engaging some consulting cngineer to make surveys, plats, drawings,
recommendations, and supervise the construction of a water works plant, the en-
gineer doing the work for the city may be employed by the consulting engineer and
paid for doing part of the work, collecting data, etc., while acting as engineer for
the city.

CoLumsus, Oxio, February 17, 1914,

Hon. Joun SHErRMAN Tavror, City Solicitor, Cambridge, Ohio.
DEear SirR:—We have your letter of January 28th, which reads as follows:

“Kindly give me an opinion on the following:
“Our city engineer, Kart M. Cosgrove, receives from the city a salary
of $1,000.00 per year for doing the general engineering work of the city,
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street paving, sewer, sidewalks and general engineering. In fact, all the

general city work is referred to him by council and the director of service.

The city contemplates engaging some consulting engineer to make surveys,

plats, drawings, recommendations and supervise the construction of a

water works purification plant.

“Can Mr. Cosgrove be employed by the consulting engineer and be
paid by him for doing a part of the work in collecting data, etc., while
acting as city engineer of this city, this employment in no way interfering
with Mr. Cosgrove's present duties to the city.”

If the city engineer can attend to the duties of his office in a manner satisfac-
tory to the director of service and still have some time to devote to a private em-
ployment, such as collecting data for the consulting engineer referred to, I can
see no reason why he should not be allowed to do so.

I am therefore of the opinion that your city engineer may be employed by
such consulting engineer, if such an arrangement is satisfactory to your director
of public service.

Yours very truly,
TimorrY S. HocAN,
Attorney General.

785.

GREENLUND LIQUOR LICENSING ACT—STATE LIQUOR LICENSING
BOARD—VACANCY ON THE COUNTY BOARD—SUCH VACANCY
TO BE FILLED BY APPOINTMENT—CIVIL SERVICE.

Under the provisions of section 7 of the Greenlund Liquor Licensing Act, the
state liquor licensing board may proceed to fill a vacancy occurring in the Richland
county liquor licensing board, through the death of one of its members, which death
has occurred since January 1, 1914. The vacancy is to be filled without regard to the
cvil service law of the state.

Corumsus, OH10, February 28, 1914.

State Liquor Licensing Board, Columbus, Ohio.
GENTLEMEN :—I have yours of February 28th, wherein you state:

“Will you kindly advise the state liquor licensing board whether it is
its duty to proceed to fill the vacancy occurring in the Richland county
liquor licensing board through the death of one of its members, which
death has occurred since January 1, 1914, in accordance with the pro-
visions of section 7 of the Greenlund act and without regard to the civil
service law of the state of Ohio?”

Section 7 of the Greenlund liquor licensing act provides that in each county
there shall be a hoard consisting of two commissioners representing the state “not
more than one of whom shall belong to the same political party,” and authorizes
the filling of any vacancy occurring through resignation, removal, death or disa-
bility.

Section 16 of said act makes it the duty of the county liquor licensing boards,
and authorizes them to grant, issue, renew and transfer liquor licenses as provided
by law; also to suspend or revoke subject to the conditions and in the manner
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provided by law, all licenses granted or renewed in their county, and to perform
such other duties as the law requires.

These county license commissioners are endowed with certain powers and are
authorized to perform duties requiring at times an arbitrary judgment, under the
law no other authority can pass upon the constitutional qualifications necessary to
be possessed by an applicant before he is entitled to a liquor license.

This liquor license act was filed in the office of the secretary of state May 8,
1913, and no referendum petition having been filed it went into force by the pro-
visions of section 62 of the act on and after August 1, 1913, except the penal sec-
tions which went in force on and after the fourth Monday in November, 1913.

The civil service law was passed May 5, 1913, filed in the office of the secre-
tary of state on May 10, 1913, and went into effect ninety days thereafter.

Section 1 of the civil service law provides that the term ‘“civil service” in-
cludes all officers and positions of trust or employment in the service of the state,
etc.

Section 2 of said act provides that on and after January 1, 1914, appointments
to and promotions in the civil service of the state shall be made according to
merit and fitness, to be ascertained as far as practicable by examination, which as
far as practicable shall be competitive.

Section 8 of the civil service law provides for and defines the unclassified
service and the classified service. Sub-section 8 of this section reads as follows:

“The deputies of elective or principal executive officers authorized by

law to act generally for and in place of their principals and holding a

fiduciary relation to such principals.”

Section 10 of said act provides for the examination of all applicants for po-
sitions and places in the competitive classified service, and amongst other things
that no questions in any examination shall relate to political or religious opinions
or affiliations.

Section 13 provides that the head of the department, etc., in which a position
in a competitive classified service shall be filled shall notify the commission of the
fact and the commission shall certify the names of three candidates standing
highest on the eligible list to which the position belongs.

Without going into a detailed discussion of the civil service act and its vari-
ous provisions, but keeping in mind the particular duties that devolve upon the
members of a liquor licensing board, the fact that not more than one of the mem-
bers of the board can he of the same political party, and further since the civil
service law expressly provides that no questions may be asked relating to one’s
political affiliations, T am of the opinion that in making the appointment to fill the
vacancy occurring in the Richland county liquor licensing board, through the death
of one of its members, such appointment should be made in accordance with the
provisions of the licensing act, and that in this appointment the provisions of the
civil service law have no application.

Yours very truly,
Timotay S. Hocan,
Attorney General.
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786.

COURT STENOGRAPHER—APPOINTMENT OF ADDITIONAL OR AS-
SISTANT STENOGRAPHERS TO THE OFFICIAL STENOGRAPHER
—PAYMEXT OF SALARIES TO SUCH ADDITIONAL STENOG-
RAPHERS.

Section 1547, General Code, as it appears is in full force and effect, conse-
quently the appointment of additional or assistant stenographers to the official
stenographer may be made and sucl assistant stenographers may be paid out of
the county treasury.

CorumBus, OHIo, February 14, 1914.

Bureau of Inspection and Supervision of Public Offices, Department of Auditor
of State, Columbus, Ohio.

GENTLEMEN :—1 have your letter of January 28th, wherein you inquire:

“In view of the comment made by the compilers of Page & Adams’
Annotated General Code of Ohio, under section 1547, have we any law
authorizing the appointment of additional or assistant stenographers to
the official stenographer, and if such are appointed may they legally be
paid out of the county treasury P

Section 1547 as it appears in Page & Adams’ edition of the General Code of
Ohio, was enacted in 1911 by house bill No. 459, (102 O. L., 353). The full text
of the bill is:

“Be it enacted by the general assembly of the state of Ohio:

“Section 1. That section 1547 of the General Code as amended April
7, 1910, be amended to read as follows:

“Section 2. In any county where the court fails to comply with the
provisions of the preceding section, in the trial of criminal cases upon de-
mand by an indigent defendant, the court shall appoint a stenographer for
such case, who shall be paid for his services out of the general fund of
the county such sum as the court shall approve.

“Section 1547. When the services of one or more additional stenog-
raphers are necessary in a county, the court may appoint assistant stenog-
raphers, in no case to exceed ten, who shall take a like oath, serve for
such time as their services may be required by the court, not exceeding
three yvears under one appointment, and may be paid at the same rate and
in the same manner as the official stenographer. Such stenographers
when so appointed shall be ex-officio stenographers of the insolvency and
superior courts, if any, in such county, and of the circuit courts in such
county.

“Section 3. That said amended section 1547 of the General Code,
passed April 7, 1910, be, and the same is hereby repealed.”

Governor Harmon approved sections 1 and 3 and vetoed section 2 of the bill,

and in a message to the general assembly he stated his reasons for such veto as
follows:
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“June 13, 1911,
“To the General Assembly:

“The purpose of house bill No. 459, ‘to amend section 1547 of the
General Code, relating to the appointment of additional stenographers,
as amended April 7, 1910, and filed in the office of the secretary of state
April 22, 1910, (O. L. Vol. 101, p. 110),’ was to make stenographers ap-
pointed by the common please courts official stenographers of the circuit
courts in the respective counties also, there being now no provision for
such stenographers in the circuit courts, and section one (1) of the bill
amends section 1547 of the General Code accordingly.

“But another purpose was to permit the appointment of stenog-
raphers on demand of indigent defendants in criminal cases when no
official stenographers have been appointed.

“By a mistake in both engrossment and enrollment the latter provision
is inserted, as section two (2) of the bill, between the first two lines of
section one (1) which declare the amendment of section 1547 and the re-
mainder of section one (1) which gives the section as amended.

“The only course open to correct. this error is to strike the misplaced
section two (2) from the bill entirely by filing it with the secretary of
state unapproved, with the above objections, which I herewith do.

“Judson Harmon, Governor.”

In my judgment the governor’s veto operated to strike out of the hill only
that portion embraced within section two proper, that is the lines between section
1 and section 1547 as amended. .

I am of the opinion, therefore, that section 1547, as it appears in the General
Code is in full force and effect.

Yours very truly,
TimorrYy S. Hocan,
Attorney General.

787.

MAYOR OF THE VILLAGE—LIQUOR LICENSE LAW—FINES—JUDG-
MENT—FEES.

When the mayor of a village has collected fines to the amount of two thou-
sand dollars on account of violations of the liqguor laws, he is not entitled to four
per cent. upon these collections, as a collection of a fine could not become a col-
lection of a judgment as is contemplated by section 4534, General Code.

CoLumsus, OH1o, February 27, 1914,

Hon. J. Oscar Navror, Solicitor for the Village of Smithfield, Steubenville, Ohio.
DEear Sir:—I have your letter of January 30, 1914, as follows:

“I enclose you herewith a transcript published by The Ruggles-Gale
Co. of your city and under the head of mayor’s fees, to wit, the last item
‘collections made upon judgment, 4 per cent’ I respectfully ask for an
opinion on this item.

“I have been acting as solicitor for the village of Smithfield when
they are in need of legal services in the prosecution of violation of liquor
local option laws and within the last vear the mayor of said village has



ATTORNEY GENERAL. 267

collected fines in the amount of $2,000.00 or more from the violators of
this law and he has submitted the proposition as to whether or not he is
entitled to his 4 per cent. upon these collections and in support of the
same refers me to sections 4534, 4548. 1746 and 3347 of the General Code,
also volume 102, page 476 of the laws of Ohio.”

Section 4534 of the General Code reads, in part:

“The fees of the mayor in all cases, shall be the same as those allowed
justices of the peace for similar services.”

Section 1746 of the General Code reads, in part:

“Except as otherwise provided, justices of the peace, for the services
named, when rendered, may receive the following fees; * * * col-
lections made upon judgments if not paid within ten days after rendition
thereof, or within ten days after the stay of execution, if such stay is
taken, the same fees as are allowed constables for money paid on exe-
cution.”

Section 3347 of the General Code, reads in part:

“For services rendered, duly elected and qualified constables shall
be entitled to receive the following fees: * * *  on all money made
on execution, four per cent.”

While it is true that the collection of a fine by the mayor might be termed
a collection upon a “judgment,” yet I believe a reading of the statute makes it
clear that it is not a collection upon such a judgment as is contemplated by sec-
tion 4534.

Bouvier's Law Dictionary says that “the term ‘judgment’ is more usually ap-
plied to civil, and ‘sentence’ to criminal proceedings.” and T think it will be con-
ceded that men using these words generally so apply them.

Section 13229 of the General Code places a penalty on the sale of intoxi-
cating liquor thirty days after an election prohibiting the same in a township, and
section 13231 provides that:

“All fines collected under section 13229 shall be paid into the treasury
of the county and be accredited to the poor fund thereof.”

There is no reference here to any portion of the fines being allowed the mayor
as compensation for collecting them. On the contrary, I think this section shows
quite the opposite intention.

Section 4270 of the General Code reads:

“All fines and forfeitures collected by.the mayor, or which in any
manner comes into his hands, and all moneys received by him in his
official capacity, other than his fees of office, shall be by him paid into the
treasury of the corporation weekly. At the first regular meeting of the
council in each and every month, he shall submit a full statement of all
such moneys received, from whom and for what purpose received, and
when paid over. All fines, penalties, and forfeitures collected by him in
state cases shall be by him paid over to the county treasurer monthly.”
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Neither is there any provision in this section reserving to the mayor a percent-
age of the fines collected.

>Section 13429 of the General Code reads:

“Fines collected by a justice of the peace shall be paid into the gen-
eral fund of the county where the offense was committed within thirty
days after collection unless otherwise provided by law.”

Section 13430 of the General Code reads:

“If a justice fails to so pay such fines, the treasurer of the county
shall bring suit, in the name of the state, for the recovery thereof and
interest thereon, and the court in rendering judgment therefor shall add
a penalty of ten per cent. on the amount found to be due such general
fund.”

Inasmuch as section 4534 of the General Code makes the mayor’s fees the
same as the fees of the justice of the peace for similar services, section 13429 and
13430, above quoted, also tend to strengthen the theory that the mayor is not en-
titled to any percentage on the collection of fines.

In the light of the sections of the General Code herein quoted, and the mean-
ing of the word “judgment” as generally used, I am of the opinion that the mayor
is not entitled to any percentage on fines collected upon sentences imposed for
violations of the local option laws. Very truly yours,

TimorrY S. Hocan,
Attorney General.

788.

DISHONORED CHECK—PROCEDURE TO BE FOLLOWED BY STATE
AUDITOR, STATE TREASURER, IN HANDLING DISHONORED
CHECKS—STATE DEPARTMENT.

Where a check is returned to the treasurer of state, dishonored, the treasurer
of state should deduct the amount of the check from his cash account, and should
also notify the auditor of state, and send him a statement fully describing the dis-
honored check and exhibit the same to him in order that his records may be made
to correspond with the treasurer's books, and likewise the same should be done
with the officer, department, board or commission which received the dishonored
check and presented it to the auditor and treasurer of state, in order that the books
of all parties may be made to correspond.

CoLumsrs, Onio, February 26, 1914,

Hon. J. P. BRENNAN, Treasurer of State, Columbus, Ohio.

Dear Sir:—In regard to your inquiry (verbal) as to your right to deduct the
amount of an unpaid check from your cash account, permit me to say:

The presumption, when a check is received either by an officer or individual, is
that it is a conditional payment of the debt or claim in the absence of an express
agreement of its being taken in full satisfaction of the same. Such is the rule
laid down in Cyc. and the burden falls upon the party making the claim to show
that it was given and received as absolute and not merely as conditional payment,
Willer vs. Washington Co., 7 C. C,, (N. S.) 303.
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The giving of a check upon a bank carries with it, in all cases, the implied
representation that there are funds in the bank upon which it is drawn sufficient to
meet it. Consequently, where a check is offered in payment, it is received as
such, provided the check is paid, and this condition attaches to all entries, re-
ceipts and action concerning the same. If the check is paid, the payment is abso-
lute; if not, the matter stands as if nothing had been done and the receipt had
been given and entries made by mistake. If the sum of five thousand dollars
should be paid in cash and entered either as three or six in the cash account, no
one would question for a moment the right of the recipient to correct his books
by increasing the entry in the one event, and his duty to decrease it in the other,
and such is the result when a check is returned dishonored— it is the right of
the recipient, whether he be an officer or individual, to so change his books as to
correct the error created, by crediting to his cash account that which afterwards
proved to be of no value. The paper, in this case the dishonored check, should
be retained by the state treasurer as evidence of the fact of its non-payment, and
of his right to reduce his cash balance to the extent of the amount the same was
increased by its entry for that which it was given, but which proved to be a mis-
take on the part of the treasurer, and a fraud, or worse, on the part of the maker
of the check.

Mcllvaine, J. has said:

“It is not controverted that where a debtor makes and delivers ‘a
check to his creditor in payment of an account, upon a bank where the
debtor has neither funds nor credit, it is not a payment of the account,
although the creditor receives it as such. In such case there is no satis-
faction of the indebtedness; such check is valueless. By its delivery it is
impliedly represented that there are funds in the hands of the drawee
subject to its payment. Relying on this representation, it is accepted as
payment. Its falsity relieves the creditor from his agreement, no matter
whether the act of the debtor is fradulent or bona fide. The agreement
is without consideration and void. The account remains an existing and
continuing cause of action.”

Flieg vs. Sleet, 43 O. S., 53, citing Weddington vs. Fabric Co., 100 MMass., 422.

To the same effect see Banking Co. vs. Banking Co., 20 O. C. C, 391, and
other cases here and elsewhere.

This, I think, clears the matter insofar as the books in your office are con-
cerned; there yet remains the question of keeping the books of the auditor of
state in harmony with yours, and the manner in which, under the statutes, it is to
be done.

Section 24 of the General Code, reads:

“On or before Monday of each week, every state officer, department,
board or comnmission shall pay to the treasurer of state all moneys, checks
and drafts received for the state, during the preceding week, from fees,
penalties, fines, costs, sales, rentals, or otherwise, and file with the auditor
of state a detailed verified statement of such receipts.”

This calls for a detailed statement and authorizes the paying in of checks and
drafts, as well as money, and the like. The officer, department, board or com-
mission complying with this act should make his detailed statement in duplicate,
or, which would be much better, in triplicate; file one with the auditor of state,
procure said officer to certify one copy; take and file it with his checks, drafts,
money, etc.,, with the treasurer of state and retain the third for his own files.
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When a check or draft is returned dishonored, the treasurer of state should
follow the course above indicated as to his own office, and send a statement fully
describing the dishonored check to the auditor of state, exhibit the same to him to
the end that his records may be made to correspond with the treasurer’s books,
and the difficulties arising from the return of the check be cared for. The officer,
department, board or commission which received the dishonored check and pre-
sented it to the auditor and treasurer of state, should also be notified of the facts
so that there may be no discrepancy or difference in any of the records of the
state in reference to any such returned or dishonored check, draft or paper, given
in payment of a claim in favor of the state, which later proved worthless.

Yours very truly,
TimorHY S. HocAN,
Attorney General.

789.

i
PROSECUTING ATTORNEY—SECRET SERVICE OFFICER—SALARY—
COUNTY DETECTIVE.

There can be no objections to a prosecuting attorney employing a county de-
tective, under section 3004, General Code. The salary to be paid to such detective
should not exceed that provided for in section 2915-1, General Code. This pro-
cedure would be especially commendable where a prosecuting attorney is aiming
as economy.

CoruMmBus, Omio, March 2, 1914,

Hon. C. F. Apams, Prosecuting Attorney, Lorain, Ohio.
Dear Sir:—I have your letter of December 19, 1913, as follows:

“T desire to know whether, under section 3004, General Code, in your
opinion, I can employ a detective to investigate criminal matters, such
employment to extend over a number of months in the year, but pay him
for particular matters investigated.

“T make this request because I do not care to appoint a secret ser-
vice officer under the recent act of the legislature, on account of the ex-
pense entailed, the legislature having fixed the minimum salary of $125.00.-
I feel that if I can secure this work under section 3004 it will be a ma-
terial saving to the county.”

Section 3004, General Code, provides:

“There shall be allowed annually to the prosecuting attorney in addi-
tion to his salary and to the allowance provided by section 2914, an amount
equal to one-half the official salary, to provide for expenses which may
be incurred by him in the performance of his official duties and in the
furtherance of justice, not otherwise provided for. Upon the order of the
prosecuting attorney the county auditor shall draw his warrant on the
county treasurer payable to the prosecuting attorney or such other person
as the order designates, for such amount as the order requires, not ex-
ceeding the amount provided for herein, and to be paid out of the gen-
cral fund of the county. * * *¥”
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Section 2915-1 as amended in 103 O. L., 501, provides:

“The prosecuting attorney may appoint a secret service officer whose
duty it shall be to aid him in the collection and discovery of evidence
to be used in the trial of criminal cases and matters of a criminal na-
ture. Such appointment shall be made for such term as the prosecuting
attorney may deem advisable, and subject to termination at any time by
such prosecuting attorney. The compensation of said officer shall be fixed
by the judge of the court of common pleas of the county in which the
appointment is made, or if there be more than one judge, by the judges
of such court in such county in joint session, and shall not be less than
one hundred and twenty-five dollars per month for the time actually oc-
cupied in such service, nor more than one-half of the official salary of
the prosecuting attorney for a year, payable monthly, out of the county
fund, upan the warrant of the county auditor.”

Attention is called to the following language in section 3004 of the Code:

“x % % tg provide for expenses which may be incurred by him
(the prosecuting attorney) in the performance of his official duties, and
in the furtherance of justice, not otherwise provided for.”

The question presents itself as to the meaning of “not otherwise provided for.”
Does it mean not otherwise provided for in law, or not otherwise provided for
in fact? Suppose the prosecuting attorney had not proceeded agreeably to section
2915-1 and had not appointed a secret service officer under that section. May it
then be said that we have an application of “not otherwise provided for” in section
3004? 1 should be inclined ordinarily to hold that the expression—“not otherwise
provided for” was a legal expression and did not relate to a fact, but I am loath
to come to a conclusion that would unnecessarily put the greater expense upon the
county; and, too, I can conceive of a situation in which the prosecuting attorney
might have his regular detective employed under section 2915-1 occupied and a
sitnation would arise wherein it would be advisable in the furtherance of justice
to employ a detective under section 3004 for special purposes.

On the whole, I am not able to see any objection to the action of a prose-
cuting attorney who is prompted by considerations of economy to proceed under
section 3004. Certain it is that the chief guiding official in transactions under
either section is the prosecuting attorney. Certain it is, also, that either section
gives him the right to employ a detective. It is apparent that under either sec-
tion the total amount to be expended must not exceed one-half of the official salary,
and it is fair to assume that the salary to be paid under any circumstance should
not exceed that provided in 2915-1, and a prosecutor is to be commended if he can
secure the services of a secret service agent at a lower price than the minimum
provided in section 2915 and for just such time as is necessary. I can hardly
conceive of anyone raising an objection so long as the prosecuting attorney pur-
sues the course herein indicated.

Yours very truly,
TiMorHY S. Hocan,
Attorney General.
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790.

CHILDREXN’'S HOME—SUPERINTENDENT—VISITING AGE\T—OI‘LICEb
INCOMPATIBLE—MATRON.

The positions of superintendent of a children’s home and visiting agent of a
children’s home are entirely inconsistent, and such superintendent may not serve
in the capacity of wvisiting agent for the home over which he is superintendent.
The matron of a county children’s home may act as such visiting agent.

Corumsts, OHIo, March 5, 1914,

Hon. H. H. SHIRrER, Secretary Board of State Charities, 1010 Hariman Building,

Columbus, Ohio.

Dear Sir:—I have your letter of January 10th, in which you request a con-
struction of section 3099, General Code, as amended in 1913 (103 O. L., p. 892),
as to the whether the superintendent or matron of a county children’s home may
act as visiting agent for the home with which such supermtendent or matron is
connected.

Section 3099, as amended, reads:

“Unless a children’s home places its wards through the agency of the
board of state charities, the trustees shall appoint a competent person as
visiting agent, who shall seek homes for the children in private families,
where they will be properly cared for, trained and educated. When prac-
ticable, the agent shall visit each child so placed not less than once in each
year, and report from time to time to the trustees its condition, any brutal
or ill treatment of it, or failure to provide suitable food, clothing or school
facilities therefor in such family. The agent shall perform his or her
duties under the direction of the trustees and superintendent of the
children’s home for which he or she is appointed, and may be assigned other
duties not inconsistent with his or her regular employment as the trustees
prescribe. His or her appointment shall be for one year, or until his or
her successor is appointed, and he shall receive such reasonable compensa-
tion for his or her services as the trustees provide.”

It will be observed that unless such home places its wards through the board of
state charities, the board of trustees thereof is empowered by the foregoing section
to appoint and fix the compensation of a competent person as visiting agent, whose
duty it is to seek suitable homes for such children in private families and, if prac-
ticable, to visit each child sg placed at least once each year. Such visiting agent
is required to report to the trustees of the home the condition of such child as to
food, clothing and school facilities furnished by the family with which it has been
placed. Tt is further provided that the visiting agent shall act under the direction
of the trustees and superintendent of the children’s home for which he or she
is appointed.

The superintendent of a county children’s home, who may be appointed by the
trustees under section 3084, is, by virtue of the provisions of section 3085, as
amended in 103 O. L., 889, to “have entire charge and control of such home and the
inmates therein, subject to such rules and regulations as the trustees may prescribe.”
The trustees may, upon the recommendation of the superintendent, appoint a matron,
who shall perform her duties under the direction of the superintendent, or, the
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trustees may, under section 3086, dispense with the superintendent and authorize
the matron to assume complete charge of the home.

Incompatibility of offices is of two kinds, viz.: statutory and common law. The
former exists when a statute expressly prohibits the holding by one person of two
or more offices at the same time. The statutes do not prohibit a superintendent
or matron of a children’'s home from acting in the capacity of visiting agent.

The rule of common law incompatibility, is stated by the circuit court in State
ex rel. vs. Gilbert, 12 C. C. (n. s.) as follows:

“Offices are considered incompatible when one is subordinate to, or
in any way a check upon the other; or when it is physically impossible for
one person to discharge the duties of both.”

The right of a superintendent or matron of a county children’s home to act
as visiting agent for such home, must be determined in the light of the foregoing
principle of common law incompatibility, since no statutory incompatibility exists.

If the superintendent of a children’s home were also visiting agent of such
home, he would be in the position of having to pass in one capacity, upon his own
acts in another capacity. As a visiting agent is subject to the direction and control
of the trustees and superintendent of the home and has no independent powers, such
agent is merely an employe and not an officer in the sense in which the latter word
has been delined by our courts. Notwithstanding that one person occupying the
place of superintendent and visiting agent would not be holding two offices, yet, it
is within the spirit and policy of the law to prevent one person from holding two
or more inconsistent public employments at the same time.

The positions of superintendent and visiting agent of the county children’s
home. are entirely inconsistent, and I am clearly of the opinion that such super-
intendent may not serve in the capacity of visiting agent for the home over which
he is superintendent.

A matron of the county children’s home would not, in my opinion, be pre-
vented from acting as such visiting agent.

Yours very truly,
TimorHY S. HoGaN,
Atiorney General.

791,

BLIND RELIEF—SURPLUS MONEYS—COUNTY FUNDS—TAXES AND
TAXATION—LEVY.

The limitations as {o surplus money as used in section 1 of house bill No. 44
1 reference to relicf of the needy blind are that whenever the balance of the 1913
levy, that is that made in 1912 remaining in the fund at the end of the fiscal vear
ending March 1, 1914, is greater than the balance anticipated at the time of making
up the budget, and therefore taken into consideration by the budget rommission,
such an excess does constitute surplus moneys within the wmeaning of house bill
No. 4.

CoLunmsus, OHIo, March 5, 1914,

Burcau of Inspection and Supervision of Public Offices, Departinent of Auditor of
State, Columbus, Ohio.
GENTLEMEN :—I beg to acknowledge receipt of your letter of February 17th,
requesting my opinion upon the following question:
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“What arc the limitations as to ‘surplus moneys’ as used in section 1
of house bill No. 44 providing for the relief of the needy blind by county
commissioners under said law passed by thc recent special session of the
general assembly.

“The question is, may county commissioners, at the time of making
their March, 1914, appropriations from the balances in the various county
funds, economize as to discretionary items within said appropriations, thus
creating a surplus in a particular fund or funds in excess of the amount
appropriated therefrom, so as to provide a surplus in said fund that may be
transferred by action of said board to the needy blind fund, the same to
become available by appropriation for the relief of said needy blind of
the county?”

I have not house bill 44 before me, but as I recall, there is nothing in the context
to indicate any peculiar or special meaning to the phrase “surplus moneys,” as therein
used. The act simply authorizes the transfer, by the county commissioners, of
such moneys from any of the funds of the county to the blind relief fund, in the
event that, through failure to levy or otherwise, there is an insufficient amount in
such fund to pay outstanding blind relief orders or those hereafter issued.

I may answer first your specific question, as to whether or not, by cconomizing
at the time of making the first semi-annual appropriation for the fiscal year be-
ginning in March, 1914, the commissioners may treat the difference between the ag-
gregate of all appropriations from a given fund and the amount in the fund after
appropriations are made as a “surplus.”

My answer to this question is, generally speaking, in the negative. More pre-
cisely, I do not believe that the mere fact that the appropriations made at the be-
ginning of the fiscal year fail to exhaust the fund is sufficient to create such a
“surplus” as is contemplated by the act in question. It will be borne in mind that
the revenues levied in a given year are intended to provide for the expenses for
which they are levied for the entire fiscal year. These revenues come into the
treasury in two installments, viz.: the proceeds of the December collection and the
proceeds of the June collection of taxes, respectively. Theses two installments are
not necessarily equal in amount: while the taxpayers have the option of paying their
taxes in equal installments, yet, they may, if they so desire, pay the entire tax in
December. On the other hand, there is always a considerable amount of delin-
quencies that is, tax charges on which nothing was paid in December, but which
may be paid, with penalties, in June.

So, it is apparent, that it cannot reasonably be assumed, at the beginning of a
fiscal year, and after the returns from the first half of the tax collection have come
into the treasury, that the second half of the tax collections will he equal to the
first half.

So, also, it cannot be assumed that moneys in a given fund, unappropriated at
the beginning of the year. will not nevertheless be needed before the fiscal year is
over for the purposes of the fund. Appropriations are not necessarily equal for
the two halves of the year; it may be that the exigencies of certain governmental
activities require a larger amount to be appropriated for the second half of the
vear than need be appropriated for the first half of the vear. Nor is it necessarily
true that the exact needs of a fund for the whole year are known at the beginning
of the year. In short, it cannot be assumed at the beginning cf the fiscal year,
and after appropriations for the first half of that year have been made, that any
unappropriated balance in a fund will not be needed for the purposes of that fund
at any time during that year.
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This fact suggests a definition of the phrase “surplus moneys.”” In my opinion
the phrase means “moneys of which it can be determined with reasonable certainty
that they will not be needed for the purpose for which they were levied.”

Now, the purpose for which a county levy is made is reasonable expenses of the
fund during the fiscal year. This year is to be treated as an entirety, as is ap-
parent from consideration of section 5649-3d, et seq., General Code. Therefore,
the mere difference between appropriations and balances in a fund could, under no
circumstances, in my opinion, amount to a surplus within the meaning of the act
in question, sooner at least than the time of making the appropriation for the second
half of the hiscal year.

Accordingly, 1 am of the opinion that in March, 1914, the difference between
the aggregate of all appropriations in a given fund and the balance of the fund
may not be a “surplus.” However, 1 am of the opinion that after the September
appropriations from such fund have been made, the difference between the aggre-
gate of such appropriations and the balance then remaining in the fund might
possibly be so treated.

I anticipate, however, that yvou desire, particularly, advice as to what may at
the present time, that is, the first of March, be treated as “surplus moneys.”

There occurs to me a state of facts under which an unappropriated balance in
a fund might constitute such a surplus. Under the machinery of the Smith law,
as contained in the sections last above cited, the county commissioners, and a
budget commission, in fixing the levy for a given fund, in June of one year, are
required to take into account the anticipated balance which will remain to the
credit of the fund at the end of the current year, if any. Thus, the levying author-
ities first consider what are to be the needs of the bridge fund, for example, for
the fiscal year commencing some seven or eight months after their determination
is made. Having determined that the needs of the fund amount to a given sum,
they then examine the budget prepared and submitted, with a view to ascertaining
whether or not there will be, at the end of the current year, any balance in that
fund. Tf such a balance is anticipated the amount of that balance is deducted from
the anticipated needs of the fund, for the purpose of ascertaining the amount re-
quired to be levied; for example, if the needs of the bridge fund should be fixed at
twenty thousand dollars, and there were an anticipated balance at the end of the
current year of two thousand dollars, the amount levied would be eighteen thou-
sand dollars; the intention being that the two thousand dollar balance with the
eighteen thousand dollar levy would produce the requirement of the fund.

Now, should it transpire that at the end of the current year, and the beginning
of the fiscal year for which the levy was made, the balance remaining in the fund
for which levy was made is greater than that anticipated, then, I should think that
such an excess might be treated as a surplus. Take the case imagined as an example:
if the actual balance found in the fund at the end of the fiscal year in which the
levy was made, and the beginning of the fiscal year for which the levy was made,
should prove to be three thousand dollars instead of two thousand dollars, then,
the one thousand dollars would, in my opinion, be “surplus moneys.”

It is true, of course, that it does not appear, strictly speaking, that this one
thousand dollars will not be needed, during the fiscal year then beginning, for the
purposes of the fund. Yet, the spirit of the “Smith law,” if not its letter, is such
that the expenditures of the county for this purpose are limited to the amount con-
templated by the budget. The exact phraseology of the “Smith law” in this par-
ticular is found in section 5649-3d, as follows:

“No appropriation shall be made * * * for a greater amount for such
purpose than the total amount fixed by the budget commissioners, ex-
clusive of rececipts and balances.”
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Technically, this limitation upon the appropriation does not apply to balances,
but it will readily be seen that the spirit of the law is such as to limit the total
expenditures for the vear to the sum contemplated by the budget commissioners.
And 1 have no hesitancy in holding that, even though the gross appropriations for
the year from a given fund be not strictly limited by this section to the amount
contemplated by the budget commission, including the balances anticipated by them,
vet, when the balances are greater than anticipated, the excess may safely be regarded
as “surplus moneys,” within the meaning of an act like the one now under con-
sideration.

I am, therefore, of the opinion that whenever the balance of the 1913 levy, i. e,
that made in 1912, remaining in the fund at the end of the fiscal year ending
March 1, 1914, is greater than the balance anticipated at the time of making up the
budget, and therefore taken into consideration by the budget commission, such an
excess does constitute “surplus moneys” within the meaning of house bill No. 44.

Other instances of “surplus moneys” might readily be imagined, such as balances
remaining to the credit of a sinking fund on account of a particular issue of bonds,
beyond the amount necessary to retire the bonds and other casual surpluses in
special funds of that sort; but, as your question is generally phrased, I should
prefer to indicate in this general way the possibility of the existence -of such sur-
pluses, rather than to attempt to enumerate all the conceivable circumstances which
might give rise to such a condition.

Very truly yours,
TimMorrY S. HoGAN,
Attorney General.

792,
BOARD OF ADMINISTRATION—GAS LINE—STATE LANDS.

The board of administration is without authority to grant permission to a cor-
poration to lay a gas line through property belonging to the state and under the
control of such board.

Corumsus, OHIo, February 26, 1914,

The Ohio Board of Adwministration, Columbus, Ohio.

GENTLEMEN :—Under date of February 3, 1914, you ask opinion of me as
follows :

“T am directed by the board of administration to respectfully request
your opinion as to whether or not the board of administration has authority
to grant permission to a corporation to lay a gas line through land belong-
ing to the state and under control of said board.”

The powers of the state, in respect to its property rights and the disposition
thereof, are vested primarily in the legislature of the state, and the question, whether
or not the board of administration may grant to the corporation in mind permis-
sion to lay down its gas line in and through the property of the state under control
of said board, depends upon the consideration whether or not authority to make
such grant has been conferred on said board for with respect to the property of the
state, under its charge and control, the board possesses no powers except such as
are expressly conferred by law, or necessarily implied.
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State ex rel vs. Railway Company, ( 37 O. S., 157, 174).
State vs. Torinius, (26 Minn,, 1).

Section 1839, General Code, provides as follows:

“The board on its organization shall succeed to and be vested with the
title and all rights of the present boards of trustees, boards of managers,
and commissions of and for said several institutions in and to land, money
or other property, real and personal, held for the benefit of their respective
institutions, or for other public use, without further process of law, but in
trust for the state of Ohio. Said several boards of trustees, boards of
managers, and commissions now charged with duties respecting the institu-
tions above named shall on and after August 15, 1911, have no further
legal existence and the board is hereby authorized and directed to assume
and continue, as successor thereof, the construction, control and management
of said institutions, subject to the provisions of this act.”

This section preserves to the board of administration all such rights, title and
interest in the property of the several institutions committed to its control, formerly
possessed by the respective board of trustees, boards of managers and commissions
in their control of these institutions. The nature of this interest possessed by the
respective boards of trustees, etc., of these institutions, with respect to the property
committed to their control, is not easily defined, but it is certain such interest was
such only as was strictly germane to the execution of the primary purpose of said
institutions, and was in no sense a proprietary interest in such property. It is
obvious that the interest of the board of administration in such property is not
greater than that formerly possessed by the respective boards of trustees, etc., con-
trolling said institutions.

The right sought by the corporation to lay a gas line, in and through the prop-
erty of the state, is one constituting, in all essential respects, an easement in gross
in said lands, and is such a right as can be enforced by a cofporation organized for
transporting natural gas against an individual land owner, only by appropriation.
(Section 10128, G. C.)

The right sought by the corporation is, in legal contemplation, a substantial
one, and can be granted only by the legislature or by some officer or board in whom
the legislature has vested authority to make such grant. A diligent examination
of the statutes fails to disclose any provision authorizing the board of administra-
tion or any other board or officer, to make a grant of this kind, and it necessarily
follows that such authority on the part of the board is denied.

I note that section 23, General Code, provides as follows:

“A street, alley or road shall not be laid out or established through or
over the lands belonging to a public institution of the state without the
special permission of the general assembly.”

This section is without particular significance with respect to the question at
hand. Tts effect is to declare the policy of the state, that streets, alleys and roads
shall not be established through or over lands belonging to the public institutions
of the state without special permission of the legislature.

It would be competent, perhaps, for the legislature to vest in the board authority
to grant permission to gas companies to lay down their pipe lines through property
under the control of such bhoard. With respect to the question at hand, however,
the legislature has not done so, and your inquiry must, therefore, be answered in
the negative, Very truly yours,

TimorHY S. HoGAN,
Attorney General.
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BLIND RELIEF—CQOUXNTY COMMISSIONERS—OLD BLIND RELIEF LAW
—NEW BLIND RELIEF LAW—BLIND RELIEF COMMISSION.

The abolition of the blind relief comnission by the act found in 103 O. L., 60,
does not in any substantial manner affect the outstanding blind relief orders; such
orders should be honored by the county auditor without approval by the county
commissioner. Funds left during the period of time when the old law was in
force may be expended in honoring orders issued by the old blind relief commis-
sion as well as those issued by the county commissioner.

CorunmBus, Ou10, February 27, 1914.

Hon. IrviNGg CARPENTER, Prosecuting Attorney, Norwalk, Olio..

Dear Sir:—As T understand your letter of February 23rd, receipt whereof is
acknowledged, you question whether, after the act in 103 O. L. 60, became effective,
a blind relief order issued by the old blind relief commission could be honored.
That is to say, you raise the question, as I understand you, as to whether or not
the amendment in question had the effect of either requiring an order originally is-
sued by the blind relief commission to be reapproved by the county commissioners
in order to entitle its holder to the quarterly installments, or of requiring each
applicant to make an entirely new application to the county commissioners in order
to secure further relief. Perhaps there is also involved in your query the specific
question as to whether or not the funds levied for the relief of the blind by the
scheme embodied in the statutes prior to the amendment could be disbursed under
the scheme embodied in the amended statutes?

The act in question is in form of an amendment to sections 2967, 2967-1 and
2968, General Code, and a repeal of sections 2963 and 2964. This act was filed
by the governor in the office of the secretary of state March 10, 1913, and became
a law on or about June 9, 1913. The current fiscal year, i. e, the year for the ad-
ministration of moneys raised by taxation would not end until March 1, 1914; so
that this law became effeétive, so to speak, about the middle of the year for which
money had been previously levied to be disbursed by the old blind relief commission.

Your questions involve the effect of this law upon the administration of the
existing funds for the relief of the blind. The original sections relating to the
relief of the blind may be abstracted as follows:

Section 2962, General Code, provided for the creation of a “blind commission”
to be appointed by the probate court.

Section 2963, General Code, provided for the organization and compensation
of members of the blind relief commission.

Section 2964 provided for the annual meeting of the blind relief commission
which was to be on the 4th day of November and at which meeting the commis-
sion was to “examine carefully the list of applications properly filed.”

Section 2965, General Code, provided the qualifications for the blind relief.

Section 2966 related to the same subject.

Section 2967 provided the machinery for relief which was initiated by the
claimant filing a statement of facts with the blind relief commission. The com-
mission was-required to be satisfied from the evidence of two witnesses, one of
whom should be a physician, as to the qualifications of the applicant. Upon so
becoming satisfied the commission was to issue “an order therefor in such sum
as it finds needed, not to exceed one hundred and fifty dollars per annum, to be
paid quarterly from the fund herein provided on the warrant of the county
auditor.”
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Section 2967-1, General Code, provided for the making of surgical operations
in lieu of relief, at the suggestion of the blind commission, and with the consent
of the applicant.

Section 2968, General Code, provided that at the annual meeting the blind
commission should make an examination as to the qualifications of those on the
blind list, and might remove persons therefrom or modify the amounts of their
respective allowances.

Section 2969, General Code, provided for the levy of a tax by the county
comimissioners.

Section 2970, General Code, provided a penalty for perjury in making false
applications.

Now the act found in 103 O. L., 60, as already observed, amends and repeals
a part only of the sections above abstracted. The effect of the repeal of sections
2962, 2963 and 2964, General Code, is quite evidently to abolish the county blind
commissions, which intent is made perfectly manifest by consideration of the title
of the act which in part is “an act to abolish county blind commissions.” The
effect of the amendment of sections 2967, 2967-1 and 2968 is merely to substitute
the board of county commissioners for the blind commission. Comparison of the
amended sections with the original sections in this respect will show this to be the
fact, and the legislative purpose infcrable therefrom is rendered certain by further
consideration of the title which reads, “and to extend the duties and powers of
the county commissioners.”

I am, therefore, of the opinion that on or about June 9, 1913, the county
commissioners succeeded to the duties of the blind relief commission and were
thereafter to exercise these duties and the resultant powers in precisely the same
manner as they would have been exercised by the blind relief commission.

One of the cases recently decided by the supreme court was an action in
mandamus brought by the holder of a hlind relief order, issued by the old blind
relief commission, to compel the auditor of Franklin county to issue warrants
for quarterly payments under said order for the periods of time beginning prior to
and ending subsequently to the date when the amendatory act became effective,
the last quarterly payment claimed being that for October, 1913, The order of
the court was that the peremptory writ issue as prayed for. I think it must be
conceded that this order is an adjudication of all the questions which you have
in mind for it was not pleaded that the county commissioners of Franklin county
had in any way acted upon or with respect to the order of relator.

1 am of the opinion, therefore, that the mere change in the machinery of the
administration of blind relief, consisting of the substitution of county commis-
sioners for the old blind relief commission had no affect whatever upon the sub-
stantive privileges of holders of blind relief orders issued by the old commission.
These orders were, as they always had been, subject to modification or revocation, the
modifying or revoking power heing now lodged in the county commissioners
instead of the blind relief commission and aside from this fact they were as ef-
fective to secure relief as they would have been had no change in the law heen
made.

The scheme of relief was essentiaily the same, no new power being created
and no power being diminished, but existing powers being merely transferred from
one tribunal to another.

While the court’s decision is of itself sufficient to dispose of this question,
I might cite in this connection section 26 of the General Code, without quoting
it, upon the proposition that under its provisions a blind relief order outstanding
at the time of the amendment, though a mere privilege, and hence not a vested
right, cannot be affected by amendments of this nature for the law providing for
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blind relief of this particular kind still remained in effect, the repeal and enactment
of certain sections thereof being formal merely.

For the reasons stated, I am of the opinion that the abolition of the blind
relief commission by the act found in 103 O. L. 60, does not in any substantial
manner affect the status of outstanding blind relief orders; that such orders
should be honored by the county auditor without approval by the county commis-
sioners; that no application de novo to the county commissioners is required as
a condition precedent to the securing of further relief, and that the funds levied
for blind relief purposes during a period of time when the old law was in force
may be expended in honoring orders issued by the old blind relief commission,
as well as those issued by the county commissioners since the date when they as-
sumed control of the administration of such relief. .

Yours very truly,
TimoTHY S. HOGAN,
Attorney General,

794.

TAXES AND TAXATION—LISTING PROPERTY FOR TAXATION—
LIVE STOCK—TAX PENALTY.

Where cattle have been contracted for and are to be weighed and delivered
at a certain date, and the cattle were in the possession of the original party on the
day preceding the second Monday of April, the party having possession of the cattle
on that date will be obliged to pay 1he taxes on them. The fact that he, though
acting in good faith, neglected to pay the taxes will not relieve him from the
penalty thereon.

CoLuMmBus, OH10, March 3, 1914.

Hon. MEERER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio.

Dear Sir:—I am very sorry that I was unable to answer your letter of Decem-
ber 29th and your subsequent letter of January 14th, before the last day for the
payment of taxes without penalty. The condition of the work of the department
was such, however, that I could not well do this. You request my opinion upon the
following facts disclosed by your letters and by the communication of Geo. W.
Lindsay, Esq., enclosed in your second letter:

“In January, 1913, K., the owner of ten certain head of cattle made
and entered into a contract with D., a buyer of cattle, the terms of which
were substantially as follows:

“D. selected from the cattle belonging to XK. the particular cattle
which he desired to purchase and agreed with K., to purchase the same.
K. was to place the cattle in a fattening pen on his farm and they were to
be held there until D’s. first shipping date preceding April 15, 1913, then
they were to be weighed and delivered to D. for shipment, and D. was to
pay seven cents per pound for them.

“At the time contemplated by the agreement in January for the delivery
of the cattle shipment was impossible owing to the destruction wrought
by the floods of 1913. D. then went to K. and offered him the option of
retaining the cattle and feeding them for a few weeks longer or accept-
ing 5000 in cash as a release from the contract of sale. K. elected to
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retain the cattle and to be governed by the contract. Accordingly the
cattle were in the possession of K. on the day preceding the second Monday
of April, 1913, and at a subsequent date, to wit, about April 20th, when
the assessor of personal property visited K. On the latter occasion K.
offered to list the cattle as bailee or agent of D., but the assessor refused
to accept such a return. K. then offered to list the estimated amount which
he would receive from D., under the contract at delivery as ‘credits’ sub-
ject, however, to the deduction of debts which would have wiped out such
‘credits’ inasmuch as K., at the time owed A., a third party, on a note
secured by mortgage given for the purchase of certain real estate. The
assessor refused to accept such a return, and K. refusing to list the cattle
as his own, the same were listed by the assessor himself, and taxes now
stand charged on the duplicate of Pickaway county against K. on account of
said cattle. K. refuses to pay the tax and seeks relief against what he
considers to be an invalid assessment. The auditor, treasurer and com-
missioners ask to be advised as to their duty in the premises.”

In my opinion the cattle were on the listing day and on the day when K. was
asked to list them the property of K., and not the property of D. K. held posses-
sion of them as owner and not as agent or bailee. K. did not have on account of
the transaction between him and D. a “credit” for the purpose of taxation; and
whether or not the assessor technically exceeded his authority in assuming to list
the cattle over K’s. protest he should be held for the tax assessed against him.

The history of the law of sales appears to be somewhat evolutionary. Its
rules have developed, as occasion has arisen, to meet new conditions presented by
the ingenuity of men in dealing with each other. The crucial question always
presented when parties bargain concerning the transfer of title to a thing which
is to be delivered from the vender to the vendee at a future date, is when the title
passes, the admitted consequence of a postponement in the passing of title being
that the destruction of the property or any other liability on account of it_, ac-
cruing or arising while the vender retains possession falls upon him and not upon
the vendee. Conversely under such circumstances should the vender deal with the
property as his own and dispose of it to. another the vendee’s remedy would be
for breach of executory contract and not for the recovery of the specific articles
which constitute the subject-matter thereof. Out of the multitude of the possible
variations in the course of dealing among men, the best and most recent authorities
have evolved a rule which will be found stated in Benjamin on sales, page 270 as
follows:

“(1) Where by the agrecement the vender is to do -anything to the
goods for the purpose of putting them into that state in which the purchaser
is to he bound to accept them, or, as it is sometimes worded, into deliverable
state, the performance of these things shall, in the absence of circumstances
indicating a contrary intention, be taken to be a condition precedent to the
vesting of the property. 2. Where anything remains to be done to the
goods for the purpose of ascertaining the price, as by weighing, measuring,
or testing the goods, where the price is to depend on the quantity or quality
of the goods, the performance of these things also shall be a condition
precedent to the transfer of the property, although the individual goods he
ascertained and they are in a state in which they ought to be accepted.
3. Where the buyer is by the terms bound to do anything as a condition,
cither precedent or concurrent, on which the passing of the property de-
pends, the property will not pass until the condition be fulfilled even though
the goods may have been actually delivered into the possession of the
buyer.”
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This rule is quoted with approval by Judge Spear in delivering the opinion in
Bonham vs. Hamilton, 66 O. S. 8. In my opinion the second application of the
above quoted rule fits the case presented by you. The price of the goods could
not be ascertained until the cattle were weighed. The title did not pass until that
process had been completed. As soon as the weighing had taken place, however,
and the price was ascertained the title did pass although the price might not have
been paid. Had the weighing taken place before the listing day then K’s. position
would have been exactly correct, and he would have been obliged to list the cattle
as the property of D., and also to list the unpaid purchase price ascertained by the
process of weighing as his “credits;” but prior to the weighing of the cattle the
title to them could not pass under the rule as laid down by the authorities, and
until the title passed the cattle, as such, were as fully and completely the property
of K, as if he had never contracted with D. for their future delivery. He could
have sold them to a third party and D's. only remedy would have been for a breach
of the contract.

A case somewhat more nearly in point than the one cited is that of Gills vs. George,
8 0. C. C. n. s. 393, cited by you. The facts in that case are not quite identical with,
but nevertheless are essentially similar to those in the case presented by you. The
subject-matter of the contract was the same, i. e, cattle to be fattened and weighed
at a future time. The court held that the title did not pass until the weighing
took place, so that when some of the cattle were destroyed prior to that time the
loss fell upon the vender in whose possession they were at the time. As stated
by Wildman, J., at page 397:

‘% * ¥ two things were left to be done. One was the delivery of the
stock and the other was the payment of the price, which, before its pay-
ment, was to be ascertained by the weight of the cattle. It is not said in
so many words that the cattle were to be weighed, but manifestly there was
no other manner by which the price of the cattle could be ascertained.”

Thereupon the court applied the rule as laid down in Bengamin on sales and
reached the conclusion already stated.

I am, therefore, of the opinion that the cattle were properly taxable against
K. This conclusion makes it unnecessary for me to consider the question as to
whether or not the assessor had the authority to determine the ownership and to
refuses to accept K’s. list as agent or bailee. It is sufficient to note that even if
the assessment should be set aside on this ground, the county auditor, under the
powers vested in him by statute, might place the property on the duplicate against
K. as omitted property; so that any irregularity in the assessment would become
quite immaterial. In fact it has become a well settled rule that mere irregularities
and technical defects in the proceedings resulting in an assessment of property for
taxation will not be relieved against where the substantial rights of the taxpayer
are not affected thereby.

In this case the only real damage which K. will have suffered by reason of the
premises is the possibility of a penalty being charged against him because of his
failure to list or because of his failure to pay the tax before the last day of payment.
These damages, however, he has suffered through his own erroneous interpretation
of the law, and I do not believe there is authority to relieve him from their pay-
ment, even though his action throughout has been, as you state, in good faith.

Yours very truly,
TimorEY S. HoGAN,
Attorney General.
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EIGHT HOUR DAY ON PUBLIC WORKS-—LIABILITY INSURANCE—
EDUCATIONAL INSTITUTIONS NOT INCLUDED.

The law calling for an eight hour day on public works does not apply to edu-
cational institutions such as Miami University. Such an institution is not a public
work in the sensc intended by the statute. Such institutions are not included with-
in the terms of the employers’ liability act and have no power to contribute to the
state insurance fund and cannot be compelled to do so.

CoLumMmsus, Omnio, February 13, 1914

Hox~. R. M. HucHes, Acting President, Miami University, Oxford, Ohio.
DEear S1r:—1 am in receipt of your letter asking my opinion on the following:

“I have been interested to learn whether or not the law calling for
an eight hour day on public works and the employers’ liability act apply
to Miami University at Oxford, Ohio, and when these laws should be-
come operative.

“We employ engineers, janitors and laborers in addition to those who
have charge of the domestic work in the boarding department.

“Any "advice from your office relative to the applicability of these
laws to Miami University and the other educational institutions of the
state and as to the steps we should take toward observing them would be
greatly appreciated.” ’

The act of April 28, 1913 (103 O. L., 854), provides:

“Except in cascs of extraordinary emergency, not to exceed eight
hours shall constitute a day's work aud not to exceed forty-eight hours
a week’s work, for workmen engaged on any public work carried on or
aided by the state, or any political subdivision thereof, whether done by
contract or otherwise; and it shall be unlawful for any person, corpora-
tion or association whose duty it shall he to employ or to direct and con-
trol the services of such workmen to require or permit any of them to
labor more than eight hours in any calendar day or more than forty-
eight hours in any week, except in cases of extraordinary emergency.
This section shall not be construed to include policemen or firemen.”

The Miami University was organized in the early part of the last century,
nearly or quite a hundred years ago. It commenced to receive students about
1825 and never received any approptiation from the state until about 1885 as stated
in Howe’s History. This brings us to the language of the constitution “workmen
engaged on any public work carried on or aided by the state or any political
subdivision thereof” and the last sentence of the act in question. “This section
shall not be construed to include policemen or firemen.” Under ordinary rules
of construction this last sentence would be for consideration, but inasmuch as
the act of April 28, 1913, is a very apparent effort to pass a law in compliance
with section 37 of article II of the constitution as amended September 3, 1912,
which amendment was intended to supply a want made apparent by the decision
of the supreme court in The case of the City of Cleveland vs. The Construction
Company, 67 O. S, 197, it becomes more necessary to construe the language of
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the constitution than that of the statute. In the 67 O. S, case the contro-
versy was as to the constitutionality of the act of April 6, 1900, (94 O. L., 357)
which was entitled:

“An act to provide for limiting the hours of daily service of labor-
“ers, workmen and mechanics employed upon public works' or for work
done for the state of Ohio, or any political subdivision thereof, providing
for the insertion of certain stipulations in contracts of public works; im-
posing penalties for violations of the provisions of this act, and providing
for the enforcement thereof.” -

In this act it will be observed that it was attempted to include laborers, work-
men and mechanics employed upon public works or for work done for the state.
In the amendment to the constitution the language is “workmen engaged on any
public work carried on or aided by the state,” while in the statute will be found
that which is absent from both. “This section shall not be construed to include
policemen or firemen.” The only reason for calling attention to this provision
grows out of the fact that looking at the statute alone it might he thought it was
the legislative intention to include all persons working for or in the employ of
the state except policemen or firemen, and that this sentence was added because
in its absence policemen and firemen might be construed as included within the
meaning of the previous part of the section. However this may be, we will con-
sider the matter from its presentation in the act of April 6, 1900. This shows
us that the original idea was to control the hours of labor not only upon public
works but upon work done for the state or any political subdivision thereof. The
constitutional convention adopts the first and leaves the last, and it is not unfair
to assume from this that the object of the amendment was to overcome the effect
of the decision in the 67 O. S. case, and that the convention further considered the
act of 1900 and concluded to only use such portion thercof as related to public
work in the amendment, and in doing so determined to leave out the matter of
“work done for the state,” which as is readily seen is a much broader statement
and might include many men engaged in public work carried on by the state.

I am, therefore, led to conclude that it was not the intention of the framers
of this amendment to make it as broad as the act of 1900, and, therefore, whatever
of strength might be added by the last sentence of this statute, in construing the
statute as if it stood alone, it is of no avail to vary or change the plain import of
the language used in the amendment, and we are relegated to a determination of
what is included in the language “workmen engaged on any public work carried
on or aided by the state.”

If this language could find neither lodgment nor application without applying
it to universities, lighting companies and public utilities owned or operated by the
state or some political subdivision, no question of the application or construction
might arise; but such is not the case, as at one time the term “public works” had
a definite and well understood meaning applied as a matter of fact almost.exclu-
sively to canals.

As the state and various political subdivisions thereof are engaged nearly and
probably all of the time in erecting public buildings, bridges and roads, and the
state is aiding the divisions in many respects in construction and maintaining roads
and highways and maintaining and operating the same such language finds plain
and easy application, and it is only necessary to give it its plain and every day
meaning and apply it to workmen engaged on public work as distinguished from
workmen for the public, and thereby confining it to constructive work, betterment,
building and improvement carried on and aided by the state. This brings us to a
consideration of the question whether:
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(1) The Miami University is a public work carried on or aided by the state,
and

(2) 1f it is, what classes of its employes are within the eight hour rule?

To my mind an educational institution, regardless of its public character, is
not within the meaning of this language. It is not a public work in the sense of
this amendment and it is immaterial whether it is or is not carried on or aided
by the state.

As nearly in point as any case I have been able to find is that of Blank vs.
Kearny, 44 New York appellate division 592, wherein the question was made as
to whether the phrase “any public work or improvement” as used in the laws of
the state of New York, included matters like public lighting. In the course of the
opinion in this case will be found:

“Separate lighting contracts are required to he made in each borough,
‘or in such subdivisions of the city as may appear to the board of public
improvements and the municipal assembly to be for the best interests of
the city.” The contracts must be for the term of one year and be awarded
to the lowest bidder.

“These seem to be the principal statutory provisions bearing upon
the plaintiff’s cause of action, unless it is affected by the following clauses
of section 413 of the character: .

“Except as herein otherwise provided, any public work or improve-
ment within the cognizance or control of any one or more of the depart-
ments of the commissioners who constitute the board of public improve-
ments, that may be subject of a contract, must first be duly authorized
and approved by a resolution of the board of public improvements and an
ordinance or resolution of the municipal assembly. * * * When a
public work or improvement shall have been duly authorized as aforesaid,
then but not until then, it shall be lawful for the proper department to
proceed in the execution thereof in accordance with the provisions and
subject to the limitations of this act.

“If the phrase ‘any public work or improvement’ in this section was
intended to comprehend service rendered and supplies furnished in car-
rying on the ordinary functions of a municipality whenever carried on
through the agency of a contract, then the learned judge at special term was
right in continuing the injunction. In our judgment, however, section
413 of the Greater New York charter relates rather to public works in
the nature of betterments and does not refer at all to such a matter as
public lighting, which must constantly be provided for from day to day
and month to month in the administration of the affairs of the city.”

Blank vs. Kearny, 44 N. Y., App. 595.

The question of the application of the employers’ liahility act rests solely
upon a construction of the same.

Section 13, (103 O. L. 77,) reads as follows:
“The following shall constitute employers subject to the provisions of
this act:

“l. The state and each county, city, township, incorporated village
and school district therein.



286 ' ANNUAL REPORT

“2. Every person, firm, and private corporation including any public
service corporation that has in service five or more workmen or opera-
tives regularly in the same business, or in or about the same establish-
ment under any contract of hire, express or implied, oral or written.”

Section 14 on the same page defines “employe” “workman” and “operatives,”
and reads as follows:

“The term ‘employe,’ ‘workman’ and ‘operative’ as used in this act,
shall be construed to mean:

“l. Every person in the service of the state, or of any county, city,
township, incorporated village or school district therein, including regu-
lar members of lawfully constituted police and fire departments of cities
and villages, under any appointment or contract of hire, express or im-
plied, oral or written, except any official of the state, or of any county,
city, township, incorporated village or school district therein. Provided
that nothing in this act shall apbly to policemen or firemen where police-
men’s and firemen’s pension funds are now or hereafter may be estab-
lished and maintained by municipal authority under existing laws.

“2. Every person in the service of any person, firm or private cor-
poration, including any public service corporation employing five or more
workmen or operatives regularly in the same business, or in or about the
same establishment under any contract of hire, express or implied, oral or
written, including aliens, and also including minors who are legally per-
mitted to work for hire under the laws of the state, but not including any
person whose employment is but casual, or not in the usual course of
trade, business, profession or occupation of his employer.”

The following sections of the act provide means whereby the state and political sub-
divisions thercof named in this act may obtain funds for contribution to the
state insurance fund; how they are to be paid and the like.

Inasmuch as the legislature has provided that certain taxing districts of the
state and certain political subdivisions thereof shall participate in this state in-
surance and has provided the means whereby the premium therefore may be met,
and has neither named colleges, institutions of learning, or by other designation
included institutions like the Miami University, 1 am of the opnion that they
are not included within the terms of the employers’ liability act, have no power
to contribute to the state insurance fund, and cannot be compelled to do so.

Very truly yours,
TimorHY S. HogAN,
Attorney General.
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796.

CITY ENGINEER—ASSISTANT TO THE CITY ENGINEER—SALARIES—
RESOLUTION—PER DIEM—PUBLIC POLICY—COMPENSATION.

1st. Where a city council passes a resolution directing that all bills of an
assistant enginecr, which remain unpaid, shall be paid, and the enginecr would be
entitled to the compensation stated in the bills before council when said resolution
was passced. IHe would be entitled to pay according to the terms of the resolution.

2nd. The city engincer would not be entitled to draw compensation from the
city at one price for the assistant and pay a less amount to the assistant; the city
engineer would not be entitled to any part of the assistant cngineer's compensation.
It would be against public policy to permit a city cngineer to draw a per diem from
the county and an hourly compensation from the city for scrvices rendered on the
same day.

CorumBts, OHIo, July 16, 1913.

Bureau of Iuspection and Supervision of Public Offices, Columbus, Ohio.
‘GENTLEMEN :(—Your favor of April 7, 1913, is received in which you inquire:

“We submit herewith certain legislation and facts concerning payments
made for services of a city engineer, rendered to the city of Tiffin, Ohio,
and would respectfully request your written opinion upon the following
questions, growing out of said employment:

“First. In view of the above, was said assistant engineer entitled to
compensation at the rate of 60 cents per hour prior to resolution of August
15, 1910°?

“Second, Could the city engineer legally draw the compensation of the
assistant engineer employed by him and pay said assistant engineer less
than the amount drawn?

“Third. Could said engineer legally draw a per diem from the county
and an hourly compcnsation from the city for services rendered on the

same day?”

The facts are submitted as follows:

“On April 1, 1906, the board of public service of Tiffin, Ohio, entered
into a contract with a civil engineer to act as city engineer at the following
compensation: 60 cents per hour for services while engaged in engineer-
ing work for said city and 20 cents per hour for assistants necessary in
such work. The last clause of said contract reads as follows: ‘Section 3.
This contract shall take effect on April 1, 1906, and be in fcrce and effect
for one year from that date’

“The above contract was entered into pursuant to an ordinance of the
city council creating the office of city engineer, prescribing his duties and
directing the board of public service to make a contract at the rate of
compensation said board decided upon.

“There was no further legislation on the part of the city council in
respect to the office of city engineer until August 15, 1910, on which date
the following resolution was passed: ‘Fixing the compensation of the
city engineer as follows: 60 cents per hour for engineer for time actually
spent in the services of the city of Tiffin and 60 cents per hour for as-
sistant engineer, doing the same work as done by the city engineer, etc.’
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“The director of public service on June 1, 1910, without any authority
than that in effect April 1, 1906, entered into a contract with a civil engineer
to act as city engineer for an indefinite period, at the following compensa-
tion: ‘For the time spent in the service of said first party (city of Tiffin,
Ohio), either by said second party (the city engineer) or by some competent
person employed by him as assistant, performing the same work which said
second party would perform, 60 cents per hour.’

“On August 21, 1911, council passed a resolution declaring it the sense
of the council that the compensation fixed theretofore (resolution of August
15, 1910) for the city engineer be as follows: ‘60 cents per hour for
his own services and 60 cents per hour for assistants doing the same work
as the city enginer, the compensaticn of assistants to be paid by the city
engineer.’

“The said engincer served the city as city engineer during the years
1909-10-11 and rendered itemized bills for engineer and assistant engineer
at 60 cents per hour for engineer and 60 cents per hour for assistant
engineer. :

“Payment- of said bills was refused by the city auditor on the ground
that the original contract (April 1, 1906) applied until June 1, 1910, and
that the engineer could not draw the compensation of assistant engineer,
etc. .
“The city council on June 5, 1911, passed a resolution directing the city
auditor to pay all engineering bills, he had previously refused to pay,
upon proper approval of the director of public service.

“On August 21, 1911, the city auditor in accordance with the resolu-
tion of council (June 5, 1911) paid all bills rendered by the engineer during
1909-10-11, said bills being properly approved by the director of public
service.

“Until the first Monday in Scptember, 1909, the same individual em-
ployed by the city of Tiffin, Ohio, as city engineer served the county of
Seneca as surveyor at a per diem compensation of $5.00 and from March
1, 1909, to the first Monday in September, 1909, it was found that said
engineer received compensation from the county for the same days for
which he was paid an hourly compensation by the city of Tiffin. As an
illustration said engineer drew $125.00 for 25 days’ service rendered Seneca
county during the month of May, 1909, and $66.00 for 110 hours’ service
rendered the city of Tiffin during the same month; the details of bills
paid by the city show that ten hours was the greatest number of hours
for which compensation was claimed in any one day. The number of
working days in May, 1909, was 26. The said engineer drew compensa-
tion from the county for 25 days and at 10 hours per day, 11 days from the
city of Tiffin.”

Your first inquiry requires a consideration of the statutes as they existed
prior to, and also after, the passage of the Payne law.

Section 145 Municipal Code (section 1536-681 Rev. Stat.) as set forth in 96
Ohio Laws, page 68, provided:

“The directors of public service may employ such superintendents.
inspectors, engineers, harbor masters, clerks, laborers, and other persons,
as may be necessary for the execution of the powers and duties of this
department, and may establish such subdepartments for the administration
of affairs under said directors as may he deemed proper. The compensa-



ATTORNEY GENERAL. 289

tion and bonds of all persons appointed or employed by the departinent of
public scirvice shall be fixed by said directors, and no person shall be re-
moved except for cause satisfactory to said directors, or a majority of
them.”

Section 227, Municipal Code (section 1536-1C05, Rev. Stat.) as set forth in
96 Ohio Laws, page 95, provided:

“Except in the departinent of public service, council shall by ordinance
or resolution, except as otherwise provided in this act, determine the
number of officers, clerks and employes in any department of the city

. government, and shall fix by ordinance or resolution their respective sal-
aries and compensation and the amount of bond to be given for each
officer, clerk or employe in any department of the city government, if any
be required, and said bonds shall be made by such officer, clerk or employe
with surety subject to the approval of the mayor of said city.”

* By virtue of these sections the directors of public service were authorized
to fix the compensation of employes in the department of public service. These
sections continued in force until August 1, 1909, when the amendment by act of
99 Ohio Laws, 562, known as the Payne law, became effective.

Section 145, Municipal Code, was therein amended to read as follows:

“The director of public service may establish such subdepartments as
may be necessary and determine the number of superintendents, deputies,
inspectors, engineers, harbor masters, clerks, laborers and other persons
as may he necessary for the execution of the work and the performance
of the duties of this department.”

Section 227, Municipal Code, was also amended to read:

“Council shall by ordinance or resolution, except as otherwise pro-
vided in this act, determine the number of officers, clerks and employes
in any department of the city government, and shall fix by ordinance or
resolution their respective salaries and compensation and the amount of
bond to be given for each officer, clerk or employe in any department of
the city government, if any be required, and said honds shall be made by
such officer, clerk or employe with surety subject to the approval of the
mayor of said city.”

Section 145, Municipal Code, is now known as section 4327, General Code, and
section 227, Municipal Code as section 4214, General Code. In carrying these
sections into the General Code the language was slightly changed but the pro-
visions thereof are substantially the same.

Since the amendatory act of 99 Ohio Laws 562 hecame effective on August
1, 1909, council has the right to fix the compensation of the employes in ques-
tion. It appears that council did not fix any compensation for city engineer or
assistant engineer until August 15, 1910.

From January 1, 1909, to August 1, 1909, it was the duty of the board of public
service to fix the compensation, and after August 1, 1909, council was authorized
to fix the compensation.

It appears that the auditor refused to make payment of the claims of the

10—A. G.
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engineer, and that on June 5, 1911, council passed.a resolution authorizing the
auditor to pay said claims when approved by the director of public service, and
the same was thereafter paid.

Your first question is as to the right of the assistant engineer to receive sixty
cents per hour prior to the passage of the resolution of August 15, 1910.

The time in question runs from January 1, 1909, to August 15, 1910. It is
seen above that for a part of this time the board of public service had the right
to fix the compensation and for the other part council had such right.

First as to the time during which council had such right.

Council did not fix the compensation until August 15, 1910, and no com-
pensation was fixed for the period from August 1, 1909, to August 15, 1910.

The work had been performed by the assistant engineer and the city had
received the benefit thereof. There was no legal obligation upon the city to pay
said assistant as council had not fixed the compensation to be paid.

Council did on June 5, 1911, pass a resolution authorizing the auditor to pay
for the services of the assistant engineer. From the facts given it does not ap-
pear that council formally fixed a compensation to be paid the assistant engineer.
Council did authorize, by resolution, the auditor to pay the bills upon the approval
of the director of public service.

Council could not delegate its power to fix compensation to the director of
public service. But the bills apparently were before council, or were at least known
to the members thereof, when the resolution was passed and if council knew the
compensation stated therein, the resolution authorizing payment thereof would in
effect be a fixing of the compensation.

The question arises could council authorize the payment of a moral obliga-
tion of this nature.

In case of Emmert vs. City of Elyria, 74 Ohio St., 185, Summers, J., says at
page 194:

“But, because a municipality is not legally liable to pay for a public
improvement, it does not follow that it is not under a moral obligation to
do so or that a court because it will not enforce payment will enjoin it.
The contract for paving this street is not ultra vires. If invalid it is so
merely because the contract was made before the bonds to provide the
money to pay for it were sold. Now that the work has been done in ac-
cordance with the contract and the bonds have been sold and the money
to pay for it is in the treasury, it is right that it should be paid for and a
court of equity ought not, unless its failure to do so would defeat the
purpose of the law, prevent the municipality from doing what equity
and fair dealing would exact from an individual.”

Equity and fair dealing would require an individual to pay the assistant
engineer for the services performed by him.

Council in passing the resolution of June 5, 1911, recognized the moral ob-
ligation of the city and authorized payment. While the fixing of the compensa-
tion after employment is not regular and should not be encouraged, the purpose
of the law in this case was not defeated as council itself fixed the compensation.

The amount of compensation stated in the bills before council at the time
the resolution of June 5, 1911, was passed would be the amount to which such
assistant engineer would be entitled to receive for services rendered from August
1, 1909, to August 15, 1910.

Council had no right to fix the compensation for the period from January 1,
1909, to August 1, 1910. The compensation for this period was to have been fixed
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by the board of public service. The board employed the assistant engineer and
the presumption would be that it also fixed the compensation to be paid.

The acts of the board of public service as to the contract of April 1, 1906, are
not given. The contract itself is limited to one year. This does not show that
the compensation fixed was limited to one year or to that particular contract. If
the compensation was fixed by the board of public service in April, 1906, that
compensation would continue until changed by the board, or its power to fix
compensation was taken away.

Council could not by resolution passed June 5, 1911, authorize payment of a
compensation for that period greater than that fixed by the board of public service.

1f an assistant engineer was employed under the original contract of April
1, 1906, at twenty cents per hour and continued to work from year to year he would
be presumed to be working for the same compensation unless other provision had
been made. The presumption is that the board of public service fixed the com-
pensation of the assistant engineer and that amount would continue as the com-
pensation to.be paid until changed. ’

Payment had not been made for these services and council could in June, 1911,
if they acted in good faith and did not abuse their power of discretion, pass a
resolution authorizing the auditor to pay for such services at the rate fixed by the
board of public service. This would be a recognition of a moral obligation as in
the case where council had a right to fix the compensation in the first instance.

In answer to your first question:

The assistant engineer would be entitled to receive, under the resolution of
June 5, 1911, the compensation as fixed by the board of public service for services
prior to August 1, 1909, and he would be entitled to the compensation stated in
the bills before council when said resolution was passed, for services performed
from August 1, 1909, to the time when the resolution of August 15, 1910, became
effective.

In answer to your first question:

The city engineer would not he authorized to draw compensation for the city
at one price for an assistant and pay a less amount to the assistant. The city
engineer is not entitled to any part of the compensation to be paid to the assistant.

Your third inquiry involves the right of an engineer to draw pay from the
county and city for services on the same day.

No employe can draw pay from two public corporations for the same services
unless the work is a joint obligation of two corporations and each is to pay a
part thereof. An employe may work a full day for the county and on the same
day, but at different hours, perform services for a city. In such case he would be
entitled to pay from the county for the time spent in its work and from the city
for the time employed in its behalf.

It would be against public policy to permit an engineer who is employed by
the day, or hour, to draw pay from the county and city for the same time. In order
to draw pay from both the work should be separate and distinct and the work.
for the city should be performed at a time when he was not under duty to work
for the county, or vice versa.

1f the engineer, by working overtime, did actually get in the time for which
he chérged, he is entitled to pay therefor. If he did not get in that time then the
bills would be excessive and he would not be entitled to the excessive amount.

This inquiry resolves itself into a question of fact as to whether or not the
engineer actually performed the services for which he received pay.

Respectiully,
TimoTHY S. HOGAN,
Attorney General.
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797.

WORKMEN’S COMPENSATION ACT—HOSPITALS, COUNTRY CLUBS,
ETC, COME WITHIN THE PURVIEW OF THIS ACT.

Corporations not for profit such as hospitals, country clubs, eic., regularly em-
ploying more than five workmen come within the workmen’s compensation act and
are to be considered employers within the meaning of the compulsory compensation
law of 1913. -

CoruMmsts, OHio, February 26, 1914.

Hon. WaALLACE D. YarrLg, Chairnian, Industrial Commission of Ohio, Columbus,
Ohio.

Dear Sir:—1 have your inquiry of December 17, 1913, wherein you request my
opinion as to whether corporations not for profit, such as hospitals, country clubs,
etc., having in their employ more than five employes, are to be considered employers
within the meaning of paragraph 2, section 13 of the compulsory compensation act
of 1913.

Paragraph 2 of section 13 of the act in question reads thus, in defining who
shall constitute employers:

“Every person, firm and private corporation, including any public
service corporation, that has in its service five or more workmen or oper-
atives regularly in the same .business, or in or about the same establish-
ment under any contract of hire, expressed or implied, orally or written.”

Paragraph 2 of section 14, defining employe, workman and operative, uses the
following language: ‘

“Every person, in the service of any firm or private corporation, in-
cluding any public service corporation, employing five or more workmen
or operatives regularly in the same business, or in or about the same es-
tablishment, under any contract of hire, express or implied, orally or
written including aliens, and also including minors who are legally permitted to
work for hire under the laws of the state, but not including any person whose
employment is but casual or not in the usual course of trade, business, pro-
fession or occupation of his employer.”

The second paragraph of section 14 includes within its purview, as employes,
every person, firm and private corporation having in its service five or more work-
men or operatives regularly either in the same business, or in or about the same
establishment. It will be noted that the disjunctive “or” is used in this connection
rather than the conjunctive “and;” hence, it must follow that if five or more work-
men are regularly emploved in the same business, or in or about the same es-
tablishment, the employer comes within the provision of section 13. It may be
very plausibly argued that the word “business’ carries with it the implication of an
enterprise conducted for the purpose of profit, but this does not seem to me to be
an entirely accurate characterization of the word.

Lindley, L. J., in Rose vs. Miller, 27 Ch. D,, 88, says: “The word means almost
anything which is an occupation as distinguished from a pleasure—anything which
is an occupation or duty which requires attention as a business.” If this definition
be accepted, it would seem that the conducting of an enterprise for profit is not
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essential in order to render the conduct of such enterprise a business. In other
words, a business may be something in which no financial gain is made or in-
tended to be made. Even if this word should be given a narrower meaning than
I think should be given it, nevertheless, there would be no escape from the alter-
native expression “in or about the same establishent.” An establishment has been
defined to be the body of persons composing a business organization, household, or
any public or private institution, together with the building or buildings they occupy.
(Funk & Wagnalls New Standard Dictionary.) An institution whether public or
private (Century Dictionary).

Now it would seem to me that a club, as well as a hospital would come within
the foregoing definition of establishment, and being an establishment, if five or
more workmen are employed therein, such institution is within the scope of section
13 of the act in question.

The next question is whether or not paragraph 2 of section 14 must be so read
as to limit the scope of the second paragraph of section 13. The paragraph to
which we are now referring excludes from its operation, in defining employe,
workman and operative, any person whose employment is but casual, or not in the
usual course of trade, business, profession or occupation of his employer.

Now the word “trade” is usnally considered in connection with the barter of
goods for money or for other goods, “business,” we have already discussed, and
the word “profession” does not apply to a hospital or country club. I think, how-
ever, that the word “occupation” is broad enough to cover the carrying on of a
club or hospital, and T am really inclined to the belief that the word “business” also
covers the same situation. This fact, considered with the fact that the remaining
language of the two sections quoted, seems clearly to indicate that employers of five
or more workmen who are regularly employed in or about the same establishment,
should be included within the scope of the workmen’s compensation act, inclines
me to the belief that it was not the legislative intent to exclude from the operation
of this law hospitals and clubs employing five or more workmen.

Directly answering your question, I desire to say that, in my judgment, cor-
porations not for profit regularly employing more than five workmen in connection
with such said hospital or club, are to be considered employers within the meaning of
the compulsory compensation act of 1913,

Very truly yours
TimorHY S. HoGAN,
Attorney General.
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798.

LIABILITY BOARD OF AWARDS—LIABILITY INSURANCE—ON WHOM
LIABILITY INSURANCE SHOULD BE PAID—LABORERS EMPLOYED
IN FOREIGN STATES.

In the collection of premiums from employers in the state insurance fund no
portion should be paid where the employers pay to employes employed or hired in
a foreign state, but that part of the pay roll which constitutes payment made to en-
ployers of Olio employes who are hired in Ohio and sent out of the state in the
course of their employment should be included.

Corumaus, OHi1o, February 25, 1914.

Hon. Warrace D. YapLg, Chairman, Industrial Commission of Ohio, Columbus,
Ohio.

Dear Sir:—Under date of December 17, 1913, you wrote us as follows:

“It has been the practice of our commission and its predecessors, the
state liability board of awards, in the collection of premiums from em-
ployers for the state insurance fund, to include in the pay roll of such
employers such employes as may have been employed in the state of Ohio
and sent out of the state into some foreign state or country to perform
services contemplated by the contract or employment. We have not, how-
ever, included any portion of the pay roll of such employers paid to em-
ployes employed or hired in such foreign state or country.

“It has also heen our practice to pay compensation to employes of Ohio
employers who are employed in Ohio and sent out of the state and injured
in the course of their employment.

“A number of employers have questioned the correctness of our con-
struction of the law in this respect, and as the question arises so frequently
now that compulsory compensation act is about to become effective, I
should appreciate an opinion from your department on the question.”

Accompanying your communication is a letter from an employer in which he
suggests that if an accident occurs out of the state of Ohio the employe could
bring an action if he so desired, and the employer, who had insured in the Ohio
fund, would have no protection.

I have embodied this last suggestion in this communication for the reason that
my opinion will deal with that phase of the case.

Preliminary to a discussion of the questions involved, I should like to call
your attention to the decisidn of the supreme judicial court of Massachusetts in re
Liability Company, 102 N. E., 693, wherein the facts show that the injured person
made a contract with his employer in Massachusetts and took advantage of the
compensation act of that state. In the course of his employment the employe was
injured in New York, where he incidentally worked. The insurance company had
been paid by the employer for insuring his employes in the course of their employ-
ment whether within or without the state. The last italicized language was treated
by the court as being immaterial because the insurance policy did not add anything
to the language of the statute, but merely provided for the performance of the re-
quirements and payment of compensation designated in the act. If the law covered
injuries received outside of the state the insurer contracted therefor, otherwise not.
While conceding for the purpose of the judgment in that case 1t was within the
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power of the legislature to give extra territorial force to the act, the court held
that this had not been done, hence the employe had no claim against the insurer.

The cardinal point developed in this case, it will be seen, was the fact that by
its terms the law applied only to injuries received within the state. There can be
no question that statutes ordinarily fix the rights of parties within the state, and
to give them wider operation, apt and unequivocal language must be used, which
was not true of the Massachusetts act.

The English decisions support the Massachusetts rule to the effect that unless
it is clearly otherwise provided the English workmen’s compensation act has no
effect beyond the territorial limits of the United Kingdom.

Tomalin vs. Pearson, 2 K. B., 61.
Hicks vs. Maxton, 124 L. T. J., 135.

and also a decision announced in 1912, and reported in volume 2, K. B. reports for
that year.

Mr. Bradbury on page 44 of his “Workmen's compensation law” says:

“Naturally, the compensation laws, like other state statutes, have no
extra territorial effect. That is, should the employer and employe both
reside in New Jersey, for example, and the employe should be sent into
the state of Pennsylvania on the employer’s business, and there injured,
(there being no compensation law in Pennsylvania), such employe could not
recover compensation in New Jersey. The same rule has been established
in Great Britian.”

From the foregoing it is apparent that we must examine the Ohio act in order
to ascertain whether it was the legislative intendment that this act should he given
force beyond the state of Ohio. While there are some expressions in the law that
might indicate that no such desire was entertained by the general assembly, the law
in some respects bearing an analogy to the Massachusetts act, nevertheless a careful
inspection of the law will, I think, clearly evince legislative intent to have the act
apply to those employes who are employed within the state of Ohio and as an in-
cident to their employment are sent heyond the borders of this state and are there
injured.

The second paragraph of section 13, defining what employers shall be subject to
the provisions of the act, expressly states that every person, firm and private cor-
poration, including any public service corporation, that has in its service five or
more workmen or operatives regularly in the same business are constituted em-
ployers.

In the second paragraph of section 14, employe. workman and operative are
defined as evcry person in the service of any person, firm or private corporation, in-
cluding any public service corporation, employing five or more workmen or oper-
atives regularly in the same business, etc.

Section 22 provides that, except as otherwise provided, every employer men-
tioned in subdivision 2 of section 13 shall pay into the state insurance fund the
amount of premium fixed by the state board of awards.

Section 23 exempts employers complying with the provisions of the last named
section from liability to respond in damages for injury or death of any employe,
“wherever occurring.” during the period covered by such premiums so paid into
the state insurance fund. or during the time in which the employer is permitted to
pay compensation direct to his injured or the dependents of his killed employe.

Section 24, authorizing any employer of less than five workmen to insure in
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the state fund, expressly states that when he is so insured he shall not be liable
in damages, save as provided in the act, for injuries or death of any such employes,
“wherever occurring,” during the period covered by such premiums.

Section 25, providing for the disbursement of the state insurance fund, re-
quires payment to employes of employers who are insured in said fund, and who
have been injured in the course of their employment “wheresoever such injuries
hove occurred.”

Section 27 authorizes any employe, whose employer has failed to comply with
the provisions of section 22, and who is injured in the course of his employment,
“wheresoever such injury has occurred,” and which was not purposely self-inflicted,
or his dependents in case of death, in lieu of civil action, to file his application with
the said board of awards for compensation.

The language which has been emphasized and italicized in the foregoing, makes
manifest the fact that it was the object and scope of this act to include within
its purview those employes who are hired in this state and who are injured in the
course of their employment outside of Ohio.

With these considerations in mind, and taking the view that I do of the law,
the next question will be what force and effect will be given by the courts of other
states to this act, in case the employe brings an action against his employer who has
contributed to the state insurance fund of this state.

That the act in question is a constitutional and valid enactment is unguestionable
in view of the decision of the supreme court in this state in the case of State ex rel.
vs. Creamer, 85 O. S, 349. Therefore, it must be assumed that it is in accord with
the constitution and the recent amendment thereto, as well as with sound public
policy, for the state to provide that an employe may be deprived of his right in
action in tort by an enactment as the one herein under discussion. The same theory
has been maintained in other states where the constitutionality of similar acts has
been under discussion. Under the law of this state, as it now stands, whenever an
employer hires a workman or operative, the Ohio law must be read into that con-
tract, the employer saying in substance to the employe: “I shall employ you to
perform these services for me at the compensation we have agreed upon, and when
you accept such employvment, you do so subject to being deprived of certain rights
of action against me in case you are injured in the course of your employment,
provided I contribute to the state insurance fund the premium required of me by
the state board of awards.

The employe, in turn, says in effect to the employer by entering the service: “I
accept such employment according to these conditions and I waive any right of
action I have against you insofar as the Ohio law deprives me of such rights of
action, and I agree to accept compensation out of the state insurance fund, when-
ever such law requires me so to do.”

It is thus apparent that the relationship of employer and employe in this par-
ticular is contractual. I wish to emphasize thjs for the reason that it obviates a
discussion of the doctrine of comity, or what may be called international courtesy,
with reference to the application and enforcement of wrongful death and personal
injury statutes, as such doctrine is enunciated in those decisions arising where an
employe has been injured in one state and brings an action in another. I have
reference to such cases arising under conflict of such statutes which often exists
when the statute of the place of injury is invoked in the courts where thée action
is instituted.

It is a fundamental principle that, as a general rule, the Jex loci governs in
actions of contracts, subject to the doctrine that neither by comity nor by the will
of the contracting parties, can the ‘public policy of a country be set at naught. In
other words, the law of the country where the contract is made will obtain unless
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the contract is made in one country to be wholly performed in another, or unless
the intention of the contracting parties is clearly otherwise, .except where such
contract is contrary to the public policy of the state wherein it is sought to be en-
forced. An analogous principle is that announced with reference to insurance to
the effect that the law defining the insurer’s engagements is that of the place where
the company issuing the policy has its seat and where the loss is to be paid. The
insurer is liable on the policy when it is good by the law of the state where the
insurance has its seat, even though it be bad by the law of the state wherein the
insured is situated. (Wharton on the conflict of laws, 3rd edition, section 465.)

It has even been held that a court will not deny the effect of a stipulation to
subject to contract to a law of a designated state, so far as it confers rights, or
imposes obligations, that are not opposed to the distinctive policy of the foreign. ib.
p. 1022

Mr. Wharton on pages 1062 and 1063 of the foregoing work states that the
courts have adopted the rule that the nature, application and interpretation of a
contract made in one state or country for the transportation of persons or property
from a point in that state or country to a point in another was covered by the laws
of the state or country in which the contract is made, and the transportation com-
mences. He also says on page 1077 that it is established by the weight of authority
that the validity of a stipulation limiting the amount of the carrier's liability is to
he determined by the law of the place where the contract is made and the trans-
portation cominences, without reference to the law of destination or that of the
place where the loss or injury occurs. This rule is also applicable to the contract
of a telegraph company made in onec state for the transmission of a telegram to a
point in another state. Such contracts are governed by the law of the state in
which the contract is made rather than by the law of the state in which it is
received. ib. 1082,

In discussing the governing law of torts, Mr. Wharton very succinctly and
admirably express the true rule in the following language:

“So, undoubtedly, any deiense based upon the express terms of the
contract is governed by the lex loci contractus even though the action be
ex delicto.”

With these principles in mind it would seem to be clear that when the contract
of employment is made in this state and in the course of his employment the em-
ploye is sent beyond the borders of Ohio, and while without the state, attending to
his employer’s business, the employe is injured, he is entitled to receive compensation
out of the state insurance fund, and in case he sues his employer, he will be bound
by the terms of his employment, and will be deprived of his defenses if he would
have been deprived of them had the injury occurred in this state. That is to say,
wheresoever he may be injured he must be governed by the Ohio law. I think it
may safely be assumed that the other states and territories of the United States
will, by virtue of the principles of comity, uphold the Ohio law, unless, of course,
it be in direct conflict with the public policy of the state where the action is brought.
The rules laid down in Massachusetts and in England do not deny this doctrine,
but merely hold that the laws there under consideration did not apply to injuries
that occurred without the borders of the country enacting the law relied upon.
Taking the view that I do of the Ohio law, viz.: that it does cover injuries re-
ceived without the state, this, of course, renders those decisions inapplicable to the
matter under discussion.

An interesting decision upon this question arose in New York. One Anton V.
Schweitzer sought to recover damages from his employer, Hamburg American Line,
for personal injuries alleged to have been sustained by reason of a defective
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windlass furnished by the master for his use. Defendant denied the averments of
the petition, alleged contributory negligence and set up, in substance, that in the
month of August, 1906, plaintiff was employed by defendant as a member of the
crew on defendant’s steamship, Pretoria, which sailed, under the German flag, from
Hamburg, Germany, to New York, and was a German ship; that both plaintiff and
defendant were German subjects at the time of the making of the contract of em-
ployment, which provided for a voyage to New York and return, and was entered
into according to the laws of Germany. During such voyage plaintiff sustained the
injuries he complained of. It was also alleged that at the time the contract was
made and while plaintiff was on the vessel and when he sustained the injury,

“it was and now is the law of the empire of Germany that persons who
are employed on board of a German seagoing vessel sailing under the
German flag, as members of the crew, or in any capacity whatever, and
who, while on’ board such vessel in pursuance of such employment, or in
consequence thereof, sustain personal injuries by reason of any cause what-
soever, shall have no right to claim, receive, sue for or recover any com-
pensation from the owner of such vessel, or from any person connected
with or responsible for the management or operation of such vessel, for the
injuries so sustained, or for the damage arising therefrom, unless it shall
have been determined by the judgment of a court of competent criminal
jurisdiction that the injuries were wilfully or intentionally caused by the
person against whom such claim is made or suit brought; that plaintiff’s
injuries were not wilfully or intentionally caused by the defendant or by
any person for whose acts or omissions the defendant is responsible, and it
has not been determined by any court or authority that the injuries were
caused wilfully or intentionally * * *; that it is and was the law of the
empire of Germany that a person who is emploved on board a German
'seagoing vessel * * * and who sustains personal injuries through the care-
lessness * * * or any neglect of duty owed by the owner * * * or person re-
sponsibie for the management or operation of the vessel, shall have the right
to claim * * * compensation * * * exclusively from the society organized
and existing under and in pursuance of the sea accident insurance law of
the empire of Germany.”

To this answer the defendant, under the New York practice, moved for an
order directing plaintiff to serve a reply. The lower court denied this and defendant
appealed to the appellate division of the supreme court. The court there decided
that if the facts stated are only capable of denial a reply was unnecessary as they
were deemed to be controverted, but when new matter set forth in a plea in bar
is such as will constitute a complete defense it will simplify matters if a reply is
required. Hence the question in this case was whether the facts, stated in the answer
might, if true, constitute a defense.

What a foreign law is, is a question of fact and therefore the answer contained
a statement of issuable facts. The court says, with reference to the legal question
here involved:

“The relation between the parties was contractual, and the answer al-
leges that the performance of the contract was to commence at Hamburg,
but that said contract was not to be completed until the return of the vessel
to that port. There is authority for holding, under such circumstances, that
the lex loci contractus will control.”

The holding of the court was that plaintiff be required to reply to part of the
answer.
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Schweitzer vs. Hamburg, etc., 149 App. Div. 900.

The case was subsequently tried and a verdict rendered for plaintiff. A motion
to set aside verdict and for new trial was filed and sustained.

Schweitzer vs. Hamburg Co., 138 N. Y. Supp., 944.

In this decision Judge Kapper took the view that the foregoing decision seemed
to hold in effect that the German law, if proved, constituted a complete defense,
and it had been established more completely than the statement of it in answer
quoted in the decision by the appellate division. It must be noted. however, that
under the German law the insurance fund is created by mutual contributions of
employer and employe and that it is only under the terms of the law that the
employe is taken into the service. “If it is ever,” says the court, “to be held in a
master and servant negligence action that the lex loci contractus which is foreign
to the forum is to prevail, notwithstanding the action is ex delicio, and is brought
in the forum where the cause of action arose, this seems to me to be that case.”

It was also held that the German law was not contrary to the public policy and
laws of New York, and, therefore, it was a bar to the maintenance of the action.

In Pensahene vs. Anddore Co. 138 N. Y., Supp. 947, the court had before it
a demurrer to a complaint based upon the elective compensation of New Jersey.
Decedent was a resident of New York and was employed by defendant in New
Jersey. While in such employ he was injured and as a result of such injuries,
died. The New Jersey act is set out in the complaint, which averred that the sum
of $2,400 was due by reason of the implied contract entered into in New Jersey
at the time of decedent’s employment in New Jersey. The court held that: (a)
the lex loci contractus controlled the rights of the parties and the action being
transitory it existed in every place where the proper parties for its enforcement
could be found; (b) the law of New Jersey was not contrary to the public policy
of New York. From this it, of course, followed that the demurrer was overruled.

Albanese vs. Stewart, 138 N. Y., Supp. 942, decided at about the same time,
held that the New Jersey act governed an injury received in New Jersey. This
decision is quoted in Pendar vs. Machine Co. 87, Atl. 1, 3 (R. 1.).

The case of Pensahone vs. Auditore Co., supra, was carried to the appellate
division where the decision of the lower court was reversed and leave granted
plaintiff to file an amended complaint. The decision of four of the five justices
before whom the case was heard was hased upon the theory that the New Jersey
law only applied where the contract of hiring was made in Ncw Jersey, and the
complaint failed to show. this. These justices refused to concur with justice Wood-
ward who wrote a separate opinion, as they held that his statement was obiter
insofar as it went further than a mere discussion of the complaint.

The opinion of Justice Woodward is to the effect that the inference was that
the contract was made in New York, and therefore, the New Jersey law could not
be read into it; and that the New Jersey act was contrary to the public policy
of New York.

Categorically answering your question, 1 desire to say that, in my judgment,
your practice has unquestionably been correct in not including any portion of the
payroll of employers paid to employes employed or hired in a foreign state or
country, and in including that part of the payroll which constitutes payments made
to employes of Ohio employers who are hired in Ohio, and sent out of the state
in the course of their employment. You have been correct in paying the latter class
of employes compensation when they are injured in the course of their employment,
even though such injury occurs beyond the boundaries of the state of Ohio.
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I am also of the opinion that when the injury occurs without the state the em-
ployer, who contributes to the state insurance fund of Ohio, may rely upon the
Ohio act to the same extent as he could if the action were brought in Ohio and
the employe there injured, provided, of course, that the contract of employment
was made in this state.

Very truly yours,
TimoraY S. HoGAN,
Attorney General.

803.

LIABILITY INSURANCE—INTERSTATE AND INTRASTATE COMMERCE
—EMPLOYERS ENGAGED IN TRANSPORTING CARGOES ON THE
GREAT LAKES ARE WITHIN THE PURVIEW OF THE OHIO WORK-
MEN’S COMPENSATION ACT.

Ohio employers hiring five or more employes regularly in the. business of trans-
porting intrastate or interstate commerce by water arc within the purview of the
Ohio workmen’s compensation act and are liable to contribute to the insurance
funds, and such employer will have in the admiralty courts the same defense as any
other Ohio employer contributing to the state insurance fund who is sued in the

state court.
CoLuMmBus, OHIo, March 3, 1914,

HoN. WaLLace D. YaprLg, Chairman, Industrial Commission of Ohio, Columbnus,

Ohio. ’

Dear Sir:—Under date of November 28, 1913, you enclose a copy of a letter
from Messrs. Goulder, Day, White & Garry, and state that this letter and your
answer suggests a legal question upon which your commission desires my opinion.

The facts, as gleaned from these letters, are that a great number of vessel
companies operating upon the Great Lakes and tributary waters are Ohio corpora-
tions, whose employes consist, to a large extent, of men employed on their boats
which are engaged in-interstate commerce and are divided into several classes,
among which may be mentioned the bulk freighter class, which takes cargoes of
coal, ore, grain, lumber, etc, for transportation between ports upon the Great
Lakes, and which vessels are operated a large part of the time in waters outside
of the jurisdiction of the state of Ohio and sometimes in Canadian waters; pas-
senger lines plying between different states; package freighters, acting as common
carriers between points in different states.,

The question arising upon this state of facts is whether those companies come
within the purview of the workmen’s compensation act of this state, and whether
the corporations contributing to such fund will be protected in case of accidents
happening to members of the crews while the boats are in waters outside of the
jurisdiction of the state of Ohio.

In a recent opinion to your commission I have fully discussed the question
of the enforcement of the workmen’s compensation act of this state, by the courts
of other states, when accidents occur in such other states to an employe who has
been hired by an Ohio employer in this state, and whose work requires him at
times to go beyond the borders of Ohio. The conclusion at which I there arrived
was that the workmen’s compensation act of this state was intended to cover such
injuries as occurred outside of Ohio, when the contract of employment took place
in this state and the employe was injured in the due course of his employer’s
business. In view of the full expression of my position upon this matter, I shall
not here further discuss that phase of the question.
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The preliminary question having been disposed of in the opinion to which I
have just referred, the next question for discussion is whether the workmen's
compensation act of this state applies to the class of carriers referred to in the
foregoing statement of facts.

Employers, as defined in section 13 of the act in question, (103 O. L., 77),
comprise every person, firm and private corporation, including any public service
corporation, that has in its service five or more workmen or operatives regularly
in the same business, or in or about the same establishment, under any contract
of hire, express or implied, oral or written. As defined in section 14, the terms
“‘employe,” “workman” and “operative,” as used in the act, are to be construed
to mean every person in the service of any person, firm or private corporation, in-
cluding any public service corporation, employing five or more workmen or oper-
atives regularly in the same business, or in or about the same establishment, under
any contract of hire, not, however, including any person whose employment is
but casual or not in the usual course of trade, business, profession or occupation
of the employer. These sections both literally and in spirit clearly indicate that
such employers as those hereinbefore spoken of, are within the purview of the
workmen’s compensation act of this state, unless there is some federal inhibition
which precludes the possibility of such construction.

Section 2 of article III of the constitution of the United States provided that:

“The judicial power shall extend * * * to all cases of admiralty and
maritime jurisdiction”

while the federal judicial code provides that the district courts shall have juris-
diction

“of all civil cases of admiralty and maritime jurisdiction saving to suitors
in all cases the right of a common law remedy where the common law is
competent to give it.”

The following provision of the judiciary act has also been carried into the
said code:

“The jurisdiction vested in the courts of the United States in cases
and proceedings hereinafter mentioned, shall be exclusive of the courts of
the several states * * *; of all civil cases of admiralty and maritime juris-
diction; saving to suitors, in all cases, the right of a common law remedy,

where the common law is competent to give it.”

It has also been contended that the Ohio act would be an interference with
interstate commerce if construed to apply to interstate carriers by water, and con-
sequently would be invalid in violation of that provision of the federal constitution
vesting in congress the power

“To regulate commerce with foreign nations and among the several states
and with Indian tribes.”

It is fundamental that the state has, through its power of police regulation, the
right indirectly to affect interstate commerce in certain particulars, in the absence
of legislation by congress upon the same subject. The regulation of the relation-
ship of master and servant is one of the instances wherein the state may legislate
until such time as congress has enacted a law regarding the same subject-matter.
Congress has not yet legislated upon the liability of an interstate water carrier



302 ANNUAL REPORT

to his employe while both are engaging in interstate commerce, and consequently
it is not a valid objection to state legislation of this character to assert that it in-
directly affects interstate commerce. This matter has been decided in a discussion
of the Washington act to be found in Stoll vs. Pacific Coast S. S. Co., 205 Federal,
169.

Recurring to the question arising by virtue of the jurisdiction of admiralty and
maritime cases being vested exclusively in the federal courts, we think it may be
safely assumed that the common law remedy is saved to suitors where the common
law is competent to afford such remedy. The right to proceed at common law is the
continuance in plaintiff of the right to proceed in personam, and therfore, when an
action is brought directly against the ship owner for damages the action may be
brought either in admiralty or at common law, the jurisdiction being concurrent. Of
course, if the suit is brought in the state court, the state statute would unquestion-
ably obtain, but it is contended that if the action was brought in admiralty, the en-
forcement of the act in that court would result in the curtailment of admiralty
jurisdiction by abolishing a cause of action of which admiralty court had juris-
diction. This situation would arise when the employer had contributed to the state
insurance fund and the employe was not injured by the wilful act of his employer
or failure of the latter to comply with statutes enacted for the benefit of the em-
ploye. :

Preliminary to a discussion of this question, it is necessary that we ascertain
the position of the federal courts upon the question of the effect given state
statutes in admiralty courts, as well as what state statute is applicable and where a
conflict may arise between the statutes of different states.

In the case of Steamship Co. vs. Gilmore, 207 U. S, 398, the facts arose out
of a collision of two vessels belonging to a Delaware corporation. The accident
occurred on high seas. The Delaware statutes authorized the personal represent-
atives of a decedent to maintain an action and recover damages for wrongful
death of such decedent. The court held that the Delaware statute applied, although
the proceedings were brought in admiralty. Had it not been for such statute no
action could have been maintained because, according to maritime law, the cause
of action abates with the death of the decedent. In other words, there is no
survivorship. This case is also authority for the holding that a statute of the
character of that of Delaware is not repugnant to the commerce or admiralty
clauses of the federal constitution where congress has not legisiated on the subject.
The substance of the holding in the foregoing case is that where the law of a
state to which a vessel belongs gives a right of action for wrongful death, the right
of action given by the law of the domicile or flag will be enforced in an admiralty
court of the United States. See also Deslione vs. Campagnic Generale Transat
lantique, 210 U. S., 95.

In Monongahela, etc., vs. Shinnerer, 196 federal, 375, it was held that a state
statute might be enforced in admiralty by proceedings in personam. In So. Pacific
Co. vs. Da Costa, 190 federal, 689, an alien was killed by the bursting of a steam
valve, while employed as coal passer on a steamship. The defendant was a cor-
poration resident of Kentucky. It was held that the law of that state governed
although the accident happened on high seas. “A statute of a state may be applied
to a suit in admiralty to recover for a death on the high seas arising purely from
tort, when the vessel belonged to the state in question.” Fisher vs. Transportation
Co., 162 federal 974.

A leading case is that of McDonald vs. Malloy, 77 N. Y., 546, wherein an action
was brought to recover damages for wrongful death arising out of the destruction,
by fire, of a steamer at high seas. The owners of the boat were residents of New
York and the vessel was there registered. It was held that: (a) A state to which
a vessel belongs may be regarded as the sovereignty whose laws will follow her
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until she comes within the jurisdiction of some other government; (b) Civil rights
of action for matters occurring at sea on board a vessel belonging to onc of the
states must depend upon the laws of that state unless they arose out of some matter
over which jurisdiction had been vested in and recognized by the United States
government. .

In Cavanaugh vs. Navigation Co., 13 N. Y. Supp., 540, a passenger was killed
in a collision on high seas. The defendant was a British corporation owning and
navigating the colliding vessels. The English wrongful death statutes were hold to
govern, and the limitation there fixed, obtained.

A leading and interesting case is that of Thompson Towing & Wrecking Co.
vs. McGregor et al. 207 Fed.,, 209. There a proceeding in admiralty was brought
by the Towing Co. for limitation of liability respecting a boiler explosion which re-
sulted in the death of the decedent of one party to the action, and the injury of
another party interested in the case. The appeliee brought civil suit in the county
courts of Michigan and appeliant then proceeded in the federal court for limitation
of liability. Among the objections urged against one of the claimants, was that the
accident occurred in Canadian waters, and hence the right of action of the decedent was
governed by the law of that country under which suit was barred. The court held
that the accident had happended in Canadian waters and the right of action as
established by the Michigan statute was in force. This was held to be true be-
cause the hoat which was blown up was registered and owned in Michigan and
was there domiciled. Hence it was to be treated as part of Michigan territory.
Until congress has acted, the state might, as respects its interests, enact proper
statutes concerning matter within the federal power. This decision also maintains
the doctrine that such construction does not require the giving of extra territorial
effect to statutes, because the vessel under such circumstances is constructively a
part of the territory of the nation to which the owner belongs. In Murray vs.
Pacific Coast S. S. Co., 207 Fed., 683, the very question here involved was before
the district court of the western district of Washington, southern division, but was
not decided. An action had been brought against the Steamship Co. for damages
for an injury received by plaintiff while in the employ of defendant. In his com-
plaint the plaintiff alleged that the defendant had not contributed to the Washing-
ton workmen’s compensation act. Defendant answered alleging that the act was
unconstitutional. A demurrer to this answer was sustained. The court held that
the suit was one to enforce a common law remedy and was not a proceeding against
any res, and was therefore not within the exclusive jurisdiction of admiralty. As
the plaintiff charged that the defendant was in default under the workmen's com-
pensation act, such act was inappliicable, and therefore defendant’s contention that
the law was unconstitutional would not be determined, since it was no bar to
plaintiff’s right to enforce his common law suit in either event.

The foregoing cases undoubtedly established the proposition that if a vessel is
owned in Ohio, she constructively constitutes a part of the territory of that state,
and in the absence of congressional legislation, the Ohio law, at least insofar as
it pertains to the actions for wrongful death, is applicable, even though the accident
occasioning death should have happened on the high seas or within the territorial
jurisdiction of another country. [t is urged, however, that the Ohio workmen s
compensation act abolishes a cause of action of which the admiralty court has
jurisdiction, in case the employer contributes to the state insurance fund, and in so
doing it divests the admiralty court of certain jurisdiction, thereby rendering the
act inapplicable or invalid insofar as cases in admiralty are concerned.

Section 23 of the act in question (103 O. L., 81) provides that employers who
comply with the provisions of the act shall not be liable in damages at common law
or by statute for injury or death to any employe during the period by the premium
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paid into the state insurance fund. I cannot bring myself to the belief that the
foregoing provision of the Ohio law, in any way, limits or is intended to limit the
jurisdiction of admiralty courts. The state law grants to the employe a certain
right to participate in the state insurance fund, and requires the employer to pay
the premium upon which the employe’s right is based. The employer, in turn, is
granted the privilege of exemption from liability at common law or by suit. These
rights do not affect the jurisdiction of the admiralty courts, but, on the contrary,
may be enforced in the proper federal tribunal. The jurisdiction of the tribunal
exists and may be invoked to give effect to the statutory rights. The case is tried
in the admiralty court just as it would be in the state courts. The federal court
has complete and full jurisdiction to administer the law of the state between per-
sons who come within its jurisdiction. 1f an action that would have been barred
under maritime law, continues to exist and will be enforced in admiralty courts
because the state statute provides for the suvival of such causes of action, then
it would seem that state statutes applicable to injuries occurring to a servant by
reason of the negligence of his master, on high seas and navigable waters, should
and will be enforced in admiralty proceedings. In other words, the statute must
be applied in admiralty just as if the suit had been brought in the state courts;
and any elements of the cause of action or of the defense, which are open to the
parties under the state statutes, may be relied upon in admiralty. The following
cases throw some light upon this question:

Ex parte McNiel, 13 Wallace, 236.

Bigelow vs. Nickerson, 70 Fed. 113, 30 L. R. A., 336, 340.
Quintette vs. Bisso, 136 Fed. 825, 5 L. R. A, N. S,, 303, 314.
City of Norwalk, 55 Fed., 98.

For the foregoing reasons it is my opinion that Ohio employers, hiring five or
more employes regularly, in the business of transporting intrastate or interstate
commerce by water, are within the purview of the Ohio workmen’s compensation
act, and are required to contribute to the state insurance fund. When they have
contributed, and an employe is injured, the employer will have, in the admiralty
courts, the same defense as would have any other Ohio employer contributing to
the state insurance fund, who has been sued in the state court.

It has been suggested that if the accident should happen in the territory of
jurisdiction of some other state or country, the courts of such othér state or country
would not enforce the provisions of the Ohio law. In my judgment, by virtue of
the doctrine of comity, the Ohio law will be held by the courts of other states
to govern actions brought under the circumstances suggested.

I have fully developed my views concerning this phase of the question in the
other opinion, to which I referred at the outset of this communication, and T do
not think it is necessary for me here to reiterate the views there expressed. Several
of the decisions there cited, and especially that of Schweitzer vs. Hamburg, etc., Co.,
138 N. Y. Supp., 944, is very pertinent to the matter in hand.

Yours very truly,
TimorrY S. HoGAN, °
Attorney General,
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799.

CAPITAL STOCK—INCREASE OF CAPITAL STOCK-—PREFERRED
STOCK—ARTICLES OF INCORPORATION.

A full subscription of the common stock alrcady issued is not a condition prece-
dent to the increase of capital stock of a corporation by issuance and disposition
of preferred stock as provided in section 8699, General Code.

Coruamsrs, Ouro, March 10, 1914,

Hox. CHarLes H. GrAVES, Secretary of State, Columbus, Ohio.

Dear Sir:—\Vith your assent and at the request of Messrs. Johnson & Jones,
attorneys at law of Ironton, Ohio, 1 have reconsidered my opinion to you under date
of April 18, 1911. In that opinion I held that sections 8698 and 8699, General Code,
must be read in connection with each other, and that the condition precedent to the
exercise of the general power provided for by the first of these sections must be
understood as applicable to the second of them; so that a corporation may not
increase its capital stock by issuing and disposing of preferred stock unless the
capital stock as already authorized is fully subscribed and an installment of 10%
paid on each share thereof.

’ The opinion as originally expressed states propositions to which 1 still adhere
but the conclusion which I reached therein is no longer satisfactory to me because
of other circumstances to which my attention has been called. Therefore, T have
carefully reconsidered the entire question, and upon such reconsideration h'\\e come
to a conclusion opposite to that already stated.

My present opinion is, then, that the full subscription of the capital stock al-
ready authorized is not a condition precedent to the increase of capital stock of a
corporation by issuance and disposition of preferred stock as provided in section
8699, General Code.

In the first place, T no longer hold the view that the joint rendition of the two
sections leads to the conclusion expressed in the former opinion. That is to say,
while T am still satisfied that the two statutes must he read together, relating as
they do to the same subject-matter, i. c., increase of capital stock, yet the effect of
thus reading them together is not that described in the first opinion.

When the two statutes are placed side by side as they happen to be in the present
General Code, and considered with respect to their joint effect one upon the other,
it appears that while both relate to the increase of capital stock, and while by a
liberal interpretation hoth might be said to relate to such an increase in the same
sense, i. €., as an increase in the amount of the authorized capital stock, yet scction
8698 is general in its terms, applying to all increases in authorized capital stock,
while section 8699 is particular in its terms and relates only to a certain kind of
increase in capital stock, i. e., increase by issuance of preferred stock only. This
being the casc occasion is afforded for the application of the somewhat familiar
rule that in the absence of a clear expression of a contrary intent, a statute
covering an exceptional or special case is to be regarded as an exception to the rule
of another statute prescribing the proceedings to he followed generally. This is
especially true where both statutes are complete in themselves.

Now section 8699 is complete in itself despite its reference to the filing of the
certificate as provided for in the preceding section. This reference to the preceding
section clearly relates to the certificate only and cannot be construed as an adoption
of all the conditions precedent referred to in section 8698 so as to make them
apply as well to the action to which section 8699 applies. For if section 8699 is,
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by reason of the refcrence therein, to section 8698 to be regarded as qualified by
what is found in section 8698, then it seems to me it must necessarily follow
that all the conditions of section 8698 must be attached to the performance of the
act described in section 8699. That is to say, if any of the conditions precedent,
referred to in section 8698 are to govern in cases provided for in section 8599, then
all of them must govern including the meeting of stockholders, which is as much
of a condition precedent to the general increase of capital stock authorized by
section 8698 as is a subscription of the stock already authorized. Clearly, it can-
not be held that such a meeting is necessary in order to do what is contemplated
by section 8699. Therefore, is must be held, I think, that section 8699 is complete
in itself when read in connection with section 8698, and that the only conditions of
the lawful increase of capital stock by issuance and disposition of preferred stock
are those found in that section.

This course of reasoning really eliminates certain collateral considerations which,
however, point in the same direction. Thus it is pointed out that original section
8698 could have referred only to common stock when it spoke of “capital stock,”
because prior to the enactment of what is now section 8667, General Code, in its
present form (as scction 3235a R. S.) the original authorized capital stock of a
corporation could consist of common stock only ; so that the only way in which the
first part of section 8698 could have been used at that time was for the purpose
of increasing the common stock; and the meaning of the whole section would be
governed- by the necessary application of its first provision. Ifrom this it would.
follow that section 8699 when it was Revised Statutes section 3263, and prior to the
enactment of section 3235a, R. S,, did not provide for an increase of capital stock
such as was contemplated by what was then section 3262, R. S., which is now sec-
tion 8698, General Code, but for a special kind of increase of capital stock entirely
separate and apart therefrom.

In fact the only complication encountered when all the related statutes are
examined is that now, by reason of section 8667, General Code, the original author-
ized capital stock of a corporation may consist of both common and preferred stock.
However, the consideration which 1 have given to the leglislative history of the
two sections confirms the view that section 8699 is a provision for a special case,
whereas section 8698 is a provision general in its nature, so that the rule of in-
terpretation above referred to applies.

I have given full consideration to the objection that the conclusion at which
I have now arrived will make it possible for a corporation to increase its common
stock without the necessity of a full subscription of its existing common stock and
in an indirect way. That is, if the corporation may increase its capital stock by is-

_suing and disposing of preferred stock without having its existing common stock
fully subscribed for, it may, when authority to have preferred stock is obtained, by
amendment, change such preferred stock again into common stock; the result of
which action would be, of course, that the common stock would stand as increased
without the original common stock having been subscribed for in full as required
by section 8698, General Code.

Even if this objection were well taken | should not deem it material as refleci-
ing upon the meaning of the statutes as I find them. T do not, however, think that
the objection is well taken, being of the opinion, although I do not desire to ex-
press a final view upon the matter, that authority to issue and dispose of preferred
stock cannot be converted into authority to have common stock by amendment. The
only thing which may be accomplished by amendment other than those specifically
referred to in section 8719, General Code, is to “add to them (the articles of in-
corporation) anything omitted from it which lawfully might have been provided
for originally in such articles.”
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It will not be contended. of course, that it would be proper originally to provide
in the articles anything with respect to that kind of preferred stock, if I may so
put it, authority to have which might subsequently be acquired by complying with
section 8699, General Code. That is to say, section 8699, General Code, authorizes
an issue of preferred stock not provided for in the original articles of incorpora-
tion. Therefore anything with respect to a change in the matter of the stock issued
under authority of section 8699 is manifestly not a thing which might have been
provided for in the original articles of incorporation. Therefore, when special
authority to have increased preferred stock is acquired under section 8699, General
Code, that authority can never be converted into authority to have common stock.
In fact I am of the opinion that no subsequent action of any kind can be predicated
upon the special authority, the excrcise of which is provided for in section 8699,
General Code.

Other questions have been considered and the legislative history of the related
statutes has been carefully examined; but I do not deem it necessary to burden
this opinion with a lengthy statement of all the considerations which I have weighed
in reaching my conclusion. :

I am of the opinion, principally for the reasons stated, that the subscription for
all the shares of stock authorized at the time such action is taken is not a con-
dition precedent to the exercise of the right to increase the capital stock by the
issuance and disposition of preferred stock specially provided for in section 8699,
General Code.

I hand you herewith the certificate of increase of capital stock of the Marting
Iron & Steel Company. The conclusions already expressed warrant me in advising
you to receive and file this certificate upon the payment of the proper fee therefor.

Yours very truly,
TimorHY S. HOGAN,
Attorney General.

800.
MAYOR—VILLAGE COUNCIL—MAYOR MAY VOTE IN CASE OF A TIE.

Section 4255, General Code, makes the mayor of a village a member of council to
the extent that he has the right to vote in case of a tie, consequently, when the coun-
cil consists of an even number of members, and these are evenly divided, the mayor
may cast a deciding vote,; an ordinance so voted on is legally passed.

CoLumeus, OHIo, February 14, 1914,

Hox. NeLsoxN J. Brewer, Village Solicitor, Euclid, Ohio.
Dear Sir:—I have your letter of February 11, 1914, as follows:

FACTS:

“E. is a village. The council thereof consists of six members, all elected
at large. An ordinance is ‘fully and distinctly read on three diffcrent days,
as provided by law. On motion to adopt, the vote stood three for and three
against. The mayor thereupon voted for the adoption of the ordinance and
declared the same carried.

QUESTION::

“Ts the ordinance legally passed?”
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Section 4255 of the General Code, provides:

“The mayor shall be elected for a term of two years, commencing on
the first day of January, next after "his election, and shall serve until his
successor is elected and qualified. He shall be an elector of the corpora-
tion. He shall be the chief conservator of the peace within the corpora-

- tion, and shall have the powers hereinafter conferred, perform the duties
hereinafter imposed, and such other powers and duties as are provided by
law. He shall be the president of the council, and shall preside at all regular
and special meetings thereof, but shall have no vote except in case of. a tfe.”

Section 4224 of the General Code, provides in part as follows:

“No ordinance shall be passed by council without the concurrence of a
majority of all members elected thereto.”

In.volume 28 of Cyc., at page 337, I find the following:

“It has been held that where the mayor is only entitled to vote in case
of a tie, and a majority of all the ‘members elect’ of the council is re-
quired to pass a measure, the mayor cannot votfe, when the members are
equally divided, so as to give such majority, and is not to he counted in
determining whether the measure has been passed.”

In support of this proposition, the case of State vs. Gray, 23 Neb.,, 265, is cited
and in the 1913 supplement of Cyc., the case of Merriam vs. Railroad is cited on
the same proposition.

In both of these cases the presiding officer of council is held not to be a member
of council within the provision laid down by the statute, that

“No ordinance shall be passed by council without the concurrence of a
majority of all the members elected thereto.”

It is said in Dillon on municipal corporation, vol. 2, page 836 (note to section
513):

“The language of the decisions which declares that a mayor who is only
a presiding officer with a casting vote in case of a tie is not a member of
the council, must not be taken in its absolute and literal sense. He is a
member for the purpose of presiding with a vote in the contingency specified.
It is anomalous that he should take any part in the proceedings of the coun-
cil and not be regarded as a member. Carrollton vs. Clark, 21 IlIl. App.
74. When the statute confers upon the mayor the right to preside and to
give a casting vote in case of a tie, he is so far a member of the council
that the aldermen or councilmen cannot deprive him of these rights. State
vs. Yates, 19 Mont.,, 239; McCourt vs. Beam, 42 Oreg. 41.”

To my mind, the doctrine laid down by Judge Dillon in his work on municipal
corporations, above quoted, is the correct one and I am of the opinion that section
4255 of the General Code, in giving the mayor the right to vote in the case of a
tie, makes him a member of council to that extent and for that purpose and that
therefore, when the council is composed of an even number of members and these
are evenly divided, the mayor may cast the deciding vote.

I am, therefore, of the opinion that the ordinance you refer to was legally
passed. Yours very truly,

TimorHY S. HoGaN,
Attorney General.
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801.

ENGINEER — REFEREE — PUBLIC WATER SUPPLY —CONTINGENT
FUND.

When the state board of health employs an engineer as a rcferce on public water
supply matter, such engineer may be paid for his services from the contingent fund
of said department.

CoLumBus, OHI0, March 6, 1914,

Dr. E. F. McCameeeLL, Secretary, State Board of Health, Columbus, Ohio.

Dear Sir:—I have your two letters of late date, and in reply to your inquiry
as to what funds may be used to pay referee engineer in the Greenville matter,
desire to say section 1257, General Code, reads:

“If an order of the. state board of health, when approved by the
governor and attorney general, and made in pursuance of the provisions
of this chapter relating to public water supply, is not acceptable to any
city, village, corporation or owner shall have the right to appeal, as follows:
The necessity and reasonableness of such order may be submitted to two
reputable and experienced sanitary engineers, one to be chosen by such
city, village, corporation or owner, and the other by the board, who shall
not be a regular employe. Such examiners shall act as referees. If the
engineers so chosen are unable to agree, they shall choose a third engineer
of like standing, and the vote of the majority shall be final.”

Section 1258, General Code, reads:

“Such referee engineers may affirm, modify, or reject the order of the
state board of health submitted to them, and their decision, as reported
in writing to the governor and attorney general, which shall be rendered
within a reasonable time, shall be accepted by the state board of health,
and shall be enforced by the board in the manner provided for in this
chapter. The fees and expenses of the referee engineers shall be equally
divided between the city, village, corporation or owner requesting such
reference and the state hoard of health.”

These two sections when construed together provide for a reference of the
reasonableness of any order of your board to arbitration of a board of engineers,
one to be selected by the municipality, one by your board, and in the event of their
failure to agree, a third to be selected by the two; the fees and expenses of the
same to be equally divided.

The question of your power to enter upon the reference and make the ex-
pense is not at issue, it only being desired to know from what fund, if any, the
same may be paid in the absence of a specific appropriation for the purpose.

You state that you have an appropriation for “contingencies under the general
head of contract and open order service.”

That this reference is a contingency which is liable to arise cannot be doubted,
that it may or may not present itself is clear but when it does it cannot be avoided
nor evaded by your board under the sections above quoted. It is your duty
upon demand, therefore by a municipality, or of any one not satisfied with an order
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of your board, and being advised of the selection of a referee engineer to meet
the demand by a like appointment, and an arrangement by which the arbitration
might be had at the earliest period of time and the expense so incurred is un-
avoidable and must be met.

I am of the opinion that you have full authority to pay the same from your
contingent fund, and therefore advise you to that effect.

Yours very truly,
TimorHY S. HoGAN,
. Attorney General.

802.

CENSUS—CENSUS BUREAU ESTIMATE—-NUMBER OF SALOON LI-
CENSES GRANTED IN A TOWNSHIP.

Township officials have no authority to take a census to determine the number
of saloons that may be permitted. The liquor license board shall be governed by
the last estimate of the United States census bureau in order lo determine the
number of saloon licenses to be granted in a township.

CoLuMBuUs, OHIO, March 16, 1914.

State Liquor Licensing Board, Columbus, Ohio.

GENTLEMEN :—Under date of January 27th, we received from Hon. Charles M.
Milroy, prosecuting attorney of Lucas county, Ohio, the following inquiry:

“Inquiry has been made at this office relative to authority of the
board of trustees of Washington township, this county, in the matter of
having a census taken of the population of said township for the purpose
of determining the maximum number of licenses that may be granted for
trafficking in intoxicating liquors.

“It appears that the population of said township at the last federal
census, taken in 1910, was 5,297. Upon this basis, ten licenses have been
granted. It is contended that the present population is considerably in
excess of the number shown by the last federal census, and hence that the
maximum number of licenses which may be granted in Washington town-
ship is in excess of the number already granted.”

We are addressing the opinion to you and sending a copy of the same to Mr.
Milroy.
Section 44 of the Greenlund license act provides as follows:

“In determining the maximum number of licenses which shall be
granted in any municipal corporation or township of the state, the license
commissioners shall be governed in determining the population of said
political subdivision by any official census which shall have been taken
therein within the year next preceding that for which licenses shall be
granted. If no such official census of the population has been taken, the
board shall be governed by the latest estimates of the United States census
bureau. * * *”

As far as I am able to discover, there is no provision for the taking of an
official census by the authorities of a township. Hence, it is my opinion that in
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such political subdivisions there cannot be an official census taken by the town-
ship authorities. As the section provides that if no such official census of the
population has been taken the board shall be governed by the latest estimates of
the United States census bureau, in order to determine the number of salooa li-
censes to be granted in the township, it would be necessary for some person having
the authority to secure from the United States census bureau the proper estimates.

The last United States census, 1910, gives the population of Washington town-
ship, Lucas county, Ohio, as 4,789. The state liquor licensing board obtained from
the United States census bureau the estimates made by that bureau for Washington
township for the month of November, 1913. The estimate of the United States
bureau, based on the 1910 census, fixed the population of said township, in
November, 1913, at 5297. It was upon this basis that ten licenses were appor-
tioned to Washington township.

As section 44 provides that the commissioners shall be governed, in determining
the population of political subdivisions, by the official census which has been taken
therein within the year next preceding that for which licenses shall be granted, 1
take it that when the basis is to be fixed by the estimates of the United States
census bureau, made for the years intervening between the decennials, these es-
timates will also be for a time immediately preceding the year for which the licenses
are to be granted; hence, there can be no other estimate obtained for the purpose
of determining the number of licenses for said township until immediately preceding
the next license year.

You are correct in your view that there is a distinction drawn between the
official census and estimates of the United States census bureau. The official census is
taken for the decennial period; thc estimates are based upon the population as
shown by the census, with such addition as the estimated increase will make. But,
as stated above, since the state board, in fixing the number of licenses at ten,
based that upon the estimate that they had received from the United States census
bureau for that township, in November, 1913, this number cannot be increased
unless the estimate obtained immediately preceding the next license year would
justify a greater number for the next succeeding year.

Trusting that this fully answers your inquiry, I am,

Very truly yours,
TimorrY S. HocaN,
Attorney General.

804.
UNION CEMETERY—LAND TITLE—DIRECTOR OF PUBLIC SERVICE.

The cily cemelery at Greenuville, Olio, is a union cemetery, and therefore, not
wunder the control of the director of public service of that city.

CoLvmsrs, OHio, March 6, 1914,

Hox. H. F. DersHiM, City Solicitor, Greenuville, Ohio.

Dear Sir:—1 have your letter of late date in which you inquire, after stating facts
as to title: :

“I desire your opinion as to whether or not, under the state of facts
above given, this is a union cemetery to be managed and controlled under
the sections above set out, or a city cemetery to be controlled exclusively
by the director of public service, under such rules and regulations as the
council may prescribe.”
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The cemetery in question was acquired in four parcels:

1. In 1853, by a conveyance to the Greenville cemetery association, its suc-
cessors, etc. This assotiation conveyed the same in August 1877 to the incorporated
village of Greenville for its use and that of Greenville township in common.

2. August 18, 1877, 2.09 acres conveyed to the incorporated village of Green-
ville without any stipulation as to user.

3. December 28, 1882, ____ acres adjoining above to the village of Greenville,
without any stipulation as to user.

4. 4.27 acres conveyed to the city of Greenville for the use of its inhabitants
and the inhabitants of Greenville township, Darke county in common for cemetery
purposes. .

Tracts 1 and 4, assuming that the city of Greenville is successor to the village
of the same name, are held for the common use of the city and township; the
other tracts were apparently conveyed to the village of Greenville as additions to
the cemetery, the title to which was held by it in common for the use of itself
and Greenville township.

Section 4160, General Code, reads:

“The title to, and right of possession of, public graveyards, and burial
grounds, located within a city, and set apart and dedicated as public
graveyards or hurial grounds, and grounds used as such by the public but
not dedicated, except those owned or under the care of a religious or
benevolent society, or an incorporated company or association, are hereby
vested in the corporation where such graveyvard or burial ground is lo-
cated.”

Section 4174, General Code, reads:

“The title to, and right of possession of public graveyards and burial
grounds, located within a village and set apart and dedicated as public
graveyards or burial grounds, grounds used as such by the public, but not
dedicated, except those owned or under the care of a religious or benevo-
lent society, or an incorporated company or association, are hereby vested in
the corporation where such graveyard or burial ground is located.”

Section 4183, General Code, reads:

“The councils of two or more municipal corporations, or of such cor-
poration or corporations, and the trustces of a township, when convenient-
ly located for that purpose, may unite in the establishment and manage-
ment of a cemetery, by the purchase or appropriation of land therefor, not
exceeding in extent one hundred acres, to be paid for as hereinafter pro-
vided.”

You further state that for some years past this cemetery has been managed
and controlled under the laws in regard to union cemeteries.

If this is held to be a city cemetery it is under the control of the director
of public service of the city.

Insofar as your information goes, the only action of the city, other than what
may be assumed from the fact that it has succeeded to all the rights, title and
the like formerly held by the village of Greenville, is found in the fact that the
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deed for the fourth tract, 4.27 acres, was to the city for the common use of its
inhabitants and those of the township of Greenville, and its participation in con-
trolling the same as a union cemetery.

The above deed being in full harmony with the conveyance of the first tract
and not in conflict with the title to the second and third, must be given full con-
sideration in fixing the status of the cemetery, and when considered in the light
of the action of the city as above stated, to my mind makes it a union cemetery,
and therefore, not under the control of the director of public service of the city
of Greenville,

Many inquiries have been made concerning the effect of the act of April 18,
1913, 103 O. L. 272, wherein sections 4184 and 4185 of the General Code are re-
pealed, and said matter has been considered by this department, and a copy of my
opinion on that subject to the bureau of inspection and supervision of public offices
has been sent Mr. Mceker.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.

805.

COMMON PLEAS COURT—JURISDICTION—RIGHT TO ENTERTAIN AP-
PLICATIONS FOR CLERK HIRE.

If the county commissioners have refused to make an allowance, the court of
common pleas has jurisdiction to entertain application made by county officers for
clerk hire and make such allowance to said several officers as the necessities of their
respective offices in the judgment of the court might require.

Cortmsus, Oun10, March 6, 1914,

Hoxn. Levr B. Moorg, Prosccuiing Atiorney, Waverly, Ohio.

Drar Sir:—As previously acknowledged, T have your favor of January 16,
1914, asking opinion of me, from which it appears that in November, 1913, several
of the county officers of Pike county made application to the board of county com-
missioners pursuant to the provisions of section 2980, General Code, for allowance
to said respective officers for clerk hire, etc., during the year 1914, and that all of
the applications were rejected on the ground taken by the county commissioners
that no one of the officers involved required the attention of any person other than
the officers elected thereto.

You further say that some of said county officers are now contemplating the
making of applications to the common pleas court, or a judge thereof, for allow-
ances for such purposes under favor of the provisions of section 2980-1, General
Code.

The questions presented are:

“First. Whether under the facts ahove stated the common pleas
court, or judge thereof, has jurisdiction to entertain the contemplated ap-
plications and grant the allowances asked for:

“Second. Whether in the event of such jurisdiction the authority of
the court to make the allowances is dependent on a showing that the busi-
ness of the several offices has increased over that done hy the offices at
the time the applications, before noted, were made to the board of county
commissioners.”
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The statutory provisions pertinent to a consideration of the question here pre-
sented are those contained in sections 2980, 2980-1 and 2981, General Code, which
read as follows:

“Section 2980. On the twentieth of each November such officer shall
prepare and file with the county commissioners a detailed statement of the
probable amount necessary to be expended for deputies, assistants, book-
keepers, clerks and other employes, except court constables, of their re-
spective offices, showing in detail the requirements of their offices for the
year beginning January lst next thereafter with the sworn statement of
the amount expended by them for such assistants for the preceding year.
Not later than five days after the filing of such statement, the county
commissioners shall fix an aggregate sum to be expended for such period
for the compensation of such deputies, assistants, bookkeepers, clerks or
other employes of such officer, except court constables, which sum shall
be reasonable and proper, and shall enter such finding upon their journal.

“Section 2980-1. The aggregate sum so fixed by the county commis-
sioners to be expended in any year for the compensation of such deputies,
assistants, bookkeepers, clerks or other employes, except court constables,
shall not exceed for any county auditor’s office, county treasurer’s office,
probate judge’s office, county recorder’s office, sheriff's office, or office of
the clerk of courts, an aggregate amount to be ascertained by computing
thirty per cent. on the first two thousand dollars or fractional part there-
of, forty per cent. on the next eight thousand dollars or fractional part
thereof and eighty-five per cent. on all over ten thousand dollars, of the
fees, costs, percentages, penalties, allowances and other perquisites col-
lected for the use of the county in any such office for official services dur-
ing the vear ending September thirtieth next preceding the time of fixing
such aggregate sum; provided, however, that if at any time any one of
such officers requires additional allowance in order to carry on the business
of his office, said officer may make application to a judge of the court
of common pleas, of the county wherein such officer was elected ; and there-
upon such judge shall hear said application, and if, upon hearing the same,
said judge shall find that such necessity exists, he may allow such a sum
of money as he deems necessary to pay the salary of such deputy, deputies,
assistants, bookkeepers, clerks or other employes as may be required, and
therupon the board of county commissioners, shall transfer from the
general county fund, to such officers’ fee fund, such sum of money as may
be necessary to pay said salary or salaries.

“When the term of an incumbent of any such office shall expire within
the year for which such an aggregate sum is to be fixed, the county com-
missioners at the time of fixing the same, shall designate the amount of
such aggregate sum which may be expended by the incumbent and the
amount of such aggregate sum which may be expended by his successor
for the fractional parts of such year.

“Section 2981. Such officers may appoint and employ necessary dep-
uties, assistants, clerks, bookkeepers or other employes for their respective
offices, fix their compensation and discharge them, and shall file with the
county auditor certificates of such action. Such compensation shall not
exceed in the aggregate for each office the amount fixed by the commis-
sioners for such office. When so fixed, the compensation of each duly ap-
pointed or employed deputy. assistant, hookkeeper, clerk and other em-
ploye shall be paid monthly from the county treasury, upon the warrant
of the county auditor.”
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Sometime ago the question was presented to this department whether, as to
a particular office, under section 2980-1, the authority of the common pleas court
to make an additional allowance for clerk hire, etc, therein provided for, was
limited to the condition that the county commissioners had made an allowance for
such office up to the maximum amount which the county commissioners might
allow for such office, under said section of the General Code. After careful con-
sideration of that question I arrived at the conclusion that the authority of the
court to act was not limited to the condition that the county commissioners had
made the maximum allowance, and with respect to the question there presented it
was my view that the words “additional allowance,” as used in section 2980-1, are
referable to the allowance actually made and fixed in any case by the commissioners,
rather than to the maximum prescribed, and that the additional allowance therein
provided for is additional to that made by them, whether it be equal to or less
than the maximum.

With respect to the question here presented, however, it appears that no allow-
ances were made by the commissioners, but that the applications of the several
officers therefor were wholly rejected, and the question is whether the authority
of the common pleas court or judge to entertain the contemplated applications and
grant allowances thereon, is limited to the condition that the county commissioners
have first made an allowance.

Section 2980-1 provides, in part, as follows:

“If at any time any one of such officers requires additional allowance
in order to carry on the husiness of his office, said officer may make ap-
plication to a judge of the court of common pleas of the county wherein
such officer was clected; and thereupon such judge shall hear said applica-
tion, and if upon hearing the same, said judge shall find that such neces-
sity exists, he may allow such a sum of money as he deems necessary to
pay the salary of such deputy, deputies, assistants, hookkeepers, clerks or
other emploves as may be required.”

In ordinary ‘signification the phrase “additional allowance” presupposes an al-
lowance already made, and the term “additional” embraces the idea of joining or
uniting one thing to another so as thereby to form an aggregate.

With respect to the question at hand, however, in an obvious and practical
sense it may be said that any allowance made by the common pleas court will be
in addition to what the officers received on their applications to the board of county
commissioners; for on those applications the officers got nothing. Though the
legislative intent in the enactment of Section 2980-1 is to be extracted in the first
instance from the language of the section itself, yet I do not think that such intent
and purpose can be safely arrived at by a mere play on the meaning and significance
of particular words. Section 2980-1 was enacted for the purpose of affording a
remedy for a number of defects which were more or less manifest in the practical
operation of the law with reference to allowances for clerk hire, before the enact-
ment of section 2980-1. In the first place, there was no check on the amount that
the county commissioners might fix as an allowance for clerk hire for any office,
other than the requirement that such amount should be reasonable and proper, which
obviously was a matter wholly within the sound judgment and discretion of the
county commissioners; again, under the law as it then stood it was legally possible
for an incumbent of an office to exhaust the aggregate amount fixed as clerk hire
for the year, and thus leave his successor in office during the year without money
for clerk hire during the remainder of the calendar year for which the aggregate
amount was fixed; finally, and more pertinent to the question at hand, there was
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no provision in the law, as it then stood, for the contingency that the business of
such office might necessarily require an amount in excess of that allowed by the
commissioners, whether such allowance was nothing or more.

With respect to applications by county officers to the board of county commis-
sions for allowances for clerk hire, the court in the case of Theobald vs. State, 10
O. C. C, N. S, 175, 180 (decided in 1907) says:

“The legislature has conferred upon the board of county commissioners
in each county the power to judicially determine these questions. The se-
lection of the tribunal must be left to its wisdom. If under the law, an
officer should make application to the board for assistants in the prescribed
way, and be refused, then should he be physically unable himself to per-
form all the duties of the office because of their magnitude, the default
would not be his, but that of the board. It must act with legal, not arbitrary,
discretion, in the bestowal or refusal of the fund. The public has a right
to expect and demand reasonable and proper regard, both by the officer and
the board, for the amount of labor necessary to be performed in its office.”

In a case reported as “In re clerk hire in county offices, 7 N. P, N. S,, page
8, it was held:

“The right of appeal from the action of the board of county commis-
sioners in rejecting a claim against the county is limited to matters in
which the commissioners are vested with a judicial function, and does not
include those matters in which the commissioners act with discretionary
power or in an administrative or governmental capacity.

“No appeal lies from action by county commissioners in fixing the al-
lowance for clerk hire for county offices.”

In other words, as the law stood before the enactment of section 2080-1, when
the county commissioners once acted on an application for clerk hire, their action,
at least in the absence of a showing of fraud, gross abuse of discretion or arbitrary
action, was in all respects final, whether the allowance made by them on such ap-
plication was nothing or a fixed sum of money.

Looking at the provisions of section 2980-1, last above quoted, we must assume
that the legislature in the enactment of these provisions had in view a purpose to
afford a remedy for the condition of affairs theretofore existing. These pro-
visions do not attempt to give to the officer whose application has been acted upon
by the county commissioners a right of appeal to the common pleas court from the
action of the county commissioners, nor do they give to the court any right to
review the action of the county commissioners. On the contrary, though the juris-
diction of the court or a judge thereof is unquestionably dependent upon the fact
that an application for clerk hire shall first have been made to the county com-
missioners, yet the application itself, as made to the common pleas court or-judge
thereof, and the hearing on such application, are wholly independent of the pro-
ceedings before said county commissioners.

Upon these considerations, I am of the opinion that when an application for
clerk hire, etc., has been made to the county commissioners pursuant to the pro-
visions of section 2980, General Code, and the commissioneg‘s have acted thereon,
that the officer making such application may apply to the common pleas court for
an allowance in addition to that made by the county commissioners, whether the
amount which they granted was nothing or some fixed substantial some of money.
In such case the hearing on the application filed with the common pleas court, or a
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judge thereof, will properly proceed on a consideration of the necessities of the
office at the time the application before the court or judge was filed, and that the
court or judge thereof in considering the question whether the necessities of the
office require an allowance for clerk hire, etc., in addition to that made by the
county commissioners, will not properly review the action of the county commis-
sioners to determine whether they were right or wrong in the action taken by them
on the facts presented on the application to them for an allowance in the first
instance.

With respect to the inquiries presented by you, I am of the opinion that the
common pleas court, or a judge thereof, would have jurisdiction to entertain ap-
plications made by county officers for clerk hire and make such allowance to said
several officers as the necessities of their respective offices might, in the judgment
of said court or judge thereof, require, and that the granting of such allowance
would not be dependent upon a showing that the business of the several offices had
increased since an action by the county commissioners on the application made to
them. The finding of the county commissioners on the facts presented to them
was independent and final. The inquiry and finding by the court of common pleas
or judge would likewise be independent on the facts existing and conditions pre-
sented at the time of the filing of the applications before said court or judge.

Very truly yours,
TimorHY S. HoOGAN,
Attorney General.

806.

PAROCHIAL SCHOOL—RIGHT OF COUNCIL TO FURNISH WATER TO
SUCH SCHOOL FREE.

Under the provisions of section 3963, General Code, the city council is without
power in any way to furnish water for parochial schools without making a charge
therefor.

CoLumBus, OHio, March 6, 1914,

Hox. Geo. C. Vox BESELER, (,;il_\' Solicitor, Painesville, Ohio.

Dear Sir:—Under favor of February 17, 1914, you submit the following ques-
tion:

“Section 3963 of the General Code is as follows:

“No charge shall be made by the director of public service in cities,
or by the board of trustees of public affairs in villages, for supplying water
for extinguishing fires, cleaning fire apparatus, or for furnishing or sup-
plying connections with fire hydrants, and keeping them in repair for fire
department purposes, the cleaning of market houses, the use of any public
building belonging to the corporation, or any hospital, asylum, or other
charitable institutions, devoted to the relief of the pocr, aged, infirm or
destitute persons, or orphan or delinquent children, or for the use of
of public school buildings; but, in auy case, where the said school building,
or huildings, are situated within a village or cities, and the boundaries
of the school district include territory not within the boundaries of the
village or cities in which said building, or buildings, are located, then the
directors of such school district shall pay the village or cities for the water
furnished for said building or buildings.”
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“QUERY. Is a school building owned and maintained by the Catholic
church a public school building within the meaning of section 3963, so that
the council of the city may furnish water to such parochial school build-
ing without making any charge therefor?”

Whether or not a parochial school building may be exempted from the pay-
ment of water rents by force of the statute above quoted, depends upon the com-
prehension of the term “public school buildings,” as the same is employed in the
above statute.

In the case of Myers vs. Akins, 8 O. C. C, 228, an Ursuline convent was held
to be a public college within the meaning of section 2732 R. S., exempting all public
institutions from taxation. In the case of Little vs. Seminary 72 O. S., 417, the
United Presbyterian Theological Seminary of Xenia, Ohio, which institution was
devoted to the training of young men for the Gospel. free and open to all on the
same conditions, was held to be an institution of purely public charity within the
comprehension of section 2732, R. S., exempting such institutions from taxation.

On page 427 of that case the court said:

“It is settled in Gerke et al. vs. Purcell, 25 O. S, 229, and in cases
following it, that an institution such as the petition alleges the seminary
to be, is an institution of purely public charity within the meaning of this
section of the constitution. (Article XII, section 2.)”

The case of Gerke vs. Purcell, above referred to, is interesting in its interpre-
tation of the term “public school houses” as used in connection with the constitu-
tion of Ohio, article XIT, section 2, and of the same term as employed in section
5349 of the General Code.

The constitutional provision, as it was construed in that case, is as follows:

“Article XII, section 2 * * * hurying grounds, public school houses,
houses used exclusively for public workship, institutions of purely public
charity, public property used exclusively for any public purpose * * *
may, by general laws, be exempted from taxation.”

In interpreting this provision on page 242, the court says:

“The other classes of property that may be exempted from taxation
are described as ‘public school houses,” and ‘public property used exclusive-
ly for any public purpose.

“It appears to us that the word ‘public’ as applied to school houses,
is used in the same sense in which it is used in the second instance, as
applied to property; and that the school houses intended are such as belong
to the publie, such as are designed for the schools established and conducted
under the authority of the public. In the classification, public school
houses, from the nature of their use, are named as a distinct species of
public property that may be exempted; and we see nothing inconsistent or
unreasonable in such specific designation, arising from the fact that the
subsequent provision authorizes the exemption of public property generally
where it is used exclusively for some public purpose.

“If all school houses in which schools are kept, that are open to such
of the public as choose to patronize them, were to be regarded as public
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school houses, such property might be exempted, although owned by
private parties and used by them solely with the view to profit in prosecut-
ting their business.”

In considering the term “public school house” as employed in section 5349 of
the General Code (then S. & S. 761) the court says:

“The property exempted by the first subdivision of the section is de-
scribed as follows:

“All public school houses and houses used exclusively for public wor-
ship, the books and furniture therein, and the ground attached to such
building necessary for the proper occupancy, use and enjoyment of the
same, and not leased or otherwise used with a view to profit; all public
colleges, public academies, all buildings connected with the same, and all
lands connected with public institutions. of learning, not used with the
view fo profit. * * * ’

“A consideration of this provision of the statute shows that the word
‘public,” as here applied to school houses, colleges and institutions of learn-
ing, is not used in the sense of ownership, but as descriptive of the uses
to which the property is devoted. The schools and instruction which the
property is used to support, must be for the bhenefit of the public. The
word ‘public’ as applied to ‘school houses,’ is obviously used in the same
sense as when applied to colleges, academies, and other institutions of
learning. The statute must be construed in the light of the state of things
upon which it was intended to operate. * * *

“Besides, the condition prescribing that the property, in order to be
exempt, must not be used with a view to profit, does not seem appropriate
if intended to apply only to institutions established by the public. Such in-
stitutions are never established and carried on by the public with a view to
profit. But the condition has marked significance when applied to private
property, which is often used for the purposes of education, like property
in ordinary business, as a means of profit.  But when-private property is
appropriated to the support of education for the benefit of the public with-
out any view to profit, it constitutes a charity which is purely public. When
the charity is public, the exclusion of all idea of private gain or profit is
equivalent, in effect, to the force of ‘purely’ as applied to public charity in
the constitution.”

The case held that a parochial school ‘was a “public school house,” as the
term was used in the statute, but not as such term was used in the constitution.

1t is clear from the above quoted language of the court that in distinguishing
between the term “public school house” as applied in the constitution, and as applied
in this statute, the court laid particular stress upon the fact that the statute qualifies
the term “public school house” with the clause "not used with a view to profit.”
The use of such clause in the mind of the court prevented the application of the
term to school houses owned by the public and restricted its application to such
school houses as were used for charitable purposes by private individuals or
organizations.

In this case the court justihed the exemption from taxation of such privately
owned school houses under the constitution, not by authorization of the term
“school house,” as employed in the article of the constitution above quoted, hut hy
authorization of the term “institutions of purely public charity.”

In the case of Myers vs. Akins, above quoted. an Ursuline convent was per-
mitted to be exempted from taxation as a public college solely under the authoriza-



320 ANNUAL REPORT

tion of the constitution referring to institutions of public charity. I am of the
opinion that the language of the court in the case of Gerke vs. Purcell, in con-
struing the term “public school house,” as employed in the constitution, has a
direct application to section 3963, General Code, quoted by you. In this statute the
term “public school building” is not in any way restricted to public school build-
ings “not used with a view to profit.” If the term “public schools,” as used in this
statute, therefore, is construed to apply to public schools other than those owned by
the public, it is clear that public schools not operated for a profit would be exempted
as well as those operated as a charity. Such a construction was manifestly not
intended.

I therefore conclude that under section 3963, General Code, a director of public
service in cities is not expressly prohibited from making a charge of supplying
water to a parochial school building.

This conclusion is furthermore supported by the language of the statute,
which provides that where said school buildings are situated within a district which
is partly within and partly without the city or village, they shall be obliged to pay
for water furnished. Inasmuch as the term ‘“‘school district” is a term having a
peculiar application in the statutes dealing with schools owned by the state or its
subdivisions, it is quite clear that the legislature intended reference to such schools
alone. :

Inasmuch as the effect of this statute is solely to prohibit the director of public
service from making a charge upon the class of institutions therein included, the
question remains whether or not council is permitted of its own volition, through
its general legislative power, to exempt a parochial school building from payment
for water furnished the same. This question brings into view section 6, article
VIII of the constitution, which provides as follows:

“No law shall be passed authorizing any county, city, town or town-
ship, by vote of its citizens, or otherwise, to become a stockholder in any
joint stock company, corporation or association whatever, or to raise money
for, or loan its credit to, or in aid of any such company, corporation or
association.”

The common pleas court in the case of Crossland vs. Zanesville, unreported,
affirmed in 56 O. S. 735, said in its opinion:

“It is for the public interest that the municipality retains control and
management of the sick and disabled poor. One of the chief purposes of
the local government is to preserve the health and safety of its inhabitants.

“If the municipality may escape its obligations and duties to the sick and
disabled by farming out the same to the charitable associations or cor-
porations, the public interests may suffer in that respect.”

Elliott, in his work on “municipal corporations,” in speaking of alins-houses and
hospitals, page 61:

“The power of taxation cannot be employed to support such institu-
tions when they are under the control of private persons who are not ac-
countable to the government.”

Under this rule, I am of the opinion that council is not permitted to burden
taxpayers with the upkecp of a waterworks system and confer upon a private or-
ganization the privilege of receiving the benefit of the same without charge. It
is well settled that municipal corporations have only such powers as are expressly
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or impliedly conferred by statute. Being unable to find anywhere in the statutes
any provision authorizing a municipal corporation to extend the privilege of free
water to such an organization, I am of the opinion that council is without power,
under the law as it stands, to exempt a parochial school building from payment
of water rents,

There exists ample authority for the holding that where council is empowered
or required to maintain charitable institutions, it may, within the limitations of the
authorizations of law, contract with private organizations for the conduct of such
charitable enterprises. There can be no doubt, under the holdings, that a parochial
school is to be deemed a building of public charity; but, since under the plan pro-
vided by the statutes the duty of providing education in no way devolves upon
municipal corporations, but rests, on the conntrary, with independent subdivisions
of the government, to wit: boards of education, it is clear that council has no
power whatever to contract for the education of its citizens. It would seem clear,
therefore, that council is also without power to make the furnishing of free water
a consideration for a contract with parochial school authorities, for whatever
benefits such organization may afford the general public through the operation of
parochial schools.

My opinion, therefore, is that a council of a city is without power in any way
to furnish water for a parochial school without making a charge therefor.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.

807.

COLLATERAL INHERITANCE TAX —APPLICATION TO BE MADE
UNDER 5333, GENERAL CODE.

IWhere a froperty by will is bequeathed in trust to B with full power to sell,
transfer, maiaye, invest, reinvest, or dispose of any part thercof, B. to pay the
income of the cstate to the mother of A. during her life, und «fter her death to
distribute the residuc among certain collateral relatives, the provisions of section
5333, General Code, are to be applied to the estate as a subject of the collateral in-
heritance tax at its present value.

CoLuMBus, OHIo, March 14, 1914

Hox. TroMmas L. Pocuk, Prosecuting Attorney, Cincinnati, Qhio.

Dear Sik:—Under date of January 20th, you request my opinion upon the fol-
lowing question :

“By the will of A. the residuum of his personal estate, after paying
specific legacies, is bequeathed to B. in trust, with full power in B. to sell,
transfer, manage, invest and reinvest or dispose of the same or any part
thereof, B. to pay the income of the estate to the mother of A during her
life, and after her dcath to distribute the residuum among certain col-
lateral relatives, all of whom are subject to the collateral inheritance tax.”

You inquire whether the estates of the collateral relatives are taxable now or
whether, on the principles laid down in my rccent opinion to you, in the matter of
the estate of Theresa Braunstein, these estates do not become taxable until the
death of decedent’s mother.

The principles referred to are, that where estates of inheritance do not vest

11—A. G.
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at the death of the testator, and where the amount or share of a given inheritor
cannot be then ascertained, the tax cannot be then assessed but must be assessed
and collected, if at all, at such subsequent time as it may vest. or the amount of it
may become certain. ’

This general principle results from the very necessities of the case. It is not
found in the collateral inheritance tax law as a statutory enactment; hence, in my
judgment, it is to be applied only when no other course is possible.

Section 5333 of the General Code, as amended, 103 O. L. 463, provides as fol-
lows:

“When a person bequeaths * * * property * * * for the use of father,
mother * * * etc., during life * * * and the remainder to a collateral heir
* * * the value of the prior estate shall be appraised within sixty days
after the death of the testator, in the manner hereinafter provided, and de-
ducted, together with the sum of five hundred dollars, from the appraised

value of such property.”

The reference in this section to “the manner hereinafter provided” is to section
5343 of the General Code, which provides in part that:

“In case of an annuity or life estate the value thereof shall be deter-
mined by the so-called actuaries’ combined experience tables and five per
cent. compound interest.” -

It is true, of course, that, technically, there is no such thing as a “life estate”
or “remainder” in personal property; also, that a direction to trustees to distribute
a trust estate among certain persons upon the happening of a certain event does
not make the distributive shares ‘‘remainders” in a technical sense. However,
technicalities must be ignored in the interpretation of amended section 5333, Gen-
eral Code. The section uses the word “bequeaths,” clearly evincing an intent to
make its provisions applicable to personal property inheritances. It uses the words
“for the use of,” clearly evincing an intention to make it apply to trust estates.
Therefore, in my opinion, a bequest to a trustee for the use of a certain person
during the life of the latter, and on his death for distribution among certain other
designated parties, creates a “remainder” and a “prior estate” within the meaning
of section 5333, and a “life estate” within the meaning of section 5343, General
Code.

This leaves but one question in the case submitted by you, viz.: as to whether
or not the trustee’s powers of disposition are such as to make it impossible to apply
section 5333, General Code. )

In my opinion this question may be answered in the negative. I see no dis-
tinction between the trustee’s powers, as described by the language quoted by you,
and the powers of any trustee who is given the management of a fund for the
benefit of another, with discretion as to investment and reinvestment. The pre-
sumption is that, despite the investments, sales and reinvestments of the fund, i. e.,
despite the conversion of one form of personal property into other forms of per-
sonal property in the management of the trust, the value of the corpus of the
estate will remain the same. This may be a very violent presumption, but it is no
more violent than the presumption which is evidently contemplated by section 5333,
in its narrowest interpretation that specific real or personal property will be of
the same value at the end of a given life as it is at the date of the testator’s death,
or sixty days thereafter. Suppose, for example, there was no power of sale and
reinvestment, and that the bequest, instead of being a residuary one, consisted of
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certain specified corporate stocks of the present market value of one hundred dol-
lars a share: is there not the possibility that these shares may deteriorate in value
until they are worth but fifty dollars each, before the death of the party for whose
benefit they are held? And yet, does not section 3333 require, at the very least,
that, where specific property is bequeathed for the use of a direct heir during his
life, and the remainder to collateral heirs at his death, without any power of sale
or reinvestment, the tax shall be assessed immediately? In other words, the section
presumes that the value of the property will not be changed during the existence
of the prior estate in it; and this presumption is not rebutted.

Now, the will in question creates a trust for the benefit of the mother, who
is to have merely the income therefrom. The power of sale, management and re-
investment is to be exercised, in accordance with the clear intention of the testator,
with the purpose of preserving the corpus of the estate or enhancing its value, if
possible. [f the trustee discharges his duty with reasonable prudence he will main-
tain the value of the ecstate as a whole. It is my belief, then, that section 5333,
General Code, shows a legislative intention to make the presumption above referred
to applicable to a state of facts of this sort; that is to say, the indisputable pre-
sumption is that the trustee will discharge his trust and will maintain the corpus
of the estate unimpaired.

IFor the reasons stated, | am of the opinion that the case is a different one from
those discussed in the other opinion, which you have, and that the provisions of
section 5333 are to be applied to the estate, as a subject of the collateral inheritance
tax, at its present value. ) ‘

I deem it proper, however, to state that | have assumed that the question in
your mind has arisen because of the powers of sale, management and reinvestment
possessed by the trustee; and not because of the quality of the estates possessed
or to be possessed by the uitimate takers, who are subject to the tax. That is to
say, [ do not intend to pass upon the question as to whether or not the interests
of those ultimate takers are vested, assuming that to be the case. Should it ap-
pear, under the exact language of the will, which you do not quote, that the case
is otherwise, then, the rule formulated in the other opinion would apply.

Without citing the decisions, it may be sufficierit to state that if the takers of
the subsequent estates, as vested interests, can be now ascertained, so that at the
death of the mother the distributive shares will be disposed of to them, or their
personal representatives, the principles of this opinion will apply; but if the in-
tention of the testator, as disclosed by the language of the will, is that the dis-
tribution at the death of the mother shall be among the survivors of those named
as the ultimate takers, then, the interests of the latter cannot vest until that event
takes place, and the principles of the other opinions are brought into play.

: Very truly yours,

TimorHY S. HogaN,
Attorney General.
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808.
MANDAMUS—LICENSE—CHATTEL LOAN BUSINESS.

Mandamus will lie to compel the secretary of state to issue a license granting
permission to engage in the business of making loans upon chattels or personal
property, where the person seeking a license has done all things thal the statutes
make it his duty to do.

CorLumBus, Ouro, March 13, 1914,

Hon. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio.

DEear Sir:—1 am in receipt of your communication of March 2nd, wherein you
state:
“I am enclosing you herewith the original applications and bonds of
M. Blumberg & W. R. Teel, and M. Blumberg, for license to engage in the
business of making loans upon chattels or personal property.
“I am also enclosing herewith a communication from J. Guy O’Donnell,
prosecuting attorney of Miami county, Ohio, protesting against the issuing
of any such license to M. Blumberg, for the reasons stated in said protest.
“Kindly advise what course I should pursue in the matter.”

Sections 6346-1 and 6346-2 of the General Code of Ohio provide as follows:

“Section 6346-1. No person, firm or corporation except banks and
building and loan associations shall engage or continue in the business of
making loans upon chattels or personal property of any kind whatsoever
or of purchasing or making loans upon salaries or wage earnings without
first having obtained a.license so to do from the secretary of state.

“Each application shall be accompanied by a bond to the state of Ohio
in the penal sum of two thousand dollars ($2,000.00) to the approval of
the secretary of state. If any person shall be aggrieved by the misconduct
of any such licensed person, firm or corporation or by his, their or its
violation of any law relating to such business, and shall recover a judg-
ment therefor, such person may, after return unsatisfied either in whole or
in part of any execution issued upon such judgment, mainiain an action
in his own name upon such bond herein required in any court having
jurisdiction of the amount claimed. The secretary of state shall furnish to
any one applying therefor a certified copy of such bond filed with him,
upon the payment of a fee of one dollar ($1.00) and such certified copy
shall be prima facie evidence in any court that such bound was duly
executed and delivered by the parties whose names appear thereon. Said
bond shall be renewed and refiled at the time of making application for
license, but said bond until renewed and refiled as aforesaid shall be and
remain in full force and effect.

“Section 6346-2. Application for license to conduct such business must
be made in writing to the secretary of state and shall contain the full
names and addresses of applicants, if natural person, and in case of firms
or incorporated companies, the full names and addresses of the officers and
directors thereof and under what law or laws incorporated. the kind of
business which is to be conducted, whether chattel mortgage or salary loan;
the place where such business is to be conducted and such other informa-
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tion as the secretary of state may require. The fee to be charged for
said license shall be ten dollars ($10.00) per annum and such amount must
accompany the application. Each license granted shall date from the first
of the month in which it is issued and shall be granted for the period of
one year, subject to revocation, as provided in this act, and such license
shall be kept conspicuously displayed in the place of business of the licensee.”

Sections 6346-3, 6346-4 and 6346-5 provide for certain things to be done by the
licensee, and for the manner of the conduct of his business, with limitation on the
amount of interest that may be charged as.also the amount that may be charged
for investigation, examination, collection and other purposes.

Section 6346-6 provides a penalty for violating the foregoing provisions, and
that upon a second conviction it shall become the duty of the secretary of state to
revoke a license issued to a person so convicted.

I have examined the various protests filed against the issuing of license to M.
Blumberg, and, without passing upon either their sufficiency or their merits, but
looking only to what may he the duty of the secretary of state under the present
chattel loan law, I am of the opinion that the issuing of such a license by the
secretary of state is purely a ministerial act, and that he is without power to
judicially determine the fitness or nonfitness of the applicant. .

You will recall the decision of the supreme court in the case of State ex rel.
Brower vs. Graves, and the action of the court upon the answer filed in that case.
In view of the court’s attitude in that matter, and the well known principles of law
with regard to officers whose duties are merely ministerial, T am of the opinion
that mandamus would lie against you in the event that you refused to issue a license
to a person who has done all things that the statute makes it his duty to do; and
that in the case presented you have no option hut to issue the license.

Very truly yours,
Timoruy S. Hocaw,
Attornev General.

810.

YOUNG MEN’S CHRISTIAN ASSOCTATION—YOUNG WOMEN’S CHRIS-
TIAN ASSOCIATION—TEACHERS' AGENCY—EMPLOYMENT AGEN-
CY—CHARITABLE INSTITUTIONS.

The young men’s christian association, and the voung women’s christian associa-
tion are charitable institutions within the meaning of the law, and therefore, exempt
from the payment of a license fee under section 893, General Code. The same rule
will apply to teachers' agencies and also ministerial associations, providing they are
engaged in work of a charitable nature.

CoLumsus, OHI1o, March 5, 1914,

The Industrial Commission of Ohiv, Columbus, Ohio.

(Attention Mr. Hammond.)
GENTLEMEN :—Under favor of February 13th, you request my opinion upon the
following questions:

“l. Does a young men’s christian association or a young women's
association come within the meaning of the law respecting employment
agency licenses?

“2. Are teachers’ agencies subject to the law?

“3. Is a ministerial association a charitable association?”
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Under date of January 16, 1914, T rendered you an opinicn wherein I held that
under sections 836 and 893, General Code, charitable organizations were not re-
quired to have a license for the operation of an employment agency wherein a
charge for the service was made. These sections are as follows:

“Section 886. No person, firm or corporation shall open, operate or
maintain a private employment agency for hire, or in which a fee is
charged an applicant for employment or an applicant for help, without
obtaining a license from the commission of labor statistics, and paying to
him a fee according to the population of the municipality as shown by the
last federal census, viz.:

“In cities of 50,000, and wpward_ .. ________________ $100 00
“In cities of 16,000 to 50,000 - 75 00
“In cities of less than 16,000 .. ___________ 50 00

© “In villages

“The commissioners may refuse to issue or renew a license to an ap-
plicant if, in his judgment, such applicant has violated the law relating to
private employment agencies, or is not of good moral character.

“Section 893. Except an employment agency of a charitable organiza-
tion, a person, firm or corporation furnishing or agreeing tc furnish em-
ployment or help, or displaying a sign or bulletin, or offering to furnish
employment or help through the medium of a circular, card or pamphlet,
shall be deemed a private employment agency, and subject to the laws
governing such agencies.”

The answer to each of your questions hinges. upon the definition of a charitable
organization. The word ‘‘charity” may be used in many senses and is employed in
different connections and with different applications in many fields of the law. Thus
the technical legal term “charity” is used with reference to a gift or a trust to be
applied “consistently with existing rules of law for the benefit of an indefinite
number of persons either by bringing hearts under the influence of education or
religion, by relieving their bodies from disease, suffering or constraint, by assisting
them to establish themselves for life or by erecting or maintaining public buildings
or works or by otherwise lessening the burdens of government.”

Words and Phrases page 1074.
S Am. & Eng. Encyc. of Law, p. 894.

In this connection the word “charity embraces of necessity a substantial element
of publicity; that is, a gift or trust to come within the rules of law applicable to
such technical term “charity” must tend in a way to benefit the public and to relieve
the government of some of its burdens.

Thus it is well settled that a bequest for the benefit of defined persons is not
a charity but a trust only, and as such is subject to the rules controlling ordinary
trusts.

5 Am. & Eng. Encyc. of Law, 896.
So the word “charity” as employed in this sense can have no application to

beneficial or charitable associations organized for the benefit solely of their own mem-
bership.
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Swift vs. Eastern Beneficial Society 73 Pa. St. 362.
59 Maine 326.

Vol. 3 Am. & Eng. Encyc. of Law, 1044,

Vol. 5 Am. & Eng. Encyc. of Law, 894, et seq.

Words and Phrases, Title “Charity,” p. 1077.

“Charity” in its broadest sense, however, is defined as follows:

“‘Charity’ in its widest sense, denotes all the good affections which men
ought to bear towards one another, and in that sense embraces what is
generally understood by benevolence, philanthropy, and good will. In its
more restricted sense it means merely relief or alms to the poor.”

Words & Phrases Vol. 2, p. 1074.
5 Am. & Eng. Encyc. of Law 894 and cases cited.

There is nothing in the statutes quoted above which serve of themselves to
indicate the precise sense in which the term ‘‘charitable” is employed.

A review of the decisions dealing with exemption from taxation as the same
pertains to charitable organizations however, sheds some light in this connection.
The language of the constitution, article XII, section 2, the construction of which
is involved in the cases of this state, exempts institutions of purely public charity.
In the statute involved in your questions, however, it is a charitable organization
which is exempted from the payment of a license fee. It is well settled that a
license is in no sense a tax, and, therefore, the constitutional provision has no
bearing upon this statute. It is very material, however, to note in considering the
views of the courts with reference to the constitutional provision, that great stress
is laid upon the necessity that the charity be essentially public in its nature. In the
present statute reference is not made to the public nor is the term ‘“‘charitable,” as
employed in section 893 of the General Code in any way limited by the term
“public” or any similar adjective.

The following cases in Ohio under the constitutional provision referred to re-
quire the charity to be essentially public in order to allow the organization to take
advantage of the exemption clause:

Library Assn. vs. Pelton, 36, O. S. 253,

Humphrey vs. Little Sisters of the Poor, 29 O. S. 201.
Davis, Auditor vs. Camp Meeting Assn. 57 O. S. 257.
Little vs. Seminary, 32 O. S. 417.

Myers vs. Aiken, 8 C. C. 232.

Gerke vs. Purcell, 25 O. S. 242.

Watterson vs. Halliday, 77 O. S. 150.

The case of Morning Star Lodge vs. Hayslip, 23 O. S. 145 is of especial im-
portance in this connection. Tt was therein held that a charitable or beneficial
association which extends relief only to sick and needy members and to the widows
and orphans of its deceased members, is not an institution of purely public charity.

In other states, however, constitutional provisions exist which exempt “charit-
able institutions.” The language employed being substantially the same as that
of the statute in question, there being no qualifying adjective expressly restricting
the charity to one of a public or general nature. Cases construing such provisions
quite generally hold that charitable organizations which are not essentially public
in their nature or such as arc confined to the benefit of a limited and specified
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number or even to the bent of their own members, come within the constitutional
exemption from taxation. These decisions would seem to support a similar holding
with reference to section 893 of the General Code. The following are examples of
such holdings: b

Fitterer vs. Crawford 157 Mo. 51.

Philadelphia vs. Masonic Home, 160 Pa. 572-577.

Hibernian Society vs. Kelley, 28 Oregon 173.

City of Petersburg vs. Petersbhurg Benevolent Assn., 78 Va. 431.
Union Pacific Ry. Co. vs. Artist, 60 IFed. 365.

Without quoting front these decisions at length in considering the difference
in language between the constitution, as applied to exemption from taxation and
the language of our statute and according due credence to the general rule running
through the above quoted decisions, I am of the opinion that under the statutes
under consideration an organization need not necessarily afford its advantages to
the public or even to an indefinite and unascertained portion of the public to come
within the exemption therein provided for.

The answer to each of your questions, therefore, depends on whether the or-
ganizations involved are charitable in their nature, regardless of whether or not the
charity comprehended by the organization is a public charity or otherwise.

I am of the opinion that the term ‘“charitable,” therefore, must not be given
its broadest comprehension. The following cases support the statement that, “the
test which determines whether the enterprise is charitable or not is its purpose.
If its purpose is to make profit it is not a charitable enterprise.”

Long vs. Rosedale Cemetery, 84 Fed. Rep. 135.
Union Pac. Ry Co. vs. Artist 60 Fed. 365, 3rd syllabus, page 368.

An organization is certainly not a charitable organization if it is run for profit.
In view of the above authorities, therefore, I may say that an organization is en-
titled to the xemption provided by section 893 of the General Code when the same
is operated not for profit, and has for its purpose a charitable one, to wit, benevo-
lence, philanthropy, good will, alms giving or some kindred good.

Under the rule established by the Ohio cases above cited, I am of the opinion
that there can be no question but that a Young Men’s Christian Association or a
Young Women’s Christian Association are “ charitable organizations” and that they
come within the meaning of the exemption provided by this statute. Indeed, in
the case of Y. W. C. A. vs. Spencer, 9 C. C. n. s, 351, the court expressly recognized
the Young Women’'s Christian Association as an institution of “purely public charity.”

In the case of People ex rel. Brooklyn Y. M. C. A. vs. Willis, 52 N, Y. Supp.
739, the court said: ’

“There can be no question that the Young Men’s Christian Association is
an association incorporated for charitable work as charity is understood
and defined in the law. Not only is its work charitable but it is benevolent,
and undoubtedly in the highest degree commendable and beneficial.”

1 have in mind the case of the Trustees of the Y. M. C. A. vs. City of Patterson,
N. J. 61 N. J. L. 421, wherein the court held that the buildings of the Young Men’s
Christian Association were not used for exclusively charitable purposes, which the
court considered to have application only to such charitable purposes as were
deemed eleemosynary, to wit, purposes connected with the distribution of charity,
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id est, of aid to the needy. Also the case of Chapman vs. Holyoke Y. M. C. A,, 165
Mass. 280, wherein the court held that a Young Men’s Christian Association was not
- a public charitable corporation whose purposes were not only charitable but also
social, and whose benefits were confined to its members, and therefore, not en-
titled to exemption as a public charitable corporation.

I am of the opinion, however, that neither one of these cases can be reconciled
to the Ohio rule. They are subject to distinction on several grounds. In the New
Jersey case the court was required to restrict the exemption to buildings used ex-
clusively for charitable purposes, and there is no such limitation in the statute upon
which your questions hinge. The Massachusetts case involved exemption from
liability for tort rather than exemption from a tax or license. At any rate,
whatever force may be given to these decisions, it is clear that under the author-
ities, especially in Ohio, which authorities must be allowed to control, as laid down
in the cases of Library Association vs. Pelton, Morning Star Lodge vs. Hayslip,
Gerke vs. Purcell and the other decisions above referred to, an association such as
the Young Men’s Christian Association or the Young Women’s Christian Association,
whose benefits are open to all members of the public, subject to the same con-
ditions, and which is operated without a view to profit, must be considered a
charitable institution, and, therefore, exempt from the payment of a license under
section 893 of the General Code.

In regard to your inquiries with reference to teachers’ agencies and ministerial
associations, T can only say that the information at hand by no means permits of
the exercise of any judgment as to the real nature of these organizations. My
advice as to the same, therefore, must be restricted to a reiteration of the rules
above set out. In brief, if these organizations are of themselves primarily of a
charitable nature, and if they are operated without a view to profit they may
undoubtedly conduct an employment agency without having to procure a license
so to do. If, however, these organizations are primarily engaged in some other
activity, having in view in one way or another a pecuniary gain, and the employ-
ment agency even though such agency itself be not a paying proposition or even
though it is not operated with the intention of deriving a gain therefrom, neverthe-
less if such agency is a mere incident to the primary object of an organization
operating for gain, I am of the opinion that it would be necessary to procure a
license. The question, therefore, is one of fact upon which I am unable to venture
definite advice without further information.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.
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811.

FREE TURNPIKE ROAD COMMISSIONERS — CUSTODY OF FUNDS—
COUNTY COMMISSIONERS—COUNTY AUDITOR—ROAD IMPROVE-
MENT. ’

Funds arising from the sale of bonds from the construction of a free turnpike
under section 7232, et seq., General Code, should be deposited with the treasurer of
the county and paid out by him upon the warrant of the county auditor. The road
commissioners have no right to the custody of such funds.

CoLumBuUs, OHIo, March 10, 1914,

Hon. WM. C. BrowN, Prosecuting Attorney, Steubenuville, Ohio.

Dear Sir:—Under date of January 20th you submitted for an opinion, the fol-
lowing :

“Would you kindly give an opinion as to the right of free turnpike
road commissioners to the custody of funds arising from the sale of
bonds, sold for the purpose of creating a fund to construct a free turnpike
road? That is, should such funds by law be deposited in the county treas-
ury and the payments made by approval of the county commissioners upon
warrant of the county auditor on the treasurer, or have the road commis-
sioners the right to such custody of the funds that they may deposit the
same in a bank and receive interest on daily balances therefrom, accruing
to the benefit of the district taxed for such road improvement.”

The identical question presented by your inquiry was decided in the case of
State ex rel. Sapp, et als. vs. John L. Means, Auditor, Common Pleas Court of Jef-
ferson county. Judge Worley in the opinion says:

“Now we come to the question in case bonds are sold and funds are
raised by the sale thereof, how should such funds be paid out? An im-
mediate answer to that question is that the funds so raised should be paid
out exactly the same way as the statute provided they must be paid out
where the funds are raised solely by taxation, which is by the treasurer
on the warrant of the auditor, he being first directed in writing to so do
by the road commissioners.

“And, as reasons for the answer which I give I say first that the
statute is entirely silent on the subject so far as any direct and express
provision is concerned. But by analogy it should follow the same rule as
is prescribed for money raised by taxes. Why should it not be so? And
if it should be paid out by the treasurer on the warrant of the auditor, then
as a matter of course it must be first placed in the county treasury.

“A second reason is that there is no statutory authority whatever for
the road commissioners receiving the money on the sale of the bonds and
depositing the same where they please and paying it out as they see fit.
Such a method of handling the public funds is unusual and I may say un-
reasonable, and to so handle public funds cannot be presumed by a mere
failure to give express direction as to how the same may be handled, de-
posited and paid out.

“As a third reason I say that nowhere in the statutes is there any
warrant for the handling of public moneys according to the method that
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is claimed on behalf of the road commissioners in this case. And that being
true, this is a very good reason in my judgment, why such authority as is
now claimed on behalf of the road commissioners, the relators in this case,
cannot arise by implication. It is wholly contrary to the policy of the law
with respect to the handling of public funds. As a fourth reason I call at-
tention to the fact that as originally enacted, section 7283, which provides
for the sale of the bonds, and section 7284, which provides for their pay-
ment, was one and the same section enacted at the same time and so related
to each other that the provisions oi section 7284 must necessarily be read
with reference to the provisions of 7283, and when so read, I think warrant
the conclusion which I have reached, that the funds raised by the sale of
the bonds must be paid out in exactly the same manner as are funds raised
by taxation either by the general tax or the extra tax. And, as a fifth
reason for the answer which I have given, 1 call attention to the provi-
sions of the section 7308, which among other provisions contains this lan-
guage:

“‘Whenever any free turnpike road constructed in accordance with the
provisions of this chapter, shall have been fully paid for, and the bonds and
coupons, if bonds have been issued thereon, shall have been redeemed, and
the pike commissioners of such road shall have ceased to exist, and any
money remaining in the treasury of the county in which such road was or
shall be constructed, and which was derived from taxation or the sale of
bonds to construct such road, shall, upon the order of the county commis-
sioners be paid over, upon the warrant of the county auditor in such amounts
and at such intervals as they deem proper, to the pike superintendents as
the case may be, to be by such superintendent or superiniendents used,
under the provisions of chapter eight, title four, part two, in making re-
pairs of such road for the construction of which such remaining money was
raised. And this provision shall apply in all cases where there is now a
balance remaining in the county treasury, as well as to all such cases as may
arise in the future’

“It will be noticed that this provision refers to the money arising from
the sale of bonds being in the county treasury. But it is claimed upon the
part of these relators that it does not necessarily go into the county
treasury, but that they may place it where they see fit to place it.

“But I say that the language of this statute clearly indicates that the
proper place for it is in the county treasury and that if any of it remains
after the improvement has been paid for, then it may be paid out by the
county treasurer as the section provides.

“Now as a sixth reason for answering the question as I have, that this
money arising from the sale of honds should be paid into the county treas-
ury, I call attention to sections 2294 and 2295 of the General Code.

“Section 2294 refers to the sale of honds by county commissioners, by
boards of education and by commissioners of free turnpikes, just such
commissioners as are the relators in this action.

“Section 2295 provides as follows: ‘None of such bonds shall be sold
for less than the face thereof, with any interest that may have accrued
thereon, and the privilege shall be reserved of rejection of any or all
bids.

“If bids are rejected the bonds shall again be advertised.

“All money from hoth principal and premiums on the sale of such bonds,

shall be credited to the fund on account of which the bonds are issued and
sold. :

331
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“Notice the provision which says that the money arising from the sale
of such bonds, which includes the kind of bonds attempted to be sold in
this case, shall be credited to the fund on account of which the bonds are
issued and sold.

“Now what does that mean? How could they be credited to this fund,
if they are placed in some private bank? Who has charge of the fund on
account of which these bonds are sold? Who is the custodian of that
fund? Who keeps the account? Who does the crediting?

“It is wholly foreign to our ideas to keep public funds and the account
thereof by anybody except the treasurer of the political division in question,
which in this case is the county treasury. No political division has any
connection with it other than the county; the township does not have any
connection with it. There is no provision in the statute that these road com-
missioners shall have a treasury or a treasurer or shall be the custodian
of funds exceot for the incidental purposes of paying the same out. So
that it seems to me that the only reasonable construction that can be placed
upon sections 2294 and 2295 is, that in case of the sale of bonds such as were
attempted to be sold in this case, that the county treasurer shall have the
custody of the proceeds of such sale, and that he shall keep a record of
the funds pertaining to the improvement, and that he shall credit the pro-

" ceeds of the sale of the bonds to such funds. He does that by virtue of his

office, and by virtue of the general powers conferred upon him by law, but
no other body or officer is in any way authorized to keep a record of such
fund.

“So for all of these reasons I am constrained to believe that the money
arising from the sale of bonds as in this case, must necessarily, under the
law, be paid into the county treasury.

“In reaching this conclusion, and with reference to the provisions of the
law in section 7284, as to the method of paying out the funds arising from
the extra taxes, I have not overlooked the provisions of section 7260, which
among other things contains the following statement, to wit.

“‘So much of the taxes mentioned in section 7257, levied and collected
on taxable property within the bounds of a road located under the pro-
visions of this chapter, which is not discharged in labor, and which is paid
into the county treasury, shall be paid by the treasurer, upon the warrant
of the county auditor, to the road commissioners of such road to be ex-
pended by them in constructing it, and to the payment of the principal and
interest of bonds, if any have been issued therefor, this section shall apply
to such taxes as have been levied theretofore and have not been paid to
township trustees.’ :

“Now it is true that that section does provide that these general taxes
referred to therein shall be paid by the treasurer upon the warrant of the
county auditor to the road commissioners of such road to be expended by
them in the construction of it. But I take it that that section even though
the language of it is different from section 7284, nevertheless means pre-
cisely the same thing, which is that the funds therein referred to, shall be
paid upon the warrant of the county auditor by the treasurer at the direc-
tion of the road commissioners. From these authorities and the construc-
tion which I have placed upon these various sections of the statute, I am
fully convinced that this money arising from the sale of bonds should be
paid into the county treasury, and for that reason that the contract which
the road commissioners entered into, requiring them to deposit the money
elsewhere is illegal and void.”
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The reasoning of Judge Worley seems to me to be sound, and the holding
in this case, in my judgment, is correct.

I am, therefore, of the opinion that the funds arising from the sale of bonds
for the construction of free turnpikes, under sections 7232, et seq., should be deposited
with the treasurer of the county and paid out by him upon the warrant of the county
auditor. The road commissioners have no right to the custody of such funds.

Very truly yours,
TimoTHY S. loGAN,
Attorney General.

812.
CONSTRUCTION OF THE PHRASE “IN WHICH SAID TAX ORIGINATES.”

The meaning of the phrase “in which said tax originates,” as used in section
5332 as amended in 103 O. L., 463, is that the situs of the property passing by descent,
devise, or deed or gift for general property taxation purposes in this state determines
the place of the origination of the tax.

CorLumsus, OHio, March 14, 1914,

Hon. ArRTHUR VAN Epp, Prosecuting Attorney, Medina, Ohio.

Dear Sir:—I beg to acknowledge receipt of your letter of February 26th,
requesting my opinion as to the meaning of the phrase “in which said tax originates,”
as used in section 5332, as amended, 103 Ohio Laws, 463.

The language in question is simply a paraphrase of article XII, section 9, of
the constitution, as recently amended. In fact, it was, evidently, in deference to
the requirement of this provision that this particular change was made in section
5331, which in this respect reads as follows:

“Fifty per cent. of such tax shall be for the use of the state; and
fifty per cent. of such tax shall go to the city, village or township in which
said tax originates.”

However, I have found no clue in the debates of the constitutional convention
of 1912 adequately disclosing the meaning of the phrase in question, as it is em-
ployed in the constitution.

I find no similar provision in any of the inheritance tax statutes of other states.

Accordingly, I have been obliged to arrive at the conclusion which I shall
hereafter express by process of elimination.

The following meanings might be, conceivably, applied to the language in
question:

1. The place where the testator died; inasmuch as it is his death which
creates the estate of inheritance.

2. The place where the executor resides; because, as you state in your letter,
he is obliged to pay the tax and it is to come out of funds in his hands.

3. The place where the will is probated; inasmuch as it is this act which gives
final effect to the disposition made by the testator of his estate.

4. The domicile of the testator at his death.

5. The situs of the property passing, by will or otherwise, considered for
purposes of property taxation.

I can think of no other possible meanings which might be given to the language
in question.
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The first of these meanings must be rejected, when section 5331, in its entirety,
is considered. One of the essential provisions of the section is that all property
and interests therein, subject to the jurisdiction of this state, which passes by one
of the three modes mentioned to persons other than those in the direct line of
ascent or descent of the testator or decedent, shall be subject to the tax. The
effect of this is that, if real estate located in Ohio passes by descent, devise or
deed of gift, to a person whose interest therein is taxable, the tax is to be charged
and collected, and fifty per cent. of it must go to some taxing district in this state.
So, if the owner of the property should die in another state, the use of the first
meaning would lead to impossible consequences.

For similar reasons, the second above suggested meaning must be rejected, as
it is possible that the executor of the estate might be a non-resident of this state.

The third possible meaning must be rejected for two rcasons: lst, because it
is not necessary that the property pass by will, it being sufficient that it passes by
descent or deed of gift; and, second, because such a meaning would give the taxes
to the county seat in all cases, whereas the plain purport of the statute is to the
contrary.

The fourth suggested meaning must be discarded, for reasons similar to those
advanced by me in discussing the first and second meanings, respectively. That
is to say, the decedent might have been domiciled in another state at the time of
his decease; in which event the adoption of the meaning now under discussion
would afford no rule for the distribution of the tax assessed, on account of the
devolution of real property located in Ohio.

By process of elimination, then, I have arrived at the choice of the fifth sug-
gested meaning, and I am of the opinion that the situs of the specific property
passing, by descent, devise or deed of gift, for general property taxation purposes
in this state, determines the place of the origination of the tax for the purposes
of section 5331, General Code.

That situs, in my judgment, is to be determined with respect to the situation
of the property as it existed at the death of the decedent; that is just prior to his
death. In this sense effect is given to the principle that the testator’s death
creates the inheritance and gives rise to the liability for the tax; thus, in a way,
“originating” the latter. So, if the property passing by inheritance be real estate,
the taxing district in which the tax originates, as to that portion of the estate, is
that district in which the real estate is located; if the property so passing be
tangible personal property, the district in which the tax originates is that district
in which it would have been listed for general property taxation by the testator,
at the time of his death, under the statutes providing for the place of listing tangible
personal property; if the property so passing consists of moneys, credits or invest-
ments, then (with certain possible exceptions, it not being my purpose to go into
complete detail in this opinion) the tax originates in the district in which the
decedent was domiciled at his death.

By adopting the rule which, I have laid down, a place for the origination of the
tax will be furnished as to all property “subject to the jurisdiction of the state”
within the intendment of section 5331; whereas, the adoption of any other rule
creates the possibility, at least, of failing to assign a “district of origination” to
some inheritances of property subject to such jurisdiction.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.



ATTORNEY GENERAL. 335

813.

SAVINGS AND LOAN—FOREIGN SAVINGS AND LOAN COMPANY—
THE RIGHT TO ADVERTISE IN OHIO.

Where a foreign savings and loan company advertises in a newspaper in Ohio
the payment of six per cent. on savings and paid up stock, the soliciting of business
by such company in such manner does not come within the meaning of the phrase
“doing business” as employed in section 678, General Code.

CoLumeus, Onio, February 26, 1914.

Hox. James A. Deving, Inspector Building & Loan Associations, Columbus, Ohio.

Deak Sir:—Under date of January 16, 1914, you wrote asking an opinion of
me, and in your communication you say :

“The enclosed letter from Charles O. Britton, Esq., counsellor at law,
Indianapolis, Ind., on behalf of the Union National Savings & Loan As-
sociation of that city, is referred to you with request that you advise us
what, in your opinion, constitutes ‘doing business’ under sections 678, et
seq., of the General Code of Ohio.

“This question was raised through having referred to this department
an advertisement in a Dayton, Ohio, newspaper wherein this association ad-
vertised the payment of ‘6% on savings and paidup stock,’” whereupon we
called their attention to the requirements of the Qhio Laws covering the
transaction of business in this state by such foreign associations. The
enclosed letter resulted therefrom.” '

Section 678, General Code, provides as follows:

“Foreign building and loan associations doing business in this state
shall conduct such business in accordance with the laws governing domestic
associations. No foreign building and loan association shall do business
in Ohio until it procures from the inspector of building and loan associa-
tions a certificate of authority to do business in this state after complying
with the following provisions:

“1. Tt shall deposit with the inspector one hundred thousand dollars,
in cash or bonds of the United States or this state, or of a county or
municipal corporation therein, satisfactory to the inspector.

“2. It shall file with the inspector a certified copy af its charter, con-
stitution and by-laws, and other rules and regulations showing its manner of
conducting business together with a statement such as is required annually
from all associations.

“3. 1t shall also file with the inspector a written instrument, duly
executed, agreeing that a summons may issue against it from any county
in this state direct to the sheriff of the county in which the office of in-
spector is situated, commanding him to serve it by certified copy personally
upon the inspector or by leaving a copy thereof at his office. The inspector
shall mail a copy of any papers served on him to the home office of such
association.”

Statutes of similar import to the above, applying to foreign corporations of
different kinds, have been enacted in practically all of the several states and the
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provisions of these statutes in respect to what constitutes “doing business” within
the meaning of these terms have been construed in many decisions of the courts.
In these decisions, however, the courts for the most part have refrained from
formulating any gencral rules for determining when a foreign corporation is
“doing business” within the meaning of such statutes, but have contented themselves
in determining whether, under the facts in particular cases, such corporations are
within the statute. As might be expected, the question has arisen most frequently
with reference to mercantile and commercial corporations. The decisions construing
statutes of this kind, with respect to the class of corporations just noted, have been
influenced in a large measure, by the fact that the commerce clause of the federal
constitution limits to a considerable extent, the power of the states to enact measures
restricting the business of foreign corporations of this kind.

Insofar as any general rule can be gathered from the decisions, the phrase
“doing business” within any particular state as applied to foreign mercantile and
commercial corporations, implies corporate continuity of conduct in respect to such
business ; such as might be evidenced by the investment of capital; the maintenance
of an office for the transaction of business and those incidental circumstances
which attest the corporate intent to avail itself of the privilege of carrying on busi-
ness.

Penn Colliers Co. vs. McKeever, 183 N. Y., 98.
* Simmons-Burk Clothing Company vs. Linton, 90 Ark., 76.

Kilgore vs. Smith, 122 Pa., 48

Caesar vs. Capell, 83 Fed. Rep., 403-422.

Cooper Mig. Co. vs. Ferguson, 113 U. S., 727.

Toledo Commercial Co. vs. Glenn Mfg. Co., 55 O. S., 217, 222, 223;

With reference to such foreign corporations as insurance companies, investment
companies and building and loan companies, I am not prepared to hold that the
reason and purpose of statutes of this kind as applied to such corporations, re-
quire such evidence of intended business continuity in order to bring them within
the meaning of the phrase in question. As to such companies, business done or
transacted within the state through any agency, is “doing business” in such state.

Rose vs. Kimberly, 89 Wis., 545.

Swing vs. Munson, 191 Pa. St., 582,

Farrier vs. New England Mort. Security Co., 88 Ala., 275.
Hacheny vs. Leary, 12 Ore., 40.

Dundee vs. Mortgage Trust and Investment Co., 95 Ala,, 318.
State vs. Bristol Savings Bank, 108 Ala., 3.

State ex rel. vs. Co-operative Homestead Co., 47 Wash., 239.
Maine Guarantee Co. vs. Cox, 146 Ind., 107. °

Casualty Co. vs. Banking Co., 12 C. C. (n. s.) 200.

State vs. Insurance Co., 24 C. C., 387.

Doing business within the meaning of statutes of this kind means transacting
some act of business of the character for which the foreign corporation was or-
ganized and it has therefore been held, as often as the question has arisen, that the
act of the foreign corporation in selling and placing its corporate stock, does not
offend statutes of this kind.

Payson vs. Withers, 5 (U. S.), 269.

Bartlett vs. Choteau Ins. Co., 18 Kans. 369.

Bank vs. Leeper, 121 Mo. App., 688.

Union Trust Co. vs. Sickles, 125 App. Div. (N. Y.), 105.
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I take it, however, that the matters advertised by the company referred to in
your communication, had no reference to the corporate stock of such company,
but that the matter so advertised was something pertaining to the ordinary and
usual business of the company. The act of the company, however, in advertising
the payment by such company of “6% on savings and paid up stock” was not doing
business in the sense that any business was thereby transacted, but at most this
advertisement was but a solicitation of business and as to this it has been held as
often as the question has been presented, that mere solicitation of business is not
“doing business” within the meaning of statutes of this kind. It is true that the
decisions in many of the cases touching this point, have been influenced by the
commerce clause of the federal constitution, but in other cases where this con-
stitutional provision did not apply and was not taken into consideration, the de-
cisions have been to the same point. Thus in the case of Board vs. The Union &
Am. Publishing Co., it was held that soliciting subscriptions for a newspaper
published in another state, by a corporation, was not “doing business” within the
state of Alabama, within the meaning of the constitution of that state, prohibiting
foreign corporations from doing any business in the state without having at least
one known place of business and an authorized agent or agents therein.

In the case of American Contractor Publishing Co. vs. Bagge, 91 N. Y. Supp,,
73 it was held that where a foreign corporation was engaged in publishing a magazine
in Illinois and employed an agent in New York who merely solicited orders for
advertisement, which orders were required to bhe forwarded to Illinois for ac-
ceptance and if accepted, the advertisement appeared in the magazine, such trans-
action did not constitute doing business in New York within the meaning of the
statutes of that state, requiring foreign corporations doing business in New York,
to obtain a certificate from the secretary of state and pay a license tax. While a
state has no power to prevent its citizens from making contracts in another state,
it has the undoubted right to prohibit to an unauthorized foreign corporation, the
right to solicit business within its jurisdiction, when such business is not protected
by the commerce clause of the federal constitution. Nutting vs. Mass., 183 U. S, 553.

With respect to foreign building and loan companies, the statute has not pro-
hibited them from soliciting business in the manner disclosed and called in question.
By your communication, and on the considerations hereinbefore noted, I am of the
opinion that the act of the company in question, in soliciting business in the manner
indicated, does not come within the meaning of the phrase “doing business” as em-
ployed in section 678, General Code.

Yours very truly,
TimoTHY S. HoGaN,
Attorney General.
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814,

BOXND ISSUE—ATTORNEY'S FEE—TRANSCRIPT.

The city of St. Marys is without authority to pay the sum of two hundred and
sixty dollars for the service of attornevs to whom was submitted a transcript of
proceedings in connection with the issue and sale of bonds; this fee was included as
a part of the bid.

CorLumsus, Ouio, March 19, 1914,

Hox. L. C. Broneeck, City Solicitor, St. Marys, Ohio.
DEear Sir:—I have your letter of March 4, 1914, as follows:

“On December 7, 1913, Spitzer-Rorick & Company of Toledo presented
a bid to J. F. Boos, city auditor of St. Marys, Ohio, for a series of bonds
that were to be issued within a short time thereafter.

“On the 17th day of December, 1913, the council of the city of St.
Marys, Ohio, by resolution, awarded the bonds in question to Spitzer-
Rorick & Company.

“You will notice in the fourth paragraph of the bid, that Spitzer-
Rorick & Company included as a part of their proposition that the sum of
$260.00 be allowed them as attorney fees.

“The question bothering me at this time is as to whether or not such
an allowance would be legal, that is, whether or not the city of St. Marys
could pay the sum of $260.00 to Spitzer-Rorick & Company for the services
rendered by the attorneys to whom they submitted the transcript of the
proceedings.”

Section 3924 of the General Code reads:

“Sales of bonds, other than to the trustees of the sinking fund of the
city or to the board of commissioners of the sinking fund of the city school
district as herein authorized, by any municipal corporation, shall be to the
highest and best bidder, after thirty days’ notice in at least two news-
papers of general circulation in the county where such municipal corporation
is situated setting forth the nature, amount, rate of interest and length of
time the bonds have to run, with time and place of sale. Additional notice
may be published outside of such county by order of the council, but when
such bonds have been once so advertised and offered for public sale, and
they, or any part thereof, remain unsold, those unsold may be sold at
private sale at not less than their par value, under the direction of the
mayor and the officers and agents of the corporation by whom such bonds
have been, or shall be, prepared, advertised and offered at public sale.”

Nowhere in the statute is the municipality given any authority to reimburse
the bidders for fees paid to attornegs by them in passing upon the validity of the
bonds, and this department has frequently held that this may not be done. Accord-
ingly, it is my opinion that the city of St. Marys is without authority to pay the
sum of two hundred and sixty dollars to Spitzer-Rorick & Company for the services
rendered by the attorneys to whom they submitted transcript of the proceedings in
connection with the issue and sale of the bonds.

Very truly yours,
TimorHY S. HoGaN,
Attorney General.
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815.
BOARD OF HEALTH—REFUSE—PUT-IN-B.AY.

The board of health of the village of Put-in-Bay, or the board of health of the
township in which this village is located, as the case may be, has the right, within
their respective jurisdictions, to abate a nuisance caused by the throwing of refuse
from boats into the bay.

CoLuMBus, OHio, March 4, 1914.

‘The State Board of Health, Columbus, Ohio.

GENTLEMEN :—I have your favor of February 2, 1914, asking an opinion of me,
in which you say:

“For several years we have had complaints from the health authorities
of Put-in-Bay in regard to the practice of excursion boats throwing refuse
such as papers, remains from lunches, sweepings, etc, into Put-in-Bay
while the boats are at the docks. The local board of health is anxious to
take some action to prevent this practice, if within its jurisdiction, and 1
should be glad if you will inform me if the local board of health or the
state board of health has the authority to issue an order to companies or
persons operating these boats to provide other means for disposing of
their wastes.

“You will realize the necessity of some action if you have taken oc-
casion to observe the manner in which the beach at Put-in-Bay is littered
with rubbish of all descriptions.”

I take it that the local board of health referred to in your communication is the
board of health of the village of Put-in-Bay.

Section 4404, General Code, provides that the council of each municipality shall
establish a board of health, composed of five members, to be appointed by the mayor
and confirmed by council, but shall serve without compensation and a majority of
whom shall be a quorum, and that the mayor shall be president of such board by
virtue of his office. It is further provided in said section, that in villages the council,
if it deems advisable, may appoint a health officer, to be approved by the state board
of health, who shall act instead of a board of health, and fix his salary and term
of office. It is provided that such appointee shall have the powers and perform
the duties granted to or imposed upon boards of health, except that rules, regulations
or orders of a general character and required to be published, made by such health
officer, shall be aproved by the state board of health.

Section 4413, General Code, provides as follows:

“The board of health of a municipality may make such orders and
regulations as it deems necessary for its own government, for the public
health, the prevention or restriction of disease, and the prevention, abate-
ment or suppression of nuisances. Orders and regulations not for the
government of the board, but intended for the general public, shall be
adopted, advertised, recorded, and certified as are ordinances of munic-
ipalities, and the record thereof shall be given, in all courts of the state, the
same force and effect as is given such ordinances.”

By section 4420, General Code, it is provided that the local board of health shall:
abate and remove all nuisances within its jurisdiction. Section 4414 and 4415, Gen-
eral Code, provides as follows:
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“Section 4414. Whoever violates any provision of this chapter, or any
order or regulation of the board of health made in pursuance thereof, or
obstructs or interferes with the execution of such order, or wilfully or il-
legally omits to obey such order, shall be fined not to exceed one hundred
dollars or imprisoned for not to exceed ninety days, or both, but no person
shall be imprisoned under this section for the first offense. and the pros-
ecution shall always'be as and for a first offense, unless the affidavit upon
which the prosecution is instituted, contains the allegation that the offense
is a second or repeated offense.

"Section 4415. If such violation, obstruction, interference or omission
be by a corporation, it shall forfeit and pay to the proper municipality a sum
not te exceed three hundred dollars, to be collected in a civil action brought
in the name of the municipality. Any officer of such corporation having
authority over the matter, and permitting such violation, shall be subject
to fine or imprisonment, or both, as heretofore provided. The judgment
herein authorized being in the nature of a penalty or exemplary damage,
no proof of actual damages shall be required, but the court or jury, finding
other facts to justify reccvery, shall determine the amount by reference
to all the facts, culpatory, exculpatory, or extenuating, adduced upon the
trial.”

The question presented is one as to the power of the local board of health
of the village of Put-in-Bay to meet the situation indicated in your communication.

In the case of Edson vs. Crangle, 62 O. S., 49, it was held that the boundary
line between the United States and Canada through Lake Erie is the northern
boundary of this state, and its jurisdiction extends to that line. The village of
Put-in-Bay is a municipal corporation and it may be a matter of some question
whether its authority or that of any of its agencies would extend to the abatemeunt
of existing nuisances in the waters of Put-in-Bay and Lake Erie, outside the
corporate limits of the municipality.

Savors vs State of Ohio, 8 N. P. (n. s.), 228.
State vs. Savors, 15 C. C. (n. s.), 65.

There is no question, however, as to the power of the local board of health to
abate nuisances on the beach, which is within the corporate limits, nor as to its
power by proper order to prohibit actions beyond the corporate limits, the natural
and obvious effect of which is to create a nuisance on the beach within its juris-
diction.

“It is the place where the nuisance is caused and not the place where
the act is done causing the nuisance, that determines the venue. McClain
criminal law, section 1177.7

Strawboard Company vs. State, 70 O. S., 140-147.

From the tenor of your communication, I take it that the beach affected by the
nuisance in question is a part of the village, but if it should appear that any part
of the beach affected by the nuisance is outside the limits of the municipality and
in the township, you will note that section 3391, General Code, provides that in each
township the trustees thereof shall constitute a board of health which shall be for
the township outside the limits of any municipality.

Sections 3392 and 3394 of the General Code, provide:
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“Section 3392. The township hoard of health may make such orders
and regulations as it deems necessary for its own government, for the
public health, the prevention or restriction of disease, and the prevention,
abatement, or suppression of all nuisances. All orders and regulations not
for the government of the board, but intended for the general public,
shall be adopted, recorded and certified as are ordinances of villages, (and
the) record thereof shall be given in all courts of the state, the same
force and effect as is given such ordinances, but the advertisements of
such orders and regulations shall be by posting them in five conspicuous
places within the township.

“Section 3394. Township boards of health shall have the same duties,
powers and jurisdiction, within the township and outside of any munic-
ipality as by law are imposed upon or granted to boards of health in
municipalities, and any violation of any order or regulation of such town-
ship board made pursuant ta such authority, or obstruction or interference
with the execution thereof, or wilful or illegal to obey such orders or
regulation, shall be punished, and the prosecution thereof instituted and
conducted in the same manner, and the fines and penalties and the disposi-
tion thereof, and the punishment shall be the same as is provided by law
for the prosecution and punishment of the violation of any like order or
regulation of boards of health in municipalities.”

It follows that by force of the statutory provisions above noted, that the
local board of health of the village of Put-in-Bay, or the board of health of the
township, as the case may be, has ample power and jurisdiction to provide for the
abatement of the nuisance in question.

Yours very truly,
TimorHY S. HOGAN,
Attorney General.

816.
CITY ENGINEER—RIGHT TO ACT AS CONSULTING ENGINEER.

_The city engineer of a city may be employed as consulting engineer in the in-
stallation of a water system and receive additional compensation for such work,
providing he has sufficient time to properly discharge the duties of both positions.

CoLuMmsus, OHIo, March 7, 1914,

Hon. E. W. Newkirk, City Solicitor, Wooster, Ohio.
DEear Str:—T have your letter of January 23, 1914, as follows:

“The city of Wooster will soon take the necessary steps to enlarge
and extend its water system so as to procure more and pure water. The
city has been advised by the state board of health to employ a consulting
engineer to supervise the testing of the new source of water supply, and
I presume to supervise the installation of the new or extended waterworks
system.

“Our regular city engineer claims that he is able to do this work and
wants to be employed to do it. He is by ordinance paid a certain salary
during the winter months, and a considerably larger salary during the
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summer months. The question is, has the service director, or, if he has
not, has the council by ordinance a right to employ the present city en-
gineer to do the above additional work and agree to pay him a salary or
fee in addition to his régular salary for said work.”

Section 1240 provides in part:

“No city, village, public institution, corporation or person shall pro-
vide or install for public use, a water supply or sewerage system, or
purification works for a water supply or a sewage, of a municipal corpora-
tion or public institution, or make a change in the water supply, waterworks
intake, water purification works of a municipal corporation.or public in-
stitution, until the plans therefor have been submitted to and approved
by the state board of health.”

From this section it is clear that your city must submit its plans for the in-
stallation of the proposed new water system, to the state board of health for ap-
proval, but this does not give the board any voice in the selection of an engineer
to direct the work. That is a matter for the consideration of your city authorities.

It will not be claimed by any one, I am sure, that it is the official duty of the
city engineer to act as a consulting engineer in connection with the installation of a
new water system. Such work is neither incident or germane to his duty as city
engineer. The question then is, can the city engineer be emploved to act as con-
sulting engineer on such work and be paid additional compensation. Judge Dillon,
in his work on municipal corporations, says on page 740, in a ncte to section 426:

“Payments of additional compensation to a city surveyor held valid
for preparing plans and specifications for a general system of sewage
disposal not contemplated when his salary was fixed and the work was
outside his official duties.”

Collock vs. Dodge, 105 Wis., 187.

The statutes in that case were very similar to our own. The charter of
Madison provided for the election by the council of a city surveyor, who was
required to be a practical surveyor or engineer and the council was authorized
to prescribe his duties and fix the fee and compensation for his services. It also
empowered the council to impose additional duties upon officers whose duties
were therein prescribed, and to fix the compensation of all officers elected by it,
which should not be increased or diminished during the time such officer remained
in office. The charter nowhere prescribed the duties of the surveyor except that
he should act upon the board of sewage assessors. The council although it had
prescribed from time to time the duties of the surveyor as to street improvements,
had never taken such action in regard to building sewers except to recognize that
such services were not official duties. The council having adopted a general system
of sewage disposal, employed “D.,” who had theretofore been elected city surveyor,
and his salary as such fixed before the beginning of his term of office, to prepare
plans and specifications therefor and agreed to pay him for such plans and specifica-
tions, etc., compensation in addition to his salary as city surveyor. In an action
by a taxpayer to restrain the payment of such additional compensation and to
recover back what had already been paid, it was held that the legislature had
delegated to the council the power to prescribe the  duties of the city surveyor and
to fix the fee and compensation for any services performed by him; that the
council had determined that the services in question were not official services; and
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that under the charter provisions this was not such an unwarranted exercise oi
power as to call for the intervention of the courts. It was said by the court in
that case:

“We concede the rule, in all its amplitude, that a person, accepting
a public office, with a fixed salary, is bound to perform the duties of the
office for the salary and that no very nice distinctions should be indulged
as to what are and what are not official duties. But the rule, nevertheless,
has its limit. It does not follow that public officer is bound to perform
all manner of public services without compensation because his office has
a salary attached to it, nor is he, in consequence of holding an office,
rendered legally incompetent to discharge duties which are extra-official
outside his official duties as prescribed.”

Mechem, on Public Officers, Sec. 863.

State ex rel. Seattle vs. Carson, 6 Wash., 250.
U. S. vs. Brindle, 110 U. S, 688.

See Eagle River vs, Oneida Co., 86 Wis., 266.

In our own state it was held in Lewis, Auditor, vs. State ex rel, 11 O. C. D,
p. 647:

“The services performed on the decennial board of equalization, under
the Hendley-Royer law, by the auditor, county surveyor and county com-
missioners, are without the scope of their official duties as such and are not
so ‘incident’ or ‘germane’ to the regular duties of the office to which they
have been respectively elected, as to make the provision for compensation
contained in the Hendley law in contravention of the act of the legis-
lature, 94 O. L., 396, or the constitution, article II, section 20.”

In White vs. East Saginaw, 43 Michigan, 567, it was said :

“The imposition of new duties not ‘incident’ or ‘germane’ to the regular
duties of his office upon an officer, does not change his office, but invests him
with a new office.”

There is nothing in the statutory laws of the state preventing the same person
from holding the position of city engineer and being employed as consulting en-
gineer in connection with the installation of a new waterworks system for the
city, neither docs the common law rule of incompatibility forbid one person holding
the two positions; nor is such person precluded from receiving the salaries or com-
pensations attached to both employments.

Since it is a well established principle of law, that where one person may legally
hold two different positions and does hold them, he may receive the salary of
both, for these reasons and from a consideration of the authorities quoted, it is
my opinion that your city engineer may be employed as consulting engineer in
the instaliation of a new water system and receive additional compensation for
such work, assuming of course, that he has sufficient time to properly discharge
the duties of both positions.

Yours very truly,
TimorHY S. HoGAN,
Attorney General.
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817.
FEES—INHERITANCE TAX—COLLECTION OF TAXES.

The fees allowed the county treasurcr under the inheritance tax law are fived
by section 2685, General Code. The fees of the auditor, treasurer and probate judge
are a part of the costs of collection and other necessary and legitimate expénses
referred to in section 5346, General Code.

CorLumsurs, OHio, March 3, 1914,

Bureau in Inspection & Supervision of Public Ofiices, Depariment of Auditor of
State, Columbus, Ohio.

GENTLEMEN :—I acknowledge receipt of your letter of February 19th, requesting
my opinion upon the following questions:

“What are the fees of the county treasurer under the inheritance tax
law, upon moneys collected by him in connection therewith?

“Are the fees of the auditor, treasurer and probate judge to be con-
sidered as a part of the cost of collection and other necessary and legitimate
expenses incurred by the county in the collection of such taxes, as referred
to in section 5346, G. C,, to he deducted from the amount of such taxes as
directed by said section?”

Section 2685, General Code, provides as follows:

“On settlement semi-annually with the county auditor, the county
treasurer shall be allowed as fces on all moneys collected by him on any
tax duplicate other than the liquor and cigarette duplicates, the following
percentages: On the first one hundred thousand dollars, one and one-
half per cent.; on the next two million dollars, five-tenths of one per
cent.; on the next two million dollars, four-tenths of one per cent.; and on
all further sums, one-tenth of one per cent. Such compensation shall be
apportioned ratably by the county auditor and deducted from the shares or
portion of the revenue payable to the state as well as to the county, town-
ship, corporations and school district; and all moneys collected on liquor
and cigarette duplicate, one per cent., on all moneys collected otherwise
than on the said duplicates, except moneys received from the state treasurer
or his predecessors in office, or his legal representatives or the sureties of
such predecessors, and except moneys received from the proceeds of the
bonds of the county or of any municipal corporation, five-tenths of one per
cent. on the amount so received, to be paid upon the warrant of the county
auditor out of the general fund of the county.”

The form given above is that found in 102 O. L, 277, when the section was last
amended.

In my recent opinion to the auditor of state, a copy of which you have, T held
that the collateral inheritance tax is a “tax collected on a duplicate” within the mean-~
ing of sections like the above; therefore, I am of the opinion that the first sentence
of the section applies to and governs the fees of the treasurer about which you
inquire.

However, the second sentence relating to the apportionment of the compensa-
tion does not control because of the conflicting provisions of section 5346, General
Code, discussed in the former opinion.
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Answering your second question, I am of the opinion that the fees of the
auditor, treasurer and probate judge are clearly to be considered a part of the cost
of collection and other necessary and legitimate expenses referred to in section
5346, and are to be deducted from the amount of the taxes as directed in said
section.

1 must confess that the conclusion which I have reached respecting the fees
of officers under the collateral inheritance tax are far from satisfactory to myself.
There should be at an early date some legislation which will clear up the entire
subject.

Yours truly,
TimotHY S. HoGaN,
Attornev General.

818.

OFFICES COMPATIBLE —HUMANE SOCIETY AGENT — PROBATION
OFFICER.

A humane society agent may also be appointed to act as probation officer of
the juvenile court.

Corumsus, OHIo, March 6, 1914,

How. H. H. SHirer, Secretary Board of State Charities, Columbus, Ohio.
DEeAR Str:—T have your letter of February 21, 1914, as follows:

“In the administration of the new juvenile code, we are urging all of
the juvenile courts to appoint a regular probation officer at such salary as
the work involved may warrant.

“In consultation with certain judges, the question has arisen whether
there is any legal restriction against the appointment, as probation officer
of the juvenile courts, of a person now serving as a regularly appointed
agent of the humane society. Most of these societies are more or less sup-
ported from the public funds and it is not clear at all to us whether such
real employment would be incompatible.”

Section 10070 of the General Code, authorizing the appointment of humane
society agents, reads:

“Such societies may appoint agents who are residents of the county or
municipality for which the appointment is made, for the purpose of pros-
ecuting any person guilty of an act of cruelty to persons or animals, who
may arrest any person found violating any provision of this chapter, or
any other law for protecting persons or animals or preventing acts of
cruelty thereto. Upon making such arrest, such agent shall convey the
person so arrcsted before some court or magistrate having jurisdiction of
the offense and there forthwith make complaint on oath or affirmation of
the offense.”

Section 1662 of the General Code, as amended 103 O. L., p. 874, providing for
the appointment of probation officers for the juvenile court, reads in part:
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“The judge designated to exercise jurisdiction may appoint one or more
discreet persons of good moral character, one or more of whom may be
women, to serve as probation officers, during the pleasure of the judge.”

Section 1663 of the General Code, reads:

“When a complaint is made or filed against a minor, the probation officer
shall inquire into and make examination and investigation into the facts
and circumstances surrounding the alleged delinquency, neglect, or de-
pendency, the parentage and surrounding of such minor, his exact age,
habits, school record, and every fact that will tend to throw light upon his
life and character. He shall be present in court to represent the interests
of the child when the case is heard, furnish to the judge such information
and assistance as he may require, and take charge of any child before and
after the trial as the judge may direct. He shall serve the warrants and
other process of the court within or without the county, and in that re-
spect is hereby clothed with the powers and authority of sheriffs. He may
make arrests without warrant upon reasonable information or upon view of
the violation of any of the provisions of this chapter, detain the person so
arrested pending the issuance of a warrant, and perform such other duties
incident to their offices, as the judge directs.”

The statutory law of the state does not prohibit one person from holding both
of these positions nor does the common law rule of incompatibility show them to be
incompatible. Neither is there anything to prevent one person from drawing the

. salaries of both positions, Since it is a familiar principle of law that where an
officer by law may and does hold two offices, he may receive the salaries of both.

I am therefore of the opinion that a humane society agent may also be ap--

pointed and act as probation officer of the juvenile court.
! Yours very truly,
TimorHY S. HoOGAN,
Attorney General,

819.

UNION CEMETERY—VILLAGE CEMETERY—CEMETERY FUNDS—DE-
POSITORY.

Where a union cemetery has been controlled jointly by a willage council and a
township, the withdrawal of the township leaves the cemetery for control as a village
cemetery, and the funds for this cemetery are to be controlled under the laws in re-
lation thereto; these funds might be deposited at interest under the provisions of
section 4295, General Code.

CorumBus, OHI0, March 16, 1914,

Hon. P. R. TavLor, Solicitor Port Jefferson, Sidney, Ohio.
Dear Sir:—I have your letter of March 6, 1914, in which you inquire:

“There is a union cemetery used jointly by the village of Port Jefferson
and Salem township. Our understanding is that a considerable time ago
the trustees of Salem township withheld from the management and control
of this cemetery, under the provisions of section 4196, G. C.
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“In view of this, and of the repeal of sections 4184 and 4185, G. C,,
by the act of the legislature, 103 O. L., 272, who is now custodian of the
cemetery fund? It appears to me that in all probability the village treas-
urer might be such custodian, though nothing is said in the statute about
1t.

“I further would ask your opinion as to whether this cemetery fund,
which now amounts to $5,000.00, is to be considered a fund of the munic-
ipality and as such capable of being let by contract to a depository, so as
“to cause the fund to earn some interest.”

Section 4196, General Code, reads:

“A municipal corporation or township united with another municipal
corporation or township, or both, in the establishment or control of a
union cemetery, may by a resolution of the council of the corporation or
of the trustees of the township and with the consent of the council of the
remaining corporation and trustees of the remaining township or town-
ships, withdraw from the management and control of such cemetery, and
relinquish the interest of such corperation or township therein, and there-
upon the cemetery shall be under the management and .control of the
remaining corporation and township, or corporations and townships.”

If, as I understand your letter, Salem township withdrew from the management
and control of this cemetery under this section, then it would seem to me that the
cemetery fund, as it existed when the withdrawal was completed would follow
the cemetery and under the management and control of the remaining corporation,
i. e., the village of Port Jefferson.

The only reason to my mind for the statute requiring the assent of those
remaining to the withdrawal of those going out, is to be found in the character
of the management and the condition of the cemetery fund and the withdrawal
and relinquishment mentioned in scction 4196, cannot be construed as limited
to the cemetery itself and leave the funds for future disposition, joint control
or subsequent bickering. '

The repeal of sections 4184 and 4185, G. C, has been construed by this office
as not calling for additional legislation, and as still leaving the control of union
cemeteries in the township treasury and the council of villages under the pro-
vision of section 4193, G. C. A copy of this opinion will be furnished you on re-
quest, but inasmuch as it applies to continuing control of union cemeteries and
your inquiry goes to control after a withdrawal under section 4196, I do not think
the same of sufficient importance to enclose a copy at this time.

The withdrawal of Salem township leaves the cemetery for control as a village
cemetery and the funds (cemetery) about which you inquire are to be controlled
under the laws in relation thereto; and it would seem to me that this cemetery
fund might be deposited at interest under the provisions of section 4295, General
Code.

Yours very truly,
TimotHy S. HocaN,
Attorney General.
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820.

COUNTY COMMISSIONERS—AGRICULTURAL SOCIETIES—CONSTRUC-
: TION OF HIGHWAYS.

1st. County comumissioners may permit a voluntary agricultural society to use
township road building machinery.

2nd. The county commissioners have no authority to contract for the repair
of roads without advertisment and competitive bidding with the association men-
tioned. A contract may be made with this association provided it is the lowest
competitive bidder answering the advertisement.

3rd. Before the roads of a county can be tmproved or repaired, under the
terms of house bill No. 444, at least ten per cent. of the total cost must be con-
tributeéd by private parties, and a commission appointed, as provided in section 1.
Contracts under this act must be made by this commission.

CorumMmsus, OHro, March 9, 1914,

Hon. H. R. LoowMis, Prosecuting Attornev, Ravenna, Ohio.
Dear Sir:—Under date of October 1, 1913, you inquired of me as follows:

“There has been organized in the county of Portage a voluntary
association consisting of about two thousand members, the purpose of
which is to improve the agricultural conditions of the county and the
public highways. The county commissioners have levied a tax for the
improvement of the public roads during the year 1914. The commissioners
and this association are desirous of entering into an arrangement whereby
the association will do the actual construction work of improving the high-
ways, the county commissioners to pay the actual costs of the work.

“In trying to find a way to carry out this purpose several questions
have arisen which the commissioners have requested me to submit to you
for determination: '

“First. Have the county commissioners authority to buy road building
machinery and permit the association to use such machinery in repair of
the highways within the limits of the county, such work being done at
actual cost and there being no profit to the association? (See sections
7432 of the General Code and 7481 of the General Code.)

“Second. Can the county commissioners without advertising for com-
petitive bids, contract with this association to repair and maintain the
county highways when such repair consists of cutting down hills, filling
depressions on the roadways, of opening existing ditches, constructing
necessary drainage and repairing surfaces with gravel, slate or slag, even
though the amount expended on a certain mile of road may exceed $1,000.00
(See section 7419, et seq.)

“Third. Can the county commissioners contract with said association
for the purposes mentioned in question two, where the association does
not pay ten per cent. of the cost of improvement?

“Fourth. Before the county commissioners can contract with this as-
sociation for the improvement of the highways, is it necessary that a com-
mission be appointed as provided by house bill No. 444, page 732, volume
103 of Ohio Laws, provided the association prefers not to have a com-
mission appointed by the court of common pleas, but to contract directly
with the county commissioners?”
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Sections 7432, 7480 and 7481 of the General Code relate to the purchase and
use by county commissioners of road machinery. They are as follows:

“Section 7432, The county commissioners may procure, by purchase or
otherwise, the necessary tools and machinery for the purpose of making
the repairs heretofore provided for.

“Section 7480. The county commissioners, if they deem it to the public
interest to do so, may purchase machinery or tools adapted for use in
the construction or repair of roads, employ the necessary labor to operate
them and pay therefor out of funds on hand applicable to the construction
or repair of roads in the county. Payment therefor shall be made from
the county treasury upon a warrant issued by the county auditor upon the
order of the county commissioners.

“Section 7481. Such machinery and tools shall he available for use in
the construction, improvement or repair of such county or township roads
within the county as the county commissioners shall from time to time
order and direct.”

Section 7432 is incorporated in the chapter relating to road repairs, and sections
7480 and 7481 are incorporated in the miscellaneous chapter of the road statutes.

It will be observed that the <ounty commissioners by virtue of section 7432
may purchase tools and machinery for use in making road repairs. Section 7480
gives them authority to purchase machinery or tools for the construction or repair
of roads and pay for same out of any funds in the county treasury applicable to
the construction or repair of roads, and directs how such payment shall be made.
Section 7481 authorizes county commissioners to direct the use of such machinery
and tools, and specifically states that the same shall bhe available for the construction
or repair of such county or township roads as the commissioners may direct.

There is no doubt of the power of the county commissioners under these
statutes to purchase such road machinery and pay the cost thereof, as well as the
cost of the labor necessary to operate the same, out of the county treasury. As
the use of such machinery is limited only to such township and county roads as
the commissioners may direct, and since there is no provision in the statutes limit-
ing the use thereof to any particular officer or person, so long as the same is used
on county or township roads, I see no reason why the commissioners cannot allow
the association provided for by section 12 of house bill No. 444 to use such
machinery. .

Your second question relates to the power of county commissioners to contract
for the repair of roads without advertisement and competitive bidding, and involves
consideration of the statutes embodied in the chapter on road repairs—sections 7407-
7458. The other sections of the chapter either have no connection with the subject or
provide for repairs in special cases.

Scction 7422 makes it the duty of county commissioners to

“cause all necessary repairs to be made for the proper maintenance of
all improved roads in the county * * *”

Section 7427 requires the commissioners to

“fix a day on which they will let to the lowest and best bidder the job
of furnishing and delivering such materials, so estimated, in such amounts
and at such places as is decided upon by them.”
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Section 7428 provides for the making of a contract with the successful bidder
for the furnishing and delivery of material and section 7430 allows county com-
missioners to employ labor by the day for making such repairs, or they may, by
virtue of section 7431,

“divide the work into convenient sections and let to the lowest and best
bidder or bidders, the job of making the repairs for one year, according
to specifications to be submitted to the bidders. In such event the notices,
contracts and bonds to be given, entered into, and furnished, shall be in ac-
cordance with the provisions of sections seventy-four hundred and twenty-
seven, seventy-four hundred and twenty-eight and seventy-four hundred
and twenty-nine.”

When proceeding under sections 7422, et seq., it is mandatory upon the county
commissioners to award contracts for furnishing and delivering material upon ad-
vertisement and competitive bidding. They have the discretionary power to employ
labor by the day or they may advertise for bids for the furnishing thereof and
award the contract to the lowest bidder. The association would not stand in any
different relation toward the county commissioners in this respect than a private
individual.

T am of the opinion that the commissioners may contract with the association
for furnishing and delivering material, and doing the work of repair for a period
of one year, providing bids have been advertised for and the association is the
lowest bidder, but they cannot contract with the association to repair and maintain
roads without advertising for competitive bids,

Sections 7443, 7445, 7446, 7447 and 7451 provide:

“Section 7443. All macadamized or graveled free roads, whether con-
structed under the general or local laws hy taxation or assessment or
both, or converted by purchase or otherwise from a toll road into a free
road under any law, and all turnpike roads, or parts thereof, unfinished or
abandoned by a turnpike company, and appropriated or accepted by the
commissioners of the county, shall be kept in repair as provided hereafter
in this chapter.

“Section 7445. In each county, the county commissioners are consti-
tuted a board of turnpike directors, in which the management and control of
all such roads therein shall be exclusively vested.

“Section 7446. The directors, at their first meeting, shall divide the
county into three districts, as nearly equal in number of miles of turn-
pike, and conveniently located, as is practicable, and each director shall
have the personal supervision of one of such districts, subject to all rules
and regulations that may from time to time be agreed upon by the board.
The directors shall hold a meeting as the board at least once in three
months, at their office at the county seat, and be governed in all transactions
by the rules governing county commissioners.

“Section 7447. The directors may appoint suitable persons to super-
intend the work of repairs on the several roads, who shall give bond and
security to the satisfaction of the directors for the faithful performance of
their duties, and take and subscribe an oath, which shall be endorsed on the
back of the bond, and filed in the auditor’s office of the county.

“Section 7451. The directors may contract for labor and material,
either at public sale or private contract, as will best subserve the interests
of the different roads, and shall certify to the county auditor, on or before
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the first Monday in June each year, the amount of money necessary for the
purpose of keeping such roads, including the bridges and culverts thereon,
in good repair.”

I am of the opinion that the turnpike directors, under these sections, cannot
contract direct with the association for the repair and maintenance of roads. The
commissioners may appoint superintendents and may contract for labor and material
without competitive bidding, but must do the work of repair themselves through
their agents, the superintendents to be appointed under section 7447.

Your third and fourth questions involve the construction of house bill No. 444
(103 O. L., 732).

Sections 1 and 12 of said act, provide:

“Section 1. When the county commissioners of any county have de-
termined to improve one or more highways within such county and any per-
son, persons, firm, partnership, corporation or association of persons desire
to contribute a fund for the purpose of assisting in the improvement of
such highway, such fund to be not less than ten per centum of the total
cost of such improvement, the said person, persons, firm, partnership, cor-
poration or association may apply to a judge of the court of common
pleas of the county, who may appoint four suitable and competent free-
holders of the county who shall, in connection with the county commis-
sioners, constitute a commission for the purpose of the improvement of
such road and serve until its completion.

“Section 12. Whenever, in any county in the state, there shall be a bona
fide, voluntary association, either incorporated, or unincorporated, not for
profit, of not less than one thousand citizens of any county, one of the
purposes of which organization is the improvement, maintenance and repair
of the public highways of said county, the commission as provided for in
section one of this act, having the right to expend money in grading,
draining, curbing and improving county and state highways by the use of
gravel, macadam, stone, brick, slag or other material, or expending money
for improving, maintaining and repairing said highways, from the public
funds under their charge and control, applicable for the construction,
maintenance or repair of public highways, may, without the necessity of
petition bheing presented by property owners or of advertising for com-
petitive bids, make contracts with said association, or its proper represent-
atives, to do such work of grading, draining, repairing and improving
county or state highways within said county, by the use of gravel, macadam,
brick, slag or other material and for the betterment generally of the high-
ways of said county and make payments thereof out of any road or bridge
funds under the control of said respective boards of officials, in the treas-
ury, or levied for the purpose of constructing, maintaining and improving
the public highways in said county.”

The intervening sections of the act deal with the compensation of the commission
provided for by section 1, their bond, oath of office, payment of expenses, employ-
ment of engineers, etc., and as they are not pertinent to the questions raised, |
refrain from quoting them. )

Before the roads of a county can be improved or repaired under the terms of
house bill No. 444, at least ten per cent. of the total cost thereof must he contributed
by private parties and a commission appointed as provided in section 1. Contracts
under this act must be made by the commission and not by the county commissioners
in any event. Very truly yours,

TiMotrHY S. HoGax,
Attorney General.
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821.

“BLUE SKY” LAW—WHAT CONSTITUTES SECURITIES UNDER THIS
LAW.

A corporation organized under the laws of Ohio and engaged in the busincss
of furnishing supplies to its members. consisting of drugs and automobile acces-
sories, where membership certificates are sold at twenty-five dollars each, the
purchasers of these certificates have 1o voice in the management of the supply com-
pany and do not participate in the profits of the company. No certificates of stock
are issued tn this company, and in fact a¢ member is not a stockholder in the com-
pany. These membership certificates sold in this way and on the above stated terms
do not constitute securities within the meaning of the Ohio “bluc sky” lazw.

CorLumnus, OHIo, March 14, 1914,

HoN. EMERY LATTANNER, Superintendent of Banks, Department of Banks and Banl-
ing, Columbus, Ohio.

Dear Sik:—Under date of March 3, 1914, T received a communication from
the securities department of your office asking my opinion on a question state:l
therein, as follows:

“A corporation organized under the laws of Ohio is engaged in the
business of furnishing ‘supplies’ to its members—these supplies consisting of
drugs and automobile accessories. The object is to secure a large mem-
hership and buy these supplies in wholesale quantity, sclling to the members
at a wholesale price, plus the actual overhead charges of the supply com-
pany. Memberships are sold for twenty-five dollars each and the holders
of membership certificates have no voice in the management of the supply
company, and by the express terms of the membership contract, have no
right to participate in the profits of the company. and no future claim
for the return of the twenty-five dollars paid for the membership cer-
tificate, The theory of the supply company being that the twenty-five dol-
lars received for membership certificates has been expended in the cam-
paign for membership at the time it is received from the members,

“Fach holder of a membership certificate deposits a certain amount
of cash with the supply company for the purpose of guarantee payment
of his account. The member is then at liberty to buy of the company an
amount not exceeding the amount of his cash deposit. That cash deposit is
returned to the holder of the membership certificate at any time he sees
fit to withdraw from the supply company, of course, deducting therefrom
any unpaid amount due from him to the supply company at the time of
such withdrawal. The cash deposits are placed in the hands of the treas-
urer, who is under bonds, and they never at any time pass into or become a
part of the assets of the company. but remain always the property of the
member.

“The twenty-five dollars originally paid for the membership, as above
stated, hecomes the property of the supply company. No certificate of stock
is issued and in fact, the member is not a stockholder in the supply com-
pany.

“Are the membership certificates, sold in this way and on these terms,
‘securities’ within the meaning of the so-called ‘Ohio blue sky law? ”
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Section 1, 103 O. L., 743 (Section 6373-1, G. C.), provides as follows:

“Except as otherwise provided in this act, no dealer shall, from and
after the first day of August, A. D. 1913, within this state, dispose or
offer to dispose of any stocks, bonds, mortgages or other instruments
evidencing title to or interest in property or other sccurities of any kind
or character (all hercinafter termed ‘securities’), issued or executed by
any private or quasi-public corporation, co-partnership or association (except
corporations not for profit, organized under the laws of this state) or by
any taxing subdivision of any other state, territory, province or foreign
government, without first being licensed so as to do as hereinafter pro-
vided.”

Section 2 of this act specifically exempts from the meaning of the term “se-
curities” certain instruments therein designated, and further excepting conditionally
certain persons, both natural and artificial, from the meaning of the term “dealer,”
defines that term as follows:

“The term ‘dealer,” as used in this act, shall be deemed to include any
person or company, except national banks, disposing, or offering to dispose
of any security, through agents, or otherwise, and any company engaged in
the marketing or flotation of its own securities either directly or through
agents or underwriters, or any stock promotion scheme whatsoever.”

It is further provided by this section of the act that the term “disposc of”
shall be construed to mean “sell, barter, pledge or assign for a valuable considera-
tion or obtain subscriptions for.”

I take it that the corporation in question is one organized for profit, otherwise
under the provisions of section 1 of the act, the question presented could not arise.
As a corporation for profit it must have a capital stock (section 8667, G. C.), and
the only persons who in any proper sense can be said to be “members” of this
corporation are its stockholders. The transaction between the company and its
patrons, designated in your communication as “members,” is that the company for
a consideration of $25.00 sells to such persons the privilege of huying from it sup-
plies at wholesale price plus an amount sulticient in the aggregate to meet the over-
head expenses of the company; and as this privilege does not appear to be as-
signable it is to be considered personal and exclusive to the persons paying the
consideration to the company.

T do not have hefore me one of the “certificates” issued by the company, but in
its essence I apprehend that it but imports a receipt for the money paid and states
or evidences the agreement between the company and the person to whom it is
issucd defining his privilege to purchase supplies from the company at the rates above
specified. The question is whether these certificates so issued are “securities” within
the meaning of this act. This act does not define the term “securities” either in
general terms or by a statement of the specific instruments or things included within
its meaning. Within the purview of the guestion presented the descriptive language
of section 1 is as follows:

‘i

% % any stock, bonds, mortgages, or other instruments evidencing
title to or interest in property or other securities of any kind or character,
(all hereinafter termed ‘sccurities’), issued or executed by any private or
quasi-public corporation, co-partnership, or association (except corpora-
tions not for profit), organized under the laws of this state).”

12—-A. G.
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The certificates mentioned in your communication are not stocks, bonds or
mortgages, nor are they in any sense instruments evidencing title to or interest in
property; and if they are within the purview of this act at all, they must fall within
the meaning of the words “or other securities of any kind or character.”

The Century dictionary defines a “security” as “an evidence of debt or prop-
erty, as a bond or certificate of stock.” A similar definition of the term was noted
in the case of Mace vs. Buchanan, 52 S. W, Rep. (Tenn. 507), and the court in this
case, by way of suggestion rather than as an attempt at accurate definition, says
that this term is generally understood to refer to live and negotiable commercial
obligations, or state, county, government or municipal bonds.

Considering the current and accepted definitions df the term in the light of the
provisions of section 1 of the act, it can be safely said that the word “security” means
some instrument or thing importing or evidencing a debt or importing or evidencing
some interest in or title to property.

In no view can the certificates issued by this corporation as described by you
fall within the signification of the term “securities” above noted.

Again, I apprehend that insofar as the term “securities” may be ascribed to
instruments executed and issued by corporations, it has, generally, reference to
instruments executed and issuied in the exercise of its corporate functions rather
than to instruments evidencing contractual obligations made or executed in the
transaction of its ordinary business.

Aside from the consideration last noted, however, I am of the opinion that the
certificates issued by this corporation in the manner described in your communica-
tion, do not come within the purview of this act.

In conclusion, I note that a number of the sections of the act under considera-
tion were amended at the recent special session of the legislature, said sections as
amended to become effective as law within the time prescribed by the constitution.
Within the purview of the question presented by you, the descriptive language of
section 1 of the act as amended (section 6373-1, G. C.) is

“* % * any stock, stock certificates, bonds, debentures, collateral trust cer-
tificates or other similar instruments (all hereinafter termed ‘securities’)
evidencing title to or interest in property issued or executed by any private
or quasi-public corporation, co-partnership, or association (except corpora-
tions not for profit).”

Without particular discussion it may be noted as apparent that the certificates
issued by this corporation do not come within the signification or meaning of any
of the particular instruments included within the descriptive language of the section
as amended, above quoted. On the considerations ahove noted, the question pre-
sented by you is answered in the negative.

Very truly yours,
TimorHY S. HoGAN,
Attorney General.
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822.
TERM OF OFFICE—INCREASE IN SALARY—VILL.AGE TREASURER.

If a village passed an ordinance December 29, 1913, increasing the salary of the
village treasurer, such ordinance would apply to the salary of the incoming treasurer,
who would take his office on January 1, 1914, and would permit him to draw ihe
increased salary during his term of office, after the ordinance goes into effect.

CoLuMsts, O#nio, March 13, 1914

Hon. Atcustus W. Mituorr, City Solicitor of Basil, Lancaster, Ohio.
Dear Sir:—I have your letter in which you inquire:

“If the village council should pass an ordinance on December 29, 1913,
increasing the salary of the village treasurer, would such ordinance apply to
the salary of the incoming treasurer, who takes his office on January 1, 1914,
s0 as to permit him to draw the increased salary during the term of his
office.”

This question was presented to my predecessor, Mr. Denman, in 1911, and in
an opinion to Van A. Snider, city solicitor, Lancaster, Ohio, it was said:

“Section 126 M. C., provides as to salaries fixed by council that they,

“‘Shall not be increased or diminished during the term for which he
(the municipal officer) may have been clected or appointed.’

“Under the provisions of this section it is clear that if the ordinance
in question became cffective on January 6, 1910, its changes will not be
effective as to those officers who took office on January 3rd. This question,
in turn, depends upon whether the ordinance is one of a general and perma-
nent nature requiring publication as prescribed in section 1695, R. S.”

Later the same question was presented again and in an opinion to Hon. H. M.
Houston, city solicitor, Urbana, Ohio it was stated:

“Therefore, an ordinance fixing salaries which either increases or
diminishes such salaries passed by council prior to the officer or employe,
whose salary is so fixed, entering upon his term, while it remains inoperative
sixty days, yet insofar as the officer is concerned, is, as I view it, a valid
ordinance fixing his salary as determined by such ordinance at the expira-
tion of said sixty days. Such officer or employe would, therefore, be en-
titled to the salary under the old ordinance until the new ordinance would
go into operation at which time he would be entitled to the salary as fixed
by the new ordinance. In other words, it would seem to me that the ordi-
nance having been passed prior to the officer or employe entering upon his
duties and merely the operation of the same being postponed, it could not
be considered that such change, due to the new ordinance going into opecra-
tion after the officer or employe entered upon his duty, increases or di-
minishes his salary as the case may be, within the meaning of section 4213
of the General Code.

“Therefore, it would seem to me that an ordinance passed before De-
cember 31st, midnight, not having received the actionabove indicated, could
not be considered as a valid ordinance. If before that time such ordi-
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nance has received the above indicated action it would be considered as an
ordinance passed by the outgoing council, but such ordinance would, under
the provisions of the initiative and referendum act, not become effective
until sixty days after the passage thereof. If an ordinance increasing or
diminishing the salary of a mayor who takes office January 1, 1912, does
receive such action prior to December 31st, midnight, I am of the opinion
that the mayor would be entitled to the salary fixed by the ordinance which
the new ordinance supersedes up to the time such new ordinance becomes
effective under the initiative and referendum act, and thereafter would
be entitled to the salary under the new ordinance.”

Outside of Ohio, where no case directly in point can be found, the only case |
have been able to find holds:

“Although the ordinance did not, because of the necessity of publishing
it, take effect until after the term began, it nevertheless fixed the salary
for that term and having been passed before the term, the plaintiff
took his office with the right to the benefit of its provisions, provided it should
become a law. To give the ordinance such effect is not in contravention of
but in accordance with the terms of the legislature. Stuhr vs. Hoboken,
47 N. J. L, 149.”

The syllabus (2) of the above case reads:

“Where, after an ordinance is passed, fixing a salary for the ensuing
term, an officer is elected, the ordinance will fix the salary for that term, al-
though it did not, because of the necessity of publishing it, take effect until
after the term began.”

The opinion of my predecessor seems to have been overlooked when the Houston
opinion was written, as it was not mentioned, but be that as it may, I adhere to the
Houston opinion and ‘now advise you that it furnishes the correct rule of law in
the premises.

Yours very truly,
TimMorHY S. HOGAN,
Attorney General.
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823.

JUVENILE COURT—THE APPOINTMENT OF A JUVENILE COURT
CONSTABLE—VALIDITY OF SUCH APPOINTMENT.

The appointinent of John Weinig as special court constable in the juvenile court,
Hamilton county, Ohio, as evidenced by the records of the entries filed and entercd
in the court of comuon pleas of Hamilton, county, Ohio, was in all respects valid,
and all questions with reference to the particular services to be rendered by the
appointee should be determined by the court itself.

CoLvMBus, OHIo, March 16, 1914,

Hox. THoMas L. PocuE, Prosecuting Attorney, Cincinnati, Ohio.

DEear Sir:—Under date of February 19, 1914, T received a communication from
your office, advising that a question had been officially presented to your office with
respect to the validity of the appointment of Mr. John Weinig, an attorney of your
city, to act as special court constable in the juvenile court of Hamilton county. It
appears that on February 9, 1914, Hon. Krank M. Gorman, one of the judges of
the court of common pleas of that county, was designated by the judges of the
court of common pleas, superior court of Cincinnati, and the insolvency and probate
courts of Hamilton county, to act and preside as the judge of the juvenile court
for a term of one year.

The appointment of Mr. Weinig, as special court constable, and the designation
of his duties are evidenced by two separate entries filed and entered in the juvenile
court and the court of common pleas of said county, respectively, as follows:

“JUVENILE COURT OF HAMILTON COUNTY, OHIO

“No.

“In the matter of the appointment of John)] ENTRY

W. Weinig, special court constable. s

“In the opinion of the court the business of the juvenile court of Hamil-
ton county requires the appointment of a special court constable. It is there-
fore ordered by the court that John W. Weinig be and he hereby is ap-
pointed as a court constable to attend to the assignment of all cases in the
juvenile court of Hamilton county ; to aid and assist in the administration of
justice therein, and to preserve order therein; to prepare all legal docu-
ments necessary to be used in said court, including subpoenas, warrants,
citations, etc., to collect evidence for the prosecution of cases in said court,
and to prosecute under the directions of the court, any and all persons who
aid, abet, induce, cause, encourage, or contribute toward the delinquency
of a minor under the age of ecighteen years, and all persons who contribute
to the dependency of said minors; and to perform all such other duties and
services as the court may direct.

“The compensation of said John \W. Weinig is hereby fixed at twelve
hundred ($1,200.00) dollars per annum, payable in monthly installments
as provided by law, upon the order of the juvenile court.

“John W. Weinig, having been appointed court constable, appeared in
open court this day, accepted said appointment, was duly sworn according te
law and assumed his duties as said appointee.”
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“COMMON PLEAS COURT OF HAMILTON COUNTY, OHIO.
“No.

“In the matter of the appointment of John ENTRY
W. Weinig, special court constable.

“In the opinion of the court, the business of the court of common pleas
and of the juvenile court of Hamilton county requires the appointment of a
special court constable. It is therefore ordered by the court that John W.
Weinig be and he hereby is appointed as a court constable to attend to the
assignment of all cases in the juvenile court of Hamilton county; to aid and

“assist in the administration of justice therein and to preserve order therein;

to prepare all legal documents necessary to be used in said court, including
subpoenas, warrants, citations, etc.; to collect evidence for the prosecution of
cases in said court and to prosecute under the directions of the court, any
and all persons who aid, abet, induce, cause, encourage or contribute toward
the delinquency of a minor under the age of eighteen years, and all persons
who contribute to the dependency of said minors; and to perform all such
other duties and services as the court may direct.

“The compensation of said John W. Weinig is hereby fixed at twelve
hundred ($1,200.00) dollars per annum, payable in monthly installments as
provided by law, upon the order of the juvenile court.

“John W. Weinig having been appointed court constable, appeared
in open court this day, accepted said appointment, was duly sworn according
to law and assumed his duties as said appointee.”

Sections 1 and 10 of article 4 of the state constitytion, provide as follows:

“Section 1. The judicial power of the state is vested in a supreme
court, courts of appeals, courts of common pleas, courts of probate, and such
other courts inferior to the courts of appeals as may from time to time be
established by law.

“Section 10. All judges, other than those provided for in this constitu-
tion shall be elected, by the electors of the judicial district for which they
may be created, but not for a longer term of office than five years.”

Section 15 of article 4 of the constitution provides:

“Laws may be passed to increase or diminish the number of judges of
the supreme court, to increase heyond one or diminish to one the number of
judges of the court of common pleas in any county, and to establish other
courts, whenever two-thirds of the members eclected to each house shall
concur therein.”

Section 1639, General Code, as amended, 103 O. L., 417, 418, sections 1692

1693, General Code, as amended, 103 O. L., 417, 418, provide as follows:

“Section 1639. Courts of common pleas, probate courts, and insolvency
courts and superior courts, where established, shall have and exercise, con-
currently, the powers and jurisdiction conferred in this chapter. The judge
of such courts in each coun