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OPINIO:'IIS OF THE ATTORNEY GENERAL FROM JANUARY I, 1914, TO 
JANUARY I, 1915 

678. 

RAILROAD POLICEMEN'S BOND-WHERE TO BE FILED-FILIXG FEE. 

The origi11al bond of a railroad policeman should be filed in the county m 
'lxmch the official headquarters oj the policeman are located. By official head­
quarters is meant the cormty in which his ordiuary official duties are ch;efiJ per­
formed. This county must be one of those in which he is directed to act. The 
clerk who approves the original bond may charge 25c for his services. 

CoLt:MBus, OHIO, January 2, 1914. 

Bureau of hzspection and Supervision of Public Offices, Departme11t of Auditor of 
State. 

GENTLEMEN :-I have your inquiry of October 11, 1913, in which you ask: 

"In what county or counties should the bonds of railroad policemen 
required by section 12819, as amended in vol. 103 0. L., page 533, be filed? 
If required to be filed ii1 only one county or certified copies be filed in 
each of the counties in which such policemen have jurisdiction? 

"What, if any, fees may the clerk of courts charge such policemen 
for filing such bonds or certified copies thereof?" 

Section 9150 et seq., make provisions for the appointment, qualification, pow­
ers, duties and liabilities of these policemen, seclion 9151 providing that: 

"Before entering upon the duties of his office, each policeman so ap­
pointed shall take and subscribe an oath of office, which shall be endorsed 
on his commission. A certified copy of such commission, with .the oath, 
shall be recorded in the office of the clerk of the common pleas court 
in each county through or into which the railroad runs for which such 
policeman is appointed, and intended to act. Policemen so appointed and 
commissioned severally shall possess and exercise the powers and be 
subject to the liabilities of policemen of cities in the several counties in 
which they are authorized to act while discharging the duties for which 
they are appointed." 

Section 12819 of the General Code, as amended, (103 0. L. 533), makes it 
a felony to carry conccal~d weapons, subject to the following proviso: 

"Provided further that it shall be lawful for deputy sheriffs and 
specially appointed police-officers, except as are appointed or called into 
service by virtue of the authority of said sections 2833, 4373, 10070, 10108 
and 12857 of the General Code, to go armed if they first give bond to the 
State of Ohio, to be approved by the clerk of the court of common pleas, 

(1) 

1-A. G. 



2 ANNUAL REPORT 

m the sum of one thousand dollars, conditioned to save the public harm­
less by reason of any unlawful use of such weapons carried by them; 
and any person injured by such improper , use may have recourse on 
said bond." 

You will note that the provision last quoted is very vague as to the filing of 
the bond, and but very little light is thrown upon it by section 9151 just referred 
to. I think, however, that the latter section gives the policeman jurisdiction in 
those counties for which he is appointed-that is to say, he has no jurisdiction in 
any county in which the railroad runs excepting in those counties for which he is 
appointed by the railroad. A certified copy of his commission, however, must be 
recorded in each county in which he is to act. From this I infer that it would 
be proper for his bond, or a copy thereof to be filed in these counties. Section 
12819 does not, however, require more than one bond, and therefore it would 
seem that this bond should be coextensive with his territorial jurisdiction. This 
view obviates the necessity of his filing a separate bond for each county. 

The question that then arises is: In which county should this original bond 
be filed: There is really no method of statutory construction that will enable us 
to answer this question, but I am of the opinion that such original bond should 
be filed in the county in which the official headquarters of the policeman are 
located. By official headquarters, as used in this sense, I mean the county in which 
the railroad directs him to spend most of his time-the place where it expects to 
find him when it calls him into special service,-the county in which his ordinary 
official duties are chiefly performed. This county, of course, must be one of those 
in which he is directed to act. This bond should be approved by the clerk of the 
courts of that county, and a copy of it should be filed with the certified copy of 
his commission in each of the other counties. This, I think, will be in harmony 
with the spirit of the law, as it was the manifest intention of the legislature that 
the citizens of each county should be able easily to ascertain who the bondsmen are, 
in order that action may readily be brought against them in case of injury from the 
unlawful use of the weapons carried by the officer. . 

I know that many of these policemen are stationed for very little time at any 
one place, but I think that the railroad company should have no difficulty in de­
termining which of these places are the proper headquarters, of such policemen. 

Section 2900 of the General Code contains the following language with refer­
ence to the fees of the clerk of courts: 

* * * "the clerk shall charge and collect the fees provided in this 
and the following section, and no more : * * * taking an undertaking, 
bond or recognizance, twenty-five cents." 

This would seem to carry with it the right of clerk who approves the 
original bond to charge twenty-five cents for his services. As the copy does not 
need t'o be approved; and is merely filed by the clerk, it is my opinion that he is 
entitled to no fee for filing the copy, but that he is entitled to twenty-five cents 
for approving and filing the original. 

This construction received added force from the fact that there does not 
seem to be any necessity for filing a separate bond for each county, and if such 

' copy is filed, it is merely as a matter of public information. 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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679. 

BUDGET-BALAXCES OF 1913 APPROPRIATION-RECEIPTS AKD BAL­

ANCES-APPROPRIATIONS COVERING CONTRACTS-SCHOOL 
FUND-SINKING FUND-UNIVERSITY FUND. 

1. The balance standing to the credit of the various departments ·February 
1, 1914, will not lapse by reason of the repeal of the 1914 appropriation bill, and 
the passage in lieu thereof of the 1914 bill which is now being written. 

2. TVhere the departments are given the right to use their receipts and bal­
ances for their uses and purposes, the receipts of such departments should be placed 
to the credit of the activity from which they are derived, and not to the credit 
of the general fund. 

3. An appropriation lapses after a period of two years whether a contract 
has been let or not. It does not affect the appropriation so far as its lapsing at the 
end of two years is concerned. 

4. In handling the sinking fund, school fund, the form of appropriation by 
sections and by reference to the different funds involved, while possibly subject 
to some technical criticism, is in substantial compliance with the constitution. 

CoLUMBUS, OHIO, December 31, 1913. 

HoN. \V. 0. HEFFERMAN, State Budget Commissioner, Columbus, Ohio. 

DEAR Sm :-1 acknowledge receipt of your letter of December 12th, requesting 
my opinion upon the following questions: 

"1. \Viii the balances standing to the credit of the various depart­
ments February 15, 1914, lapse by reason of the repeal of the 1914 Ap­
propriation Bill and the passage in lieu thereof of the 1914 Budget Bill 
which is now being written? 

"2. ·where departments are given the right to use their receipts and 
balances for their uses and purposes, should not the receipts of such de­
partments be placed to the credit of the activity from which they are de­
rived and not to the credit of the general fund? 

"3. \Vhat is the status of an appropriation made for the purpose of 
construction of buildings, etc., at the end of an appropriation period when 
contracts have not been let? 

"4. When they have been let? 

"5. Shall I divide the 1914 Budget Bill into sections, showing in the 
first section appropriations from the general fund and in the second sec­
tion appropriations of receipts and balances, etc.? 

"6. How shall I handle the sinking fund, school and universities 
fund?" 

Your first question requires consideration of what is known as the "1913 
Appropriation Bill," passed by the last session of the general assembly, in con­
nection with what you have called the "1914 Appropriation Bill." I understand 
that the design is to repeal the latter but not the former.· These two bills are 
found in 103 Ohio Laws, 611 and 627, respectively I quote from "section 1" of both 
of these bills, the language of the said sections being identical, excepting as to the 
items appropriated : 
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"That the following sums, for the purposes hereinafter specified, be 
and the same are hereby appropriated out of any moneys in the state 
treasury to the credit of the general revenue fund not otherwise appro­
priated * * *" 

The constitution of Ohio, article 2, section 22, provides that, 

"No appropriation shall be made for a longer period than two years." 

If there had never been any legislation under this provision, it seems to me 
it would be regarded as indicating that the legislature, in appropriating, must 
~pecify the period of time, not exceeding two years, during which the appropria­
tion, i. e. the setting aside of the money in the treasury subject to withdrawal, 
shall exist; in other words, the language of the constitution on its face seems to 
imply that the legislature wou>ld not be complying with its mandate with formal 
perfection unless it should designate the date at which each appropriation, made 
by it, is to lapse. 

But this, seemingly, has never been done; at least, it is not done by section 1 
of the two bills involved in the present inquiry. That section designates neither 
the time at which the appropriation shall commence nor the time at which it shall 
lapse. 

As a matter of practice, extending over a period of more than fifty years in 
this state, appropriations have been regarded as commencing at the date of the 
passage of the law and as lasting until the expiration of the period of two years 
from that date. 

In other words, the succeeding legislatures have seemingly construed in the 
practical way article 2, section 22, as if it read "and every appropriation shall be 
made for a period of two years;" which, of course, is palpably not what it means. 
l suppose it would be more accurate to say that the legislature has interpreted 
the constitution as permitting it to appropriate money from the state treasury 
without stating the length of time during which the appropriation shall last, and 
without designating also the date from which the appropriation shall run; and 
as supplying, in the event of such an appropriation, the date of commencement, 
from the passage of the bill, and· the date of lapse, from the constitutional limi­
tation itself measured from the bill's passage. 

Whatever criticism might have been originally lodged against this loose legis­
lative practice, it has become too firmly established to be ignored now; in fact, 
it constitutes such a long-continued and consistent legislative interpretation of the 
constitution that, in my opinion, the constitution itself must be construed in accord­
ance with it. 

Section 1, then, of both bills, standing alone, in deference to the legislative 
practices to which I have referred, has the effect of appropriating the specific sums 
mentioned in each bill to the specified uses and purposes therein referred to, for 
periods beginning, as to the first bill, on May 9, 1913, and extending to May 9, 
1915, and, as to the second bill, for precisely the same period, viz.: May 9, 1913, 
to May 9, 1915. 

Before leaving section 1, however, I wish to point out that as to such items 
under each as are not· for the current expenses of the state government and in­
stitutions, the above mentioned dates, by reason of the initiative and referendum 
provisions of our constitution, do not apply, the commencement and termination of 
the two year period in such cases being ninety-two days later than the dates above 
mentioned. 

Also, in this connection, I beg to point out that all the appropriations for the 
year 1913 are not found in the law at 103 Ohio Laws 611; what is known as the 
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1913 Partial Appropriation Bill is found in 103 Ohio Laws 43. Its first section 
i~ exactly like that already quoted. It was approved, however, February 28, 1913, 
and as to those items thereof which are for defraying of the current expenses of 
the state departments and institutions, its appropriations are for a period of time 
beginning on that date and ending February ~8, 1915. 

\Ve come now to the consideration of section 2 of the "respective bills above 
referred to. Section 2 of the 1913 partial bill reads: 

"The moneys appropriated in the preceding section shall not be in any 
way expended to pay liabilities or deficiencies existing prior to February 
15, 1913, nor shall they be used or paid out for purposes other than those 
for which said sums are specifically appropriated as aforesaid." 

Section 2 of the 1913 general bill reads as follows: 

"That the moneys appropriated in the preceding section shall be avail­
able to pay liabilities incurred on and after February 16, 1913, but shall 
not in any way be expended to pay liabilities or deficiencies existing prior 
to February 16, 1913, nor shall they be used or paid out for purposes other 
than those for which said sums are specifically appropriated as aforesaid." 

Section 2 of the 1914 appropriation bill is exactly like section 2 of the 1913 bill, 
except that the date mentioned is February 16, 1914. 

There are no other provisions of the three bills referred to in any way re­
flecting upon the mater of time. Section 264, General Code, has no bearing upon 
any question submitted by you. 

It is to be observed, as to each of these three sections designated "Section 2," 
that there is no posterior limitation of time therein. The legislature has care­
fully safeguarded the expenditure of any of the sums appropriated in the dis­
charge of liabilities created prior to the dates named; but the legislature has not 
prohibited the expenditure of the sums appropriated for the payment of liabilities 
created after any given date. For aught that appears in the above quoted lan­
guage of sections 1 and 2 of the three bills, the sums appropriated in the 1913 
general bill, for example, may be expended in the discharge of liabilities incurred 
at any time within the two year period of the appropriation; that is, at any time up 
to May 9, 1915. 

As I understand it, it has been the practice of the department of the auditor 
of state to regard the sums appropriated under provisions like these (which are 
the standard provisions in use for a m1mber of years) as being available for ex­
penditure in the discharge of liabilities incurred at any time after the date named 
in the typical "Section 2" until the lapse of the appropriation itself. 

In this instance I am satisfied that the practice conforms to the law. If the 
legislature intended to impose any posterior limitatioi1 upon the expenditure of 
money appropriated for a given period, it would have so stated in explicit lan­
guage. 

In this connection, however, I desire to call attention to the title of the 1913 
partial appropriation bill, which reads: 

"An act to make partial appropriations for the last three-quarters of 
the fiscal year ending X ovember 15, 1913, and the first quarter of the 
fiscal year ending February 15, 1914." 

In this respect the so-called partial bill differs froni both of the so-called 
general bills, the title of both of which is as follows: "An act to make general 
appropriations." 
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The extent to which the title of an act may be used in the interpretation of 
the provisions found in the body thereof cannot be defined by any hard and fast 
principal of law. There is a general rule to the effect that the title is no part of 
the act and is not to be looked to, save for the purpose of resolving ambiguities 
apparent upon the face of the act itself. 

In the case of the partial appropriation bill I incline to the view, however, that 
the title may be looked to, not for the purpose of resolving an ambiguity in section 
2, but rather for the purpose of supplying a provision as to which section 2 is wholly 
silent, namely: the posterior limitation upon the incurring of liabilities to be met out 
of the appropriations made. My justification for so employing the title in this in­
stance lies not only in the deficiency of section 2 in this particular, but also in 
the fact that the legislature has evidently entertained some design in choosing 
for the title of its general bills language different from that employed by it in 
the title of the partial bill. 

On this ground, then, I am inclined to the view that the appropriations made 
by the 1913 partial bill, while, as already stated, they do not lapse until February 
28, 1915, cannot be used to pay liabilities incurred after the end of the first quarter 
of the fiscal year ending February 15, 1914. 

Having regard to all the foregoing considerations, I am of the opinion that, 
as a general rule, the repeal of the 1914 general bill will not have the effect of 
lapsing the balances of specific appropriations made in the 1913 general bill and 
in the 1913 partial bill, respectively, which said balance? will continue to be 
available for expenditure until May 9, 1915, and February 28, 1915, respectively, 
in the payment of current liabilities incurred; in the case of the 1913 general 
bill, at any time during the period mentioned, and, in the case of the 1913 partial 
bill at any time up to February 15, 1914. 

As to the partial bill, the balances, if any remaining unexpended on February 
16, 1914, can be used thereafter in the payment of liabilities incurred prior to that 
date only. 

But it would not be safe to adhere to this general rule universally. I call 
attention to the item "Publication of Highway Maps," in the appropriation to the 
commissioners of public printing, at page 615 of the general bill for 1913; the 
amount therein appropriated is $7,000; and there is no partial appropriation for 
this purpose. In the bill for the year 1914 is found the following: "Publication 
of highway maps, unexpended balance." 

Again, I call your attention to the item found at page 616 of the general 
bill for 1913: "geological survey receipts, balance and $6,700." There is no simi­
lar appropriation in the partial bill; but in the general bill for the year 1914 is 
found the following: "geological survey, receipts, balance and $7,000." 

Here are two instances in which the general assembly, in the 1914 bill, passed 
on the same day in which the 1913 bill was passed, has reappropriated or attempt­
ed to reappropriate the balance of an appropriation made in the 1913 bill. That is 
to say, the legislature first enacted that a certain sum should be appropriated gen­
erally for a certain purpose, which, by implication only, would set the sum aside 
for a period of two years; then, the legislature reappropriates the balances of the 
same appropriation for the same purpose, and for the same period, but with the 
limitation that no part of the balances shall be used to defray expenses incurred 
prior to February 16, 1914. In other words, the general assembly seemed to have 
had the idea that it was necessary in these instances to reappropriate the balances 
of the former appropriation, although both appropriations, technically having re­
gard to the settled practice in this state, began and ended at precisely the same 
time. 

The exact legislative intent here is almost impossible to ascertain, but, with 
a view to safety, I would suggest that the 1914 bill seems to have such a bearing 
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upon the two appropnat1ons above mentioned as that the repeal of it might be 
deemed sufficient to lapse the balances remaining in the two appropriations on Feb­
ruary 16, 1913. However, such lapsing would take place at that time, or thereafter, 
if at all, and not at the date of the passage of the repealing bill, if passed before 
that time. 

Yet, on the other hand, the 1914 bill, if it appropriates any balances at all, ap­
propriates them as of the date when it became a law, and not as of February 16, 
1914. In a technical view of the case, the effect of the 1914 appropriation bill upon 
that of 1913 might be regarded as in itself a repeal pro ta11to of the correspond­
ing items of the 1913 bill, in this particular. To illustrate: the 1913 bill appro­
priates as of a certain date a certain sum, for the publication of highway maps; 
while the 1914 bill appropriates for this purpose the "unexpended balance," with­
out designating what unexpended balance is meant. At the time the 1914 bill 
became effective, the unexpended balance of the next preceding appropriation for 
this purpose was the entire $7,000 appropriated in the 1913 bill. If this is the 
true meaning of the 1914 appropriation in this instance, then the $7,000 appropriat­
ed for this purpose should not have been used at all during the year 1913, but, 
according to the tenor of section 2 of the 1914 bill, could only be used to pay 
liabilities incurred. on and after February 16, 1914. 

Still in the technical view of the case, this $7,000 appropriation is really the 
only one to which the phrase "unexpended balance" in the 1914 bill can refer; for 
the 1912 appropriation, found in 102 0. L. 399, contained no item to the use of the 
printing commission for printing highway maps. 

It is obvious, therefore, that, to take a technical view of the particular appro­
priation to which I have called attention would be to produce an impossible result 
in the practical sense. I am, therefore, led to the conclusion, already expressed, 
that, although the 1914 bill, as a whole, took effect, as already stated, and with 
respect to its appropriations for current expenses, etc., on ::Vfay 9, 1913, yet, with 
respect to these specific appropriations, it will not take effect until February 16, 
1914. And still, with respect to these two appropriations only, for present pur­
poses, the effect which it will have on that date, if unrepealed, will be to reap­
propriate the balances of the 1913 appropriations then remaining to the credit of 
the respective departments concerned. It would seem to follow, then, that the 
repeal of the 1914 bill might possibly be regarded as having the effect of lapsing 
the two particular appropriations, which, apparently, it was the intention of the 
general assembly should not be available for the use of the two departments con­
cerned after the date named without such reappropriation. 

:My advice is, therefore, that if the 1914 appropriation bill is repealed, the 
effect of that repeal will be the lapse of balances of 1913 appropriations remaining 
to the credit of the commissioners of public printing for the publication of high­
way maps, and to the credit of the geological survey, in its general account, on that 
date, as well as all other balances, if any, of 1913 appropriations, attempted, appar­
ently, to be reappropriated for 1914 by the bill for that year. 

So that it would be advisable, in framing a substitute for the 1914 bill, to reap­
propriate such balances in such substitute or budget bill. I venture to recommend 
the reappropriation of the balances as such, rather than the corresponding in­
crease of the specific sums allowed to the departments concerned, upon the sup­
position that the balances of the 1913 appropriations are not available to them, for 
the reason that the point which I have been discussing is involved in considerable 
doubt; and if the balances arc not reappropriated as such, it might thereafter be 
contended that they did not require reappropriation and much con fusion might en­
sue. So as to avoid all such confusion, it is in my judgment advisable to reappro­
priate in the budget bill the balances of former specific appropriations reappro­
priated by the 1914 appropriation bill, instead of merely regarding such balances 
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as lapsed by the repeal of the 1914 appropriation bill, and allowing a corresponding 
increase in the amount appropriated for the use of the departments involved by 
the budget bill itself. 

What I have said with respect to the reappropriations of balances of 1913 
specific appropriations applies also, of course, to "Receipts and Balances," of 
which appropriations there are numerous instances in both bills. The first of these 
is the "receipts and balances" of the serum fund of the Ohio state board of agri­
culture. (See 103 0. L., 612, 629.) Construing the two bills as they stand to­
gether, in the manner in which I have already interpreted them, it appears that 
the general assembly did not intend its 1913 appropriation of receipts aud bal­
ances to this account to run longer than to and including February 16, 1914, when 
its second appropriation was to become operative; therefore, the repeal of the 
second appropriation would lapse the entire fund on February 16, 1914. Hence, 
if it is desired to make another appropriation of receipts and balances on this ac­
count, it should be carried into the budget bill as such; for the repeal of the 1914 
bill will lapse the balance in the serum fund_ on February 16, 1914. 

The same is true generally of all appropriations for receipts and balances, 
included both in the 1913 bill and the 1914 bill; but it applies only to such appro­
priations when found in both bills; for example, there is an appropriation in the 
1913 bill to the commissioners of public printing, another to the executive depart­
ment, another to the state highway department, and perhaps still others, which 
consist of reappropriations of balances of 1912 appropriations; but there are· no 
appropriations of balances on these accounts in the 1914 bill; the repeal of the 1914 
bill would not lapse such appropriations of balances in the 1913 bill. 

I think the foregoing comments cover in a general way the subject-matter of 
your first question. 

Your second question cannot be answered categorically. It is true, as a gen­
eral proposition, that the legislature of this state has, for a period of a number of 
years, been erroneously appropriating some receipts and balances from the gen­
eral revenue fund. The erroneous idea which has possessed succeeding general 
assemblies and the department of the auditor of state during succeeding administra­
tions has been that there have been only four funds in the state treasury, viz.: 
general revenue fund, sinking fund, school fund, and university fund. This idea 
is now and always has been incorrect; but the legislature has for so long persisted 
in this error, in spite of its own positive enactment to the cuntrary, as will be 
hereinafter pointed out, as to legalize in practical effect the method of appropriat­
ing which it has followed. 

That is to say, anticipating a moment, although during the entire life of the 
state board of pharmacy, for example, the receipts of that board, when paid into 
the state treasury, should not have been credited to the general·revenue fund, but 
should have been kept in a separate fund to the credit of the board, available for 
its uses and purposes, when appropriated from that fund, and not from the gen­
eral revenue fund; yet, during all this· time, the general assembly has been appro­
priating to this board its "receipts and balances" from the general revenue fund. 
(See, for example, the 1913 appropriation bill, section 1 of which appropriates all 
the items thereafter referred to from the "general revenue fund;" and one of the 
items of which, found on page 624, is the "receipts and balances'' of and to the 
Ohio board of pharmacy.) 

Numerous other instances might be mentioned and may be inferred from the 
subsequent discussion in this opinion. The conclusion of the whole matter is 
that there is here presented, in a technical sense, a species of legalized wrong, 
which, so long as the erroneous course was persisted in, must, for obvious reasons 
be regarded as lawful in every way. That is to say, I could not, in the face of the 
legislative history come to'the conclusion that the appropriation for the Ohio board 



ATTORNEY GENER..1L. 9 

of pharmacy, for the year 1913, is void, and that there is in the state treasury, 
to the credit of this board, but unappropriated, and therefore not available, a 
large amount of money which has accumulated during the years in which the 
legislature has been erroneously appropriating the receipts and balances of this 
department from the general revenue fund. So to hold would be technically cor­
rect; but the technicality would have to give way to the substance of things. 

But though, from the viewpoint of substantial right, the legal effect of the 
past acts of the general assembly must be sustained, it does not therefore follow 
that in proceeding to arrange the fiscal affairs of the state upon a new basis, and 
to begin for the first time the habit of scientific and businesslike appropriation 
and expenditure, the legislature should persist in this legal error. I think the 
enactment of the contemplated budget bill should be the occasion for the legis­
lature to accommodate its appropriations to its revenue statutes. For mere 
consistency's sake, if for no other reason, the general assembly should, at the 
time it embarks upon a new policy of so great importance as that in the formu­
lation of which you have a part, either amend its statute law, so as to eliminate 
therefrom all reference to special funds in the state treasury, and so as to re­
quire all receipts of all departments to be paid into the general revenue fund, 
either expressly or by inference, or, if it does not do this, it should make its fu­
ture appropriations frqm the funds which its general statutes create. 

As already intimated, it is not every appropriation of "receipts and balances" 
that is improperly made from the general revenue fund. Some departmental 
receipts do go into the general revenue fund. The test for determining whether 
or not a given kind of receipts belongs in the general revenue fund, and should 
be appropriated therefrom, is furnished by the statute providing for the collection 
of the receipts in question itself. 

The following is a list of the funds which ought to be separately kept in 
the state treasury, other than the general revenue fund, according to the statutes, 
with re.ference to the special statute creating the fund in each case: 

The bureau of inspecion and sttpervision fund-section 287, G. C. 
The public audit expense fun<i-section 288, G. C. 
(It is here to be remarked that ever since the bureau of inspection and super­

vision of public· offices has been operating t!1ere has been made to the bureau an 
annual appropriation of "receipts and balances" from the general revenue fund. 
The statutes cited show on their face that the bureau has at its command two 
funds, both separate and apart from the general re\·enue fund, and that there 
should be made for its annual support two separate appropriations from different 
sources; one for the purpose of the general maintenance of the bureau, and the other 
for the purpose of bearing the expenses of the inspection and supervision of the 
respective districts.) 

The sinking fund-sections 386 et seq. and 7575, G. C. 
Maintenance fund of the department of public service (public utilities) com-

mission-section 606, G. C. 
The banking fund-section 735, G. C. 
:\1aintenance of office of state fire marshal fund-section 841, G. C.' 

(The unexpended surplus in this fund is to be paid annually to the general 
revenue fund. But the fund itself is in the state treasury, and, in my opinion, an­
nual appropriations of receipts and balances from this source of revenue are 
necessary in order to authorize the expenditure of the state fire marshal's main­
tenance fund. This, apparantly, has not been the practice, as there is no appro­
priation for this department in either of the current appropriation bills. In the 
past, all the money which has been expended by the state fire marshal's office has 
been unlawfully expended, and in the future the state fire marshal should be given 
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an appropnatwn of his receipts and balances before he can, under section 2 of 
article 22 of the constitution, lawfully draw upon it.) 

The agricultural fund. (See section 1085, G. C.; also section 16 of the agri­
cultural commission act, 103 Ohio Law, 308, therein designated as section 1094, G. 
C. An attempt has been made to change the name of this fund so as to place it 
in the general revenue fund. In my opinion, however, this attempt is unsuccess­
ful; "an agricultural division of the general revenue fund" is not a part of the 
general revenue fund itself. l\Iore terminology cannot change the substance of 
things. The section in question expressly states that the state agricultural fund 
shall be at the disposal of the agricultural commission; it expressly separates the 
so-called "division" of the general revenue fund from the remainder of the fund. 
It may be safely said that whatever moneys are in the general revenue fund may 
be expended without transfer for any purpose, in the discretion of the legislature. 
Money which is held for the uses and purposes of a particular department is 
ipso facto not in the general revenue fund, terminology to the contrary notwith­
standing. 

(In the same connection, see section 6377, General Code, which of itself is suf­
ficient to continue the "state agricultural fund" as such. Also see section 63 of 
the agricultural commission act, 103 Ohio Law, 318, which speaks of the "agricul­
tural fund" as such. See also the commercial fertilizer analysis fund, section 78 of 
the agricultural commission act, 103 0. L., 321. Formerly these moneys constituted a 
part of the agricultural fund, but by the language of the section cited seem to ·bQe 
a separate fund. The agricultural commission is, seemingly, not given authority 
to retain these fees outside of the state treasury, but, under the general provision 
of section 24 of the General Code, must pay them in as received weekly. Once in 
the state treasury, they cannot be paid out again, save under appropriation; and 
the appropriation in such instance should be from the fund created by the license 
fees.) 

State medical board fund-section 1277, G. C. 
State board of pharmacy fund-section 1312 and section 1313, G.· C. 
Fish and game commission funds-section 1460, G. C. 
State military fund-section 5265, G. C. 
(This fund is peculiar, in that it is to be set aside by the auditor of state 

from the general revenue fund in the first instance. \Nhen once set aside, how­
ever, [and the duty to do this is a continuing one, not dependent upon the making 
of an appropriation] it is separated from the general revenue fund, and, as the 
section itself states, is to be "a continuous fund and available only for the support 
of the organized militia." This being the case, it is clearly no part of the general 
revenue fund; and appropriations for the state armory fund and the mainte­
nance of the Ohio national guard should be made from the state military fund, 
and not from the general revenue fund. To hold that the state military fund is 
still in the general revenue fund would be to vitiate all of section 5265, General 
Code.) 

State highway fund, derived from automobile licenses-section 6309, as amend-
ed 103 0. L. 765. 

State comll).On school fund-section 7575, G. C. 
Miami University fund-section 7924. 
Ohio University fund-section 7925. 
Ohio normal school fund-section 7926, G. C. 
Miami normal school fund-section 7927, G. C. 
Ohio State University fund-section 7929, G. C. 

(The auditor of state has erroneously grouped all these funds together in a 
single fund; but the general assembly has observed the distinction by appropriat­
ing separately from each of these funds from year to year. See 103 0 .L. 18.) 



155. 

ATTORNEY GENERAL. 11 

Agricultural college script fund-section 7972, G. C. 
Wilberforce university fund-section 7986, G. C. 
Bowling Green normal school fund-103 0. L. 843. 
The Kent normal school fund-103 0. L. 843. 
State highway fund, produced by application of 75% of one mill tax-103 0. L. 

~lain market road fund, produced from same source-103 0. L. 155. 
The fund for the blind-103 0. L. 833. 
State liquor license fund-103 0. L. 236. 
I would not undertake to say that I have, in the foregoing enumeration, ex­

hausted all the funds in the state treasury. The legislation enacted by the last 
session of the general assembly was so voluminous that it is possible that some 
funds other than those already referred to were created by it which have escaped 
my attention. I do not hesitate, however, to lay down the general principle that, 
wherever the legislature, in providing for the means of raising revenue of any kind, 
has required that the revenue produced by that means shall be paid into the state 
treasury to the credit of a fund for the use of a particular department, or for a 
particular purpose, or has required that the moneys derived from the source in 
quesion shall be used for a certain purpose, the revenue so produced cannot, under 
any circumstances, be regarded as being within the general revenue fund; for if 
it were regarded as in the general revenue fund, then it could be used for any 
purpose, and its appropriation and expenditure would not be limited to any desig­
nated purposes. 

How· far the general assembly has departed from this, to me, very clear prin­
ciple may be illustrated by a reference to 103 Ohio Laws, 635, an item of the 
1914 appropriation, wherein there is appropriated to the state highway department, 
as if from the general revenue fund, "the proceeds of all money collected under 
the one-half mill levy, as provided for by house bill 134, etc." As" already pointed 
out, the general assembly, while ignoring many of the special funds above men­
tioned, has generally conceded the separation of funds produced by separate tax 
levies from the general revenue fund. (See 103 0. L. 18, 857). But even that 
deference to the principles of its own legislation was denied in the case of the 
attempted appropriation of the half mill levy for road purposes. 

In view, then, of the confusion and lack of consistency with which the gen­
eral assembly has in the past treated the funds in the state treasury, in making 
its appropriations, and in view of your direct questions on the point, being the 
second, fifth and sixth questions asked in your letter, I beg to advise and recom­
mend that the 1914 budget bill treat the proceeds of the above named funds, and 
others which may be discovered in like situation, as constituting separate funds in 
the state treasury, and not as constituting parts of the general revenue fund; that 
the auditor and treasurer of state, respectively, carry separate accounts for each 
of the funds in question; and that the appropriations made in the state budget bill, 
now contemplated, be made from the proper funds in each case, and not from the 
general revenue fund. This can be done, as suggested in your fifth question, by 
dividing the budget bill into sections, each section constituting an appropnat10n 
from a single fund in the state treasury. A model for this purpose can be found 
in the two laws last cited, viz.: 103 Ohio Laws, 18 and 857. 

Before leaving this subject, however, permit me to point out again that in 
every appropriation of "receipts and balances" which you may find in the 1914 ap­
propriation bill should be made otherwise than from the general revenue fund. 
The receipts of many of the departments are, by express provision of law, re­
quired to be paid into the general revenue fund, and should be appropriated 
therefrom, if it is desired to appropriate them as such; also the statute law is 
silent as to the exact disposition of the receipts of some of the departments which 
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are required to be paid generally into the state treasury; and in such cases sec­
tion 270, General Code, requires that when so paid into the state treasury, such 
receipts shall be credited to the general revenue fund. I shall not burden this opinion 
with a list of receipts of these kinds, but content myself with saying that, if the 
statutes providing for the exaction of the revenue in question do not require, as 
do the statutes above cited, when paid into the state treasury, that such moneys 
shall constitute a separate fund, etc., the receipts become a part of the general 
revenue fund. 

Coming now to the consideration of your third question, I assume that by "the 
end of an appropriation period" you mean the expiration of two years from and 
after the passage 6f the appropriation bill, beyond which, under the constitution, 
as above quoted, the appropriation may not Jive. It is my opinion that after the 
expiration of the two year period, the appropriation, under the circumstances 
mentioned in your second question, must necessarily lapse. An appropriation for 
a particular improvement carries with it the authority to the officer designated 
to make the improvement and to enter into contracts for that purpose. The re­
l~tion of the appropriation to the authority to contract is discussed by Judge ]. R. 
Swan, in the leading case of State vs. Medbery, 7 0. S. 522. His discussion is 
based, not only upon article II, section 22, of the constitution of 1851, but upon 
other sections of the constitution related to it in respect to their subject-matter, 
particularly section 3 of article VIII. In his opinion will be found the following 
language: 

"The sole power of making appropnatwns of the public revenue is 
vested in the general assembly. It is the setting apart and appropriating 
by law. a specific amount of the revenue for the payment of liabilities 
which may accrue or have accrued. No claim against the state can be 
paid, no matter how just or how long it may have remained overdue, 
unless there has been a specific appropriation made by law to meet it. 
Article 2, section 22. * * * * * 

"The discretion of each general assembly for the period of two years 
in respect to the amount of expenditures, except in some special cases 
relating to salaries, is without limit and without control ; but each must 
provide revenue and set apart a sufficient amount by a law operative with­
in the same two years, to pay all expenses and claims. 

"This is the general system provided by the constitution. * * * 
Under it all the claims which are authorized, or which can accrue within 
each of the two years, and their payment, form one governmental and 
financial transaction; so that at the end of each of the two fiscal years the 
expenditures authorized and liabilities incurred have been provided for 
by revenue, ~djusted by the executive officers, and out of the revenue 
previously set apart and appropriated, are paid. * * * 

The facts involved in that case were substantially as follows: the general 
assembly passed an act attempting to authorize the board of public works to let 
a contract for keeping the public works in repair, for any term of years not 
exceeding five. In pursuance of this supposed authority, the board of public 
works entered into a contract with Medbery & Company to keep a certain section of 
the canals of the state in repair, for a period of five years, for the sum of $27,500 
per annum. During the second year of the life of the contract a succeeding ses­
sion of the general assembly repudiated, or attempted to repudiate the proceedings, 
and in its appropriation act directed tbe board of public works to expend the 
moneys appropriated to its 'use without regard to the contract with Medbery & 
Company; and gave to the latter, and those in a similar situation, a right of 
action against the state for such damages as they might be entitled to. 
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The case before the court, then, was an action for damages brought against 
the state itself, under the special authority above referred to. The petition set 
forth the contract, averring performance until the 22d day of April, "1857; readi­
ness to perform from that time forward; breach by the state; laid the damages 
at $50,000--the amount of the future profits of the contract; and prayed judg­
ment accordingly. 

The attorney general, on behalf of the state, interposed a general demurrer to 
the petition, which was overruled by the common pleas court, whose decision was 

, assigned for error in the supreme court. This decision ·was reversed and the 
contractors were denied recovery of any damages. (It is to be observed that 
they were not suing on account of work already performed; nor did the per­
formance of the work which they had completed extend beyond the biennial 
period.) 

The portion of the opinion which deals with the facts of the case contains, 
among other things, the following language : 

"While each general assembly is required to provide revenue and 
make appropriati"ons for the period of two years, leaving no debt or lia­
bility behind, the general assembly existing when these contracts were 
made, and who, it must be maintained, had the constitutional power by law 
to authorize them, have undertaken, by contracts in behalf of the state, 
to bind the state by present obligations to pay specific amounts of money 
to certain citizens for services and materials to be furnished as well 
during the above mentioned two years, as during the period of three 
years thereafter. It is the three years thereafter-the liability created 
against the state the moment these contracts were signed, for the specific 
sums promised, for the repairs of those three years-the volunteering on 
the part of that general assembly to provide for the repair of the canals 
during those three years, without the power of making appropriations to 
meet the liability thus authorized and entered into-it is these peculiar 
characteristics of the contracts which render them inconsistent with the 
system of finance and expenditure provided by the constitution. * * * 

"The question before us is, whether a contract binding the state to pay 
specific sums of money at a future period, without revenue provided or 
appropriations made to meet it, is such a contingent liability as may be 
entered into under this financial system, and the provisions of the con­
stitution relating to debts. * * * 

These contracts, by their own force, bind the state to pay to indi­
viduals, a certain amount of money, through the period of five years. The 
moment these contracts were executed, they created a present obligation 
on the part of the state to pay money at a future period. * * * We 
are at a loss to perceive how these contracts can be taken out of the defini­
tion of contingent debts, " (which, in a previous part of the opinion the 
court had held could not be created under the constitution)." 

Again Judge Swan says: 

"We say further, that as to the fact that repairs beyond two years 
would probably be needed, and expenditure therefor required, and for an 
amount probably equal to that designated in these contracts, and then paid, 
we answer, that whether the repairs would or would not be needed, and 
the amount of the expenditure and their payment were questions to be 
determined by the successors of the general assembly who are supposed 
to have authorized these contracts not only determined that the expen-
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diture should be made, and fixed the amount beyond the control of their 
successors, but have also, in so doing, created a present liability against 
the state to pay specific sums of money at such a period that they could 
not by appropriations provide for payment. Their authority to provide, 
without revenue or appropriations, for the repair of the canals beyond two 
years, by contracts creating a present obligation, clearly cannot be justi­

fied. * * * *" 

Discussing the case from another point of view Judge Swan says, in part, that: 

"These contracts run for five years. The general assembly existing 
when these contracts were made provided no revenue and made no appro­
priations to meet the gross amount. 

"If these contracts are valid no subsequent general assembly could 
withhold a tax or revenue, or decline to make appropriations to meet 
their specific amount. The legislative discretion of every subsequent gen­
eral assembly is tied, and their responsibility for the expenditure avoided; 

* * * 
"The constitution provides that the sessions of the general assembly 

shall be held once in two years. The members are elected for two years, 
and the constituency every two years canvass at the ballot box the official 
conduct of each representative. 

"Each general assembly determine the amount of revenue to be raised 
by taxation, and are required by the constitution to provide for raising 
sufficient to meet the expenditures which they authorize, and thus be­
come officially responsible for the amount of the app-ropriations. And in 
order to make this responsibility direct and practical *. * * the con­
stitution prohibits any appropriation to be made for a period beyond 
two years. 

"This last provision is the key-stone of the whole system; for, as 
the amount of the taxes depends entirely upon the amount of the ap­
propriations, if the general assembly had no power or discretion to deter­
mine the amount of appropriations, or if the amount were fixed by law 
of their predecessors, so that they could not disturb it, they would evade 
all responsibility for the amount of the taxes, however oppressive and 
grievous they might be." 

The broad principle running through this important decision is that a con­
tract cannot be entered into by an officer of the state which cannot be paid out of 
the proceeds of appropriations already made. It follows from this, I think, that 
if the appropriation is itself the authority for making· the contract, as in the 
case of most public improvements undertaken by the state, the authority to make 
the contract does not survive the appropriation itself; nor, on the other hand, 
does the mere fact that the appropriation carries with it the implied authority to 
make the contract preserve the life of the appropriation beyond the constitu­
tional period and until the contract is made and satisfied. 

Accordingly, I am of the opinion, in answer to your third question, that an 
appropriation made for the purpose of the construction of buildings, etc., lapses at 
the end of the period of two years after it is passed (and in this case, under the 
present constitution, after the expiration of ninety days from the date of the filing 
of the law in the office of the secretary of state, appropriation for such purposes 
not being among those which go into immediate effect). With the lapse of the 
appropriation, under these circumstances, the authority to enter into the contract 
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likewise expires, and the policy of the entire improvement becomes a matter to 
be considered de novo by the succeeding session of the general assembly, which 
alone can determine whether the improvement shall proceed. 

The answer to your fourth question is not to be found directly in the case of 
State vs. Medbery, supra, because, while that case involved the validity of a con­
tract on account of which payment was sought after the expiration of two years 
from the time of the initial appropriation, yet the contract was one which, by its 
very terms, could not be completed within two years. The distinction between 
contracts which cannot be completed within a certain time and contracts which 
probably will not be completed within a like length of time, on account of practical 
conditions, is a well understood one and need not be commented upon. In the 
case you submit the contract; payable out of a specific appropriation, has been 
let within the life of the appropriation itself, but the work is not completed at 
the expiration of the two year period. 

Here, care must be taken to distinguish between the effect of this state of 
facts upon the contract and its effect upon the life of the appropriation. I incline 
to the view, although an expression of opinion thereon is not required by your 
letter, that a contract made under such circumstances is valid when entered into, 
and that its binding force and effect as to subsequent transactions under its 
terms are i10t affected by the expiration of the two year period. That is to say, 
the contractor is entitled to proceed with the performance of the work done by him 
after the expiration of the two year period, and he will be entitled in law and in 
morals to payment of his claim for so much of the contract price as has not been 
paid to him. Putting it in another way, the state would be indebted to the con­
tractor for the work performed by him under his previously let contract after 
the expiration of the two year period. 

But this is not equivalent to saying that the appropriation itself, or so much 
of it as remains unexpended after the expiration of the two year period, is to 
continue in force. The language of the constitution is so explicit as to the life 
of an appropriation as to permit of no interpretation whatever; the requirement 
is that no appropriation shall be made for a longer period than two years. This 
cannot be construed as being subject to an exception to the effect that where 
contracts have been entered into, payable out of a given appropriation, the ap­
propriation is thereby continued beyond the period of two years and until the 
state's liability is discharged. The word "appropriation" in its exact sense (and 
T am not aware of any shades of meaning which might be applied to it) signifies 
the setting apart of public moneys for a specified purpose, coupled with authority 
to expend for that purpose. The authority to draw money from the treasury 
for a given object is of the very essence of the appropriation. It is this author­
ity which cannot extend beyond the period of two years, as well as the mere 
ministerial act of the auditor and treasurer in carrying the appropriation on their 
respective books for that period of time. 

So, when an appropriation is made, for example, to the state board of ad­
ministration, for the construction of a certain building, there is inherent in the 
~ppropriation the idea that the board has authority to draw upon the general 
revenue fund ot the state to the amount indicated, for the purpose specified. 
This authority can only last for two years. In like manner, the authority of the 
auditor and treasurer to carry the appropriation account on their respective books 
terminates at the end of two years. · 

Looking at it in still another way, the requirement of article II, section 22, of 
the constitution, which I have been discussing, is coupled with a positive prohibi­
tion against money being drawn from the treasury of the state except in pursuance 
of a specific appropriation made by law. The thing prohibited is not the making 
of contracts, which, by their operation under proper contingencies, may ultimately 
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require the drawing of money from the state treasury, but the actual drawing of 
money itself. So that, while the scope of the more stringent regulation includes 
the less stringent one, and while, because money cannot be drawn out of the 
treasury without a specific appropriation, it necessarily follows that no officer can 
contract, except for official salaries, without the authority of an appropriation, 
(State vs. Medbery, supra.) it does not therefore follow that if the officer has 
contracted against a specific appropriation, properly made, the constitution is 
thereby satisfied and the appropriation remains at all times available to pay the 
contract. 

On the contrary, I am clearly of the opinion that there is no condition imag­
inable which can prolong the life of an appropriation beyond the constitutional 
period of two years; and that when the end of the constitutional period trans­
pires before work under a lawful contract is completed, and the succeeding ses­
sion of the general assembly makes no appropriation for the completion of the 
work the contractor, whatever may be his rights and remedies in the premises, 
cannot compel the executive officers of the state to make further payments on 
account of his contract and the work done under it, nor to answer to him in 
damages. 

Accordingly, in formulating the budget bill which you have in mind, you 
should proceed, in my judgment, upon the assumption that unexpended balances 
of an appropriation invariably must lapse at the end of the constitutional period, 
whether contracts have been let payable therefrom or not. 

Your fifth question has already been answered, in discussing your second 
question. 

You ask how you shall "handle the sinking fund, school and universities 
fund," in your sixth question. I have already referred you to the appropriation 
bills passed by the last session of the general assembly making the general appro­
priations from some of these funds. These appropriations, as already remarked 
by me, are proper in form. They are not very specific; that is, the appropriation 
in 103 0. L. 859, of the estimated amount of the entire proceeds of the Ohio 
State University fund, for the year 1914-1915, i's "to be applied to the uses and 
purposes of the Ohio State University according to law;" and this is the case with 
all the other appropriations made in the same bill. I cannot answer your sixth 
question without knowing what policy is to be adopted respecting the expendi­
tures to be made from these funds. If the whole funds are to continue to be 
turned over in bulk, and without specification, to the institutions entitled to them, 
and if the common school fund is to continue to be appropriated in the 
general manner in which it has been appropriated in the past, the budget 
bill need not contain any reference to these funds or appropriations what­
ever, as they are sufficiently taken care of for the years 1914-1915, by the bill to 
which I have referred. If, however, it is desired to be more specific in the crea­
tion of appropriation accounts payable out of these funds, or if it is desired to 
change the period of time for which the appropriation shall be made, then these 
changes may be made repealing and re-enacting the bill referred to, either as a 
separate bill or as part of the budget bill. In any event, however, the form of 
appropriation by sections and by reference to the different funds involved, while 
possibly subject to some technical criticism, is, in may judgment, in substantial 
compliance with the constitution. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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680. 
ABSTRACT OF TITLE. 

Deed from Mary T. Schc11ck a11d husband to state of Ohio. 

CoLL'~!BL'S, OHIO, January 13, 1914. 

The Ohio Board of Administratio11, Columbus, Ohio. 

GEXTLE.!I!EX :-I am in receipt, under date of January 6, 1913, of abstract of 
title and deed from :Mary T. Schenck and husband to the state of Ohio, for the 
following described real estate, which your board desires to acquire for use in 
connection with the Ohio Hospital for Epileptics at Gallipolis, to-wit: 

"Situated in the northeast quarter of section Xo. twenty-nine (29) 
township Xo. four (4) range No. fourteen (14) Gallia county, Ohio, be­
ing survey Xo. thirty (30) of said section by Edward Tupper, surveyor, 
and bounded and described as follows: Beginning at the northwest cor­
ner of lot No. four (4); surveyed lots of said section i\o. twenty-nine 
(29) in Gallipolis township, Gallia county, Ohio, thence with the east line 
of survey X o. 14 and 15, four ( 4) chains to the northeast corner of lot 
Xo. 15, thence with the line of Anna B. Kating, X. 23 degrees W. 5 
chains and 25 links to a point formerly marked by a span oak 20 inches 
in diameter, standing on the top of large rock; thence north 10 chains 
and 50 links to a point formerly witnessed by a black oak 20 inches in 
diameter S. 61 degrees, W. 23 links, thence S. 68 degrees, E. 21 chains and 
37 links to a point formerly marked by a sugar tree 18 inches in diameter; 
thence S. 11 degrees, E. 52 links to a point formerly marked by a sugar 
tree 18 inches in diameter on old corner; thence S. 47 degrees, \V. 9 
chains and 10 links to a point formerly marked as "a chestnut oak on a 
point;" thence S. 9)1, degrees, \V. 8 chains and 80 links to the north line 
of lot Xo. 4 above mentioned, thence along the north line of survey Xo. 
4, west 10 chains to place of beginning, containing 28.69 of land. 

I have carefully examined the abstract and although there are some defects 
in the early history of the title, as disclosed by the abstract, I do not deem them 
of sufficient importance to warrant disapproval of the title. There are no liens 
against said real estate except the taxes due December, 1913, and June, 1914. Sub­
ject only to payment of these taxes, I am of the opinion that the present owner 
has a good and indefeasible title to said real estate in fee simple. 

The deed is duly signed, acknowledged and witnessed, and is sufficient in form 
to convey to the state of Ohio a title in fee simple, and I advise that you accept 
the same. 

Abstract and deed are herewith enclosed. 
Very truly yours, 

TIMOTHY S. HOGAN, 
Attorney General. 
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681. 

SATURDAY HALF-HOLIDAY-PRESENT).IENT AND PAY.:\IENT OF I~­
STRUMENTS-LA W NOT CHANGED BY AMEND.:\IENT OF SEC­
TWN 5978, GENERAL CODE. 

Section 8190 of the General Code is not in any way affected by section 5978 
as amended in 103 Ohio Laws, page 566. Consequently the law concerning the 
presentment and payment of instruments falling due on Saturday remains the 
same as before section 5978 was amended. 

CoLUMBUS, OHIO, December 17, 1913. 

HoN. EMERY LATTANNER, Supt. Department of Banks and Banking, Columbus, 
Ohio. 

DEAR SIR :-I have your letter of November 22, 1913, asking for an opinion 
on the question raised by Mr. Clarence G. Herbruck, of Canton, Ohio, in a letter 
to you under date of October 29, 1913, which letter is as follows: 

"I am writing your department for an opinion upon the question 
involving section 5978 of the General Code, relating to the Saturday half­
holiday, as amended by the last general assembly, and as found on page 
556, volume 103, of the laws of Ohio. The point upon which I desire your 
opinion, which, by the way is of interest to the banks of Ohio, is on the 
question of protecting negotiable instruments on Saturday; and in pre­
senting the matter it is necessary to refer to several other sections of the 
General Code. 

"Section 8190 of the General Code provides, among other things, that 
negotiable instruments, falling due on Saturday, are to be presented for 
payment on the next succeedingi business day, except that at the option 
of the holder, instruments payable on demand may be presented for pay­
ment before 12:00 o'clock, noon, on Saturday, then that entire day is not 
a holiday. So far as I am able to ascertain, there has been no judicial 
interpretation of this statute in our state, but I have construed the 
statute heretofore that, for the purpose of holding endorsers, presentation 
of negotiable instruments, falling due on Saturday, must be made on 
the next succeeding business day, except as stated in the statute, that 
instruments payable on demand may, at the option of the holder, be pre­
sented before Saturday noon. I do not believe that there can be any 
question about this interpretation in the absence of the new statute, 
amended last spring. This amendment in substance provides that noth­
ing in that section (5978) or any other, or any decision of any court, 
shall in any manner affect the validity of or render void or voidable, any 
check, bill of exchange, order, promissory not, due-bill, mortgage, or any 
writing obligatory, made, signed, negotiated, transferred, assigned or paid 
by any person, persons, corporations or bank, upon said half holiday, 
or any other transaction had thereon. The question has arisen in my 
mind as to whether this amendment does not compel the presentation of 
negotiable paper on Saturday, and if not paid, to be protested on that day. 

"The banks throughout the state have held all time paper over 
until the following l\fonday or business day for presentment, and protest, 
and have generally done the same with checks and other <lemand paper 
(if being optional ~ith the holder of this kind of paper), but in view of 
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this amendment there has been some doubt as to whether the banks are 
not compelled to present negotiable paper on Saturday, wl!en that is the 
maturity date, and protest the same on that day, if not paid. 

"Can your department give us any enlightenment upon this amended 
section of the Code? I call your particular attention to the last phrase 
of the section, which says 'or any other transaction had thereon.' To 
what does that phrase refer?" 

Section 8190 of the General Code reads: 

"Every negotiable instrument is payable at the time fixed therein 
without grace. When the day of maturity falls upon Sunday, or a holi­
day, the instrument is payable on the next succeeding business day. In­
struments falling due on Saturday are to be presented for payment on the 
next succeeding business day, except that, at the option of the holder, 
instruments payable on demand may be presented for payment before 
twelve o'clock noon on Saturday when that entire day is not a holiday." 

Section 5978 of the General Code, before it was amended read as follows: 

''Every Saturday of each year shall be a one-half legal holiday for 
all purposes beginning at twelve o'clock noon and ending at twelve o'clock 
midnight." 

Section 5978, General Code, as amended in 103 0. L., page 566, reads: 

"Every Saturday afternoon of each year shall be a one-half legal 
holiday for all purposes, beginning at twelve o'clock noon and ending at 
twelve o'clock midnight. Nothing however, in this section or any other, 
or any decision of any court, shall in any manner affect the validity of or 
render void or voidable any check, bill of exchange, order, promissory note, 
due bill, mortgage or other writing obligatory made, signed, negotiated, 
transferred, assigned or paid by any person, persons, corporation or bank 
upon said half holiday, or any other transaction _had thereon." 

19 

The writer of the letter quoted above calls especial attention to these words 
of section 5978 as amended: 

"Nothing, however, in this section or any other, or any decision 
of any court, shall in any manner affect the validity of or 
render void or voidable any check, bill of exchange, order, promissory 
note, due bill, mortgage or other writing obligatory made, signed, nego­
tiated, transferred, assigned or paid by any person, persons, corporation 
or bank upon said half holiday, or any other transaction had thereon." 

and seems inclined to think that inasmuch as under the above section the payment 
of negotiable paper on Saturday afternoon would be void or voidable, it is the 
bank's duty to present negotiable paper on Saturday, when that is the maturity 
date, and protest the same on that date if not paid. 

With this conclusion I cannot agree. The fact that the legislature after 
declaring Saturday afternoon a legal half holiday, saw fit. to say that in the 
event that certain business was transacted on such half holiday it would not be 
void or voidable, did not by any means have the effect of making it necessary 



20 .ANNUAL REPORT 

to carry on such business on that day. To so hold would be to make and unmake 
the law in the same paragraph. 

What the legislature did ii1 amending section 5978 of the General Code was 
simply this: It allowed Saturday afternoon to remain a legal half holiday the 
same as· was provided in the original section, and then made a further provision 
that should certain transactions be carried on on Saturday afternoon, they should 
not be void or voidable on that account. And it is, therefore, my opinion that 
section 8190 of the General Code is not, in any way, affected by section 5978 as 
amended in 103 0. L., page 566, and that the law concerning the presentment and 
payment of instruments falling due on Saturday remains the same as before sec­
tion 5978 was amen(ied. 

682. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

VILLAGE COUNCIL-POWER TO FIX SALARIES AND APPROVE 
BOJ'\DS OF EMPLOYES OF VILLAGES-VILLAGE BOARDS OF PUB­
LIC AFFAIRS HAVE THE POWER TO EMPLOY PERSONS TO DO 
THE WORK OF THE VILLAGE. 

1. The clerk of the board of trustees of public affairs is to be elected by the 
board and his salary is to be fixed by council. . 

2. The village clerk may not be clerk of the board of trustees of village 
affairs and receive compensation therefor, as these offices are incompatible. 

3. The village council has the right to fix the salary of those persons em­
p/oj•ed to make repairs, read water meters, make connections and perform other 
work in connection with the waterworks department. The board and not the 
council has the right to designate who these employes shall be. 

CoLUMBus, OHIO, December 15, 1913. 

HoxoRABLE KELSON ]. BREWER, Solicitor for Ettclid Village, Cleveland, Ohio. 

Under favor of December 10, 1913, you request my opinion as follows: 

"Sections 4357 to 4362 of the General Code prescribe the powers and 
duties of boards of trustees of public affairs in villages. 

"If a clerk is to be provided for the board, must the council of the 
village fix his compensation and bond? Section 4360 provides the board 
may elect a clerk who shall be known as the clerk of the board of trus­
tees of public affairs. ·what I wish to know is, whether or not the coun­
cil or the board fixes the compensation of the clerk, and whether the 
council may designate the person who shall act as clerk. May the village 
clerk also be clerk of the board of trustees of public affairs and receive 
compensation therefor? 

"Does the board of trustees or the council of the village provide for 
the compensation and bonds of employes who have charge of making 
repairs, reading water meters, making connections and performing other 
work in connection with the department; and may the council designate 
who the employes shall be?" 
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You first inquire: 

''Whether the clerk of the board of trustees may be appointed by 
council, and whether the council or the board must fix the compensation 
and bond of such clerk." 

21 

These questions seem to be controlled by sections 4360 and 4219 of the Gen­
eral Code. These sections are as follows: 

Section 4360: "The board of trustees of public affairs shall organize 
by electing one of its members presidt;nt. It may elect a clerk, who shall 
be known as the clerk of the board of trustees of public affairs." 

Section 4219: "Council shall fix the compensation and bonds of all 
officers, clerks and employes in the village government, except as other­
wise provided by law. All bonds shall be made with the sureties subject 

. to the approval of the mayor. The compensation so fixed shall not be in­
creased or diminished during the term for which any officer, clerk or 
employe may have been elected or appointed. Members of council may 
receive as compensation the sum of two dollars for each meeting, not 
to exceed twenty-four meetings in any one year." 

Under section 4360 of the General Code, it is clear that. the clerk is to be 
elected by the board of trustees of public affairs, and nowhere is council given 
authority to designate the person to fill this position. 

Under section 4219 of the General Code, council is required to fix'the com­
pensation and bonds of all officers, clerks and employes in the village government, 
except otherwise provided by law, and since no other provision is made by law for 
the fixing of compensation and bond of the clerk of the board of trustees, I am 
of the opinion that the same must be fixed by council. 

You next inquire : 

"\Vhether the village clerk may also be clerk of the board of trustees 
of village affairs and receive compensation therefor?" 

Section 4284 of the General Code provides that the clerk of a village shall 
examine and audit the accounts of all offices and departments. He is further­
more obligated by this section to prescribe the form of accounts and reports to 
be rendered to his department, and the form and method of keeping accounts by 
all other departments. I am of the opinion that this provision imposes upon the 
clerk of a village obligations of supervision and control over a position such as 
that of clerk of the board of trustees of village affairs. It is without question 
the duty of such a clerk to keep the books and accounts of the board, and since 
in this connection he is subject to the supervisory control of the clerk of the vil­
lage, the officers are incompatible and may not be held by one and the same indi­
vidual at the same time. 

You last inquire : 

"Whether the board of trustees or the council of the village provide 
for the compensation and bonds of employes who have charge of making 
repairs, reading water meters, making connections and performing other 
work in connection with the department, and whether the council may 
designate who the employes may be." 
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I am of the opm10n that these employes, being employes in the village gov­
ernment, and not being otherwise provided for in this respect, are subject to the 
terms of section 4219, General Code, above quoted, requiring their compensation 
and bonds to be fixed by counciL 

Under section 4361 of the General Code, however, as the same appears in 103 
0. L., page 561, the board of trustees of public affairs are given powers of man­
agement, conduct, and control of the matters under their jurisdiction, and are 
required to appoint necessary officers, employes and agents. The board is further­
more given the powers possessed by the director of public service in cities in 
these connections. 

Since the power of appointment is conferred on the board, it is not within 
the power of council to designate who such employes shall be. The procedure 
is that patterned after the management of public works in cities by the director 
of public service and contemplates that the employments and positions shall be 
fixed by the board, that the compensation and bonds affixed to these positions shall 
be determined by council, and that the incu111bents of these positions shall be de­
termined by the board. 

683. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attonuy General. 

ELIGIBILITY OF WOMEN TO HOLD CERTAIN OFFICES IN OHIO­
WOMEN ONLY TO HAVE CONTROL OF INSTITUTIONS TAKING 
CARE OF WOMEN AND CHILDREN-WOMEN NOT ELIGIBLE TO 
APPOINTMENT AS EXAMINERS OF TRAINED NURSES. 

The intention of the constitutional amendment adopted in reference to women 
holding certain offices in the state of Ohio was to place women upon sttch boards 
and at the heads of sttch departments and institutions as exercise control over 
the physical and moral welfare of women and children who are being cared for 
as wards of the state; consequently would not allow women to be appointed as 
members of the state board for examination and registration of trained nurses, 
sttch as was contemplated in house bill No. 105, known as "a bill to provide for the 
examination and registration of trained nurses in Ohio." 

CoLUMBUS, 0Hro, December 16, 1913. 

HoNORABLE }AMES NYE, Member House of Representatives, Toledo, Ohio. 

DEAR Sm :-I have your letter of November 7, 1913, asking whether the con­
stitutional amendment recently adopted making women eligible to hold certain 
appointive offices will allow women to be appointed as members of a state board 
for examination and registration of trained nurses, such as was contemplated in 
house bill 105-Mr. Schaefer, 80th genera] assembly. 

The constitutional amendment adopted at the November, 1913, election, to 
which you refer, reads as follows: 

"No person shall be elected or appointed to any office in this state 
unless possessed of the qualifications of an elector; provided that women 
who are citizens may be appointed as members of boards of, or to posi­
tions in, those departments and institutions established by the state or any 
political subdivision thereof involving the interests or care of women or 
children or both." 
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House bill 105, known as "a bill to provide for the examination and regis­
tration of trained nurses in Ohio, made provision for the appointment by the 
governor of the state board of examiners of nurses, consisting of five members. 
It would have been the the duty of the board appointed under this act to examine 
applicants for registr'!tion and to award certificates of registration to the suc­
cessful applicants. 

The question now asked is : 

"Is this such a board as "involves" the interests and care of women 
and children or both?" 

I think not. \Vhile it is true that the question to whom shall be given the 
privilege of acting as a nurse does concern women and children, yet it does not 
concern them to any greater extent than do other questions of state and muni· 
cipal government. To open the door to women under such a broad interpreta­
tion of the statute would undoubtedly mean that women must be considered eli 
gible to hold office on every board and in every department and institution in 
Ohio, inasmuch as the correct management of all such boards, departments and 
institutions is, at all times, of vital interest to the women and children of the 
state. It is evident that such a holding would reach far beyond the purpose of 
the amendment, and should not be entertained. 

The intention of the amendment was, I think, rather to place women upon 
such boards and at the head of such departments and institutions as exercise 
control over the physical and moral welfare of women and children who are be­
ing cared for as wards by the state or any political subdivision thereof. And with 
this view of the amendment in mind, I must conclude that women are not eligible 
for appointment as members of such board, as provided for in house bill 105. 

684. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PRISONER-PLEADING GUILTY SAME AS CONVICTED. 

The legislature usi11g the word "co11victed" in section 13708 meant it as a sub­
stitute for the words "has pleaded or been found guilty" as used in section 13706, 
and the court has no authority to suspend the sentence of defendant who has 
pleaded guilty. 

CoLUMBUS, OHIO, December 3, 1913. 

HoN. P. E. THOMAS, Warden Ohio Penitentiary, Columbus, Ohio. 

DEAR SIR :-On November 29th you wrote me inquiring substantially as fol­
lows: 

"One Robert Bennett Geyer was indicted for arson at the October 
term, 1913, of the common pleas court of :\Iuskingum county, and having 
entered a plea of guilty as charged in the indictment, was sentenced by 
Hon. Alfred A. Frazier to the Ohio Penitentiary to sen•e an indeterminate 
sentence. 

"This sentence was suspended by the court under section 13706, Gen­
eral Code, and description of the prisoner and employment papers, etc., have 
been forwarded to this institution as in all regular probation cases so that 
we might issue to the prisoner a certificate of probation. This, I have 
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refused to do in this case for the reason that section 13708 provides that 
a person convicted of arson shall not have the benefit of probation .. The 
prisoner's attorney, 1Ir. Secrest, of New Concord, Ohio, and Judge Fra­
zier are of the opinion that inasmuch as the prisoner pleaded guilty to 
arson he is not 'convicted' of that crime, and is, therefore, entitled to be 
placed on probation. · 

"Kindly advise me at the earliest possible moment if my position is 
correct as the case is being held in abeyance pending your· decision." 

Section 13706 and 13708, General Code, read as follows: 

Section 13706: "In prosecutions for crime, except as hereinafter pro­
vided, where the defendant has pleaded or been found guilty, and the 
court or magistrate has power to sentence such defendant to be confined in 
or committed to the penitentiary, the reformatory, a jail, workhouse, or cor­
rectional institution, and the defendant has never before been imprisoned 
for crime, either in this state or elsewhere, and it appears to the satisfac­
tion of the court or magistrate that the character of the defendant and 
circumstances of the case are such that he is not likely again to engage 
in an offensive course of conduct, and that the public good does not de­
mand or require that he shall suffer the penalty imposed by law, such 
court or magistrate may suspend the execution of the sentence and place 
the defendant on probation in the manner provided by law." 

Section 13708: "No person convicted of murder, arson, burglary of 
an inhabited dwelling house, incest, sodomy, rape without consent, assault 
with intent to rape, or administering poison shall have the benefit of pro­
bation." 

Your question resolves itself into this: What is the meaning of the word 
"convicted" as used in section 13708? 

Counsel for the defendant Geyer wntends. that this word as here used means 
"found guilty by a jury," and inasmuch as his client plead guilty he has not been 
"convicted' within the meaning of the section, and is, therefore, not precluded· 
from receiving a suspended sentence. 

This contention is, I think, one that raises a distinction without a difference. 
While it is true that penal statutes must be strictly construed, this strict con­

struction 

"is not the exact converse of literal construction, for it does not consist in 
giving words the narrowest meaning of which they are susceptible. * * 
* * · * Nor does it preclude the application of common sense to the 
terms made use of in the statute to avoid an absurdity which the legisla­
ture ought not to be presumed to, have intended. * * * The rule * 
* * is not violated by allowing words to have their full meaning, or 
even the more extended of two meanings, where such construction better 
harmonizes with the context." 

(Sutherland on Statutory Construction, pages 437-441.) 

Sections 13706 and 13708 were originally sections 1 and 2 of an act passed 
May 9, 1908, entitled: "an act to provide for probation of persons convicted of 
felonies and misdemeanors." If the word "convicted" in this act is to be construed 
as meaning "found guilty by a jury," then this title is misleading, as section 1 of 
the act makes provision for suspension of sentences in certain cases when the 
defendant has "pleaded or been found guilty." 
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Again, section 1 allows the court to suspend sentences when the defendant 
has pleaded to or been found guilty of all crimes for which sentences to the peni­
tentiary may be imposed with certain exceptions, and these exceptions are enumer­
ated in section 2 immediately following. Is it not, then·, reasonable to presume 
that in enum~rating in section 2 the crimes excepted, the legislature viewed the 
defendant as standing in the same position before the court as in the preceding 
section, and that the word ''convicted" used in the title and in 'section 2 of the act 
·was merely used as synonomous with the words "has pleade<;l or been found 
guilty" as used in section 1? 

I think so, and believe that the legislature was warranted in using the word 
"convicted" in that sense. 

In State vs. Knowles 98 :\Io., 429, the court held "it matters not whether the 
guilt of the accused has been established by plea or by verdict of guilty. When 
no issue of law or fact remains to be determined, and there is nothing to be done 
except to pass sentence, the respondent has been convicted." 

The United States vs. Watkinds, 6 Fed., 152, the court, defining the word "con­
viction" said: 

"The term 'conviction,' as its compos1t10n (convinco, convictio) suf­
ficiently indicates, signifies the act of convincing or overcoming one, and 
in criminal procedure the overthrow of the defendant by the establish­
ment of his guilt according to some known legal mode. These modes are 
( 1) by plea of guilty and (2) by verdict of a jury." 

In Com. vs :\filler, 6 Pa., Super. Ct., 35-39, we find the court using the fol­
lowing language : 

"\"'ith respect to some purposes and consequences the words 'con­
victed' and 'conviction' when used in a statute mean no more than the 
judicial ascertainment of guilt by verdict or plea." 

Bishop in his work on statutory crimes, section 348, says: "a plea of guilty 
by the defendant constitutes a conviction of him." 

Authority after authority could here be quoted showing that when a de­
fendant pleads guilty he is said to be "convicted," and I am, therefore, of the 
opinion that the legislature in using the word "convicted" in section 13708 meant 
it as a substitute for the words "has pleaded or been found guilty" used in sec­
tion 13706, and that the court has no authority to suspend the sentence of a de­
fendant who has pleaded guilty to the crime of arson. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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685. 

BANKS AND BANKING-BRANCH BANKS-BANKS NOT PERMITTED 
TO HAVE A BRANCH. 

A bank organized under section 9703, General Code, is not permitted to have 
a branch under the provisions of this statute, and cannot purchase a bank having 
a branch and continue to operate the branch of the bank purchased. 

COLUMBUS, OHIO, December 9, 1913. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-I have your letters of October 22, 1913, and December 6, 1913, in 
the last of which you specifically inquire: 

"A bank now having a branch bank is desirous of selling both insti­
tutions to another bank having no branch. The question anses-can the 
bank purchasing the old bank with the branch, maintain this branch? It 
is the intention, of course, to consolidate the main office-sold-with the 

' bank purchasing both." 

I also have a statement m which the specific transaction is stated as follows: 

"The Forest City Savings & Trust Co., Cor. W. 25th and Detroit 
Ave., would like, if proper arrangements can be made, to purchase the 
West Qeveland Banking Co., located at Detroit and 101st street, and con­
tinue it as a branch. The West Cleveland has a capital of $100,000. The 
Forest City propose to increase their capital by $50,000, giving the increase 
to the stockholders of the West Cleveland, taking over their assets and 
liabilities." 

In your letter of October 22d, ·you state : 

"Now the question arises as to what will be the effect when one bank 
purchases another bank which has a branch. Will the new bank which took 
over the old bank and branch, be permitted to maintain the branch?" 

It wiii be noticed that the statement in your letters of October 22d and De­
cember 6th is somewhat different from the statement above set forth which is 
copied from a letter, or copy of one, written to you on October 19, 1913, by Mr. 
Charles R. Dodge. 

Assuming that the actual facts are as taken from Mr. Dodge's letter, which is 
that the Forest City Bank proposes to buy the West Cleveland Bank, and continue 
it as a branch, it will be observed that to buy a bank and continue it as a branch 
of the buying bank, is quite different from buying a bank which already has a 
branch and endeavoring to maintain the branch as an adjunct to the buying bank. 

The facts as set forth in Mr. Dodge's letter, to my mind, clearly bring the mat­
ter within the rule laid down in my opinion to you of June 16, 1913, to which you 
refer in your letter of October 22, and I can see no reason why, if an existing 
bank, organized under favor of section 9703 of the General Code, may not establish 
a branch, how it can be authorized to do so by purchasing another bank and usc 
it as a branch, or by purchasing another ban~ which already has a legally estab­
lished branch, and using such branch of the selling bank as a branch of the 
buyer. 
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I feel that my opinion of June 16, 1913, was correct, think it covers your pres­
ent inquiry and adhere to its conclusions. 

686. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CO:\iPULSORY CO:\IPENSATION ACT-FORMATION OF MUTUAL IN­
SURA~CE C011PANIES BY EMPLOYERS-INSURANCE COMMIS­
SIONER SHOULD SUPERVISE FORMATION OF SUCH ASSOCIATION. 

The question of the right of employers to form mutual insurance c·ompanies 
for the purpose of fumishing compensation to injured and the dependents of killed 
employes, wzder. the provisions of section 22 of the compulsory compensation act, 
and the manner in which such association is to be operated, should be take11 up 
with the insurance commissioner of this state. 

CoLUMBUS, OHIO, December 15, 1913. 

HoN. WALLACE D. YAPLE, Chairman, The Industrial Commission of Ohio, Colum­
bus, Ohio. 

DEAR SIR :-Under date of November 18, 1913, you ask whether there is any 
authority for the organization of mutual insurance companies for the purpose of 
furnishing compensation to injttred and the dependents of killed employes, under 
the provisions of section 22 of the compulsory compensation act. 

The section which you cite contains a proviso permitting employers, under cer­
tain conditions, directly to pay compensation to their employe~ This proviso reads 
as follows: 

"And provided further, that such employes who will abide by the 
rules of the state liability board of awards and as may be of sufficient 
financial· ability or credit to render certain the payment of compensa­
tion to injured employes or to the dependents of killed employes, and the 
furnishing of medical, surgical, nursing and hospital attention and services 
and medicines, and funeral expenses, equal to or greater than is pro­
vided for in this act, or such employers as maintain benefit funds or de­
partments or jointly with other employers maintain mutual associations, 
of such said financial ability or credit, to which their employes are not 
required or permitted directly or indirectly to contribute, providing for 
the payment of such compensation and the furnishing of such medical, sur­
gical, nursing and hospital services and attention and funeral expenses, 
may, upon a finding of such facts by the state liability board of awards 
elect to pay individually or from such benefit fund department or associa­
tion such compensation, and furnish such medical, surgical, nursing and 
hospital services and attention and funeral expenses directly to such in­
jured or the dependents of such killed employes." 

Section 23 provides that employers who comply with the provisions of the 
foregoing section shall not be liable to respondants in damage at common law 
or by statute, except as otherwise provided in the act, for injury or death of any 
employe, etc. 
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Section 26 provides that employers failing to comply with the provtstons of 
section 22 shall not be entitled to the benefits of the act, and shall be liable under 
the conditions set forth in the section last cited. 

Under section 28, if any employer defaults in payment of premiums, the 
amount due shall be collected in the manner prescribed in said section. 

In my judgment the only employers of five or more workmen exempt from 
direct contribution to the state insurance fund are those who arrange, under the 
rules of the board and the laws of Ohio, to pay compensation directly to their 
employes, or through the intervention of benefit funds, or mutual associations make 
such payments. The question is, however, whether there is any authority for the 
organization of mutual insurance companies under this act. Under the provisions 
of section 22, heretofore quoted, I hold that the words "mutual associations" 
mean such associations as are wholly and completely provided and sustained and 
kept up by one or more employers. In other words, the employers must bear the 
sole expense of these mutual associations. They are not permitted to contribute 
to some mutual association maintained, wholly or in part, by any person, firm, co­
partnership or corporation other than themselves, as a separate entity and the 
employe must not be permitted or required to contribute to the support of such 
said mutual association. 

The question of the right of the employers to form such associations, and 
the manner in which it is to be operated, should be taken up witli the insurance 
commissioner of this state. 

687. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney Geueral. 

OFFICES INCOMPATIBLE-CORONER AND MEMBER OF THE GEN­
ERAL ASSEMBLY. 

Uuder the provisio11s of article /!, section 4 of the constitution of Ohio, a 
member of the ge11eral assembly camzot hold the office of coroner and at the same 
time serve as a member of the gmeral assembly. These offices are incompatible. 

CoLUMBUS, OHIO, January 7, 1914. 

HoN. G. ]. C. \VINTERMUTE, State Representative, Celhza, Ohio. 

DEAR SIR :-I am in receipt of your letter of January 5th, wherein you advise 
that there is a vacancy in the office of coroner of l\Jercer county, and that the 
commissioners have appointed you to fill the unexpired term of the former coro­
ner, and that so far you have declined to qualify until you were su"re of the 
legality of holding the office of coroner while being a member of the general assem­
bly. 

Section 2823, General Code, provides for the election biennially in each county 
of a coroner. 

Section 2824, General Code, provides for the bond and oath of office. 
Section 2829, General Code provides for the filling of a vacancy by a suitable 

person who is likewise required to give bond and take oath of office. 
Section 2866, General Code, provides for the fees of the coroner. 
Section 4 of article II of the constitution provides as follows: 

"No person holding office under the authority of the United States, or 
atiy lucrative office under the authority of this state, shall be eligible to, 
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or have a seat in, the general assembly; but this provtston shall not ex­
tend to township officers, justices of the peace, notaries public, or officers 
of the militia." 

29 

Since from the statutes above set forth it is clear that the office of coroner 
is a lucrative office under the authority of this state, and since section 4 of ar­
ticle II prohibits the person holding such an office from having a seat in the 
general assembly. I am of the opinion that you cannot hold the office of coroner 
and likewise serve at the same time as a member of the general assembly. 

Yours truly, 
TIMOTHY S. HoGAN, 

A ttomey General. 

688 .. 

BANKS AND BANKING-INTERPRETATION OF SECTION 744-6, G. C., 
KNOWN AS "THE KENNEDY PRIVATE BANK ACT." 

Under the construction of section 744-6 G. C., when the assets of a private 
bank equal or exceed the liabilities, it does not necessarily follow that the bank is 
so solvent, as the owner, if a11 individual, may hm.le creditors who will have the 
right to share in the assets of the ba11lt in commo11 with the depositors. If the 
bank should be a partnership, the ordinary rule of partnership will apply. 

CoLUMBUS, OHIO, December 20, 1913. 

RoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm :-I have your favor of September 9, 1913, asking opinion of me in 
which you say: 

"Referring to section 744-6 of the General Code being section 6 of 
house bill 46, known as the Kennedy private bank act, it says: 

"The depositors in any bank shall have first lien on the assets of 
such bank, in case it is wound up, to the amount of their several de­
posits, and for any balance remaining unpaid such depositors shall share 
in the general assets of the owner, or owners, alike with the general 
creditors." 

Section 15 of the act, being section 744-13 of the General Code, reads as fol­
lows: 

"This act shall go into effect July 1, 1914. 
"By the terms of the quoted section the preceding section will not 

take effect until July 1, 1914, and the examinations made prior to that 
date, section 744-6, may not be considered. Am I correct in this con­
struction? If I am, then this important consideration follows; that when 
the assets of a private bank equal or exceed the liabilities, it does not 
necessarily follow that the bank is so solvent, as the owner, if an indi­
vidual may have creditors who will have the right to share in the assets 
of the bank, in common with the depositors. If the bank should be a 
partnership the ordinary rule of partnership will apply." 

You are entirely correct in your construction of section 15 of the act in ques­
tion (103 0. L., 379) as to the time when the provisions of section 6 of the act, 
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noted by you, go into effect. Section 15 provides generally that the act shall go 
into effect July 1, 1914. By way of exception however, this section provides that in 
certain particulars therein named, the act shall have earlier operation; but there 
is nothing in the section which puts the foregoing provisions of section 6 into 
operation before July 1, 1914. 

You are likewise correct in your conclusions with respect to rhe suggested con­
sequences of the construction just noted as to the time when the provisions of 

·section 6 go into effect. In the absence of statute affecting the question, the 
relation between a bank and a general depositor is but the ordinary relation of 
debtor and creditor. 

"Covert vs. Rhodes, 48 0. S., 66-71. 
"Bank vs. Brewing Co., 50 0. S., 151. 
"Railroad Co., vs. Bank, 54 0. S., 60-71. 
"A general depositer is merely a general creditor of the bank, and is 

not entitled to any priority of paynient over other creditors, in case of an 
assignment for the benefit of creditors, or of bankruptcy. 

"Bank of Blackwell vs. Dean, 9 Okl. 626. 
"Schnelling vs. State, 57 Neb. 562. 
"Orms vs. Baker, 74 0. S., 337-346." 

Of course, the rules just noted do not apply to deposits fradulently received 
by a bank after knowledge on its part of insolvency; but the qrdinary depositor 
stands in no better situation than any other general creditor of the bank. Your 
inquiry is one with reference to private banks, and it follows that until the pro­
visions of section 6 of this act go into operation, the question as to the solvency 
of a private bank, with respect to the interest of depositors, suggests that not only 
their claims, but those of other general creditors should be taken into considera­
tiori in determining such question. 

If a bank is conducted by a partnership, the ordinary rules applicable to such 
relation apply with respect to the questions suggested by your inqu.iry. The part­
ners and each of them are liable for the firm or bank debts, and, on the other 
hand, the individual creditors of a partner may reach his interest in the bank; 
but in case of insolvency where there (Ire distributaqle assets both of the bank 
and the partners, the individual assets of a partner are to be first applied to the 
debts of his individual creditors, and the bank assets are first to be applied to the 
payment of bank debts. 

"Rodgers vs. Meranda, 7 0. S., 179. 
"Page vs. Thomas, 43 0. S., 38." 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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689. 

BANKS AND BANKIJ\G-BOARDS OF DIRECTORS-CONSTITUTING A 
QUORUM. 

The constitution of Ohio prescribes that a majority of bank directors is nec­
essary to constitute a quorum, and in this connection it is to be observed that the 
majority required is a majority of the whole number, and remains the same even 
though there may be vacancies in the membership of the board. 

CoLUMBUS, OHIO, December 19, 1913. 

HoN. EMERY LATTANNER, Superinteudeut of Banks, Columbus, Ohio. 

DEAR SIR :-Under date of July 21, 1913, you wrote me asking my opinion as 
follows: 

"The question has been put to me as to what constitutes a quorum 
of directors of a bank. I replied that I thought any board of directors 
could fix the number of a quorum. The reply of the bank is that within 
the discretion of the board, they might provide as small a number as two 
or three, which would constitute a quorum and they would be enabled 
thus to conduct the affairs of the bank in the absence of a large part of · 
the board. Hence, I would appreciate an early reply to this question." 

There is no special statutory provision prescribing the number necessary 
to constitute a quorum of a board of bank company directors. Section 8664, Gen­
eral . Code, applying to corporations generally, provides: 

"A majority of the directors of a corporation for profit and such a 
number of the trustees as the regulations of a corporation not for profit 
may provide, shall form a board." 

In the absence of special statute applying to bank companies with respect to 
the question at hand, the section of the General Code just noted controls, and 
fixes the number necessary to constitute a quorum of a board of bank directors, 
to wit: a ·majority of the whole number of such directors. 

"Dicason vs. Grafton Saving Bank Co., 6 G. C. (n. s.) 333." 

Moreover, with reference to banking companies organized under the Thomas 
banking act, sections 9702 et seq., General Code, it will be noted that section 9727, 
General Code, provides that the corporate powers, business and property of bank­
ing companies formed under the chapter of which the section noted is· a part, 
shall be exercised, conducted and controlled by a board of directors consisting 
of not less than five nor more than thirty members thereof. Section 9714, Gen­
eral Code, provides as follows: 

"In all other respects, such corporation shall be created, organized, 
governed and conducted in the manner provided by law for other cor­
porations i.n so far as not inconsistent with the provisions of this chapter." 

In the enactment of this section the legislature, with respect to the question 
at hand, by necessary intendment had reference to the provisions of section 8664, 
General Code, as controlling. 



32 

The rule at common law likewise prescribed a majority of the board of di­
rectors as necessary to constitute a quorum, but in the absence of controlling 
statutes it would be competent for the corporation to prescribe in its regulations 
that a greater or less number than a majority of the directors shall constitute a 
quorum . 

.. Sargent vs. Webster, 13 ~let. (~lass.) 497. 
'"Edgerly vs. Emerson, 23 ~- H. 555. 
'·Lane vs. Brainerd 30 Conn. 565. 
'"Bank of Maryland vs. Ruff, 7 G. & ]. (.Md.) 448." 

In this state however, as before noted, the question is controlled by statute 
which prescribes a majority of the directors as necessary to constitute a quorum, 
and in this connection, it is to be observed that the majority required is a majority 
of the whole number, and remains the same even though there may be vacancies 
in the membership of the board. 

690. 

"Erie Ry. Co., vs. Buffalo, 180 X. Y. 192, 197." 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 

BANKS A:t\D BANKING-FINANCIAL CONDITION OF A BANK-EX­
AMINATION OF OFFICERS AND AGENTS TO ASCERTAIN THE 
FINANCIAL CONDITION OF A BANK-METHOD OF CONDUCTING 
SUCH AN EXAMINATION. 

Officers aud directors of a bauk cam10t be required to fumish a swam state­
ment in writiug and to their net and gross worth either by virtue of or independ­
ellt of the exami11ation contemplated and prescribed for in sections 725-728, G. C., 
but such officers and their agents may be examined under oath in order to find 
out the finaucial condition of the bank. 

CoLUMBUS, OHIO, December 8, 1914. 

HoNORABLE EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-I have your favor of July 22, 1913, in which you ask my opinion 
as follows: 

"Can you construe the statutes so that this department has the right 
to require a written statement, under oath, from officers and directors of 
banks as to what their gross and net worth is. 

"\Ve are attempting to go into the matter of directors and officers 
loans, with a view of determining their security and ability to pay. Thi,s 
is the only method that I have at hand." 

Pertinent to the inquiry made by you I note that section 724, General Code, 
provides: 

"At least twice each year and also when requested by the board of 
directors or trustees thereof, the superintendent of banks, or an examiner 
appointed for the purpose, shall thoroughly examine the cash, bills, collat-
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erals or securities, books of account and affairs of each bank, savings 
bank, safe deposit and trust company, savings and loan society or asso­
ciation incorporated under any law in this state. * * *" 

Sections 725-728, General Code, inclusive, provide as follows: 

Section 725: "For the purpose of such examination, the superintend­
ent of banks or such examiner may administer oaths to and examine any 
officer, agent, clerk, customer, depositor or share holder of such corpora­
tion, company, association or society touching its affairs and business." 

Section 726: "The superintendent of· banks may summon in writing 
under his seal any such officer, agent, clerk, customer, depositor, share 
holder or any person resident of the state to appear before him and testify 
in relation thereto. 'Whoever, being so summoned, neglects or fails to 
appear at the time and place specified in the summons, or, having ap­
peared, refuses to be sworn or refuses to answer any pertinent and legal 
question, shall forfeit and pay one hundred dollars to be recovered with 
costs by the superintendent of banks and paid into the state treasury 
to the credit of the banking fund." 

Section 727: "If a person summoned to appear before the superin­
tendent of banks and give testimony under the provisions of this chapter 
neglects or refuses to answer any pertinent or legal question that may be 
put to him by the superintendent touching the matter under examination, 
the superintendent shall apply to the probate court or court of insolvency 
of the county in which such inquiry is conducted to issue a subpoena to 
such person to appear before him." 

Section 728: "Upon such application, the probate judge or judge of the 
court of insolvency shall issue a subpoena for the appearance of such 
person or persons forthwith before him to give testimony. Whoever, 
being so subpoenaed, fails to appear, or appearing, refuses to testify, shall be 
subject to like proceedings and penalties for contempt as witnesses in 
actions pending in the probate court or court of insolvency." 

I am unable to find that the foregoing statutory provisivns or any others 
sanction any authority on your part to require of officers and directors of banks 
a sworn statement in writing as to their net and gross worth, either by virtue 
of or independent of the examination contemplated and provided for in the sec­
tions just noted. 

It is to be presumed that the statutory provisions, authorizing the examin­
ation of the officers and agents of banks or other persons relative to the affairs of 
such banks and the conduct of their business, were enacted in the light of gen­
eral provisions directing. the manner in which the testimony of witnesses may be 
obtained and the oath to be administered to such witnesses. 

Sections 11520 and 11521, General Code, provide as follows: 

Section 11520: "Before testifying the witness shall be sworn to testi­
fy the truth, the whole truth, and nothing but the truth." 

Section 11521: The testimony of witnesses may be taken: 

2-A.G. 
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"1. By affidavit; 
"2. By deposition ; 
"3. By oral examination." 

It is clear that neither the use of affidavits nor depositions is contemplated 
in the statutory provisions relating to bank examinations. It follows, therefore, 
that the only examination contemplated and authorized by the provisions relating 
to such matters is one to be conducted orally upon an oath administered according 
to the provisions of section 11520. 

This conclusion is strengthened by the language of sections of the Code re­
lating to the examination of banks. These provisions clearly contemplate that the 
person to be examined shall appear in person before the officer conducting the 
exan1ination and there testify in relation to the affairs of such bank. Further­
more, provision is made for compelling such personal attendance of the person 
to be examined, both by the penalty of money forfeiture and of punishment as for 
contempt, through the agency of a probate court or court of insolvency to which 
the superintendent of banks is authorized to apply in case the person whose testi­
mony is sought neglects to appear in answer to summons, or neglects or refuses 
to answer any pertinent and legal question put to him. 

Touching the purpose you have in mind prompting the inquiry made, you, or 
an examiner appointed by you, may examine on oath, any bank officer or director 
concerning its affairs and business, and if it appears that the funds of the bank 
have been loaned- to any such officer or director, I see no reason why he may not 
be examined as to his gross and net worth. 

In examining an officer or director as to the affairs of the bank, he un­
doubtedly could be asked concerning his knowledge as to the financial responsibil­
ity of '!ny person to whom the bank has made a loan which was outstanding and 
unpaid, and no reason is apparent why the same inquiry could not be made of such 
officer or director when it appears that such loan has been made to him. In 
both cases the inquiry would be one touching the affairs and business of the bank 
itself. 

Of course, the questions of the examiner and the answers of the officer or 
director could be transcribed in writing as made, and if the officer or director 
examined saw fit to do so, the same could be signed by him. In such case, how­
ever, the oral evidence of the officer or director would be the material fact and 
matter, and the written transcript of his evidence and his signature as well would 
be but evidence of his testimony, and the sanction· as to the truth of the testi­
mony of such officer or director would only be the oath administered before his 
testimony was taken, such oath to be administered by the officer conducting the ex­
amination, whether it be yourself or an examiner appointed for the purpose. 

Sworn statements of officers and directors as to their gross and net worth, 
made in the form of affidavits, might serve your purpose in ascertaining the 
security of loans made to such officers or directors, but as the use of such written 
instruments is not contemplated in the statutory provisions giving you authority 
to examine into the affairs of banks, it follows that the truth of the statements 
made in such written instruments would riot be secured_ by the sanction of the 
penalty imposed by statute for perjury. 

"State vs. Budd, 65 0. S., 1, 4." 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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691. 

LIQUOR LiCEXSE BOARD-SALOOXS IN TOWNSHIP REGULATED BY 
POPULATIOX. 

Where Monroe towuship, Perry cozmt:y, uuder the federal cellstts of 1910 has 
a population of 2625, said county may have five saloons. 

COLL'MBL'S, OHIO, December 23, 1913. 

State Liquor Lice11sing Board, Columbus, Ohio. 

GENTLEMEN :-In your letter of November 11th you submit the following for 
an opinion thereon : 

w:\1onroe township, Perry county, under the federal census of 1910, 
had a population of 2625 which under the new license law entitled said 
township, being wet territory, to five saloons. 

"Late in the fall, 1913, the village of San Toy was erected by incor­
poration out of parts of Monroe township and another township. The 
population of the new territory was taken by the incorporators in order to 
ascertain in which township to bring their proceedings for corporation 
which developed that the San Toy territory was taking a population of 306 
from the adjoining township. The incorporation of San Toy having be­
come perfected prior to the announcement of saloon licenses on the 5th 
of November, the local board of Perry county, acting under instruc­
tions from this board issued one license in the village of San Toy, and 
one in the township of Monroe at Congo. 

"This board in giving such instructions preceeded upon the theory 
that in the absence of an official census of :Monroe township, that the 
only safe course to pursue was to grant one license in San Toy and the 
minimum number of one license in ·Monroe township. 

"Will you, therefore, kindly advise this board whether our action in 
instructing the local board of Perry county as aforesaid was correct or 
whether we should have granted the remaining three licenses in ::\Ionroe 
township to which the township is evidently entitled, although there are no 
official figures of population except as above stated." · 

Section 44 of the liquor license law provides: 

Section 44. "In determining the maximum number of licenses which shall 
be granted in any municipal corporation or township of the state, the 
license commissioners shall be governed in determining the population of 
said political subdivision by any official census which shall have been taken 
therein within the year next preceding that for which licenses shall be 
granted. If no such official census of the population has been taken, the 
board shall be governed by the latest estimates of the United States cen­
sus bureau." 

You will note from a cursory reading of section 44 that if no official census of 
the population of a political subdivision has been taken therein, then the next year 
preceding that for which the license shall be granted, the board shall be governed 
by the latest estimates of the United States census bureau. · 

As I understand from your question, there has been no official census taken 
in ::\Ionroe township within the year next preceding the license year, and it is evi-
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dent that the provtstons regarding the United States census applies. It is my 
understanding that the United States census bureau in making estimates base the 
same upon the last federal census, adding thereto the proper average rate of 
increase for the subdivision, and not taking into account any additions, subtrac­
tions or formation of new municipalities since the date of the last decennial cen­
sus. 

Your inquiry presents a peculiar situation owing to the fact that the vil­
lage of San Toy is composed of parts of Monroe and the adjacent township. 
Notwithstanding this fact I am inclined to the view that the latest estimate of the 
United States census bureau fixes the official census of the population of Monroe 
township, as provided by section 44, supra. Of course, since under the constitu­
tion and the law each municipality of 500 or less is entitled to one saloon, the 
municipality of San Toy should be accorded its one saloon. 

In your question you state that Monroe township under the federal census 
of 1910 had a population of 2625, which under the new license law would entitle 
said township to five saloons. You do not say that the population of Monroe 
township is as figured by estimation of the United States census bureau. That 
estimate is the one that governs in the absence of the official census spoken of 
in said section 44. But in any event since under the 1910 census they would have 
been entitled to five saloons, the township would not be entitled to any less at 
the present time, and since in granting the one saloon to the village of San Toy, 
which takes in a part of Monroe township, and which takes from the township 
the population of 306, according to your statement, the remainder of the township 
would still be entitled to at least four saloon licenses, because after taking the 306 
from the population of 2625, as shown by the census of 1910, there would still 
remain a population of 2319 in the rest of the township. 

I am inclined to the view that the estimate of the census bureau would gov­
ern you, and fix the population of Monroe township, and that you could accord the 
number of licenses based upon said estimate; and there is no question in my 
mind that inasmuch as you have given one license to the village of San Toy that 
four other licenses could be given to the remainder of Monroe township and still 
be safely within the limitation fixed by the law and the constitution. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Gmeral. 
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692. 

LIQUOR LICEXSE-PO\VER OF :\L\KIXG SALES UXDER SALOOX LI­
CEKSE-SALOOX LICEXSE CAX OXLY COVER 0::-.JE PLACE OF 
BL'SIXESS-SALOOXIST XOT PER:\IITTED TO SELL DRI::-.JKS IX A 
RESTACRAXT WITH WHICH HE HAS XO COXXECTIOX. 

1. H'here the proprietor of a saloo11 co11ducts the same in a buildi11g froHting 
011 o11e street a11d rzm11i11g back in the rear to a frontage 011 another street, a.nd 
operates a bar upon both froHtages, each of which has its separate entrance, and 
there are several rooms between both bars, under tlze liquor license law the same 
party could uot operate both bars, a;zd this would be especially true if the inter­
vming rooms were not held a11d occupied by the proprietor in connection with 
his business or domicile. 

2. Where the proprietor of a saloon adjoins a separate building operated as 
a restaurant by a different proprietor, there being an opening or passage way in 
the partition wall betwee11 the two buildings, liquor being sent or carried through 
the said opwing to the guests of the t·cstaurant, the proprietor of the saloon would 
not be entitled to make such sales u11der his liquor license. 

CoLUMBUS, OHIO, October 28, 1913. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN:-You submit for an opm1on the following questions sent you by 
the Hamilton county liquor licensing board: 

"There the proprietor of a saloon conducts the same in a building 
fronting on one street and running back in the rear to a frontage on 
another street, and operates a bar upon both frontages, each of which 
has its separate entrance, and there being several rooms Ldwcen the two 
bars, can both bars operate under one license?" 

Section 19 of the new liquor licensing act provides among other things that: 

"License shall not be granted to any applicant who is in any way in­
terested in the business conducted at any other place where intoxicating 
liquors are sold or kept for sale as a beverage, nor shall such license be 
granted unless the applicant or applicants are the only persons in any 
way pecuniarily interested in the business for which the license is sought, 
and no other person shall be in any way interested therein during the con­
tinuance of the license, * * *" 

Section 21 of the act provides, among other things, that: 

"Each applicant shall state: * * * 
"(b) The premises where the business of selling intoxicating liquors 

is to be carried on, including the street and number where there is such 
street or number. 

"(c) The fact that the applicant is not in any way interested either 
as owner or part owner in a business, or a stockholder of a corporation 
engaged in the business, conducted at any other place where intoxicating 
liquors are sold or kept for sale as a beverage." 
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Section 23 of the act provides, among other things that: 

"Each licensee shall post in a conspicuous place withi11 the enclosure or 
room where the liquors are sold the license certificate issued to him by the 
county board. * * *" 

Section 36 of the act provides : 

"No licensee under a saloon license shall, during the then c.urrent 
year, remove his place of busiuess to a place other than that set forth in 
the application upon which the license was granted, without the consent 
of the county board." 

Section 51 of the act provides: 

"Any licensee who knowingly fails or neglects to keep conspicuously 
posted at all times within the enclosure or room wherein is conducted the 
business of trafficking in intoxicating liquors the license certificate required 
under this act shall be deemed guilty of a misdemeanor and upon con­
viction thereof shall be fined not exceeding twenty-five dollars." 

Joyce on intoxicating liquors, section 293, says: 

"One license will not authorize the person or persons licensed to con­
duct the business in more than one place, or generally at any other than 
that specified in his license or application therefor." 

"Citing Commonwealth vs. Holland, 104 Ky. 323." 

Of course where the statute requires that the sale shall be made on the specific 
premises licensed (and this is the case with our license law) a sale off such 
premises is illegal. The difficult question frequently is, what constitutes a sale on 
or off the licensed premises? 

In the case of St. Louis vs. Gerardi, 90 Mo. 640, decided by the supreme 
court of Missouri, the syllabus reads as follows: 

"The proprietor of the Planters House in St. Louis, Mo., having pro­
cured a license to keep a dram shop at 111 North Fourth street, which 
was the main street entrance to the hotel, kept three separate bars where 
liquors were sold on the ground floor of the hotel, screened off by par­
titions, having . direct and immediate connection by door-ways, all of 
which were accessible to the guests without going out of the hotel, and 
all of which bars were located on the premises occupied for hotel purposes, 
and a part of the Planters House. 

"Held. That keeping the three bars did not violate the ordinance of 
the city providing that no person to whom a license should issue should 
keep a dram shop at any other place than the place designated." 

Morton C. J. in that case said: 

"The place at which the dram shop was to be kept was the Planters 
House, and a bar is only a means of carrying on the business, and where 
it is kept at the place designated, the mere fact of the licensee erecting 
more than one bar at such place, so connected as they were in the pres­
ent instance, would not render him liable to the penalty of the ordinance 
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in question. \Ve can see no reason why a dram shopkeeper, for his own 
convenience as well as of his customers, might not at the place where 
he is authorized to conduct the dram shop, erect a bar from behind which 
to sell beer, another to sell wine, another to sell whiskey, brandy, gin, etc. 
The rooms in which the bars in this instance were located were all on 
ground floor of the Planters House, the place at which defendant was 
licensed to keep a dram shop, only separated by screened partitions with 
doors to pass from one to the other." 

39 

In Commonwealth vs. :\IcCormick, 150 :\lass., 270, it was held that a license to 
sell in a "one and a half story building" imported an authority to sell anywhere 
in such building. 

In Hochstandler vs. State, 73 Alabama, 24, where a licensee had two rooms 
connected by an arch way, and a bar in each room, it was held that his license, 
though issued for a place covered sales <>t both bars. 

In the case of Sanders vs. Elberton, 50 Ga., 178, it was held that the ques­
tion whether two rooms in a particular house in which it is proposed to sell spiri­
tuous liquors are in truth two distinct places is a question of fact, and in that 
case the supreme court of Georgia said: 

"It is not clear to us that in this case there is not an effort to get 
permission to set up two liquor shops under one license. These two rooms 
under the admitted facts are so situated as in a very fair sense to make 
two different places. They open on different streets, there is no communi­
cation existing between them, and they are on different stories. We think 
it was no abuse of the exercise of the sound judgment of the council to 
conclude that each was a different place, and that the fact of one firm 
being the owner of both did not alter the case. * * * How far the 
admitted facts make these two rooms different places the council has de­
termined as a question of fact. \N e see nothing in the case to justify the 
conclusion that this decision is an abuse of power." 

Under our license law, the licenses are issued to traffic in intoxicating liquors. 
The applicant can have only one license, and cannot be interested in a like busi­
ness conducted at any other place where intoxicating liquors are sold or kept 
for sale as a beverage. He is required to keep his license certificate conspicuously 
posted in the enclosure or room where the liquors are sold, and a failure so to 
do renders him guilty of a misdemeanor. In -his application he is required to 
state the premises where the business is to be carried on, including the street and 
number where there is any such. ' . 

If the applicant receives a saloon license then, under the constitutional defi­
nition, he would have a license for a place where intoxicating liquors are sold 
or kept for sale as a beverage in quantities of less than one gallon, and the con­
stitution provides that such "places" shall be limited in number according to the 
population. 

It is my opinion, following the doctrine in the case of Sanders vs. Elberton, 
supra, that the question whether or not two rooms may constitute one place or 
two places, is a question of fact to be determined by the proper tribunal, and, in 
direct answer to your question, I think it would be the province of the liquor 
licensing board, from all the facts presented to it, to determine whether or not 
in the case instanced there was one or two places. If the board determines that 
as a matter of fact two businesses were to be conducted, one in each part of the 
building fronting on either street, and that the presence of the several rooms 
between the two rooms so divided the building as to render the rooms at each 
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end of the building entirely separate from each other, then a license should only 
be granted for one place and the description of the premises in the license should 
be limited to the enclosure or room in which the particular separate business would 
be conducted; but if they found as a matter of fact that the building was used 
as one room; that the business conducted was one business; by one proprietor; 
that access to all parts of the entire building was easy and that patrons had 
access to all parts of said building room, no matter which street entrance they 
used, the board would be justified in holding that one place of business was to 
be conducted and the premises would then c-onsist of the entire building room and 
could be so designated in the license. Each case must be decided upon its own 
particular facts. 

It was held in the case of Thomas vs. Arie, 122 Iowa, 538, that where a per­
son obtained a license for a room fronting on two streets he could not divide the 
room by a permanent partition so as to make one room face on one street and the 
other room face on the other street, and then maintain a bar in each room. 

So too, the supreme court of Illinois in the case of Malkan vs. City of Chi­
cago, 217 Ill., 471, held that a license to operate a saloon in a certain building 
does not authorize .the operation of two saloons in different rooms in it, there being 
no connection bet~een the two rooms inside of the walls of the building. In fact 
it is generally held that a license to operate a saloon in one place will not authorize 
the sale of intoxicating liquors at another place also under the same license. 

Of course, under our own law (and attention is called to the fact that in many 
states licenses may be issued to the same party for a number of saloons) one 
person can only have one license and can only be interested in one place where 
intoxicating liquors are sold. 

Black on intoxicating liquors, paragraphs 127, 145 and 150, in dicussing the 
question comments on the fact that. a liquor license is not a contract granting a 
licensee rights which he is entitled to enjoy wherever the place, but it is a permit 
only which must be strictly construed, and the one who holds it acquires only the 
privilege which a strict interpretation of the statutes authorizing the issuance of 
the license will afford. 

The licensing board, granting applications where there is some question as to 
the extent of the premises in which the business is to be carried on, should bear 
in mind that it is a constitutional prohibition for a person to be interested in more 
than one place. The board should further bear in mind that under the provisions 
of section 23 and 51 of the liquor license law a licensee must keep his license 
certificate conspicuously posted and that this provision necessarily implies that it 
should be readily seen by any person coming into the place of business of the 
licensee. Our license law does not require that a particular description be given 
of the particular room in which the business is sought to be carried on. It only 
requires the applicant to "state the premises including the street and number 
'where there is such." The place where the licensee is allowed to sell is determined 
by the description thereof as contained in the license, although the board is not 
authorized to grant a license that would cover two places of business. In the 
question asked, everything depends on whether or not there is, in fact, but one 
place of business conducted in said building, and it would take more facts than 
appear in the question to arrive at a definite conclusion as to that fact. I would 
say, however, that if the several rooms between the two bars constitute such a 
division of the building as to leave two different and wholly separated rooms that 
then both rooms could not operate under one license even though the business 
conducted would be by the same licensee. To hold otherwise would violate not 
only the spirit but the letter of the law. The licensee would then be maintaining 
two places, each independent of the other in every material sense necessary to be 
considered; nor do I think that it was ever intended under our license law that 
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one could be granted a license for a building and then cut that building up into 
separate and independent rooms, the number of the same limited only by the 
capacity of the building, and conduct an independent place in each of said rooms 
for the sale of liquors as a beverage. 

In conclusion, therefore, my advice to the board would be that unless the two 
bars referred to in your question were both operated as one place, as well as one 
business, such licensee would not be protected by his license, and this would be 
especially so if the intervening rooms were not held and occupied by the proprietor 
in connection with his business or his domicile. 

You further desire my opinion upon the following question : 

"\Vhere the proprietor of a saloon adjoins a separate. building oper­
ated as a restaurant by a different proprietor, there being an opening or 
passage way in the partition wall between the two buildings, liquor being 
sent or carried through the said opening to the guests of the restaurant, 
would the proprietor of the saloon be entitled to make such sales under 
his license?" 

The application of the principles set forth in the authorities referred to in the 
first question justifies the conclusion that where the proprietor of a saloon makes 
sales in a restaurant adjoining said saloon in a separate building, which said res­
taurant is conducted by a different proprietor, there being an open passage way 
in a partition wall between the two buildings and the liquor being sent or car­
ried through said opening to the guests in a restaurant, since the sale is then 
made in the restaurant, it is a different place from that covered by the license, 
and said sale would be illegal. 

The question itself presupposes that the proprietor of the saloon makes the 
sale in the adjoining room, and of course since this would be in an entirely differ­
ent place than the one for which he has a license, as well as in a room occupied 
by an entirely different business there would be no protection to the proprietor of 
the saloon by reason of the fact that he held a license. It is a rule of law so 
familiar as to be trite that the permission of a license is strictly limited to the 
premises as stated in the license. It may be, however, that the question intends 
to inquire whether or not the fact that the proprietor of the saloon delivers liquor 
to a guest in the restaurant would constitue a sale in the restaurant? Such a ques­
tion would open a wide field. \\'here a particular sale is made and when it is 
finally completed, is sometimes a question of considerable difficulty and depends 
upon the particular facts surrounding each case. 

\Vhile the word "sale" as said by the supreme court in the case of \Villiams vs. 
Berry, 8 Howard 495, is a word of precise legal import, both at law and in 
equity, and means at all times a contract between parties to give and pass rights 
of property for money which the buyer pays or promises to pay to the seller for 
the thing bought and sold, still at times there is some difficulty in determinings, 
under the particular facts of the case when the sale is actually completed. It is 
elementary that no sale is completed unless there has been a delivery either actual 
or constructive. Title must pass. The vender must lose his dominion over the 
property, while the purchaser must be vested with dominion over it, yet "every 
case, (as stated by Benjamin on Sales, paragraph 111) must stand upon its own 
peculiar evidence and cannot be a controlling precedent for any other case." If 
the sale is an absolute one, title to the thing sold vests in the purchaser. \Vhether 
and when title to an article is to pass to a buyer is a question of intention and the 
circumstances surrounding the transaction may show this intention. \Vhile de­
livery is generally essential, yet it may be dispensed with if such be the intention of 
the parties. 
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It might be interesting in this connection to call attention to the present pro­
visions of section 6071, General Code. This is the latest amendment of the so­
called Dow-Aiken tax law, and the new license law and the tax law are so inter­
related that they bear directly one upon the other. A person- cannot traffic in 
intoxicating liquors without first obtaining a license, and then after having ob­
tained the license, upon engaging in the traffic he comes under the provisions of 
the tax law on the business of trafficking in intoxicating liquor. Section 6071 of 
the General Code reads as follows: 

"Upon the business of trafficking in sp1ntuous, vinous, malt or other 
intoxicating liquor there shall be assessed yearly, and paid into the county 

· treasury, as he,reinafter provided, by each person, corporation or co­
partnership engaged therein, and for each place where such business is car­
ried on by or for such person, corporation or co-partnership, the sum of 
one thousand dollars." 

It is the license that limits the business to the particular place under the 
amended law. The tax is upon the business of trafficking in intoxicating liquors. 
Formerly this tax was upon as many places as there were businesses conducted 
by the same party. Now a person is limited to one license and consequently can 
have only the one place of business. While not in point, but still affording some 
light on the question asked reference is made to a case recently decided in the 
superior court of Cincinnati (February 8, 1913,) by Judge Oppenheimer. 

In that case the plaintiff was the proprietor of a restaurant situated upon the 
second floor of a building located at 509 George street in the city of Cincinnati. 
Upon the first floor of the building was a saloon owned and operated by l\Iessrs. 
Dancer & Henderson. Entrance to the restaurant was obtained directly from 
the street through a hall-way which led past the side entrance to the saloon and 
a "dumb waiter" run from the restaurant to the saloon below. The plaintiff was 
Loy Sing, and was the proprietor of what is popularly known as a "Chop Suey" 
restaurant, furnishing to his patrons various Chinese dishes and green tea or beer. 
The testimony indicated that no beer was kept upon the premises, but that when­
ever an order for beer was given to one of the waiters in the restaurant, the 
order was communicated to the bartender in the saloon below through the "dumb 
waiter" or by a messenger,-usually the waiter who took the order-and the beer 
was sent or brought to the restaurant and served to the patron. Sometimes orders 
were taken for beer without eatables and filled in the same manner. The patron 
was charged the same price for the beer as plaintiff paid the saloonist therefor, 
and that amount was paid there when the beer was served or when the patron 
was ready to depart. Judge Oppenheimer (Ohio Law Rep. April 7, 1913, page 30) 
says, after quoting the facts as above: 

"The sole question in the case is whether these facts justify the infer­
ence that plaintiff is engaged in 'trafficking in intoxicating liquor' within 
the meaning of the General Code, section 6071. Plaintiff contends that 
his acts are merely acts of hospitality for the purpose, as he puts it, of 
'accommodating customers'; and that in performing such acts he is acting 
only as agent of the customer? in procuring the beer from the saloonist, 
or as the agent of the saloonist in serving the same. In other words he 
contends that the sale is, in each case, a sale by the saloonists them­
selves, made directly to the customer through himself as agent. 

"! f this restaurant were conducted by Dancer & Henderson in con­
nection with their saloon, plaintiff's position wo11ld perhaps be tenable. 
Unfortunately for his position, however, he has absolutely no interest in 
the saloon nor have the saloonists any interest in the restaurant. * *" 
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In this case the court held that the sale was made by the keeper of the res­
taurant, and that the injunction sought against the treasurer of Hamilton county 
for the collection of the Aiken tax should be dissolved. Xow it is true that in 
this case the beer was delivered usually by the waiter who took the order in the 
restaurant, but, as indicated by Judge Oppenheimer, the restaurant not being con­
ducted by the saloonists, and some elements of the sale taking place in the restau­
rant it constituted the place of sale. 

Certainly, under the admitted facts of this case, to authorize such sale, the 
parties not only would have been liable to the Dow-Aiken tax but ha_d the license 
law been in effect they would have been making sales without a license. 

The license amendment to the constitution limits the number of places desig­
nated as "saloons," and the letter and spirit of this amendment is against per­
mitting more places where intoxicating liquors are sold in small quantities, than 
is therein allowed. Anything that would tend to increase the number of such 
places must necessarily be frowned upon, and while I can conceive of cases where 
there might be a delivery of intoxicating liquors outside of the premises covered 
by the license owing to circumstances and facts that make it clear beyond ques­
tion that the sale was completed and was entirely referable to the premises cov­
ered by the license, still, in the question submitted by you, I have no hesitancy in 
saying that the proprietor of the saloon in question would not be entitled under 
his license to make sales in an adjoining restaurant operated by a different pro­
prietor. 

693. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

EXPERT WIT}JESSES-FEES-SECTION 2494, G. C., MUST BE COM­
PLIED WITH. 

An expert wit11ess may not be paid fees from the county treasury unless sec­
tion 2494 of the Ge1ural Code is complied with. 

CoLUMBUS, OHIO, November 21, 1913. 

HoNORABLE CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR SIR:-Your letter of November 14th, inquiring as to the right to pay 
expert witness fees out of the county treasury, is received. 

The situation as you state is : 

"The defendant in a pending action asked the court to appoint a neu­
tral expert to examine the viscera of a deceased person, and ascertain 
whether death was caused by a poison known as cyanide. The court, 
over the objection of the prosecuting attorney, made the appointment 
naming one professor M., who accepted, acted and filed his report stating 
that he did not 'find any cyanide or trace thereof.' On the witness stand, 
however, he testified that owing to the condition of the viscera at the time 
of its delivery to him, the chance of discovering cyanide, was remote, 
if not impossible. This, you state, was misleading, and you further 
state that the state was entitled to all the information and research of 
Prof. M., and that he should have included in his report the facts de­
veloped in his testimony." 
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Whether Prof. M. should have gone into a statement of the condition of the 
viscera in his report, or the means by which the presence or absence of cyanide 
is determined, or should have done more than merely report upon the question 
submitted, which he did, is neither here nor there. He said that he found no 
cyanide nor trace thereof, and to my mind, under his commission he was not 
called upon to state or discuss what might or might not have prevented its dis­
covery. But this has nothing to do with a solution of the question presented. 

Section 2494, General Code, reads: 

"Upon the certificate of the prosecuting attorney or his assistant that 
the services of an expert or the testimony of expert witnesses in the ex­
amination or trial of a person accused of the commission of crime, or 
before the grand jury, were or will be necessary to the proper administra­
tion of justice, the county commissioners may allow and pay such expert 
such compensation as they deem just and proper and the court approves." 

Prior to this enactment, an expert witness was only entitled to ordinary wit­
ness fees. 

"State ex rei. vs. Darby, 17 Bull. 62. 
"Pengelly vs. Comm'rs. 8 0. N. P. 386." 

Therefore, section 2494, General Code, must be followed before an allowance 
of a claim for expert witness fees may be paid from the county treasury. 

It is not for this department to consider the motive of the court in making 
the appointment; that of the prosecutor in resisting said appointment, or in re­
fusing to make the certificate under section 2494. All that is before me is the 
naked legal question of the right to pay an expert witness, fees from the county 
treasury without section 2494 being complied with, and I hold that it may not be 
done. 

694. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

HIGHWAY DEPARTMENT REPRESENTS STATE IN CO:\"STRUCTION 
OF ROADS-STATE ::-\OT LIABLE FOR DAMAGES IN ACCIDENT. 

The state is not liable for damages that may be sustained by reason of the 
constmction of a road. The state highway commission represents the state in 
highway matters, under the state aid law, and would not be the proper party de­
fendant in a damage suit for damages caused by the construction of a road. 

CoLUMBus, OHIO, October 30, 1913. 

HoNORABLE G. A. STARN, Prosecuting Attome:y, Wooster, Ohio. 

DEAR Srn :-I am in receipt of your Jeter of October 22, 1913, wherein you in­
quire: 

"(1) In the improvement of public highways under the state aid 
law, where a change of grade of such highway has been made, thereby 
making cuts at some places and fills at other places, along the premises 
of a land owner, does such land owner have a right of action for damages 
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for injury to his premises, and especially where it is claimed by such land 
owner that his right of ingress and egress to and from such highway to 
his premises has been interfered with? Such an action has been brought 
by a land owner against the commissioners of Wayne county, and I pre-
5ume he is relying upon the case of Smith et al., vs Commissionerd. re­
ported in 50 0. S., page 628. 

"(2) Under this law the state highway commissioner has the con­
struction of such improvements under his direction and authority, and 
the engineer preparing the plans and specifications is employed by the 
state highway commissioner. Under these circumstances, should not the 
state highway commissioner be made a party defendant?" 

45 

During the incumbency of this administration, I do not recall a similar ques­
tion having been presented, and our office files do not disclose any opinion ren­
dered on this subject. 

This department has adopted a rule not to render opinions upon matters that 
are pending in the courts, and for this reason, we decline to answer your first 
question. 

Your second question is answered by the last sentence of section 1203 of the 
General Code of Ohio, which provides: 

"The state highway commissioner may reject any or all bids. Before 
entering into a contract, he shall require a bond with sufficient sureties 
conditioned that if the proposal is accepted the contractor will perform the 
work upon the terms proposed, within the time prescribed, in accordance 
with the plans and specifications, and wilt indemnify the county against 
any damages that may be claimed during the construction of the improve­
ment. An approved surety company may be accepted as surety on such 
bond. In no case shall the state be liable for damages sustained by rea­
son of the construction of an improvement under this chapter." 

This section was amended in 1913, 103 Ohio Laws, 449, but its provisions in 
this respect were not changed. 

Inasmuch as the state is not liable for damages that may be sustained by 
reason of the construction of a road, I am of the opinion that the state highway 
commission who represents the state in highway matters, under the state aid law, 
would not be a proper party defendant. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attor11ey Ge11eral. 
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695. 

STATE ARMORY BOARD NOT LIABLE FOR STREET ASSESS~1ENTS. 

The state armory board is an agency of the state, and a Pa:yment by it wo11ld 
be a payment by the state, consequently the state armory board is not liable for 
the payment of a street assessment. 

CoLUMBUS, OHIO, December 24, 1913. 

HoNORABLE BYRON BARGER, Secretary State Armory Board, Columbus, Ohio. 

-DEAR SIR :-I beg to acknowledge receipt of your letter of December 5th, 
wherein you state : 

"I herewith have the honor to transmit a letter from the city clerk 
of Bucyrus asking the armory board to pay sidewalk assessment of 
$132.15. As this seems to be a tax, I am taking the liberty of requesting 
your opmwn as to whether or not the board should pay same. The ar­
mory and the land both belong to the state of Ohio." 

Property of the state of Ohio is exempted from taxation by section 5351, 
General Code, which provides: 

"Real or personal property belonging exclusively to the state or 
United States shall be exempt from taxation." 

A special assessment is sought to be collected rather than a tax in the strict 
sense of the word. A sp.ecial assessment has been distinguished from a tax by 
our supreme court in the case of Lima vs. Cemetery Association, 42 0. S., 128. 
This case involved the collection from a private cemetery association of a special 
assessment for a street improvement, and court held that the cemetery asso­
ciation could not, by relying on the general statute exempting its property from 
taxation, escape the payment of the special assessment. That case, however, is 
not decisive of the question presented here. It is a fundamental principle of 
statutory construction that a state is not bound by the terms of a general statute 
unless the statute so expressly provides. 

"State ex rei. vs. Board of Public Works, 36 0. S., 409. 
"State ex rei. vs. Cappeller, 39 0. S., 207, 213." 

Our statutes do not expressly provide that the state shall be liable to the pay­
ment of special assessments levied by municipal corporations for public improve­
ments. 

As your board is an agency of the state, and as payment by it would be pay­
ment by the state, I am of the opinion that, as a matter of law, your board is not 
liable for the payment of this assessment. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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696. 
j 

\VARRAXTS OF AUDITOR OF STATE-LAW DOES XOT AUTHORIZE 
ISSUAXCE OF DUPLICATE WARRAXTS-TREASURER CASHES 
SUCH \VARRAXTS AT HIS 0\VX RISK. 

The Auditor of State has no authority to issue duplicate warrants ou the 
treasurer of state for the pa)•ment of money, without any action 011 the part of the 
general assembly-the treasurer of state accepts a11d cashes such warra11ts at his 
own risk. 

CoLUMBL'S, Omo, January 7, 1914. 

HoN. }OHN P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-Under date of December 11, 1913, you submitted for my opinion 
the following questions : 

"Should the auditor of state issue a duplicate warrant on the treas­
urer of state for payment of money without any action on part of the 
general assembly of Ohio authorizing same? 

"May the treasurer of state accept and pay such warrant? Should 
the treasurer of state redeem such a duplicate warrant and then through 
an over-sight redeem the original, where would the responsibility lie for 
such double payment?" 

Section 242, General Code provides that no money shall be drawn from the 
state treasury except on the warrant of the auditor of state and the auditor is 
required to keep an accurate account of such warrants. 

Section 243, General Code, requires that the auditor shall examine each claim 
presented for payment from the state treasury and to issue his warrant on the 
treasurer of state. 

Section 245, General Code, requires that the warrants on the auditor of state 
shall be printed and bound, with stubs or margins, and the stubs or margins are 

,required to be preserved by the auditor of state. 
Section 301, General Code, provides that no money shall be paid out of the 

state treasury except on the warrant of the auditor of state. 
Section 304, General Code, provides how warrants shall be paid. 
There is, however, nothing in the statutes providing for the issuance of dupli­

cate warrants, even on evidence satisfactorily submitted to the auditor of state 
that the original thereof has either been lost or destroyed, nor is there any pro­
vision in the statutes for the giving of bonds to secure the auditor or treasurer 
should a duplicate warrant be issued. There being no such authority given to 
the auditor for the issuing of a duplicate warrant he would be without authority 
so to do unless there was some action on the part of the general assembly to 
authorize the same. Shou.ld the treasurer of state accept and pay a duplicate war­
rant knowing the same to be such, or such duplicate warrant expressing on its 
face that it is a duplicate, the treasurer of state would do so at his own risk. 
Furthermore, should the treasurer of state redeem a duplicate warrant. and then 
through oversight redee111 the original he would be liable to make good the amount 
of the duplication, and would then be required to reimburse the state for that 
amount, looking to whatever security might be behind the issuance of the dupli­
cate warrant. Such security, however, could only be for his personal benefit, the 
state requiring him to make good the amount so paid out. 

Under date of December 12, 1913, you submitted a further inquiry along the 
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same line relative to state insurance fund, your specific question being whether 
or not the industrial commission is authorized by law to issue a duplicate warrant on 
the treasurer of state against said fund. 

Section 1465-56, General Code, (103 0. L., 76) provides that the treasurer of 
state shall be the custodian of the state insurance fund and that all disburse­
ments therefrom shall be paid by him upon voucher authorized by the state lia­
bility board of awards. 

As you are aware the industrial comm1ss1on superseded the state liability 
board of awards, (103 0. L., 97, section 12). 

There is no authority that I have been able to find authorizing the industrial 
commission to issue duplicate warrants on the treasurer of state against the 
"state insurance fund," and, consequently, for the reasons given relative to the 
right of the state auditor to issue duplicate warrants, I am of the opinion that the 
industrial commission is likewise without authority so to do. 

697. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SERVICE OF WRITS-CONSTABLE MAY NOT SERVE WRITS UPON 
HIMSELF-SHERIFF MAY NOT SERVE WRITS UPON HIMSELF­
SHERIFF MAY SERVE WRITS ON A DEPUTY SHERIFF-CORONER 
MAY SERVE WRITS ON A SHERIFF. 

1. A constable may not serve writs upon himself and collect regular fees for 
said service, the same to be charged as costs in the case. 

2. A sheriff may not charge a regular fee for serving a subpoena on himself. 
He may serve on his deputy same as any other person. The coroner may serve 
subpoenas on the sheriff under section 11504, G. C. 

CoLUMBUS, 0Hro, January 15, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-In your letter of December 17, you ask the following questions: 

"First: May a constable serve writs upon himself and collect regular 
fees for said service, the same to be charged as costs in the case? 

"Second: May a sheriff charge and collect fees for serving a sub­
poena upon himself or deputy sheriff for attendance as grand jury wit­
nesses or as witnesses in, a criminal or civil case in the common pleas 
court?" 

A constable can not serve writs upon himself, and consequently no fees can 
be collected by him for such alleged services. A writ, such as a subpoena, com­
ing into his hand with his name as a witness therein, is sufficient notice to him; 
and the party serving him can, in the trial, call him as a witness. He is sup­
posed to attend the trial in which he is acting as constable, and is allowed therefor 
by section 3347, General Code, $1.00. A party can subpoena the constable, or a 
special constable can do so. 

For the same reason a sheriff can not charge fees for alleged service of 
subpoenas on himself in any case, or before the grand jury. The sheriff can serve 
a subpoena on his <leputy in any case, or as grand jury witness, the same as upon 
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any other witness, and charge up the usual fees therefor. The coroner can serve 
subpoenas on the sheriff, under section 11504. There is no necessity for the sher­
iff to be subpoenaed before the grand jury. It is his duty to appear whenever he 
is called as a witness. 

698. 

Very truly yours, 
TrMOTHY S. HoGAX, 

Attorney General. 

ANNUAL SESSION OF NATIONAL CHILDRE::-;'S HOME SOCIETY­
EXPEKSES OF DELEGATES FRO:\! STATE BOARD OF CHARITIES 
MAY BE LEGALLY PAID. 

The annual session of the national children's home society is a meeting of 
the character contemplated by section 1352, G. C., qs amended. Aa executive offi­
cer of the state board of charities may lawfully receive his expenses for attending 
such meeting under the provisions of sections 1357 and 1352, G. C. 

CoLUMBUS, OHIO, January 15, 1914. 

HoN. H. H. SHERER, Secretary Board of State Charities, 1010 Hartman Building, 
Columbus, Ohio. 

DEAR SIR :-I have your letter of January 10, 1914, in which you inquire: 

"Under the provisions of section 1352 of the General Code, as amend­
ed April 28, 1913, members of the executive force of this board are en­
titled to attend state and national conferences for the discussion of ques­
tions pertinent to their duties and the actual traveling expenses so in­
curred to be paid as any other expenses of the board. 

"On January 21-22, there will be held at :\Iilwaukee, \Visconsin, a 
meeting known as the annual session of the ::-;ational Children's Home 
Society. This is a gathering of workers from the various state children's 
home societies, whose primary work is selecting and placing dependent 
children in foster homes. 

"Under the provisions of the juvenile code, recently enacted, this 
board has established a children's welfare department and appointed ~r r. 
C. V. \¥illiams as director. One of the functions of his position will be 
in behalf of the board to place children in family homes and supervise 
the work done by other placing agencies. As he has been invited to make an 
address at this meeting at :\Iilwaukee and the board believes that his 
presence at this meeting will be of value to the new department, it has 
instructed him to accept the invitation. 

"There is some doubt as to whether this meeting can be construed 
as coming within the express terms of the section referred to above. As 
the board does not desire to go beyond the intention of the act, your 
opinion is requested as to the legality of the state paying the expenses of 
~Ir. \Villiams while in attendance at this meeting." 

Section 1352, General Code, as amended April 28, 1913, 103 0. L., 864, reads: 

"The board of state charities shall investigate by correspondence and 
inspection the system, condition and management of the public and pri­
vate benevolent and correctional institutions of the state and county, and 
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municipal jails, work-houses, infirmaries and children's homes, and all ma­
ternity hospitals or homes, lying-in-hospitals, or places where women are 
received and cared for during parturition, as well as all institutions 
whether incorporated, private, or otherwise which receive and care for., 
children. Officers in charge of such institutions or responsible for the 
administration of public funds used for the relief and maintenance of 
the poor shall furnish the board of its secretary such information as it 
requires. The board may prescribe such forms of report and registration 
as it deems necessary. For the purpose of such investigation and to carry 
out the provisions of this chapter, it shall employ such visitors as may be 
necessary, who shall, in addition to other duties, investigate the care, and 
disposition of children made by institutions for receiving children, and by 
all institutions including within their objects the placing of children in 
private homes, and, when they deem it desirable they shall visit such chil­
dren in such homes, and report the result of such inspection to the board. 
The members of the board and such of its executive force as it shall 
designate may attend state and national conferences for the discussion of 
questions, pertinent to their duties. The actual traveling expenses so in­
curred by the members and such of its executive force as it shall desig­
n~te shall be paid as provided by section 1351 of the General Code." 

Section 1357, General Code, reads: 

"The necessary expenses of all the persons invited to such confer­
ences shall be paid from any fund available for their respective boards 
and institutions provided they shall first procure a certificate from the 
secretary of the board of state charities that they were invited to and were 
in attendance at the sessions of such conferences." 

While, without express authority state officials are not called upon or justified 
in going out of the state in performance of their duties, as a general rule, yet I feel 
that the language of 1352, supra, very clearly evinces an intention to pay the ex­
penses of members of your board or such of its executive force as it may desig­
nate to go outside the state to attend state and national conferences, for the discus­
sion of questions pertinent to their duties. 

I think it clear from your· statement, that the annual session of the National 
Children's Home Society is a meeting of the character contemplated by section 
1352, G. C., as amended: that Mr. Williams is one of your executive officers and 
that his expenses in attending said meeting may be lawfully paid under the pro­
visions of section 1357 and 1352, above quoted. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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699. 

ARTICLES OF IXCORPORATIOX OF THE \VORK::\IAX'S AID ASSOCIA­
TIO~ OF TOLEDO SHOULD BE FILED BY THE SECRETARY OF 
~TATE. 

The articles of incorporation of the Workman's Aid Association of Toledo, 
Ohio, the purpose of which is to provide mzd maiutain a fund to be used to aid 
and assist needy workmen, to provide aud maintain a meeting place, reading rooms 
for their ttse and enjoyment, to own and maintain suitable real estate for this 
purpose and to do all things necessary and incident thereto, may be filed aud the 
usual fee of $2.00 may be charged. 

CoLUMBus, O:aro, January 14, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 2d, sub­
mitting for my examination and action, on the assumption apparently that the 
same is required by law, the proposed articles of incorporation of the Workman's 
Aid Association of Toledo, Ohio. The statement in the letter is that these ar­
ticles are accompanied by the sum of two dollars, which is tendered as a filing fee. 
The corporation is one not for profit, and its purpose is as follows: 

"To provide and maintain a fund to be used to aid and assist needy 
workmen, to, provide and maintain a meeting place, reading rooms and 
play rooms for their use and enjoyment, to own and maintain suitable 
real estate for this purpose and to do all things necessary and incident 
thereto." 

This purpose seems to be wholly charitable; comprises no insurance scheme 
whatever; is not mutual in ·any particular, and the articles of incorporation as 
they stand may, be accepted by you and filed, the fee of two dollars being the 
usual one. · 

I might add that my conclusion is based upon the exact language of the pur­
pose clause. Under this clause it would be unlawful for the corporation to con­
duct any kind of a mutual enterprise, limiting its benefits and liabilities to the 
members of the association. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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700. 

BUDGET COMMISSION-DISPOSITION OF FUNDS OF THE STATE 
BOARD OF £).1BADIING EXA).IINERS-APPROPRIATIONS. 

The proper course for the state embalmiug board to follow in refereuce to its 
receipts is to keep its revenue in its own possession as it has i1t the past, account­
ing for its official acts in its annual reports to the governor as provided in series 
1348, G. C. 

CoLUMBUS, Omo, January 14, f914. 

HoN. H. H. SHAW, Chairman State Board of Embalming Examiners, 668 N. High, 
Columbus, 0 hio. 
DEAR SrR :-You request my opinion as to whether or not the state budget 

commissioners may require the state board of embalming examiners to furnish 
estimates for appropriations, and, generally, as to the authority and duty of the 
budget commissioner in the premises so far as the state board of embalming 
examiners is concerned. 

Out of courtesy to Mr. Heffernan, State Budget Commissioner, I shall send 
a copy of this opinion to him. 

The act of the general assembly, providing for the budget system for state 
officers, departments and institutions, is found in 103, 0. L., 658. This act does 
not 'create any such position as "state budget commissioner," but it does authorize, 
by section 5 thereof, (designated section 270-5, General Code), the governor to 
"appoint competent, disinterested persons to examine, without notice, the affairs 
of any department, institution, public works, commission or office of the state for 
the purpose of ascertaining facts, and to make findings and recommendations rela­
tive to increasing the efficiency and curtailing the expense therein." 

The appointees of the governor under the same section may exercise notarial 
powers to secure the attendance and testimony of witnesses. The earlier provisions 
of the same act provide in part as follows: (Sec. 2704-1). 

"On or before the fifteenth day of November, biennially, in the even 
numbered years, the several departments, institutions, commissions and 
officers of the state shall report on blanks furnished for such purpose, 
an estimate in itemized form to the governor, stating the amount of 
money needed for their wants for the biennial period beginning with the 
first day of July thereafter." 

Section 2 provides in part as follows: 

"On or before the fifteenth day of November, biennially in the 
even numbered yt;ars the auditor of state shall furnish the governor the 
following statements : 
"1. A statement showing the balance standing to the credit of the sev­
eral appropriations for each department, etc. 
"2. A statement showing monthly revenues and expenditures from. each 
appropriation account * * *. 
"3. A statement showing the annual revenues and expenditures of each 
appropriation account for each year of the last four fiscal years * * *." 
"4. A statement showing the monthly average of such expenditures from 
each of the several appropriations accounts for the fiscal year, and also 
the total monthly average from all of them for the last four fiscal years." 
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Section 3 provides as follows : 

"The departments, institutions, commissioners and officers of the 
state upon request shall forthwith furnish to the governor any informa­
tion desired in relation to the affairs of their respective departments, 
institutions or officers." 

Section 4 provides as follows : 

"At the beginning of each regular session of the general assembly 
the governor shall submit to the general assembly, together . with the 
estimate of such departments, institutions, commissions and officers of 
the state, his budget of current expenses of the state for the biennial 
period beginning on the first day of July next thereafter." 

53 

I think it is reasonably apparent from all the foregoing that in the first in­
stance the budgetary scheme embodied in the act is related to the regular session 
of the general assembly in the odd numbered years, and that, except as to section 
5, first above quoted, no duty devolves upon any department or institution, and no 
power vests in the governor with respect to making up the budgets, at any time 
than for and preceding the regular session. Accordingly, when you ask whether or 
not the budget commissioner has the right to determine and report on the ex­
penditures for the coming year of the state board of embalming examiners, I 
might say that strictly speaking, the governor and his appointees have no author­
ity, under the budget act, to make any investigations or recommendations except 
for the purpose of biennial appropriations in the even numbered years. 

Of course, the governor, as the chief executive officer of the state has the 
constitutional right to recommend policies to the general assembly at the time of 
convening the legislature in extraordinary session. I need not cite the constitu­
tional provision upon which this statement is based, a~ it is familiar. 

In my opinion the provisions of section 3 and 5 of the budget commission 
act, may be used by the governor at any time in furtherance of his constitutional 
power as well as in furtherance of the budget scheme. That is to say, the gov­
ernor may, in the alternate year, and with a view to calling to the attention of 
the general assembly such matters as should engage their attention at an extra­
ordinary session, call upon the departments, institutions, commissions and officers 
of the state for any information desired by him in relation to the affairs of their 
respective departments; and appoint competent disinterested persons to examine 
their affairs. 

In addition to this, I ·should incline to the view that by virtue of his mere posi­
tion, the governor of the state might require information of any of the appointive 
state officers and boards at his pleasure. This, however, is a conclusion that 
rests upon inference. In either event the authority to require statements and re­
ports from your board would be that of the governor and not that of any officer 
known as "budget commissioner," because there is no such officer independent of 
the governor. As a practical matter, of course, you may well assume that the 
requests made of you by the budget commissioner are those of the governor and 
may govern themselves accordingly. 

As to the question of whether or not the state board of embalming examiners 
is a "state board" I, of course, have no doubt whatever that either your board is 
an agency of the state, and a branch of its executive department, or it has no 
powers whatever. I would, therefore, conclude that as a general proposition the 
governor may at any time require of the state board of embalming examiners such 
information relative to its finances as he may deem proper. But I take it that 
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your question is deeper than that already discussed and goes to whether or not 
the governor may make use of the information which you may furnish him, 
through his budget commissioner in the manner suggested by the act to establish a 
,budget system. 

Of course, strictly speaking, no proceedings can be had under this act at 
this time. This matter has already been treated of. But coming to the question as 
to whether or not the governor might make practical use of the information de­
rived by him from your answers to his questions under his constitutional power, 
I would have to answer such a question by saying that it would depend upon the 
extent to which the governor desired to go in recommending remedial legislation. 
As the law now is, of course, the state board of embalming examiners is inde­
pendent of the state treasury and requires no appropriation to maintain it. It 
is provided by section 1339, General Code, that all the expenses of the board shall 
be paid from the fees received under the provisions of the chapter. Related stat­
utes do not require any of the revenues of the board to be paid into the state 
treasury. In my opinion, the practice of the board in the past, which has been 
to keep its revenues in its own possession, accounting for its official acts in its 
annual reports to the governor, as provided in section 1348, General Code, is the 
proper one under the statutes as they stand. 

If the board were requested to make a statement of its needs for appropriation 
from the general revenue fund, or any other fund in the state treasury, it could 
well answer that it had no need of any such appropriation under existing laws. 
Unless the statutes relating to the state board of embalming examiners were 
amended the governor certainly cannot make any practical use of any informa­
tion as to the needs of the board for the ensuing fiscal year, because the revenues 
of the board and their expenditure are, under the said statutes, beyond the fiscal 
control of the general assembly. 

But should the governor desire to recommend to the general assembly the 
amendment of the laws relating t<;> the state board of embalming examiners so as to 
require its revenues to be paid into the state treasury, and thus to subject its ex­
penditures to the biennially exercised control of the legislature through appro­
priations, and should the general assembly legislate in accordance with such a 
recommendation, the situation would be entirely changed, and any information 
acquired by the governor might be put to practical use under amended statutes 
of the kind suggested. 

Under all the circumstances- I can only advise that at the present time, under 
existing laws, any information which the governor might acquire through his 
budget commissioner cannot be used by him, either under the budge act of 1913 
or under his general constitutional power to recommend legislation in such a way 
as to call for any action by the general assembly in the making of an appropria­
tion for the use of the state board of embalming examiners; but that if the law 
should be amended so as to require the payment of the board's revenues into the 
state treasury, then such information might be used by the governor in recom­
mending to the general assembly, under his constitutional powers, the making of 
an appropriation from the state treasury for the use of the board during the 
ensuing year. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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701. 

FEES OF ASSISTAXT COXSTABLES ARE TO BE PAID IX EACH SEP­
ARATE CASE AT RATE OF $1.50 PER DAY IN CRDIIX AL CASES. 

A justice of the peace in criminal cases lila}' tax, in favor of a constable, a fee 
of $1.50 for each assistant constable in each case, notwithstanding the fact that 
such assistants participate in the making of more than one arrest in a day. 

CoLUMBUS, OHIO, December 23, 1913. 

The Bureau of Inspection and Super·;;ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of October 13th, you inquired of me as follows: 

";.Iay a justice of the peace in criminal cases, tax in favor of a con­
stable, a fee of $1.50 per day for each assistant constable, notwithstanding 
that several arrests were made or participated in by the assistants on the 
same day." 

Section 3336, General Code, authorizes the employment of assistance by a 
constable, as follows : 

"In discharging their duties, constables may call to their aid the power 
of the county, or such assistance as may be necessary." 

Section 3347, General Code, inter alia, allows to a constable for "assistants 
in criminal causes, one dollar and fifty cents per day, each." 

This fee must be taxed in favor of the constable, rather than the assistants, 
because the statute docs not recognize the right of the latter to have any fee taxed 
in their favor. The employment of assistants, unrlt-r thf' statute, is by virtue of an 
arrangement with the constable and they must look to the constable for their 
compensation. It rests in the discretion of the constable to determine the number 
of assistants, and there is no doubt of the authority of a justice of the peace to 
tax in favor of a constable, a fee of one dollar and fifty cents per day for each 
assistant, when assistants are employed in but one case, in any one day. 

Your question is as to the right of a constable to such fee, when there is more 
than one case in any one day, in which assistants are employed. Doubtless you 
had in mind the well established principle of law that a public officer cannot 
recover a per diem compensation from two or more different sources for services 
performed by him in one day. 

This refers to per diem compensation from two or more public sources and 
not to a case where such per diem is taxed in favor of a public officer against a 
private individual, and paid by the latter. I have not succeeded in finding any 
authority defining the rights of the public officers in this respect, but there is a line 
of decisions in 35 Cyc., page 1562, to the effect that a witness, who, in obedience 
to a subpoena, attends at the same time in several cases, is entitled to per diem in 
each case. 

It seems to me that the situation of a constable, in respect to the fee for as­
sistants, is no different from that of a witness, who is subpoenaed in more than 
one case in a day, especially when such several fees are not to be paid from the 
public treasury, but are taxed against and paid by a private individual. 

It would be wholly impracticable to attempt to apportion the per diem of as­
sistants of a constable among all the different parties or according to the time 
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occupied in the disposition of different cases, during any day in which there would 
be more than one case. 

I am, therefore, of the opinion that a justice of the peace may legally tax in 
favor of a constable, the sum of one dollar and fifty cents for each assistant con­
stable in each case, notwithstanding the fact that such assistants participate in 
the making of more than one ·arrest in one day. 

702. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BUSINESS PAPER AND COMMERCIAL PAPER ARE SYNONYMOUS 
WITH BANKABLE PAPER-NEGOTIABLE PAPER. 

The terms "commercial paper" and "business paper" are used interchangeably 
with and synonymous with bankable paper and all are used as applying to nego­
tiable paper ordinarily used for the purpose of daily transactions in a bank. 

CoLUMBus, OHIO, December 16, 1913. 

HoN. EMERY LATTANNER, SuperinfC1tdent of Banks, Columbus, Ohio. 
DEAR SrR :-I have your letter in which you ask for an opinion as to what 

"business" or "commercial" paper is, and in answer thereto I desire to say: 

"The principal distinguishing feature of commercial paper is its nego­
tiability. This means not only that the instrument may be assigned and 
that the assignee may sue upon it in his own name, but also that he takes 
it free from equities that may exist between prior parties, and that out of 
the acceptance and transfer of the paper (often by mere signature of de­
livery) shall arise the well-established relations and liabilities that are 
created by the law merchant. 

"7 Cyc. 521." 

Black, in his law dictionary, furnishes the following definition: 

"The term, 'commercial paper,' means bills of exchange, promissory 
notes, bank checks and other negotiable instruments for the payment of 
money which by their form and on their face purport to be such instru­
ments as are, by the law merchant, recognized as falling under the desig­
nation of 'commercial paper.'" 

This is substantially no definition at all and is not nearly so clear as the 
definition from Cyc. 

The legal lexicographers do not undertake to make a definition of "business 
paper," and I am constrained to the view that the terms "business paper" and 
"commercial paper" have been and are being used interchangeably with, and as 
a synonym of "bankable paper," and all are used as applying to negotiable paper, 
whether in draft, note, check or other shape that is ordinarily used for the pur­
poses of the daily transactions in a bank, and are of such character that when 
going into the hands of an innocent holder for value, pass free from any equities 
existing between any prior holders thereto. 

It occurs to me that the making of your request arises from the fact that the 
terms in question have been used interchangeably, and, possibly at times, mis-
takenly. Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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703. 

SPEED ORDIXAXCE IX A :MUNICIPALITY-POWER OF ::\IUNICIPAL 
CORPORATIOXS TO REGULATE SPEED OF MOTOR VEHICLES­
POWER OF STATE TO REGULATE SUCH ::\IATTERS. 

1'\lfunicipal corporations are without any authority whatever under the statutes 
to regulate the speed of motor vehicles or motor cycles within their boundaries. 
An ordinance or regulatio11 seeking to accomplish such purpose is void, and prose­
cution cannot be maintained under it. 

CoLUMBus, OHIO, January 15, 1914. 

Bureau of Inspection and Supervision of Public Offices, Colunzbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of October lOth, in which you 
inquire: 

"Has the council of a municipality the authority under section 3632, 
G. C., to regulate by ordinance the fast driving or propelling of vehicles 
through the public highways of the municipality, provided said ordi­
nance in fixing such rates of speed does not violate the provisions of law 
as found in section 12604, G. C.?" 

Section 3632, General Code, is a general statute authorizing municipal cor­
porations: 

"To regulate the use of carts, drays, wagons, hackney coaches, omni­
buses, automobiles, and every description of carriages kept for hire or 
livery stable purposes; to license and regulate the use of the streets by 
persons who use vehicles, or solicit or transact business thereon; to pre­
vent and punish fast driving or riding of animals, or fast driving or 
propelling of vehicles through the public highways; to regulate the trans­
portation of articles through such highways and to prevent injury to such 
highways from overloaded vehicles, and to regulate the speed of inter­
urban, traction and street railway cars within the corporation." 

The powers granted by the foregoing statute are very broad and there is no 
doubt that the council of a municipal corporation has the right to regulate by 
ordinance the speed of ordinary vehicles on the streets of the municipality. 

Your question, however, seems to be directed to the power of a municipality 
to pass and enforce ordinances regulating the speed of motor vehicles, and to that 
subject I shall confine this opinion. 

Section 12604 and 12608, General Code, are incorporated in the penal statutes 
relating to motor vehicles. They are as follows: 

Section 12604: "Whoever operates a motor cycle or motor vehicle at 
a greater speed than eight miles an hour in the business and closely built­
up portions of a municipality or more than fifteen miles an hour in other 
portions thereof or more than twenty miles an hour outside of a muni­
cipality, shall be fined not more than twenty-five dollars, and, for a sec­
ond offense shall be fined not less than twenty-five dollars nor more than 
fifty dollars." 
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Section 12608: "The rates of speed mentioned in section twelve 
thousand six hundred and four, shall not be diminished or prohibited by 
an ordinance rule or regulation of a municipality, board or other public 
authority, but municipalities, by ordinance, may define what are the busi­
ness and closely built-up portions thereof." 

These are special statutes designated to cover the classes of vehicles men­
tioned in section 12604, to-wit: motor cycles and motor vehicles, and to the ex­
tent that they are inconsistent with the general statutes on the subject of regula­
tion of speed of vehicles on the streets of a municipality, the latter must yield. 

It will be observed that municipalities are expressly prohibited by section 12608 
from passing any ordinance or regulation to diminish or prohibit the rates of speed 
of motor cycles and motor vehicles, prescribed by section 12604. The regulation 
of rates of speed of such vehicles is a power reserved to the state and as this 
power has not been granted to municipal corporations, it cannot be exercised by 
them. The most that can be done by municipal ordinance in reference to these 
classes of vehicles, is to define the business and closely built-up portions of the 
municipality. 

I am, therefore, of the opinion that municipal corporations are without any 
authority whatever. under the statutes, to regulate the speed of motor vehicles or 
motor cycles within their boundaries. An ordinance or regulation seeking to ac­
complish such purpose, is void, and prosecutions cannot be maintained under it. 

704. 

Yours very . truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WITNESS FEES-FEES OF EXPERT WIT~ESSES-STATE NOT TORE­
IMBURSE THE COUNTY FOR PAYMENT OF SUCH FEES. 

Where in the trial of a felony case the commissio1zers employ certain e:rpn·t 
wit11esses who were paid upon their allowance, and such witnesses were not paid 
the regular per diem and the mileage allowed to them as witnesses in the common 
pleas court, in the absence of a specific showing in the cost bill, no witness fees 
or mileage can be paid out of the state treasury, and in no event can a payment 
be made to reimburse the county for pa}•uze11ts made ltltder favor of section 2494, 
G. C. 

CoLUMBUS, OHio, December 26, 1913. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter in which you inquire: 

"In the trial of a felony case, the commissioners employed certain 
expert witnesses who were paid upon their allowance. Such witnesses 
were not paid the regular per diem and mileage allowable to them as 
witnesses in the common pleas court. It does not appear from the infor­
mation at hand whether or not they appeared in obedience to subpoenas. 
Is the state liable to the county for the regular witness fees and mileage 
allowable under section 3014 ?" 

I assume from your statement that the question propounded grows out of 
the consideration of a cost bill in a felony case where the defendant was con­
victed and sentenced to the penitentiary, but that the cost bill presented is silent 



A.TTOR~EY GE~"'ER.iL. 59 

upon the question whether the expert witnesses were or were not subpoenaed; but 
it does appear affirmatively that they were- no paid mileage and perdiem under sec­
tion 3014. 

I might restate your question as follows: Is the state liable to the county for 
the regular witness fees and mileage of expert witnesses, who are paid fees under 
section 2494, G. C., formerly 1302-1 R. S., where it is not shown that they attended 
under subpoena and it does not appear that they were paid by the county except 
under favor of 2494, G. C. 

It will be seen that the attorney general of Ohio, in 77 0. S., 337, concedes that 
the ordinary fees and mileage of an expert witness when attending under subpoena 
may be "properly taxed" in the bill of costs. This I do not understand to be in­
volved in your question, and there is therefore no occasion for its consideration. 

Answering your question specifically, I desire to say that while the codifica­
tion of the statutes has taken place since the decision in State vs. Auditor, 77 0. S., 
333, the sections of the Revised Statutes therein considered will be found in the 
General Code without any substantial change. It is there held that the fees of 
expert witnesses under 1302-1 R. S. (2494, General Code,) are not payable out of 
the state treasury; that rule governs today and where, as I understand this situa­
tion, such fees have been paid, that fact does not authorize the conclusion that a 
part of this sum was witness fees and mileage under section 3014. In other words, 
in the absence of a specific showing, in the cost bill, no witness fee or mileage can 
be paid out of the state treasury and in no· event can such payment be made to 
re-imburse a county for payments made under favor of section 2494, G. C. 

704-a 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

APPROVAL OF PLANS BY THE STATE HIGHWAY C0:\1MISSTONER­
i\OT TO ACTUALLY SUPERVISE THE WORK-CONSTRUCTION 
OF SECTION 1183, GE.\'ERAL CODE. 

U11der the pro1.•isions of section 1183, General Code, as amended, the state 
highway commission has authority and is required to approve the design, C01l­

struction, mainte11ance and repair of bridges and wh!crts without being givea 
supervision over the work. 

CoLt:MBt:S, OHIO, December 11, 1913. 

HoN. FoRREST G. LoNG, Prosecuting Attonze:::,•, Bellefontaine, Ohio. 

DEAR Srn :-I beg to acknowledge the receipt of your letter of September 24th, 
in which you call my attention to section 1183 of the General Code of Ohio, as 
amended April 18, 1913, (103 0. L., p. 450), and in reference to which you in­
quire: 

"Does your construction of this act require that the state highway 
commissioner shall approve the design, construction, maintenance and re­
pair of all bridges and culverts: \Vhether built by the county commis­
sioners, township trustees, or municipalities: Or is his approval limited 
to such bridges as are built by state money, or when he is requested to 
take charge by the authority building the bridge? 

"In other words, must the approval of the state .highway commis-
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sioner be given to the design, construction, maintenance and repair of all 
bridges· and culverts constructed by public authority, whether the same 
is built by state money or not." 

Amended section 1183, in so far as its provisions are pertinent to your in­
quiry, reads as follows: 

"The state highway commiSSIOner shall have geperal supervision of 
the construction, improvement, maintenance and repair of all highways, 
bridges and culverts which are constructed, improved, maintained or 
repaired with or by the aid of state money. He shall aid county com­
missioners in establishing, creating and preparing suitable systems of 
drainage of highways, and advise with them as to the construction, im­
provement, maintenance and repair of highways, and he shall approve 
the design, construction, maintenance and repair of bridges and culverts. 
He shall cause plans, specifications and estimates to be prepared for the 
construction, maintenance or repair of bridges and culverts, when so 
requested by the authorities having charge thereof; * * *" 

Section 1191, as amended ( 103 0. L., p. 452), provides: 

"The state highway commissioner shall cause plans, specifications and 
estimates to be made for the construction or improvement of all bridges 
and culverts upon the section of highway to be improved. A certified 
copy of such plans, specifications and estimates shall be transmitted to 
the county commissioners as provided for in sectiqn 1193 (section 20). 
The cost of such construction shall be apportioned equally between the 
state and county in which the improvement is made, except as provided 
in section 1210-1. The state highway commissioner shall so far as is 
possible standardize the plans and specifications for bridge construction, 
and furnish such plans and specifications with estimates of cost of con­
struction to the county commissioners or township trustees upon applica­
tion ·for use upon other than inter-county highways." 

These two provisions of statute are in pari materia and should be construed 
together. Section 1191 and the first sentence of section 1183 make it clear that 
the state highway commissioner is vested with exclusive control of the construc­
tion, maintenance and repair of bridges and culverts upon state aid roads. These 
provisions of themselves furnish sufficient authority for the state highway com­
missioner to assume jurisdiction over the construction, etc., of bridges and cul­
verts on such roads. They are clear and unambiguous, and certainly nothing else 
was needed to establish with certainty the will of the legislature with respect to 
the powers of the state highway commissioner over bridges and culverts on state 
aid roads. 

Excluding the first sentence of the portion of section 1183 above quoted, the 
remainder would have been useless, if it were intended to apply to state aid roads 
only. I can arrive at no other conclusion, therefore, than that it was intended to ap­
ply, and does apply to bridges and culverts on roads constructed by public authori­
ties other than the state highway commissioner. You will observe that the statute 
imposes no duty upon local authorities to submit the design of bridges and cul­
verts to the state highway commissioner for his approval; no consequences are 
prescribed for their failure to do so, nor is such a submission and approval made 
a condition precedent to the making of a contract. The submission to the 
state highway commissioner of the design, etc., of any such bridge or culvert 
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for his approval, is in my judgment entirely optional with the local authorities 
having the same in charge, and cannot be enforced by the state highway com­
missioner or any other authority. 

The state highway commissioner is required to approve the design of such 
bridges and culverts only when such design is sent to him by the local authori­
ties for that purpose. 

When the plans for such bridge or culvert are presented to the state highway 
commissioner, his duty is done when he approves or disapproves the design, con­
struction, maintenance or repair thereof, and certifies his action to the proper 
officers. This does not mean that the highway commissioner is required, person­
ally or by deputy, to supervise the actual work of construction. He is merely to ap­
prove the method of construction, the character of materials therefor, etc., pro­
vided by the plans and specifications. That this is the correct and reasonable in­
terpretation of his duty in this respect is apparent from a comparison of the 
language of the first sentence of section 1183, by which the state highway com­
missioner is given 

"general supervision of the construction, improvement, maintenance and 
repair of all highways, bridges, and culverts which are constructed, il11-
proved, maintained or repaired with or by the aid of state money," 

with the latter part which merely requires him to approve the design, construction, 
maintenance and repair of bridges and culverts, without giving him supervision 
over the work. 

705. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

PAYME~T OF l\IO~EYS INTO STATE TREASURY BY STATE DEPART-
1\fEI\'TS- STATE UXIVERSITIES ~OT AFFECTED BY PROVISIONS 
OF SECTION 24, G. C. 

Ohio University, Miami University, Ohio State University and the combined 
normal and industrial department of Wilberforce University are not affected by 
the provisions of section 24, General Code, which provides that state officers, de­
partments, boards and commissions shall pay to the treasurer of state on or before 
Monday of each week all moneys received by them during the preceding week. 

CoLUMBUS, OHIO, January 19, 1914. 

HoNoRABLE JoHN P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-I have your favor of August 26, 1913, asking my opinion as to 
whether the four Ohio universities are required to comply with the provisions 
of section 24, General Code, which provides as follows: 

"On or before :\Ionday of each week, every state officer, department, 
board, or commission shall pay to the treasurer of state all moneys, 
checks, and drafts received for the state, during the preceding week, from 
fees, penalties, fines, costs, sales, rentals, or otherwise, and file with the 
auditor of state a detailed verified statement of such receipts. 
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The universities affected by the question here made are Ohio University, 
:\fiami University, Ohio State University and the combined normal and industrial 
department of Wilberforce University. The section of the General Code above 
noted is section 1 of an act passed April 25, 19o4, entitled: "An act to provide 
a depository for state funds." The subsequent sections of the original act (97 
0. L., 535) created a board of deposit consisting of the treasurer of state, audi­
tor of state and attorney general. The act makes detailed provisions. governing 
the powers and duties of such board of deposit, and authorizes the selection by 
such board of banks and trust companies to act as depositories of state funds. 

It is obvious that the only moneys, checks or drafts required to be paid to 
the treasurer of state, in the manner and at the times prescribed by this section, 
are such as are received by a "state officer, department, board or commission." 
As to the institutions affected by your inquiry, it may be seriously questioned 
whether they, or any of them, come within the designation of "state officer, depart­
ment, board or commission" as those terms are used in this section. 

However, as I view the proper construction of said section 24 in its entirety, 
I do not find that a determination of this particular question is necessary for· a 
solution of the inquiry presented by you and the same is not here determined. It 
is clear that the only funds required to be paid to the treasurer of state, in the 
manner and at the times prescribed by this section are those "received for the 
state." The act of which section 24 is a part is one pertaining to state funds and 
it is such only as are affected by the provisions of the section .. 

It is not the intent and purpose of the section to require any funds to be 
paid into the state treasury except such as, independent of this section, are re­
ceived for the state, and as sqch, payable to the state treasurer; and this sec­
tion, operating on such funds only, expends its whole force in directing the man­
ner and time in which the same shall be paid in. This conclusion, obvious from 
the language of the section itself and which is effective to exclude the funds of 
these universities from the operation of the section follows as well, so far as · 
the question of the application of this section to these institutions is concerned 
from the application of established rules of statutory construction. 

At the time of the enactment of section 24, each of these institutions was 
· established and, in a large measure, controlled by special statutes. These special 

statutes provided that these several institutions should be under the conduct and 
supervision of boards of trustees, who were empowered and charged with the 
duty of appropriating, expending and using the income of their respective insti­
tutions for the purpose of advancing and promoting the end and purpose of these 
institutions in the manner contemplated by the laws establishing and controlling 
them. Save as otherwise expressly provided, these special statutory provisions 
contemplated that these universities, through their boards of trustees or fiscal offi­
cers should retain all moneys collected as income of these respective institutions, and 
apply and expend the same for their use. Treasurers of these several institutions 
were provided for and these officers, though in no sense state officers, were, by 
the provisions of these acts, required to execute bonds in amounts and securi­
ties to the approval of the respective boards of these institutions. These special 
provisions, applying to these several institutions, likewise provided for complete 
and accurate reports of all receipts and expenditures to be made by the board of 
trustees to the governor. In brief, at the time of the enactment of section 24, 
General Code, complete fiscal systems for each of these institutions had been 
authorized, provided for and contemplated ·by special statutory provisions. This 
situation makes applicable the well established rule of statutory construction that 
a subsequent statute, treating a subject in general terms and not expressly con­
tradicting the provisions· of prior acts, shall not be considered as intended to 
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affect more particular and positive provisions of such prior acts, unless it be ab­
solutely necessary to do so in order to give its words any meaning. 

(Fosdick vs. Perrysburg, 14 0. S., 472.) 

"It is but a particular applicaticn of the general presumption against 
an intention to alter the law beyond the immediate scope of the statute, 
to say that a general act is to be construed as not repealing a particular 
one. * * * It is usually presumed to have only general cases in view, 
and not particular cases which have been already otherwise provided for 
by the special act, or what is the same thing, by a local custom. Having 
already given its attention to the particular subject, and provided for it, 
the legislature is reasonably presumed not to intend to alter that special 
provision by a subsequent general enactment, unless that intention is mani­
fested in explicit language, or there be something which shows that the 
intention of the legislature had been turned to that special act, and that 
the general one was intended to embrace the special cases within the pre­
vious one; or something in the nature of the general one making it un­
likely that an exception was intended as regards the special act. The 
general statute is read as silently excluding from its operation the cases 
which have been provided for by the special one. * * * * 

"The fact that the general act contains a clause repealing acts incon­
sistent with it does not diminish the force of this rule of construction." 

(Endlich on the Interpretation of Statutes, section 223, 51 Wash., 555). 

"Particular and positive provisions of a prior act are not affected by 
a subsequent statute treating a subject in general terms and not ex­
pressly contradicting the provisions of the prior act, unless such inten­
tion is clear." 

(Commissioners vs. Board of Public Works, 39 0. S., G28-G32.) 
Shunk vs. First Xational Bank, 22 0. S., 508-515. 
State ex rei. vs. l\IacGregor, 44 0. S., 628-631. 

Inasmuch as full force and effect can be given to the provisions of said sec­
tion 24 by confining its operation to funds which, independent of its provisions, 
are received for the state and as such made payable to the state treasurer, it fol­
lows, by application of the rule of construction just noted, that the funds of 
these institutions in question are not within the operation of this section, nor 
affected by its provisions. 

Subsequent legislation indicates that it has not been the view of the legisla­
ture that these institutions were governed by the provisions of section 24, General 
Code. For instance, at the time of the enactment of this section it was provided, 
by special statutory provision applying to Ohio University, that money received 
by the treasurer of this institution on payments made by persons receiving deeds 
for university lands on surrender of leases held by them, should be deposited by 
the treasurer of the university in the state treasury on or before the first day of 
January next after the receipt of such money. (80 0. L., 193, Sec. 5; R. S., 
sections 4105-5). 

In 1910 these provisions, which were carried into the General Code as sec­
tion 7936, were amended. ( 101 0. L., 208). The legislature, however, in amend­
ing this section, did not, in anywise change the provisions of the prior law re­
quiring the university treasurer to deposit this money on or before the first day 
of January next after the receipt of same, but re-enacted these provisions as they 
were. Again the act of April 2, 1906. declaring the policy of the state with refer· 
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ence to Ohio University, Miami University and Ohio State University, and pro­
viding for a tax rate for the support of these several institutions, provided as fol­
lows: 

"The expenditure of all moneys under the provisiOns of this act or 
for the purposes of carrying out the provisions of this act raised or se­
cured from any wurce whatsoever shall be subject to the inspection of the 
state bureau of public accounting, the cost of same to be paid by the uni­
versity or college inspected at the cost as now provided by law." 
(98 0. L., 312, Sec. 9, Sec. 7931, G. C.) 

The provisions of this section were enacted after those of section 24, Gen­
eral Code, and they lend color to the view that it was the legisbtive ·intention that 
these institutions, save, of course, as otherwise specially provided, were to retain 
and expend all moneys raised or secured from any source, and as to such ex­
penditure be subject to the inspection of the state bureau of public accounting. 

A question quite identical to that here presented was made in the case of 
state ex rei. vs. Clauson, (51 Wash., 548). In that case, the statute involved, pro­
vided as follows: 

"That it shall be the duty of each state officer or other person (other 
than county treasurers) who is authorized by law to collect or receive 
moneys belonging to the state, or to any department or institution thereof, 
to transmit to the treasurer of state each day, all moneys collected by him 
on the preceding day, together with a statement of the source from which 
each item of said money was derived, and to transmit to the state audi­
tor a duplicate of said statement." 

The question there arose with respect to the state college of Washington, an 
institution which was supported by income derived in part from the general and 
state governments; in part from students for rent, and in part from the sale of 
its agricultural products. After the passage of the act above noted, the treasurer 

Municipal corporations are without authority whatever under the statutes 
and state governments, a certain sum of money which was deposited by him with 
the state treasurer under the belief that he was required to do so by the pro­
visions of the act. Subsequently, a demand was made by the board of regents on 
the state auditor to issue warrants against the funds deposited by the treasurer 

· of the board with the state treasurer, to pay for certain improvements and run­
ning expenses of the college. The demand was refused by the auditor on the 
ground that the money deposited by the treasurer of the board of regents was, 
under the act, properly payable to the treasurer of state. The court, in determin­
ing the question, held that the obvious purpose of the act was to daily place in 
the hands of the state treasurer the finances of the state, but held further, that 
inasmuch as special statutory provision had been made establishing and con­
trolling the college with reference to its finances, that it was not the intention 
of the legislature, by the general language of the act there in question, to include 
the funds of the college within its operation. In other words, the court there 
held that the college funds were not part of the state finances to which only the 
act th.ereunder consideration was intended to apply. 

Upon considerations above noted, I am of the opinion that these institutions 
in question, to-wit Ohio University, :\Jiami University, Oho State University and 
the combined normal and industrial department of \Vilberforce Universty are not 
affected by the provisions of section 24, General Code. 

Very truly ynurs, 
TIMOTHY S. HoGAN, 

Attorney General. 
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706. 

AN ANALYSIS OF THE DECISION OF JUDGE DAY OF THE FEDERAL 
DISTRICT COURT OF THE NORTHERN DISTRICT OF OHIO, i~ 
CONSTRUING SECTION 21-2 OF THE WORK:\IAN'S CO~IPENSA­
TION ACT. 

Cou:MBl:S, OHIO, January 5, 1914. 

Hox. \VALLACE D. YAPLE, Chairmau ludustrial Commissioi1 of Ohio, Columbus, 
Ohio. 

DEAR Sm :~I have your communication of December 17, 1913, in which you 
call my attention to the decision of Judge Day of the federal district court of the 
northern district of Ohio, in construing section 21-2 of the \Vorkmen's Compen­
sation Act of this state. 

You ask for an analysis of Judge Day's opinion, together with a statement of 
my view of sections 23, 26 and 29 of such said act. The act in question is to be 
found in 102 0. L., 524, section 21-1 of which provides that: 

"All employers who employ five or more workmen or operatives regu­
larly in the same business or in or about the same establishment who shall 
not pay into the state insurance fund the premiums provided by this act, 
shall be liable to their employes for damages suffered by reason of per­
sonal injuries sustained in the course of employment caused by the wrong­
ful act, neglect or default of the employer, or any of the employer's offi­
cers, agents or employes, and also to the personal representatives of such 
employes where death results from such injuries and in such action the 
defendant shall not avail himself or itself of the following common law 
defenses. 

"The defense of the fellow-servant rule, the defense of the assump­
tion of risk, or the defense of contributory negligence." 

Section 21-2 reads as follows : 

"But where a personal injury is suffered by an employe, or when 
death results to an employe from personal injuries while in the employ of 
an employer in the course of employment, and such employer has paid 
into the state insurance fund the premium provided for in this act, and 
i11 case such injury has ariseu from the wilful act of such employer or 
any of such employer's officers or agen.fs, or from the failure of such 
employer, or any of such employer's officers or agents, to comply with 
any municipal ordinance or lawful order of any duly authorized officer, or 
any statute for the protection of the life or safety of employes, then in 
such event, nothing in this act contained shall affect the civil liability of 
such employer, but such injured employe, or his legal representative in 
case death results from the injury, may, at his option, either claim compen­
sation under this act or institute proceedings in the courts for his 
damage on account of such injury, and such employer shall not be liable 
for any injury to an employe, or to his legal representative in case death 
results, except as provided in this act. 

"Every employe, or legal representative in case death results, who 
makes application for an award from the. state liability board of awards, 
waives his right to exercise his option ~o institute proceedings in any 
court. Every employe or his legal representative in case death results, 

3-A.G. 
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who exercises his option to in~titute proceedings in court as provided in 
section 21-2, waives his right to any award; except as provided in section 
36 of this act." 

In view of the extreme amount of work imposed upon this department, I have 
been unable to answer this inquiry as soon as I should have liked, and because 
of the importance of this question, I shall herein express my views of the opinion 
of Judge Day, and the proper construction to be placed upon this section of the 
act, and shall defer discussing the other provisions referred to in your letter, until 
a later date. 

In the case before Judge Day, it appears that one John ]. Me vVeeny brought an 
action to recover damages against The Standard Boiler and Plate Company upon 
two grounds: ( 1) That the foreman was guilty of a wilful act, producing in­
juries for which recovery was sought, and (2), The failure of the company to 
comply with laws engaged for the protection and safety of the employes. It is 
only necessary here to discuss the first ground. ' 

The facts show that the plaintiff was engaged in erecting a sheet iron tank, 
and while in the course of his employment was directed by his foreman to go to 
the top of a scaffold, which had been built around a tank, and used for pulling a 
line, to which was attached a heavy sheet iron plate, suspended from the der­
rick. vVhen complying with this order, which is designated as a wilful act, the 
{lerrick fell, and the plaintiff was injured. 

There was no question that the defendant had paid the premiums required by 
each act in question, and had complied with its terms regarding the posting of 
notices. The court charged the jury that it must be proved that the act of the 
foreman was a wilful act, and in defining the meaning of the expression "wilful 
act" he said: 

"To constitute a wilful act in this case, you must find that the action 
of Fisher (the foreman) was such an action as to evince an utter disre­
gard of consequences, so as to inflict the injuries complained of. In other 
words, that negligent action was such recklessness reaching in degree to 
utter disregard of consequences which might probably follow. If the 
action of Fisher in ordering Mc\Veeny to work on this scaffold and in 
connection with this derrick was clone under such circumstances as to 
evince an utter disregard for the safety of :\fc \Veeny and the other 
employes working there in connection with him, then that action was 
a wilful act, but if the action of Fisher was merely the want of ordinary 
care on his part, then it would not be a wilful act on his part, and Mc­
\Veeny could not recover. 

"K ow, negligence is the want of ordinary care, and the want of ordi­
nary care which constitutes mere negligence is not the negligence com­
prehended by this act, but it must be a wilful act and a wilful act must 
be such an act as utterly disregards the safety of others, or such reck­
lessness as would utterly disregard the probable consequences which 
might result· in injury to some other person." 

In discussing this phase of the question, the court also says that the action of 
the foreman in ordering McWeeny to work upon the structure must have been 
either intentional or given under such circumstances as to evince an utter and 
reckless disregard for the safety of l\fc\Veeny and the other employes about the 
derrick, in order that there might be recovery. 

The foregoing quotation and statement substantially state the position of the 
court in order to enable us to present the analysis for which you ask, and hence 
I have not dealt more fully with the charge. 
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It is clear, I think, that Judge Day has taken the position that the phase 
"wilful act" as used in this act really means wilful injury, and in this, I think that 
he is correct. 

It might be argued that the word wilful was purely tautological, as the word 
act carries with it the implication of some positive action on the part of the em­
ployer or his servants, proceeding from volition, and that wilful adds nohing to 
this; if something positive is done by one, it necessarily follows that it must have 
proceeded from the will, and, therefore, was wilful. This is not the sense in 
which the word wilful is used in this act. It must be read in connection with the 
language preceding it to the effect that in case the injury has resulted from a wil­
ful act, etc., in other words, wilful must be read in connection with the resultant 
injury, or to use the definition to be found in Black's law dictionary: 

"Wilful act may be defined as follows: Intending the result which 
actually came to pass; designed; intentional; proceeding from the con­
scious motion of the will." 

Furthermore, the section quoted must be read in connection with section 21-1, 
which is in pari materia, and consequently must be construed in connection with 
the section which renders employers who fail to contribute to the said fund 
liable for injury sustained by the wrongful act, neglect or default of the employer. 

Now, if the word act as used in the section which we are discussing merely 
meant something positive, rather than something negative, it would be unnecessary 
to have inserted it in the section dealing with employers who do not contribute, 
because they would be liable even though they· did contribute, and hence, other 
language should have been employed in section 21-1. 

\Ve cannot assume that the legislature intended the word wifful to be 
meaningless as used in section 21-2; not only is this true, but section 20-1 adds 
additional force to this reasoning. This section provides that the employer paying 
the premiums shall not be liable to respond in damages at common law, or by suit, 
save as otherwise provided in the act, for injury or death of his employes. This 
shows that it was the clear and manifest intent of the legislators to preclude 
resort to courts by employers of those who contribute to the fund, except in ex­
traordinary cases; if they were allowed to go into the court merely because their 
injuries were occasioned by an act of the employer or his servants, it would be 
to give the law a construction that the legislature never intended. It would be 
an absurdity to say that the employe could not recover if he was injured by neg­
lect, and could recover if he was hurt by reason of an act of his master, or a 
fellow-servant. 

The only distinction between act and neglect is, as we have said before, that 
one is positive and the other negative; the one is not necessarily any more seri­
ous or more violative of duty than the other. If Judge Day had taken the theory 
we here deny of this act, he would have told the jury that the plaintiff could re­
·cover if the employe was injured because of any positive action on the part of 
the fellow-servant. He limited this by requiring that the act be intentional, or 
done in reckless disreg!!rd of the rights of an employe. 

The serious question, therefore, is whether the court in the foregoing deci­
sion correctly defined the term wilful, when used in the sense in which we ha,·e 
here construed it. 

In addition to the foregoing definition of wilful act given in Black's diction­
ary, I wish to call attention to the following definition of the word "wilful:" 

"Resulting from the exercise of one's will; voluntary; intentional; 
distinguished in law from accidental or involuntary and generally implying 
evil intent and malice." 



68 ANNUAL REPORT. 

"Funk & Wagnall's New Standard Dictionary. 
"Due to one's own will; spontaneous; voluntary; deliberate; inten­

tionally." 
Century Dictionary. 

This makes clear the fact that in order that an act may be wilful, it must be 
intentionally done, and it is antithetical to that which is accidental or involun­
tary. It carries with it the idea of deliberation and intent. As used in the work­
men's compensation law, it means that the act in question must have been done 
with the purpose or intent of causing injury. To state the proposition with refer­
ence to the concrete facts, one may say that to constitute a wilful injury there 
must be designed purpose and intent to do wrong and inflict the injury. 

Recklessness and heedlessness as well as negligence carry with them the neces­
sary inference of unconsciousness. In those cases the party does not think of the 
act or consequences. If he does think of the consequences, hi.s conduct is inten­
tional, while if he does not think of it, he is negligent, or heedless or reckless. 

Recklessness cannot devolve into intention to hurt, otherwise, it would follow 
that a thought may be absent from the mind yet present. He who is guilty of 
rashness thinks of the given consequences, but by reason of an error of judgment 
arising from insufficient advertence he concludes that the given consequence will 
not follow the act in the given instance. All this is opposed to intention. 

It is true that it is often difficult to determine whether one intends or whether 
he is merely heedless, or reckless, but the acts to which we must resort as evidence 
of the state of his mind are for the consideration of the jury, and it is for them to 
decide whether or not from such' evidence, the acts are wilful. It will not do for 
the court to say that a heedless disregard of consequences renders an act wilful. 
To use the language of Mr. Austin in his lectures on jurisprudence: "It is there­
fore clear to me that intention is always separate from negligence, heedlessness or 
rashness by a precise line of demarcation. The state of the party's mind is 
always determined, although it may be difficult, judging. from his conduct, to· as­
certain the state of his mind." 

It is failure on the part of Judge Day fully to appreciate this that has lead 
him into what we regard as fundamental error in this case, and a study of the 
case arising under what is known as the "last clear chance" doctrine will readily 
develop the reasons guiding him in his construction of the law. It will be re­
membered that this doctrine is based upon the hypothesis that wh.en one has, by 
his contributory negligence, placed himself in a perilous situation, the defense of 
contributory negligence cannot be taken advantage of, if the defendant after 
having ascertained that situation of peril in time to have averted the injury, in 
reckless disregard of the rights of such person, injures him. 

It is in these cases that charges such as those used by Judge Day obtain, and 
many of the· decisions contain exactly the language used by him, with certain 
modifications and limitations that he refrained from stating and which he should 
have done, as we shall . hereafter show; but we must continually keep in mind 
the facts upon which those decisions are based, and the legal principles governing 
them. 

In cases of that kind not only does wilful injury preclude the defense of con­
tributory negligence but wantonness is also effective to deprive the defendant of 
such defense. Hence, it follows that wantonness and wilfulness accomplish ex­
actly the same result, and therefore, the courts were not required to make any 
distinction between them. In the present question, however, the word wantonness 
is not used and we must confine ourselves strictly to wilfulness. 

That these two terms are not interchangeable is clearly apparent from an 
examination of the cases and a careful study of the underlying principles of the 
law of negligence. 
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\\"e have already defined wilful injury so that it is only left for us to determine 
what the word "wantonness" comprehends. The courts define it as reckless indif­
ference or disregard of the usual or prohahle consequences of doing an act. 
Purpo~e and intent to injure are no ingredients of it. Yet, the very explanation 
of wilfulness as given hy Judge Day carries with it not only the meaning of the 
word wilful, but also the meaning of the word wanton. In fact, his language in 
expressing the meaning of the former word contains many elements of the defi­
nition given by courts to the word wanton, and is only erroneous in describing 
the latter word in that it does not sufficiently set out the necessity of considera­
tion by the actor of the consequences of his act, as we shall hereafter show. 

''Railway vs. Bowers, 20, So. 345. 
"L. & N. H.y. Co. vs. Calvert, 54, So. 184. 
"A wilful act means an act which shows that the person intended to 

do what was done; wanton act means an act done in total disregard of 
the rights of others. 

"Gosa vs. So. Ry., 45, S. E., 810." 

Possibly the clearest and best distinction to be found IS that stated 111 Hazel 
vs. Railroad, 173 Fed., 431, in the following language: 

"There are two ways in which wilful and wanton injury may be made 
to appear; first by an intentional act done with the purpose and design of 
doing the wrong or inflicting the injury ensuing. The doing of such an 
act the law denominates wilful-that is done knowingly and purposely 
with the direct object of injuring another, and, second, by a reckless in­
difference or disregard of the natural consequences of doing an act or 
omitting to do an act, which is by some authorities denominated wanton 
negligence." 

Judge Hull in Griffin vs. Railway Company, 21 G. C., 547, on page 551 of his 
opinion very clearly defines wilful act thus: 

"A wilful act, a wilful tort, is one done intentionally where one 111-

jures another -with the wilful intent to do him unlawful injury. It is 
somewhat used as a definition of a legal malice, and the use of this ad­
jective 'wilful' and the adverb 'wilfully' in this petition was intended to 
designate this injury on the part of the defendant to the plaintiffs as an 
intentional injury: 

"\Vilful imports a much more positive affirmative mental condition 
prompting the act than wanton. :\Iany judges hold, and with much rea­
son, that 'wilful negligence' is a contradiction, an anomaly. It has been 
generally held that wilful injury is not charged by an allegation that the 
act was committed recklessly, wantonly, purposely, wrongfully, or un­
lawfully. * * * When it is sought to hold a master liable for the 
act of the servant, it is sometimes material to inquire whether the act 
complained of emanated from the wilful or malicious state of mind of 
the servant. 

"Telegraph Company vs. Catlett, 171 Fed., 71." 

That there must be evidence tending to show maliciou5ncss of the offender­
that is intention to do injury-is ·made clear in: 

"Hoberg vs. Collins and Company, 78 Atl., 166. 
"See especially Sharkey vs. Skelton, 76 At!., 950. 
"Xote Shearman and Redfield on Xegligence, 6th Ed., sections 6. 19." 
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Now, even if it be conceded, which is probably correct, that the jury might, 
under certain conditions, infer conscious intent to occasion the injury complai~ed 
of from the recklessness and disregard of consequences on the part of the master, 
that would be solely a matter for the jurors to decide as a question of fact. In 
other words, it is an inference of fact rather than presumption of law, and yet 
the court treated it as the latter. The distinction between an inference and a 

. presumption is well made in: 

"Cogdell vs. Railroad, 44 S. E., 618. 
"See also Leighton vs. Morrill, 159 Mass.,· 271, 278. 
"When the intention of a party is to be ascertained from disputed 

or ambiguous circumstances, the necessary inferences to be drawn are 
for the determination of the jury. 

"Contin~ntal Lumber Co. vs. Mimshaw & Co., 109 N. W. 760; 118 
N. W. 1057." 

Judge Day in the charge used the words "negligent action" in connection with 
that part of the charge to which we object, which is practically saying to the jury 
that they can infer wilfulness from negligence. Furthermore, the recklessness 
and disregard of consequences might not have been such as to have lead the jury 
to believe that the foreman in the case under consideration had any intention of 
occasioning injury, and therefore, the instruction was improper; in addition to all 
this, the charge is technically incorrect in not carrying the definition of wilfulness 
to its logical conclusion, even if wantonness and wilfulness might be treated as 
synonymous. Observe also that the words wilful negligence are not used in the 
statute, "wilful act" is the expression employed. 

In order ·that these two subjects may be correctly embodied in the instruc­
tion, it must appear that the injury was intentional, and that the act producing it 
was wilful, or of such character that the injury must reasonably have been antici­
pated as a natural and probable consequence of the act. It is not sufficient that 
there merely be an utter disregard of consequences, but the resultant injury must 
have been reasonably anticipated as the natural and probable result of tlze act. 

The jury should have been told this in no unmistakable terms, and the 
charge would have been bad in this particular, even if the word wilful be not given 
the restricted meaning, which we contend should be here given it. It would not 
have been a correct statement to the jury, even under the "last clear chance" doc­
rine. This is elucidated in: 

"C. C. C. & St. L. Ry. Co. vs. Starks, 92 N. E. 54." 

With these considerations in mind, you will readily see that it is our judgment 
that the court should have defined a wilful act that would have justified recovery, 
in the case before Judge Day, as an intentional act done with the purpose and 
design of inflicting the ensuing injury. He should there have stopped instead of 
making any reference to reckless disregard of the consequences of the act; and 
further, you will also take it as my opinion that the word wilful act as used in said 
section must be construed as carrying with it an intention on the part of the 
employer, or any of his officers, or agents, to produce the result which actually 
came to pass, viz., the injury to the employe, and it must have been designed 
and intentional. Such construction seems to me to be in harmony with the scope 
and object of the law, which was to prevent the employe from recovery, unless 
something more than inere negligence or wantonness existed. 

Trusting that the foregoing fully answers your inquiry in this regard, I am, 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attomey General. 
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707. 

EXPEXSE OF A C0::\1:\ION PLEAS JUDGE-:\IAXDIU:\1 AMOUNT AL­
LOWABLE-DEFIXITIOX OF YEAR AS USED I~ SECTION 2253, 
G. C. 

1. The maximum amount payable under the law upon an expense voucher of 
a Judge of the Court of Common Pleas whose term began on Jan. 1st, 1913, and 
ended on Jan. 1, 1914, is $300.00 a11d would be $300.00, providing the expense of the 
judge equalled that sum. 

2. The year mentioned in section 2253, G. C., has reference solely to the year 
of the term of office a11d not to the calendar year, fiscal year, or year beginning 
when the law went into effect. 

CoLUMBUS, OHIO, January 15, 1914. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of December 29, 1913, you call our attention to sec­
tion 253, General Code, prior to amendment 103, Ohio Laws, 419, and likewise 
the same section as amended in 103, Ohio Laws, at page 419, and you then ask: 

"1. \Vhat is the maximum amount payable under the law upon an 
expense voucher of judge of the court of common pleas whose term be­
gan on Jan. 1st, 1913, ending Jan. 1st, 1914. 

"2. Does the year mentioned in the above section of law refer to the 
calendar year, fiscal year, year of the term of office, or year beginning 
when law went into effect?" 

In answering your two inquiries above set out I shall answer the seconrl of 
such inquiries first. 

Section 2251, General Code, provides what shall be the annual salary of the 
judges of the court of common pleas, and 

Section 2252, General Code, provides an additional salary to be paid quarterly 
from the treasury of the county upon the warrant of the county auditor. 

The salary provided in section 2251, General Code, is to be paid by the state 
and under section 2260, General Code, the same is to paid by the state and under 
section 2260, General Code, the same is to be paid monthly. 

Section 2253, General Code, both prior to amendment in 103, Ohio Laws, 419, 
states that the expenses to be received by the judge in any one year shall be in 
addition to the annual salary, and since the annual salary can only refer to the 
year of serz•ice of a judge, I am of the opinion that the year mentioned in section 
2253, General Code, refers solely to the }'ear of the term of office and not to the 
calendar year, fiscal year, or year beginning when the law went into effect. 

Second :-Section 2253, General Corle, prior to amendment provided that in 
addition to the annual salary each judge of the court of common pleas "shall 
receive his actual and necessary expenses not exceeding one hundred and fifty 
dollars in any one year." 

Said section 2253, General Code, was amended in amended senate bill ~ o. 
36, (103, 0. L., 419), passed on April 29, 1913, and filed in the office of the sec­
retary of state :\1ay 8, 1913; such bill was not declared to be an emergency meas­
ure. The sole amendment to said section 2253, General Code, was to increase the 
allowance for actual and necessary expenses of judges of the court of common 
pleas to not to exceed three hundred dollars in any one year. 

It would appear that the expenses which were to be allowed to the judges of 
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the court of common pleas was limited up to the time of the going into effect of 
amended senate bill "Xo. 36 to not to exceed one hundred and fifty dollars. The 
legislature then by the amendment referred to extended the allowance by the 
sum of one hundred and fifty dollars. This would make the maximum total 
allowance at the end of the official year three hundred dollars, and I feel that it 
was the intention of the legislature that such total allowance should be granted 
to the judge at the end of the year which he was then serving, and that it is not 
necessary for him or you to apportion the expenses between the allowance as it 
stood prior to ·amendment and subsequent thereto. In other words, I do not 
believe that the duty is placed upon you to do other than to consider what the 
expense of a certain year was at the end of such year. \Vhile it is true that had 
the statute been. repealed instead of amended it might well have been considered 
that the judges would be entitled up to the sum of one hundred and fifty dollars 
for the amount incurred by them up to the time of the repeal, or should suclr 
section have been amended by reducing the amount instead of increasing the 
same, that the same conclusion would have been reached to wit: that the judges 
should have been entitled to the maximum allowance of one hundred and fifty 
dollars, yet I believe it was the intention of the legislature to increase the amount 
to three hundred dollars irrespective of the time during the year in which the 
expenses were incurred. 

I, therefore, hold that the maximum amount payable under the law for a year 
beginning January 1, 1913, and ending January 1, 1914, would be three hundred 
dollars, and that you would be authorized to allow such maximum if the expenses 
equal that sum. 

708. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

STATIO"XERY-SUPERVISOR OF PUBLIC PRE\TIJ'\G-NOT TO FUR­
NISH STATIONERY TO LIQUOR LICENSE BOARDS-OTHER PRO­
VISION :MADE IN THE STATUTES FQR THESE DEP ART.\IENTS. 

The state and county liquor licensing boards are au_thori:::ed to provide them­
selves with supplies, stationery, etc., by statute, consequently there is 110 authority 
for the state supervisor of public printing to furnish this 311-Jterial to said de­
partments. 

CoLUMBUS, Onro, September 15, 1913. 

RoN. FRANK HARPER, Supervisor of Public Printing, Columbus Ohio. 

DEAR Sm :-I have your letter of September 12, 1913, in which you inquire: 

"Requisition has been made on this department by the state liquor 
licensing board for the printing of pamphlets of the license law, letter 
heads and envelopes for the state board, and Jetter heads and envelopes 
for each of the county boards. 

"\Viii you please give me an opinion as to whether this department 
is to furnish the printed·matter for the state and county licensing boards? 

"Section 5 of license act, 103, 0: L., 218. The state liquor licensing 
board shall provide itself with an office at the seat of government. Said 
board shall employ the necessary clerks, examiners, inspectors, stenog-
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raphers and other assistants as it deems necessary, and fix their com­
pensation, subject to the approval of the governor; and shall also pro­
vide itself with the necessary furniture, books, stationery and other things 
that may be necessary for the proper conducting of the office; and may 
incur such other expenses as it deems expedient, subject to the approval 
of the governor. 

"The commissioners, the secretary, clerks, examiners, inspectors, 
stenographers, and other assistants, that may be employed shall be entitled 
to receive their actual and necessary expenses while traveling on the 
business of the board. Such expenses shall be itemized and sworn to by 
the person who incurred the 5atne, allowed by the commission and paid 
as other expenses are paid. 

'"The board may remove any of its employes for any violation of law 
or the rules of the board, or for any neglect of duty or for other good 
and sufficient cause. 

"Section 13, of license act, 103, 0. L., 220. Each county board shall 
provide itself with an office at the county seat. Each board may employ 
such clerk and employes as it deems necessary for the transaction of 
business and fix their compensation, and may provide itself with books, 
stationery and other paraphernalia, and may incur such other expenses for 
its operation as may be necessary for its business. All expenses, including 
compensation of clerks and employes, shall be subject to the approval of 
the state board and the county board shall certify to the state board on the 
first day of each month, a statement of all expenses of such county board 
for the month preceding, and upon approval thereof the state board 
shall cause same, together with the compensation of the commissioners 
and secretary, to be paid in the same manner as its own expenses are 
paid. The members of the county board, its secretary and employes shall 
be entitled to receive their actuaf and necessary expenses while travelin~ 
on the business of the board. Such expenses shall be itemized and sworn 
to and paid as other expenses of the board. 

"In certifying the statement of expenses herein provided for the 
county board shall also certify all receipts of whatsoever kind received dur­
ing the preceding month. 

"Section 46 of license act, 103 0. L., 236. All fees and other moneys 
received by the state board· shall be paid to and accounted for by the 
secretary, and by him paid into the state treasury daily, to the credit of 
a special fund for the use of said board to be known as the 'state liquor 
license fund.' A detailed verified statement of such receipts shall be filed 
with the auditor of state at the time of making such deposit. 

"All expenses of the state board, including salaries, and all expenses, 
including salaries, certified by the various county boards to the state 
board, and approved by the state board, sh.all be paid by the treasurer of 
a state on warrant of the auditor of state. Before the auditor of state 
shall issue his warrant a voucher, signed by at least two members of the 
state board, with a detailed statement attached thereto, shall be filed with 
the auditor of state. 

"At any time it is deemed advisable, by the unanimous vote of the 
state liquor licensing board and subject to the approval of the governor, 
said board may certify to the auditor of state and the treasurer of state 
whatever sum said state board may fix as aforesaid, as being necessary 
for the u~e of the board, and upon receipt of such certificate said sum 
as in said certificate indicated shall be transferred from said state liquor 
license fund to the general fund of the state. 

73 
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"The state liquor licensing board shall make a quarterly report to 
the governor of all its financial transactions, and at least once a year, or 
oftener if ordered by the governor, the books, accounts and financial trans­
actions of said board shall be thoroughly and critically inspected and ex­
amined by the department of the auditor of state, which department is 
hereby authorized so to do." 

From a consideration of these sections it is made clear that the state and 
county licensing boards are authorized to provide themselves with supplies, sta­
tionery, etc., and this I believe to be in full harmony with section 2 of article XV. 
of the constitution as amended in 1912, and therefore, there is no authority to 
require you to do the things mentioned in your letter. 

709. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE- CIVIL SERVICE COMMISSION HAS NO AUTHORITY TO PAY 
WITNESS FEES-POLICE OFFICER NOT ENTITLED TO WITNESS 
FEES-CITY CLERK UNDER CIVIL SERVICE-SECRETARY AND 
ASSISTANT TO DIRECTOR OF PUBLIC SERVICE SUBJECT TO 
NON-COMPETITIVE EXAMINATION. 

1. The municipal civil service commission has no authority to pay fees to 
witnesses in the matters heard before the commission arising in the department 
of safety. 

2. Where under an ordinance of the city of Mansfield the council elects its 
clerk, the municipal civil service commission has the right to place the clerk of 
council under civil service-the civil service commission is not authorized to place 
the secretary and assistant of the director of public service in the classified ser­
vice. 

3. A person legally appointed during the interim between the time the civil 
service law became effective and January 1, 1914, and holding such position on 
January 1, 1914, is considered an incumbent and would be subject to a non-com­
petitive examination. 

CoLUMBUS, Omo, December 27, 1913. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of December 13, 1913, you inquire: 

"Members of municipal civil service commissions in the state have 
submitted to us the following list of questions on which they request we 
obtain the ruling of your department. 

"First :-Has the municipal civil service commission any authority 
to pay witness fees to witnesses in matters heard before the commis­
sion arising in the department of safety, either under the statute prior 
to the going into effect of the present statute, and also under the present 
statute? 

"If this question is answered in the affirmative, will an employe in 
the fire division of the department of safety be entitled to witness fees 
upon being called as a witness, and at the same time be entitled to his 
pay as fireman? 



ATTORNEY GENERAL. 

"At the trial held before the civil service commission, ansmg in the 
safety department, at the request of the commission, a police officer was 
assigned for duty at the trial by the chief of police. It happened to be 
the day off for the officer assigned. This officer now presents a bill for 
services at said trial. 

"Has the commission any authority to pay this bill? 

"Second :-Under an ordinance of the city of i\Iansfield, the council 
elects its clerk. Under .section 19 or 486-19 has the municipal civil ser­
\'ice commission the right to place the clerk of council with the consent of 
the mayor under civil service? \Vould the same ruling apply to the secre­
tary of the director of service as well as the assistant to the director of 
service? 

"Third :-\Vhere an employe of a municipality has been appointed 
since the civil service law passed April 28, 1913, went into effect, is the 
appointee an incumbent under the provisions of paragraph 10, section 
486-10, of this act? Or is he a temporary appointee and subject to a 
competitive examination under the provisions of paragraph 14, section 
486-14?" 

75 

The payment of witness fees is statutory and this is especially true where 
such fees are to be paid from public funds. 

The civil service law as applied to cities, before the recent repeal and amend­
ment, will be considered first. 

Section 4505, General Code, provides in part : 

"The commission, in all hearings or appeals before it, shall have the 
same powers to administer oaths and to secure the attendance of witnesses 
and the production of books and papers as are conferred in this chapter 
upon the mayor." 

This provision refers to the manner of securing attendance of witnesses and 
the power to administer oaths. It does not provide for payment of witness fees, 
or refer to any other provision for that purpose. This provision refers to sections 
4489, et seq., General Code, which authorize the mayor to investigate the en­
forcement of the civil service. 

Section 4489, General Code, provided in part : 

"In the course of such investigation, the mayor or such appointee 
may administer oaths and secure by subpoena both the attendance and tes-. 
timony of witnesses and the production of books and papers relevant to 
such investigation. Such subpoena shall be served by any officer author­
ized to serve civil process. 

Section 4492, General Code, provided the procedure when a: witness refused 
to obey a subpoena. 

Section 4493, General Code, provided for payment of fees to such witnesses 
as follows: 

"The fees for witnesses for such attendance and travel shall be the 
same fees as witnesses receive before the court of common pleas, which 
fees and the fees of the officer serving such witnesses shall be paid from the 
appropriation for the expenses of such department. 
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This section specifically applies to attendance at the mayor's investigation. It 
does not cover hearings before the civil service commission. 

The provision of section 4505, General Code, above quoted, is not broad 
enough to include the payment of fees to witnesses. 

I find no provision under the former civil service law which authorized the 
civil service commission to pay fees to witnesses for attendance at hearings be­
fore it. 

Therefore, under the former law the municipal civil· service commission had 
no authority to pay witness fees in hearings before it. 

As to the new civil service law: 
Section 7 of the civil service act, section 486-7, General Code, provides }n part: 

"The commission shall, 
"Fourth :-Have power to subpoena and require the attendance in this 

state of witnesses and the production thereby of books and papers perti­
nent to the investigations and inquiries hereby authorized, and to examine 
them and such public records as it shall require in relation to any mat­
ter which it has authority to investigate. Fees shall be allowed to wit­
nesses, and on their certificate, duly audited, shall be paid by the state 
treasurer, for attendance and traveling, as provided in section 3012 of 
the General Code for witnesses in courts of record." 

"The commission" herein referred to is the state civil service commission 
as is plainly shown by section 6, which provides in part: 

The commission shall maintain suitable offices in the city of Columbus. 
This provision can only apply to the state civil service commission and "the 

commission" referred to in section 7 is the same commission as referred to in 
section 6. 

Section 19 of the civil service act, section 486-19, General Code, provides in 
part: 

"Said municipal commission shall have and exercise all other powers 
and perform all other duties with respect to the civil service of such city 
and city' school district, as herein prescribed and conferred upon the state 
civil service commission with respect to the civil service of the state; and 
all authority granted to the state commission with respect to the service 
under its jurisdiction shall be held to grant the same authority to the 
municipal commission with respect to the service under its jurisdiction. 
The expenses and salaries of any such municipal commission shall be 
determined by the council of such city and a sufficient sum of money shall 
be appropriated each year to carry out the provisions of this act in any 
such city. 

This provision refers to the power and authority of the municipa:l civil ser­
vice commission. It does not refer to the payment of fees to witnesses. 

I find no provision in the act of 103 Ohio Laws, 698, et seq., the civil service 
law, which authorizes a municipal civil service commission to pay fees to wit­
nesses for attendance at hearings before it. Such commission cannot therefore 
pay such fees. 

You ask as to the payment of a police officer in attendance at a hearing be­
fore a municipal civil service commission. 

The police officer was directed to attend by the chief of police, but at the 
request of the civil service commission. The duties performed were evidntly in 
the line of his official duties. It is to be presumed that his salary would cover 
these services. 
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It appears that the police officer served on his day off. The civil service 
commission had nothing to do with this. I find no authority granted to the 
municipal service commission to appoint or to have appointed an officer or con­
stable for attendance at hearings before it. 

The civil service commission would not therefore have any authority to pay 
the officer who served at such hearing. 

Section 4486, General Code, provided : 

"The commission shall make such other rules and regulations as are 
not inconsistent with this chapter for the promotion and the betterment 
of the service. The council shall provide for the salaries, if any, of the 
commission, for such clerical force, examiners, necessary expenses and 
accommodations as may be necessary for the wrok of the commission." 

This section will not include a police officer attending the hearings before 
the commission. 

Your second inquiry calls for a construction of a part of section 19 of the 
civil service act, section 486-19, General Code. 

Said part reads : 

"The placing of additional officers in the classified list in any such 
city in addition to those specified in section 8 hereof, when approved by 
the chief executive authority of such city, shall not be deemed incon­
sistent with the provisions of this act." 

Section 8 referred to, places certain described positions in the unclassified ser­
vice and all others, "for which it is practicable to determine the merit and fitness 
of applicants by competitive examinations," are placed in the classified service. 

The foregoing portion of section 19 applies to "officers." Employes and 
positions are not mentioned. Throughout the civil service act a distinction is 
maintained between officers and employes. 

\Vhere a provision is to include both employes and officers both of these 
terms, or some similar terms are used which will include both officers and em­
ployes. Or the language used is broad enough to include both. 

For example in section 1 of the civil service act it is provided: 

"The term 'civil service' includes all officers and positions of 
trust * * *" 

Again in the same section : 

"6. The term 'employe' or 'subordinate' signifies any person holding 
a position subject to appointment, removal, promotion, or reduction by an 
appointing officer." 

In section 8, branch (a) : 

"The unclassified service shall comprise the following positions 
• * *" 

Also in branch (b) : 

"The classified service shall comprise all persons in the employ of 
the state, the counties, cities and city school district thereof, * * * 
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"1. The competitive class shall include all positions and employ­
ments * * *" 

In section 9: 

"* * * the commission shall put into effect rules f0r the classifi­
cation of offices, positions and employments in the classified ser­
vice, * * *" 

The part of section 19 under consideration provides that 

"The placing of additional officers in the classified list" 

shall not be inconsistent with the provisions of the civil service act. 
The word "officers" does not include employes. The fact that in other parts 

of the act the legislature has used words which clearly include officers and em­
ployes and in this section has used only the word "officers" is significant. It 
clearly shows that this provision does not apply to employes. 

You specifically ask in reference to the clerk of council and the secretary and 
assistant of the director of public service. 

The clerk of council has been heretofore held to be in the classified service. 
The secretary and assistant of the director of public service are employes, and 
they do not, therefore come within the provisions of section 19, under considera­
tion. 

The civil service commission is not authorized by section 19 of the civil 
service act to place the secretary and assistant of the director of public service 
in the classified service. 

Your third inquiry is as to whether appointments made after the act of 103 
Ohio Laws, 698, became effective and ·prior to January 1, 1914, are to be considered 
as incumbents : 

Section 2 of the civil service act provides: 

"Method of appointment. On and after January 1, 1914, appoint­
ments to and promotions in the civil service of this state and the coun­
ties, cities and city school districts thereof shall be made only according to 
merit and fitness to be ascertaiqed as far as practi<:able by examination 
which, as far as practicable, shall be competitive; and on and after J anu­
ary 1, 1914, no person shall· be appointed, removed, transferred, laid off, 
suspended, reinstated, promoted or reduced as an officer or employe in 
the civil service under the government of this state, the counties, cities 
and city school districts thereof, in any manner or by any means other 
than those prescribed in this act." 

Section 10 of said act, section 486-10, General Code, provides in part: 

"The incumbents of all offices and places in the competitive classi­
fied service, except those holding their positions under existing civil ser­
vice laws, shall, whenever the commission shall require, and within 
twelve months after the rules adopted by the commission go into effect, 
be subject to non-competitive examinations as a condition of continuing 
in the service. Reasonable notice of all such non-competitive examina­
tions shall conform in character to those of the competitive service." 
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By virtue of section 2 appointments are to be made in the civil service m ac­
cordance with the provisions of said act on and after January 1, 1914. 

The word "incumbents" in section 10 refers to persons legally appointed and 
holding the office or position on January 1, 1914. 

The new law does not cover the manner of appointment until January 1, 
1914. -

Section 14 of the civil service act applies to "temporary and exceptional ap-
pointments." By virtue of the provisions of section 2, supra, this applies to ap­
pointments made on and after January 1, 1914, and not to those made prior 
thereto. 

Therefore, a person legally appointed, during the interim between the time the 
act of 103 Ohio Laws, 698, became effective after January 1, 1914, and holding the 
position on January 1, 1914, would be considered an incumbent under section 10 
of said act and would not be ~ temporary appointee under the provisions of sec­
tion 14, thereof. 

710. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

POWER OF MILITARY AUTHORITIES TO PURCHASE CASKETS­
COXTRACT-STATE TO PAY FOR SUCH CASKETS AS WERE 
USED. 

Where an undertalter ordered a carload of caskets for the city of Dayton 
during the flood in that city and a captain of the national guard stationed in the 
city is said to have agreed to take these caskets on the credit of the state, the 
state should pay a reasonable price for such caskets as were actually used by it, 
and the military authorities should not attempt to pay for such caskets as were 
not used. 

CoLUMBUS, 0Hro, December 17, 1913. 

HoN. GEoRGE H. \Noon, Adjutant General of Ohio, Columbus, Ohio. 

DEAR SrR :-Under favor of December Sth, you submitted the following for 
my consideration: 

"1. I am submitting papers in the case of the Richmond Casket 
Company against the state of Ohio, and would request your legal opinion 
as to the liability of the state in the premises. This claim was before the 
military board in Dayton and they could not reach an adjustment with 
the Richmond Casket Company. 

"2. A brief statement of the case is given below and the further 
facts can be had by reference to the correspondence and affidavits: 

"On the evening of March 26th, or 27th, Frank Riessinger, an under­
taker, living on \Vest Third street, Dayton, Ohio, in a section of the town 
which was out of the water, wired the Richmond Casket Company for 
a car loa:d of caskets for immediate shipment to him. The Richmond 
Casket Company in their letter stated that Riessitrger was not a desirable 
risk for a car load of caskets and that they consulted with the commer­
cial club in Richmond as to what they should do and the secretary of the 
commercial club advised ·them that in all probability there was great need 
for caskets. 
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"According to the statement of the Richmond Casket Company they 
started to work about midnight and made and shipped a car load of cask­
ets to their own order, not caring to ship an open order to Riessinger: 
That on the afternoon of Friday, I\Iarch 28, the president of the com­
pany came over to Dayton and in company with Mr. Riessinger. endeav­
ored to locate me, the military commander of the Dayton military district 
and get authority from me to take these caskets in on the account of the 
state of Ohio; that they failed to locate me, which is· perfectly probable, 
as I was a very busy man on that Friday; that on Saturday morning, 
March 29th, Frank Riessinger got in touch with Captain ]. E. Gimper­
ling, quartermaster, Ohio national .guard, and here the story begins to 
vary and the alleged liability of the state of' Ohio is said to begin. 

"3. As a preliminary statement, I will say that the Pennsylvania 
freight office, in the city of Dayton, had been under eleven feet of water 
and on Saturday was not opened for business. The railroad bridge 
connecting the west and east sides of the town was down and there was 
practically no communication between the county west of the Miami river 
and the east side. The Pennsylvania tracks from Richmond to Dayton 
were in fair condition and the car was on a siding in west Dayton. For 
what happened that morning I refer you to the affidavits of the repre­
sentative of the Richmond Casket Company, a Mr. Hirchcock, of Rich­
mond, who claims to have been in Dayton, and Captain Gimperling him­
self. Gimper!ing, you will notice claims to have had no knowledge of 
the facts as stated above and that he had no intention of assuming this 
responsibility for the state of Ohio, but the company claim that he was 
acting for .the state of Ohio and that his telephone or telegram, direct­
ing delivery to Frank Riessinger was an assumption by the state of Ohio 
of the bill for the entire car load of caskets. 

"4. This department has been ready and willing at all times during this 
controversy to pay for the caskets used but has refused to assume the 
liability for the car and has only been willing to pay for the caskets 
used on a basis of quantum meruit. As the legal representative of the 
Richmond Casket Company is pressing for settlement, I am submitting 
all papers to you for your opinion. At any time I will be very glad to 
call at your office and give you any further information or go over the 
papers with you." 

I have carefully examined all of the correspondence submitted by you in 
connection with your communication, and I am unable to find anything therein 
which discloses the slightest evidence tending to show that there was anything 
in the nature of an order by Captain Gimperling, or any other representative of 
the national guard, for the entire car load of these caskets. 

In his affidavit Captain Gimperling states that it was represented to him that 
an order from the military was necessary in order to release the car load of 
caskets, and there is ample evidence to sustain a ready appreciation of the fact that 
conditions at the time were such, particularly as regarded the railroads, that it 
was necessary that property remain untouched by any parties without permission 
from the military authorities. The military authorities were in control at the time 
and such was the state of affairs that it was impossible for any other authority 
to determine rights to property. The car load of caskets was sent to Dayton, 
Ohio, solely by virtue of the order of Mr. Frank Riessinger, and Captain Gimper­
ling, nor any other authority of the military organization, was in anywise re­
sponsible for the constructing of these caskets, or the sending of same to Day­
ton. The same were constructed and sent solely upon the request and authori-
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zation of ::-.rr. Riessinger. It is true the car load was billed to order of the 
Casket Company and might be held, in law, not to have been delivered to ::-.Ir. 
Riessinger. One thing is perfectly clear, however, and that is that up to this 
time, the military authorities could, under no consideration, be charged with 
any liability in respect to this consignment. 

The evidence as to further steps made, as you state in your letter, is some­
what obscure. A representative of the Casket Company, :\Ir. T. C. Harrington 
by name, states in his affidavit that one whom he supposed to be the quartermaster 
general of Ohio was informed over the telephone by ::-.Ir. \\'ard of the casket com­
pany, that a shipment of caskets had been made by the Richmond Casket Com­
pany to its order, and that invoice and bill of lading had been fastened in a small 
box and nailed to the door of the car containing the caskets. Captain Gimperling 
denies that he had such telephone communication or that he was so informed, 
and states that he merely sent a telegram authorizing the casket company to re­
lease the caskets in behalf of ::-.1r. Riessinger. 

In their letter of :\lay 13 to Captain Gimperling, the casket company expressly 
admitted that the car load of caskets was released by them ior delivery to :VIr. 
Riessinger, but added that the goods were being delivered to :\1r. Riessinger as 
the property of the state of Ohio. 

To my mind the evidence submitted is by no means sufficient to burden the 
state with a moral obligation of paying for the caskets used, and which they have 
offered to pay for. There has been no evidence submitted, of any order on the 
part of the military authorities for the caskets. All evidence submitted shows 
ti-tat the negotiations were clearly in behalf of Mr. Riessinger. 

I would not be willing to say, however, that the facts submitted would pre­
clude the possibility of there having existed an order on the part of the military 
authorities for such amount of caskets as they wished to use, since the telgram 
sent by :\Ir. Gimperling is the only communication admitted or in any way defi­
nitely pointed to between the military ·authorities and the casket company, which 
might be looked upon as an order or an offer to purchase. 

In brief, up to the time of the alleged interference of Captain Gimperling, 
there was absolutely no incident which could in any way connect the military 
authorities with any contract liability, and when Captain Gimperling did interfere, 
if it may be proven that he interfered to the extent of procuring caskets in behalf 
of the state, he certainly did so, only to the extent of confiscating such of the 
caskets as the state might desire to use. The caskets, up to this time, belonged 
either to the Richmond Casket Company or to :\Ir. Riessinger, and the state 
ordered or confiscated (if it is to be fairly charged with any responsibility at all) 
only such number of these caskets as they desired for use, and there would be 
no logical or reasonal)le grounds of any character, for charging the state with 
liability for a consignment of a whole car load of caskets, solely in accordance 
with and by authorization of the order of :VIr. Riessinger. 

I, therefore, conclude that it would clearly be an unwarranted assumption of 
authority for the military authorities to attempt to pay for the balance of these 
caskets, and furthermore recommend that payment by the slate, for the caskets 
actually used, is a thoroughly fair and reasonable settlement for you to make. 

Very truly yours, 
TnroTHY S. Hoc.\N, 

· Attorney General. 
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711. 

CITY COUNCIL-PASSAGE OF SALARY ORDIXAXCE-VOTE NECES­
SARY FOR PASSAGE OF SUCH ORDINAXCE-PRESIDENT OF 
COUNCIL. 

Where in a city the council consists of three members elected at large, four 
1/icl!lbers elected from wards and the president~ of council, an ordinance fixing sal­
aries is read on three different days as provided by law, and on motion to adopt 
the vote stood three for and three against, one member being absent, and there­
upon the president voted in favor of the orditwnce and declared the same carried, 
surh ordinance was not legally enacted. 

CoLUMBUS, 0Hro, January 17, 1914. 

HoN. ELMER E. BoDEN, City Solicitor, Barberton, Ohio. 

DEAk SIR :-I have your letter of December 18th, as follows: 

''The facts :-B is a city. The council thereof consists of three mem­
bers elected. at large, four members elected from wards, and the presic 
dent of council. An ordinance fixing salaries was 'fully and distinctly 
read on three different clays,' as provided by law. On motion to adopt, 
the vote stood three for and three against, one member being absent. 
The president of council thereupon voted for the adoption of the ordi­
nance and cleclarecl same carried. Thus the vote stood four for and 
three against the ordinance. 

"The question :-Is not this ordinance legally passed?" 

Section 4206 of the General Code provides how the council shall be com­
PfJSecl. 

Section 4272, relating to the president of council provides: 

"The president of council shall be elected for a term of two years, 
commencing on the first clay of January next, ~fter his election, and shall 
~erve until his successor is elected and qualified. He shall be an elector 
of the corporation, and shall preside at all regular and special meetings 
of the council, but shall have no vote therein except in case of a tie." 

Section 4224, General Code, provides in part as follows: 

"* * * No ordinance shall be passed by council without the con­
currence of a majority of all members elected thereto." . 

The council of the city referred to in the above request consists of seven 
members, and the ordinance in question was passed by the concurrence of three 
of these members, and the president of council who voted because of a tie vote cast 
by the six regularly elected members who were present at the meeting. The ques­
tion is now asked-was the ordinance legally passed? 

In volume 28 Cyc., p. 337, I find the following: 

"It has been held that where the mayor is only entitled to vote in 
case of a tie, and a majority of all the 'members-elect' of the council is 
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required to pass a measure, the mayor cannot vote when the members 
are equally divided so as to give such majority, and is not to be counted 
in determining whether the measure has been passed." 
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In support of this proposition the case of State vs. Gray, 23 l\eb., 365, is cited; 
and in the 1913 supplement of ·cyc., the case of ~Iorrian vs. Railroad is cited on 
the same proposition. 

In both of these cases the presiding officer of council is held not to be a 
member of council within the provision laid down by the statute that "no ordi­
nance shall be passed without the concurrence of a majority of the members 
elected thereto." 

It is said in Dillon on "municipal corporations," volume 2, page 836, note to 
section 513, that: 

"The language of the decisions which declares that a mayor who is 
only a presiding officer with a casting vote in case of a tie is not a mem­
ber of the council, must not be taken in its absolute and literal sense. He 
is a member for the purpose of presiding with a vote in the contingency 
specified. It is anomalous that he should take any part in the proceedings 
of the council and not be regarded as a member. Carrollton vs. Clark, 
21 Ill., App. 74. When the statute confers upon the mayor the right to 
preside and to give a casting vote in case of a tie, he is so far a member of 
the council that the aldermen or councilmen cannot deprive him of these 
rights. State vs. Yates, 19 Mont. 239; Me Court vs. Beam, 42 Oreg., 41." 

If the president of council is not a member of council to the extent that he 
may not vote on an ordinance when there is a tie, then, of course, the ordinance 
referred to in your question was not legally passed since three is not a majority of 
seven. If the president of council is a member of council to the extent and for 
the purpose of voting on an ordinance in case of a tie, then at such time when 
such vote is being taken the council of the city referred to in your question con­
sists of eight members instead of seven, and four votes is not a majority of 
eight, so that it matters not which line of decisions we follow, the result in the 
case before us is the same, and I am of the opinion that the ordinance referred 
to in your letter was not legally passed. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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712. 

SPEAK EASIES- LIQUOR TRAFFIC-ORDINANCE-PROSECUTIOXS 
l\IUST BE :MADE UNDER THE STATE LAW. 

A municipal corporation has no authority to pass an ordinance prohibiting 
speak easies, as this is a matter that has been taken care of by statute. 

CoLUMBUS, OHIO, December 23, 1913. 

HoN. W. E. \VARREN, Village Solicitor, Leetonia, Ohio. 

DEAR SIR :-In your communication of September 29th you submit the fol­
lowing question for an. opinion thereon : 

"Has any municipal corporation the authority to pass an ordinance 
prohibiting speak easies, or must these prosecutions be under the statute, 
exclusively?" 

Section 3661 of the General Code provides as follows : 

"To regulate ale, beer, porter houses and shops, and the sale of in­
toxicating liquors as a beverage. But nothing in this chapter shalf be 
construed to amend, repeal or in any way affect the provisions of law 
relating to the sale of intoxicating liquors on Sunday or local option as 
to sale of liquors in municipalities." 

This statute at one time conferred power to regulate, restrain and prohibit 
places where intoxicating liquors were sold at retail, and in that form, as decided 
in Burckholter vs. McConnellsville, 20 0. S., 308, a municipaf corporation was 
authorized to enact an ordinance prohibiting places where intoxicating liquors 
were sold at retail; but the statute has been amended, and there is no delegation 
of power to restrict such places in the present statute. 

In the case of Berning vs. Norwood, 1 0. L. B., 25 (affirmed without report, 
:t\ orwood vs. Berning, 72, 0. S., 593) Judge Hollister held that in "regulating" 
the liquor traffic as it was authorized to do, under section 5 of the Municipal 
Code, and also under the provisions of the Beat law, (section 5 of the ~iunicipal 
Code being carried into the General Code as said section 3661) council was not 
empowered to "prohibit" the traffic, which can only be done by a vote of the 
people. 

It is, therefore, my opinion that the prosecutions spoken of must be brought 
un&r the statute. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



ATTOR~"EY GENERAL. 85 

713. 

POWERS UNDER CHARTER-CHARTER :\lUST BE FULLY CO:\IPLIED 
WITH- CO:\DIERCIAL BAXK- TRUST CO:\IP ANY- IX CORPO-
RATORS. 

IVhere incorporators take out a charter, including the power to transact sev­
eral different things within the scope of the law, they are bound b:y all the pro­
visions of the charter. Consequently, where a banking institutio~t possesses the 
powers of a trust company, safe deposit company, commercial bank and savings 
bank, but claims that it does not act as a commercial bank, but as a combination 
of the others, such institution if it has the powers of a commercial bank under 
the terms of its charter, it is a commerical bank and cannot rid itself of that 
condition by confining its operations to other powers granted in the charter. 

CoLUMBUS, OHIO, December 13, 1913. 

HaN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-I have your letter in which you inquire: 

"A certain institution under the supervision of this department pos­
sesses the power of a trust company, safe deposit company, commercial 
bank and savings bank. Although this institution has a very large line 
of checking accounts, payable on demand, it claims to not be exercising 
the power of a commercial bank and sets forth the following claim. 

"We wish to call your attention to the fact that we do not operate 
as a commercial bank, and we do not loan on personal security nor do we 
discount, buy, sell or assign promissory notes or other evidences of debt. 
We have always considered our company as a combination of savings, 
trust and safe deposit company, and as such we are entitled to set up as 
a reserve 3% of our demand deposits in bonds enumerated in section 
9764. 

"Upon reference to the various reports rendered by this bank I find 
that the above statement as to the bank's loans and investments is cor­
rect, and therefore would resquest your opinion as to whether or not they 
may enjoy the privilege of carrying certain bonds as a part of their 
reserve on account of demand deposits." 

You state that the institution in question possesses the powers of a trust 
company, safe deposit company, commercial bank and savings bank, but that it 
claims that it does not act as a commercial bank, but as a combination of the others, 
which claim you find to be sustained by the reports rendered your department. 
The question for determination is whether the charter of bank controls in ascer­
taining its character, or whether the same is to be determined from the character 
of business carried on by the bank and the manner in which the same is con­
ducted. 

It has been said: 

"The privilege granted to the Metropolitan Transit Company was de­
fined and limited by the act (laws of 1872) and it was bound to exercise 
the privilege, if at all, according to the terms in which it was conferred. 
It could not take part and reject the rest. 

":\latter of "Metropolitan Transit Co., 111 N. Y., 601, cited in 1 Cook 
on corporations, p. 10. 
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"Conditional or partial acceptance. It follows from this that a char­
ter must be accepted unconditionally and entirely as it is offered. It 
cannot be accepted on conditions not expressed in nor implied by the law, 
nor can it be accepted in part only, for if this were permitted, a corpo­
ration might reject the obligations imposed and accept the benefits con­
ferred. 

"1 Clark & Marshall on pr.ivate corporations, 121. 
"There can be no conditional or partial acceptance of a charter. The 

grant, when accepted, is upon the footing of a contract, which, being an 
entire thing must be accepted or rejected altogether. 4 Syl. 

"Baldwin vs. Hills boro, etc., R. R., 10 Western L. M., 337." 

Vlhile this is only a common pleas decision, it is in full harmony with all 
others to be found on the subject; conforms to the reasonable interpretation of 
the condition presented and the institution in question is to be governed by the 
terms of its charter, the acceptance of which must have been as an entirety and 
cannot be changed or modified by any subsequent action of the bank, its stock­
holders or directors. 

I am therefore of the opinion that incorporators, who take out a charter, 
including the power to transact several different things within the scope of the 
law, are bound by all the provisions of the charter and the same may not be 
confined to a portion of the powers granted by a neglect, failure or refusal to 
exercise all the powers included in the grant. 

If the institution in question has the powers of a commercial bank under the 
terms of its charter, it is a commercial bank and cannot rid itself of that condi­
tion by confining its operations to other powers granted in the charter. 

714. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BANKS AND BANKING-SALE OF SHARES OF STOCK TO PAY BAL­
ANCE DUE ON SA11E-POWER OF DIRECTORS OF BANK TO 
MAKE SUCH SALE-PROCEDURE TO BE FOLLOWED. 

Where a stockholder has subscribed for ten shares of stock, but has only 
paid in the sixty per cent, and his whereabouts are unknown, this stock can be 
sold and the balance due on the stock be paid. _In making the sale the directors 
should be very careful to comply strictly with the 'taw. 

CoLUMBUS, OHio, January 15, 1914. 

RoN. EMERY LATTANNER, Superinetndent of Banks, Colu'inbus, Ohio. 
DEAR SIR :-I have your letter of January 7, 1914, in which you inquire: 

"We have a stockholder who has subscribed for ten shares, but has 
only paid in the sixty per cent, and we are unable to locate him to collect 
the balance for $200.00. Can this stock be sold, and can we compel him 
to pay if he should refuse?" 

This question, as I understand, is one that has been submitted to you and is 
not as clear as it might be when it is noticed that a payment of 60 per cent on ten 
shares leaves a balance of $400, and not $200. 
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Section 9717, G. C., reads: 

"\Vhen a stockholder or his assigns fails to pay an installment on his 
stock, as required by the preceding section to be paid, or for thirty days 
thereafter, the directors for such company may sell his stock at public 
sale for not less than the amount due thereon, including costs incurred, 
to the person who will pay the highest price therefor, having first given 
the delinquent stockholder twenty days' notice of such sale personally or 
if no personal notification can be given, then by mail at his last known 
address as appears from the corporate record, and having advertised the 
sale for a like period in a paper of general circulation within the county 
in which the corporation is located. If no bidder can be found who will 
pay for such stock the amount due thereon, with costs incurred, such 
stock shall be sold as the directors order, within six months for not less 
than the amount then due thereon with all costs of sale." 
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This section to my mind answe·rs your question to the effect that the directors 
of a bank may, under the circumstances stated, sell stock to satisfy an unpaid bal­
ance of the subscription price thereof. In the doing of this the directors should 
Le careful to comply with the provisions of this section, for the reason that 
where there are two remedies given for righting the same wrong, the election 
to follow one precludes the enforcement of the other at a later date. 

Wilson vs. Wilson, 30 · 0. S., 365; 48 0. S., 357. 
The reason for this is, that the bank has the option to collect at law upon the 

contract of subscription or under section 9717, by sale of the stock, and that it 
may follow either but not both remedies. · 

715. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

'STATE AR~IORY BOARD-INSTALLATION OF HEATING SYSTEM­
PAY::-.iE~T FOR SA::-.IE-PO\VERS OF AR~IORY BOARD. 

The state armory board may, under section 5255, G. C., legally install a new 
heating system in the Pomeroy armory even though the cost thereof exceeds 
$600.00. Payment should be made from the state armory fund and not from any 
fund appropriated for the maintenance of tlze Ohio national guard. 

CoLUMBUS, OHIO, January 14, 1914. 

Ho;;. BYRON L. BARGER, Secretary Ohio State Armory Board, Cummbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of November 24th, 
which is as follows: 

"I herewith have the honor to transmit minutes of the armory board 
relative to installing new heating system at Pomeroy armory. This arm­
ory is owned by the state and the present heating system is inadequate. It 
will require probably $1,800.00 to put in a new system and this amount 
is far in excess of the usual maintenance allowance for state armories. 
But section 5255 of the General Code requires the board to provide for 
the maintenance of armories and it has found that this armory requires 
a new heating plant. 
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"Heretofore the board· has not spent over an average of six hundred 
dollars a year on any state armory because that is the maximum allow­
ance for organizations occupying leased armories. But a case like the 
Pomeroy armory one is likely to arise whenever the usefulness of the 
building is impaired by .its condition and section 5255 does not impose any 
restriction in requiring the board to provide for the maintenance of ar­
mories." 

The resolution to which you refer reads: 

"Pomeroy armory :-Whereas the report of the inspertion of Archi­
tect Best and the reports of the local board of control show that the pres­
ent heating system in the Pomeroy armory is inadequate, it is unani­
mously, 

"Resolved:-That Architect Best secure bids for the installation of a 
complete and adequate steam heating system at the Pomeroy armory and 
that the secretary request the attorney general for an opinion as to the 
board's authority to incur the necessary expense." 

Section 5255, General Code, provides : 

"The board shall provide armories for the purpose of drill and for 
the safe keeping of arms, clothing, equipments, and other military prop­
erty issued to the several organizations of organized militia, and may pur­
chase or build suitable buildings for armory purposes when, in its judg­
ment, it is for the best interests of the state so to do. The board shall 
provide for the management, care and maintenance of armories and may 
adopt and prescribe such rules and regulations for the management, gov­
ernment and guidance of the organizations occupying them as may be 
necessary and desirable." 

Section 5261, General Code, provides in part: 

"* * * nor shall a building be leased or rented for the use of a 
company or single organization in excess -o£ six hundred dollars per year 
for each organization provided for." 

From a consideration of section 5255, it is clear that the state armory board 
is charged with the duty of maintenance of armories. The word "maintenance" 
is defined by lexicographers as "maintaining, supporting, upholding, keeping up." 

Section 5261 limits the amount that may be expended for the rent of an 
armory to $600.00 per annum. There is no limitation in the statutes .upon the 
amount that the board may expend for maintenance. The limitation for this 
purpose mentioned in your letter, derives its force from a regulation of the 
armory board and not from any statute of the state. 

Inasmuch as it is necessary to have an adequate heating system in order 
to properly maintain an armory and carry on the work for which it was intended, 
I am of the opinion that your board may, under section 5255, legally install a new 
heating system in the Pomeroy armory, even though the cost thereof exceeds 
$600.00. Payment therefor should be made from the state armory fund and not 
from any fund appropriated for the maintenance of the Ohio national guard. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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716. 

OFFICES IXCO~IPATIBLE- TRUSTEE OF THE KEXT :NOR~IAL 
SCHOOL AXD ~IDIBER OF STATE BOARD OF AD:\IIXISTRATION. 

Olle mall may not lawfully hold the position of trustee of the Kent normal 
school and member of the state board of administration at the same time. These 
offices are incompatible. 

COLUMBUS, OHIO, January 22, 1914. 

HoN. }AMES ~I. Cox, Governor of Ohio, Columbus, Ohio. 

~IY DEAR GovERNOR Cox :-In answer to your verbal request that I advise you 
by opinion as to whether or not under the laws of Ohio· the same person may hold 
the position of trustee of the Kent :Normal School and member of the state board 
of administration, I do not deem it necessary to dwell at length upon the ques­
tion. Agreeably to section 4 of the act of May 19, 1910, found in Vol. 101, Ohio 
Laws, page 320, it is provided: 

"Each board of trustees (of the normal schools) shall organize imme­
diately after its appointment by the election from its members of a presi­
dent, a secretary and a ~reasurer * * *" 

It is further provided in the same act that: 

"The board of trustees * * * shall select and appoint * * * 
instructors * * * and provide a suitable course of study * * * 
fix rates of tuition * * *" 

and do numerous other things not necessary here to enumerate, but which 
would require considerable time from the members acting as a board. 

It is provided in section 1836, General Code of Ohio, among other things in 
referring to the state board of administration, that: 

"* * * Each member, officer and employe shall devote his entire 
time and attention to the duties of his position, and failure so to do shall 
be ground for removal." 

You can, therefore, readily see that so far as the act in relation to the normal 
schools is concerned no disqualification presents itself, but section 1836 of the 
General Code, in reference to the board of administration, presents the disqualifi­
cations of a member who would give any of his time or attentiC'n to the duties of 
another office. 

My conclusion is, therefore, that one man may not lawfully hold the two 
positions at the same time. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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717. 

APPOINTMENT OF CEMETERY TRUSTEES-LENGTH OF TDIE SUCH 
TRUSTEES SHOULD SERVE-DUTIES OF THE :MAYOR MAKING 
THESE APPOINTMENTS. 

Where a board of cemetery trustees continues to act under an appointment 
made prior to the adoptio11 of the General Code, a member so acting has a right 
to act rmtil their successors are appointed and certified. Since the time has ex­
pired for a three year appointmeut to be made the mayor should appoint three 
trustees for six, ford and two years respective/)•, from Jan. 1, 1914, when the 
municipal officers are qualified and placed in their offices. After the date of Jan. 
1, 1914, the mayor shall appoint one trustee for a period of six years. 

CoLUMBUS, OHio, January 13, 1914. 

HaN. N. H. McCLURE, Village Solicitor, Medina, Ohio. 

DEAR Sm :-In your Jetter of March 6, 1913, you say: 

"Some doubt exists as to the legality of our cemetery board as at 
present organized, appointments having been made of one member an­
nually for a term of three years, until January of this year, when the 
change in the law having come to the attention of the council and mayor, 
no appointment was made and the board as preYiously constituted con­
tinues to act under the appointments made in conformity to the law as it 
existed prior to the adoption of the Code. 

"The question arises as to when the appointment should be made, 
under the statute, for the respective terms of six, four and two years, 
whether after the first municipal election succeeding the adoption of the 
Code, or should an entire new board have been then appointed for the 
term of three years, and then after the expiration of that time, and at 
the first municipal election on succeeding such expirat10n, when the 
Mayor took office, shovld the appointment be then made for the respect­
ive terms of six, four and two years." 

The solution of this question involves a construction of the statute on the 
appointment of such cemetery trustees both before and after the adoption of the 
General Code. 

Section 1536-479a (section 2518) Bates revised statutes, provided for the 
appointment, by the mayor of a village, of three cemetery trustees for three years. 
The act further provided that the term of office of the board first. appointed, 
after the passage of the act, shall extend until the first municipal election has 
been held thereafter and the officers chosen at said election duly qualified and 
placed in office; and thereafter the ·mayor shall appoint a board for three, two and 
one years, respectively. The statute still further provided: 

"And thereafter, each year after the annual municipal election has 
been held and the newly elected officers have been duly qualified and placed 
in office the mayor shall at the first meeting night of the council within 
his village, appoint one member on the board of cemetery trustees whose 
term of office shall be for three years, or until his successor in office 
shall have been regularly appointed and qualified." 
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In case of vacancy, the mayor had power to fill the same by appointment for 
the unexpected term. 

This section became a law :\lay 3, 1904, and continued without change until 
the adoption of the General Code, February 15, 1910. In the General Code, the 
section above referred to, 1536-479a, was repealed, and the present section, 4175, 
General Code, was enacted. 

Section 4175, General Code, effective February 15, 1910, provided for the 
appointment of cemetery trustees, consisting of three members for a term of 
three years; and that the term of office of the board first appointed, shall extend 
until the first municipal election thereafter and the officers chosen at such elec-

, tion are duly qualified and placed iri office. This section further says that there­
after the mayor shall appoint a board of three trustees as follows: 

"One for a term of six years, one for a term of four years and one 
for a term of two yeoars." 

Biennially thereafter, after the newly elected officers have been placed in 
office, the appointments are to be one trustee for six years, or until his suc­
cessor has been appointed and qualified. The last above statute is now the law, 
and has been since the repeal of the old statute, February 15, 1910. \Vhen the 
present law was enacted, it changed the t~rms of office of all such cemetery trus­
tees, and required the appointment of three members for three years, in Feb­
ruary, 1910, the term of said members to extend until the first municipal election 
thereafter, and the officers chosen thereat duly placed in office, which would be 
i11 January, 1914. 

This required the mayor, in February, 1910, to appoint three trustees whose 
terms would expire January, 1914, but he did not appoint at tlzat time, and has 
not appoillted since, leaving the trustees to act and continue under their old ap­
pointments; and are still holding by virtue of. the law which allows them to 
serve until their successors are regularly appointed and qualified. 

The present trustees have been in lawful exercise of the office of cemetery 
trustees because they were originally lawfully appointed, and no one having been 
appointed in their stead, they had a legal right to same "until their successors 
in office were regularly appointed and qualified." The . time has expired for a 
three year appointment to be made; and all that remains for the mayor to do, 
is to appoint three trustees for six, four and two years, respectively, from Jan. 
1, 1914, when the municipal officers of your village were duly qualified and placed 
in office. 

Each two years after the last above date, January 1, 1914, the mayor shall 
appoint one trustee for six years. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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718. 

COUNTY DEPOSITARIES-AUTHORITY OF THE COUXTY CO~I:\IIS­

SIONERS TO DESIGNATE COUNTY DEPOSITARIES-BIDS FOR 
COUXTY FUXDS- ADDITION"AL ADVERTISDIEXT- COUNTY 
TREASURER HAS AUTHORITY WITH REFEREXCE TO DEPOSI­
T ARIES FOR COUNTY FUNDS. 

1. Where certain banks are designated as depositaries under the provzsw11s 
of section 2715-2745, G. C., by the county commi~sioners for tlze purpose of de­
positing county funds, and tlze awarding of tlze active funds to be deposited were 
under bid, the cowzty commissioners have authority to and should immediately re­
advertise for bids on that portion of the funds not bid for in the first Instance, 
and should continue to advertise these funds until tlzey liave all been awarded. 

2. The cou11ty treasurer may use his own judgment in placing these funds 
so long as he chooses a bank that has been designated by the county commis­
sioners as a depositary of tlze county funds. It is a matter entirely within his 
discretion and one about which the c.ounty commissioners have no authority to 
speak. 

CoLUMBus, OHIO, December 10, 1913. 

HoN. CHARLES M. MrLROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-I have your letter of December 13, 1913, as follows: 

"On the 14th day of October, 1913, pursuant to the provisions of sec­
tions 2715-2745 of the General Code, the board of county commissioners 
of Lucas county, Ohio, designated certain banks and trust companies as 
depositaries "for the money of Lucas county, Ohio, all as is more fully set 
forth in letter of said board of county commissioners to the county teas­
urer of said county, under date of November 26, 1913, a copy of which 
is herewith enclosed. 

"The probable aggregate amount of funds of the county so to be 
deposited, as determined by resolution of said board of county commis· 
sioners, was in the sum of $2,600,000, of which amount the sum of 
$615,000 was to be considered as inactive and the balance as active de­
posits. The inactive funds were several times overbid, but the active funds 
were underbid by $800,000. Instead of rejecting all bids and readvertising, 
awards were made to the highest bidders to the full extent of inactive 
funds, to-wit, $615,000, and to all bidders for total active funds bid for, 
to wit, $1,185,000, thus leaving $800,000 active funds unprovided for. 

"On November 3, 1913, awards were made covering active funds 
theretofore unprovided for, all as is more fully set forth in said board of 
county commissioners' letter of November 26, 1913. All proceedings rela­
tive to first letting being a matter of public record, bidders for said $800,-
000 of active funds at the second letting were in a position to knowingly 
offer, as some of them did, a highe~ rate of interest than obtained at 
said first letting. 

"From notice to bidders under which both awards were made, copies 
of which are herewith enclosed, it will be observed that the only differ­
ence is that in the first notice bids were asked for inactive and active 
deposits, and in the second notice for active deposits only. 

"The county treasurer, pursuant to instructions contained 111 said 
board of county commissioners' letter of November 26, 1913, is now 
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placing active funds in depositarie_s which have bid the highest rate of 
interest therefor, regardless of the date when awards were made. To 
this action on the part of our county treasurer certain active deposi­
taries designated under said award of October 14, 1913, are protesting 
on the ground that such action is unfair under the circumstances under 
which the awards were made. Our county treasurer has asked a ruling 
from this office as to what course should be pursued by him under the 
circumstances named. 

"It appears that it was the understanding of the members of the 
board of county commissioners that deposits would be made in the order 
in which awards wer.e made, in order that bidders at the letting had 
October 14, 1913, might be fully protected. I must confess that unaer 
the circumstances the action complained of on the part of our county 
treasurer would seem to be somewhat unfair to depositaries designated 
under said award of October 14, 1913, in that bidders at letting had 
i'\ ovember 3, 1913, were in full possession of all the facts relative to the 
first letting, knew the exact rates of interest offered thereat, and hence 
were in a position to offer a slight increase in rate of interest, and thereby 
secure to themselves an advantage in the matter of obtaining deposits of 
active funds, if deposits were to be made in accordance with the rate of 
interest offered. 

"The situation presented is somewhat unfortunate and one concern­
ing which we should be pleased to have your immediate advice. Kindly 
give us your opinion at your earliest possible convenience as to whether 
or not preference should be given to active depositaries designated under 
said award of October 14, 1913, or those designated under award of No­
vember 3, 1913, regardless of rates of interest offered." 

Sections 2715, 2716 and 2721 of the General Code read as follows: 

Section 2715: "The commissioners in each county shall designate in 
the manner hereinafter provided a bank or banko or trust companies, 
situated in the county and duly incorporated under the laws of this state, 
or organized under the laws of the United States, as inactive depositaries, 
and one or more of suc!1 banks or trust companies located in the county 
seat as active depositaries of the money of the county. In a county where 
such bank or trust company does not exist or fails to bid as provided 
herein, or to comply with the conditions of this chapter relating to county 
depositaries, the commissioners shall designate a private bank or banks, 
located in the county as such inactive depositaries, and if in such county 
no such private bank exists or fails to bid as provided herein, or to com­
ply with the conditions of this chapter relating to county depositaries, 
then the commissioners shall designate any other bank or banks incorpo­
rated under the laws of this state, organized under the laws of the United 
States, as such inactive depositaries. If there be no such bank or trust 
company incorporated under the laws of the state, or organized under 
the laws of the United States, located at the county seat, then the com­
missioners shall designate a private bank, if there be one located therein, 
as such active depositary. X o bank or trust company shall receive a larger 
deposit than one million dollars." 

Section 2716: "\Vhen the commissioners of a county provide such 
depositary or depositaries, they shall publish for two consecutive weeks 
in two newspapers of opposite politics and of general circulation in the 
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county a notice ,;hich shall invite sealed proposals from all banks or 
trust companies within the provisions of the next two preceding sections, 
which proposals shall stipulate the rate of interest, not less than two per 
cent per annum on the average daily balance on inactive deposits, and not 
less than one per cent per annum on average daily balance on active de­
posits, that will be paid for the use of the money of the county, as herein 
provided. Each proposal shall contain the names of the sureties or securi­
ties, or both, that will be offered to the county in case the proposal is 
accepted." 

Section 2721 : "If no proposals are received offering the rate of 
interest hereinafter prescribed, the commissioners shall at once again 
advertise in the same manner until acceptable proposals are received. 
Each subsequent advertisement shall also state whether any proposal was 
received under the preceding advertisement, and, if any, the bank or banks 
or trust companies and the rate of interest offered." 

The awards made on November 3, 1913, in this case were made in conformity 
with the above sections, and no question of any irregularity is raised. The active 
funds, however, were underbid by $800,000, and the commissioners immediately 
readvertised for bids on the $800,000 active funds not bid for in the previous 
bidding. That it was legal and proper for the commissioners to do this, I feel' 
satisfied. It is their duty under section 2715 to designate the active and inactive 
depositaries, and section 2721 provides that if no propqsals are received offering 
the prescribed rate of interest, the commissioners shall again advertise for bids 
in the same manner. In view of this it is certainly reasonable to conclude that 
in case only part of the funds are bid for in £esponse to the first advertisement, 
the commissioners have authority to and should immediately readvertise for bids 
on that portion of the funds not bid for in the first instance. The duty is im­
posed upon them by statute to procure bids for active and inactive funds through 
the medium of advertising, and if the first advertisement does not secure suffi­
cient bids to cover the entire amount of money to be deposited, then additional 
advertisements must be printed until all of the active and inactive funds have 
been awarded. 

This is what was done in the case before us, and no complaint can arise with 
reference to the commissioners' action. 

The next question is: What is the treasurer's duty in placing these active 
funds? Must he be controlled by the date of the letting, or the amount of 
interest offered? 

Section 2736, General Code, as amended in 103, 0. L., p. 562, defining the duty 
of· the treasurer, reads: 

"Upon the receipt by the county treasurer of a written notice from 
the commissioners that a depositary, or depositaries, having been select­
ed in pursuance of law, and naming the bank or banks or trust companies 
so selected, such treasurer shall deposit in such bank or banks or 
trust companies as directed by the commissioners, and designated 
as inactive depositaries to the credit of the county all money in his 
possession, except such amount as is necessary to meet current 
demands, which shall be deposited by such treasurer in the active 
depositary or depositaries. Thereafter, before noon of each busi­
ness day, he shall deposit therein the balance, if any, remaining in his 
hands after having paid out of the receipts of the preceding business day, 
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in cash, warrants presented to him for payment during such day, except 
as herein before provided. Such money shall be payable only on the 
check of the treasurer." 
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Xo mention is made in this section, or in any other, of any rule to be fol­
lowed by the treasurer in placing the funds. The county commissioners have 
authority to designate the active 'and inactive depositaries, and the county treas­
urer must deposit the money in the banks designated by the commissioners, but 
in placing these funds he may prefer one or the other of such depositaries as he 
sees fit. It is a matter entirely within his descretion, and one concerning which 
the county commissioners have no authority to speak. 

See State vs. Whipple, 60 Neb., p. 650, holding: 

"When a county board has acted upon propositions of different banks 
applying to be made depositaries of county funds, and approved or re­
jected the bonds for that purpose, its powers and authority in the prem­
ises ceases, and it is without power or authority to control the action of 
the county treasurer, and direct in which of the depositaries, or in what 
amount, the depositing of county funds shall be had ; and when an at­
tempt is made to designate one bank as a preferred depositary, such action 
is a nullity and without force or effect." 

Having concluded, then that the action of the commiSSIOners in readvertising 
for bids on the $800,000 of active funds was legal, and that the order in which 
the treasurer shall place the funds in the different depositaries designated by the 
commissioners is discretionary with himself, I must refrain from indulging in 
any further discussion of the matter. The treasurer is familiar with his duty to 
the taxpayers of the county and with all the facts in this case, and will undoubted­
ly act in such manner as will best serve the interests of all concerned. 

719. 

Very truly yours, 
TiliiOTHY S. HOGAN, 

A ttomey General. 

CHARITABLE I:;..JSTITUTIO~S-CHARGE FOR SERVICES RENDERED­
EMPLOYMENT AGENCY-FOR:\1ER OPINION REVERSED. 

Under sections 886 and 893, G. C., a charitable organi:;ation operating in a 
small way a11 employment agency, is not required to have a license ez•en tlzough 
they do make a charge for services rendered. 

CoLu:o.mus, Omo, January 26, 1914. 

To the Industrial Commission, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of a communication from Honorable Philip 
Roettinger, of Cincinnati, Ohio, wherein he says: 

"'vVe are counsel for a charitable organization in this city which has 
heretofore been engaged in operating, in a small way, an employment 
agency, charging the employer, but not the employe, for the services men­
tioned. 

"Xow the commissioner of labor has notified them that they must 
have a license, and in looking at section 886 and section 893, it seems to 
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me that a charitable organization is not required to have a license, even 
though they do make a charge for the servces rendered. I take the lib­
erty to ask you for your construction of the two sections noted, and 
shall, as usual, thank you both in advance and afterwards, for any in­
formation given." 

This department gave an opuuon to Ron. Fred Lange, on ::\larch 15th, 1912, 
wherein we held that charitable organizations maintaining an employment depart­
ment and charging a fee either by way of registration fee or by way of a com­
mission upon the salary of the party assisted is a private employment ageney 
within the meaning of the statute and is obligated to secure a license. 

This department, upon receipt of :\Ir. Roettinger's letter, took the matter up 
fon more definite and further consideration than when the subject was bef·ore 
us formerly. Upon reconsideration all of counsel and myself concurred in the 
proposition that we were in error in the former opinion. 

Section 893 is as follows: 

"Except an employment agency of a charitable organization, a per­
son, firm or corporation furnishing or agreeing to furnish employment or 
help, or displaying a sign or bulletin, or offering to furnish employment 
or help through the medium of a circular, card or pamphlet, shall be 
deemed a private employment agency, and subject to the laws governing 
such agencies." 

From the plain language of this section a charitable organization which runs 
an employment agency as an adjunct to or part of the purpose for which it is 
organized does not become subject to the provisions of the law in regard to pri­
vate employment agencies. 

Sometimes it is most easy to fall into error in things that are really the 
plainest and such seems to have been my experience in reference to this ques­
tion. I concur in the views expressed by Mr. Roettinger that under section 886 
and section 893, a charitable organization is not required to have a license even 
though they do make a charge for services rendered. The conclusion in my form­
er opinion is hereby reversed, and I request that you advise the proper head of the 
department. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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720. 

ABSTRACT OF TITLE . 

. ·lbstract uf title from Helc11 W. Wooster tu state of 0/zio. 

Cou:~un:s, OHIO, January 26, 1914. 

Hux. J. D. :\IcDuXEL, Jlcmber Board of Trustees, Bo7.di;zg Grcc;z Xormal School, 
Fostoria, Ohio. 

DE.\R SIR :-I beg to acknowledge receipt of abstract of title and deed from 
Helen \\". \\"ooster to the state of Ohio, for the following described real estate, 
which your board desires to acquire for use in connection with the Bowling Green 
X ormal School, to wit: 

'"That part of out lot number ninety-seven (97) in the city of Bowling 
Green, \ \' ood county, Ohio bounded and described as follows, viz.: 

''Beginning one hundred and twenty (120) feet east of the intersection 
of the west line of said out lot Xu. 97 with the north curb stone of the 
\\' ooster street improvement (which point is the intersection of the east 
line of that part of said lot heretofore deeded by Helen \V. \Yooster to 
Benjamin L. Loomis, with the north curb of the \\" ooster >.treet improve­
ment) ; thence north along the east line of that part of ·said out lot X o. 
97 owned hy said Benjamin L. Loomis, a distance of about two hundred and 
seventeen and one-half (2170) feet to the point where said east line inter­
sects the south line of that part of said out lot X o. 97 heretofore deeded by 
Helen \V. \\'ooster to the city of Bowling Green, \\"ood county, Ohio, 
and now owned by the state of Ohio; thence east along the south line of 
that part of said out lot X o. 97 now owned hy the state of Ohio to a point 
where said line intersects the west line of that part of said ont lot X o. 97, 
heretofore clccded hy Helen \\". \\"oootcr to John \\". Zeller; thence south 
on the west line of that part of said out lot X o. 97, owned hy <aid John 
\\'. Zeller to the north curb stone of the. \Vooster street improvement; 
thence \\"Col on said north curb stone of the \\'ooster street improvement 
to the place of beginning." 

I have carefully examined the abstract, and am of the opinion that the present 
owner has a good and indefeasible estate in and to the above premises, in fee 
simple. There are no liens or encumbrances of any kind against the same dis­
closed by the abstract. 

The deed is in legal form, is signed, acknowledged and witnessed in accord­
ance with statute, and is sufficient to convey to the state of Ohio a fee simple 
title. 

I, therefore, advise that you accept the same. 
Yours very truly, 

4-A.G. 

TIMOTHY S. Hoc.\:-<, 
Attorney Ge11cral. 
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720-A. 

JUVEXILE CODE-DIPLOY:\IENT OF i-.II~ORS-SCHOOLING CERTI­
FICATES-TELEPHOXE OPERATOR. 

In the emplo:;ment of minors where a boy over fifteen years old, or a girl 
o"·er sixteen years old attends school, then after school has some employment, the 
child should not be interfered with in performing such work after school hours, 
nor should the emploj•er under such circumsta11ces be prosecuted. Under these 
circumsta'nces such children need no schooling certificates before perforllling their 
work. 

CoLt:MBt:S, OHIO, October 19, 1913. 

HoN. WALLACE D. YAPLE, Chain11an the Industrial Co111mission of Ohio, Coltt111-
.bus, Ohio. 

DEAR SIR :-I beg to acknowledge communication ;ddressed to you by i-.Ir. 
Kearns and by you referred to me, in which he asks: 

"1. vVhether under section 12993, minors are permitted to be em­
ployed in telephone or telegraph offices; and 

2. \Vhether girls between 16 and 18 years of age, who are regularly 
attending high school, may be employed as telephone operators after 
school hours, with or without schooling certificates. 

Section 12993 reads thus: 

"No male child under fifteen years nor female child under 
sixteen years of age shall be employed, permittted or suffered to 
work in, about or in connection with any ( 1) mill, (2) factory, 
( 3) workshop, ( 4) . mercantile or mechanical establishments, (5) 
tenement-house, manufactory or workshop, (6) store, (7) office, (8) 
office building, (9) restaurant, ( 10) boarding-house, ( 11) bakery, (12) 
barber shop, ( 13) hotel, ( 14) apartment house, (15) bootblack stand or 
establishment, (16) public stable, (17) garage, (18) laundry, (19) place of 
amusement, (20) club, (21) or as driver, (22) or in any brick or lumber 
yard, (23) or in the construction or repair of buildings, (24) or in the 
distribution, transmission or sale of merchandise, (25) nor any boy under 
fifteen or female under twenty-one years in the transmission of mes­
sages. 

"It shall be unlawful for any person, firm or corporation to employ, 
permit or suffer to work any child under fifteen years of age in any 
business whatever during any of the hours when the public schools of 
the district in which the child resides are in session." 

It must be remembered that this section appears in a revtston of the laws 
relating to the employment of minors and female persons, and consequently resort 
may be had to the prior state of the law in construing the statute just quoted. 

Section 12993, as originally enacted, rear! in part as follows: 

"Whoever, having charge of management of a factory, workshop, 
business of/ice, telephone or telegraph office '' * * employe or per­
mits a child under the age of fourteen years to work in or in connection 
with such establishment, or in the distribution or transmission of mer­
chandise or messages, shall be finecl not less than twenty-five dollars nor 
more than fifty dollars." 
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A comparison of these two sections will show that the adjective "business" 
and the phrase "telephone or telegraph" are omitted as modifications of the word 
office in the act last pased. From this, one may reasonably infer that the legis­
lature contemplated that the word ''office" 'tanding by itself, would include all 
words of offices, and, having in mind the previous state of the law, it no doubt 
intended this word to cover a telephone or telegraph office. \Yhile "office" in 
its strict and technical sense might not perhaps include a telephone exchange, yet 
the law makers evidently had in mind that would, or they would not in the 
original ~tatute have used the expression "telephone office" as the words ''business 
office" would have included what is done in the business department of telephone 
exchanges as distinguished from the work done in the exchange proper, and 
hence the expression "telephone office" would be surplusage, unless it was to in­
clude the work done in the exchange, which had not been comprehended within 
the term ''business office." Furthermore, \Vebster defines an office as "a place 
where a particular kind of business or service for others is transacted." Can it be 
said that a telephone exchange is not a place where a particular kind of service 
is rendered for others or transacted? I think not. 

I am aware that resort cannot be had to a prior law in construing a revision 
of it, when there has been a manifest intent on the part of the legislature to 
change the statute by altering its language, but I do not think that this rule here 
obtains, as I do not believe that the legislature intended to make any change in 
the meaning of the word "office," but, realizing that the word "office" might 
appropriately apply to a telephot)e exchange, as it had been made to apply by a 
former legislature, it felt that the word "office" standing by itself, was a broader 
term and would without the insertion of any adjective, cover all kinds of offices 
including business and telegraph offices and telephone exchanges, the word "office" 
having been treated by the former legislature as an appropriate description of a 
telephone exchange. , 

1\ proper rule of statutory construction to adopt in this case is, that where 
words, which do not materially affect the sense, have been omitted from revising 
statute<; on the theory that the same general idea will he expressed in briefer phases, 
no design of altering the law, in this regard, can be rightly based upon such 
modifications of the language. There must be a clear intent on the part of the 
legislature to change the construction of a statute, when revising it, or the court 
would not be warranted in holding that such change has been made. See Black 
on interpretation of laws, section 137; Conger vs. Barker, 11, 0. S., 1. 

In Posey vs. Pressley, 60 Ala., 243, it is said: 

"The manifest purpose to express in general words the substance of 
former statutes, must be borne in mind; and from the omission of special 
words found in former statutes, embraced by the general words, an inten­
tion to change the former statute will not be implied." 

With these principles in mind, I am of the opinion that no male child under 
15 years or female child under 16 years of age shall be employed or permitted to 
work in, about or in connection with ·a telephone exchange or telegraph office, 
and that it is unlawful for any child under 15 to be employed in any business dur­
ing school hours. 

Very cogent reasons may also be advanced for holding that a telephone ex­
change is a mechanical establishment. 

Seco11d. 

Section 12994, 103, 0. L., 907, reads thus: 
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"No boy under sixteen years of age and no girl under eighteen years 
of age shall be employed or permitted to work on or in connection with 
the establishments mentioned in section 12993 of the General Code, or in 
the distribution or transmission of merchandise or messages unless such 
employer first procures from the proper authority the age and schooling 
certificate provided by law." 

This statute clearly and explicitly states that no boy under 16 years of age 
and no girl under 18 years of age shall be employed to work in connection with 
the establishments mentio.ned in section 12993, without a schooling certificate, and, 
as I have just held that a telephone exchange is an establishment mentioned in 
section 12993, it necessarily follows that ordinarily no boy under 16 or girl under 
18 may be employed therein without an age and schooling certificate provided 
by law. It must not be forgotten, however, that it is not the purpose of this 
statute to prevent a child from working, but it is the aim and purpose of the law 
to require the child to attend school until he or she possesses the statutory educa­
ional requirements. As your question states that the children are in the high 
school, they must necessarily have the educational requirements, and besides they 
only desire to work after school hours. Taking these facts into consideration, 
it would seem to me that the object of the law should be borne in mind and if 
its object has been accomplished, you should adopt a liberal rule in applying 
its strict letter. In other words, in case ,of a male child, if the applicant is over 
15 years of age and when a female child, if the applicant is over 16 years of age, 
and attends school, theti he or she should not be interfered with in his or her 
work after. school hours, nor should the employer under such circumstances be 
prosecuted. 

It might be urged that under this rule a child might work longer hours than 
proper because what he does in school might be regarded as work. The objection 
to this theory is that the legislature, in the statutes we are just discussing, has not 
made any effort to remedy this evil, as the child would be eligible for a schooling 
certificate, and, after obtaining it, he could then go to work after school hours, so 
that this objection would obtain, if compliance with the strict letter of the statute 
were demanded. 1 t would be an absurdity to say that after a child had complied 
with the law in regard to attending school, he must have a school certificate to 
work after those hours. 

In conclusion, I want to add that I am fully aware, in answering the first 
question, of the rule that a penal statute must be strictly construed and must not 
be extended to persons not within its descriptive term; but I have treated this situ­
ation as one of those wherein we should rely upon the modification of that rule 
which is to the effect that penal provisions are to be fairly construed according 
to the express legislative intent and mere nicety is not to be resorted to, to exon­
erate those within the terms of the law, or to defeat the purpose of the statute. 

\Vhile you have not asked the question, I beg to call your attention to section 
12996 regulating the hours of employment of minors. Those referred to in your 
communication cannot legally be employed for a longer period, or before or after 
the hours therein specified. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Ge11era/. 
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721. 

CO~lPULSOH.Y ATTENDANCE AT SCHOOL-POWERS OF TRUA~T OF­
FICER-AGES BETWEEX \\'HICH CH!LDRE~ ~lUST ATTEND 
SCHOOL 

It is the duty of all tmant officers to use legal procedure if that is necessary 
to force and compel school attendance 011 the part of all boys and girls who come 
within the provisions of sections 7770 and 7771, G. C., as amended in 103, 0. L., 
903, regardless of the grade of school that they should attend or would attend if 
they properly attended school. 

CoLUMBUS, OHIO, January 6, 1914. 

IloN. ~IARSHALL G. FENT0:-1, City Solicitor, Chillicothe, Ohio. 

Dr:AR StR :-Under date of November 24, 1913, you submitted to this depart­
ment the following request for an opinion: 

''Does not the law of this state make it the duty of the truant officer 
to compel, through processes of law if necessary, the attendance at school 
on the part of all boys under 15 years of age and girls under 16 years of 
age who have passed through the eighth grade of the public schools unless 
said boys or girls excused by the superintendent of schools on account of 
physical or mental disability or unless in the opinion of the superintendent 
that the child is being instructed at home by person qualified? In other 
words, does or does not the truancy law apply to students who are eli­
gible to go to high school as well as it applies to students who are below 
the high school?" 

Section 7762 oi the General Code, requires that children shall t·eceive instruc­
tion in the branches of reading, spelling, writing, English grammar, geography and 
arithmetic, as follows: 

"All parents, guardians and other persons who have care of children, 
shall instruct them, or cause them to be instructed in reading, spelling, 
writing, English grammar, geography and arithmetic." 

Section 7763 of the General Code, as amended, 103, 0. L, at page 898, requires 
that every parent, guardian or other person having charge of any child between 
the ages of 8 and 15 years, if a male, and between the ages of 8 and 16 years, if a 
female, must send such children to a public, private or parochial school during 
the full time that such schools are in session, unless excused from such attendance, 
as follows: 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fifteen years of age if a male, and sixteen 
years of age, if a female, must send such child to a public, private or 
parochial school, for the full time that the school attended is in session, 
which shall in no case be for less than twenty-eight weeks. Such attend­
ance must begin within the first week of the school term, unless the child 
is excused therefrom by the superintendent of the public schools, in city 
or other districts having such superintendent, or by the clerk of the board 
of education in village, special and township districts not having a superin-
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tendent or by the principal of the private or parochial school, upon sat­
isfactory showing, either that the bodily or mental condition of the child 
does not permit of its attendance at school, or that the child is being 
instructed at home by a person qualified, in the opinion of such superin­
tendent or clerk, as the case may be, to teach the branches named in the 
next preceding section." 

Section 7764, General Code, as amended in 103 0. L., at page 899, provides tot 
an appeal to the juvenile court in case such superintendent, principal, or clerk re­
fuses to excuse a child from school attendance, as follows: 

"In case such superintendent, principal or clerk refu5es to excuse a 
child from attendance at school, an appeal may be taken from such deci­
sioJl to the judge of the juvenile court of the county, upon the giving of 
a bond within ten days thereafter, to the approval of such judge, to pay 
the costs of the appeal. His decision in the matter shall be final. All 
children between the ages of fifteen and sixteen years, not engaged in 
some regular employment, shall attend school for the, full term the schools 
of the district in which they reside are in session during the school year, 
unless excused for the reasons above named." 

Section 7767 of the General Code, as amended in 103 0. L., at page 902, con­
tains the following provision : 

"All minors over the age of fifteen and under the age of sixteen 
years, who have not passed a satisfactory sixth grade test in the studies 
enumerated in sectiou seventy-seven hundred and sixty-two, shall attend 
school as provided in section seventy-seven hundred and sixty-three, and 
all the provisions thereof shall apply to such minors." 

By said provision it is apparent that unless boys are excused by the superin­
tendent of the public schools in city or other districts having such superintendent 
or by the clerk of the board of education in village, special or township districts 
not having a superintendent, or by the principal of a private or parochial ·school, 
upon satisfactory showing, either that the bodily or mental condition of such boys 
does not permit of their attendance at school, or, that they are being instructed at 
home by a person qualified in the opinion of such superintendent or clerk, as the 
case may be, to teach the branches mentioned in section 7762, supra, then such 
boys must attend school until they are 16 years of age, as said provision of said 
section 7767, supra, specifically provides. that all minors over the age of 15 and 
under the age of 16 years, who have not passed a satisfactory 6th grade test in 
the. studies enumerated in section 7762, shall attend school as provided in section 
7763, supra, and all the provisions thereof shall apply to such minors. 

By virtue of said specific provision, it seems to follow that the age limitation 
fixed by said section 7763, supra, is extended from 15 to 16 years as regards boys, 
unless they have passed a satisfactory 6th grade test or have been excused from 
attending school, in accordance with the provision contained in the latter part of 
section 7763 of the General Code, supra. Furthermore, it is also apparent that 
the said provision of said section 7767 of the General Code, supra, in no wise affects 
the age limitation of girls, for the reason that under the specific provision con­
tained in section 7763 of the General Code, supra, girls are required to attend 
school between the ages of 8 and 16, unless they are excused from such attend­
ance by th!! said provision contained in the latter part of said section 7763, supra. 
Said section 7767 of the General Code, as amended in 103 0. L., at page 902, fur-· 
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ther provides that the board of education of any school district may establish part 
time day schools for the instruction of youth who are over the age of 15 years, 
and who are engaged in regular employment, and closes with the specific provi­
sion that if such youth are not employed, and are between the ages of 15 and 16 
years of age, then they are required to attend school the full time that the schools 
are m session, as follows: 

"In case the board of education of any school district establishes part 
time day schools for the instruction of youth over fifteen years of age who 
are engaged in regular employment, such board of education is authorized 
to require all youth who have not satisfactorily completed the eighth 
grade of the elementary schools, to continue their schooling until they are 
sixteen years of age; provided, however, that such yout'h if they have 
been granted age and schooling certificates and are regularly employed, 
shall be required to attend school not to exceed eight hours a week, be­
tween the hours of 8 a. m. and 5 p. m. during the school term. All youth 
between fifteen and sixteen years of age, who are 110t employed, shall be 
required to attend school the full time." 

Section 7768 of the General Code, as amended in 103 0. L., at page 902, pro­
vides that every child between the ages of 8 and 15 years, if a male, and every 
male child between the ages of 15 and 16 years not engaged in some regular em­
ployment, and every child between the ages of 8 and 16 years, if a female, who is 
an habitual truant from school, or who absents itself habitually from school, etc., 
shall be deemed a delinquent child and subject to the jurisdiction of the juvenile 
court, as follows: 

"Every child between tlze ages of eight and fifieen :years, if a male, or 
between the ages of eight and sixtem :years, if a female, and every male 
child between tlze ages of fiftem and sixteen :years not engaged ill some 
regular emplo:ymmt, who is an habitual truant from school, or who ab­
sents itself habitually from school, or who, while in attendance at any 
public, private or parochial school, is incorrigible, vicious or immoral in 
conduct, or who habitually wanders about the streets and public places 
during school hours having no business or lawful occupation, or violates 
any of the provisions of this act, shall be deemed a delinquent child, and 
shall be subject to the provisions of law relating to delinquent children." 

From the foregoing, it is apparent that the age limitation of 15 years for boys, 
as provided in section 7763 of the General Code, supra, is raised from 15 to 16 
years not only by the first paragraph of section 7767 of the General Code, as 
hereinbefore mentioned, but such age limitation is also raised from 15 to 16 years 
by virtue of the last sentence contained in said section 7767 of the General Code. 
supra, which says: 

"All youth between fifteen and sixteen years of age, who are not em­
ployed, shall be required to attend school for the full time." 

This same intent is manifest on the part of the legislature, hy virtue of the 
language employed in section 7768 of the General Code, supra, as follows: 

"Every youth between the ages of eight and fifteen years, if a male, or 
between the ages of eight and sixteen years, if a female, and every male 
child between the ages of fifteen and sixteen years not engaged in some 
regular employment," 
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who absents themselves habitually from school shall be deemed delinquent chil­
dren, although it appears by the foregoing provisions that if such male children 
between 15 and 16 years of age, are engaged in some regular employment then 
they need _,not or are not required to attend schooL 

By reason of the foregoing, it follows, that boys are required to attend school 
between the ages of 8 and 16 years, unless excused therefrom, as prodded by sec­
tion 7763 of the General Code, supra, or unless they are released from attending 
the regular school sessions between 15 and 16 years of age by virtue of having 
been granted age and schooling certificates and by virtue of being engaged in 
some regular employment, in which case such youth are only required to attend 
school part of the time, as provided by section 7767, supra, and are not to be 
regarded in such case as delinquent youth, as provided by section 7768 of the 
General Code, supra; and likewise, girls arc specifically required to attend school 
between the ages of 8 and 16 years, unless they are excused therefrom by virtue of 
the provisions contained in section 7763 of the General Code, supra. Such at­
tendance, I take it, on the part of such boys and girls, is required both on the 
part of those minors who are eligible to or who attend a high school, as well 
as on the part of those who are in or should attend the elementary grades below 
the high school grade; in short, attendance is required regardless of the particular 
grade they are in or that they should attend. 

Section 7770 of the General Code, as amended in 103 0. L., at page 903, speci­
fies the powers of the truant officer, and contains a specific provision that he may 
take into custody any youth between the ages of 8 and 15 years or between 15 and 
16 years of age when not regularly employed or not attending school, and shall 
conduct such youth to the school he has been attending or should attend, as fol­
lows: 

"The truant officer and assistants shall be vested with police powers, 
and the authority to serve warrants, and have authority to enter work­
shops, factories, stores and all other places where children are employed, 
and do whatever may be necessary, in the way of investigation or other­
wise, to enforce this act. He also may take into custody any youth be­
tween eight and fifteen years of age, or between fifteen and sixteen 
years of age when not regularly employed who is not attending school, 
and shall conduct such youth to the school he has been attending, or 
which he rightfully should attend." 

Section 7771 of the General Code, specifies the duties of truant officers, as 
follows: 

'The truant officer shall institute proceedings against any officer, par­
ent, guardian, person, partnership, or corporation violating any provisions 
of this chapter, and otherwise discharge the duties described therein, and 
perform such other services as the superintendent of schools or the board 
of education may deem necessary to preserve the morals and secure the 
good conduct of school children, and to enforce the provisions of this 
chapter. The truant officer shall keep on file the name, address and rec­
ord of all children between the ages of fifteen and sixteen to whom age 
and schooling certificates have been granted who desire employment, and 
manufacturers, employers or other persons requiring help of legal age 
shall have access to such files. The truant officer shall co-operate with 
the department of workshops and factories in enforcing the conditions and 
requirements of the child labor laws of Ohio, furnishing upon request such 
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data as he has collected in his reports of children from eight to sixteen 
years of age and also concerning employers, to the department of work­
shops and factories and to the state commissioner of schools. He must 
keep a record of his transactions for the inspection and information of the 
superintL•1dent of schools and the board of education; and make daily 
reports to the superintendent during the school term in districts having 
them, and to the clerk of the board of education in districts not having 
superintendents as often as required by him. Suitable blanks for the use 
of the truant officer shall be provided by the clerk of the board of edu­
cation." 

105 

By virtue of sections 7770 and 7771 of the General Code, supra, as amended ii 
103 0. L., page 903, it is my opinion that it is the duty of all truant officers througr 
legal procedure, if that is necessary, to enforce and compel school attendance Ol· 

the part of all boys and girls, who come within the foregoing provisions and who 
are within the aforesaid mentioned age limitations, regardless of the grade of the 
school that they ·should attend or woul<l attend if they properly attended school. 

722. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CE~IETERY TRUSTEE-l\IEl\IBER OF THE VILLAGE COUXCIL-ABOLI­
TIO~ OF OFFICE OF l\IE:NIBER OF CEMETERY TRUSTEES. 

vVhere a cozmcilman-elect of a village uYzs elected a member of the board of 
cemetery trustees ten years ago a11d nc'iiCI' gave up his office, aud 'ic'as elected a: 
a member of the ·village council, he is not precluded from serving as councilma;; 
of the village a11d has uot forfeited his office by reason of acting as such cemetery 
trustee. 

CoLUMBUS, OHIO, January 19, 1914. 

HoN. :\f. \V. BRADSHAW, Legal Couusel for the Village of New Straitsville, Shazl'lle: 
Ohio. 

DEAR SlR :-T acknowledge receipt of your letter of January Gth, wherein yo\1 
state: 

"As solicitor of the village of Xew Straistville, Ohio, I am wntmg 
you for an opinion as to the right of one of the newly elected members 
to serve as councilman. 

''The facts as to this newly elected councilman are as follows: 
"Ahout ten years ago this councilman-elect was elected a member of 

the board of cemetery trustees and has ever since and still is serving . 
as a member of the cemetery board. He has never been re-elected or ap­
pointed since hh election about ten years ago, but has actually held this 
position and yet is serving as a member of the board of cemetery trustees. 

"The cemetery of which he is a member is a joint township and 
corporation cemetery. 

"\Vhat the council wishes to know is, whether or not, his being a 
member of the board of cemetery trustees precludes him from serving as 
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a member of the village council of Xew Straitsville, Ohio, or in other 
words, do the above facts as stated constitute holding another office in 
violation of section 4218, General Code?" 

The qualifications for membership in a village council are set forth m section 
4218, General Code, as follows: 

"Each member of council shall have resided in the village one year 
next preceding his election, and shall- be an elector thereof. No member 
of the council shall hold any other public office or employment, except 
that of notary public or member of the state militia, or be interested in 
any contract with the village. Any member who ceases to possess any 
of the qualifications herein required or removes from the village shall 
forfeit his office." 

It is first necessary to determine whether the position of trustee of a joint 
municipal and township cemetery was at the time of the election of the council­
man in question and of his induction into office, a public office or employment, 
the holding of which by a member of council would be prohibited by section 4218 . 

. The management and control of joint cemeterif'~ were, by sections 4184, 4185 
and 4189, General Code, placed in the hands of a board of three trustees elected 
for a term of two· years by the electors residing within the limits of the territory 
comprising the joint cemetery district. 

The legislature, however, at its session of 1913, (103 0. L., 272) passed an 
act repealing sections 4184 and 4185, and amending section ·4189, so as to proYide: 

"The cemetery so owned in common, shall be under the control and 
management of the trustees of the township or townships and the council 
of the municipal corporation or corporations and their authority over it 
and their duties in relation thereto shall be the same as where the cemetery 
is the exclusive property of a single corporation." 

The effect of this act was to abolish boards of trustees of joint cemeteries 
and to transfer the powers theretofore exercised by such boards to the trustees 
of the township and council of the municipal corporation having the joint owner­
ship of a cemetery. 

This act was passed April 18th, duly approved by the governor, May 2nd, 
filed in the office of the secretary of state, May 3rd, and became effective ninety 
days after the last mentioned date. 

The man in question, at the time of his election to the village council and his 
induction into that office, was not holding a public office or employment within 
the meaning of section 4218. 

I am, therefore, of the opinion that he is not precluded from serving as 
councilman of the village, and has not forfeited his office as such by reason of 
having been acting as such cemetery trustee. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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723. 

RAILROAD POLICE:\IEX-DUTIES-~IA Y COLLECT REWARD OFFERED 
BY COUXTY CO~DIISSIOXERS. 

Railroad policemen may be legally paid a reward offered by the county com­
missiollers for the capture and conviction of a person acwsed of a felony where 
the capture a11d convictio11 of such /Jerso11 is the result of their eff"orts, a11d the 
crime with zdzich tlze perso11 is charged does 11ot coucem the railroad company 
with which he is cmplo:yed, or was 110/ committed 011 its premises. 

CoLUMBUS, OHIO, December 20, 1913. 

Bureau of Iuspection a11d Supervisioll of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I have your letter of December 1, 1913, asking: 

"May railroad policemen legally be paid a reward offered by the 
county commissioners for the capture and conviction of a person ac­
cused of a felony where the capture and conviction of such person is 
the result of their efforts?" 

On December 4, 1913, I asked your department for more information in regard 
to this case and was referred to the Hon. 'vV. C. Brown, prosecuting attorney of 
Jefferson county. I communicated with Mr. Brown, and he has advised me in 
part as follows : 

"Permit me to say the policemen in question were Mr. Albert Hinch­
cliffe and F. M. Butcher, Mr. Hinchcliffe residing in Steubenville, Ohio, 
and receiving his appointment under favor of the Ohio laws, and Mr. 
Butcher residing in the city of Pittsburgh and receiving his appointment 
umler Pennsylvania laws ; both officers being policemen· paid by the 
Pennsylvania Company. 

"The case in question was of Guiseppe Ficco who was convicted of 
cutting to wound in Jefferson county, Ohio. The young man who was cut was 
Harold Cavos, an American, of exemplary habits; the accused, Guiseppe Ficco, 
being an Italian. The crime was committed on Washington street, in the 
city of Steubenville. Ohio; the arrest was made in the city of New York 
whither the accused had fled, and where he remained· a fugitive for some 
two or three months. The matter seemed of grave concern, Cavos hover­
ing between life and death for several weeks. Several times Dr. T. W. 
\Valker told me he was in a serious condition, and one or two times I 
was planning upon taking his dying declaration. The commissioners offered 
the reward upon my recommendation. Both Hinchcliffe and Butcher went 
to New York where the arrest was made. For about two months they 
were working on the case. It was I that suggested to them to busy them­
selves in the capture. The crime not occurring upon railroad property 
their duties as policemen for the railroad did not require them, as I take 
it, to make any special exertions in the apprehension of this criminal other 
than that of a good citizen. The apprehension of the accused was solely 
through the efforts of these policemen. They told me, and I believe what 
they say, that they got leave of absence from the company to take this trip 
to X ew York. They also say that the time they were off is charged against 
them." 
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Section 2489 of the General Code, reads: 

"vVhen they deem it expedient, the county commtsswners may_ offer 
such rewards as in their judgment the nature of the case requires, for the 
detection or apprehension of any person charged with or convicted of 
felony, and on the conviction of such person, pay it from the county 
treasury, together. with all necessary expenses, not otherwise provided for 
by law, incurreci in making such detection or apprehension. When they 

· deem it expedient, on the collection of a recognizance given and forfeited 
by such person, the commissioners may pay the reward so offered, or any 
part thereof, together with all other necessary expenses so incurred and not 
otherwise provided for by law." 

From this it is very clear that the county commtsstoners of Jefferson county 
had authority to offer a reward for the detection or apprehension of the said 
Guiseppe Ficco, and the only question for us to determine is whether or not the 
railroad policemen named may accept the same. 

Sections 9150 and 9151 of the General Code, are as follows: 

"Section 9150. Upon the application of a company, owning or using a 
railroad, street railroad, suburban or interurban railroad in this state, the 
governor may appoint and commission such persons as the company 
designates or as many thereof as he may deem proper, to act as policemen 
for and on the premises of such railroad or elsewhere, when directly in 
the discharge of their duties for such railroad. Policemen so appointed 
shall be citizens of this state and men of good character. They shall hold 
office for three years, unless for good cause shown, their commission is 
revoked by the governor, or by the railroad company, as provided by law. 
:-Jot m<3re than one such policeman shall be appointed for each five miles 
of a street, suburban or interurban railroad. 

"Section 9J51. Before entering upon the duties of his office, each 
policeman so appointed shall take and subscribe an oath of office, which 
shall be endorsed on his commission. A certified copy of such commis~ion, 
with the oath, shall be recorded in the office of the clerk of the common 
pleas court in each county through or into which the railroad runs for 
which such policeman is appointed, and intended to act. Policemen so 
appointed and commissioned severally shall possess and exercise the powers, 
ariel be subject to the liabilities of policemen of cities in the several counties 
in which ~hey are authorized to act while discharging the duties for which 
they are appointed." 

lnasmuch as section 9150 provides that railroad policemen are authorized "to 
act for and on the pn·mises of such railroad or elsewhere, when directly in 
discharge of their duties for such railroad," and section 9151 makes provision that 
"policemen so appointed and commissioned severally shall possess and exercise 
the powers, and be subject to the liabilities of policemen of cities in the several 
counties in which they are authorized to act, while discharging the duties for 
which they are appointed," it is my opinion that a railroad policeman appointed 
in this state is only a police officer while discharging his duty to the railroad 
company, and that when he arrests or assists in the arrest of a person charged with 
a crime which does not concern the railroad company, or was not committed on 
their premises, he is acting in the capacity of a prh·ate citizen and is entitled to 
receive any such reward offered for such service. 
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The statute of Pennsyh·ania governing the appoinment of police officers is 
similar to our own otatute, and it has been held in that state: 

··a railroad policeman is entitled to a reward offered (or his proportionate 
share of same, if others assisted) for the detection and conviction of a 
criminal, if he did more than merely to make the arrest under a warrant 
* * * within the scope of his official duties." 
Pyle vs. Sweigart, 18 Laue. L. Review, p. 81, 1899. 

For these reasons it is my conclusion that the railroad policemen referred to 
in your request are entitled to the reward offered by the commissioners of 
Jefferson county, Ohio. 

724. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE HIGHWAY LAW-CONSTITUTIONALITY OF THE STATE 
HIGHWAY LAW-CASE. OF LINK VS. KARB. 

The questioll as to the constitutio11ality of the state highway department law 
was before the supreme court in the case of Link vs. Karb. The decision of the 
court ill that case constitutes the constitutionality of the law res adjudicata. 

CoLUMBUS, OHIO, January 2, 1914. 

Ho;-<. ]Allli'S R . .:\lARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-1 have had under consideration for some time your letter of October 
31, 1913, enclosing a letter from Hon. Charles F. Ribble, prosecuting attorney of 
.:\luskingum County, together with copy of opinion from Messrs Storey, Thorndike, 
Flamer and Dodge, of Boston, :Mass. Your letter requested my views on the 
conclusions expressed by these gentlemen respecting the constitutionality of the 
state hig-hway department law ·and certain proceedings thereunder. 
. One of the propositions advanced by the gentlemen named is that, by reason 
of article XII, section 11, of the present constitution of this state, the state high­
way law, which, in providing for the issuance of bonds, contains no machinery for 
the annual levy and collection of an amount sufficient to pay interest on the bonds 
and to set aside a sufficient amount for sinking fund purposes to retire them at 
maturity, is therefore unconstitutional in this respect. 

I had hoped by this time to be able to advise you with some authority on this 
point. There is at present a case pending in the supreme court of this state, 
entitled Link vs. Karb, which arose in this county and which was admittedly in­
stituted for the purpose of testing this question. The case has been advanced for 
early hearing by the supreme court, but has not yet been submitted. 

So long as this case is pending it would be, of course, quite improper for me 
to attempt to express an opinion upon the question which is involved therein. I 
must, therefore, decline to do so at the present time. 

Having received assuranc~ from a member of your department that my opinion 
upon the remaining question was desired and would be acceptable without the ex­
pression of any view rc,pecting the rJuestion just mentioned, I address myself ac­
cordingly to such remaining question, which may be stated as follows: 
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"Does the fact that the law provides for the improvement of roads 
outside the limits of a municipality exclush·ely, and yet authorizes the levy 
of a tax upon an entire county, including municipalities therein, render the 
law fundamentally unconstitutional, as violative of section 2, article I of 
our constitution, which provides that 'all political power is inheren~ in 
the people. Government is instituted for their equal protection and 
benefit * * *.'" 

It is true that an intimation of this kind is found in the opnuon in Hixon 
vs. Burson, 54 0. S. 470-485; but, as J uclge Burket, who delivered the opinion, 
remarks, "this point was not presented by counsel in their briefs (and) it is left 
undecided." 

On the other hand, in Lima vs . .:\IcBride, 34 0. S. 338, is found an equally 
direct intimation to a contrary effect. The language of Judge Okey's opinion on 
this point is : 

"The people of the whole county are supposed to have an interest in the 
public highways. The particular condition of things which called for the 
imposition of the tax is unknown to us, but we are bound to assume it 
justified a levy on all the taxable property of the county; and we are not 
warranted in saying that it would be a violation of the constitution to tax 
the citizens of Lima, in common with the people tproughout the county, 
for the repair of roads on which the prosperity of the corporation may largely 
depend; * * * (Citing Burroughs on Taxation, 61 ; . Cooley on Taxation, 
104.)" 

The question raised by the gentleman whose opinion is submitted to me by you 
has not been directly passed upon by the supreme court of this state. Lima vs. 
McBride, it must be admitted, is no greater authority in one direction than Hixson 
vs. Burson is in the other. At least, however, we are at liberty, under these cir­
cumstances, to form an opinion as to what the Ohio supreme court would hold in 
a proper case, by choosing that view of the question which seems to be founded 
upon the better reasoning and authority. The reasoning of Judge Okey is much 
more satisfactory to me than the mere conclusion of Judge Burket; and the 
authorities cited by Judge Okey certainly support the principle upon which they are 
cited. Therefore, I would be of the opinion that the supreme court of this state 
would, in a proper case, sustain the highway department law as against any such 
objection. 

But there is another aspect of the case which is entitled to some consideration 
at least: Y ott are, of course, aware of the recent and as yet unreported decision 
in the case of State ex rei. Donahey vs. Edmundson, wherein the. supreme court 
sustained the constitutionality of what is familiarly known as the Hite half-mile 
road levy law of 1913. The principal attack upon. this law, as set forth in the 
pleadings, was that, because a part of the revenue to be raised by means of the 
levy provided for therein was to go into the state highway fund and be adminis­
tered as provided in the state highway law, the validity of ·the Hite law depended 
upon the validity of the state highway law; and that, for a variety of alleged 
reasons, the state highway law was unconstitutional so that the Hite law itself 
was unconstitutional. . 

While the exact ground of objection to the state highway law, asserted by the 
gentleman whose opinion has been submitted to me, was not raised in that case, 
some of the other P.oints which were raised therein were essentially of the same 
nature. The court held the Hite law constitutional, and in so doing, necessarily 
held the state highway department law to be constitutional; for it was admitted 



ATTORNEY GENERAL. 111 

that the constitutionality of the Hite law did depend upon the constitutionality of 
the state highway department law. 

The nature of the objection to the state highway department law now under 
consideration is fundamental; so that the law could not be held in:alid in the 
particular now complained of without destroying its validity in toto. 

It occurs to me, therefore, that the question as to the constitutionality of the 
state highway department law was before the supreme court in the case cited; and 
that the decision of the supreme court in that case constitutes the constitutionality 
of that law res adjudicata. I do not believe, at this time, that the supreme court 
of this state would seriously consider, in the face of the decision just mentioned, 
any claim to the effect that the state highway department law is unconstitutional 
throughout the field of its operation. 

It is only proper, however, for me to point out that the decision in the case 
last cited did not have the effect of sustaining every single provision of the state 
highway department law against objections which might invalidate them as separate 
provisions without destroying the validity of the entire act. So that the point' 
raised against the constitutionality of the bond issue provisions of the act, under 
section 11 of article XII of the constitution, could still be urged, notwithstanding 
the decision in State ex rei. vs. Edmundson. 

Very truly yours, 
. TIMOTHY S. HOGAN, 

Attorney General. 

725. 

TAXES A:'-JD TAXATIO:'-J-CONSTRUCTION OF A BRIDGE TO REPLACE 
A BRIDGE THAT HAS BEEN CONDK\1NED-COUNTY COMMISSION­
ERS-BO:\D ISSUE. 

Where a bridge over the 111iami river in Butler county was destroyed by the 
flood and a temporary bridge constructed and the temporary bridge becomes 
dangero11s to public travel, this bridge may be c01zdemned for public travel by the 
commissio11crs a11d a new bridge built in its place and the same be paid for accord­
illg to the provisio11s of sections 5643 and 5644, Ge11eral Code. 

Cou.:Mnus, OHIO, January 29, 1914. 

HoN. BEN A. BICKLEY, Prosecuting Attorney, Butler County, Hamilto1~, Ohio. 

DEAR SIR:-You advised me nrbally that a bridge over the Miami river in 
Butler county was destroyed by the flood, that a tcmporary'bridge was constructed, 
that the bridge was an important one, that the bridge is maintained by the county, 
and that it has become dangerous to public travel. You ·wish to know if this 
bridge should he condemned for public travel by the commissioners and the building 
of a new bridge is by them deemed necessary for accommodation to the public, 
whether the commissioners may without first submitting the question to the voters 
of the county levy a tax for the purpose in an amount not to exceed in any one 
year two-tenths of one mill for every dollar of taxable property upon the tax 
duplicate of said county. 

Section 5643 of the General Code provides: 

"If an important bridge, belonging to or maintained by any county, 
becomes dangerous to public travel, by decay or otherwise and is con-
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dem~>ed for public travel by the commissioners of such coun1y, and the re­
pairs thereof, or the building of a new bridge in place thereof, is deemed, 
by them, necessary for the public accommodation, the commissioners, 
without first submitting the question to the voters of the county, may 
levy a tax for either of such purposes in an amount not to exceed in any 
one year two-tenths of one mill for every dollar of taxable property upon 
the tax duplicate of said county." 

Section 5644 of the General Code provides as follows: 

"If the county commissioners deem it necessary or advisable, they may 
anticipate the collection of such special tax by borrowing a sum not 
exceeding the amount so levied, at a rate of interest not exceeding six 
per cent. per annum, payable semi-annually and may issue notes or bonds 
therefor, payable when said tax· is collected, or the commissioners, with­
out such submission of the question, may proceed under the authority con­
ferred by law to borrow such sums of money as is necessary for either 
of the purposes before mentioned, and issue bonds therefor. For the 
payment of the principal and interest on such bonds, they shall annually 
levy a tax as provided by law.!' 

It is the opinion of this department that under the facts stated you have a 
right to proceed under said sections for the purpose of building a new bridge 
in place of the one condemned. Aside from the fact that you are condemning a 
bridge constructed for temporary purposes, it is the opinion of this department that 
the meaning of section 5643 of the General Code is broad enough to confer the 
authority for building a bridge upon the commissioners when a bridge is washed 
away by a flood or destroyed in any manner. 

To say that a bridge that becomes dangerous to public travel either by decay 
or through other reasons may be rebuilt and one may not be rebuilt that has been 
completely destroyed is to give substance to shadow. 

If by a flood the bridge is made dangerous, unquestionably you could proceed 
under section 5643; and if it be destroyed by a flood you certainly have a right to 
do the same thing as if it were made dangerous by a flood. In a modified sense 
the bricige is still there; that is, the approaches are there, the road is still there, 
mayhap, the abutments are there. \Vithout going into detail, as both you and I 
are in a hurry, it is my conclusion that under the facts presented by you, you 
have a right to proceed under said sections, and I would therefore advise that 
you have the commissioners pass the necessary condemnation resolutions. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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725-A. 

TAXES AXD TAX:\TIOX-SXYDER ACT-COUXTY CO~niiSSIOXERS­
COXSTRUCTlOX OF.\ PEI01AXEXT BRIDGE TO REPLACE A TDI­
POR:\RY STRUCTVRE-BOXD ISSUE. 

By reason of the joint effect of section 8 of the Su.vder lm.v and sectia11s 5643 
and 5644 of the General Code, the cotmfy commissiouers of Butler county may 
lawfully co11deum a temporary bridge erected after the J[arch flood and construct 
in its place a pcru1a11ent bridge across the Jliami river in the city of H ami/ton. 
Hands that arc issued for this purpose must be issued 1111der the Snyder law and 
the taxes le·vied for the retirement of such bonds must be levied under the PI'O­

visions of the same act. 
CoLUMBCS, OHIO, January 23, 1914. 

l-IoN. Bn: A. BICKLEY, Prosewting Attorney, Hamilto11, Ohio. 

DE.\R Sm :-1 acknowledge receipt of your letter of January 17th, in which you 
set forth at length the following statement of facts: 

''lt appears that the town of Hamilton was laid out under the govern­
ment of the northwest territory and that as early as the year 1794, a few 
lots were laid out but that the plat of Hamilton was not recorded until the 
28th day of April, 1802, which plat is now on record and shows that the 
said town of Hamilton was on the east side of the Great Miami river, and 
what is now High street was at that time designated as High street upon 
said plat which extended east somewhere near what is now designated 
as 7th street. 

"It appears as if Rossville was laid out in 1804 and that the plat of 
Rossville, which was on the west side of the Great ~liami river opposite 
the town above known as Hamilton, was recorded on the 14th clay of 
:\Jarch, 1804. and what is now ~lain street was at that time designated as 
::\forris street on said plat, extending to what is now "D" street in the 
city of Hamilton. 

"It appears as if the town of Hamilton was incorporated by an act 
of the legislature passed in January, 1810, wh~ch corporation became 
forfeited and that in the year 1827, the town was again incorporated under 
the names of 'the towns of Hamilton and Rossville.' 

"It appears that on ::\farch 7, 1835, the legislature passed a Jaw amend­
ing the act of incorporation and by said act the name of the corporation 
was changed to that of the town of Hamilton. 

It appears that in December of the year 1808, a certain road was laid 
out, starting in the eastern part of said county on the Warren county line 
and leading across the Great ~'liami river to the Indiana state line, but at 
this time the county surveyor cannot say definitely that the said road crosses 
the said river at the intersection of High and Main street with said river. 

"It would appear that in the year 1816, a company was incorporated 
by the legislature of the state of Ohio to construct a bridge across the 
Great ;\liami river at Hamilton, which was completed and opened to 
traffic in December of 1819, was a toll bridge and the first bridge con­
structed over the Great ~iiami river at what is known as the intersection of 
High and ;\fain streets with the Great ~Tiami rh·er, said bridge taking the 
place of ferries which were discontinued in the year 1819. 

The above mentioned bridge was swept away in the flood of Septem­
ber, 1866, which was rebuilt under an act passed on the 28th day of 
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January, 1867, 64 0. L., 267-268, giving the county comm1sswners of 
Butler county the right to construct a bridge across said river which 
bridge was replaced by the bridge which was swept away by the flood of 
1Iarch and April, 1913, by the county commissioners under an act passed 
.:O.Iay 21, 1894, (91 0. L., 813; see also 89 0. L. 526), which act authorized 
the county commissioners of Butler county to build a bridge across the 
Great 11iami river at the intersection of High and Main streets with 
said river. 

"'It woud appear by the case of the State ex rei. vs. Davis, et al., 55 0. S., 
page 15, that an act of the legislature authorizing the county commissioners 
of Butler county to build the within mentioned bridge over the Great 
Miami river at High and Main streets in this city would be unconstitu­
tional, as said case was decided June 23, 1896 after the f~rmer similar act 
had been passed granting the county commissioners the right to build 
the former bridge at said place, which was swept away by t.he flood of 
March and April, 1913." 

Y au call my attention to the emergency act passed by the last general assembly, 
103 0. L. 141, and especially to the language of section 1 thereof, wherein it is 
provided that certain .enumerated public authorities shall have the right tem­
porarily to repair or replace public property, or public ways, which such officers 
are authorized to ··repair. reconstruct or construct under any general law of this 
state." 

Y au then assume that the power of public authorities to make permanent re­
placements and reconstructions is similarly limited. That is that no permanent 
replacement or reconstruction can be made except by the public authorities author­
ized by general law originally to construct the public improvement in question. 

In this assumption, I think you are in error. Section 1 of the so-called 
"Snyder emergency law" relates exclusively to the making of temporary repairs, 
reconstructions and replacements of property damaged by the 1913 flood. No 
authority is found in this section to make any permane11t repairs or replacements, 
nor can any limitation upon the power to make permanent repairs and replacements 
be inferred from this section. 

The reason for the phraseology of this section will appear from a further 
consideration of its language. As the section itself has it, the enumerated public 
authorities are "hereby empowered" to do certain things. The section is enacted, 
then, upon the theory that it is a great power which possibly would not be possessed 
by the authorities in question without the enactment of the statute. This is indeed 
its language, for it authorizes the officers enumerated in it, with the approval of 
the common pleas court to enter into contracts without any limitation whatever 
for the making of temporary repairs and replacements. 

The act will be searched in vain for any similar provision respecting the 
making of permanent repairs, replacements and reconstructions. 

Sections 3 to 7 of the act authorize the issuance of special bonds in the making 
of special tax levies for the purpose of providing funds necessary to make perma­
nent repairs, reconstructions and replacements, but it does not confer upon any 
specific or designated board or officer any power to make such permanent repairs, 
replacements and reconstructions. 

Section 8 sheds a great deal of light upon the question which I am now dis­
cussing. It provides in part as follows: 

"Proceedings under the general laws of this state for the permanent 
repair, reconstruction or replacement of public property and public ways, 
destroyed or injured in the manner described in section 1 of this. act, 
shall not be subject to "certain provisions of such general laws." 
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It will be seen that this section, which directly refers to proceedings to make 
the improvements to which the act applies. does not confer upon any specific officer 
the power to make any specific improvement hut remits all officers to the general 
law for their authority to proceed in the premises, merely relieving them from 
certain limitations upon the exercise of those powers. 

Therefore, I am constrained to disagree with the assumption which you have 
apparently made, that because of the language of ~cction 1 of the emergency law, 
the county commissioners of Butler county who constructed the bridge which was 
washed away by the 1913 flood under a special act of the general assembly, are 
precluded from undertaking the permanent replacement of that bridge. 

Tht: que,tion which you ultimately submit is as to wlH:ther or not an amend­
ment of the so-called "Snyder emergency law" is necessary in order to authorize 
the county commissioners of Btaler county· to- replace permanently the bridge 
destroyed by the 1913 flood as described by you. 

I have already pointed out that the Snyder law itself confers no jurisdiction 
of the subject-matter of a particular improvement upon any distinct officer, but 
refers to the general laws of the state for· the authority of any such officer to 
make any specific improvement. 

At the out-set it may be stated that if the authority of the county commis­
sioners of Butler county to replace or reconstruct the bridge in quesion was by a 
special act, then the Snyder law would have to be amended in order to cover the 
case. I have, however, examined the act in 91 0. L. 813, under which the bridge 
destroyed in 1913 was constructed, and find therein no authority on the part of 
the commissioners of Butler county to provide for the reconstruction or replace­
ment of the bridge. Therefore, I conclude that the destroyed bridge was not one 
the replacement or reconstruction of which was covered by a special law, and if 
there is any authority to provide for its reconstruction it must be found in some 
general law of the state. 

I believe such authority is to be found in the provisions of sections 5643 and 
5644, General Code which provide as follows: 

"Section 5643. If an important bridge belonging to or maintained 
by any county, becomes dangerous to public travel, by decay or otherwise 
and is condemned for public travel by the commissioners of such county, 
and the repairs thereof, or the building of a new bridge in place thereof, 
is deemed, by them, necessary for the public accommodation, the com­
missioners, without first submitting the question to the voters of the 
county, may levy a tax for either of such purposes in an amount not to 
exceed in any year two-tenths of one mill for every dollar of taxable prop­
erty upon the tax duplicate of said county. 

"Section 5644. If the county commissioners deem it necessary or 
advisable * * * the commissione-rs, without such submission of the question, 
may proceed under the authority conferred by law to borrow such sums 
of money as is necessary for either of the purposes before mentioned, 

- and issue bonds therefor. * * *" 

At first blush it might seem as if section 5643 does not cover the case of a 
bridge which is entirely ·destroyed by flood. I would be inclined to look with 
disfavor upon st:ch an interpretation of the statute, howc\·cr, hecaufc of the 
ridiculous consequences thereof, and if the necessities of the case should require, 
would lean strongly toward the view that the county commissioners might act 
under this section and the succeeding section in order to replace a bridge destroyed 
by flood. 13ut in the present instance the necessities of the case do not require 
any interpretation of the statute along the lines just discussed. 
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You inform me verbally, in addition to the facts stated in your letter that on 
the assumption that they were authorized to do so, the county commissioners 
immediately after the 1913 flood acted under section 1 of the Snyder act, and 
constructed a temporary wooden bridge across the ~liami river at the point de­
scribed by you, paying therefor out of the funds of the county with the exception 
of a contribution made thereto by a street railroad company in consideration of 
the privilege of laying its tracks on such temporary structure and operating its 
cars thereon. This bridge, as I am informed, is now being maintained by the 
county and is certainly dangerous to public travel, not by reason of decay, al­
though undoubtedly from the very nature of the structure, it is susceptible of 
decay of the inimiCal consequences of high water in the river which may be 
reasonably anticipated at an early date, in the event of which the bridge would 
certainly be swept from its foundation or rendered impassable. 

?\ow the temporary bridge certainly '"belongs to the county" just as its pred­
cessor, the permanent bridge, ''belonged to the county," and both bridges have 
been "maintained by the county." It makes no difference in my judgment that 
the constitutionality of the special act under which the bridge was originally con­
structed may be doubted, or that the authority of the commissioners under section 
1 of the Snyder act to make the temporary replacement in question might be regarded 
as doubtful. The original bridge was actually built by the county's money and 
the temporary bridge was actually constructed by the same means, no question 
being raised in either case as to· the propriety of the procetding. Both bridges 
were none the less the "property of the county" by reason of the supposed in­
firmity in the proceedings by which they were constructed. 

~ow there is actually at the point described in your letter "an important bridge 
belonging to the county," to wit, a temporary bridge constructed by the county 
commissioners. This bridge is "dangerous to public travel" by reason of the character 
of its construction and the perils to which it will inevitably be subjected. Therefore, 
in my judgment the county commissioners have ample authority under section 5643 
to condemn that bridge and to build a new bridge in place thereof. They also 
have authority under section 5644 to issue bonds for this purpose under any law 
authorizing them to issue bonds. 

In my judgment the Snyder law is the law which authorizes the issuance of 
the bonds and the levy of the tax necessary to accomplish the desired result; for 
the building of the permanent structure, while it constitutes a replacement of the 
temporary structure now existing within the contemplation of section 5643, also 
constitutes a "permanent replacement" of the original bridge destroyed in the 
floods of 1913 within the contemplation of section 8 of the Snyder law. 

The Snyder law on its face contemplates that in a case like the one which you 
present two steps shall be taken by the proper authorities: first, the temporary re­
placement of the public property for the immediate public convenience, and second, 
the permanent replacement thereof for the adequate protection of the future public 
interests. On the face of the law, then. the construction of a permanent structure 
in place of the temporary one would be clearly and plainly a "proceeding * * * for 
the permanent * * * reconstruction or replacement of public property * * * 
destroyed or injured" by the floods of 1913 as referred to in section 8 of that law. 

I am, therefore, of the opinion that by reason of the joint effect of section 8 
of the Snyder law and sections 5643 and 5644 of the General Code the county 
commissioners of Butler county may lawfully condemn the existing county structure 
which is of a temporary nature and construct in place thereof a permanent bridge 
across the Miami river in the city of Hamilton at the point described by you, and 
that the bonds which it may he necessary to issue for this purpose; must be issued 
under the Snyder law, and the taxes levied for the retirement of such bonds must 



ATTORNEY GE~"'ERAL. 117 

be levied under the provisions of the same act and are relieved from the limita­
tions of the general law as therein referred to. 

726. 

Yours very truly, 
TIMOTHY S. HoG.\N, 

Attomey Ge11eral. 

POWER OF THE BOARD OF LIBRARY CO.l\I~HSSIONERS TO APPOINT 
EMPLOYES IN THE OHIO STATE LIBRARY. 

Under the provisions of section 789, G. C., the state board of library commis­
sioners cannot appoint employes of the Ohio state library without the consent of 
the state librarian. 

CoLUMBUS, OHIO, January 29, 1914. 

HoN. J. H. NEWMAN, Secret;r:y aud State Librarian, Columbus, Ohio. 

l\IY DEAR SIR :-I" have your favor of January 26, 1914 (MllO), wherein you 
make the following inquiry: 

"Can the board of library comm1sswners appoint the employes of the. 
Ohio state library without the consent of the state librarian?" 

In answer thereto I beg to advise that section 789 of the General Code of 
Ohio provides as follows: 

"The state board of library commissioners shall have the management 
of the state library. It shall appoint and remove the librarian with the 
consent of the governor, and with the consent of the librarian shall appoint 
the assistauts who shall serve during the pleasure of the board. The board 
shall make such rules for the government of the library and the use of the 
books and other property therein as it deems necessary." 

You will observe that by the express provisions of the statute, to wit: "It 
(the board) with the consent of the librarian shall appoint the assistants" it ap­
pears that the board of library commissioners cannot appoint the employes of the 
Ohio state library without the consent of the state librarian. Your department 
should have certificates of appointment which would disclose that the action of the 
commissioners in making the appointments was expressly consented to by the 
librarian. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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727.-

SALES OF LIQUOR BY A DRUG CLERK-PROPRIETOR OF A DRUG 
STORE-PEXALTY FOR ILLEGAL SALE OF LIQUOR. 

Where a drug clerk was couvicted for a violation of section 13195, G. C., the 
proprietor of the drug store and his clerks may co11tiuuc the sale of liquor legally. 
The provisions of sectio11 13239 apply to the perso11s employed in the store a11d 11ot 
to the business itself. 

CoLUMBUS, OHIO, January 20, 1914. 

HoN. HUGH R. GILMORE, Prosecuting Attonzey, Eaton, Ohio. 

DEAR SIR :-In your communication of December 29th, you ask for an opinion 
upon the following question: 

"A drug clerk was convicted for a violation of section 13195, or rather 
pleaded guilty. The real facts were that he was not the 'keeper of the place' 
as provided in section 13195, but nevertheless he entered a plea of guilty 
to such a charge, without legal advice. Besides the real 'keeper of the 
place' there is still another clerk in this particular drug store. Section 
13239 prevents a druggist or pharmacist from selling any liquor for two 
years. 

"Can the proprietor and the other clerk continue the sale, or does 
section 13239 apply more to the store than to the individual?" 

Section 13239, General Code, provides: 

"Whoever being a druggist or pharmacist convicted of selling into:X:icatc 
ing liquor as a beverage contrary to a local option law, sells intoxicating 
liquor for any purpose, personally or by agent, within two ·years thereafter 
in the local option territory in which he has violated such law, or any 
place in this state where the sale of intoxicating liquor is prohibited, shall 
be fined not less than two hundred and fifty dollars, nor more than five 
hundred dollars, and, for each subsequent offense shall be fined not less 
than five hundred dollars nor more than one thousand dollars." 

Under this section before a person is liable to the penalties therein contained, 
he must be a druggist or pharmacist who has already been convicted of selling 
intoxicating liquors as a beverage contrary to the local option Jaw, and if after 
such conviction he sells intoxicating liquors for any purpose personally or by 
agent within two years in the local option territory in which he has violated the 
law, or any place in this state where the sale of intoxicating liquor is prohibited, 
upon conviction of this latter sale he shall be fined as provided in the section 
quoted. · 

As I understand your question, there is a record of conviction for a violation 
of section 13195, for keeping a place where intoxicating liquors are sold in· viola­
tion of law, against the drug clerk. An additional penalty in section 13239 is fixed 
upon the person violating its provisions. It does not in any way attach to the place 
or store in which the illegal sale was made. I cari see no reason why the 
proprietor of the drug store, or any clerk therein who has not been convicted of 
selling intoxicating liquor as a beverage contrary to the local option law, and who 
would make such sales of intoxicating liquors as would be within the law,· would 
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be in any way penalized by reason of the infraction of the liquor law by some other 
person than themselves, even though a clerk in the same store. 

It is my view, then, that notwithstanding the fact that a clerk has suffered 
conviction for violation of section 13195, General Code, the proprietor or any other 
clerk may continue to make such sales as they would be authorized to make under 
the law. 

728. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

LOST FEES-SHERIFF'S BILL FOR LOST FEES-WHAT IT SHALL IN­
CLUDE-WHAT IT SHALL XOT INCLUDE. 

A sheriff is entitled to i11clude inlzis bill for lost fees o11i:y fees for services re11dered 
iit cases where the state failed to com•ict, and in misdemeanor cases where the 
defendant proved insolveut. He may not in.clude in such bill fees for serving sub­
poenas for gra11d jury wit11esses and fees in cases of lullacy, epilepsy and other cases 
mentioued ilz sectiou 2846, as ameuded. 

Cou.:-Mnus, OHIO, January 16, 1914. 

RoN. l\f. F. MERRIMAN, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR Sm :-I have at hand your letter of January 1st, wherein you state: 

"Section 2846, G. C., provides for the payment of not to exceed $300 
in lost fees to the sheriffs in addition to salary. This section was amended 
and section 2998, G. C., repealed in 1911, 102 0. L. 287. 

"Formerly sheriffs were allowed in addition to fees in cases where the 
state failed to convict and in misdemeanor cases where a conviction was 
had and the defendant proved insolvent, fees for serving subpoenas for 
grand jury witnesses, fees in lunacy cases and other fees for the collec­
tion of which no particular provision was made by law. 

''The question now arises in this county as to whether or not the 
sheriff is entitled to include in his lJill for lost fees, fees for serving sub­
poenas for grand jury witnesses, and fees in cases of lunacy, epilepsy, 
feeble minded and the other cases mentioned in section 2846 as amended, 
the entire amount of his lost fee bill, of course, not to exceed $300 in any 
case. or whether or not under section 2846 and section 2996, the sheriff's 
lost fee hill is strictly limited to criminal cases wherein the state fails to con­
vict, and in misdemeanor cases wherein the convicted defendant proves in­
solvent. You will understand that the sheriff has drawn fees in cases of 
lunacy, epilepsy and the other cases mentioned in s.ection 2846, and paid 
them back into the county treasury. X ow can he include those fees in his 
lost cost bill?" 

Section 2846, prior to its amendment read as follows: 

"In each county the court of common pleas shall make an allowance of 
not more than three hundred dollars in each year for the sheriff for 
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services in criminal cases, where the state fails to convict, or the de­
fendants prove insolvent, and for other services not particularly provided 
for. Such allowance shall be paid from the county treasury." 

This statute as amended in 102 0. L. 287 now reads as follows: 

''Gpon the certificate of the clerk and the allowance of the county 
commissioners the sheriff shall receive from the county treasury in ad­
dition to his salary his legal fees for services in criminal cases wherein 
the state fails to convict and in misdemeanors upon conviction where the 
defendant proves insolvent, but not more than three hundred dollars 
shail be allowed for the services rendered in any one year of his term. The 
fees of the sheriff in cases of lunacy, epilepsy, feeble minded, boys' in­
dustrial school, girls' industrial home, school for blind, school for deaf, 
and for serving subpoenas for grand jury witnesses, and summoning jurors, 
except in appropriation cases, shall be paid out of the county treasury upon 
certificate of the proper officer of the court in which the services were 
rendered." 

\Vhen said section was amended section 2998 of the General Code was repealed. 
This statute formerly provided: 

"Nothing in this ·chapter shall affect the power of the court of 
common pleas in each county to make an allowance of not to exceed three 
hundred dollars each year to the sheriff for services in criminal cases 
where the state fails to convict or the defendant proves insolvent and for 
other services not particularly provided for by law." 

It was the intention of the legislature at this time, therefore, as it appears 
from the statutes quoted, that the allowance to the sheriff was for his private re­
imbursement, and included within the maximum amount of three hundred dollars 
all fees to which the sheriff was entitled for services in criminal cases where the 
state failed to convict, or the defendant proved insolvent, and also all other 
services, the collection of the fees for which was not particularly provided for 
by law. 

In section 2846, General Code, as amended, the provision relating to all other 
services not particularly provided for by law was stricken out. That part of the 
statute which has been added, relating to the fees of the sheriff in cases of lunacy, 
epilepsy, etc., was clearly intended to specifically provide for payment from the 
county treasury of fees not particularly provided for at this iime. 

Section 2977 of the General Code provides that: 

"All the fees, costs, percentages, penalties, allowances and other per­
quisites collected or received by law as compensation for services by a 
county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
or recorder, shall be so received and collected for the sole use of the 
treasury of the county in which they are elected and shall be held as 
public moneys belonging to such county and accounted for and paid over 
as such as hereinafter provided." · 

The fund which accrues from the payment of such receipts into the county 
treasury is known as the "fee fund." This statute includes all receipts in the 
nature of fees received by the sheriff, m the absence of a clear exception with 
reference to any particular fee. 
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I am of the opinion that section 2846, in allowing the sheriff in addition to his 
salary, legal fees for services in criminal cases wherein the state fails to convict, 
and in misdemeanors, upon conviction, where the defendant proves insolvent, not 
more than three hundred dollars per year, clearly intends to except such fees from 
the general provisions of section 2977, General Code, as regards payment into the 
"fee .fund." This was clearly the intention with respect to these particular fees 
prior to the amendment, and the change in the statute is not indicative of any 
change of intention in this regard upon the part of the legislature. 

As regards the other fees, however, now specified in section 2846, General Code, 
the collection of which was not particularly provided for prior to this amendment, 
I can see nothing in the wording of this statute which would except these enumerated 
fees from the general provision requiring payment into the fee fund. The statute 
does no more than specify a certain fee for specilic services, and requires their 
payment out of the county treasury. There is nothing in this language to indicate 
that such fees were intended to reimburse the sheriff's private pocket. 

Answering your question directly, therefore, I am of the opinion that the 
sheriff is entitled to indicate in his bill for lost fees only fees for services rendered 
in cases where the state failed to convict, and in misdemeanor cases where the 
defendant provided insolvent. He may not include in such bill fees for serving sub­
poenas for grand jury witnesses and fees in cases of lunacy, epilepsy, feeble 
minded and other cases mentioned in section 2846, as amended. 

729. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

LIQUOR LICE~SE LAW-INTOXICATING LIQUOR-CONVICTION OF 
LICENSEE DOES I'\OT FOLLOW A LICENSE INTO HANDS OF THE 
TRANSFEREE. 

Tf?lzcre a licensee files an application to transfer his license under section 35 
of the liquor licwsc law, the said licensee having been once convicted of violating 
the [iquor license law, the fact of the conviction of the original licensee does uot 
follow the license i11to the hands of the transferee. 

CoLUMBUS, 0Hro, January 29, 1914. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN :-In your communication of December 23, 1913, you inclose a 
letter from the Hamilton county liquor licensing board submitting the following 
question: 

''A licensee files an application lo transfer his license under section 
35, the said licensee having been once convicted of violating the liquor 
license law. Section 35 provides: 'and the person to whom the said license 
is to he transferred shall hold the license for the remainder of the said 
license year, and shall have all the privileges and obligations of the original 
licensee under the license.'" 

Under our license law a license to sell intoxicating liquor is granted to the 
recipient of it because of his personal fitness. The licensing hoard determines 
this fitness, and grants him the permit to engage in the business of selling intoxicat­
ing liquor. 
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Bouvier defines "obligation" in its generic and most exclusive sense as synon­
ymous with duty. In a more technical sense it is a tie which binds one to pay or 
do something agreeable to the laws and customs of the ~ountry in which the obliga­
tion is made. 

Webster defines "obligation" to be the binding power of a vow, promise or 
contract of law, civil, political or moral independent of promise; that which con­
stitutes legal or moral duty and which renders a person liable to coercion or 
punishment by neglecting it. 

"Privilege" is defined to be a "peculiar benefit, favor or advantage of right or 
immunity not enjoyed by all or that may be enjoyed only under special con­
ditions; a special right or power conferred or possessed by one or more individuals 
in derogation of general right." 

Section 58 of the licensing act provides, among other things, as follows: 

"If any licensee is more than once convicted for a violation of the 
laws in force to regulate the traffic in intoxicating liquors, his license shall 
be deemed revoked and no license shall thereafter be granted to him." 

This penalty is also personal. It is the licensee who, upon being convicted more 
than once for a violation of certain laws who loses lzis license. The second con­
viction works a revocation of the license of the person who has been twice con­
victed, and furthermore he is not eligible to have granted to him any other license. 

The provision of section 35 imposing upon a transferee "all the privileges and 
obligations of the original licensee under the license" merely means that he is 
given with the license transferred to him all rights and duties possessed by the 
original licensee by virtue of having been granted a license. No penalties attach 
to the license; the provision for revocation of license on conviction of the second 
offense does not attach to the original license. As stated above, this penalty is 
purely personal. It is a punishment to the offender against the law, and when 
after one ·conviction a person transfers his license, the license goes to the transferee 
free of a1"!y penalty, and no different than if it was originally granted to the 
transferee by the board. 

I am therefore of the opinion that the conviction of an original licensee· does 
not follow the license into the hands of the transferee. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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730. 

OFFICES CO:\IPATIBLE-FIRE CHIEF AND VILLAGE CLERK. 

Unless it is impossible for a man to perform the duties of both positions there 
is 110 statute which prohibits a man from acting as village clerk and at the same 
time hold the position of fire chief. 

CoLUMBUS, OHIO, January 10, 1914. 

HoN. C. H. STOLL, Village Solicitor, London, Ohio. 

DEAR Sm :-1 have at hand your letter of January 5th, wherein you ask whether 
a village clerk may hold the position of fire chief. I am unable to find any statutory 
prohibition against the holding of both of these positions by one individual. 

Under section 4279, General Code, the clerk is elected for a term of two years 
by the electors of the village, ·and under section 4389, General Code, the chief of 
the fire department is appointed by the mayor. I am unable to find anything in 
the statutes which makes either of these positions a check upon the other, nor are 
there any duties annexed to either which would render it contrary to public policy 
for a single individual to perform while acting as an incumbent of both positions. 

If it is a fact, therefore, that it is not physically impossible for one individual 
to perform the duties annexed to both of these positions, I am of the opinion that 
a person elected as clerk of the village is eligible to be appointed and may serve 
as chief of the village fire department. 

731. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOND-STATE DOES NOT REQUIRE BOND FROM SECRETARY OF 
OF AGRICULTURAL CO:\D.flSSIOX-COMMISSIOX MAY ·REQUIRE 
BOND FROM SECRETARY-WHERE SUCH BOND IS TO BE FILED. 

The law does not require that the secretary of the agricultural commission shall 
give bond to the state of Ohio. The treasurer of state is without authority to keep 
such a bond on file. It is the duty of the treasurer of state to return such bond to 
the secretary of the agricultural commission. The agricultural commission may re­
quire a bond ft·om their secretary if they so desire, and the bond should be de­
posited with the commission. 

CoLUMBUS, OHIO, December 23, 1913. 

HoN. ]. P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-Under favor of December 11, 1913, you request my opinion as 
follows: 

"On October 17, 1913, :\Ir. B. F. Gayman, filed with this department a 
surety bond in the sum of $10,000.00 as security for faithful performance 
of duty, .etc., as secretary of the agricultural commission of Ohio. 

It is now claimed that such a bond was not required by law to be 
given to the state proper, and he desires to withdraw this bond from the 
files in order to secure rebate on the premium paid for same. 

"\Vill you be kind enough to advise me as to whether or not such 
bond is required, and whether ·one now on file should be cancelled and 
returned to him?" 
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I can find nothing in the statutes which either compels or authorizes a secretary 
of the agricultural commission to give a bond to the state or to have the same 
deposited with the treasurer of state. 

I am informed that it is the practice of the commission to require a bond from 
their secretary given to themselves and deposited by them, but that the bond· in 
question was required of their secretary under a misconception existing in the 
mind of the commission at the time of their power to require a bond payable to 
the state. 

I am further informed that since providing the first bond, for which there is 
no authority, ::\Ir. Gayman has given bond intended as a substitute to the board 
itself, which has been deposited with it. 

I am of the opinion that the second bond is perfectly legal and proper. 
As regards the bond given the state, however, which was deposited with your­

self, I am of the opinion since the same is not authorized by law, that it is void, 
and that you are without right or power to keep the same on deposit. It is,. there­
fore, your duty to return this bond to the secretary of the agricultural commission, 
and it is the undoubted right of that official to have the same cancelled by the 
bonding company. 

732. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-NON-TAXABLE BONDS-MATURITY-LIST­
ING BONDS FOR TAXATION. 

f,Vhcrc a ma11 holds four 011e thousand dollar non-ta:rable bonds and these 
bonds are due aud payable on April 1, 1913, but were not presented for payment 
until April 16th, this date being after the seco11d Mo1zday of April when money 
becomes subject to listing for taxatiou, such bonds do not lose their character, as 
such, by reason of their beiug m•erdue, aud being non-taxable before maturity 
continue to be so thereafter. 

CoLUMBUS, OHIO, November 21, 1913 

The Ta:r Commision of Ohio, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge receipt of your letter of July 12th request­
ing my opinion upon the following question: 

"A man held four one thousand dollar non-taxable bonds. These were 
due and payable on April1, 1913. On April16, 1913, he presented them for pay­
ment, and the same were paid. These bonds were clue on April 1, and the party 
did not present them for payment until after the second Monday of 
April, evidently so that he would not have the money to list. Should the 
$4,000 be listed for taxation?" 

The constitutional and statutory provisions respecting the exemption of bonds 
from taxation make no attempt to define the term "bonds" in such way as to throw 
any light upon your question. Obviously, the overdue bond is none the less a 
"bond," unless some good reason should appear for holding that its character is 
changed because of the fact that it was not paid when clue. No such reason 
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occurs to me. To be sure, it has, or may have lost its interest-bearing characteristics. 
It is no longer negotiable in the sense that it can be acquired by a bona fide holder. 
It is little better than a general credit. 

However, this difference in my opinion was immaterial. The thing which 
constitutes a security, a ··bond" for purpose of taxation, is not its negotiability; for 
an ordinary promissory note, or a bill of exchange is a negotiable instrument, yet 
is taxed as a "credit" if the payer be an ordinary individual or partnership, section 
5323, General Code, defines the term "investment in bonds" as follows: 

"The term 'irwestment in bonds' as so used, includes all moneys 111 

bonds, certificates of indebtedness, or other evidences of indebtedness of 
whateYer kind, whether issued by incorporated or unincorporated com­
panies, towns, cities, villages, townships, counties, states, or other incor­
porations, or by the United States, held by persons residing in this state, 
whether for themselves or others." 

This statutory definition, is, of course, not conclusive as to the present ques­
tion. However, it suggests the distinguishing characteristic of such securities, which 
is, that they be issued by a public or private corporation. 

If the non-taxable bond mentioned in your letter is a bond of the United States 
or of the state of Ohio, then the fact that it is. overdue is immaterial, for thl! 
reason that the listing of such bonds is governed by section 5376, General Code, 
wherein the word "bonds" is used in the sense defined in section 5323, supra; 
and for the further reason that as to securities of the United States the non­
taxable nature of such securities would not depend upon their negotiable character 
in any e\·ent, the state being without authority to tax any obligation of the federal 
government. 

T f the non-taxable bond mentioned in your letter is one made so by the pro­
visions of article XTT, section 2 of the constitution, as they existed between Jan­
uary I, 1906, and January 1, 1913, a different question might, perhaps, arise, yet 
on consideration, 1 am of the opinion that where "bonds" is repeatedly used in 
this section, it is to be interpreted in the light of section 5323, supra, at least to 
the extent of eliminating from consideration the negotiable attribute of the in­
strument as affecting its character, so long as it was originally issued as a bond. 

I do not mean to go so far as to hold that an ordinary municipal certificate 
of indebtedness, or a county warrant stamped "not paid for want of funds," or a 
note of the board of county commissioners, or the board of education, would be a 
''bond" within the meaning of article XII, section 2 of the constitution, although 
clearly these evidences of indebtedness would come within the definition of section 
5323, General Code. X one of these questions is before me. My conclusion on the 
question submitted by you, however, is that an evidence of indebtedness originally 
issued as a "bond" does not lose its character as such by reason of its being overdue. 
anrl being non-taxable before its )llaturity, continues to he so thereafter. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attor11ey General. 
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733. 

JUROR FEES IN JUSTICE CASES-DEPOSIT OF JUROR FEES-GAR~I­
SHEE CASES-SECURITY FOR COSTS. 

For a verdict and before re11deriug judgment, each juror in a justice of the 
peace court shall receive seventy-ji1-·c cents for each day's service as such juror, 
the same to be paid by the successful party, aud such fee shall be charged up in 
the cost bill agaiust the uusucccssful party, the same to be collected according to 
the procedure provided for the collection of such costs. A justice of the peaa 
may 1zot require a deposit of the fees of jurors before a 1-•erdict is returned, except 
as provided i11 section 10325, Gweral Code. 

CoLUMBUS, 0Ino, January 21, 1914. 

fl10reau of luspectiou aud Suf>er~·isiOiz of Public Offices, Coluuzbus. Ohio. 

GENTLEMEN :-On October 23, 1913, your department submitted to this depart­
ment a request for an opinion, as follows: 

"Under the amended law, 103 0. L., 567,, not to exceed $2.00 may be 
legaJiy taxed as fees for jtistice of the peace and constable in attachment 
and garnishee cases. If the defendant demands jury, may justice of the 
peace require security for additional fees of justice of the peace and con­
stable, made necessary by reason of a demand for jury, and may the 
plaintiff he required to deposit the fees of jurors before verdict is re­
turned?" 

Tn reply thereto, I desire to say that sections 10253 to 10289 of the General 
Code, inclusive, provide for attachment and garnishment proceedings before a 
justice of the peace. 

Section 10271 thereof, as amended April 11, 1913, (103 0. L., 567) provides as 
follows: 

"The personal earnings now exempted by law, in addition to the ten 
per cent for necessaries, shall be further liable to the plaintiff for the 
actual costs of any proceedings brought to recover a judgment for such 
necessaries, in any sum not to exceed two dollars and the necessary garnishee 
fee. Such garnishee may pay to such debtor an amount equal to ninety 
per cent of such personal earnings, less the sum of two dollars and the 
necessary garnishee of fee not to exceed fifty cents, if the same is de­
manded by the garnishee, for actual costs as herein provided, due at the 
time of the service of process or which may become due thereafter and 
before trial and be released from any further liability to such creditor, or 
to the court or any officers thereof, in such proceeding, or in any other pro­
ceeding, brought for the purpose of enf9rcing the payment of the bal­
ance of the costs due in said original action. Both the debtor and the 
creditor shall likewise be released from any further liability to the court 
or any officers thereof in such proceeding or in any other proceeding 
brought for the purpose of en forcing the payment of the balance of the 
costs due in said original action." 

There is no provision in said section, nor in any of the others of said sections 
10253-89 inclusive of the General Code, concerning the matter of attachment and 
garnishment proceedings before a justice of the peace, which provides that if the 
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defendant demands a jury, the justice of the peace may require security for addi­
tional fees of such justice and constable. Xl'ither is there any pnwision therein 
contained that the plaintiff may be required to deposit the fees of jurors before 
a verdict 1s returned. In fact, I am unable to find any statute which enables t11e 
justice of thl' peace to reqt1ire security or a'lditional security in ci,·il actions lw­
fore a justice of the peace, except in ca>es where the party bringing the action 
is a non-resident of the township wherein the action is brought, as provided by 
~ection 10483 of the General Code, and in that case said section 10483 of the Gen­
eral Code provides that security can be required before issuing process or prior 
to trial. as follows: 

''\Vhen a person is not a resident of the township in which he seeks 
to or does, begin an action before a justice of the peace, previous to is­
suing process, or prior to the trial, the justice may require such person 
to give security for the costs of suit. This may be done by depositing 
such a sum of money as the justice deems sufficient to pay the costs, or 
by giving bond with surety approved by him to the adverse party, for the 
payment of such costs which accrue in the action." 

Furthermore, I am unable to find any statutory authority whereby a party can 
be required to deposit the fees of jurors before the verdict is returned, except in 
cases of forcible entry and detainer, and in such cases section 10325 of the Gen­
eral Code provides that the party demanding a jury must first deposit with the 
justice a sum of money sufficient to pay the jury fees, as follows: 

"In actions of forcible entry and detainer, the party demanding a 
jury must first deposit with the justice a sum of ml:!ney sufficient to pay 
the jury fee." 

On the other hand, section 19271 of the General Code, above quoted, as 
amended ,\pril 11, 1913, provides specifically that in attachment and garnishment 
proceeding,, the garni>liee may pay to the debtor an amount equal to ninety per 
cent. of such personal earnings, less the sum of two dollars and the necessary gar­
nishee of fees not to exceed fifty cents. if the same is demanded by the garnishee, for 
actual costs herein provided, due at the· time of the service of process, which may 
become due thereafter and before trial. And such garnishee is thereb)· released 
from any further liability to such creditor or to the court or any officer thereof, 
in such proceeding. Said section further specifically provides that both the debtor 
and creditor shall likewise be released from any further liability to the court or 
any officer thereof in such proceeding or in any other proceeding brought for the 
purpose of enforcing the payment of the balance of the costs due in said original 
action. 

It is to he noted that said section, in the first part thereof, specifically limits 
the amount of costs in such ancillary actions of attachment and garnishment. to 
the sum of $2.00 and the necessary garnishee fcc, which latter fcc is in no case to 
exceed SO cents. This answers the first part of your inquiry. 

However, section 10357 of the General Code, provides for jury fee; and how 
the same shall be paid, where a jury has been demanded in a civil action hcforc a 
justice of the peace, as follows: 

"Upon the verdict being delh·ered to the justice ancl before judgment 
rendered thereon, each juror shall be entitled to receive seventy-five cents 
per day for each day's sen·ice as such juror, at the hands of the 'uccessful 
party, which shall be taxed in the costs against his ach·ersary. \\'hen the 
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jury is not able to a6·ree upon a Yerdict, the ~a me compensation ~hall be 
paid them by the party calling the jury, and it must be taxed m the cost 
bill against the losing party, except as otherwise provided.'' 

In answer to the second part of your inquiry, it is to be rated that said sec­
tion contains no prO\·ision to the effect that the jmtice of the peace may require 
security for the additional fees oi the justice of the peace and constable, if a jur~· 

is demanded by the clefenclant or by either party for that matter, and does not 
require the plaintiff to deposit the fees of jurors before a venFct is returned, hut 
on the other hand, merely provides that-upon the verdict being delivered to the 
justice and before judgment renclerecl thereon, each juror shall be entitled to re­
ceive sei•enty-five cents per clay for each day's sen·ice as such juror, at the hands 
of the successful party, which shall be taxed in bill of cost against the losing 
party. 

It seems clear, therefore, that after a yerdict and before rendering j udgmcnt, 
each juror shall receive 75 cents for each day's service as such juror, the same to 
be paid by the successful party and which said jury fees shall be charged up in the 
cost bill against the unsuccessful or losing party, the same to be collected in ac­
cordance with the procedure provided for the collection of such costs, if the col­
lection thereof can be enforced against such losing or unsuccessful party. 

734. 

Yours very truly, 
TrMOTHY S. I-ToGAx, 

Attorney Geueral. 

ABSTRACT OF TITLE. 

l'il/age of Oaf~ Harbor to State of Ohio. 

COLUMBUS, OHIO, February 4, 1914. 

CoLOXEL BYRON L. B.\RGICR, Secretary Ohio Stale Armory Board, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of January 12th con­
taining abstract of title to certain real estate which is to be used as an armory 
site, and described as follows: 

''Lot 44 and the west 27 feet of lot 43, also all the land lying between 
said property and the Portage river, except 17 feet off of the cast side 
thereof, and in block 130 \Vardlow division of the village of Oak Harbor, 
Ohio." 

I have carefully examined said abstract, and it is my opinion that the present 
owner, the village of Oak Harbor, has a good an<l indefeasible title to said real 
estate without lien or encumbrance of any kind. 

Before the state of Ohio can acquire a fee simple title to said premises, it will 
be necessary for the village of Oak Harbor to execute a warranty deed therefor. 

Very truly yours, ' 
TIMOTHY S. HoGAx, 

A ttomey General. 
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735. 

OFFICES IXCO:.IPATIBLE-:.IEDICAL EXA:.IIXER FOR THE STATE 1.:\­
Dt:STRL\L CO:.I:.IISSIOX-:.IE:\IBER OF A CITY COt:XCIL. 

1Vherc a member of council accepts 011 appoilllmclll as mcaiwl examiner for 
the state industrial commission, such persoil by the acceptance of employmeill from 
the industrial commission, which is a public employmeut i11 the meaning of sec­
tioll 4207, General Code, forfeited his office as cOl!llci/mall, and cow1cil should pr.J­
cecd to fill the vacancy, ill the ma1wcr provided b:y section 4236. Ge11eral Code. 

CoLc~rncs, OHIO, January 19, 1914. 

lioN. H. :\1. LILLEY, (ity Solicitor, Piqua, Ohio. 

DL\R SJR :-I am in receipt of your letter of January lOth, in which you state 
that: 

"Dr. ]. ll. Barker was elected member of council of this city at the 
last election and is now duly qualified and acting. Since qualifying as such 
councilman he has been appointed as medical examiner for this locality by 
the state industrial commission" 

and inquire whether under the above circumstances he may continue to act as a 
member of the council of the city of Piqua. 

The qualifications for membership in a city council are prescribed by section 
4207, General Code, which reads, in part, as follows: 

"* * '' Each member of council shall be an elector of the city, shall 
not hold any other public office or employment, except that of notary pub­
lic or member of the state militia, and >hall not he interested in any con­
tract with the city. .'\ member who ceases to pos>r"" any of the qualifica­
tions herein required, or removes from his ward, if elected from a ward, 
or from the city, if elected from the city at large, shall forthwith forfeit 
his office." 

The general rule of law is that the appointment or election to another office 
of a person already holding an incompatible office is void. This rule was followed 
by our supreme court in State ex rei. vs. Kearns, 47 0. S., 566, and in State ex rei. 
vs. Craig, 69 0. S., 236, 244. 

Examination of the statutes upon which these cases were decided disclose a 
difference between said statutes and section 4207, in that the former contained no 
declaration of the forfeiture of his office by a councilman· who accepted another 
incompatible office. 

In section 4207, the above mentioned rule is changed; hecau<;e the holding of 
any other public office or employment is marie to work a forfeiture of thC' office 
of councilman instearl of forfeiture of the subsequent office or employment. 

This provision was construed by the circuit court in Stale ex. rei. \'S. Gard, 
8 0. C. C., X. S., 599 (affirmed by the supreme court without report). The first 
paragraph of the syllabus reads: 

"The inhibition again>t the holding- of other public office or employ­
ment, found in section 120 of the :.lunicipal Code (Rcvi,;ed Statut~s. section 
1536-o13), relating to the qualific;ltions of councilmen, is not limited to 
oth('r office or employment by the municipality, hut exten<ls to all puhlic 
office and employment." 

5--A. U. 
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On page 607 of the opinion the court says: 

"\Ye are of the opinion that the inhibition against persons holding 
public office or employment is not limited to office in or employment by the 
municipality, buf extends to all public office and employment. This is 
evidenced by the exception of notaries public and members of the militia." 

Inasmuch, therefore, as section 4207 clearly prohibits the holding by a mem­
ber of council of any other public office or employment except that of notary 
public or a member of the state militia, I am of the opinion that Dr. Barker has, 
by the acceptance of employment from the industrial commission of Ohio, which 
is a public employment within the meaning of section 4207, forfeited his office as 
councilman, and that council should proceed to fill the vacancy in the manper pro­
vided by sec!ion 4236, General Code. 

736. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Atto~ney General. 

CO:\IPENSATIOX TO DEPUTY STATE SUPERVISORS OF ELECTION­
BEGINNING OF THE YEAR-REGISTRATION CITY -ELECTION 
PRECINCT-COMPENSATION OF THE CLERK OF THE DEPUTY 
STATE SUPERVISORS OF ELECTION. 

1. Tlze year referred to in section 4822, General Code, is the year which bee 
gins when the regular ter111s of the officers and clerks of the deputy state super­
visors of election begin. The amount to be paid is determi11ed b:y the 11u'mber of 
precincts at the 1\fmJember election, jweceding the first of May, or the first Mo11day 
in August, as the case ma}' be, and this amount is to be paid for the year begin­
uing on May first, or the first Monday of August. 

2. The additional co111pc11sation to be paid by virtue of section 4942, General 
Code, is to be paid by the city in which registrations are held; and no part of this 
additional co111pensation is to be paid by the county; the comzt:v is 11ot required to 
pay any deficit that might occur. 

Cou.JMBL'S, OHIO, January 9, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 12, 1913, you submit a letter from l\lr. 
H. H. Haines, clerk of the board of deputy state supervisors and inspectors of 
election of Hamilton, Ohio, and ask for an opinion upon the two questions sub­
mitted by him. 

The facts and questions are stated in the letter as follows : 

"First proposition :-At the election held in November in the year 
1912, there were 82 precincts, and the deputy state supervisors of elections 
claim that by the provisions of section 4822 of the General Code they are 
entitled to compensation for the 82 precincts for all of the year 1913, 
whereas, the auditor thinks that said supervisors are entitled to compensa­
·tion for the 82 precincts for the months of September, October, Novem­
ber and December of the year 1912, because his fiscal year begins on the 
first day of September. In accordance with this view of the auditor, he has 
up to the first of September of this year allowed the said supervisors com-
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pensation for 78 precincts, being the number that existed in XoYember, 
1911. Therefore the said supervisors claim that the auditor should re­
imburse them for the first eight months of the year 1912 for the 82 pre­
cincts. 

"Second proposition :-In the city of :\Iiddetown, which is a registra­
tion city, there are sixteen precincts, but under the provisions of section 
4942 of the General Code, the minimum compensation for each supervisor 
shall not be less than $100.00; but in accordance with the opinion of the 
attorney general apportioning such compensation amongst the various po­
litical subdivisions,- the supervisors will have received from the city of 
:\Iiddletown for the year 1913, $83.48, making a loss to the supervisors therefore 
of $16.52. However, under the said opinion $6.52 of his loss is to be 
borne by the city of Hamilton, thus making a net loss to each supervisor 
for the year 1913 of $10.00. The supervisors maintain that the county 
should bear this net loss, while the auditor is of a different opinion. 

"The compensation of the clerk of said supervisors also suffers a loss 
proportionally." 
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In the first proposition the contention of the auditor is that the year for 
which the compensation is paid begins on Sepember first, and the contention of 
the board of deputy supervisors is that the year is the calendar year heginning 
January first. 

The compensation is fixed by section 4822, General Code, which provicles: 

"Each deputy state supervisor shall receive for his services the sum of 
three dollars for each election precinct in his respective "county, and the 
clerk shall receive for his services the sum of four dollars for each elec­
tion precinct in his r~spcctive county. The compensation so allowed such 
officers during any year shall be determined hy the number of precincts in 
such county at the X ovember election of the next preceding year. The 
compensation paid to each of such deputy .state supervisors under this 
section shall in no case he less than one hundred dollars each year and the 
compensation paid to the clerk shall in no case be less than one hundred 
and twenty-five dollars each year. Such compensation shall he paid quart­
erly from the general revenue fund of the county upon vouchers of the 
board, made and certified by the chief deputy and clerk thereof. Upon 
presentation of any such voucher, the county auditor shall issue his war­
rant upon the county treasurer for the amount thereof, and tl.1e treasurer 
shall pay it." 

The compensation to be paid by virtue of this section is paid quarterly and is 
considered as a yearly salary. The statnte does not prescribe when the year shall 
begin or terminate. There is nothing in the statute to show that the year con­
templated by section 4822, General Code, shall begin and end with the fiscal year 
of the county auditor. X or does the statute indicate that the year is the calendar 
year. 

Section 4804, General Code, as amended in 103 Ohio Laws, 815, provides in 
part: 

"On or before the first :\Ionday in August, 1913, the state supervisor 
of elections shall appoint for each such county two members of the hoard of 
deputy state supervisors of election, who shall sen·e until the first day of 
:\lay, 1916, and whose successors shall then be appointed and serve for a 
term of two years from and after such date." 
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Said section 4804 prior to said amendment provided 111 part: 

"On or before the first Monday in August of each year the state super­
visor of elections shall appoint for each such county two members of the 
board of deputy state supervisors of elections, who shall each serve for a 
term of two :)'ears from Sitch first JYI ouday in August." 

This section fixes the terms of office of the deputy state supervisors of elec­
tions. 

Section 4789, General Code, provides in part: 

"On or before the first day of l\fay, biennially, the state supervisor 
and inspector of elections shall appoint for each county two members of 
the board of deputy state supervisors anc) inspectors of elections, who shall 
each serve for a term of four years from such first day of :\Jay." 

This section ·fixes the term oi office of the deputy state supervisors and in­
specors of elections, and the time when such terms shall begin and terminate. 

The year contemplated by section 4822, General Code, supra, in fixing the com­
pensation of such members is the year of their terms, which begin on the first 
::\Ionday in August if appointed by virtue of section 4804, General Code, and on 
the first day of :\lay if appointed by virtue of section 4789, General Code. In this 
connection it is not necessary to now consider the amended section 4804, General 
Code, which will change the time of appointment and the beginning of the terms. 

The )·ear therefore referred to in section 4822, General Code, is the year 
which begins when the regular terms of such officers and the clerk begin. The 
amount to be paid is determined by the number of precincts at the November 
election preceding said :\lay first or said first :\Ionday of August, as the case 
may be, and this amount is to be paid for the years beginning on said May first 
or said first :\Ionday of August. 

I take it from the second proposition that Butler county has two registration 
cities. If this is not true I cannot see how the city of Hamilton could make up 
any of the so-called deficit caused in the city of l\Iiddletown. 

Section 4942, General Code, prescribes a minimum salary to be paid the deputy 
supervisors and the clerk. The question asked would seem to indicate that it has 
been contended" that each registration city in a county must pay this minimum 
amount. 

Said section 4942, General Code, provides: 

"fn addition to the coi11pensation provided in section forty-eight hun­
dred and twenty-two, each deputy state supervisor of elections in counties 
containing cities in which registration is required shall receive for his 
services the sum of five dollars for each election precinct in such city, and 
the clerk in such counties, in addition to his compensation so provided, 
shall receive for his services the sum of six dollars for each election pre­
cinct in such cities. The compensation so allowed such officers during any 
year shall be determined by the number of precincts in such city at the 
November election of the next preceding year. The compensation paid 
to each such deputy state supervisor 1111der this section shall in no case be 
less than one hundred dolla1·s each year, and the compensation paid to the 
clerk under this section shall in no case be less than one hundred and 
twenty-five dollars each year. The additio11al compe11sation provided b:y 
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this section shall be paid 111011thly from the city treasury on warrants 
drawn by the city auditor upon vouchers signed by the chief deputy and 
clerk of the board. 
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The additional compensation to be paid by virtue of this section is to be 
paid by the city in which registrations are held and no part of this additional com­
pensation is to be paid by the county. The county is not required to pay any 
deficit that might occur. 

The minimum amount of one hundred dollars to be paid each deputy super­
visor is the minimum amount to be paid "under this section." It is the mini­
mum amount for all the registration cities in the county. It does not mean that 
each registration city shall pay said minimum amounts. 

I take it h:'om the statements of the letter that l\Iiddletown and Hamilton 
are both registration cities. Therefore if the combined precincts of these two 
cities are sufficient in number to pay each deputy supen·isor or the clerk the mini­
mum amount prescribed by section 4942, General Code, there is no deficiency in 
said compensation. If the combined number of precincts is not sufficient to allow 
the minimum salary, then said registration cities shall make up the difference in 
proportion to the number of precincts in such cities. The number of precincts 
is the basis of compensation and the deficiency should also he paid in accord­
ance to the number of precincts. 

The compensation of the clerk is governed hy the same principles which 
govern the compensation of the deputy supervisors. 

In the letter enclosed reference is made to an opinion of the attorney gen­
eral in reference to the apportionment of the compensation. This department has 
not rendered any opinion as to the rule of apportion of the compensation allowed 
by section 4942, General Code. This department has rendered an opinion as to 
the rule of apportionment between a county and a registration city where the 
maximum salary is paid. l t has rendered no opinion as to the apportionment hc­
t ween two registration cities. 

737. 

Respectfully, 
TIMOTHY S. HoG.\N, 

Attomey General. 

MA~DAl\IUS PROCEEDINGS-DUTY OF THE CITY SOLICITOR TO DE­
FE~D THE MAYOR IN SUCH PROCEEDING- POWERS OF THE 
l\IAYOR TO DTSl\IISS CITY OFFICIALS-CITY CIVIL SERVICE COl\[. 
MISSIO~. 

Where a mayor of a city dismisses the chief of police, and the chief of police 
filed a petitioll iu mandamus against the mayor ill the COIIIIIIOn pleas court to COIIl­
pel the mayor to reiustate him. The suit in mandamus is a proceeding to deter­
mine the right to the positiou as between two claimallts. The city solicitor may or 
may not defeud the lllaJ•or i11 his official capacity. There is 110 obligatio11 upon him 
to represent the mayoro in s11ch cases, especially where the solicitor is of the opinion 
that the ma}•or has not acted according to law. 

CoLUMBUS, OHIO, January 26, 1914. 

HoN. C. A. LEIST, City Solicitor, Circleville, Ohio. 

DEAR SJR :-Under date of January 17, 1914, you inquire: 

•·on the 8th day of January, 1914, the mayor of the city of Circleville, 
Ohio, discharged the chief of police of Circleville, Ohio, and served said 
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chief with a copy thereof, together with his reasons therefor. The 
chief did not file an explanation therein, but within five days appeared 
before the board and filed an affidavit of prejudice against two members 
of the commission, setting forth that one member o"f the board said that 
he would not vote to reinstate the chief no matter what the evidence 
showed. The member did not deny this statement, but said he could sit 
and render an impartial decision. The board afterward and without a 
hearing and an examination into the facts, dismissed the proceedings be­
fore them saying there was nothing before them to hear because the chief 
did not file an explanation, and by such proceedings they refused to further 
act. The chief then filed a petition in mandamus against the mayor in the 
common pleas court, to compel the mayor tQ reinstate him. These proceed­
ings were had under and by virtue of sections 17 and 19 of the civil service 
law passed in 1913, volume 103, pages 707 and 709. 

"In the court of common pleas the mayor is made defendant, and not 
the city of Circleville, Ohio. 

"The question upon which I am asking for an opinion, is whether it 
is my duty as solicitor to defend the mayor in the suit filed in the com­
mon pleas court." 

You call attention to sections 4308 and 4305, General Code, and you also give 
the provisions of sections 28 and 29 of the ordinance of Circleville. The pro­
visions of these sections are taken almost verbatim from the provisions of sec­
tions 4308 and 4309, General Code. The duties of the solicitor will he considered 
m reference to. his statutory duties. 

Section 4305, General Code, provides: 

'"The solicitor shall prepare all contracts, bonds and other instruments 
in writing in which the city is concerned, and shall serve the several eli­
rectors and officers mentioned in this title as legal counsel and attorney:'' 

Section 4308, General Code, provides : 

"vVhen required so to do by resolution of the council, the solicitor 
shall prosecute or defend, as the case may be, for and in behalf of the 
corporation, all complaints, suits and controversies in which the corpora­
tion is a party, and such other suits, matters and controversies as he 
shall, by resolution or ordinance, be directed to' prosecute, but shall not 
be required to prosecute any action before the mayor for the violation of 
an ordinance without first advising such action." 

You state that council has not passed any ordinance or resolution directing 
you to defend in the mandamus proceeding. 

Section 4309, General Code, provides : 

"When an officer of the corporation entertains doubts concerning 
the law. in 'any matter before him in his official capacity, and desires the 
opinion of the solicitor, he shall clearly state to the solicitor, in wntmg, 
the question upon which the opinion is desired, and thereupon it shall be the 
duty of the solicitor, within a reasonable time, to reply orally or in writing 
to such inquiry. The right here conferred upon officers shall extend to the 
council, and to each board provided for in this title." 
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The city solicitor is the legal adviser of the city and of its officers in all 
things which concern the city. He is not the legal adviser of such officers in 
their individual capacity. 

\Vhere, in the discharge of their official duties two officers or boards are in 
controversy, the city solicitor has the right to choose which one he shall repre­
sent. This is left to his discretion. The city solicitor is the legal adviser of the 
mayor and also of the chief of police as to their official duties, and should rep­
resent them in suits involving their official duties and wherein the city has an 
interest. 

In the case which you present the interest of the city is to secure an efficient 
person to perform the duties of the chief of police. The city is not concerned 
with the personality of the chief, provided he is capable of and does perform 
the duties, and is a proper person for the position. 

The mandamus proceeding now in question is virtually a contest to determine 
who is entitled to the office. The city is not a party to the suit or controversy. 
The outcome of the suit will not affect the rights of the city. In any event it 
will have a chief of police. Either the new or old. The city has a general in­
terest, however, that is, to see that the person who is legally entitled to the posi­
tion shall occupy it. 

In discussing the rigth of a municipality to employ legal counsel, Dillon on 
municipal corporations, says at section 307: 

"\Vhere a municipal corporation has no interest in the event of a suit, 
or in the question involved in the case, and the judgment therein can in no 
way affect the corporate rights or corporate property, it cannot assume 
the defense of the suit, or. appropriate its money to pay the judgment 
therein." 

This principle should apply in determining the duties of the city solicitor. 
While a city is not directly concerned as to who shall hold a particular office, 
or position, yet it is interested in a measure in having the rightful person occu­
py the position. Therefore, where an effort is made to require a mayor or other 
appointing authority to make an appointment or re-instatement which is clearly 
unauthorized, the city solicitor may defend the mayor in such suit, even though 
the city is not a party. Under certain circumstances it may be his duty to do so. 

There is no obligation upon the city solicitor to uphold the mayor if the city 
solicitor is honestly satisfied that the mayor is in the wrong. 

The suit for mandamus in question is a proceeding to determine the right to 
a position, as between two claimants. The city solicitor may defend the mayor 
in his official capacity, or he may decline to do so. There is no obligation upon 
him to represent the mayor in such case, especially where the solicitor is of opin­
ion that the mayor has not acted according to law. 

Very truly, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 
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738. 

ISSUING WARRANTS\ TO ASSIGNEE OF A CLAE\1-DUTY OF THE 
STATE AUDITOR IN MATTERS OF THIS KIND-DUTIES OF THE 
STATE TREASURER-HOW THE CERTIFICATIO~ OF SUCH CLAHf 
SHOULD BE MADE. 

Where an appropriation is made by the legislature for rile United Electric 
Company and the County Electric Company is ihe assignee of this claim, if the stale 
auditor is fully convinced that the Count:y Electric Company is the assignee of the cfaim 
in question, he would be authori:::ed to recogui:::e the receipt of the United Electric Com­
Pany by the County Electric Company, assiguee of the claim, duly attested by the propr.r 
officers of the Cozwty Electric Company, and issue a warra11t for the payme11t of 
the money from the state treasury. The state treasury should likewise be fully 
satisfied that the County Electric Company is the proper assignee of the cfaim to 
be paid by such warrant. 

CoLUMBUS, OHio, January 17, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm :-A few days ago you handed this department a voucher drawn by 
your department to the United Electric Company of Canton, Ohio, for a refund of 
corporation tax paid in error for the years 1902 to 1904 inclusive, amounting to 
the sum of eighty-four dollars and eighty ($84.80) cents, said voucher is payable 
from the um.tuthorized deficiency appropriation passed April 28, 1913, and filed in 
the office of tl;e secretary of state May 10, 1913. 

The appropriation made in said bill is found on page 549 of the 103 Ohio Laws 
in the words and figures following: 

"United Electric Company, Canton, 0., refund of corporation tax 
paid in error for the years 1902 and 1904 inclusive in the following re-
spective amounts, viz.: $28.20, $28.20 and $28.40 ________________ $74.80" 

From an affidavit which you submitted with the voucher it appears that on or 
about the 26th day of Jutle, 1911, The County Electric Company, a corporation 
organized and existing under the laws of the state of Ohio, acquired all of the 
corporate property and assets of the United Electric Company, including all 
physical property and accounts receivable and chosen in action and credits of 
·every kind, and that The County Electric Company is the owner of the claim for 
taxes paid by The United Electric Company to the state of Ohio for the years 
1902, 1903 and 1904 amounting to $84.80. In other words, it appears that prior to 
the passage of the unauthorized deficiency bill, 103 0. L., 594. The County Electric 
Company had as to all credits become the assignee of the United Electric Com­
pany. You inquire whether under such circumstances you would be authorized in 
issuing a voucher to The County Electric Company. The claim for a refund of 
corporation taxes so paid in error is, as I view it, a legal claim against the state 
of Ohio but, of course, not enforceable against the state because of the established 
rule of Ia w that the state cannot be sued without its consent. The mere fact that 
the state cannot be sued without its consent would not change the legal status of 
the claim for the refund of taxes erroneously paid. 

Section 243, General Code, provides that the auditor of state shall examine 
each claim presented for payment to the state treasury, and, if he finds it legally 
due and that there is money in the treasury duly appropriated to pay it, he shall 
issue to the person entitfed to receive the money thereon a warrant on the treas-
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urer of state for the amount found due, and take a receipt on the face of the 
claim for the warrant so issued, and file and preserve the claim in his office. 

The quesion as to who the person is who is entitled to receive the money as 
used in such statute is not definite and clear in an instance such as the one pre­
sented. ·It appears from the affidavit that the actual person entitled to receive the 
money in this case would be The County Electric Company, whereas the person 
entitled to receive the money as it appears from the appropriation is The United 
Electric Company. The intention of the Legislature, however, appears to be clear 
in this regard; that it intended to pay out the money erroneously paid for cor­
poration tax to the party who was entitled to the same at the time the payment 
should be made from the state treasury. From the affidavit that we have before 
us it would appear that the County Electric Company claims to be that party. 
However, the appropriation was made to the United Electric Company and I think 
that the voucher should be made to the United Electric Company, as has been 
done in the voucher which you presented to us. I believe, however, that if you can 
fully satisfy yourself that the County Electric Company is the assignee of the 
claim in question you would be authorized to recognize a receipt of the "United 
Electric Company by the County Electric Company, assignee of the claim," duly 
attested by the proper officers of the County Electric Company, and issue a war­
rant for the payment of the money from the state treasury. A warrant, how­
ever, should be drawn in the name of the United Electric Company in accordance 
\vith the appropriation. In other words, you would be fully justified, if you are 
satisfied of the correctness of the assignment, to accept the receipt of the United 
Electric Company given by its assignee 

The matter, however, should likewise be taken up with the treasurer of state 
for the reason that he will be called upon to pay the warrant when issued, and will 
be responsible to the state should he pay: the money out to an improper party. 
The warrant having been made in the name of the party appearing in the appro­
priation bill, and he likewise must be fully satisfied that the County Electric Com­
pany is the proper assignee of the claim to he paid by such warrant. 

739. 

Very truly yours, 
TIMOTHY S. HoG.\N, 

Attorney General. 

STEPS NECESSARY TO ESTABLISH EASTERN STANDARD TIME IN 
THE CITY OF CLEVELA~D-IX THE STATE OF OHIO-POWER OF 
THE LEGISLATURE I:'-J THIS RESPECT-POWER OF THE LEGISLA­
TIVE DEPART~JENT OF THE CITY GOVERXl\lEXT. 

lu referellce to adopti11g eastem sta11dard time iu the city of Clevela11d, the 
city is empowered to establish cas/em sta11dard time o11ly to the e.rtent of matters 
ooz•er which the city is given jurisdictio11, a11d so loug 'IS there is no C011j1ict with 
the proper state authorities; this ca11 be do11e through the legislative department 
of the city govenzmc11t. lu order to establish castenz staudard time iu the state, 
actiou by the legislature will be required. 

CoLUMBUS, OHIO, December 23, 1913. 

HoN. HERMAN FELLINGER, Member House of Representatives, 57 Alpasou Road. 
Cleveland, Ohio. 

DEAR SIR :-In your letter of December 16, 1913, you request my opinion as 
iollows: 
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"I beg to renew my request for a ruling from your office as to the 
steps required to be taken in providing for eastern time in the state of 
Ohio. I would also ask for a ruling as to what would be necessary to 
establish eastern time in the city of Cleveland alone. 

"There is considerable agitation for this change especially in Cleveland 
and .no doubt it will be the standard time used here. Our chamber of 
commerce and other leading organizations have taken the matter up and 
report very favorable progress." 

Section 5979 of the General Code, is as follows: 

"The standard of. time throughout this state shall be that of the nine­
tieth meridian of longitude west from Greenwich, and shall be known as 
'central standard time.' Courts, banks, public offices, and legal or official 
proceedings shall be regulated thereby; and when, by a law, rule, order 
or process of any authority, created by or pursuant to law, an act must he 
performed at or within a prescribed time, it shall be so performed ac­
cording to such standard time." 

As regards state offices and functions the time prescribed by this statute 
undoubtedly should be observed since it" stands as the spoken direction of the 
authority from whence they derive their existence and powers. I am of the opinion 
that the chief import of this statute lies in its presentation of a rule of statutory 
construction or a legislative ·effort to present a norm for the maintenance of a 
definite order in the execution of all statutory directions in which the time of per­
formance is an element. \,Yhenever time of performance, therefore, is itwolved 
in the carrying out of a state law, the time prescribed by this statute must be 
adhered to. Notwithstanding the recent home rule amendment to the consti­
tution, I am of the opinion that the matters of general law or judicial process 
are still absolutely and exclusively under the supervision and control of the 
state government, and that rules of construction provided for by legislative en­
actment will govern in all such matters. Under this principle, therefore. all con­
tracts and other undertakings will be construed by the courts, in the absence of 
evidence of intention to the contrary, to have read into them the presumed in-

. tention to be governed by the time prescribed by the above statute. 
Further than this, I am of the opinion that this statute is not to be given 

any sway. lt cannot operate as a mandatory requirement upon individuals in 
their daily private activities, except insofar as time is an ·essential element for 
compliance with acts properly within the jurisdiction of the state legislature, for 
the statute is clearly merely directory in its force in any further connection. 
There is no sanction attending the provision, and no consequences are prescribed 
for non-compliance, nor is there anything to show the legislative intent that its 
rule is to be regarded as an absolute and exclusive obligation in the conduct of 
all matters and things. 'ln brief, section 5979 of the General Code is not intended 
to operate as an exercise of the police power regulating the time by which all 
"individuals in all. their activities are to be governed. Since, therefore, this statute 
is not a police regulation, it cannot be construed as prohibiting municipal corpor­
ations from prescribing a different time for the conduct of all matters properly 
within their powers of supervision and regulation. The same is, of course, true 
with reference to matters within the domain of the federal government. 

I am of the opinion that all matters properly within the jurisdiction of either 
of these departments may be required to be performed hy such jurisdiction in ac­
cordance with their own time, since it would very apparently be an inconsistent 
and unthinkable delegation of any legislative or supervisory power which denied 
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the right to prescribe a rule of operation for the things required by such power. 
It is self evident that whatever is within the domain of municipal supervision anr\ 
regulation is within. the power of the same authority to prescribe the mode and 
method of compliance as regards time or any other direction incidental to such 
prescription. 

The conflict which might arise by virttte of different times being prescribed 
fur conformance with different go,·ernmental functions in the carrying out of the 
respective state and city functions presents questions of policy and convenience 
with respect to which it is not within my province to treat. 

You request me, however, to point out steps required to be taken in pro,·iding 
fur eastern time in the state of Ohio. This is primarily a question for the legisla­
ture, and should be taken up with that body. \\'hilst the legislature might very 
readily change the statute above quoted so as to provide eastern instead of central 
standard time in this state, I have very grave doubts as to whether or not such a 
provision could be made of any greater force in the requirement of eastern time 
than is the present statute in the requirement of central standard time. 

In brief, I doubt the power of the legislature, under the guise of a police 
regulation, to so interfere with individual liberties as to specify the time to be 
adopted in the conduct of all private activities, except insofar as time becomes an 
essential element in the performance of all acts properly required by the state 
within the domain of its legislative authority. 

As regards your second question asking for a ruling as to what would be 
necessary to establish eastern time in the city of Cleveland alone, I am of the 
opinion that the city is empowered to establish a time different from tliat prescribed 
by the state only to the extent of matters over which the city is given jurisdiction 
in accordance with what I have stated above, i. e. where there is no conflict with 
proper state authority. This can be done, of course, only through the legislative 
department of the city government. 

740. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

HOUSE DRAINS-HOUSE SEWERS-PLUMBERS-SEWER MEN-LINE 
OF DDIARCATIOX BETWEEK THE WORK OF PLUMBERS AND 
SEWER l\IEX. 

The line of demarcation between the plumber's work and the sewer man's 
worll is three feet without the borders of a structure, there the plumber ceases to 
have jurisdiction and the sewer mans jurisdiction begins. This proposition is ac­
cordilzg to the provisions of the statute and according to the rules of authorities on 
plumbing and sewerage. -

CoLUMBUR, OHio, January 9, 1914. 

HoN. CoRNELL ScHREIBER, City _Solicitor, Toledo, Ohio. 

DEAR SIR :-On October 3, 1913, you asked this department for a construction of 
sections 12600-176, et seq., General Code, relative to the demarcation line between 
the work of the plumber and sewer contractor in the installation of the house 
drain and house sewer. 

Similar inquiries have been made by \V. C. Greeniger, state inspector of plumb­
ing. John H. O'Leary, attorney for the :\laster Plumbers' Association of Toledo, 
D. D. Lewis, chief deputy plumbing inspector of Columbus, and others. (Copies 
of this opinion will be sent to all the above parties and others directly interested.) 
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The hearing of the matter was continued from time to time for several weeks, 
in order to hear experts and other evidence, together with arguments on the sub­
ject. Many persons were heard and documents submitted. I have given the matter 
my best consideration, and have reached the following conclusion thereon: 

There is a line of demarcation between the two classes of work, when applied 
to house drai11s and house sewer. These two classes of work are defined, es­
tablished and distinguished, by the statutes, building ordinances and codes in cities, 
state board of health and standard works on plumbing and sewerage.. The evidence 
submitted, embraced a consideration of all these elements and their practical ap­
plication to plumbing and sewerage work. 

A controversy has arisen in some parts of the state, owing to the fact that the 
sewer contractors claim the right to install that part of the house drain from the 
house sewer to the top of the basement floor. The :!\•laster Plumbers' Association 
are insisting that the installation of the entire house drain is their work. There 
arises the question as to who should make the tests, required by law, of the house 
drain, if a part thereof is laid by the plumber and the remainder by the sewer 
contractor? 

Let us get clearly fixed in our minds just what constitutes ''house drai1t" and 
'"house sewer," and what tests thereof are to be made, and by whom. 

Section 12600-176, General Code, provides: 

"All house drains shall be of extra heavy cast iron pipe, with well 
leaded and calked joints, or of earthenware pipe jointed with mortar 
composed of one part best Portland cement and one part clean, sharp sand." 

Section 12600-178, General Code, provides: 

"The drain containing the house sewer, beginning three (3) to five (5) 
feet outside the building wall, shall consist of iron pipe or of earthenware 
pipe not less than the size of the slant or opening in the main sewer. 

"They shall not be laid closer than three feet to any exterior wall, 
cellar, basement, well or cistern, or less than two (2) feet deep. * * *." 

On September 14, 1911, the state board of health defined the house drain to be: 

"That part of the horizontal piping of a house drainage system which 
receives the discharge of all soil, waste and other drainage pipes inside 
the walls of any building and conveys the same to the house sewer three 
feet outside the foundation wall of such building." 

The state board of health also defined the house sewer to be: 

"That part of the horizontal pipe beginning three feet from the 
foundation walls to its connection with the main sewer or cesspool." 

The different definitions are found in the report of the state board of health 
and in a smatl note book issued by the state board of health, at page sixty-five. 

The ordinance adopted by the city of Toledo on plumbing and drainage, sections 
133 and 144, also defines "house sewer" and "house drain" as follows: 

"The term house sewer is applied to that part of the drain or sewer ex­
tending from a point three feet outside of the outer wall of the building, 
vault or area to its connection with a public or private ·sewer." 
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·'House drain" therein is defined as follows: 

"The term house drain is applied to that part of a main horizontal 
drain and its branches inside the walls of the building, vault or area, and 
extending to and connecting with the house sewer." 
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lt would appear from all of the above, that the house sewer ends three feet 
from the foundation walls, and the house drain begins at that point and goes 
through the entire house. 

It seems to me that it is evident from the plumbing and draining ordinance 
of said city (section 122) that it was intended that the plumber should do drainage 
work. That section provides as follows: 

"Once in each year every master plumber installing any plumbing or 
drainage work in any building in the city of Toledo, shall register his 
name and address in the office of department of building inspector of the 
city, etc." 

By section 12600-235, General Code, the plumber is required to give all house 
drains the water, smoke or air test. Said section reads as follows: 

"The house drain shall be tested with the water, smoke or air test. 
All alteration, repairs or extensions which shall include more than ten 
( 10) feet, shall be inspected and tested." 

Section 12600-233, General Code, provides : 

All piping of a drainage or plumbing system shall be given two (2) 
tests by the plumber in charge; first, the roughing in with water, smoke 
or air test; second and final, with smoke in the presence of the proper 
authorities." 

Section 12600-234, General Code, provides : 

"The material and labor for the tests shall be furnished by the plumber. 
"The tests shall be made in the following order; 1st, the house drain; 

2nd, the soil and waste vents and all vertical piping; 3rd, the final on the 
whole system. The first and second tests may be combined, but the second 
shall not be made until after the first." 

On July 23, 1913, the state board of health of Ohio, at a meeting held, rendered 
the following interpretation: 

"'Plumbers work' shall include all p1pmg in a building upon which 
tests are required to a point three (3) feet outside the foundaton walls and 
shall include the house drain, soil and waste stacks, conductors and roof 
leaders." 

The above definitions and statutory provisions are universally agreed to by 
authorities throughout the United States as fixing the demarcation line between 
plumbers' and sewer contractors' work. 

The sewer contractor's license permits him to install sewers, and as a sewer 
begins three feet outside of the wall of a building (and in some instances from 
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three to five feet), his work must .necessarily end at that point, and a plumber's 
license is required to continue the work from that point on and within the building. 

From the expert evidence before me, and the authorities as found in the works 
:m sewerage and plumbing, I think the following· rule can be laid down: 

That a sewer contractor's or sewer tapper's license should not permit them to do 
a plumbers' work, and that the demarcation line between the work of a plumber arrd 
that of a sewer contractor is at a point three feet outside of the foundation walls 
of a building, known in practice as the the connection between the house drain and the 
house sewer. 

The position taken by some that the sewer contractor may do part of the 
plumbing work beyond the three feet limit outside the walls seems to be based 
upon the kind of material which the statute says may be used. I do not think this 
position is well taken. It is wholly immaterial what sort of material is usee\. The 
work from a three foot point without is necessarily clone by the plumber and not 
by the sewer tapper or sewer contractor. The latter's license, in my opinion, 
alone, does not permit him to do plumbing work within the building and within the 
three foot limit. ~loreover, as has been stated above, the plumber is made re­
sponsible for the tests of the house drain. He furnishes the material therefor ami 
makes the tests, and whether he uses earthen pipe or any other material, the same 
tests are required to be made by. him of this particular work, and it cannot, in 
my opinion, be said that he is required to make tests of work performed by the 
sewer contractor and be responsible therefor. I think this line of demarcation 
between the plumber and the sewer contractor, is firmly established as that of 
being three (and in some. instances from three to five feet) feet outside of the wall 
where the one begins and the other ends. ' 

If the building code of Toledo, or any other city, contains provisions which 
directly conflict with the General Code on the subject of drainage, plumbing, etc., 
such provisions are void and must yield to the General Code. This is true both 
as to construction and tests above referred to. 

Licenses are required to be issued to sewer contractors and plumbers in the 
construction of a drainage system. The sewer contractor and tapper of sewers 
receives his license for the particular kind of work he is required to do, and it 
does not authorize him to do plumbing inside of the house or at a point on or beyond 
which the work of plumbing commences. If he desires to do plumbing he must 
have a license for that purpose. If he desires to do both he must have a license 
for both purposes. A plumber's license, as I take it, from the statutes and building 
codes, authorizes him to do the work of plumbing, commencing at a point from 
three to five feet on the outside of the wall and completing it on the inside. With 
a plumber's license he cannot tap the sewer, nor construct that part of it leading 
up to the three foot point; to do that he would be required to have a sewer worker's 
license. 

There is evidently a great difference in the character and responsibility of a 
plumber's work and a sewer contractor's work. In some instances, for instance 
in Columbus, a person desiring to work at the trade of plumbing, either as a 
master or general plumber, must first make application to the board of examiners 
of plumbers and undergo a written and practical examination as to his qualifica­
tions and ability to do plumbing work; but any one desiring to do sewer work 
in said city, has only to pay a fee of about five dollars and file an indemnity bond 
for five hundred dollars and he may procure such sewer tapper's license, and he is 
not required to take any examination as to his qualification to do the work. If 
sewer tappers were permittee\ to go beyond the line of demarcation and do plumbers' 
work, there might be, and would be a great many incompetent persons engaged 
in doing plumbers' work, which requires a high degree of skill in order to insure 
safety as a result of their work. An inspection of the licenses grantee\ to ·plumbers 
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and sewer tappers will disclose a great difference in the two. A higher degree 
Of test is required of the plumber, and a greater knowledge of construction and 
detail than that of a sewer tapper or sewer worker. 

From the very nature of the work, and from the statutes and the ordinance 
and building codes of the cities of Ohio which have been submitted to me, I am 
of the opinion that the line of demarcation between the plumber's work and the 
sewer tapper's work is an absolutely fixed point at from three to five feet outside 
of the walls of the building or structure; that the plumber has absolute juris­
diction up to that point, and the sewer tapper from thereon to the sewer. Health, 
safety and all the elements of successful and useful plumbing sewerage depend 
upon the work being done by these two classes of artisans in their respective 
spheres. ::\either should trespass upon the domain of the other. The plumber, 
above all, is responsible for the sanitary and safe condition of the whole plumbing 
system from the three foot point in and through the house extending through all 
its ram1hcations. He must make the tests above enumerated by the statute, and 
when the same is turned over, he is responsible for all defects that may occur. 
The state board of health has jurisdiction in all instances where plumbing is con­
structed, if the city building code does not govern the same, and even then, the 
state board may step in ami supervise the plumbing and see that it is safe and 
sanitary. All building codes which are in conflict with the state law, as I have 
stated, are \·oid, and insofar as they seek, in any instance, to confer rights, 
privileges and duties, they cannot be en forced. 

Jn conclw:ion, 1 will state that the line of demarcation between plumbing work 
and sewer men's work is three feet without the walls of the structure; there the 
plumber ceases to have jurisdiction and the sewer man begins. This is a practical 
proposition, and the result and conclusion I have reached is plain from the 
statutes above quoted, rules of construction, consultation with authorities on 
plumbing and sewerage and oral evidence heard by me from experts on the subject. 

741. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

·LO:\'GVIE\V HOSPITAL- APPROPRIATIOX- ~IAI~TE:-J ANCE FUND­
APPROPRfATrO:\ FOR ORDIXARY REPATHS AXD DlPROVE~IENTS 
-BOARD OF AD~IIXISTRATIOX. 

TVhere an appropriation of /;,•enty thousand dollars is set aside for ordi1zary 
repairs and improveme11ts at Lollgz•iet<J hospital, if the entire twenty thousand 
dollars t••as original/:/ set aside from the appropriation for ordinary repairs and 
impr0'1•emmts, then it must be returued to that fund, because it toJas tzot ia the first 
place /m,fully set aside therefrom, but if it z.·as set aside from tlze appropriafi,m 
for maiuleiUIIICC, then it should be b:y no means placed in tlze appropriation for 
ordinary repairs. All tlze 11eeds of Longr•ietl.l hospital are to be mel out of tlze 
appropriatiou for maintenance. 

CoLUMBUS, OHIO, January 29, 1914. 

The Ohio Board of Administratio11, Columbus, Ohio. 

GD1TLEMEX :-1 beg to acknowledge receipt of your letter of November 29th, 
which I quote substantially in full as follows: 

'"I am directed to call your attention to section 1867 of the Code, 
which provides that, (referring to Longview hospital). 'Out of the 
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moneys appropriated for the mailllclla1lce of state institutions, the board 
shall provide a proper allowance for said hospital.' 

''I also wish to cite a paragraph from an opinion contained in the 
annual report of the attorney general of 1911-12, volume 2, page 945, which 
reads as follows: 'section 33 of the said act provides specifically in what 
division, or class, of ·appropriations the said Longview hospital shall par­
ticipate 'maintenance and no other.' 

"In apparent violation of the above section and opinion, the board 
of administration has set aside certain funds from the gross appropria­
tion made by the general assembly for ordinary repairs and improvements 
to Longview hospital for the year beginning February 15, 1913, and ending 
February 15, 1914, as follows: 

"Balance in fund 0. R'. & !_ __________________ _ 

"From the partial appropriation _______________ _ 
''From the general appropriation for maintenance 

$180 74 
3,000 00 

16,819 26 
$20,000 00 

"Owing to the fact that certain funds were drawn from the appro­
priation for ordinary repairs and improvements to make good a specific 
appropriation made for a laundry and industrial building at the girls' 
industrial home, the funds for ordinary repairs and improvements have been 
depleted to such an extent that the board has been compelled to stop 
work on several needed improvements, notably at the school for the 
blind, the girls' industrial home and the Dayton state hospital. 

"Your opinion is requested as to whether or not the $20,000.00 referred 
to above ought not to be transferred back to the appropriation for ordinary 
repairs and improvements, and an amount sufficient for the needs of Long­
view hospital for 0. R & T. he set aside from the gross appropriation 
for maintenance." 

I find that I have in previous opuuons, particularly that of April 15, 1913, 
addressed to the Ohio board of administration, held that the board of adminis.­
tration has the powe'r to provide for the making of certain repairs and improve­
ments at Longview hospital, therefore, though your question seems to invite it, • 
I shall not reconsider that opinion inasmuch as the board of administration has 
acted in accordance with it, though, as you say, seemingly in violation of an earlier 
opinion to which you refer. 

Under the opinion to which I refer I must conclude that it is proper for the board to 
apply maintenance moneys to ordinary repairs and improvements purposes, so far as 
this institution, i. e., Longview hospital, is concerned. This, however, would not 
hold good .as to any other institution under the care of the board. 

Your question also refers to the situation respecting the girls' industrial home. 
As the situation of which you speak was created with my verbal assent I do not 
desire to comment upon the legality of the acts done. 

It appears that by reason of all the things which have been done the funds for 
ordinary repairs and improvements have been depleted, and the question is as to 
whether or not maintenance moneys set aside for ordinary repairs and improve­
ments at Longdew hospital can be "transferred" to the general ordinary repairs 
and improvement fund. 

· It is sufficient as to this question to say that there is no authority anywhere 
to "transfer" moneys from the general appropriation for maintenance to the 
general appropriation for ordinary repairs and improvements or from either one 
of these to one for specific purposes. 
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The general assembly pr.,vides the appropriations in qmstion, and no authority 
other than the general assembly itself can make a "transfer"' such as that of 
which you· speak. The hoard of admini>tration possesses the power to create for 
its own internal purposes suhdi\·isions of each of these appropriations, apportioning 
the moneys appropriated generally for maintenance, for example, among various 
institutions under its care according to their needs. This apportionment may be 
changed from time to time as the hoard sees fit, hut such changes can take place 
only within a gi\·en appropriation made by the general assembly and in accordance 
with the Jaws of such appropriation. 

The only seeming exception to this rule is in the case of Longview hospital, 
in which tase. by reason of the peculiar language of section 33, as I have here­
tofore construed it, the appropriation for "maintenance" may be used to make 
ordinary repairs and improvements at Longview hospital. Even here the situation 
is not essentially different, because, though maintenance moneys can be used for 
ordinary repairs and improvements at Long\·iew hospital, ordinary repairs and im­
provement moneys, i. e., any part of the general appropriation for that purpose, 
may not he used for Longview hospital at all. 

This seems to be your own impression of the state of the Jaw in the light of 
my former opinions. This principle, however, cannot be brought to the support 
of an unqualified affirmative answer to your question, for you ask whether or not 
the entire $20,000 set aside for the making of ordinary repairs and improvements 
at Longview hospital should not be "transferred back to the appropriation for 
ordinary repairs and improvements,'' and whether or not in its stead "an amount 
sufficient for the needs of Long\·iew hospital for ordinary repairs and improve­
ments be set aside from the gross appropriation for maintenance." 

\"our question naturalJy falls into two parts; the second part may be answered 
in the affirmative. That is to say, as l have already stated, all the needs of Long­
view hospital arc to he met out of the appropriation for maintenance. 

The tir;,t part of your question. however. seems to pre-suppose that the entire 
$20,000 for ordinary repairs and improvements at Longview hospital has been set 
aside from the general appropriation for ordinary repairs and impro\·ements ; 
whereas the detailed statement made by you shows that the bulk of this amount, 
$16,819.26, was set aside from the general appropriation for maintenance. This 
may he a clerical error in the drafting of your letter, but if this statement i:; 
correct, then the $16,819.26 could, in no e\"Cnt, be transferred to the general ap­
propriation for ordinary repairs and improvements, because it did not come from 
that source in the first instance. The reasons for this conclusion have already 
])(~en stated. 

I must answer the tirst part of your question, then, by saying that if the entire 
$20,000 was originally set aside from the appropriation for ordinary repairs and 
improvements, then it must, as a matter of course, be returned to that fund-not 
technically "transferred'' thereto-because it was not in the first place lawfully 
set aside therefrom but if, as seems to follow from your detailed statement, the 
sum of $16,819.26, or any other part of the entire $20,000 was set aside from the gross 
appropriation for maintenance, then it can by no means whate\·er be placed to the 
credit of the gross appropriation for ordinary repairs. 

I trust I have made myself clear. 
Yours very truly, 

TDIOTHY S. HOGAN, 

Attorney General. 
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742. 

POOR RELIEF- POWER OF COUXTY CO~i:\IISSIO)JERS TO RAISE 
FUXDS-ISSUL\'G OF NOTES-BOXD ISSUE-TAXES AXD TAXA­
TIOl\-D1ERGEXCY. 

The county commissioners should be able to secure money for their immediate 
11eeds for the relief of the poor by issuing notes themselves, conditioned upo11 the 
subsequwt issue of bonds. Persons lendi11g 11lOJ!eY on notes of this kind should 
first see that the county is able to float its bonds when issued. 

CoLUMBUS, 0Hro, February 6, 1914. 

HoN. F. L. JoHNSON, Prosecutiug Attoruey, Xet~ia, Ohio. 

DEAR SIR :-Verbally you inquire whether or not, under section 2434, General 
Code, the county commissioners may, for the relief of the poor, borrow money on 
the notes of the county, prm·ided these notes are subsequently funded by the issu­
ance of bonds. 

r\s I understand it, the commissioners contemplate issuing bonds but there is 
an e'mergency necessitating the prompt raising of the necessary funds. It is there­
fore desired to have a local bank advance the money necessary on account of the 
note, and as soon as the bonds are issued take up the outstanding note and fund the 
indebtedness. 

Section 2434 provides in part as follows: 

"* * * For the relief or support of the poor, the commissiOners may 
borrow such sum or sums of money as they deem necessary, at a rate 
of interest not to exceed six per cent. per annum, and issue the bonds of 
the county to secure the payment of the principal and interest thereof." 

vVere it not for the language, "to secure the payment of the principal and 
interest thereof," section 2434 might be so interpreted as to afford to the com­
missioners a choice as to whether they should issue notes or bonds; Commis­
siDners vs. State, 78 0. S. 287: (although so to hold would necessitate reading 
the word "aqd" as ''or''). 

But when force is given to the phrase, "to secure the payment of the principal 
and interest thereof," it at once appears that the commissioners must at all events 
issue bonds in order to properly execute the power conferred upon them by this 
section. 

In my opinion. however, if the commissioners should seek to borrow money on 
their note, or that of the county, agreeing in writing, and as a part of the act of 
borrowing, to issue bonds to secure or take up the note, a lender of money would 
he justified in advancing the funds sought to be raised. 

Section 2294. General Code, of course, requires the sale of bonds issued by the 
county commissioners to be advertised for three weeks, and to be made to the 
highest bidder. 1t seems to me that, with respect to the purpose now under con­
sideration, i. e., the relief or support of the poor, the two sections cited should be 
so construed together as to permit the procedure above outlined to be so followed. 
Such an interpretation does no violence to section 2434. which expressly mentions 
the borrowing of the money and the issuing of the bonds as two separate acts, 
and merely requires that the bonds be issued to secure the money which may have 
been already borrowed. 

In other words, this interpretation of the section makes it mean that the execu-
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tion and delivery of the note may lawfully precede the issuance of the bonds; hut 
that the bonds must be issed in any event; so that the subsequent issue of the 
bonds is a condition of or limitation upon the power of the commissioners to issue 
the note. 

Therefore, as already suggested, commissioners should be abk, in my judgment, 
to secure money for their immediate needs by issuing notes themselves, conditioned 
upon the subsequent issue of bonds. Of course, the lender upon such an in­
strument of indebtedness would do well to look into the ability of the county to 
float its bonds when issued. 

743. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

1\RTICLES OF IXCORPORATIOX-"BLUE SKY" LAW-INSURA:\CE 
C0:\1 PA~IES-CO:\Il\ilSSIOXS-CAPIT AL STOCK. 

The superiuteudc1zt of insurance as the commissiouer for the purposes of the 
"blue sky" law, IIIGJ! issue his certificate upon the pa:yment of the proper fees to the 
incorporators of au iusurauce company other than life, who have entered into a 
coutract with oue or more persous to pay them commissions for the sale of its 
stocll. Such commissious together with other organization expenses, coming within 
the fifteen per ceut. prescribed by section 12 of the "blue sky" law. 

CoLUMBUS, Oaro, February 7, 1914. 

HoN. EDMOND H. :\IooRE, Superiuteudent of lusurance, Columbus, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of January 22nd, in 
which you state that you have been informed that the secretary of state has 
invited the opinion of this department upon the question as to whether or not a 
certificate of subscription of ten per cent. of the authorized capital stock of an 
insurance company, other than life, is required or permitted to be filed with the 
secretary of state. Your letter requests that, in the event that my holding in answer 
to the secretary's question is that such a certificate may not be filed, I advise you 
upon the following questions: 

"1. :\lay the incorporators of an insurance company, other than life, 
enter into a valid contract to pay commisions for the sale of stock of such 
company prior to the time when all of the original capital stock of such 
company has been sold and the organization referred to in section 9515, 
General Code, completed? 

"2. In view of the provisions of sections 12, 14, 16 and 19 of the 
''blue sky" law, is the superintendent of insurance in a proper case 
authorized to issue his certificate provided for in such section 16 to such 
embryo insurance ccmpany, where it apepars that a contract to pay com­
missions for the sale of its stock are outstanding or contemplated, and 
where such commissions, together with other organization expenses, come 
within the limit of fifteen per cent.? 

I enclose herewith copy of an opinion rendered to the secretary of state, in 
answer to his question, to which you refer. You will observe that I have held 
therein that a certificate of subscription of ten per cent. of the authorized capital 
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stock, such as that referred to in section 8633, General Code, may not be filed in 
the process of the organization of an insurance company, other than life, subject 
to the provisions of sections 9512 et seq., General Code. 

It therefore devolves upon me to answer your questions. Considering the first 
of them, I quote section 9513, General Code, which is as follows: 

''The persons named in the articles of incorporation, or a majority 
of them, shall be commissioners to ope1t books for the subscription of stock 
in the company, at such times and places as they deem proper, and shall 
keep them open until the full amount specified in the articles is subscribed." 

The powers of those who are designated by the statute as "commissioners" to 
open books for the subscription of stock of an in;mrance company, other than life, 
are identical, so far as the statute itself is concerned, with those of the incorporators 
of an ordinary corporation for profit before ten per cent. of the authorized capital 
stock of such a corporation has been subscribed. On this point section 8630, 
General Code, provides as follows: 

"The persons named in the articles of incorporation of a corporation 
for profit, or a majority of them, shall order books to be opened for sub­
scriptions to the capital stock of the corporation at such time or times 
and place or places as they deem expedient." 

It is of course apparent that even in the case of an ordinary corporation for 
profit there must be a time when the "corporation" consists of its incorporators, 
that time being the interval between the issuance of the certificate of incorporation 
and the time when one-tenth of its authorized capital stock is subscribed. In this 
respect an insurance company, other than life, differs from an ordinary corpora­
tion only in that the interval during which the condition above referred to exists 
is prolonged until the entire capital stock of the corporation is subscribed. 

Both the statutes last above cited refer to the "opening of books" and con­
stitute the incorporators commissioners for that purpose. The assumption of the 
legislature seems to have been that, upon notice being given that books are open, 
the investing public would at once, without further solicitation, visit the place 
mentioned in the notice, at the time th.erein mentioned, and subscribe for stock 
in the new enterprise. But in the practical sense, if there ever was a time when 
capital was as anxious as this to find investment, that time has certainly passed by. 
\.Yith the exception of such corporations as amount to little more than incorporated 
partnerships and individuals solicitation is necessary, in order to secure sub­
scriptions to the capital stock of an embryo corporation. 

Obviously, whatever solicitation is found to be necessary prior to the time 
when complete organization may take place falls properly within the province of 
the "commissioners of subscription." 

Practically this has always been so; and in the usual course of the organiza­
tion of a company the function known as "promotion" has found its necessary 
place. 

So the authorities have come to recognize, out of the very necessities of the 
case, the right of what are known as the "promoters" of a corporation to make 
contracts and incur liabilities, primarily their own but subject to ratification by 
the corporation when fully organiz.ed, and when so ratified, either especially or 
by· mere acceptance of b'enefits, ultimately binding upon the corporation itself. 
See generally, 
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Thompson on Corporations, Vol. 1, Chapter 4. 
Commercial Company vs. :\liller, 1 C. C. n. s. 569. 
Bank vs. Fence Post Company. 3 C. C. n. s. 372. 
Third Ward Association vs. Latze, 11 Bull. 285. 

Building Association vs. Zahner, 10 Am. L. H.ecord, 181, 6 Bull. 389. 
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Howe,·er, I am of the opinion that the incorporators of an insurance company 
other than life have definite corporate powers greater than those of mere promoters. 
Section 8627 of the General Code provides as follows: 

"Upon filing articles of incorporation, the persons who subscribed them, 
their. associates, successors, and assigns, by the name and style provided 
therein, shall be a body corporate, with succession, power to sue and be 
sued, contract and be contracted with: also, unless specially limited, to ac­
quire and hold all property, real or personal, necessary to effect the object 
for which it is created, and at pleasure convey it in conformity with its 
regulations and the laws of this state. Such corporation also may make, 
use, and at will alter a common seal, and do all other acts needful to ac­
complish the purposes of its organization." 

That this section applies to insurance companies, other than life, is disclosed 
by the legislative history abstracted in the opinion to the secretary of state, copy 
of which is enclosed herewith. That is to say, it is one of the provisions not at 
present found in the insurance code, and which is a necessary provision in the 
sense that without it the exact status of the incorporators as to power to open books 
etc., is not provided for; and when reference is had to the legislative history 
mentioned it appears that the original insurance code provided that the incor­
porators should have the same powers and be subject to the same duties and 
liabilities as provided with respect to incorporators of a general corporation. The 
conclusion necessarily follows, I think, that a corporation, as such, comes into 
existence as soon as the articles of incorporation are filed and is composed of the 
incorporators. The corporation at this stage of the proceeding has the general 
power to contract and be contracted with, etc., but only for the specific purposes 
for which a corporation may exist at this stage .of its organization. That is to 
say, it may not do business in the technical sense, nor pursue the objects of its 
specific incorporation; but with respect to the doing of its constituent acts and all 
those necessary to complete its organization, it enjoys the corporate franchise 
and the powers flowing therefrom. 

I am therefore of the opinion that the incorporators of an insurance company, 
other than life, after the filing of the articles of incorporation, but before the 
complete organization of the corporation as a business company, do possess all 
the powers that the corporation has with respect to securing subscriptions for its 
capital stock. That being the case. I am of the opinion that a contract of the kind 
mentioned in your first question is a valid one and binds not only the "com­
missioners" in their personal capacity, but also the corporation itself when organized. 

Your second question requires consideration of some of the provisions of the 
"blue sky" law. Section 12 is prohibitory in character; it provides in part as 
follows: 

"Ko person or company shall, for the purpose of organizing or pro­
moting any insurance company * * * dispose or offer to dispose, within this 
state, of any such stock, unless the contract of subscription * * * shall 
be in writing, and contain a provision substantially in the following 
language: . 
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"'No sum shall be used for commission, promotion and organization 
expenses on account of any share of stock in this company in excess of 
____ per cent. of the amount ·actually paid upon separate subscriptions 
* * * and the remainder of such payments shall be invested as authorized 
by the law governing such company and held by the organizers * * * 
and the directors and officers of such company after organization, as bailees 
for the sub,criber, to be used only in the conduct of the business of such 
company after having been licensed and authorized therefor by proper 
authority.' 

.. The amount of such '' '' * expenses shall in no case exceed li fteen per 
cent. of the amount actually paid upon the subscription . 

.. Funds and securities held by such organizers, trustees, directors or 
officers, as bailees, shall be deposited with a bank or trust company of this 
state or invested as provided by (certain) sections of the General Code 
until such company has been licensed as aforesaid." 

Section 14, also mentioned by you, refers to and operates upon the "dealer." 
This term is defined in section 2 of the act as follows: 

"The term 'dealer,' as used in this act, shall be deemed to include any 
person or company * * * disposing, or offering to dispose, of any such se­
curity, through agents or otherwise, and any company engaged in the market­
ing or flotation of its own securities either directly or through agents 
or underwriters or any stock promotion scheme whatsoever; except (here 
follow certain exceptions of no interest in this connection)." 

The same section also defines the term "company" as follows: 

"any corporation, co-partnership or association, incorporated or umncor­
porated, and whenever and wherever organized." 

Coming now to section 14, its operative provisions are as follows: 

"No dealer, for the purpose of organizing or promoting any com­
pany * * * shall, within this state for or on behalf of the issuer or any 
underwriter thereof, dispose or attempt to dispose of any such security 
unless such dealer be licensed as provided herein and until, together with 
the filing fee of five dollars, there be filed with the 'commissioner' the 
application of such issuer for the certificate provided for in section six­
teen of this act, and, in addition to the other information hereinbefore 
required (here follow certain items of information, some of which could 
only emanate from a company already organized. However, these items 
of information so required cannot, in my judgment, be held to alter the 
meaning of the provision already quoted from section 14, which clearly in­
cludes within the purview of that section dealers engaged in promoting a 
company before its organization, as well as dealers existing in the floatation 
of its securities after organization)." 

Before going further it is necessary to define the phrase "dispose of securities." 
as used in section 14. This is also defined in section 2, as follows: 

"'dispose of' shall be construed to mean * * * obtain subscription for." 

Therefore, it is apparent that section 14 applies, although in reality there 1s 
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no "security'' in existence during the technical "promotion" of a company. In other 
words, while the statute uses the phrase "dispose of securities," this phrase is 
intended to include obtaining subscriptions for securities to be thereafter issued. 

The word "securities" is defined by section 1 of the law so as clearly to include 
stocks. 

You next refer to section 16. This section authorizes the issuance of a cer­
tificate to the applicant who applies under section 14. It contains certain provisions 
which are somewhat inconsistent with some of those of section 14, in that it 
empowers the "commissioner" to make an examination of the "issuer of securities," 
and authorizes him to issue his certificate only in the event that "he shall find that 
the law has been complied with, and is satisfied that said company is solvent, that 
its business is properly and legitimately conducted, and that its proposed disposal 
of its securities or other property is not on unfair terms." Xo such investigation of 
the "issuer" could be had while the "isst!er" is not yet in existence as such; clearly, 
no investigation of solvency or method of conducting business could be made as 
to a corporation still in the embryonic stage; yet section 14 clearly authorizes an 
application on behalf of a dealer engaged in organizing or promoting a company, 
as well as on the part of one engaged in assisting in the floatation of the securities 
of an organized company. Therefore, I am of the opinion that not all of the con­
ditions in section 16 apply universally, hut that where the certificate is sought by a 
promoter or by a dealer operating in behalf of promoters, the "commissioner," if 
he finds that the law has been complied with, and is satisfied that the business 
venture is a sound one, and that the proposed disposal of securities is not on 
unfair terms, may issue a certificate upon the payment of a fee without satisfying 
himself of the solvency of any company as a going concern, or the proper and 
legitimate conduct of its business. To hold otherwise would deprive the first 
pro\·ision of section 14, and many of the other provisions of the act, including some 
of the definitions in section 2, of all meaning whatsoever, and would limit the 
issuance of certificates to those engaged in assisting in the floatation of the stock 
of an organized company. 

Section 19, to which' you also refer, prm·ides that: 

"If the issuer of such securities be a company incorporated, organized 
or formed to make any insurance named in subdivisions 1 and 2, division 
3, title IX of the General Code (evidently the legislature contemplated title 
IX of part sccoud) the 'commissioner' for all· the purposes named in sec­
tions 14 and 16 of this act shall he the superintendent of insurance of this 
state * ~~ *." 

This section operates, in my judgment, upon a situation :;uch, as that concerning 
which you inquire, because. although the ''i>suer" in the case of the promotion of a 
company, is not yet in existence. yet, the corporation to be formed in the future is 
for all the purposes of the act the ''issuer." For the promoters, while they are 
securing subscriptions, have no authority whate\;er as a matter of course to issue 
any security; that must be done by the corporation when organized. 

I am therefore of the opinion that when the securities to be sold are those of a 
corporation yet to be organized, which when organized will be "a company * * * 
organized * * * to make any insurance named, etc., as provided in section 19, the 
"commissioner," for the purposes of section 14 and 16, supra, is the superintendent 
of insurance. 

Considering all the sections above quoted and referred to, together, I am of the 
opinion that the superintendent of insurance, as the "commissioner" for the "purposes 
of the "blue sky" law, may issue his certificate upon the payment of the proper fee 
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to the incorporators of an insurance company, other than life, who have entered 
into a contract with one or more persons to pay them commissions for the sale of its 
stock; such commissions, together with other organization expenses, coming within 
the fifteen per cent. prescribed by section 12 of the act. 

Inasmuch as the incorporators constitute the company during its embryonic 
stage, the certificate may be issued to or with respect to the company as such, 
using the corporate name. 

Only in the way which I have outlined could the ''blue sky" law operate upon 
or apply to the securing of subscriptions to the capital stock of an insurance com­
pany, other than life; and as the intention to make its provisions applicable to the 
securing of such subscriptions is very clear, I have reached the conclusion that 
whatever inconsistencies and verbal difficulties may be encountered in the language 
of the "blue sky" law must be subordinated to that controlling intention. 

744. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CO!\'VEY ANCE OF PUPILS IN A SPECIAL DISTRICT-BOARD OF ED­
UCATIO:\'-TRUAXT OFFICER-CO:\!PULSORY ATTENDAI\CE AT 
SCHOOL-SPECIAL DISTRICT. 

A board of education of a special school district, through its tnta11t officer, can 
co111pel pupils of a special school district who reside more than one and one-half 
miles from tlze school in such special district to attend school of such district, 
without pro·uidi11g co11ve:ya11ce therefor, provided that sltch pupils are within the 
age li111itation fixed by section 7763 of the Geueral Code, and provided they are not 
excused from attcudiug school in the 111a1111Cr provided by said section. 

CoLUMBus, 0Hro, January 22, 1914. 

HoN. JAMES A. ToniN, Prosecutiug Attorney, Lancaster, Ohio. 

DEAR SIR :-Under date of November 8, 1913, you submitted to this department 
a request for an opinion, as .follows: 

"The I\ ew Salem special school district was formed from the village 
and outlying territory, including part of subdistrict No. 8, after which the 
school in said subdistrict was abandoned. Under section 7763, General 
Code, as amended in 103 0. L., page 898, can the board of education (the 
truant officer) of ·such special district, compel pupils residing more than 
one and one-half miles from the school in such special district, to attend 
that school, without providing conveyance therefor?" 

In answer to your inquiry, I desire first of all to consider and comment upon 
all sections of the school code which bear upon the matter of providing for con­
veyance of pupils of the respective school districts of the state. 

Section 7730 of the General Code, provides for the suspension of schools in 
subdistricts of township districts and for the conveyance of pupils of such dis­
tricts, as follows: 

"The board of education of any township school district may suspend 
the schools in any or all subdistricts in the township district. Upon such 
suspension the board must provide for the conveyance of the pupils re-
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siding in such subdistrict or subdistricts to a public school in the township 
district, or to a public school in another district, the cost thereof to be paid 
out of the funds of the township school district. Or, the board may abolish 
all the subdistricts providing cowve:yance is furllished to one or more cea­
tral schools, the expeuses thereof to be paid out of the funds of the dis­
trict. * * ¢" 
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Section 7731 of the General Code, provides for the centralization of township 
schools, and furth!"r provides that when transportation of pupils is provided for, 
conveyance must pass within at least one-half mile of the respective residences of 
all pupils, as follows: 

"X o township schools shall be centralized under the next preceding 
section by the board of education of the township until after sixty days' 
notice has been given by the board, such notices to be posted in a con­
spicuous place in each subdistrict of the township. \Vhen transportation 
of pupils is provided for, the conveyance must pass within at least the 
distance of one-half of a mile from the respective residences of all pupils, 
except when such residences are situated more than one-half of a mile 
from the public road. But transportation for pupils living less than one 
and one-half miles, by the most direct public highway, from the school 
house shall be optional with the board of education." 

Section 7748 of the General Code, provides that in certain instances, the board 
of education must pay the tuition of all successful applicants who have complied 
with the provisions of said section and who reside more than four miles from 
the high school provided by the board, by the most direct route of public travel, 
when such applicants attend a nearer high school, or, that such board, in lieu of 
paying such tuition, may pay for the transportation of the pupils living more than 
four miles from such school, as follows: 

"A boanl of cuu~atiun providing a third grade high school as defined 
by law shall be required to pay the tuition of graduates from such school 
residing in the district at any first grade high school for two years, or at 
a second grade high school for one year and a first grade high school for 
one year. Such a board providing a second grade high school as defined 
by law shall pay the tuition of graduates residing in the district at any 
first grade high school for one year; except that, a board maintaining a 
second or third grade high school is not required to pay such tuition when 
a levy of twelve mills permitted by law for such district has been reached 
and all the funds so raised are necessary for the support of the schools of 
such district. No hoard of education is required to pay the tuition of any 
pupils for more than four school years; except that it must pay the tuition 
of all successful applicants, who have complied with the further provisions 
hereof, residing more than four miles by the most direct route of public 
tra\·el, from the high school provided hy the hoard, when such applicants 
attend a near!"r high school, or i11 lieu of payi11g such tuition tlze board of 
educatio11 uzaintai11i11U a high school ma:,• f'ay for the transportation of the 
f'uf'ils lh•i11g more tha11 four miles from the said hiyh school, maintained 
by the said board of education to said high school. \Vhere more than one 
high school is maintained, by agreement of the board and parent or 
guardian, pupils may attend either and their transportation shall be so paid. 
A pupil living in a village or city district who has completed the elementary 
~chool course and whose legal residence has been transferred to a township 
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or special district in this state, before he begins or completes a high school 
course, shall be entitled to all the rights and privileges of a Boxwell-Pat­
terson graduate." 

Section 7733 of the General Code, provides that a board of education of any 
village school district may at its option provide for the conveyance of the pupils 
of the district or any adjoining district, to the school or schools of the district, 
the expense of conveyance to be paid from the school funds of the district wherein 
such pupils reside, as follows: 

"At its option, the board of education in any village school district 
may provide for the conveyance of the pupils of the district or a11y adjoin­
ing district, to the school or schools of the district, the expense of convey­
ance to be paid from the school funds of the district in which such pupils 
reside. But such boards as so provide transportation, shall not be required 
to transport pupils living less than one mile from the school house or 
houses." 

Section 7732 of the General Code, provides that boards of education of special 
school districts may provide for the conveyance of the pupils of such district to the 
school or schools of the district or to a school of any adjoining district, as follows: 

"Boards of education of special school districts may provide for the 
conveyance of the pupils of such districts to the school or schools of the 
districts or to a school of any adjoining district, the expense of such con­
veyance to be paid from the school fund of the special school districts. 
But boards of education of such districts as provide transportation for the 
pupils thereof, shall not be required to transport pupils living less than 
one mile from the school house; and such boards of education shall not 
discriminate between different portions of said districts or between pupils 
of similar ages or residing at similar distances from the school house." . . 

If the legislature had intended to make the conveyance of pupils in ·special 
school districts mandatory, it would have specifically provided that such conveyance 
"must" be provided, as in the case of section 7730 of the General Code, supra. Or, 
the legislature would have mandatorily required that one of two things "must" 
be done by the board of education, such as either paying the tuition of pupils 
residing in its district, who live over a certain distance from the school provided and 
who attend a nearer school than the one provided in their own district, or provide 
for the payment of the transportation o.f such pupils to its own school in lieu of 
paying such tuition, as in the case of the provisions contained in section 7748 of 
the General Code, supra. 

Instead of making the com·eyance of pupils mandatory upon the boards of educatioil 
of special districts, the legislature has seen fit to make it ottly directory, and seems to 
special districts, the legislature has seen fit to make it only directory, and seems to 
have left the matter of such conveyance somewhat within the discretion of the 
boards of education of special school districts by merely providing that such boards 
"may" provide for conveyance of the pupils of such districts. In other words, the 
legislative intent seems to be that the conveyance of pupils in special school dis­
tricts is optional with the boards of education of such district, the same as it is 
optional with the boards of education of village districts, as provided by section 
7733 of the General Code, supra. 

Section 7763 of the General Code, as amended in 103 0. L., p. 898, mandatorily 
requires that every parent, guardian or other person having charge of any child 



ATTOR}.""EY GEXER.\L. 155 

between certain specified ages, "111ust" send such child to a public, private or paro­
chial school, for a certain specified time, as follows: 

"Every parent, guardian or other person having charge of any child 
between the ages of eight and fifteen years of age if a male, and sixteen 
years of age, if a female, must send such child to a public, private or 
parochial school, for the full time that the school attended is in session, 
which shall in no case be for less than twenty-eight weeks. Such attendance 
must begin within the first week of the school term, unless the child is 
excused therefrom by the superintendent of the public schools, in city or 
other districts having such superintendent, or by the clerk of the board of 
education in village, special and township districts not having a superin­
tendent or by the principal of the private or parochial school, upon satis­
factory showing, either that the bodily or mental condition of the child 
does not permit of its attendance at school, or that the child is being iii­
structed at home by a person qualified, in the opinion of such superin­
tendent or clerk, as the case may he, to teach the branches named in the 
next preceding section." 

The cotweyance of pupils residing in special school districts being optional 
with the board of education of special school districts, as provided by section 7732 
of the General Code, supra. and the attendance of pupils between certain ages being 
mandatorily required by the provisions of section 7763, as amended in 103 0. L., 
p. 898, supra; it is therefore my opinion, in direct answer to ycur inquiry, that a 
board of education of such special school district, through its truant officer, can 
compel the pupils of such school district, who reside more than one and one-half 
miles from the school in such special district, to attend the schools of such district 
without prO\·iding conveyance therefor, provided that such pupils are within the age 
limitation fixed by said section 7763, and provided that they are not excused from 
attending school in the manner provitkd by said section; and provided further that 
such pupils are not attending a school in their own district wherein they reside, or 
a school in an adjoining district which is nearer than the school to which they are 
assigned in their own district wherein they reside, as provided by section 7735, 
G. C., as follows: 

"\Vhen pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may at­
tend a nearer school in the same district, or if there be none nearer therein, 

. then the nearest school in another school distr~ct, in all grades below the 
high school. In such cases the board of education of the district in which 
they reside must pay the tuition of such pupils without an agreement to that 
effect .. But a board of education shall not collect tuition for such attendance 
until after notice thereof has been given to the board of education of the 
district where the pupils reside. X othing herein shall require the consent 
of the board of education of the district where the pupils reside, to such 
attendance." 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 



156 ANNUAL REPOR'I' 

745. 

INDETERl\IINATE SENTENCE-PAROLE PRISONERS-FORMER IM­
PRISONMENT . IN A PENAL INSTITUTION-INDETERl\IINATE 
SENTENCE LA \V. 

Where a prisoner has served an indeterminate sentence under the new inde-· 
terminate sentence law, and such prisoner has served a previous term in a penal 
institution, the board of administration ca1111ot parole such prisoner, although the 
board may, by virtue of section 2160 grant to Gil}' such prisoner an absolute re­
lease at a11:J' time between the expiration of the minimum and maximum terms 
provided for by law for the crime for which such prisoner was convicted. 

CoLUMBUS, OHio, January 15, 1914. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-·have your letter of December 20, 1913, asking as follows: 

"Can the Ohio board of administration parole a prisoner serving 
an indeterminate sentence under the new indeterminate sentence law, 
when such prisqner has served a previous term in a penal institution?" 

The indeterminate sentence 'law ( 103 0. L., 229) reads: 

AN ACT 

"To provide for indeterminate penitentiary sentences and to re_peal section 
2166 of the General Code. 

"Be it enacted by the general assembly of the state of Ohio: 
"Section 1 .. That section 2166 of. the General Code be amended to 

read as follows: 
"Section 2166: Courts imposing sentences to the Ohio penitentiary for fel­

onies, except treason, and murder in the first degree, shall make them 
general and not fixed or limited in their duration. All terms of imprison­
ment of persons in the Ohio penitentiary may be terminated by the Ohio 
board of administration as authorized by this chapter, but no such terms 
shall exceed the maximum, nor be less than the minimum term provided 
by law for the felony of which the prisoner was convicted. If a prisoner is 
sentenced for two or more separate -felonies, his term of imprisonment may 
equal, but shall not exceed, the aggregate of the maximum terms of all the 
felonies for which he was sentenced, and, for the purposes of this chapter, he 
shall be held to be sen·ing one continuous term of imprisonment. If through 
oversight or otherwise, a sentence ~o the Ohio penitentiary, should be for a 
definite term, it shall not th~reby become void, but the person so sen­
tenced shall be subject to the liabilities of this chapter, and receive the 
benefits thereof, as if he had been sentenced in the manner required by this 
section. 

"Secti()n 2. That original section 2166 of the General Code is here­
by repealed." 

This section is substituted for section 2166, chapter 2, division 4 of the General 
Code entitled "penal institutions." 

Inasmuch as this law provides that '-'all terms of imprisonment of persons 
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in the Ohio penitentiary may he terminated by the Ohio board of administration 
as authorized by this chapter" we must look to .the other provisions of the chapter 
to find in what manner the board may act. 

Section 2160 of the chapter provides: 

"The board of managers shall provide for the conditional or abso­
lute release of prisoners under a general sentence of imprisonment, and 
their arrest and return to custody within the penitentiary. A prisoner 
shall not be refeased, conditionally or absolutely, unless, in the judg­
ment of the managers, there are reasonable grounds to believe that his 
release is not incompatible with the wei fare of society. A petition or 
application for the release of a prisoner shall not be entertained by the 
board. A prisoner under general sentence to the penitentiary shall not 
be released therefrom until he has served the minimum term provided by law 
for the crime of which he was convicted; and he shall not be kept in the 
penitentiary beyond the maximum term provided by law for such offense." 

Section 2169 provides: 

"The board of managers shall establish rules and regulations by which 
a prisoner under sentence other than for murder in the first or second 
degree, having served the minimum term provided by law for the crime 
of which he was convicted and not. previously convicted of felony or not 
having served a term in a penal institution, or a prisoner under sen­
tence for .murder in the first or second degree having served such sen­
tence twenty-five full years, may be allowed to go upon parole outside 
the buildings and enclosures of the penitentiary. Full power to enforce 
such rules and regulations is hereby conferred upon the board, but the 
concurrence of every member shall be necessary for the parole of a 
prisoner." 

If the words "conditional release" used in section 2160 do not mean "parole." 
the question you ask would be easily answered in the affirmative. But a careful 
reading of the statutes has convinced me that these words mean one and the 
same thing, and even without such investigation it would be hard to imagine a 
conditional release that would not be a parole, or a parole that would not be a 
conditional release. So in the discussion of this question I shall consider the two 
words as synonymous. 

Sections 2160 and 2169 were originally sections 5 and 8 respectively of "an 
act relating to the imprisonment of convicts in tbe Ohio penitentiary and the 
employment, government and release of such convicts by the board of managers." 
These sections are found on pages 74 and 75 of volume St; Ohio Laws, and read: 

Section 5. "Every sentence to the institution of a person hereafter 
convicted of a felony, except for murder in the second degree who has 
not previously been convicted of a felony and served a term in a penal 
institution, shall be, if the court having said case thinks it right and prop­
er to do so, a general sentence of imprisonment in the penitentiary. The 
term of such imprisonment of any person so convicted and sentenced, 
may be terminated by the board of managers as authorized by this act, 
but such imprisonment shall not exceed the maximum term provided by 
law for the crime for which the prisoner was convicted and sentenced; 
and no prisoner shall he released until after he shall have served at least 
the minimum term provided by law for the crime for which the prisoner 
was convicted. 
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Section 8. "The said board of managers shall have power to es­
tablish rules and regulations under. which prisoners sentenced to im­
prisonment under section 5 of this act, may be allowed to go upon parole 
outside of the buildings and enclosures, but to remain, \\;bile on parole, 
in the legal custody and under the control of the board, and subject at 
any time to be taken back within the enclosure of said institution; and 
full power to enforce such rules and regulations, and to retake and re­
imprison any convict so upon parole, is hereby conferred upon said board, 
whose written order, certified by its secretary, shall be a sufficient warrant 
for all officers named therein, to authorize such officer to return to actual 
custody any conditionally released or paroled prisoner; and it is hereby 
made the duty of all officers to execute said order the same as ordinary 
criminal process." 

Section 8, above quoted, was amended in 82 0. L., p. 236, to read as follows: 

''That said board of mai1agers shall have power to establish rules 
and regulations under which any prisoner who is now, or hereafter may 
he, imprisoned under a sentence other than for murder in the first or 
second degree, who may have served the minimum term provided by law 
for the crime for which he was convicted, and who has not previously 
heen convicted of a felony, and served a term in a penal institution, may 
he allowed to go upon parole outside of the buildings and enclosures, but 
to remain, while 'on parole, in the legal custody and under the control of 
the hoard, and subject at any time to he taken hack within the enclosure 
of said institution.'' 

It will he noted that section 5 of the act withheld from the court the power 
tn impose an indeterminate sentence in cases where the prisoner had been "pre­
viously convicted of a felony and served a term in a penal institution," and that 
section 8, as amended in 82 0. L., p. 236, made such prisoner ineligible for parole. 
For this reason, at that time, the question you now ask could not have arisen. 
since a prisoner previously convicted could not have been given an indeterminate 
sentence under section 5, nor paroled under section 8 as amended. 

Section 5 of the act referred to appears in the Revised Statutes in practically 
the same form as when originally enacted, and section 8 appears in the revised 
statutes in the same form as amended in 82 0. L., p. 236, above quoted. 

These sections were carried into the General Code by the codifying commis­
sion as sections 2160 and 2169, but the codifying commission omitted entirely that 
part of section 5 which conferred on the courts the power to impose general sen­
tences. The part omitted by the codifying commission read: 

"Every sentence to the penitentiary of a person hereafter convicted 
of a felony, except murder in· the second degree, who has not previously 
been convicted of a felony and oerved a term in a penal institution, may 
be, if the court having said case thinks it right and proper, a general 
sentence of imprisonment in the penitentiary." 

So that in the General Code we find section 2160 providing for the parole 
and absolute release of prisoners serving general or indeterminate sentences, but 
nowhere in the code do we find any authority for the court to impose such sen­
tences, nor any mention of any ·class of prisoners being precluded from receiving 
such sentences. 

But in 103 Ohio Laws, page 29, the legislature again conferred on the courts 
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the power to impose such sentences, and made it compulsory for the court to so 
sentence all prisoners regardless of the fact that they may have been previously 
convicted, and said "all terms of imprisonmen.t: of persons in the Ohio peniten­
tiary may be terminated by the Ohio board of administration, as authorized by 
this chapter." 

This they did with sections 2160 and 2169 before them, section 2160 providing 
that all prisoners who should be given indeterminate sentences could be paroled 
or absolutely released by the board, and section 2169 providing that no prisoner 
could be paroled who had previously been convicted of a felony or had served a 
term in a penal institution. The question now is-did the legislature, when they 
declared in 103 0. L., in the face of these two provisions that all sentences to 
the penitentiary, except for treason and murder in the first degree, must there­
after bP. indeterminate, mean to allow all prisoners so sentenced to receive paroles 
by virtue of section 2160, or only those prisoners so sentenced not previously 
convicted of a felony in accordance with section 2169? 

Under section 2160 the board can absolutely release such second term prisoner 
sentenced to an indeterminate sentence any time between the expiration of the 
minimum and maximum term provided by law for the crime of which he was 
convicted, and in the absence of any further action on the part of the legislature, 
it might be held that in enacting the indeterminate sentence law (103 0. L., 29) 
it was the legislative intent to make all prisoners sentenced under that law eligi­
ble to parole under section 2160, regardless of the fact that some may previously 
have been convicted of a felony. Such holding it would seem would arrive at 
the real intention of the legislature and harmonize with the spirit of the inde­
terminate sentence law, for surely if the board has power to absolutely release 
a prisoner so sentenced, it should have the power to conditionally release, in order 
to determine after a trial whether the prisoner has reformed to such an extent as to 
warrant his absolute release. 

But on April 14, 1913, about a· month and a half after the indeterminate sen­
tence law was passed, the legislature repealed section 2169 of the General Code 
and re-enacted it in a different form, making provision for the paroling of pris­
oners sentenced for murder in the second degree, and granting to the Ohio board 
of administration the power to designate geographical limits to which a paroled 
prisoner may he confined. This action on the part of the legislature settles the 
question beyond a doubt and compels the conclusion that the legislature intended, 
in enacting the indeterminate sentence law, to withhold the parole pri\·ilege from 
a prisoner sentenced under that law when such prisoner had previously been 
convicted of a felony and served a term in a penal institution, for when they 
repealed section 2169 and re-enacted it in a different form, surely if they intended 
that all prisoners were to be paroled they would have taken advantage of such an 
opportunity to remove the clause withholding the privilege of parole from pri,on­
ers previously convicted. The fact that they did not do this is, in my mind, con­
firmatory of their intention in enacting the indeterminate sentence law, to with­
hold such parole privilege from prisoners previously convicted. and it is. there­
fore, my opinion that the Ohio board of administration cannot parole any pris­
oner sentenced under the indeterminable se11tence law passed February 13, 1913, 
when such prisoner has previously been convicted of. a felony, or has ser\'(:d a 
term in a penal institution. although the board may, hy \·irtm· of section 211)0 
grant to any such prisoner an absolute release at any time between the expiration 
of the minimum and maximum terms provided by law for the crime for which 
such prisoner was convicted. · 

Very truly yours, 
TI~IOTHY S. HO<;.\x, 

A ttor11ey Ge11eral. 
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i46. 

INDETER:O.IINATE SEXTEXCE LAW-:O.IAXL\IU:O.I AXD :O.JIXDIU:O.l SEX· 
TENCE- POWERS OF PAROLE BOARD- CO:\CURREXCE' SEX· 
TEKCES. 

Under the indeterminate sentence law, it was the intention of the legislature 
to treat prisoners serving concurrellt se11tences as servi11g one term. The only 
way this ca11 be do11e is to add the mi11imum and maximum terms for the differ­
CHI felollies a11d treat the prisoner as serving one term for the dijjere11t felo11ies 
of which he was colzz•icted, with such combined minimums and 1naximums as the 
limiting one which the board may act. 

CoLVMilUS, OHIO, December 13, 1913. 

HoN. P. E. THU~L\S, 1Varde11, Ohio Penitentiary, Columbus, Ohio. 

DEAR StR :-I have your letter of October 20th, 1913, inquiring substantially as 
follows: 

"Under the indeterminate sentence law how are we to enter a pris­
oner on our records, and what is his maximum and minimum time in 
so far as the parole board is concerned in each o·f the following cases: 

"A prisoner is sentenced to serve two terms for two different crimes, 
for which the maximum and minimum penalties provided by statute differ, 
the sentence providing one term is to begin at the expiration of the other; 
for example, John Smith is sentenced to an indeterminate sentence for 
burglary from one to fifteen years, and an indeterminate sentence for 
perjury from three to ten years, the term in one case to begin at the ex­
piration of the other. 

"2. A prisoner is sentenced for two terms for two different crimes, 
for which the maximum and minimum penalties provided by statute differ, 
but nothing is said in the commitment paper in regard to one sentence be­
ginning at the expiration of the other; for example, William Jones is sen­
tenced to an indeterminate sentence hom one to fifteen years for burg­
lary, and an indeterminate sentence from three to ten years for perjury, 
nothing being said in the sentence in regard to when the terms shall com­
mence." 

This department has heretofore held that where the court sentenced a prisoner 
to two or more terms, one to begin at the expiration of the other, the terms ran 
consecutively, but that in the absence of such provision in the sentence the two 
terms ran concurrently. 

The new indeterminate sentence law ( 103 0. L., p. 29) reads: 

"Courts imposing sentences to the Ohio penitentiary for felonies. 
except treason, and murder in the first degree, shall make them general 
and not fixed or limited in their duration. All terms of imprisonment 
of persons in the Ohio penitentiary may be terminated by the Ohio board· 
of administration as authorized by this chapter, but no such terms shall 
exceed the maximum, nor be less than the minimum term provided by 
law for the felony of which the prisoner was convicted. If a prisoner 
is sentenced, for two or more separate felonies, his term of imprisonment 
may equal, but shall not exceed, the aggregate of the maximum term~ 
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of all the felonies for which he was sentenced and, for the purposes of 
this chapter, he shall be held to be serving one continuous term 0f im­
prisonment. If, through oversight or otherwise, a sentence to the Ohio 
penitentiary should be for a definite term, it shall not thereby become 
void, but the person so sentenced shall be subject to the liabilities of this 
chapter, and recei\·e the benefits thereof, as if he had been sentenced in 
the manner required by this section." 

Particular attention is called to that part of the above section which reads as 
follows: 

"If a prisoner 1s sentenced for two or more separate felonies, his 
term of imprisonment may equal, but shall not exceed, the aggregate of 
the maximum terms of all the felonies for which he was sentenced, and 
for the purposes ·of serving one continuous term of imprisonment." 

In the usc oi these words the legislature has, I think, taken away from th~ 
courts oi this 'tate the power to in1pose concurrent sentences to the Ohio peni­
tentiary, and in every instance when a prisoner is sentenced to the penitentiary for 
two or more felonies, the Ohio board of administration may, if they sec fit, cause 
him to serve the aggregate of the maximum terms for all the felonies oi which 
he was convicted. 

This is clear from a careful reading of the statute, and is in harmony with 
the spirit of the indeterminate sentence law the object of which is to vest in 
the prison authorities the power to determine when a prisoner can safely be re­
leased. 

\Vhile the statute clearly states that when a prisoner is sentenced for two or 
more felonies his term of imprisonment may equal the aggregate of the maximum 
terms, no mention is made of when the prisoner becomes eligible for release, 
and yon ask t0 hl' ach·ised as to the carlic;.t date upon which the board may order 
his di;;charge. 

ln<J'IllUch as the legislature has made JJI'Ovisions for combining the maximum 
terms in such cases, and has said that the prisoner "shall be held to he serving 
one continuous term of imprisonment," I think it was clearly the intention to 
treat all such terms so imposed as one term, and the only way in which this can 
be clone is to add the minimum and maximum terms for the different felonies and 
treat the prisoner as serving one term for the different felonies of which he was 
convicted, with such combined minimums and maximums as the limits within which 
the board may act. 

Applying this rule in the specific cases referred to by you, it is my opinion that 
John ~mith must sene not less than four years and not more than twenty-five 
years, and \Vm. Jones the same, there being no such thing as concurrent sen­
tences under the new indeterminate sentence law in the state. 

6-A.G. 

Very truly yours, 
TIMOTHY S. HoG.\:-<, 

Attorney Gellcral. 
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747. 

BANKS A:;.JD BA~KING-PRIV ATE BANKS-STOCKS-POWER OF A 
PRIVATE BAXK TO HOLD STOCK IN A STATE BANK. 

A private ba11k has the right to hold stock in a state ba11k. There is 110 doubt 
but what the state legislature could pass laws to prohibit private banks from 
purchasing shares of stock in state banks and other corporations, but so far 110 

legislation has been enacted along this li11e. There is nothing to prevent a pri­
vate bank from so dealing in the stocks of other banks and corporations: 

COLUMBUS, OHIO, January 7, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SJR :-1 have your favor of October 10, 1913, in which you ask my 
opinion as follows: 

"Has a private bank the right to hold stock in a state bank? The 
state bank laws prohibit a state bank from holding stock in another state 
bank." 

Section 8683, General Code, applying to corporations generally, provides: 

"A private corporation also may purchase, or otherwise acquire, and 
hold shares of stock in other kindred but not competing private corpora­
tions, domestic or foreign." 

As to banks, however, section 9761, General Code, forbids any commercial 
bank, savings bank, safe deposit company or trust company to be the purchaser 
or holder of shares of its own stock, unless the same be purchased or t~ken as se­
curity to prevent loss upon a debt previously contracted in good faith, while sec­
tion 9765, General Code, in directing the manner in which the funds of a savings 
bank may be invested, provides: 

"No purchase or investment shall be made in the stock of any other 
corporation organized or doing business under the provisions of this chap­
ter." 

Section 9684, General Code, provides : 

"* * * No banking company shall be the holder or purchaser of 
any portion of its capital stock, or the capital stock of any other incor­
porated company, unless such purchase be necessary to prevent loss upon 
a debt previously contracted in good faith, on security which, at the time, 
was deemed adequate to insure its payment, independent of any lien on 
such stock. * * *" 

This section just noted is a part of the free banking act, ( 49 0. L., 41, sec. 
12) ; and it has been held, though not with respect to this question, that the pro­
visions of this free banking act apply only to banks organized thereunder. 

"State vs. Gibbs, 7 N. P. n. s., 345, 351. 
"Coppock vs. Kuhn, 3 C. C., 599, 602." 
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\Vhatever may be the correct construction as to the application of section 
9684, it is certain that the term "banking company," as therein used, cannot be 
construed to cover private banks, whether conducted by an individual or a part­
nership. 

"State ex rei. vs. Kilgour, 8 X. P., n. s., 617." 

' The precise question here is whether or not a private bank has the right to 
own and hold stock in a state bank. In the consideration of this question it is 
to be borne in mind that, excepting the right to issue bills to circulate ~s money, 
the business of banking is not a franchise eminating from the state, but a com­
mon law privilege belonging to all citizens generally. 

··Bank of California vs. San Francisco, 142 Cal., 276. 
"State vs. Richcreek, 167 Ind., 217. 
"Coppock vs. Kuhn, supra." 

Of course, the agency of a corporation, in the conduct of banking business, 
is a franchise and such corporation has only such powers as are expressly or im­
pliedly given it in the necessary and proper conduct of its business. And as to 
banking business conducted by private persons, either as individuals or partner­
ships, it is recognized that the business is one so vitally affecting the welfare of 
the people, that the state, in the exer'cise of the police power, may make reason­
able and proper regulations as to the conduct of the business; (State vs. Richcreek, 
supra.) and with respect to the question at hand, the legislature would undoubtedly 
have power to place limitations on the manner in which the funds of private banks 
as such might be invested, and prohibit the purchase therewith of shares of stock 
in state hanks or other corporations. The fact remains, however, that no such 
regulation has been attempted, and there is nothing to prevent the owners of 
pri\·ate banks investing hank funds in such shares. The depositors in a private 
hank undouhtcdly have some interest as to how the funds so deposited are in­
vested by the hank, hut as a matter of law, such depositors occupy towards the 
bank only the position of general creditors. As general creditors they have not, 
of course, any lien or charge on the funds in the bank, nor any such interest 
therein as would affect the right of the bank to invest the same if it saw fit. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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U)JION CEMETERY-TRUSTEES AND COU~CIL ACTING AS A }Ol)JT 
BOARD- VILLAGE CEMETERY-CEl\IETERY TRUSTEES. 

Without additional legislation, the trustees of townships and council of 11llllli­

cipalities, acting as a joint board in the control of union cemeteries, have the same 
power and duties for managing and controlling such cemeteries that a city or 
village has iu co11trolli11g its own, aud all difficulties arising because of the aboli­
tion of the office of cemetery tmstee may be. cared for under the provisions of 
sectio11 4189, General Code, as amended, with the aid of section 4193, General 
Code. 

CoLUMBUS, OHIO, February 5, 1914. 

The Bureau of Inspcctio11 and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your inquiry as to the status of union cemeteries, since 
the passage of the act of April 18, 1913, 103 0. L., 272. I also have a letter from 
E. E. Jackson, village solicitor of Rockford, Ohio, one from \V. P. ~reeker, of 
Greenfield, Ohio, and one from A. ]. Layne, city solicitor of Ironton, Ohio, upon 
the same subject, and all of which go to the effect of the above mentioned act 
which amends section 4189 and repeals sections 4184 and 4185 of the General Code. 

The effect of this enactment and repeal is to abolish boards of trustees of 
union cemeteries and place the control and 1~1anagement of such cemeteries in the 
hands of the trustees of townships and council or councils of municipal corpora­
tions. 

Said section 4189 as amended, reads: 

"The cemetery so owned in common, shall be under the control and 
management of the trustees of the township or townships and the council 
of the municipal corporation or corporation~ and their authority over it 
and their duties in relation thereto shall be the same as where the ceme­
tery is the exclusive property of a single corporation." 

Attention is first called to that part of the language therein: 

"and their authority over it and their duties in relation thereto shall be 
the same as where the cemetery is the exclusive property of a single 
corporation." 

"Corporation" in this connection must be construed as meaning a municipal 
corporation and to inciude both cities and villages. The evident intention of this 
act was to abolish joint boards of cemetery trustees and at the same time, by 
reference, grant to the township trustees and councils of municipalities in charge 
of union cemeteries, all the powers and duties possessed by either cities or villages, 
in regard to the same subject. Such being the case, and the language appearing 
to be apt and clear, the question arises as to the manner in which this grant may 
be carried ·out. 

Section 4193, General Code, reads: 

"The trustees of such township or townships, or the council or coun­
cils of such municipal corporation or corporations may at any time call a 
joint meeting of the council or councils and the trustees of the town­
ship or townships, on a reasonable notice given by either, for the purpose 
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of making joint rules and regulations for the government of the cemetery, 
or changing them, and making such orders as may be found necessary for 
the application of moneys arising from the sale of lots, taxes, or other­
wise." 

Section 4201, General Code, reads: 

"The clerk of the corporation shall record in a book provided for that 
purpose, a plat of all grounds for cemetery purposes laid out into avenues, 
walks, paths, and lots, and he shall execute to the purchasers of lots such 
conveyances as may be necessary to carry into effect the contracts of sale. 
The conveyance shall, at the person receiving it, be recorded in a book to 
be kept for that purpose, by the clerk of the corporation." 
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This last section was first enacted on May 7, 1869, when our municipal laws 
were first codified and was found therein as section 391 (66 0. L., 214); was 
applicable to municipal corporations, whether cities or villages, and was at that 
time a perfectly clear provision, but the change of other laws since then, the 
providing for clerks in villages and clerks of council and auditors in cities, and 
various changes of grades of cities and officers therein, makes the application of 
this section of considerable difficulty at this time. \Vhen originally enacted, as 
above stated, it was applicable to all classes of municipalities and clearly so, and 
the fact that it has not been amended nor changed in language, affords greater 
aiel in its construction than is the position in which it was placed by the codifying 
commJsswn. I therefore conclude that it is to be construed in the light of its 
original language, independent of its position in the code. 

Again referring to section 4193, General- Code, attention is called to the fol­
lowing language thereof: 

"for the purpose of making joint rules and regulations for the govern­
ment of the cemetery, or changing them, and making such orders as may 
be found necessary for the application of moneys arising from the sale of 
lots, taxes, or otherwise." 

Under favor of this section and in virtue of the power granted in section 
4189, as amended, all joint boards may create a superintendent, manager, board 
of trustees, or such other officer or officers as it deems best and proper for the 
government of the cemetery and the application of all moneys belonging to such 
cemetery, and including the selection of a treasurer, provision for his bond, and 
the loaning, investment, reinvestment of moneys belonging thereto. 

At this point I deem it proper to suggest because of having learned that 
some joint boards have selected some of their own members to act as superin­
tendents, trustees, managers and the like, that the doing so is very bad policy, to 
say the least of it, and in no instance should any member of this joint board be 
appointed or selected as one of the persons to manage or control the cemetery, 
sell lots, receive, disburse, handle funds, or to do anything for which he should 
report to or be held accountable by such joint body. 

It has been suggested that members of a village or city council may not act 
as members of this joint body on account of the provisions of sections 4207 and 
4218, General Code, wherein it is provided that members of council shall not hold 
any other public office or employment except that of notary public or member of 
the state militia and then when a member of council ceases to possess any of the 
prescribed qualifications, he shall forfeit his office. 
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The answer ·to this is that under the provisions of section 4189, added duties 
are prescribed for councilmen as such, in the case of joint or union cemeteries, 
the same and not different from duties of councilmen with regard to city or vil­
lage cemeteries. ·or, to state it differently, council of cities or villages having 
union cemeteries, are permitted and required to act in conjunction with township 
trustees in managing and controlling them, and there is neither an added duty, 
office or employment as to council, but rather permission is granted for the town­
ship trustees to act with them, and they with the trustees, in managing and con­
trolling union cemeteries, or, such explanation is not conclusive or satisfactory, 
the act of April 18, 1913, (103 0. L., 272) as the later enactment, is special and 
must therefore be read as an exception to or modification of the general section 
prescribing the qualifications of councilmen and the objection is answered. 

I am, therefore, of the opinion that without additional legislation, the trustees 
of townships and council of municipalities, acting as a joint board in control of 
union cemeteries, have the same powers and duties in managing and controlling 
such cemeteries that a city or village has when controlling its own and that any 
and all difficulty arising or supposing to arise because of the abolition of the 
office of cemetery trustees, may be readily cared for under the provision of sec­
tion 4189, as amended, with the aid of section 4193, General Code. 

749. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY COMMISSIONERS OFFERING A REWARD-TERl\IS OF SUCH 
OFFER-TO WHOM AWARD MAY BE PAID. 

Where a felollious assault is made upo11 a 11Wil rendering him 1tllCOilscious, 
a11d the count:,• commissio11ers offer a reward for the capture of the mall mah11g 
the assault, and the i11jured man after regaini11g collsciousl!ess gives informatioll 
rwlzich leads to the capture of the person being sought, the count:,• commissio11crs, 
if the:,• find that the person furnishillg the i11jormation acted in good faith a11d has 
complied with the terms of the offer made, may give him the award. 

CoLUMBUS, 0Hro, January 20, 1914. 

HoN. THEO. H. TANGEMAN, Prosewting Attorney, Wapakoneta, Ohio. 

DEAR SIR :-I have your letter of January 2d, in regard to the claim of Fred 
Weinert, of $100.00, being the amount of a reward offered for information leading 
to the arrest of a person who, on May 10, 1913, made a felonious assault on the 
claimant. 

The facts are-that the assault was a very brutal one, Mr. Weinert was ren­
dered unconscious and so continued for several clays, and as I understand it, until 
after the commissioners offered the reward; upon his revival he furnished the 
information, the person he charged was arrested, indicted and plead guilty, and 
is now under sentence to the penitentiary for the offense. 

That vVeinert furnished the information for which the reward was offered is 
not questioned, but I am not advised as to whether at the time of furnishing the 
information, he had any knowledge of the reward having been offered. Conse­
quently, the matter will be considered upon the assumption that at the time of 
giving the information, \Veinert had no knowledge of the reward having been 
offered. 
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"According to the weight of authority, the person rendering the ser­
vice must have knowledge of the offer in order to be entitled to the re­
ward. 34 Cyc., 751." 
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A careful examination of all available authorities will sustain the above stated 
proposition, provided number is considered as determining weight as against a 
consideration of the character of the courts, their opinions and reasoning. 

The statute under which this reward was offered, reads: 

"When they deem it expedient, the county commissioners may offer 
such rewards as in their judgment the nature of the case requires, for the 
detection or apprehension of any person charged with or convicted of fel­
ony, and on the conviction of such person, pay it from the county treas­
ury, together with all other necessary expenses, not otherwises provided 
for by law, incurred in making such detection or apprehension. When 
they deem it expedient, on the collectiun of a recognizance given and 
forfeited by such person, the commissioners. may pay the reward so 
offered, or any part thereof, together with all other necessary expenses 
so incurred and not otherwise provided for by law." 

This, and the section following, in relation to the detection and apprehension 
of horse thieves, are so worded as to be susceptible of the construction that the 
reward may only be offered for the detection or apprehension of some known 
person. Inasmuch as they use the language "any person charged with a felony," 
this might involve knowledge of the identity of the criminal before an offer could 
be made and would not authorize the doing of that which is the primary object 
in both sections, that which is most frequently called into action and but for 
which there would be no call to use the word "detection." 

The Century dictionary defines "detection" as follows: 

··The act of detecting, finding out, or bringing to light; a discerning; 
the state or fact of being detected or found out; as, the detection of faults, 
crimes, or criminals." 

The fact is, this section has, in practice, always been construed as though it 
read with the words "to be charged" included after the word "charged" and 
before the words "with" or "convicted of a felony." In order to avoid the ques­
tion as to whether matters of this kind rest in contract and accepance must be 
with knowledge of the offer, the case of Williams vs. Carwardine, 4 Barn. & 
Adolph, 621, has been gi\·en various constructions, and in a note found in 9th L. 
R. A, X. S., 1057, it is said: 

"Following the supposed doctrine of Williams vs. Carwardine, a few 
cases have held that one may earn the reward although he performed the 
service without knowledge of the offer. 

"Drummon vs. U. S., Ct. Cl., 356. 
''Eagle vs. Smith, 4th Houst. Del., 293. 
"Dawkins vs. Sappington, 26 Ind., 199. 
"Everman vs. Hyman, 26 Ind., App., 165. 
"28-X. E., 1022. 
"84 Am. St. Rep., 284." 
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The trouble with this statement lies in the fact that what is stated as the sup­
posed doctrine of Williams vs. Carwardine is the true doctrine of that case when 
it is more than casually considered. 

The informant in that case had knowledge of the offer beyond cavil; the 
prevalent idea then, and now for that matter, was that the giving of the infor­
mation, in order to justify recovery, must be with knowledge of the offer and with 
a view of getting it. The defense in the Carwardine case assumed knowledge 
on the part of the claimant, but insisted that the giving of the information was 
not done in acceptance of the offer as made, nor in compliance with its terms and 
conditions, but was based on another and very different motive. The jury found 
especially, under the direction of the court, that the giving of the information 
which was voluntary, was not induced by the offer of the reward, but by other 
motives. The pleading set forth a reliance on the promise of reward. The plea 
was a general issue. 

The claim was made that as the plaintiff was not induced by the offer of 
the reward to give the information, the law would not imply a promise; and as 
he jury found that the plaintiff was not induced by the offer of the reward but by 
other motives to give the information, counsel for the defense insisted that there 
was no right of recovery. That the defense ignored the matter of knowledge and 
acceptance and went beyond it and to the effect that a claimant must not only have 
the knowledge but in order to recover he must have been controlled by the motive 
arising from its acceptance, cannot be questioned. Curwood for the defense 
moved for a new trial, in disposing of which it was said: 

"Denman C. J.-The plaintiff, by having given information which led 
to the conviction of the murderer of Walter Carwardine, has brought her­
self within the terms of the advertisement, and therefore is entitled to 
recover. 

"Littledale J.-The advertisements amounts to a general promise, 
to give a sum of money to any person who shall give information which 
might lead to the discovery of the offender. The plaintiff gave that in­
formation. 

"Parke }.-There was a contract with any person who performed 
the condition mentioned in the advertisement. 

"Patteson J.-1 am of the same opinion. We cannot go into the 
plaintiff's motives." 

That the finding of the jury and the language of the justices refusing the 
motion, eliminated all questions of knowledge, acceptance with knowtedge, and 
of contract other than as the latter might exist upon the performance of the con­
ditions of the offer, independent of knowledge, seems too clear for argument. 

Of course, where as in an Indiana case, (not the one in 26) the offer is 
statutory, performance of the act entitles the performer to the reward, fee, com­
pensation or whatever it may be termed. The distinction made by \Vhite J. in U. 
S. vs. :\Iathews & Gunn, 173 U. S., 381, between offers made by public authorities 
and private individuals, affords no aid on the subject. If the mater must rest in 
contract and the contract can only exist by the doing of the act, with knowledge 
of the offer, the rule is as applicable to a public as to a private offer. To my mind, 
the true rule is correctly stated by Parke J., when he says: 

"There was a contract with any person who performed the condition 
mentioned in the advertisement." 
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In Kentucky it has been held: 

"The person performing such service is e~titled to the reward offered, 
even if at the time of the performance he was not aware that it had been 
offered. 

"(26 Ind., 199.) 
"Auditor vs. Ballard, 9 Bush Ky., 572." 
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In this case the arrest was made as a matter of fact prior to the offering of 
the reward, and in course of the opinion Peters ]., very aptly says: 

"If the offer was made in good faith, why should the state inquire 
whether the appellee knew that it had been made? Could the benefit to 
the state be diminished by a discovery of the fact that the appellee, in­
stead of acting from mercenary motives, had been actuated solely by a de­
sire to prevent the escape of a fugitive and bring a felon to trial? And 
it is not well that all may know that whatever in the community has it 
in his power to prevent the final escape of a fugitive from justice, and 
does prevent it, not only performs a virtuous service, but will be entitled 
himself to such reward ;_~s may be offered therefor? Dawkins vs. Sap­
pington, 26 Ind., 199." 

The case in 26 Ind., 199, is left to rest upon that of Williams vs. Carwardine, 
4 Harn. & Adolph, 621, and the language of Peters J., as above written, is copied 
fr•)m 26 Ind., 201. 

feel that the doctrine of the Indiana and Kentucky cases, based as they are 
upon Williams vs. Carwardine, are founded upon better reasoning and are en­
titled to more consideration than the authorities which go to the effect that a 
claimant to a reward is only entitled to receive it when he acts with knowledge of 
its existence and with a view to getting it. 

This, of course, is based upon the assumption that Mr. Weinert gave the in­
formation in ignorance of the offer of the reward, and leaves undecided the real 
que~tion as you put it, and concerning which you state. 

"\,Yhile it may be argued that it was .his duty to reveal this informa­
tion, it would seem that his duty to reveal this information was no greater 
than if the information had been in the possession of some other private 
person who had been a witness to the commission of the crime. 

"In the latter event, we think there would be no question that the 
person giving the information would be entitled to receive the reward." 

I think a full consideration of all the authorities bearing upon the question, 
will force the conclusion that although the right to receive a reward may be based 
upon contract, that knowledge of the offer nor action with intention of securing the 
reward are neither of them necessarily conditions precedent to a recovery, but that 
the contract as stated by Parks J., in \Villiams vs. Carwardine, 4th Barn. & 
.\dolph, 621, (24 Eng. C. L., 126, 457), was with any person who performed the 
condition mentioned in the advertisement. In fact, in a state where the majority 
rule is followed, and in a case where knowledge of the offer is conceded, it is 
said: 

"The compliance by any one with the terms of a general offer or 
reward for the apprehension of a felon, if authoritive1y made, makes 
the offer a binding contract between the person and the county. 

"Cummings vs. Clinton Co., 181 :\To., 162." 
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This, however, leaves the question you present undecided, which so far as J 
have been able to ascertain, is absolutely novel and probably never has arisen 
before, but as the offer was general and must be assumed to have been made in 
good faith, and as there does not seem to have been any condition attached to the 
offer, excluding i\Ir. \Veinert from making the claim, I am of the opinion that 
the commissioners, if they find that while acting in good faith he has complied 
with the terms of the offer, may make the allowance to him. 

750. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attoruey General. 

MISTAKE OF CLERK OF COURT IN CERTIFYING A T'RISOXER-EF­
FECT OF SUCH MISTAKE-OHIO STATE REFORi\IATORY-OHIO 
PENITENTIARY-PAROLE PRISOXER. 

11/here the clerk of courts iu copyiug a judgmeut of the court erroneously 
made it read as a seutence to the peuitentiar_v instead of the 1·efonnatory, a11d 
certified such erroneous copy to the warden of the Ohio pcnitentiar::,•, the warden 
has 110 jurisdiction in the case 011d the clerk through. his error could confer none. 
The clerk's acf'ion in this case is of no effect, aud it still remahzs his duty to cer­
tify the judgment of the court to the superintelidel!t of the Ohio State Reforma­
tory. vVhen this has been do1ze, it '"ill be the duty of the supcrillte11deut of the 
reformatory to issue a parole to the prisouer, providing he complies with their 
requirements; if he has fted after his release, he should be treated as a pris011er 
escaped from the county jail. 

COLUMBUS, OHIO, January 6, 1914. 

HoN. P. E. THOMAS, Wardelt Ohio Peuientiary, Columbus, Ohio. 

DEAR SIR :-I have your letter of December 29, 1913, inquiring as follows: 

"On October 10, 1913, we received certificate of sentence in the case 
of one George Kristoff, who was convicted of larceny at the September 
term of court of Erie county, Ohio. The certificate of sentence provides 
that the said George Kristoff, having plead guilty, it is therefore ihe sen­
tence of the court that he be imprisoned in the penitentiary of this state, 
etc. 

"The journal entry, however which accompanied this certificate of 
sentence provides that the defendant be committed to the Ohio State Re­
formatory at i\fansfield, and the sentence suspended and the defendant 
placed on probation. 

'"The difference between the place of confinement designated in these 
two documents was overlooked at the time the case was received, and the 
defendant was certified to probation supposedly as an inmate under sen­
tence to this institution. 

"Since he has been certified, he has been declared a violator, and ad­
vertised ·as such. 

"However, since he has been declared as a violator, the discrepancy in 
these documents has been discovered. 

"Query: If he is captured have we authority to accept him as a pro­
bation violator; if not, have the authorities at the reformatory, or shall 
the matter be handled by the court officials of the county from which he 
was committed, and the commitment and certification to probation on file 
at this institution be disregarded, and considered void?" 
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SeCtions 13706, 13709 and 13710, General Code, provide: 

Section 13i06: "In prosecutions for crime, except as hereinafter pro­
vided, where the defendant has pleaded or been found guilty, and the 
court or magistrate has power to sentence such defendant to be confined 
in or committed to the penitentiary, the reformatory, a jail, workhouse, 
or correctional institution, and the defendant has ne\'er before been im­
prisoned for crime, either in this state or elsewhere, and it appears to the 
satisfaction of the court or magistrate that the character of the defend­
ant and circumstances of the case are such that he is not likely again to 
engage in an offensive course of conduct, and that the public good does 
not demand or require that he shall suffer the penalty imposed by law, 
such court or magistrate may suspend the execution of the sentence and 
place the defendant on probation in the manner provided by law." 

Section 13709: "When it is the judgment of the court that the de­
fendant be placed upon probation and under the supervision of the peni­
tentiary of the reformatory, the clerk of such court shall forthwith make 
a full copy of the judgment of the court, with the order for the suspen­
sion of the execution of sentence thereunder and the reasons therefor, 
and certify them to the warden of the penitentiary or to the superintend­
ent of the reformatory, to which the court would have committed the 
defendant but for the suspension of sentence." 

Section 13710: "Upon entry in the records of the court of the order 
for the probation provided for in the next preceding section, the de­
fendant shall be released from custody of the court as soon as the re­
quirements and conditions required by the board of managers have been 
properly and fully met." 
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It is clear from the above sections that in the case before us the clerk of 
courts should have made a full copy of the judgment of the court, with the 
order for the suspension of the execution of sentence thereunder, to the superin­
tendent of the Ohio State Reformatory, and the prisoner should not have been 
released from the county jail until he had complied with all the requirements 
and conditions imposed by the Ohio board of administration with reference to 
suspended reformatory sentences. 

The clerk, however, in copying the judgment of the court erroneously made it 
read as a sentence to the penitentiary instead of the reformatory, and certified 
such erroneous copy .to you, the warden of the Ohio penitentiary. Y o.u, as such 
penitentiary warden, had no jurisdiction in the case, and the clerk, through his 
error, could con fer none. vVhat the clerk did in the case is of no effect, and it 
still remains his duty to certify the judgment of the court to the superintendent 
of the Ohio State Reformatory. When his has been done, it will be the duty of 
the superintendent of the reformatory and the Ohio board of administration to 
issue to the prisoner a certificate of probation (which certificate authorizes the 
release of probation prisoners from jail), provided he complies with their re­
quirements; but if the prisoner has been released and has fled from the county in 
which he was sentenced, and does not comply with the requirements which the 
board has made essential to the issuing of a certificate of probatio'n, then the 
prisoner will not come within their jurisdiction, and he should be treated as a 
prisoner who has escaped from the couny jail between the time of his sentence 
and his delivery into the hands of the proper prison authorities. 

· Very truly yours, 
TIMOTHY S. HOG.\N, 

Attorney Ge11era/. 
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750-A. 

STATE SEN A TOR- SALARY- RESIGI\' A Tl 0~- APPOINTI\IENT TO 

STATE OFFICE-LIEUTENA:\T GOVERXOR. 

If a stale senator has drawn his salary for the wrrcnt year, and the session 
has been concluded, and he resigns frout the senate and is appointed to another 
stale position, he may retain the salary that he has drawn as senator a11d receive 
his salary from the time of his induction into his 11ew office, this office being that 
of lieutenant govemor. 

CoLUMBUS, 0Ino, February 10, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm :-I have your inquiry of October 22, 1913, as follows: 

"Tf a state senator has drawn his salary for the current year, and the 
session has been concluded, and later on he resigns from the senate and 
is appointed to another state position, is he entitled to the salary for the 
other state position for the full time that he holds it, or is he only en­
titled to the difference between his salary as state senator and the salary 
of the new office to which he was appointed?" 

Section 50 of the General Code, reads as follows: 

"Each member of the general assembly shall receive as compensation 
. a salary of one thousand dollars a year, which shall be paid in monthly 
installments of not exceeding two hundred dollars during the year, but in 
any year in which a session of the general assembly is held the balance of 
the salary for such year shall be paid at the end of the session. Each 
member shall receive two cents per mile each way for mileage once a 
week during the session from and to his place of residence, by the most 
direct route of public travel to and from the seat of government, to be 
paid at the end of each regular or special session. If a member is absent 
without leave, or is not excused on his return, there shall be deducted 
from his compensation the sum of ten dollars for each day's absence." 

As you state in the closing part of your let_ter, that your inquiry grows out of 
the resignation of Senator Greenlund and his appointment as lieutenant governor, 
my answer will be directed at that particular situation. 

Under section 50, General Code, as above copied, Senator Greenlund was en­
titled to draw, and as I understand your letter did draw his full salary for the 
year 1913, at the close of the late session of the legislature. His doing so was 
perfectly legal, and in compliance with the law, and entir~ly dissimilar to a case 
presented some time ago when it was claimed that a like salary was drawn at a 
time when a resignation was intended, and where it was not expected on the part 
of the recipient of the salary that he would hold himself in readiness for the 
balancf of the year to perform the duties of the office, if any should be presented. 

This situation is more nearly analogous to that of Judge Lawrence when he 
made claim to his salary as supreme court reporter. 
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"\Vhere the duties of an office are specified and limited in their char­
acter and not continuous during the year, an annual salary is prescribed 
by law as the compensation will be payable and apportioned with refer­
ence to the duties performed and nut to tht! lapst! of time. 

"\\"illiam Lawrence, ex parte, 1 0. S., 431." 
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Tht! only material difference between the case of Lawrence and that of 
Greenlund is that section 50 of the General Code carries with it, that which the 
court comtruul as attaching to a similar situation when the law was silent as to 
time of payment of salary. 

The senator having drawn his salary at the time it was made payable, under 
section 50 of the General Code, is entitled of right, to retain it, and under no 
conceivable circumstances could he be compelled to refund any portion of it unless 
there was a called session and he should fail to attend and subject himself to 
the forfeiture, or reduction of compensation provided in the latter part of said 
section 50, General Code. 

There is no question of incompatibility of offices arising here because Sena­
tor Greenlund doffs his senatorship before he dons the lieutenant-governship. 

I have been convinced that there is necessity for legislation with respect to 
the salaries of members of the general assembly. I have been more than doubt­
ful of the constitutionality of the present act in that respect. The present stat­
ute was passed over the veto of Governor Harmon on :\lay 31, 1911. \Vithout 
having before me what Go"vernor Harmon said, my personal recollection is that 
one of his reasons for vetoing the statute was that he believed it unconstitutional. 
The great objection to the present statute is that it . seeks to pay the members 
for the second year of their term at the end of the session held in the first year. 

I have in mind an instance wherein one member of the general assembly re­
ceived his salary at the end of the session held in the first year for the whole 
second year and then resigned. Under a demand from this department the mem­
ber was required to return the second year's salary. Dut I am unable to see any 
wt!ll-founded objection to a member of the general assembly receiving his salary 
for one year at the end of the session held in that year, as he really renders all 
the service to be rendered. 

I would not care to suggest the invalidity of the statute beyond the fact that 
certainly a member should not draw the second year's salary in the first year, 
and at least not before the end of the second year session. The salaries are fixed 
at the amounts they now are doubtless upon the theory of compensation for ser­
vices rendered in each year for the session held in each year-the regular session 
as regularly held, and the extraordinary session when one is so held. 

I am unable to see any objection in your case, either legal or moral, to Lieu­
tenant Governor Greenlund's receiving his salary from the time of his induction 
into that office. 

Very truly yours, 
TIMOTHY S. HoG.\X, 

Attomey General. 
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751. 

PUBLIC HIGHWAYS CROSSH\G RAILWAYS-CONSTRUCTIOX AND. 
REPAIR OF SUCH BRIDGES OVER RAILWAY-:.lAINTEXANCE OF 
SUCH BRIDGES- COUNTY CO).Ll\IJSSIONERS- BRIDGES TO BE 
).·IAINTAINED BY RAILWAY. 

vVhere a railroad crosses a public highway below ·g,·ade, which necessitates 
the building of wagon bridges across the railroad tracll, and no agreement was 
made between the couuty commissioners a11d the railroad compallJ' as to the con­
struction a11d repair of these bridges, it is the primary duty as between the cou11ty 
COIIII1lissio11ers and the railroad company for the railroad companJ• to construct 
and keep the bridges in repair. It the compa71J' fails to do this, the county com­
missioners should repair or reconstruct the bridges and bring Mtion against the 
railroad company for the costs thereof. 

CoLUMBUS, OHIO, February 5, 1914. 

MR. T. J, KREMER, Prosecuting Attorney, Woodsfield, Ohio. 

DEAR SIR :-As previously acknowledged, I have your favor of August 1, 
!913, in which you say: 

"A great many years ago a certain railroad· crossed some of our 
public highways below grade, which necessitated the building of wagon 
bridges across the railroad track. It is my understanding that the county 
commissioners built the bridges and perhaps have kept the same in (e­
pair from that time up until the present time but our present board of 
commissioners do not feel that it is their duty to· do so and are demand­
ing that the railroad company maintain said bridges, which they refuse 
to do. So far as I know, the various records in the commissioners' 
office do not show any contract or arrangement between the board of 
county commissioners and said railroad company." 

On the above stated facts you ask my opinion as follows: 

"First: Can a railroad company be compelled to build and main­
tain the overhead bridges? 

"Second: If so, what would be the proper procedure to compel them 
so to do?" 

In 1893 an act was passed making proviSIOn for the elimination of grade 
crossings. (90 0: L., 359. Sec. 8863 et seq., G. C.) 

Section 5 of this act is now section 8869, General Code, which reads as fol­
lows: 

"After the work is completed, the crossing and its approaches 
are to be kept in repair as follows: When the public way crosses the 
railroad by an overhead bridge, the frame work of the bridge and its 
abutments shall be maintained and kept in repair by the railroad com­
pany, and the surface of the bridge and its approaches, by the munici­
pality or county in which they are situated. When the public way passes 
under the railroad, the bridge and its abutments shall be maintained 
and kept in repair by the railroad company, and the public way and its 
approaches, by the municipality or county in which they are situated." 
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J t is clear that the act, of which this section is a part. applies to exi,ting 
grade crossings and as to overhead bridges. Section 8869 has reference only to 
such as may be constructed for the purpose of separating the grades of a high­
way and of a railroad, as prqvided for in the act. 

"Grinnell vs. County Commissioners, 6 ~. P., n. s., 180, 182)." 

This section has, therefore, no relevancy to the question here presented, and 
is here noted for. the reason that same is mentioned in correspondence attached 
to your inquiry. 

Sections 8773 and 8914, General Code, provide as follows: 

Sec. 8773: "\Vhen it is necessary in the construction of its road to 
cross a road or a stream of water, a company may divert it from its 
location or bed, but without unnecessary delay it shall place such road or 
stream in such condition as not to impair its former usefulness." 

Sec. 8914: "Before operating such road, such company or person 
shall maintain at every point, where a public road, street, lane or high­
way used by the public, crosses such railroad, safe and sufficient cross­
ings, and on each side of such crossings cattleguards sufficient to pre­
vent domestic animals from going upon such railroad; and such com­
pany or person shall be liable for all damages sustained in person or 
property by reason of the want or insufficiency of such fence, crossing or 
cattle-guard, or neglect or carelessness in the construction thereof, or 
in keeping them in repair." 

These sections, first enacted respectively in 1852 and 1874, are but declara­
tory of the common law with respect to their application to the question at hand. 

In the case of Railroad Company vs. Defiance, (52 0. S., at page 314,) the 
court, referring to section 3284, Revised Statutes, now section 8773, General Code. 
says: 

"This provtswn, it seems, is substantially the common law rule on the 
subject, which, it is held, imposes the duty upon a railroad company con­
structing its road across a public highway, to restore, or reunite the high­
way at its own expense, by reasonably safe and cotwenient means of 
passage, although the charter, or statute authorizing the construction of 
the railroad contains no express provision to that effect; and the duty so 
imposed, it is held, has reference to future contingencies, and requires 
the company, from time to time, to put the highway in such condition as 
changed circumstances may render necessary. 

"\Vhere a new way or road is made across another already in exist­
ence and use, the crossing must not only be made with as little injury 
as possible to the old road, but whatever structures are necessary for such 
crossing must be erected and maintained at the expense of the party 
under whose authority and direction they are made. 

"(Eyler vs. County Commissioners, 49 ::\Ia ryland, 258). 
"\Vhere a railroad crosses a public road already in use, the railroad 

company and its successors must, if not relieved by statute, not only re­
store the public road but erect and maintain perpetually all structures 
and keep up all repairs made necessary by such crossing, for the safety 
and convenience of public travel. 

"(Dyer County vs. Railroad, 87 Tenn., 712). 
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"A railroad company that constructs its track over a highway must 
restore such highway to its former condition of usefulness. and safety 
and so maintain it; and if this cannot he done by a grade crossing, the 
company must do it by constructing its tracks onr or under such high­
way, or by constructing the highway over or under its tracks. 

" ( \Vabash Railroad Company vs. Railroad Commission of Indiana, 
176 Ind., 428) ." . 

All of the foregoing cases were decided with reference to bridges carrying 
highways over railroads which had intersected such highways at such grades or 
levels as to make necessary the construction of the bridges for the purpose of 
restoring the highways to their former state of usefulness. 

Of other decisions to the same point, as to the common law duty and liability 
of railroad companies to construct and maintain such bridges, I note the follow­
ing: 

"Pennsylvania Railroad Co. vs. Irwin, 85 Pa., St., 336. 
"Chesapeake Railroad Co. vs. Jennings, 98 Va., 70. 
"State vs. St. Paul, etc. Railroad Co., ~5 Minn., 131." 

Speaking with reference to section 12 of the act of 1852, which is now 
section 8773, General Code, the court, in the case of Railroad vs. Commissioners, 
(31 0. S., p. 347) says: 

'·There is little doubt that the legislature did not intend to require 
a railroad company in crossing a public highway to restore the same to its 
actual former condition. This would he practically impossible. Substan­
tial restoration is all that was contemplated or intended. Some incon­
veniences to public travel are necessarily incident to all public railroad 
crossings, and such as are inseparably connected therewith, must be sub­
mitted to by the public. 

'·But it was never intended to invest the company, without the bur­
den of compensation, with the right to narrow the width of the highway 
or materially to interfere with its facilities for public travel. * * * 
The company was prohibited from impairing its useful11ess. This word im­
plies capabilities for use, and appertains to the future as well as to the 
present. The fact that the public travel over the road may, for the time 
being, be limited, does not lessen the duty to restore. Roads and high­
ways are established to subserve the future needs of the public as well 
as the present." 

In the case of Toledo vs. The L. S. & l\L S. Ry Company, (17 C. C., p. 265), 
the court, considering the application of section 3284, R. S., (Sec. 8773 G. C.), to 
the case there at hand, held : 

'.'It is not necessary that a street should be placed in prime condition 
for public travel in order to lay upon a railroad company passing over 
it the obligation to maintain a bridge over it." 

It further held that this duty came to the railroad company when it construct­
ed its road across the highway. 

In Railway vs. Troy, (68 0. S., 510-514), the court held that section 3324 
R. S., (Sec. 8914, G. C.), ·relates only to cases where the construction of the 
highway precedes that of the railroad and does not impose any duty on the 
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railroad company to construct a bridge over a street projected ami laid out across 
its tracks. 

In the case of :\leX ulta, Recvr. vs. Ralston, ( 5 C. C., 330), the court, con­
sidering the application of section 3324, R. S., (Sec. 8914, G. C.). to the facts 
there presented, held: 

"\Yhere a railroad crosses streets within the limits of a municipal 
corporation, the railroad company is bound to construct and maintain safe 
and sufficient crossings, and the approaches thereto. 

'"\\"hen the street and railroad track are not upon the same level, 
and the street crosses the railroad track by means of a bridge, the rail­
road company is bound to construct the bridge, and the approaches 
thereto." 

:\Iany other states have similar statutes and under them it has been um­
formly held that where a railroad intersects a highway in such manner as to 
make necessary the construction of a bridge in order to restore the highway. it 
is the duty of the company to construct and maintain the same. 

··county Commissioners vs. Duluth, etc. Ry. Co., (67 ).linn., 214.) 
"Bush vs. Del. etc. Railway Co., (166 ~- Y., 210, 218.) 
"Erskine vs. Railway Co., (105 ).Iaine, 113.)" 

At the time, therefore, that the railroad here in question was projected across 
the hib"hway of your county at such grade or level as to make necessary the con­
struction of bridges over the railroad in order to restore the highways to public 
use, it was the duty of the railroad company to construct such bridges, and in­
asmuch as the duty and liability of the railroad company with reference to such 
bridges is continuing, it is their duty to maintain the same and keep them in 
repair, unless, on the facts stated, or in some other manner, they have been­
absolved from such duty and liability. 

"Eyler vs. County Commissioners, supra. 
"People vs. Xew York Central Hy. Co., (74 N. Y., 302.) 
''Toledo vs. L. S. & 11. S. Ry. Co., supra. 
"Toledo, etc. Ry. Co. vs. :VIammet, (13 C. C., 591, 595)." 

You do not advise whether or not the public roads, in and upon which these 
bridges are constructed, are such as the board of county commissioners are re­
quired, hy law, to have in its charge, and to keep in repair, but from the fact 
that the commissioners constructed these bridges in the first place, and have 
kept them in repair, 1 infer that the public roads in question are such as the com­
missioners have in charge and are. required to keep in repair. X ow, though a 
cluty rests upon the railroad company with respect to the construction and main­
tenance of these bridges, they, and each of them are a part of the highway and 
as such have been and now are under the control of the county coml11issioners. 

"State ex rei. vs. Davis, (55 0. S., 15-22). 
"R. R. Company vs. Defiance, (52 0. S., 262-300-309) ." 

:\Joreover, a> these bridges are a part of the highways, in and upon which 
they are constructed, the commissioners, as to the people, are likewise under duty 
to keep them in repair in case the railroad company refuses or neglects to do so. 
(Sec. 2408, General Code). 
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The case of Eyler vs. County Commissioners, supra, was one for damages 
by reason of injury sustained on account of a defective bridge. The bridge was 
one constructed by a canal company which had intersected a public county road in 
constructing a canal. The court held that the duty of maintaining and keeping the 
bridge in repair denloped upon the canal company, but that inasmuch as to the 
county commissioners a statute provided "they shall have charge of and control 
over the county roads and bridges," the obligation of the county commissioners 
to the public was unqualifying, and the fact that the canal company was bound to 
repair, did not absolve the county commissioners from their duty to the public, nor 

·was their liability affected by the fact that the action could have been brought 
against the canal company. 

:\[any other cases to the same point might be cited, of which I note the fol­
lowing: 

"Zanesville vs. Fannan, (53 0. S., 605, 617, 618). 
··Toledo. etc., Railroad Co. vs. Sweeney. (8 C. C.. 298. 304). 
''State I'S. Gorham, (37 Maine, 451). 
"Batty I'S. Duxbury, (24 Vermont, 155). 
"Lowell 1·s. Lock Proprietors, (104 :\[ass., 18. 23). 
"Sides I'S. Portsmouth, (59 N. H., 24). 
":\ewlin Township 1·s. Davis, (77 Pa. St .. 317). 
"\Velcome vs. Leeds, (51 Maine, 313)." 

Though as to the public, the duty of the county comnusswners to keep these 
bridges here in question in repair is absolute, yet, unless the railroad company, on 
the facts stated, has been absolved from its duty to maintain and repair these 
bridges, the county commissioners can collect the cost of the repairs made by 
them, from the railroad company. This follows from the reason that, as be­
tween the commissioners and the railroad company, the primary duty with re­
spect to the repair of these bridges, is upon the railroad company. On this point, 
the court, in the case of Eyler vs. County Commissioners, supra,· held: 

'·That while the county commissioners were liable to the appellant in 
this action, the canal company was not discharged from its obligation to 
maintain and repair this bridge; nor were the commissioners left with­
out remedy against the company, but had their remedy against it for what­
ever damages might be recovered against them in this action; and if they 
expended money in necessary repairs, they could recover it back from 
the company in an action on the case. 

":\ewlin Township 1'5. Davis, 'supra. 
"Pennsyh·ania Ry. Co. vs. Irwin, (85 Pa. St., 336). 
"Chicago \'S. nohbins, (2 Black, 418) (4 Wall. 657). 
"Chesapeake, etc. Railroad Co. vs. Dyer Co., (87 Tenn .. 712). 
''Welcome vs. Leeds, (51 1\faine, 313, 317). 
"Rocheser vs. Campbell, (123 N. Y., 405). 
"Morris vs. Woodburn, ·(57 0. S., 330, 335)." 

Likewise, if the duty of the railroad company to maintain and repair these 
bridges still obtains, the county commissioners can compel the railroad company 
to make necessary repairs thereon by mandatory injunction. 

"Toledo vs. L. S. & l\f. S. Railroad Company, (17 C. C., 265). 
''Jamestown vs. Chicago, etc., Railway Company, (69 vVisconsin, 648)." 
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The sole remaining question is whether, on the facts stated, the railroad 
company has been absoh·ed from its duty to maintain these bridges and keep 
same in repair. Your letter ach·ises that the commissioners constructed these 
bridges in the tirst place, and have since kept the same in repair, and it docs not 
appear that the railroad company has done anything in the way of maintenance or 
repair as to these structures. 

~lore or less pertinent to this precise question. l note the following from 
Elliott in his work on roads and streets at section 33: 

··A bridge may. however. be free and open to the public. yet the per­
son by whom it was constructed be charged with maintaining it in safe 
and convenient condition for travel. This is often 'o in cases where the 
facts show that the bridge was erected for private benefit, and not for 
public usc. In such a case there is no presumption that the public has 
accepted the bridge and relieved the person by whom it was built from 
responsibility. Thus, where a private corporation digs a race way or 
canal across a highway and builds a bridge over it, there is no presump­
tion of acceptance by the public, and the builder is charged with the duty 
of keeping it in a safe condition. In such case the benefit is to the 
builder, for the public, but for his act, could have traveltcl on the solid 
road. \Vhere, however, the bridge is of public utility, and is used by the 
public, and is not made necessary by the act of the person who built it, 
acceptance by the public will be presumed, and the builder will not be 
responsible for keeping it in safe and fit condition for travel. Bridges 
originally built by an individual for his own benefit, but which in time 
become of public benefit or utility, and are generally used by the public, 
may be deemed public bridges. This would probably not he so if the 
builder, by his own act in interfering with a safe and convenient road, 
had created the necessity for the bridge, for, having created the neces­
sity for it, he must, upon principle. be held bound ·to supply that necessity." 

With respect to the situation here presented, it does not appear why the 
county commissioners constructed these bridges in the first instance, or why they 
have repaired them from time to time. Inasmuch, however, un the assumption 
here made with reference to the character of the public roads in and upon which 
these bridges were built, it was and has been the duty of the county commis­
sioners to the public to keep these roads open and in a safe condition for travel, 
their action in constructing the bridges and repairing same is to be referred. I 
think, rather to this duty than to any desire or intention on their part to relieve 
the railroad company from its primary duty to construct the bridges and to 
keep them in repair. In this view I do not see that the county commiSSIOners 
could have done otherwise than to construct these bridges and keep them in 
repair in case the railroad company neglected to do so. 

Pertinent to this point, the court, in the case of X ewlin Township vs. Davis, supra, 
speaking with respect to the duty of a township to keep in repair a bridge which 
had been made necessary by the construction of a railroad, says: 

"Suppose some private individual, owner of the land over which a 
road passes, cuts a race across that road, as he may of right do, he 
must bridge it at his own expense; but in the event of his neglect of 
this duty may the supervisors permit such an obstruction to remain, 
on the ground that the duty to bridge or fill it up, was with him who 
created it, and therefore they and their township have no responsibility 
with respect to it? Or take the same case, and wppo;c he doc~ builrl the 
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necessary bridge, he is bound to keep it in repair. But if the bridge 
dilapidates, and he does not repair it, may the supervisor refuse so to do, 
and thus risk the life, limbs ami property of the citizen? Conceding the 
doctrine as contended for by the plaintiff in error, that there is no 
liability upon townships in the cases abo\·e mentioned, and the result 
must be, that the party injured may be wholly without redress; for he 
who created the obstruction, from which the damage arose, may be in­
solvent, dead, or out of the state." 

..-\s throwing some light on this, I note the case of Township of Burdell vs. 
Grand Rapids & Indiana Railway Co., (157 l\Iich., 255), tlie syllabus of which 
is as follows: 

"No duty ~ests on a railroad company to maintain in repair a high­
way bridge across its right of way because from the time the track was 
built under the bridge, which already existed, and which it became 
necessary to raise, the company voluntarily maintained it." 

In this case a bridge had been constructed by the township over and across 
a ravine. Sometime afterward the railway company constructed a spur track 
down the ravine and under the bridge; the bridge being too low to admit the 
safe passage of trains, the railway company elevated the bridge a foot or more, 
and during the time that it used the spur track, the railway company kept the 
bridge in repair. Afterward it discontinued the use of this spur track and after 
doing this, it refused longer to repair the bridge. The action was one by the 
township to compel the railroad company to .do so. The court says: 

"There is no obligation in this case resting upon ~:ontract. The 
township evidently acquiesced in the elevation of the bridge. The re­
spondent properly fixed it and its approaches, made it safe, and left it in 
good condition. Manifestly no obligation would haYe rested upon the 
respondent if its cars could have been run under the bridge with safety. 
There is no evidence that the public are inconvenienced by the change, or 
that it will cost the township any more to rebuild or repair the bridge at 
its present height than as it formerly existed. The mere elevation of 
this track (whether a foot or more does not appear) cannot be held to 
transfer from the township to the railroad the legal duty to forever 
thereafter rebuild and repair the bridge." 

In the case just cited, the primary duty with respect to the repair of the 
bridge there in question was on the township, and the court held that the town­
ship was not relieved of such duty by the fact that the railroad company volun­
tarily maintained the bridge during the course of years. 

T n the case presented by your inquiry, the primary duty with respect to the 
construction and maintenance of the bridges was as between the county commis­
sioners and the railroad company upon such company; and though the question 
is one of some difficulty, I am inclined to the view that the railroad company has 
not been relieved of its primary duty with respect to the repair of these structures. 
It is to be borne in mind, however, that as to the public, the county commission­
ers are likewise liable for these repairs, and if the condition of the bridges is 
such as to call for repairs, the commissioners should either take proper steps to 
compel the railroad company to make these repairs, or do it themselves, and 
bring action against the company for the cost thereof. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorne~ General. 
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752: 

COl,JXTY CO:\L\IISSIOXERS- POWER TO EXPEXD ::\IONEY- CON­
STRlJCTIOX OF A CHILDREX'S HO::\lE-SlJB:IIISSIOX OF QUES­
TIOX OF EXPEXDITURE TO VOTE OF THE ELECTORS. 

IV!zcrc county C0111missio11ers co11tract for tlze co11struction of a new childre11's 
lzome at a cost of thirteen tlzousa11d ($13,000.00) dollars, without submitting the 
question for maki11g tlze improvemellt to a vote of the people of the county, and 
such coutract docs not include heatiug and lighting of such building, the cou11ty 
commissio11ers may 11ot, "<dthout submitting the question, install these 11ecessities 
under a separate coutract, if the amou11t of such contract added to that already 
expended exceeds the sum of fifteell thousand ($15,000.00) dollars. 

' CoLUMBUS, 0Hro, February 7, 1914. 

HoN. E. \V. CosTELLO, Prosecuting Attor11ey, Defiance, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of December 22, 1913, 
in which you request my opinion upon the following facts: 

"The county commissioners without submitting the question a~to the 
policy of making the improvement to a vote of the people of the county, 
let a contract for the construction of a new children's home at a cost 
of $13,000.00, which contract does not include the heating, lighting and 
plumbing of the. building. 

":\Iay the commissioners now, without submitting the question, install 
these necessities under a separate contract or contracts, if the amount of 
such contract or contracts added to that already expended or contracted 
for exceeds $15,000.00?" 

This question has not been determined so far as I am able to ascertain under 
the provisions of section 5638 and succeeding sections of the General Code. The 
first of these sections provides as follows: 

"The county commissioners shall not levy a tax, appropriate money or 
issue bonds for the purpose of building county buildings * * * the expenses 
of which will exceed $15,000.00, except in case of casualty, as herein­
after provided; * ~' '~ without first submitting to the voters of the county, 
the guestion as to the policy of making such expenditure." 

The remaining provisions of this group of statutes throw no light whatever 
upon the question now under consideration. 

A fair analogy, however, is afforded, it seems to me, by decisions under statutes 
like section 4328, General Code, a part of the Municipal Code, which provides that 
no contract involving the expenditure of more than $500.00 shall be entered into 
by the director of public service without competitive bidding. 

The decisions, which I need not cite, are to the general effect that an im­
provement which is in point of fact a single one may not, for the purpose of 
avoiding a limitation of this sort, be split up into parts, and contracts separately 
let for each part. Of course, officers in their discretion may make several different 
improvements which, when superimposed one upon the other, may make a single 
improvement, as the improvement of a street in sections. So also the county com­
missioners may construct what would ultimately be a single children's home or court 
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house, by building different sections of the building at a time. If done in good 
faith, such action might be taken as to avoid submission of any question to a popular 
vote. 

But in the case submitted by you, the situation is different in that the edifice 
which had been or will be erected by the expenditure of $13,000.00, is an incomplete 
one which cannot be used for the purpose contemplated without the expenditure 
necessary to provide the omitted details of construction. A building without artificial 
light, heating and plumbing would be uninhabitable, and not usable for the purpose 
of a children's home. 

Of course, under section 5638, General Code, it is held that county commis­
sioners may not by calling a given improvement one thing make it another, the 
question being in each case as to the real substance of the transaction. (State ex 
rei. vs. Commissioners 5 Nisi Prius 260.) 

Of course the lighting, heating and plumbing fixtures when installed will be­
come a part of the building, but this point is not conclusive in my mind one way or 
the other. An installation, addition or improvement might when in place become 
a fixture, and yet the building might be complete without it. In such a case I 
would be of the opinion that if the building can be made complete and fit for use 
without the installation or fixture in question, the subsequent addition of such an 
installation or fixture at a cost such as, together with the original cost of the 
building, s~uld exceed the sum of $15,000.00, would not be violative of the statute, 
though made without a vote of the people. Where the building cannot be used for 
the intended purpose without something that is left out of the principal contract, 
and separate contract are let for the addition of that necessary thing the "expenses 
of the building" within the meaning of section 5638, General Code, in my opinion, 
include both the main contract and such additional contracts. 

I am of the opinion, therefore, that in the case mentioned by you the com­
missioners must submit the policy of the expenditure to a vote of the people before 
they may lawfully enter into contracts and appropriate money for the installation 
of the heating, lighting and plumbing fixtures in an amount sufficient to produce, 
with the amount of the principal contract, an aggregate amount in excess of 
$15,000.00. Yours very truly, 

753. 

TIMOTHY s. HOGAN, 
Attorney General. 

OFFICES COMPATIBLE-DEPUTY AUDITOR-CHIEF CLERK IN THE 
OFFICE OF A DISTRICT ASSESSOR. 

A deputy auditor who has been 1·egularly appoiuted, and who is acting as 
such may also be appointed as chief clerk deputy ill the office of a district assessor, 
provided the positions are such that the perfomw11ce of the duties of the one 
would not conflict or be a hindrance to, or compel neglect of the offices of the 
other positions. 

CoLUMBUS, OHIO, January 14, 1914. 

HoN. ELI H. SPEIDEL, Prosecuting Attorney, Batavia, Ohio. 

DEAR SIR :-I have at hand your favor of December 24th, wherein you re­
quest my opinion upon the following question : 

"Can a deputy auditor, who has been regularly appointed and who is 
acting as such, also be appointed as chief clerk, deputy or an employe in 
the office of the district assessor?" 
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1 will take up first the position of deputy assessor, as there are many special 
provisions of the statutes referring to that employment which have no application 
in the case of chief clerk or other employes in the office of the district assessor. 
The position of deputy auditor is prO\·icled for hy section 2563, General Code, 
as follows: 

''The county auditor may appoint one or more deputies to aiel him 
in the performance of his duties. The auditor and his sureties shall be 
liable for the acts and conduct of such deputy or deputies. \Vhen a 
county auditor appoints a deputy, he shall make a record thereof in his 
office and file a certificate thereof with the county treasurer, who shall 
record and preserve it. \Vhen a county auditor removes a deputy, he 
shall record such removal in his office and file a certificate thereof with 
the county treasurer, who shall record and preserve it." 

The positions of deputy assessor and other employments in the office of a 
district asessor or board of district assessors are provided by section 5581, General 
Code, as the same now appears in 103 Ohio Laws, 787. The duties of the deputy 
assessor are fixed by section 5582, General Code, appearing on page 787 of 103 
Ohio Laws, which provides that the occupant of such position shall have the 
powers and duties of the district assessor, with certain exceptions therein set out. 

Section 5617, General Code, 103 Ohio Laws. 796, is as follows: 

"A district assessor, deputy assessor, member of a district board of 
complaints or any assistant, clerk or other employe of a district assessor 
or district board of complaints shall not, during his term of office or 
period of service or employment, as fixed by law or prescribed by the tax 
commission of Ohio, hold any office of profit, except offices in the state 
militia and the office of notary public." 

The prohibition of this statute extends to all the positions enumerated in your 
inquiry but since its terms are limited to offices of profit it can have no bearing 
upon the question, for the reason that the position of deputy auditor cannot be 
considered an office under the authorities in this state. 

"9 Am. & Eng. Encyc. of Law, p. 369. 
"VoL 11 Encyc. Digest of Ohio Reports, p. 214. 
"1911 Supp. Encyc. Digest of Ohio Reports, p. 343. 
"Opinion of Attorney General of Ohio to bureau of inspection and 

supervision of public offices, June 6, 1913." 

Section 5619, General Code, 103 Ohio Laws, 797, provides: 

"District assessors, members of district boards of complaints, their 
deputies, assistants, experts, clerks and other .employes shall, during 
their terms of office, or periods of service or employment, devote their 
entire time to their respective duties, provided, however, that district 
assessors or district boards of complaint may, with the approval of the 
tax commission of Ohio, employ assistants, experts, clerks or other em­
ployes with the understanding that they shall devote a part only of their 
entire time to their respective employments." 

Under this statute, before your question may be given consideration, it is 
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clearly necessary that it must be established that the approval of the tax com­
mission has been obtained for the employment of a person in any of the positions 
enumerated by you, to perform services during part of the time only. Your 
questions are, therefore, to be considered under the assumption that such approval 
has been obtained. 

The deputy auditor, by virtue of the very designation of that office, and by 
confirmance of section 9 of the General Code, may perform ·all and singular the 
duties of his principal. Provisions in the statute, therefore, conferring duties 
upon the county auditor are applicable in the. consideration of the nature of the 
position of deputy county auditor. 

There being no prohibition of statute expressly made against the holding of 
the position of deputy assessor, authorized to perform the duties of that position 
part of the time only, and that of deputy auditor, the common law rule of com­
patibility of offices must apply. Under the common law offices are considered 
incompatible when one constitutes a check or supervision over the other; or 
when there exists a physical impossibility of conducting the duties of both; or 
when the rules of public policy prohibit the holding of both offices by one and 
the same individual at the same time. 

Under section 5594, General Code, 103 Ohio L~ws, 791, a county auditor is 
required to act as secretary of the board of complaints of his district, and must 
be present at each meeting of the board; whilst, under ·section 5592 General Code, 
the assessing officer is empowered to appear before the hoard at any of its hear­
ings to defend his assessments. By these two statutes, I am of the opinion that 
a clear conflict of duties may be presented, where the deputy auditor is required 
by hi"s chief to act as secretary of the board of complaints, inasmuch as the board 
may have under consideration an assessment made by the same person as deputy 
assessor. 

Under section 5615, General Code, 103 Ohio Laws, 795, the county auditor is 
required to approve the bond given by a deputy assessor. I am of the opinion 
that such a duty is of a supervisory nature such as would prevent the person ex­
ercising it from holding both of these positions. 

There are many other duties prescribed by the \Varnes law, for performance 
by the auditor and the assessor, which might suggest an inference of incompati­
bility; but I am of the opinion that the reasons above set out are sufficient to sus­
tain the conclusion that the positions are incompatible. 

As regards a chief clerk or other employe in the office of the district as­
sessor, who has been appointed with the intention of performing duties for part 
of the time only, with the approval of the tax commission, I have been unable to 
uncover any duties which would make the holding of either of these positions hy 
deputy auditor illegal. 

It is understood, however, that I so hold with reference to these positions 
upon the understanding that the deputy auditor, by the terms of his employment, 
is not required to give all his time to the duties of that position, and that the 
duties of that position are not as would operate as a hindrance to or com­
pel neglect of the offices of the other positions. 

You will understand that I am not passing upon the civil service feature of 
your question. ·where any of these positions are within the civil service, it is, of 
course, understood that appointment may be made only in accordance with the 
provisions of the civil service law. 

Very truly yours·, 
TIMOTHY S. HoGAN, 

Attomey General. 
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754. 

LIQUOR LICEXSE LA\V-SALOOX KEEPER-SALOOX LICENSE-FAIL­
URE TO PAY SALOOX LICE~SE-LEVY-PENALTY. 

Where a person makes legal application to an assessor prior to the 26th day 
of },fay, 1913, as a person doing business a11d i1ztending to continue doing business 
as a saloo1z keeper; he continues after 1llay 26, 1913, but fails to pay the five hundred 
dollars on or before hme 20th. In such a case when the treasurer levies a11d pro­
ceeds to make the money upon such lev:y, he is not authori::ed to collect the twenty 
per cent. penalty under the Present statute. 

COLL'MBt:s, OHIO, January 29, 1914. 

HoN. GEORGE B. KLEIN, Prosecuting Attomey, Coshocton, Ohio. 

DEAR SIR :-In your letter of December 4th, you quote a Jetter from the auditor 
of state to your county treasurer, elated July 17, 1913, in which the auditor stated: 

"A person makes a legal application through the assessor prior to the 
26th day of .\lay,· 1913, as a person doing business and intending to con­
tinue doing business as a saloon keeper. He does continue in business after 
).lay 26, 1913, but fails to pay the $500 due on or before June 20th. There­
upon the treasurer levies and proceeds to make the money. 

"The question is, how much money should be collected? 
"As he made his formal application and was entered upon the original 

duplicate there are no penalties except the 4% for expenses of collection 
under section 6077. * * * I am of the opinion, looking at all the cognate 
sections, the amount to be collected is the amount which is a lien, * * * 
$1,000, plus 4%." 

You state t~at in the case referred to your county treasurer collected 20% 
penalty, and that the applicant now files this bill for a rcfunder of the penalty over 
and above the 4%. 

I would respectfully call your attention to the case of Susan vs. Haserodt, 58 
bulletin, page 183 (September 22, 1913). This case, decided by the Lorain county 
court, April 26, 1911, was afterwards affirmed, without report, by the supreme court, 
Haserodt vs. Susan, 88 0. S. ---. The syllabus reads as follows: 

"The 20 per cent. penalty, prescribed by General Code 6082, formerly 
section 5 of the act 100 0. L. 89, to he added to the assessment imposed 
hy a county auditor as a tax on the liquor traffic, cannot be imposed against 
one engaged in such traffic without having first paid the assessment. Not­
withstanding the original act authorized such imposition no rule of con­
struction requires a court to read such intention into such statute as codified 
and adopted by the legislature." 

This action was brought hy the plaintiff to recover back a penalty paid on a 
liquor traffic tax. Plainti(f started in the liquor traffic on October 8, 1910, without 
tirst having paid the a:.;sessment as provided hy law; on October 21st the county 
treasurer entered on the duplicate against him a liquor assessment in the sum of 
$620.88, thio; ht:ing the tax to the end of the assessment year in :-.ray, 1911, together 
with a 20% penalty of $124.18. and 4% collection fcc on both amounts, making in 
all $774.86. In the collection of this amount the treasurer seized and distrained 
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plaintiff's goods and chattels and threatened to sell the same as upon execution. 
The next day, October. 22, 1910, the plaintiff filed an affidavit of discontinuance of 
the liquor traffic, which entitled him to a rebate of $420.88 for the unexpired portion 
of the assessment year and in order to save his goods from sale, under protest paid 
the sum of $353.98 which included said 20% penalty, amounting to $124.18, for 
which amount plaintiff brought his action. 

In the case of Susan vs. Haserodt, supra, Judge Winch says: 

"That before the enactment of the General Code in February, 1910, the 
plaintiff would have been liable for the penalty in question there seems no 
question; the point is conceded. 

"The statutes then existing are found in Bates R. S. (6 ed.) sections 
4364-9 to 4364-13 inclusive, originally enacted :May 14, 1886, 83 0. L. 157. 
That law had several sections, the first providing for a tax on the liquor 
business; the second that the tax shall be a lien and fixing the time for 
its payment; the third providing for the refunding of part of the tax, if 
the business is discontinued; the fourth, collection of tax in case of non­
payment and the fifth providing for assessors' returns and certain penalties. 
The concluding sentence of this section reads as follows: 

"'And if any assessment aforesaid shall not be paid when clue, there shall 
be added a penalty thereto of 20 per centum, which shall be collected there­
with.' 

"lVIanifestly the word 'aforesaid' referred to any assessment provided 
for in the fifth or any preceding section of the act and it was so held in 
the case of Simpson vs. Serviss, 2 Cir. Dec. 246 (R. 433). 

"The code commission chopped up theses sections into smaller parts and 
we now find said section 5 of the original act in General Code 6081 and 
6082. General Code 6081 provides that each assessor shall return to the 
county auditor a statement as to each place within his jurisdiction where 
the liquor business is conducted, showing the name of the person, corpora­
tion or co-partnership engaged therein, signed and verified before the assess­
or by such person, etc. 

"General Code 6082 reads : 

"'If such person, corporation or co-partnership, on demand refuses or 
fails to furnish the requisite information for the statement, or to sign or 
verify it, such fact shall be returned by the assessor, and thereupon the 
assessment on said business shall be fifteen hundred dollars. If such assess­
ment is not paid when due, there shall be added a penalty thereto of twenty 
per cent. which shall be collected therewith.' * * * 

"vVhether the legislature intentionally or unintentionally changed the 
law as to penalties in cases like the one here before us when it enacted 
the General Code, is immateriaL * * *. 

"Construing this statute. not strictly, in a sense, but literally, according 
to the ordinary meaning of the words used, the plaintiff was not liable to a 
penalty on his assessment. 

''We do not feel required to read into this statute some other meaning 
than its language intends. If the legislature has made a mistake in enacting 
it, and did not intend the consequence necessarily following from the 
change in wording of the law on this subject, it can easily remedy its mis­
take and correct the law. Until it does so, we hold that the 20 per cent. 
penalty cannot be assessed in a case of this kind.'' 
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The judgment of the court below was reversed, and judgment was rendered 
for plaintiff in error in the amount claimed. 

In view of this right recent case upon the exact question I have no hesitation 
in holding that under the present statute in such cases, the treasurer is not authorized 
to collect the 20% penalty. 

755. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

SUPPORT OF INMATES OF IKSANE ASYLUMS-HUSBAND OBLIGED 
TO SUPPORT HIS WIFE, IF HE IS ABLE. 

Where a woman is confined in a state hospital for the insane, and her husband 
is possessed of sufficient income to pa;y for her support, as long as he is able to 
support her, he must do so, regardless of the fact that she holds in her own name 
an estate sufficient to meet such expense. 

CoLUMBus, OHIO, January 31, 1914. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 

DE.\R Sm :-I have your letter of January 22, 1914, as follows: 

"[n the administration of the law set forth in section 1815 to 1815-12 
we have come upon a question of doubt. A patient whom we will designate 
as :\[rs. Doe has an estate in her own name that is sufficient to pay her 
support while an inmate in a state hospital for the insane. Her husband 
is also possessed of sufficient income to pay for her support. He insists 
that the guardian of his wife's estate shall be held liable; the guardian 
insists that the husband shall be held liable. Which one in your judgment 
is first liable under the law?" 

Section 1815-1, General Code, reads: 

"When any person is committed to a state hospital for the insane, to 
the Longview hospital; to the Ohio hospital for epileptics, or the institution 
for feeble minded, the judge making such commitment shall at the same 
time certify to the superintendent of such institution, and the superintendent 
shall thereupon enter upon his records the name and address of the guardian, 
if any appointed, and of the relative or relatives liable for such person's 
support under section 1815-9." 

Section 1815-9, General Code, reads: 

"ft is the intent of this act that a husband may be held liable for the 
support of a wife while an inmate of any of said institutions, a wife for 
a husband, a father or mother for a son or daughter, and a son or daughter, 
or both, for a father or mother." 
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Section 7997, General Code, reads : 

"The husband must support himself, his wife, and his minor children 
out of his property or by his labor. J f he is unable to do so, the wife 
must assist him so far as she is able." 

These sections make it clear that the husband is held liable for the support 
of his wife while she is an inmate of a state hospital. 

Your letter states that the husband is possessed of a sufficient income to pay for 
her support as long as this is the case he must do so regardless of the fact _that 
she holds in her own name an estate sufficient to meet such expense. 

756. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General .. 

COUNTY DETECTIVE-SECRET SERVICE OFFICER-AMOUNT THAT 
COUNTY l\1AY PAY FOR DETECTIVE SERVICE-PROSECUTING 
ATTORNEY. 

Under the twovisions of section 3004, General Code, a prosecuting attorney may 
uot pay out of the funds therein provided, for the service of a county detecth•e, a 
greater sum than is allowed him under the law, although the work amounts to more 
than the sum allowed mtder the law. 

CoLUMBUS, 0Hro, January 5, 1914. 

HoN. CARL ScHuLER, Prosccuti11g Attonle}', Millersburg, Ohio. 

DEAR Sm :-Under date of January 1st, you request my opinion as follows: 

"Can a prosecuting attorney, ~mder section 3004, General Code, pay 
out of the fund therein provided for the services of a county detective, 
whose work amounts to more than can be allowed him under the law, if 
these services are in the furtherance of jpstice ?" 

The portion of section 3004 which is material to your inquiry is as follows: 

"There shall be allowed annually to the prosecuting attorney in ad­
dition to his salary and to the allowance provided by section 2914, an 
amount equal to one-half the official salary, to provide for expenses which 
may be incurred by him in the performance of his official duties and in the 
furtherance of justice, not otherwise provided for." 

The act providing for the appointment of a secret service officer appears on 
page 501 of .103 Ohio Laws, and is as follows: 

AN ACT 

"To amend section 2915-1 of the General Code, relative to the appoint­
ment of secret service officer by prosecuting attorney. 



ATTORXEY GEXER.\L. 

"Re it enacted hy the general assembly of the state of Ohio: 

"Section 1. That section 2915 of the General Code he supplemented 
by the enactment of ~ection 2915-1 to read as follows: 

"Section 2915-1. The prosecuting attorney may appoint a secret service 
officer whose duty it shall be to aid him in the collection and discovery of 
evidence to be used in the trial of criminal cases and matters of a criminal 
nature. Such appointment shall be made for such term as the prosecuting 
attorney may deem advisable, and subject to termination at any time by 
such prosecuting attorney. The compensation of said officer shall be fixed 
by the judge of the court of common pleas of the county in which the ap­
pointment is made, or if there be more than one judge, by the judges of 
~uch court in such county in joint session, and shall not be less than one 
hundred and twenty-five dollars per month for the time actually occupied 
in such service nor more than one-half of the official salary of the pros­
ecuting attorney for a year, payable monthly, out of the county fund, upon 
the warrant of the county auditor." 
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The·terms of section 3004, above quoted, are general in their application, and 
apply to all expenses incurred by the prosecuting attorney in the performance of 
his official duties, and in the furtherance of justice. The provision regarding the 
secret service officer, however, is a special one, and I am of the opinion that this 
statute must be construed as an exception to the expense provisions set out in 
section 3004. The legislature has seen fit to place specific restrictions upon the 
amount which may he expended for a secret service officer's services, by a county, 
and has furthermore provided restrictions upon the manner of this expenditure, 
viz.: approval by the judge of the court of common pleas. 

In view of the well established. rule of statutory construction, that special pro­
visions must be construed as exceptions to a general provision, l am of the opinion 
that any attempt on the part of a prosecuting attorney. to pay a ·secret service officer 
an amount in excess of that prO\·ided by section 2915-1, General Code, would amou11t 
to an indirect violation and disregard of the restrictions and safeguards provided 
in said section. T am of the opinion, therefore, that this latter section controls, 
and that the prosecuting attorney is without power to pay a secret service officer 
any funds whatever under authorization of section 3004, General Code. 

Very truly yours, 
TIMOTHY S. HaGAN, 

Attorney General. 
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757. 

DEFECTIVE MACHINERY- INJURY- MUNICIPAL CORPORATION 
POWERS OF A CITY TO CQ).IPE~SATE FOR INJURIES RECEIVED. 

lf'here a claim is presented to the city auditor asking payment to a physician 
for his services for atteudance upon au emplo)•e of the service department i11jured 
in the opcratiou of defective machinery. In the absence of authority from council, 
the city auditor should not houor the voucher for pa)•ment to such physician for his 
atteudancc up011 such emplo)•e of the service departmeut, so injured. 

CoLUMBUS, OHIO, January 31, 1914. 

Bureau of Inspection and Supervisio11 of Public Offices, Department of Auditor (If 
State, Columbus, Ohio. 

GENTLEMEN :-ln your letter of October 13, 1913, you request my opinion upon 
the following question: 

"A claim is presented to the city auditor asking payment to a physician 
for his services in attendance upon an employe of the service department in­
jured in the operation of defective machinery. Said claim was approved 
by the director of service upon the understanding that if the same was 
paid by the city, the employe would not press a claim for damages.. Can 
the city auditor legally make payment of said claim?" 

The nature of the claim comprehended in your inquiry is not disclosed by your 
lrtter." The facts presentee\ are not sufficient to permit a statement as to whether 
or not the injury to the employe was such as would present a basis for a legal 
clai1i1 against the city. 1 f neglect could he shown on the part of the city and the 
city hac\ been acting in a proprietary capacity there could be no dispute as to the 
city"s liability. 1 f. on the other hand, the city hac\ been acting in a governmental 
capacity it could not be chargee\ in any way with liability. The facts may he such 
that it is not clear whether the city was acting in either capacity, thereby presenting 
a claim subject to a bona fide dispute as to the right of the parties before a court 
of law. 

Under the power to sue and be sued, conferred upon a municipal corporation 
by section 3615, General Code, a city is impliedly given the power to compromise 
a suit. If the legality of the claim is doubtful, therefore, suit might be entered 
against the city and judgment confessed for the amount which council see fit to 
allow. l£ there exists no doubt as to the legality of the claim there can be no 
question as to the power of council to pay the same under its general legislative 
power to compromise claims against the city. 

I am aware of no other method by which a settlement could be satisfactorily ac­
complished in this matter. The statutes nowhere provide for the payment of 
physicians' fees in behalf of employes by the department of public service, and I 
am unable to see how it might be concluded that the director of public service 
would have such power by implication. I am, therefore, of the opinion that in the 
absence of authorization by council, through the methods above described, the city 
auditor should not honor a voucher for payment to a physician for his services 
in attendance upon an employe of the service department injured in the opera­
tion of a defectiYe machine. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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758. 

STATE IXSTITCTIOXS FOR FEEBLE ~IIXDED-IX~IATES-COUXTY 
TO PAY FOR JX~IATES COXFIXED IX STATE IXSTITUTIOXS. 

Where it is provided b:y/ statute that all persons o-.,·er tlze age of fifteen ~;ears, 
who are 110'<<', or may hereafter become inmates of a custodial department of the 
Ohio institutions for the feeble minded, a sum of money may be charged to the 
coullf:}' from zvlzich said inmate is received. The fact that the superilltcndel!t a11d the 
trustees of the Ohio institutio11s for feeble minded fail to exercise their right of 
collectillg this sum of money from the counties having inmates in such institutions 
for a period of twelve :years does not prevwt them from exercising their right at 
any time to make such collection, based 011 the number of inmates and the per 
capita. 

CoLUMBUS, OHio, December 18, 1913. 

HuN. joE T. Do.\X, Prosccuti11g Attorney, Wilmington, Ohio. 

Dr:AR SIR :-On October 1, 1913, you wrote me as follows: 

"April 22, 1898, the legislature of Ohio passed an act to provide cus­
todial care for the feeble minded (93 0. L. 209) ; section 3 of said act 
provides 'that all persons over the age of fifteen years who are now, 
or may hereafter become inmates of the custodial department of this in­
stitution, from any county in the state, may be charged by the trustees 
and superintendent of said institution against said county, a sum not ex­
ceeding,' etc. 

''The period of twelve years elapsed ·without the exercise of the dis­
cretion provided for by the above section. 

"On June 22, 1910, a letter was received by county auditor Fisher from 
E. J. Emerick, superintendent Ohio institution for feeble-minded youth, 
stating 'as the tru>tees have cleciclccl to enforce this law' (meaning the one 
above quoted) 'we thought it best to inform you that you may make ar­
rangements for the same.' Xine clays later, or on July 1, 1910, said auditor 
received from said superintendent a bill for $2,064.19, the total charge for 
keeping certain persons therein named, from January 1, 1910, to July 1, 
1910. 

"I am of the opinion, that after said board had permitted twelve 
years to elapse without taking such a step, our r.ounty had a right to expect 
that that same plan would be continued until the county auditor should 
be notified in advance of any such charges being made and far enough in 
advance to give the county authorities time to make a proper levy to meet 
the demand." 

You claim this bill should not be paid, for the reasons assigned, and ask my 
opinion on the matter. During the period of time covered by the account presented 
to your county, of which you complain, section 3, 93 0. L., 209, was substantially 
section 1898, G. C., and read as follows: 

"For each person over the age of fifteen years in the custodial depart­
ment from any county in the state, the trustees and superintendent may 
charge against such county a sum not exceeding the annual per capita cost 
to the county of supporting inmates in its county infirmary, as shown by 
the annual report of the board of state charities. The treasurer of the 
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county shall pay the annual draft of the financial officer of the institution 
for the aggregate amount chargeable against such county, for the preceding 
year, for such inmates." 

This continued to be the law on that subject until the repeal of section 1898 
aforesaid, which is found in volume 103, 0. L., p. 913; and it follows that the ques­
tion of the payment of this account is controlled by the law as it stood, up to its 
repeal August 12, 1913. In my opinion, there is no ambiguity in the language of 
section 1898, as to the charges for maintaining custodial inmates of said institu­
tion. By inspecting the annual report of the board of state charities, the exact 
amount of per capita cost to' each county for supporting inmates of county in­
firmaries, can be ascertained. Such cost having been so ascertained, the authorities 
of this state institution had a .right to charge against your county the full amount 
of said per capita for each inmate therefrom, and collect it. Your county was as 
much bound to take notice of this statute as the officers in control of said institution. 
You cannot complain if the claim was not promptly presented; and mere delay in 
so presenting, docs not excuse the ultimate payment of the claim. The fact that 
a claim covering only a portion of the time is presented, does not justify your 
county rejecting it, if, in fact, the bill is correct for the particular period in question. 

On August 31, 1910, the attorney general of Ohio rendered an opinion to the 
superintendent of said institution for feeble-minded youth, construing said section 
1898, in which he held that the amounts based on the above facts are chargeable and 
collectible from the county. (Attorney General's Annual Report, 1910-11, p. 678.) 

On December 9, 1910, the said attorney general again construed section 1898 
for the prosecuting attorney of Lucas county, Ohio, in which he emphatically reiter­
ated the above decision and doctrine. (Attorney General's Annual Report for 1910-
11, p. 844.) Moreover, the officers of your county had the opportunity of knowing 
at all times the exact number of inmates from said county in said institution, and 
should have provided for their support under section 1898. 

I am, therefore, of the opinion that your county should pay the amount of the 
bill rendered, provided of course it is correct as based on the number of inmates 
and the per capita. Yours very truly, 

759. 

TIMOTHY S. HOGAN, 

Attorney General. 

PRIVATE BANK-INSPECTIOX FEE-STATIO::\'ERY-INSPECTION-
STATE Bt\NKIXG DEPARTl\1E~T-PRIVATE BANK ACT. 

IVhere a pri<:a/e ba11f< lnw<,'ll as the G. C. Jfun11 and Company, of Portage, Ohi.J, 
which carries the word ''ba11k" 011 its statio11ery, such bank is subject to inspection 
and the payment of the iuspectiv11 fee for exami11ation to the slate bankiug depart-
1nellt, as provided for in the private ba11k act, 103 0. L., 379. 

Cou:Mnt.:s, OHIO, January 30, 1914. 

Ho~. EMERY L\TL\;>; NER, Superilllelldellt of Ba11ks, Columbus, Ohio. 

DE.\R SIR :--Under date of October 24, 1913, you wrote asking my opinion, and 
in your letter you say: 

"The question has arisen whether a private hank, known as the G. C. 
:.runn and Company, of Portage, Ohio, which carries the word 'bank' on 
its stationery, is subject to inspection and the payment of the inspection 
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fee for examinations. They rendered this office a statement of their busi­
ness as of Sept. 4th. in accordance with our request. I am enclosing copy of 
their attorney's letter." 

By reference to the letter mentioned in your communication I note that up to 
the time the pri\·atc bank act ( 103 0. L., 3i9) wt:nt into effect this bank in question 
was conducted under the name of "The :'If unh Bank." At this time the bank had 
on hand a large amount of bank stationery with its name printed thereon, which it 
has since utilized-as stated in the attorney's letter-by having the new name of 
the bank and the word "successors" printed over the former name of the bank 
as follows: "G. C. :\lunn & Co., Successors to :\Iunn Bank." 

The question is whether the use of the word "bank" in this manner and in this 
connection brings this bank within the regulatory provisions of the act above noted. 

Section 1 of this act provides as follows: 

"That no corporation not organized under the laws of this state, or of 
the United States. or person, partnership or association, shall use the word 
'bank,' 'banker' or 'banking' or 'trust' or 'trust company,' or words of similar 
meaning in any foreign language, as a designation or name under which 
business may be conducted in this state unless such corporation, person, 
partnership or association shall submit to inspection, examination and 
regulation, as provided in this act. The superintendent of banks shall 
execute all laws in relation to corporations organized under the laws of 
this state or of the United States, persons, partnerships and associations 

· using the word 'hank,' 'banker' or 'banking,' or 'trust' or 'trust company,' 
or words of similar meaning in any foreign language as a designation or 
name under which business is conducted i.n this state." 

I take it that the intent of this :-ectinn is that no private bank or corporation 
not organized under the laws of this state shall use the word 'bank' or other 
particular words therein mentioned, as a component part of the designation or name 
under which business may he conducted, unless such private bank or corporation 
shall submit to inspection, examination and regulation as provided for in the act, 
and also, though the language of the section is not altogether happy to this end, 
that if such private bank or corporation does use the word "bank," or other par­
ticular words mentioned in the section, as a designation or name under which its 
business is conducted, it thereby becomes :-ubject to the provisions of the act. 

\Vith respect to the particular question at hand, I note that the statute does 
not specify the particular manner of use of the word "bank" hy a private bank, 
which shall be effective to bring it within the provisions of the act, and as to this 
I am inclined to the view that any substantial use of the word, whether on its 
stationery or otherwise, is sufficient for the purpose. However, it must appear 
that the word "bank" is used as a component part of the designation or name under 
which the business of a private hank is conducted, before such bank is made subject 
to the provisions of the act. 

The solution to the question here made depends on the consideration whether 
or not, within the contemplation of this act, the whole expression, "G. C. :\Iunn & 
Co., Successors to :\lunn Ban!<," may properly he considered the designation or 
name under which the business of the hank is being conducted as indicated hy the 
stationt:ry of the hank now in use. In the consideration of this question it is 
pertinent to ohserve that, excepting the right to issue bills to circulate as money, 
the right of natural persons to carry on the business of banking is in no sense 
a franchise t manating from the state, hut is a common law right. 

7-A.G. 



194 ANNUAL REPORT 

State vs. Richcreek (167 Ind., 217). 
Bank of Augusta vs. Earle (13 Pet., 519, 596). 
Curtis vs. Leavitt, ( 15 N. Y., 9). 

Tho11gh as to individuals the business of ban~ing is one resting upon common 
law right, yet it is a business so vitally affecting the welfare of the people that it 
is subject to proper regulation by the state in the exercise of the police power. 

State vs. Richcreek, supra. 
Blake vs. Hood (53 Kan. 499). 
State ex rei. vs. \\'oodmansee (1 N. D., 246). 

Yet statutes, though enacted in the exercise of the police power, and though 
founded in wise public policy, which are effective to abridge the freedom of in­
div.iduals in the conduct of their business, ought always to receive such construc­
tion as will carry out the purpose and intention of the legislature in their enactment, 
with the least possible interferences with the rights of such persons. 

Carberry vs. People ( 39 Ill. Ap. 506). 
Nance vs. Southern Railway Co. (149 N. C., 366). 
Young vs. Madison county ( 137 Iowa, 515). 

Keeping these considerations in mind with reference to the question at hand, 
it is pertinent to inquire as to the purpose and scope of the statute before noted, 
in view of the language therein used. It is apparent that this statute does .not 
seek to subject all private banking business to regulation, but only such as by the 
use of the word "bank" or other particular words designated in the statute as a 
part of the designation or name under which the business is conducted, indicates or 
advertises the fact that the business done under that name is that of banking. 

As to private bankers· it was competent for the legislature to discriminate be· 
tween persons carrying on the business of banking in such way as to indicate and 
advertise the nature of their business, and those who do not. The designation 
rests upon satisfactory reasons proceeding from the fact that the former will, in 
all likelihood, attract and command a greater volume of business than the latter, 
which consideration in turn presents a greater need for regulation. 

The intent of the statute is, of course, to be drawn primarily from its lan­
guage, and the question always is as to the meaning of that which is enacted rather 
than as to what the legislature intended to enact, and the spirit and purpose of 
an act is to be extracted from the words of the act itself and not from conjecture 
aliunde. 

(66 0. S., 621, 627). 
( 18 0. S., 311, 341). 

yet when the spirit and purpose of an act is so ascertained, that which comes within 
such spirit and purpose is as much within the act itself as that within its letter. 

Latshaw vs. State (156 Ind. 194, 204). 
Cummins vs. Pence (Ind. 91 N. E., 529). 
Hasson vs. City of Chester (W.Va. 67 S. E., 731, 733). 

As before noted, it is apparent from the language of this statute that its 
purpose is to subject all private banks to the provisions of the act that by the use 
of the word "bank," or other particular words therein mentioned as a part of the 
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name under which business is done, indicate and thus advertise that banking is 
their business; and with respect to the particular bank herein question it is clear 
that the present use of the word "bank" as effectually indicates and advertises the 
fact that banking is the business carried on as if the name ''1lunn Bank" alone 
were used. In other words, the present use of the word "bank," in the manner 
and connection before noted, within the spirit of the statute, at least brings this 
bank within the provisions of the act. The statute should be so construed as to 
make effective its purpose insofar as that purpose is manifest from the language 
of the statute itself. and should not, without cogent reason, be so construed as to 
make possible an easy evasion of that purpose. 

On the considerations aboYe noted, I am of the opinion that the bank m 
question is subject to inspection and examination, as provided for in this act. 

760. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BAXKS 1\XD BANKING-TRUST FUNDS-ASSETS AND LIABILITIES­
TAXES AXD TAXATION-TAX-FEE BILL. 

In cnmf>utiii.IJ the tax 011 banks uuder the fee bill, trust funds deposited in 
surh bauks should be taken into conisderatiG·n, as such funds in the bank's possession 
cnustitute resources within the meauing of section 9786, General Code, upon which 
the fee tlzrrcin provided for is figured and determined. 

CoLUMllUS, OHio, January 20, 1914. 

HoN. EMERY L\TTA:-1:-<'ER, Superiutendeut of Banks, Columbus, 0/zio. 

DEAR S1n :-Under date of N ovemher 8, 1913, you wrote asking my opinion as 
follows: 

"In computing the tax on banks under the fee hill, one of our state 
hanks has raised the question whether it should be computed on the trust 
funds, claiming that it is a matter distinct and apart from the bank busi­
ness. It is made a part of the statement, however, the hanks being com­
pelled to report it in their assets and liabilities." 

The expression, "trust funds," as applying to the business of banking institu­
tions, has a wide range of meaning and may apply to deposits of many kinds, and 
speaking generally, it may apply to funds affected by a trust relation, either on the 
part of a depositor or the bank itself. I take it, however, from the form of your 
inquiry considered in connection with the correspondence accompanying it, as well 
as from statements made by representatives of your office to this department that 
your question has particular reference to funds deposited in, or otherwise accruing 
to the trust department of banks organized to include the business of a trust com­
pany under the statutes providing for the same. The question here presented is 
r>Tle arising under section 1 (103 0. L., 180), which provides: 

"That for the purpose of maintaining the department of the super­
intendent of banks and the payment of expenses incident thereto, and es­
pecially the expenses of inspection and examination, the following fees 
shall he paid to the superintendent of banks of Ohio: 



196 ANNUAL REPORT 

"(a) Each company, firm, corporation, person, association and co­
partnership which under the laws of Ohio is subject to inspection and 
examination by the superintendent of banks, shall pay to the superin­
tendent of banks on or before the fifteenth day of 1\ovember in each year 
the sum of thirty dollars, and in addition thereto one seventy-fifth of one 
per cent. of the total aggregate resources of such company, firm, corpora­
tion, person, association or ii:O-partnersnip in excess of one hundred thou­
sand dollars as shown by the report of the condition of each such com­
pany, firm, corporation, person, association or co-partnership made last 
before October fifteenth of such year; provided, however, that in no event 
is such total fee to exceed the sum of twelve hundred and fifty dollars 
in any one year. * * *" 

Sections 711 and 724, General Code, provide as follows: 

"The superintendent of banks shall execute the laws in relation to bank­
ing companies, savings banks, savings societies, societies for savings, say­
ings and loan associations, savings and trust companies, safe deposit com­
panies and trust companies and every other corporation or association 
-having the power to receive, and receiving money on deposit, chartered or 
incorporated under the laws of this state. ~ othing in this chapter con­
tained shall apply to building and loan associations. 

"Sec. 724. "At least twice each year, and also when requested by the 
board of directors or trustees thereof, the superintendent of banks or an 
examiner appointed for that purpose shall thoroughly examine the cash, 
bills, collatcrals or securities. books of account and affairs of each bank, 
savings bank, safe deposit and trust company, savings and loan society 
or association incorporated under any law in this state. Such examination 
shall be made in the presence of the members of the executive committee 
or a majority thereof. lie shall also ascertain if any such corporation, 
company, society or association is conducting its business in the manner 
prescribed by law and at the place designated in its articles of incorpora­
tion." 

Sections 725-728 inclusive, General Code, provide means for effectuating the 
examination provided for in section 724, of the banking companies therein named, 
while section 729, General Code, provides as follows: 

"The officers of any such corporation, company, society or association 
shall submit its books, papers a'nd concerns to the inspection and.examina­
tion of the superintendent of banks or any duly appointed examiner, and 
on refusal so to do or to be examined on oath touching the affairs of 
such company, corporat.ion, society or association, the superintendent may 
institute proceedings in the common pleas court of the county in which 
the business is transacted for the appointment of a receiver therefor 
to wind up its business." 

From the foregoing statutory provisions it appears that all banking concerns, 
subject to inspection and examination by the superintendent of banks, are likewise 
subject to the payment of the fees prescribed, and that trust companies are included 
in the list of concerns which are subject to such inspection and examination. By 
authority of statute one banking company may include in its activities banking 
business of different kinds, e. g., that of a commercial bank a1;d that of a trust 
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company. In such case, of cour,e, the right and 1luty of the superintendent of 
banks as to the . inspection and examination goes to the whole business of the 
company and to each and all of its departments. 

The specific question here made arises out of those provisions of section 1, 
( 103 0. L., 180) which require the payment of a fee based upon a percentage of 
the total aggregate resources of the company, firm, corporataion, person, associa­
tion or co-partnership subject to inspection or examination in excess of $100,000.00. 
Full and detailed provision is made by statute with reference to trust companies 
looking to the security of funds deposited with trust companies on trust committed 
to them and providing the manner of their investment. Such companies ~re author­
ized to accept and execute trusts committed to them by any person or persons, 
corporations, or by order or decree of the court. 

Section 9777, General Code, provides that the capital of such corporations, with 
all its property and effects, shall be absolutely liable in case of default, while 
section 9778, General Code, makes a further requirement that before any such trust 
company, either domestic or foreign, shall accept trusts which may be invested in 
or committed to such company, shall have a paid in capital of at least one hun­
dred thousand dollars and if its capital is two hundred thousand dollars or less, 
make a deposit with the treasurer of state in the sum of fifty thousand dollars. 
If its capital exceeds two hundred thousand dollars, the amount of such deposit 
with the state treasurer shall be one hundred thousand dollars. It is provided that 
the full amount of such deposit may be in cash, or may be in bonds of the United 
States or of this state, or of any municipality or county therein. or in any other 
state, or in the first mortgage bonds of any railroad corporation that for five years 
last past has paid dividends of at least three per cent. on its common stock. 

By section 9779, General Code, it is provided that the treasurer of state shall 
hold such funds or securities deposited with him as security for the faithful per­
formance of the trusts assumed by such corporation, but it is further provided that 
so long as such trust company continues solvent the state treasurer shall permit 
such company to collect interest on its securities so deposited. 

Section 9781, GeiH~ral Code, provides in detail as to the manner in which money 
or property received on deposit or in trust by such co'mpanies shall be invested when 
the manner of investment is not provided for in the trust itself. 

Section 9786, General Code, provides as follows: 

"All moneys or property held in trust shall constitute a deposit in the 
. trust department, and the accounts and investments thereof shall be kept 
separate. Such investment or loans shall be especially appropriated to the 
security anrl payment of all such rleposits, and not be subject to any other 
liabilities of the corporation. For the purpose of securing the obserYance 
of these requirements, it shall have a trust deparment in which all business 
pertaining to such trust property shall be kept distinct from its general 
business." 

It can be easily conceive(! that funds may be deposited with a trust company or with 
any other kind of a banking institution for that matter, under such circumstances 
and for such purposes as that the title and ownership of the funds so deposited 
will not pass to the banking institution receiving it. It is apparent, however, from 
the statutory provisions before noted, looking to the security of funds deposited 
in trust companies or otherwise accruing to it by reason of trusts accepted by such 
companks, and from the provisions authorizing and directing the manner of the 
investment of such funds, it is contemplated by the statutes that trust funds com­
mitted to a trust company in the ordinary course of its business shall pass to and 
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become the property of such company. As to such funds deposited in or otherwise 
accruing to a trust company, it is clear that such funds in its possession constitute 
resources within the meaning of this section upon which the fee therein provided 
for is to be figured and determined. On the other hand, funds that are deposited 
with such companies under such circumstances and for such purposes that the title 
to such funds does not pass, do not constitute resources of such company; but any 
funds that such companies are authorized to invest, either by the terms of the trust 
or by the provisions of section 9781, General Code, are clearly the general property 
of the trust company, and are resources, within the meaning of section 1 of the 
fee bill. 

The question presented is not different in the case of a company organized for 
the purpose and conducting a general banking business as well as that of a trust 
company. In such case funds deposited in .the trust department of such bank in 
the ordinary course of business, constitute resources of such company in the trust 
department thereof. 

In conclusion I note that the question here presented is limited to trust" funds 
on hand, and that no question is made with reference to trust investments, and it 
is to be understood that the foregoing opinion is given only with reference to the 
actual question presented. 

761. 

Very truly yours, 
TIMOTHY s. HoGAN, 

Attorney General. 

STATE LIQUOR LICENSING BOARD- FIXTURES AND SUPPLIES­
COUNTY LIQUOR LICENSING BOARD-

The state liquor lice11sing board has authority to purchase [ur11iture, books, 
stationer:-.• a11d other supplies that may be necessary for carrying on the business of 
the county liquor lice11si11g board, and fumish the same to such boards. 

CoLUMBUS, OHIO, February 18, 1914. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN :-This morning you orally submitted to me the following question: 

"Has the state liquor licensing board authority to purchase furniture, 
books, stationery and other supplies that may be necessary for the carrying 
on of the business of the county liquor licensing boards, and furnish the 
same to such boards?" 

Section 4 of the act to provide for license to traffic in intoxicating liquors, 103 
0. L., 217, provides that the state liquor licensing board 

"shall adopt rules and regulations for its own government and of the county 
boards." 

Section 5 of the same act requires this board to provide itself with the neces­
sary furniture, books, stationery and other things that may be necessary for the 
proper conducting of the office; while section 13 authorizes each county board to 
provide itself with books, stationery and other paraphernalia, and to incur other 
such expenses for its operation as may be necessary to carry on its business. The 
following salient language appears in this section: 
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"All expenses, including compensation of clerks and employes shall be 
subject to the approval of the state board, and the county board shall ce.rtify 
to the state board, on the first day of each month, a statement of all ex­
penses of such county board for the month preceding, and upon approval 
thereof the state board shall cause the same, together with the compensa­
tion of the commissioners and secretary, to be paid in the same manner as 
its own expenses are paid." 

Section 46 provides for the manner in which expenses shall be paid. 

199 

It will be noted that under section 13 while each county board is authorized to 
incur expenses for books, stationery and other paraphernalia, nevertheless, such 
expenditures arc subject to the approval of the state board. This can mean nothing 
but that the county boards cannot incur expenses unless the state board approve 
the same. If there be no such approval, then the action of the county boards in 
incurring expenses is a nullity, as it is ultra vires and without authority of law. 
This being true, it necessarily follows that an essential requisite to the payment of 
such expenses is action on the part of the state board. This action is not one of 
purely ministerial nature, but on the contrary, involves exercise of discretion and 
judgment, and the determination of the state board upon this question is final. 

The language of section 5 authorizing the state board to provide itself with 
the necessary furniture, etc., I do not regard as important in this inquiry, as that, 
no doubt, has reference to such supplies as may be necessary for the state board 
itself. It is important, however, to bear in mind the fact that section 4, to which 
I have hereinbefore referred. authorizes the state board to adopt rules and regula­
tions for the government of county boards. I think, under the circumstances, it 
would be perfectly proper for the state board to adopt a rule or regulation that no 
county board should incur any expenditure for certain supplies, and that no bill 
for any such supplies purchased by a county board would be approved by the state 
board. When this order shall have been issued, it will be a distinct disapproval 
of any expenditure, within the inhibition. that may be incurred by the county board. 
This will practically deprive the county board of its right to make such purchases. 
·when this is done the state board can furnish to county boards those supplies 
which they are not authorized to buy. The authority for such purchase by the 
state hoard may be found in the concluc.liug clause of section 5, which authorizes it to 

"incur such other expenses as it deems expedient, subject to the approval 
of the governor:" 

The effect of this holding will be to authorize the state board to purchase, at 
wholesale, for the county boards such supplies as may be necessary for the proper 
operation of the business of such county hoards, thereby resulting in a very great 
saving to the state, hy reason of the fact that supplies in greater quantities can be 
purchased much more economically than could he done if the county hoards were 
allowed to huy their own supplies. Not only is this true, but it will result in there 
being a uniformity of equipment, stationery and hooks throughout the state, which 
will undoubtedly make for more efficient and systematic administration of the law 
from a clerical standpoint. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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762. 

MEMORIAL BUILDING-BOND ISSUE-DEPOSITORY INTEREST-GEN­
ERAL COUNTY FUNDS. 

The depository interest upon the proceeds of a bond issued for the purpose of 
_ constructing a county memorial building-is to be paid into. the general county funds. 

CoLUMBUS, OHIO, February 11, 1914. 

RoN. CHARLES E. BALLARD, Prosecuti11g Attorney, Springfield, Ohio. 

DEAR SIR :-My opinion has been requested upon the following question: 

"What disposition shall be made of the depository interest upon the 
proceeds of a bond issue for the purpose of constructing a county memorial 
building?" 

The following sections of the General Code have been considered m this con­
nection : 

"Section 3059. When the commtsstoners of a county by resolution 
passed by a majority vote .certify to the governor that in their opinion· it 
is desirable to erect, furnish and maintain a memorial building to com­
memorate the services of the soldiers, sailors, marines and pioneers of 
the c'ounty and to expend for such purpose an amount to be named by them 
not to exceed two hundred and fifty thousand dollars in any one instance, 
the governor shall appoint a board of trustees composed of five citizens 
of such county, not more than three of whom shall belong to the same 
political party, to be known as the ':Vfemorial Association of -----------­
county, Ohio.' * * * 

"Section 3061. Immediately upon the appointment and organization of 
such board of trustees, they shall certify to the deputy state supervisors 
of elections of the county, the fact of their appointment and organiza­
tion, and direct the submission to popular vote at the next regular county 
election of the question of the issue of bonds in the amount so named in 
the original resolution. and of the erection and maintenance of the memorial 
building contemplated. * * * If a majority of the votes cast upon the. ques­
tion is in favor of the issuance of such bonds and the construction and 
maintenance of such memorial building, the board of trustees shall proceed 
as hereinafter authorized. 

"Section 3062. The board o·f trustees shall request the commissioners 
of the CO!IIlty to issue, and the commissioners shall therenpon issue, the 
bonds of the county in such denominations, for such period and bearing 
such rate of interest as the board of trustees prescribes not to ·exceed the 
total sum determined upon in the original resolution of the commissioners. 
The bonds shall be sold for not less than par with accrued interest to the 
highest bidder after ach·ertisement for a period of thirty days, in two or 
more newspapers published or of general circulation in the county. 

''Section 3063. The funds arising from the sale of the bonds shall he 
placed in the county treasury to the credit of a fund to be known as 'the 
memorial building fuiHl.' Such fund shall be paid out upon the order of 
the board of trustees, certified by the chairman and secretary. The com­
missioners of the county shall annually levy an amount of taxes in addition 
to all other levies authorized by law, that will ·pay the interest on such 



ATTORXEY GEXER.\L. 

bonds and create a sinking fund sufficient to redeem them at maturity. If 
upon the completion of the memorial building an unexpended balance of 
the fund remains in the county treasury, it shall be placed and kept to the 
credit of such sinking fund. 

"Section 3063-1. The money in the county treasury to the credit of 'the 
memorial building fund' may, upon the order of the board of trustees, 
certified by the chairman and secretary, or the money in the county 
treasury raised for the purpose of erecting a monument in memory of those 
who died or were killed during the war of eighteen hundred and sixty­
one, under the provisions of section twenty-four hundred and fifty-three 
of the General Code may, upon the order of the county commissioners, be 
paid over to the state armory board and shall be expended by such state 
armory board in connection with money from 'the state armory fund' for 
the purpose of erecting an armory within the county, as is provided in sec­
tions five thousand two hundred and fifty-three to five thousand two hun­
dred and seventy-one inclusive of the General Code. 

"Section 3068. Upon the completion of the memorial building the 
trustees shall turn it over to the county commissioners, who shall provide for 
the maintenance, equipment, decoration and furnishing thereof, not to 
exceed the sum of twenty-five thousand dollars in the same manner as they 
are authrirized to care for and maintain other property of the county. The 
hoard of commissioners of the county, in addition to all other levies 
authorized by law, shall levy an annual tax in the year 1910, and annually 
thereafter to care for such building, and to make such improvements thereof 
as are necessary to carry out the purposes for which it was constructed. 
They may permit the occupancy and use of the memorial building, or any 
part thereof upon such terms as they deem proper. 

"Section 2737. All money deposited with any depositary shall bear in­
terest at the rate specified in the proposal on which the award thereof was 
made, computed on daily balances, and on the first day of each calendar 
month or at any time such account is closed, such interest shall be placed 
to the credit of the county, and the depositary shall notify the auditor and 
treasurer, each separately, in writing of the amount thereof before noon of 
the next business clay. All such interest realized on the money belonging 
to the undivided funds shall be apportioned by the county auditor to the 
state, cities, city school district and county taxing or assessing districts in 
the proportion that the amounts collected for the respective political divi­
sions or districts bear to the entire amount collected by the county treasurer 
for such undivided tax funds and deposited as herein provided, due al­
lowance being made for sums transferred in advance of settlements. All 
interest apportioned as the county's share together with all interest arising 
from the deposit of funds belollgilly specifically to the cozmty shall be 
credited to the general fund of the county by the county treasurer. The 
county auditor shall inform the treasurer in writing of the amount ap­
portioned hy him to each fund, district or account." 
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As stated, I have considered all these sections and the arguments which have 
been predicated upon some of them in support of on~ or another answer to the main 
question, which is logically susceptible to three possible answers, viz.: 

1. The depositary interest arising from the proceeds of the bond sales is to 
be credited to the fund itself, that is the building fund. 

2. The interest is to be credited to the "sinking fund" of which section 3063, 
General Code, speaks. 

3. The interest shall be credited to the general fund of the county. 
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But, though I ha,·e given what I think is due consideration to all these sections, 
and all possible arguments that might be predicated upon any one of them, I have 
resolved the question in my own mind upon the proper interpretation of section 
2737, General Code, and particularly of the phrase "funds belonging specifically 
to the county" as therein used. 

In my judgment the proceeds of a sale of bonds for the construction of a county 
memorial building constitute a fund belonging specifically to the county within the 
intendment of section 2737, General Code. 

In the first place there is very little doubt in my mind that the proceeds of such 
a fund do actually 'belong to the county in the proprietary sense, both legal and 
beneficial. Legally, the proceeds belong to the county because they are borrowed 
by the the county and the faith and credit! of the county and its tax duplicate, under 
the levying power of the county commissioners, are pledged to its re-payment. 

. I think that the proceeds of such a bond sale also belong to the county in the 
beneficial sense, in that the building when constructed becomes a county building. 
This is true even in case the money is turned over to the state armory board for in 
the section which I have not quoted it is provided that the portion of the building 
jointly constructed, which is to be constructed by the use of the county's money, 
must be used for county purposes. · 

Of course, it may be stated here that if the sections which relate to the state 
armory board be otherwise con~trued, in all likelihood they must be held uncon­
stitutional under the decision of the supreme court in the case of Hubbard vs . 
. Fitzsimmons, 57 0. S., 436. 

The mere fact that the trustees for the erection of the armory, rather than the 
county commissioners themselves, have the immediate control of the disbursement 
of the fund is evidently immaterial insofar as the question now under considera­
tion is concerned. The trustees, appointed by the governor, are to serve merely until 
the building is completed. They constitute what may be called, with accuracy, a 
"building commission" and not a permanent governmental agency. The service 
which they perform is performed for and on behalf of the county and not performed 
on behalf of the state or any other political subdivision; for the fruits of their 
labor is a building which is to belong to the county, and the funds over which they 
are given control are procured by the exercise of the county's borrowing power, 
and are to be repaid by the exercise of the power of taxation for and with respect 
to the county, so that unless the purpose of all this is a county purpose the related 
statutes would be clearly unconstitutional as authorizing taxation within a certain 
district for a purpose not pertaining to that district. 

Of course there are many funds of the county which are not under the direct 
control of the county commissioners. Even the general county fund is subject to 
draft, under many statutes, upon the order of officers other than the county com­
missioners. The same is true, in a peculiar sense, of the judicial fund. Therefore, 
it must follow that the test as to whether or not a given fund in the county treasury 
is a county fund. in the exact sense of the word, cannot be made dependent upon 
whether or not it is controlled by the county commissioners. In short, it seems 
to me that the trustees for the erection of the memorial building bear the same 
relation to the proceeds of the bond issue as the infirmary directors formerly sus­
tained toward the poor fund, for example: 

I am, accordingly, strongly inclined to the opinion that in every sense of the 
word the memorial building fund is a "fund belonging specifically to the county." 
But I am quite convinced that, whether or not the fund might be said to be within 
the purview of the phrase quoted in every sense in which that phrase might be read, 
it is clearly within its contemplation as used in section 2737, General Code. This 
section purports to dispose of interest on all moneys deposited in the county de­
positary. It provides that that realized on the undivided tax fund shall be ap-
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portioned to all of the districts whose levies resulted in that fund, including, of 
course, the county, and then provides that the interest apportioned as the county's 
share, i. c., of the undivided tax fund, together with all interest on "funds belonging 
specifically to the county" shall be paid into the general county fund. 

Cscd in this connection, I think the phrase quoted means and embraces all other 
funds in the county treasury except the undivided tax fund. As a general rule, of 
course; subject possibly to some exceptions, the county treasurer is the custodian 
of county funds only, save and excepting such moneys as he may hold as undivided 
taxes belonging to other taxing districts. I think the act clearly contemplates the 
deposit of all moneys in the county treasury, and that that provision thereof which 
relates to the disposition of interest is as extensive as the provision which relates 
to the deposit itself. That is to say. when the latter provision of the section has 
disposed of the "interest realized on the money belonging to the undivided tax 
funds" and the "interest apportioned as the county's share," (of such undivided tax 
levies) and the "interest arising from the deposit of funds belonging specifically to 
the county," it has disposed of all interest arising by reason of compliance with the 
requirement of the preceding section (section 2736) to the effect that "such treasurer 
shall deposit '' * * all moue.]! in his possession * * *." The intention to make the 
disposition of interest co-extensive, of necessity, with the requirement to deposit, is 
reasonably clear to me. The proposition of law at which I have arrived may be 
succinctly stated as follows: 

The phrase "funds belonging specifically to the county," as used in section 2737, 
means "all money in his (the county treasurer's) possession" (section 2736) excepting 
the undivided taxes. 

I am, therefore, of the opinion that the interest on the proceeds of the bond 
issue for the memorial building are to be paid into the general county fund. 

This conclusion makes it unnecessary for me to consider the point that as a 
general principle all accretions to a trust fund belong to the fund. This principle 
is, of course, well established, but it does not control the disposition of interest 
derived from the use of public moneys as against other specific disposition thereof 
by statute, nor is it clear to me that the building fund, for the purpose of con­
structing a county memorial building, is a trust fund in any higher sense than 
the proceeds of any tax levy or of any issue of bonds. 

I find it unnecessary, too, to determine in my own mind whether or not the 
money derived from the sale of such bonds is "county money" in every sense. I 
have already discussed this question, and need only say, in addition thereto, that 
under section 3061, General Code, these moneys are required to be placed in the 
county treasury to the credit of a fund therein. Being borrowed for a county pur­
pose, being secured by the county duplicate, and being required to be placed in 
the county treasury, such moneys are clearly coimty moneys, and are even more 
clearly moneys in the "possession" of the county treasurer required to be deposited 
in the county depositary under section 2736, General Code. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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763. 

COLLATERAL 1:\HERITAXCE TAX LAW-.:\IETHOD OF LEVYI::-JG IN­
HERITAXCE TAX-COLLECTING THE SA.:\IE--1'FEES-COUNTY 
TREASURER-COUXTY AUDITOR-AUDITOR OF STATE-IN­
TEREST-PROBATE JUDGE. 

1. !11 computiug the collateral inherita11ce tax the interest of each separate in­
heritor subject to the tax coustitutes a separate taxable thing, a11d the e.-remption of 
five hundred dollars should be deducted from each of the separate interests, an.i 
11ot from tlie aggregate ·ualue of all interests subject to taxation . 

. 2. Section 5331, General Code, will prevail over section 5340, General Code, 
consequentl:y, fifty per cent. of the inheritance tax is to be paid to the village. 

3. The cost and expense of collection of the inherita11ce tax continues to be 
borne as provided in section 5346, General Code, although the state now receives 
but fifty per cent. of the total revenue wzder the inheritance tax law, and although 
the county 110 longer receives an)•thing H•hatever out of the proceeds of such tax. 

4. The probate judge may lawfully charge as fees and collect from the county 
treasury as provided in section 5346, General Code, the sum of ten cents per hun­
dred u:ords for making the cop-y required to be made by section 5340, Ge1teral Code, 
but he is not entitled to awv fee whatever for making the act of delivery required 
by the section. 

5. The county auditor is not entitled to a fee of four per cent. for his services 
under the act; his fees are to be computed on the basis provided by section 2624, 
General Code. 

6. No interest is chargeable under the provisions of sections 5331 and 5335, 
General Code, until the expiration of o11e year. 

CoLUMBus, OHIO, February 11, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-1 beg to acknowledge reecipt of your letter of February 5th, re .. 
questing my opinion upon the following questions in connection with the amendment 
of the collateral inheritance tax law, found in 103 Ohio Laws 436: 

"Sections 5331 and 5333, as amended, provide that the state shall re­
ceive 50% of the tax collected, and the city, village or township shall re­
ceive 50%. Section 5346 provides that the state shall bear 75% of the cost 
of collection and other necessary and legitimate expenses incurred by the 
county in the collection of such taxes, and said amount to be deducted from 
the amount of taxes paid into the state treasury. 

Question. Did the legislature intend, under the new apportionment, 
that the state should bear 75% of the cost of collecting the said taxes? 

"Section 5346 provides that the fees of officers having duties to per­
form under the provisions of this subdivision of this chapter, shall be 
paid by the county from the county expense fund thereof, and shall be the 
same as allowed by law for similar services. 

"Question. Does this mean that the probate judge shall receive a fee 
for delivering an inventory of an estate to the county auditor, as provided 
in section 5340, or is the probate judge presumed to have received his 
fees as provided in the 'Canfield act' for probate judges in the filing of 
inventories of estates of deceased persons? 

"Question. What are the county auditors' fees under this act? We 
suppose it to be 4%. 
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"Question. Is an executor or administrator compelled to pay interest 
from the day of death of decedent, and to the time of paying the col­
lateral inheritance tax, if said tax is paid within the year? If so, what 
rate of interest must he pay?" 
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ln connecton with your questions I ha\·e chosen to answer the que,tiuns sub­
mitted by If on. Ray C. Carpentar, legal counsel of the village of Athens, as follows: 

"'A.' dies leaving real estate situated in an Ohio village to his five 
brothers, share and share alike; appraised at ten thousand dollars. 

'•'Questiou. Gnder section 5331 of the General Code, 103 0. L. 463, 
would the sum of five hundred dollars only be deducted and the balance 
of nine thousand five hundred dollars be taxed at five per cent.; or would 
the sum of five hundred dollars be deducted for each of the brothers 
and the balance of seventy-five hundred dollars be taxed? 

"Question. Will section 5331 prevail over section 5340 and fifty per 
cent. of the tax be paid to the village?" 

The manner in which the questions asked by yourself and ~Ir. Carpenter arise 
IS best illustrated by the quotations. of certain sections of the General Code as 
they are now in force: 

"Section 5331. (As amended, 103 0. L., 463) All property within 
the jurisdiction of this state, and any interests therein, whether belonging 
to inhabitants of this state or not, and whether tangible or intangible, 
which pass by will or by the interstate laws of this state, or by deed, grant, 
sale or gift. made or intended to take effect in possession or enjoyment 
after the death of the grantor, to a person in trust, or otherwise, other 
than to or for the use of the father, mother, husband, wife, lineal de­
scendent or adopted child, shall be liable to a tax of five per cent. of its 
value above the sum of five hundred dollars. Fift:y• per cent. of such tax 
shall be for the use of the state; and fifty per ceut. of such tax shall go 
to the city, village or tow11ship in which said tax orignates. * * * Such 
taxes shall become due and payable immediately upon the death of the 
decedent and shall at once become a lien upon the property, and be and 
remain a lien until paid. 

"Section 5335. Taxes imposed by this subdivision of this chapter shall 
be paid into the treasury of the county in which the court having jurisdic­
tion of the estate or accounts is situated by the executors, admini~trators, 
trustees, or other persons charged with the payment thereof. If such taxes 
are not paid within one year after the death of the decedent, interest at 
the rate of eight per cent. shall be thereafter charged an<l collected thereon, 
and if not paid at the expiration of eighteen months after such death, 
the prosecuting attorney of the county wherein said taxes remain unpaid, 
shall institute the necessary proceedings to collect the taxes in the court of 
common pleas of the county, after first being notified in writing by the 
probate judge of the county, of the nonpayment thereof. The probate 
judge shall give such notice in writing. If the taxes are paid before the 
expiration of one year after the death of the decedent, a discount of one 
per cent. per month for each full month that payment has been made 
prior to the expiration of the year, shall be allowed on the amount of such 
taxes. 

"Section 5340. Within ten days after the filing of the inventory of 
every such estate, any part of which may be subject to a tax under the 
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provisions of this subdivision of this chapter, the judge of the probate 
court, in which such inYentory is filed, shall make and deliver to the 
county auditor of such county a copy of the inventory; or, if it can be 
conYeniently separated, a copy of such part of the estate, with the ap­
praisal thereof. The. auditor shall certify the value of the estate, subject 
to taxation hereunder and the amount of taxes clue therefrom, to the 
county treasurer, who shall collect such taxes, and thereupon place twenty­
five Per cent. thereof to the credit of the county expense fuud, and pay 
seventy-five per cent. thereof into the state treasury, to the credit of the 
general revenue fund, at the time of making his semi-amwal settlement. 

''Section 5346. The fees of officers having duties to perform under 
the provisions of this subdivision of this chapter, shall be paid by the 
county from the county expense fund thereof, and shall be the same as 
allowed by law for similar services. In ascertaining the amounts clue the 
state, seventy-five per cent. of the cost of collection and other necessary 
and legitimate expenses incurred by the county in the collection of such 
taxes shall be charged to the state and clecluctecl from the amount of taxes 
to be paid into the state treasury." 

Answering Mr. Carpenter's questions first, for convenience, I beg to state that 
it is clearly established that the collateral inheritance tax rests upon the privilege 
of inheriting as a subject of taxation and not upon the privilege of transmitting 
property by will, intestacy or gift. 

Hence, the interest of each separate inheritor subject to the tax constitutes 
a separate taxable thing, and the exemptions of five hundred dollars should be 
clecluctecl fr'om the value of each of the separate interests and not merely from 
the aggregate value of all the interests subject to taxation. 

Answering Mr. Carpenter's second question, I am clearly of the opinion that 
section 5331, General Code, as amenclecl, must necessarily prevail over section 
5340, inadvertently left unamended by the general assembly. The two statutes 
are in pari materia and are irreconcilably inconsistent in their provisions: therefore, 
the one last passed must control, and the section which the general assembly 
failed to amend expressly must be regarded as amended by implication-as if it 
read to the effect that the county treasurer upon collecting the taxes clue shall 
thereupon place fifty per cent. thereof to the credit of the city, village or township 
in which the tax originates, and fifty per cent. thereof to the state to the credit of 
its general revenue fund, and shall so settle at the time of making his next semi­
annual settlement. 

Accordingly, Mr. Carpenter's second question must be answered in the af­
firmative. 

Answering your first question, I beg to state that the principle last above re­
ferred to will not apply to the interpretation of section 5346. There is nothing 
necessarily inconsistent between amended section 5331 and section 5346. Although, 
as you seem to intimate, it seems unreasonable to presume that the legislature 
would have intended that the state should continue to pay seventy-five per cent. 
of the collection cost and other expenses when receiving but fifty per cent. of the 
taxes, and that the county should continue to pay twenty-five per cent. of the 
collection cost and expenses when it was deprived of any participation in the pro­
ceeds of the tax whatever, yet it does not appear that the legislature entertained 
any intention whatever as to the apportionment of expenses. It did legislate and 
express its intention as to the apportionment of the taxes, but the inference that 
it thereby intended that the apportionment of expenses should be the same is too 
remote to be indulged. 
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I am accordingly of the opinion that section 5346. _General Code, was not af­
fected in any way by the amendment to section 5331, and that the cost and ex­
penses of collection of the inheritance tax continue to be apportioned as provided 
in the former section, although the state now receives but fifty per cent. of the 
total re1·enues under the inheritance tax law, and although the county no longer re­
ceil·es anything whatever out of the proceeds of such tax. 

In answering your second question, I venture to presume that by the "Can­
field act" you mean the act in 102 Ohio Laws 277. 

In my opinion the fee paid to the probate judge out of the estate for the filing 
of the inventory and appraisement of the estate, as provided in section 1601, 
General Code, does not in any way enter into the costs and expenses of the col­
lection of the inheritance tax. \Vhen the probate judge delivers a copy of the 
im·entory and appraisement, or so much thereof as may be conveniently separated, 
to the county auditor, as provided in section 5340, he performs an act under the 
inheritance tax law and not one which has any place in the administration of the 
estate as such. That is to say, the act which the probate judge is required to per­
form under the inheritance tax law is a duty separate and distinct from his duty 
to receive and file petitions; inventories, appraisements, etc., in ordinary adminis- · 
tration proceedings. This being the case, none of the fees provided for in the 
schedule found in section 1601, General Code, as amended (which I need not quote) 
applies to this act. 

Section 1602, General Code, also a part of the so-called Canfield act, differs 
from section 1601, in that it provides a schedue of fees for services similar in their 
nature to the service required under section 5340 such as holding inquests of 
lunacy, acting as judge of juvenile court, appointing examiners of the county 
treasury, and making reports of judicial statistics to the secretary of state. In 
general, this section provides a schedule of fees for services required to be 
rendered to the public or to be paid for out of the public treasury. But this sec­
tion specifies no fee for the service required in section 5340. 

Section 1603, General Code, also a part of the Canfield law, provides as follows: 

''For other services for which compensation is not otherwise provided 
by law, the probate judge shall be allowed the same fees as are allowed the 
clerk of the court of common pleas for similar services." 

On the authority of decisions like Millard vs. Commissioners, 13 C. C. R. 518; 
:\Tillard vs. Conradi, 5. C. C. R. n. s. 145; and Swartz vs. Commissioners, 35 Bull. 
275, as well as upon reason, it must he held that unless there can be found in the 
schedule of fees provided for the clerk of the court of common pleas a fee for 
a service ~imilar to the furnishing of a copy of all or a part of the inventory to 
the county auditor, as required in section 5340, General Code, the probate judge is 
entitled to no fee whatsoever for performing the services required by said section. 

I find in section 2901, prescribing the fees of clerk of the common pleas court, 
the following: 

"for making copies of pleadings, process, record or files, including cer­
tificate and seal, ten cents per hundred words." 

Section 5340 requires the probate judge to "make and deliver to the county 
auditor * * * a copy," etc. Section 5346 clearly implies that the probate judge 
shall be paid whatever fees might lawfully be taxed by him for this service. In 
my judgment the probate judge may lawfully charge and collect from the county 
treasury, as provided in section 5346, the sum of ten cents per hundred words for 
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maki11g the copy required to be made by section 5340, but is not' entitled to any 
fees whatever for performing the acf of delivery required by the section: 

Answering your third question, I beg to state that in my judgment the county 
auditor is not entitled to a fee of four per cent. for his services under the act. 
The sections which are to be considered are these: 

"Section 2624. (As amended, 102 0. L. 277) On all moneys col­
lected by the county treasurer on any tax duplicates of the county, other 
than the liquor and cigarette duplicates, the county auditor on settlement 
semi-annually with the county treasurer and auditor of state, shall be al­
lowed as compensation for his services the following percentages: 

"On the first one hundred thousand dollars one and one-half per cent.; 
on the next two million dollars five-tenths of one per cent.; on the next 
two million dollars four-tenths of one per cent.; and on all further sums, 
one-tenth of one per cent. Such compensation shall be apportioned ratably 
by the county auditor and deducted from the shares or portions of the 
revenues payable to the state as well as to the county, townships, corpora­
tions and school districts. 

"Section 2625. In addition to the compensation specified in. the pre­
ceding section, each county auditor shall receive the compensation provided 
by law for his services as member of the boards for listing railroads, under 
the school laws, as county sealers, and in filing statements of taxable 
property; and four per cent. of the amount of tax collected and paid into 
the county treasury, on property omitted and placed by hiri1 on the tax 
duplicate." 

vVhile it is true that the auditor, by the discharge of his duties under section 
5340, General Code, is responsible for placing a charge for the collection of the 
collateral inheritance tax upon the treasurer's duplicate, if the term may he 
applied, yet, this is not an instance of "property omitted and placed by him on the 
tax duplicate," for the reason that the charge which the treasurer has for collection 
does not represent "property" at all, and for the further reason that the auditor, 
in certifying the collection charge to the treasurer under section 5340, is not placing 
on the duplicate anything which has been omitted therefrom, as the term is used in 
the fee section. 

In my judgment, section 2624, General Code, applies. While section 5340 con­
tains no express provision to that effect, it seems that the certificate which the 
treasurer holds for the collection of the inheritance tax may be regarded as "a 
duplicate of the county" within the meaning of section 2624. This follows, I 
think, from the peculiar language of section 2624, which clearly indicates that the 
word "duplicate," as therein used, is not confined in its scope to the duplicate of 
real and personal property. 

I am therefore of the opm10n that the county auditor's fees under the in­
heritance tax law are to be computed on the basis provided by section 2624. 
General Code. 

Answering your fourth question I refer to sections 5331 and 5335 of the Gen­
eral Code, as they stand. The first of these sections provides that the taxes shall 
become due and payable immediately upon the death of the testator or decedent; 
while section 5335 provides in part as follows: 

"If such taxes are not paid within one year after the death of the 
decedent. interest at the rate of eight per cent. shall be thereafter charged 
and collected thereon * * * If the taxes are paid before the expiration 
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of one year after the death of the decedent a discount oi on<! per cent. 
per month for each full month that payment has been madt- prior to the 
expiration of the year shall be allowed on .the amorwt of such taxes." 
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In my opinion no interest is chargeable under these sections until the expira­
tion of one year. The first of the two sentences above quoted from section 5335, 
standing by itself, is not sufficient perhaps to establi~h this conclusion, because 
this sentence read in connection with that quoted from section 5331 might still leave 
opportunity for the inference that interest at the legal rate of six per cent. would 
be chargeable until the expiration of the year. 

In my judgment, however, the last sentence of section 5335 is sufficient to 
indicate the true legislative intent. It appears therefrom that if the amount of 
the taxes is paid within the year a rebate or discount shall be allowed on the 
amount of the taxes. If the general assembly had intended that interest should 
be charged, it seems to me that this provision for a discount would have been 
differently phrased. 

There must be taken into account here, I think, the obvious fact that although 
the taxes are technically due at the death of the decedent, yet they can under no 
circumstances be actually paid until a considerable time thereafter. I do not 
believe the general assembly could have intended that legal interest, the theory 
of which rests in penalty, should be imposed for the failure to make a payment 
which could not he made at the time when it is provided that it shall be technically 
"due.'' This is the very purpose of the provision of section 5335 relative to the 
period of one year after the death of the decedent. The general assembly has 
deemed that period as a reasonable one under all the circumstances within which 
to give the administrator or executor of the estate time to have the taxes assessed, 
collected and paid into the treasury. It is not consistent with these considerations 
to suppose that the legislature intended that interest should be chargeable during 
this period. 

764. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE-DEED FROl.I JAl.IES J. BAILEY, ADl.IINISTRA­
TOR, ESTATE OF. C. D. BAILEY, DECEASED, TO THE STATE OF 
OHIO-DEED SUFFICIEXT TO COXVEY TO THE STATE A TITLE 
IN FEE SIMPLE. 

Abstract of title a11d deed from lames J. Bailey, administrator of the estate 
of C. JJ. Bailey, deceased, to the state of Ohio for property situated iu Gallipolis 
fo<vllship, Gallia collnf)', Ohio. 

CoLuMnus. Omo, February 17, 1914. 

Ohio Board of Admi11istratio11, Columblls, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of January 28th, in 
which you enclose abstract of title to, and deed from James J. Railey, adminis­
trator of the estate of C. D. Bailey, deceased, to the state of Ohio, for. part of 
lots Xos. 519, 520, 1107, 1141, 1148 and 1156 in sections Xo. 23 and Xo. 24, town­
ship No. 3. range X o. 14, Gallipolis township, Gallia county, Ohio; which real estate 
your board desires to purchase for the Gallipolis state hospital. 
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A careful examination of the abstract discloses that it is little more than a copy 
of the indices to certain deeds in the office of the county recorder of Gallia county. 

It is impossible to pass upon the legality of this title with the meagre informa­
tion at hand. I suggest that an ab,stract be made in the usual form on the regular 
blanks provided for that purpose. 

The description in the several instruments abstracted are so incomplete that 
it is impossible to ascertain whether the deed to the state of Ohio covers the 
portion of said lots owned by l\Ir. Bailey. A complete description of the real 
estate conveyed by said instrument should be incorporated in the abstract and a 
plat of the lands owned by :\lr. Bailey should be furnished so as to enable me 
to determine the correctness of the description in the deed to the state of Ohio. 

The deed to the state of Ohio is in proper form, duly signed, acknowledged 
and attested and is sufficient to convey to the state a title in fee simple. 

1 ha \'e, therefore, approved the same and will retain it in my possession until 
a proper abstract is furnished. 

The abstract is herewith enclosed. 

ioS. 

Very truly yours, 
TrMoTHY S. HoG.\N, 

Attorney General. 

COLLATERAL IXHERTTAI\CE TAX-JANE l\f. CASE· HOSPITAL­
TAXES AXD TAXATTOX-BEQUEST-AGED LADIES' HOME. 

(:uless the fa11e M. Case hospital at Delaware, Ohio, is co11ducted in such a 
mmwer as to deprive it of its public charitable nature, a dc1•isc or bequest to or 
for its usc is exempt from the collateral i11herita11ce tax. 

CoLUMBUS, 0Hro, February 13, 1914. 

T fox. E. R. \VII.LIAMS, Prosccuti11g Attonzey, Delaware, Ohio. 

DEAR SIR :-Under date of January lOth you request my opmwn as to the 
exemption from the collateral inheritance tax of bequests and clevises to or for the 
use of two certain institutions in the city of Delaware, the facts with respect to 
which are stated in your letter as follows: 

"The Jane ?IL Case Hospital, at Delaware, Ohio. is a corporation under 
the laws of this state,_ not for profit: the object of this organization is for 
the treatment of patients and the training of nurses. This hospital is open 
to the public, and all patients who are able are required to pay the neces­
sary expenses at this hospital ; the expenses of the indigent patients of the 
county are paid by the county commissioners. 

"The aged ladies' home is an institution at Delaware, Ohio, organized 
for the purpose of providing a home for aged ladies. To be admitted to 
this institution the inmates must give all their property to the institution, 
and the amount of_ their property must be at least $200. The institution 
is not open to all aged ladies upon these terms-that is. the board of 
managers determine who may be admitted. 

''Xo one derives any profit from either of the above institutions. 
Both institutions are assisted to a large extent by donations from the 
people." 
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In connection with the aged ladies' home, I am in receipt of a letter from ~Irs. 
Eva G. Slack, in which the following statement is made: 

''The home is supported by the efforts of a hoard of thirty-four ladies, 
and the income from admission fees. X o assistance is received from the 
county except board, $2.00 per week, for each of the ladies placed there 
by the infirmary directors. .-\dmission fees are: for ladies from fifty to 
seventy, $600; abm·e se\·enty $400. This entitles them to all care and sup­
port during life and burial at death. The board may remit the admission 
fee in cases of persons wholly destitute of means. This has been done 
in several cases." 

You will observe that this statement does not precisely agree with yours, in 
that ~Irs. Slack represents that the institution in which she is interest~d does 
admit on occasion persons wholly destitute of means without the payment of the 
admission fee. Furthermore, her statement does not agree with yours with re­
spect to the exact terms or admission of those having some property. I will as·· 
sume as to this fact that the conventional fee is as stated by ~1 rs. Slack, i. e. 
ladies from fifty to seventy $600, and ladies above seventy $400; provided that if 
the means of an applicant are less than the amount of the fee exacted, the ap­
plicant's entire means shall be paid to the institution as a condition of admission, 
and in no case," except by special dispensation of the board of trustees, shall ad­
mission be given to one whose means are less than $200. 

I find it impossible to reconcile the two statements, however, insofar as your 
statement to the effect that the institution is not open to all aged ladies upon the 
same terms is concerned; as this fact may be material, my opinion, with respect to 
this institution will necessarily not be positive. 

The stafute involved is section 5332, General Code, which provides in part as 
follows: 

"The provisions of the next preceding section (imposing the collateral 
inheritance tax) shall not apply to property, or interests in property * * * 
embraced in a bequest, devise, transfer or conveyance to or for the use 
of * * * an institution in this state for purposes only of public charity 

* * *" 

I observe that, as to both of the institutions concerning which you inquire, it 
is a fact that they are not conducted for profit and are not self-sustaining in a 
commercial sense, being under the constant necessity of soliciting support by volun­
tary donation from charitably disposed persons. 

I -observe also that it is a fact common to both the institutions that, with the 
exception of the instances named in :\irs. Slack's letter respecting the aged ladies' 
home, there is a charge on the part of the institution covering a part at least of 
the expenses of administering its benefits to a given individual. Thus, as re­
spects the hospital, patients who are able to pay for treatment therein are required 
to pay such sums as may cover the expenses necessary for their treatment; while 
the county pays for the treatment of those who are unable to pay for themselves. 
So also with respect to the aged ladies' home; those who are able pay the admis­
sion fee, which, l take it, constitutes the entire reimbursement uf the institution 
for the expenses of furnishing an abiding place for those seeking its benefits. That 
is to say, if an old lady has paid her admission fee of $600, for example, she is 
entitled to remain at the institution, free of further charge, during the remainder 
of her life, and possibly to receive the benefits of a decent burial at her death. 
Nevertheless, there is at least a conventional fee charged. 
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I observe also, as to both of the institutions, with the possible qualification 
suggested by the statement which you make relative to the aged ladies' home, and 
which has already been commented upon, that they are open to the public upon 
equal terms. This is true universally as to the hospital and true as to all aged 
ladies (subject to the qualification already noted with respect to the aged ladies' 
home. 

There can be no doubt, under the decisions, that a charitably conducted hospital 
or old ladies' home is a "charitable institution." Citation of authorities upon this 
point is unnecessary. It is absolutely settled, by the overwhelming weight of 
authority, that the mere fact that there is a charge for the services or benefis 
of the institution does not deprive it of its charitable nature, nor of its public 
character. 

Gerke vs. Purcell, 25 0. S. 229-241, and 
Davis vs. Camp ~feeling Association, 57 0. S. 257. 

are Ohio decisions supporting this rule. But other jurisdictions afford even clearer 
applications of it: 

Fordham vs. Thompson, 144 lll. App. 342. 
Sisters of Third Order vs. Board of Review, 231 Ill. 317. 
Board of· Review vs. Chicago Policlinic, 233 Ill. 268. 
Hennepin County vs. Brotherhood of Church, 27 Minn. 46. 
Philadelphia vs. Pennsylvania Hospital, 254 Pa. 9. 
Donohugh's Appeal, 86 Pa. 312. 
People ex rei. vs. Purdy, 52 Hunn. 386, 126 K. Y. 679. 
St. Joseph's Hospital vs. Ashland County, 96 Wis. 636. 
Brewer vs. American ~fissionary Association, 124 Ga. 490. 
Franklin Square House vs. Boston, 188 ~fass. 409 . 
.McDonald vs. Mass. General Hospital, 120 ~lass. 432. 

As particularly touching the case ~f the aged ladies' home, I cite.: 

Engleside Ass'n vs. Xation, 109 Pac. 984 (Kansas) ; 29 L. R. A. n. s. 190. 
Gooch vs. Ass'n for the relief of aged indigent females, 109 Mass. 559. 

The doctrine of all these cases· is to the effect that if the institution is not 
operated with a view to profit, but for the purpose of relieving human need or 
suffering, and therefore serving a communal or public need, it is a charitable one 
and a public one, notwithstanding the receipt of admission fees or the exaction 
from those who are able to pay of sums reasonably equivalent to the expense of 
rendering its benefits to them. 

In the case of the hospital mentioned by you, payment by the county for and 
on behalf of the indigent persons treated therein does a'ffect the nature of the in­
stitution on the contrary, so long as no profit is derived and the institution con­
tinues to be operated by the use of the donations of charitably inclined persons, the 
contribution by the county serves rather to emphasize than to destroy the public 
nature of the institution. In fact, while the courts of this state have, I believe, 
held that by reason of the inhibition of article VIII, section 6, of the constitution 
of this state, a county or other subdivision of the state may not make donations 
to private corporations, and therefore may not support public hospitals, orphanages 
and the like, except upon the contractual basis suggested hy your letter, yet, in 
states where no such constitutional impec!iments exist, it has been held, as the 
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above decisions will disclose to you, that a county or a city has the right to make a 
donation to an institution of public charity to assist it in carrying on its work; 
so that, so far irom an institution being deprived of its publicly charitable nature 
by reason of such a donation, the existence of such attributes of the institution is 
a condition precedent to partial support from the public treasury. 

The foregoing authorities- and the principles deduced from them establish the 
following conclusions: 

1. If an institution aims at the relief of some public distress or need and is 
not operated with a view to profit, it is an institution of purely public charity, or, 
as our inheritance tax law has it, an institution for purpose only of public charity, 
especially where it is obliged to rely upon private donations. 

2. The fact that support from the public treasury is afforded to such an in­
stitution, whether upon a contractual basis or not, does not change its character. 

3. The fact that an admission fee', as in the case of the aged ladies' home 
mentioned by you, or a charge on account of services rendered, as in the case 
of the hospital exacted from those who are able to pay, or eve11 exacted from all 
alil~e, is received by the institution does not alter its character. 

The foregoing conclusions dispose of the case of the hospital which you de­
scribe and clearly establish the conclusion that a bequest or devise to and for its 
use is exempt from any collateral inheritance tax. 

These conclusions would also dispose of the question respecting the aged 
ladies' home, but for your remark to the effect that "the institution is not open to 
all aged ladies upon these terms; that is, the board of managers determine who 
may be admitted." 

There is here involved another principle applicable to such questions, which 
may be stated as follows: 

An institution which is charitable in its nature is not a public one, and its 
charity is not public, if limited to a class the member~ of which are determined by 
some fact which does not concern the public at large: 

Philadelphia vs. :.\fasonic Home, 160 Pa. 572. 
Commonwealth vs. Thomas, 119 Ky. 208. 
Burel Orphan Asylum vs. School District, 19 Pa. 21. 
:.\Iorning Star Lodge vs. Hayslip, 23 0. S. 144. 

As a further extension of this principle it has been often held that an in­
stitution is not a public one which is not open to all of the designated class upon 
the same terms. 

But I take it that this principle must not be too logically applied; there are 
natural limitations upon the capacity of any institution to perform its public func­
tions. It may be regarded as an ever-present conditiot.l that the applicants for a 
place in the aged ladies' home, for example, are almost certain at a given time to 
exceed in number the capacity of the institution. Should the board of trustees 
or managing authorities of such an institution reserve the privilege of selecting 
those deemed most worthy by them from a group of applicants, when a selection 
is necessary, this would not, in my judgment, deprive the institution of its public 
character, nor the charity which it extends of its public nature. In other words, 
the exercise of a proper supervision on the part of the managing authorities over 
the character and desirability of those who may apply, provided no invidious dis­
criminations are indulged and no improper or artificial line of demarcation is 
drawn, as suggested in the cases cited, would not affect the public character of 
the institution or its charity. It is not required that the doors of the institution shall 
automatically open to all who seek admission thereto, without being subject to the 
scrutiny of thoses who administer the charity. On this point Gooch vs. Associa-
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tion, supra, is particularly helpful. The defendant in that case was almost exactly 
like the institution concerning which you inquire. The plaintiff was expelled from 
it, although she had paid the required admission fee. She sougbt to recover 
damages, alleging tort and breach of contract. The court denied her relief on 
the ground that the institution wis a publicly charitable one, and that it had the 
right to prescribe by its by-laws reawnable rules and regulations to be enforced 
by its administrative authorities; so that when the plaintiff entered the home she 
entered it subject to the discipline thereof. 

I know of no principle which would affirm the right to prescribe and enforce 
disciplinary rules as to inmates when received, yet would deny the right to enforce 
a similar discipline as a condition of admission. 

l'\ or does the fact that the remission of admission fees may be made at the 
discretion of the board enter into the question, in my judgment. The whole situa­
tion may be summed up with the statement that the publicly charitable nature of 
an institution is not affected by the exercise of discretion on the part of its man­
agerial officers with respect to the admission of persons into the enjoyment of its 
benefits, nor by the enforcement of such proper discipline as may be required in 
order to maintain it. So long as this discretion is not exercised in such a manner 
as actually to amount to a discrimination such 'as is forbidden by the principle 
exemplified in Philadelphia vs. Masonic Home, and other similar cases, supra, its 
reservation is immaterial. 

With the qualification, then, that unless it should appear that the discretion 
reserved by the board of managers of the aged ladies' home at Delaware is exer­
cised in such a manner as to deprive that institution of its publicly charitable 
nature, as already pointed out, I am of the opinion that it is such an institution, 
and that a devise or bequest to or for its use is exempt from the collateral in­
heritance tax. 

766. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

GEI\ERAL ASSEMBLY-SALARIES-THE MAN.'\ER 1.:--.J WHICH SAL­
ARIES ARE TO BE PAID-WHEX SALARIES ARE TO BE PAID­
MILEAGE. 

The members of the 80th general asse111bly should be paid at a rate not to exceed 
two hu11dred dollars per month duri11g the present extraordinary session, and the 
residue of their salary for the year 1914, at the end of such session to the members 
and only the members uvzo are in atteuda11ce at this scssio11. 

CoLUMBus, OHio, February 17, 1914. 

HaN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I have your inquiry of February 16, 1914, in which you inquire as , 
to whether you are to consider the opinion rendered Mr. Fullington on February 26, 
1911, as still in full force, or should you pay the 1914 salary of $1,000 to the members 
of the legislature when the special session over. 

Section 50 of the General Code reads: 

"Every member of the general assembly shall receive as compensa­
tion . a salary of one thousand dollars a year during his term of office. 
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Such salary for such term ~hall be paid in the following manner: two 
hundred dollars in monthly installments during the first session of such 
term and the balance of such salary for such term at the end of such 
session. 

'"Each member shall receive two cents per mile each way for mileage 
once a week during the session from and to his place of residence, by the 
most direct route of public travel to and from the seat of government, to 
be paid at the end of each regular or special session. If a member is 
absent without leave, or is not excused on his return, there shall be de­
ducted from his compensation the sum of ten dollars for each day's 
absence." 

215 

Section SO of the General Code was passed in :\1ay, 1911, was vetoed by Gov­
ernor Harmon and passed over his veto by l)oth houses. The governor in vetoing 
this bill said : 

"It is said the bill follows precedents. I find that from the time 
biennial sessions were resumed in 1894, the law provided for monthly in­
stallments until 1904, when a law like the bill now before me was passed 
(97 Vol. 316). But this was repealefl at the following session in 1906 and 
payment for the full year only authorized at the close of the session (98 
Vol. 8). Though this act was in turn repealed and only monthly pay­
ments permitted (Id. 287), the provision of the earlier act for payment for 
the remainder of the session year got somehow into G. C., section SO. 

"Beginning with 1908 there have been annual sessions. So there is 
the single precedent of 1904, and that promptly repudiated, standing alone 
against the action of all the other biennial sessions since 1894." 

l n his statement regarding the times and manner of payment and the con­
ditiou of law, Gm·ernur Harmon was entirely correct. He also ·called attention to 
the fact that in his opinion, the act violated section 31 of article II of the constitu­
tion, which forhiLls any chauge in the cumvematiun of members during their 
term of office. 1 t will be observed that this act was a radical change from the act 
theretofore existing and changed the language from "the balance of the salaries 
for such year may be paid at the end of the session," so that the section read as 
above copied. The opinion to which you call attention followed the course laid 
down hy Governor llarmon, which. as stated, I helie\·ed and still believe to he 
correct. Rut however that may be, and notwithstanding the fact that payments 
have been made to the 76th and iith general assembly, in the manner prescribed 
hy this act, yet they were unauthorized at that time and this act was an evident 
attempt to make payments in the manner followed in 1904 and 1906. However 
this may he, payments at other times were not made in advance as was done in 
1904 and 1906, and as authorized hy section SO, as amended in 1911. The opinion 
rendered in 1911 had reference to the payment to the 79th general assembiy for 
the year 1912, in which there was no legislative session and the condition then 
is clearly distinguished from what we han~ now and I think that without in any 
way modifying or changing that opinion, but following the ruling that was adopted 
for that session, for the year 1911, rather than the year 1912, it is entirely legitimate 
to construe section SO of the Code to permit the payment of the legislators at the 
rate of not to exceed $200.00 per month while the legislature was in session and 
the balance for that year at the close of the session, which would be in accordance 
with section 40 of the Revised Statutes, and in accordance with the payments made 
to the i8th general assembly and the 79th for its first year. In other words, 
and stating the rule more concretely. I now hold that where the legislature is in 
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session, they are entitled to compensation at the rate of $200.00 per month during 
the session and the balance for that particular year at the end of the session, and 
that rule to be applicable to each year, provided there is a session in each year. 

I therefore advise the payment to this general assembly at the rate or not to 
exceed $200.00 per month during the present session and the residue of this year's 
salary at the end of such session to the members and only the members who are 
in attendance upon this session. 

Whatever may be said about payments in advance, and without questioning the 
power of the legislature to fix salaries in such amount and to make them payable 
at such time as they deem proper, I regard it as a very unwise policy to make 
payments in advance of service and especially is that tr~e when applied to the 
79th general assembly which at its first session ·undertook tb provide for being paid 
for a second year regardless of the fact ~f service during that second year, being 
ready for such service or any other contingency which might arise bteween the end 
of the session in the first year and the expiration of the term of office of the 
members of that general assembly. 

I believe this places the matter in shape to be understood and hope it may 
prove satisfactory to everybody. 

767; 

Yours very truly, 
TIMOTHY S. HoGAN, 

A ttomey General. 

TUITION-PARENT OR PUPIL RESIDIN"G OUTSIDE OF A SCHOOL 
DISTRICT AN"D OWXIXG PROPERTY WITHIN THE DISTRICT 
WHERE SUCH PUPIL ATTENDS SCHOOL-RIGHT OF A SCHOOL 
DISTRICT TO CREDIT SUCH TUITION ACCOUXT WITH THE 
AMOUNT OF TAXES ASSESSED ON SCHOOL. 

If a pare11t of a non-resident pupil owns stock in an ordinary corporation which 
is taxed in the district no part of the same paid by such corporation under the 
levy for school purposes may be credited upon the tuition chargeable against such 
parent in that district; otherwise as to bank stock. 

CoLUMBus, OHIO, November 14, 1913. 

HoN. KENT P. JoHNSON, Prosecuting Attor11ey, Kenton, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of November lOth. 
enclosing copy of an opmton wl,"itten hy you to clerk of the board of education of 
the village of Alger, Hardin county, and requesting my view as to the conclusion 
reached hy you. 

The question submitted for your opinion by the clerk is as follows: 

"We have some pupils coming into our school here from out of our 
district whose fathers own property in the district in the form of bank 
stock, stock in the company store, etc. Should we credit their tuition ac­
count with amount of school taxes assessed on this stock?" 

Your conclusion on the two questions submitted is that neither the tax payable 
by a corporation under the provisions of 5404 et seq., General Code, nor the tax 
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assessed upon the shares of stock of a bank under sections 5407 et seq., General 
Code, constitute taxes on property owned by an indh·idual within the intendment 
of section 7683, the proportion of which levied for school purposes may be under 
said section credited on the tuition of a non-resident pupil. 

I do not entirely agree with you in your conclusion. I am of the opinion that 
you are correct with respect to the tax assessed against an ordinary corporation. 
Sections 5404 and 5405, General Code, provide as follows: 

"Section 5406. The president, secret<jry and principal accounting officer 
of every incorporated company, except banking or other corporations whose 
taxation is specifically provided for, for whatever purpose they may have 
been created, whether incorporated by a law of this state or not, shall 
list for taxation, verified by the oath of the person so listing, all the 
personal property thereof, and all real estate necessary to the daily opera­
tions of the company, moneys and credits of such company or corporation 
within the state, at the true value in money. 

"Section 5405. Return shall he made to the several auditors of the 
respective counties where such property is situated, together with a state­
ment of the amount thereof which is situated in each township, village, 
city, or taxing district therein. Upon receiving such returns, the auditor 
shall ascertain and determine the value of the property of such companies, 
and deduct from the aggregate sum so found of each, the value as assessed 
for taxation of any real estate included in the return. The value of the 
property of each of such companies, after so deducting the value of all 
the real estate included in the return, shall be apportioned by the auditor 
to such cities, villages, townships or taxing districts, pro rata, in pro­
portion to the value of the real estate and fixed property included in the 
return, in each of such cities, villages, townships, or taxing districts. The 
auditor shall place such apportioned valuation on the tax duplicate and 
taxes shall be levied and collected thereon at the same rate and in the 
same manner that taxes arc levied and'collected on other personal property 
in such township, village, city or taxing district." 

It is clear, as you state, that this tax is assessed upon the property of the cor­
poration as such. (Bradley vs. Bauder 36 0. S., 28.) This section was enacted 
in compliance with the constitution mandate embodied in article 13 section 4, which 
seems to require the taxation of corporate property as property of the corporation, 
although as pointed out in Lee \'S. Sturgis 46 0. S. 153, the taxation of all the 
property of a corporation is equivalent to the taxation of all the interest of every 
stockholder in the corporation .represent~d by the actual value of their several 
shares. In deference to this principle the legislation embodied in sections 5372 
and 192, General Code, was enacted, the effect of which is to accept the taxation on 
all or a certain prescribed portion of the property of a corporation by the state 
by way of an assessment against the corporation itself in lieu of the taxation of 
the respective shares of the stockholders. In other words, although the property 
of a corporation might be regarded either as the separate property of the share­
holders or as that of the corporation itself for taxation purposes, the latter alter­
native in most cases is the one adopted. 

I assume, of course, that in the particular case invoh·ed in the inquiry of the 
clerk, the corporation is a domestic one, or, if organized under the laws of another 
state, the prescribed proportion of its property is taxable in Ohio. 

I am, therefore, of the opinion (in which I concur with you that if a parent 
of a non-resident pupil owns stock in a mercantile or other ordinary corporation 
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which is taxed in the district, no part of the sum paid by such corporation under 
the levy for school purposes may be credited upon the tuition chargeable against 
such parent by that district. 

There is a further practical reason which may be brought to the support of 
this conclusion. The stockholders of an ordinary corporation are unknown to the 
records of the taxing authorities. The assessment being against the corporation, 
the respective shares of its capital stock owned by individuals do not appear on the 
tax duplicate or elsewhere in the office of the county auditor. Therefore, even if 
the theoretical conclusion above referred to could not be sustained as such, there 
would be no way in which to compute or ascertain the proportion of a corporation's 
tax which could be credited to the account of any indh·idual stockholder. 

The case of a bank is, however, essentiaJiy different. Although article Xll, 
section 3 of the constitution seems to require the taxation of all property of banks 
and bankers as such, yet in the case of ii1corporated banks this has not been done, 
and for a very sufficient reason which will be hereinafter pointed out. Section 
5408 is the first of the related sections which may be considered in this connection. 
It provides as follows: 

"All the shares of the stockholders in an incorporated bank or banking 
association, located in this state * '~ * shall be listed at the true value in 
money and taxed only in the city, ward, or village where such bank is 
located." 

Section 5409, provides: 

"The real estate of a bank or banking association shall be taxed in 
the place where it is located, in like manner as the real estate of persons 
is taxed." 

Section 5411 provides as follows: 

"The cashier of each incorporated bank * * * shall return to the auditor 
of the county in which such bank is located * * * a report exhibiting in 
detail * * ,,. the resources and liabilities of such ba~k * * * with a full 
statement of the names and residences of the stockholders therein, the num­
ber of shares held by each, and the par value of each share. * * *" 

Section 5412 provides in part as follows: 

"Upon receiving such report the county auditor shall fix the total value 
of the shares of such banks * * * according to their total value in money 
and deduct from the aggregate smn so found. of each, the Yalue of the real 
estate included in the statement of resources as it stands on the duplicate. 

* * *" 

Other sections then provide for an equalization of the value of bank shares as 
so determined by the taxing commission of Ohio. Sections 5672 and 5673, General 
Code, provide for the collection of such taxes. 

"Section 5672. Taxes assessed on shares of stock, or the value thereof, 
of a bank or banking association, shall be a lien on such shares from the 
first Monday of May in each year until they are paid. It shall be the duty 
of every bank or banking association to collect the taxes clue upon its shares 
of stock from .the several owners of such shares, and to pay the same to 
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the treasurer of the county, in which such hank or banking assocmhon is 
located, as other taxes are paid and any bank or banking association failing 
to pay said taxes as herein provided, shall he liable by way of penalty for 
the gross amount of the taxes due from all the owners of the shares of 
stock, and for an additional amount of one hundred dollars for every day 
of delay in the payment of said taxes. 

"Section 5673. Such bank or banking association paying to the treas­
urer of the county in which it is located, the taxes assessed upon its shares, 
in the hands of its shareholders respectively, as provided in the next pre­
ceding section, may deduct the amount thereof from dividends that are due 
or thereafter become due on such shares, and shall have a lien upon the 
shares of stock and on all funds in its possession belonging to such share­
holders, or which may at any time come into its possession, for reimburse­
ment of the taxes so paid on account o.f the several shareholders, with legal 
interest; and such lien may be enforced in any appropriate manner." 
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It seems very clear to me that the assessment is not against the property of 
the bank as such save with respect to the real estate. \Vith this exception the 
assessment is upon the shares themsch·es which are the property not of the bank 
but of the various stockholders. True the bank must pay the taxes, reimbursing 
itself in the manner pointed out by the last two sections cited, but there is a vital 
distinction between the duty to pay taxes and the ultimate liability for them. 
Under section 7683, General Code, it is not required that a parent actually pay the 
taxes which may be credited on the tuition of his child; it is sufficient that the 
parent own the property in the school district. 

The shares of stock in a bank are all assessed at the place in which the bank 
is located. The reason for this I shall also presently state. In view of this fact, 
I am of the opinion that when a bank is located in a school district its shares are 
''property in a school district" within the meaning of section 7683, General Code. 

:\ow the reason why the seeming mandate of article XII, section 3 of the 
constitution has not been carried out literally arises out of the situation respecting 
national banking associations, which arc corporations organized under an act of 
congress of the United States. Under the familiar doctrine of McCulloch vs. 
Maryland, 4th Wheaton 316, these institutions being creatures of the feueral 
government are not subject to taxation by the state, as of right. It is the universally 
accepted doctrine that national banks may only be taxed by the states by permission 
of congress. This permission has been given by section 5219 of the Revised Statutes 
of the United States, which provides in part as follows: 

"Xothing herein shall prevent all the shares in any (national banking) 
association from being included in the valuation of the personal property 
of the owner or holder of such shares, in assessing taxes imposed by 
authority of the state within which the association is located; but the 
legislature of each state may determine and direct the manner and place 
of taxing all the shares of national banking associations located within the 
state, subject only to the two restrictions, that the taxation shall not be at 
a greater rate than· is assessed upon other moneyed capital in the hands 
of individual citizens of such state, and that the shares of any national 
banking association owned by non-residents of any state shall be taxed in 
the city or town where the bank is located, and not elsewhere. '~ '~ *" 

Under this act of congress it has been repeatedly held that a state may not 
impose a tax assessment against a national bank as such, but whatever its laws 
provide in the way of machinery for the collection of the assessment the ultimate 
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liability for the tax must rest upon the shares of stock. See bank tax cases 3 
Wallace 573; Radley vs. People; 4 Wallace 459, Bank vs. Commonwealth; 9 Wallace 
353, Sumpter County vs. Xational Bank, 62 Alabama 464; Hirshire vs. Bank 35 
Iowa 273; Bank vs. Fancher 48 New York, 524; Bank vs. Baker 65 New Jersey 
Laws 113; Bank vs. Chehallis County 116 U. S. 440; Whitbeck vs. Mercantile 
National Bank 127 U. S. 193; Bank vs. Chapman, 173 U. S. 205. 

Indeed it has been directly held in the case of ~!iller vs. Bank 46, 0. S. 424 
that the listing of. the shares of a national bank must be made in the name of the 
shareholders and not in the name of the bank under the statutes of Ohio now under 
discussion; and that no action would lie under. the stattites as they then stood 
against the bank itself tO< recover taxes assessed on account of its resources and the 
value of its shares of stock. 

Now our taxing statutes make no distinction between the method of taxing 
national banks and that of taxing state 'incorporated banks. This is because of 
the limitation in· section 5133, Revised Statutes of the United States, to the effect 
that "taxation shall not be at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of said state." 

This limitation has been very jealously guarded by the federal courts and state 
statutes have been, from time to time, very carefully scrutinized for evidence of 
any discrimination in taxation· in favor of state banks and against national banks. 
It is doubtless because of the fear of this legislation, if otherwise enacted, being 
held to violate this limitation that our statutes have made no disinction between 
the method of taxing national banks and that of taxing other incorporated banks. 

In short, then; the legislative authority of this state has found the legislation 
of congress a more positive limitation upon its taxing power than the provisions of 
its own constitution (which, however, is not directly violated by the legislation 
above discussed). 

The taxation of all banks, then, being governed by the same rule as laid down 
by the federal statute for the taxation of national banks, it follows that the assess­
ment on this behalf must be against the shares, and not against the bank; that 
the property assessed must be (aside from the real estate) that of the shareholders 
and not that of the bank; and that the assessment must be at the place where 
the bank is located. 

Our statutes, as I have already pointed out, not only bear a construction com­
patible with the federal legislation, but really do not bear any other construction. 
The taxable thing under these statutes is the share of stock, and not the property 
of the bank (except as to the real estate). The share as such is clearly the 
property of the individual stockholder. X o authority is necessary upon this obvious 
point. Therefore, under section 7683, General Code, such a share when assessable 
in a school district in which a bank is located is "property owned in a school dis­
trict" by the shareholder. 

Nor is there in a case of bank stock any such practical difficulty as might exist 
where a conclusion different from that already reached with respect· to the shares 
of ordinary corporations adopted. The report of the bank required to be filed with 
the auditor discloses the names of all stockholders and the number of shares held 
by eac_h. The aggregate value of the bank stock as a whole after deducting the 
assessed value of the real estate being then ascertained, it is a mere matter of 
mathematical computation, which may be arrived at from facts appearing on record 
in the auditor's office to ascertain what proportion of a tax paid in the first instance 
by a bank on all of its shares is attributable to the shares owned by any shareholder. 
This computation being made one additional computation only is necessary to ascer­
tain what proportion of the result is attributable to the school levy. The final 
quotient of the computation, then, is the amount which may and should be credited 



.\.'l'TORXEY G£XER.iL. 221 

on the tuition paid by a non-resi1IC'nt parent who is a shareholder of a bank located 
in a school district. 

The exact language of section i683, General Code, which has not yet been 
quoted, is, in part, as follows: 

''\\"hen a youth * '' (' or his parent owns property in a school district 
m which he does not reside, and he attends the schools of such district, 
the amount of school tax paid on such property shall be credited on his 
tuition." 

It is only necessary for me to add to what has already been said that, in my 
judgment, the phrase "property in a school district," as used in this statute, 1s 
equivalent in meaning to the phrase "property taxed in a school district." 

i68. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

IXSTITUTIOXS-TXSPECTIOX-CARING OF CHILDRE~-POWERS OF 
STATE BOARD OF CHARITIES. 

Private i11stitutio11s for the caring of children are subject to i11vestigation by the 
state board of charities 1111dcr scctioll 1352 of the Ge11eral Code as ameuded iu 103 
Ohio Laws, 865, a11d these i11stitutio11s must be governed by all the laws applicable 
to such i11stitutio11s. 

CoLUMBUS, OHIO, February 14, 1914 .. 

Ho:-1. If. 1!. SHIRER, Secretary, Hoard of Stale Charities, Columbus, Ohio. 

DE.\R SIR :-I have your IC'tter of January 22, 1914, as follows: 

"Section 1352-1 of the General Code as passed April 28, 1913, sets 
forth a scheme of inspection and investigation of institutions and agencies 
caring for children. There are a number of private institutions in this state, 
some of which have been incorporated under the general incorporation laws 
of the state and a few of the older ones were established by special acts 
of incorporation passed hy the general a!>sembly. 

"The question has been raised as to whether a private institution in­
corporated under the laws as in force in 18i9, known as section 2181, etc., 
has the right to continue under the laws in force at that time or whether 
the amendments made from time to time since then must control such in­
stitution. These amendments have effected methods of commitment and 
receiving of children. Further, are such institutions required to conform 
to the general regulatory provisions of section 1352-1 and other sections 
of the act commonly gnown as the juvenile code?" 

Section 1352, General Code, as amended in 103 0. L., page 865 reads in part: 

''The hoard of state charities shall investigate by correspondence and 
inspection the system, condition and management of the public and private 
benevolent and correctional institutions of the state and county, * * * as 
well as all institutions whether incorporated, private or otherwise which 
rccei\·e and care for children." 
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It is clear that the wording of the above section includes all institutions which 
receive and care for children, and the only question you raise in whether the legis­
lature could bring within this section such institutions of this nature as were in­
corporated under laws existing in 1879. 

Section 2, article I of the constitution of 1851 provides that 

"no special privileges or iimnunities shall ever be granted, that may not 
be altered, revoked, or appealed by the general assembly." 

and in connection with this section is to be construed section 2, article XIII, which 
declares that 

"corporations may be formed under general laws; but all such laws, may, 
from time to time,. be altered or repealed." 

State vs. Hamilton, 47 0. S., 74. 
Shields vs. State, 26 0. S., 86 affirmed 95 U. S., 519. 

These sections make it clear, I think. that all institutions for children, in­
corporated under the laws of 1879. are suhject to all amendments made to these 
laws since that date, and to all new laws since passed concerning· institutions caring 
for the juveniles of the state. 

It is, therefore. my opinion that the private institutions to which you refer arc 
subject to investigation by your board under section 1352 of the General Code. 
as amended in 103 0. L., 865, and that these institutions must he governed by all 
other laws applicable to such institutions. 

769. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CO?\'TRACTOR-CTTY ENGT:\EER-\VOH.K DO.:\E IX EXCESS OF COX­
TRACT PRICE-SUPPLDIEXTARY CO~TRACT-PO\VERS OF CITY 
COUNCIL IN SUCH A MATTER 

Where a contractor, acting upon instructions from the city engineer, performs 
work for the city amounting to several thousand dollars more than the original 
price contracted for, and 110 supplementary contract was entered into by the director 
of public service, the city council may pass all ordilzallcc or resolution authorizing 
a compromise of the claim in question, and the cit:; auditor would be authori::;ed to 
draic• a warrant 011 the treasurer in accordance with the provisions of such ordinance 
or resolution. 

CoLUMBL'S, OHIO, February 18, 1914. 

Bureau of Inspection and Supervision oj Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of September 10, 1913, you inquire: 

"A contractor, acting upon the instructions from the city engineer. 
performs work for the city amounting to severaf thousand dollars more 
than the original contract price. :1\ o supplementary contract in writing was 
entered into by the director of public service. The director would not allow 
the demand for 'extras' claimed by the contractor, and thereupon he entered 
suit against the city. 
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"Linder a succeeding administration the council have agreed to com­
promise the claim by allowing the firm a reduced amount, and instructs 
the city auditor to draw his warrant upon the special fund created by bond 
issue. 

"What are the powers of council in such matters, and may the city 
auditor legally draw his warrant in accordance with said conditions of 
proposed compromise?" 
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The "extras" were not performed according to the provtstons of the statutes 
and there is no legal obligation upon the city to pay for the same or any part 
thereof. 

Section 4331, General Code, provides: 

''\\'hen it becomes necessary in the opmtun of the director of public 
service, in the prosecution of any work or improvement under contract. 
to make alterations or modifications in such contract, such alterations or 
modifications shall only be made upon the order of such director, hut 
such order shall be of no effect until the price to be paid for the work and 
material, or both, under the altered or modified contract, has been agreed 
upon in writing and signed by the contractor and the director on behalf of 
the corporation, and approved by the board of control, as provided by law." 

Section 4332, General Code, provides: 

"~o contractor shall be allowed to recover anything for work or 
material, caused by any alteration or modification, unless the contract is 
made in such manner, nor shall he be allowed, or recover for such 
work and material, or either, more than the agreed price. The general pro­
visions of law relating to the ·requiring of bids and the awarding of con­
tracts for public buildings, and improvements, so far as they apply, shall 
remain in full force and effect." 

These sections provide how alterations and modifications in contracts may be 
made, and they have not heen complied with. The contractor, therefore, has no 
enforceable claim against the city. 

The city, howe\·er, has received the benefit of the work, and there is at least 
a moral obligation to pay for the same. 

The right of council to recognize and pay a moral obligation has been recog­
nized by the courts of this state. 

In State ex rei. vs. Brown, 4 Cir. Dec. 345, it is held: 

"\Vhere equity and justice require the payment of a claim against a 
municipal corporation. though it may not be collectible at law, an ordinance 
of such city or village legally passed. directing and authorizing its pay­
ment, is legal and valid." 

The nature of the claim ill\·olved m this case is not given. 
This case is followed in State ex rei. vs. \Vall, IS Ohio Dec., 349, wherein it 

is held: 

"A municipal corporation may recognize all(( pay claims against it 
of a moral and equitable nature, whether required by Ia w to do so or not. 

"\\'here a claim against a municipal corporation is just and equitable, 
and in good conscience ought to be paid, an ordinance duly passed hy council 
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in which it recognized the claim as valid, appropriated the necessary funds 
for its payment, and authorized and directed the proper officer to pay the 
same is valid; and mandamus will. lie to compel such officer to draw his 
warrant upon the city treasury therefor, notwithstanding the claim, in the 
absence of such ordinance, could not have been collected either at law or 
in equity." 

This case arose upon a contract for public printing, where the printing company 
continued to publish advertiseti1ents for the city after the expiration of its contract. 

On page 352, Judge E. P. Evans, quotes from State ex rei. vs. Brown, supra, 
and then says: 

''This holding is reasonable and just, and is sustained by numerous ad~ 
j udications. The allowance of such claims belongs to the power of taxa~ 
tion, which is embraced in the legislative power of the state, which the 
legislature may delegate to municipal corporations. 

"'The legislature,' says Judge Cooley, 'may recognize moral or equit­
able obligations, such as a just man would be likely to recognize in his 
own affairs, whether by law required to do so or not. And what the 
legislature may do for the state, the municipalities, under propP.r legis­
lation may do for themselves.' Cooley, taxation (2 eel.) 128. The legis­
lature has -no constitutional power to authorize the payment of a void claim, 
and, of course, a municipality can have no such power; but the legislature 
may authorize the payment of claims just in themselves, and for which an 
equivalent has been received, but which from some cause, cannot be en­
forced at law. 

"And this doctrine has been repeatedly sanctioned by the supreme 
court of this state. Board of Education vs. l\IcLandsborough, 36 Ohio 
St., 227; \Varcler vs. Commissioners. 38 Ohio St., 639, 643; Board of Educa­
tion vs. State, 51 Ohio St.. 531 and 541." 

In case of Emmert \'S. Elyria, 74 Ohio St., 185. Summers, }., says on page 194: 

·'But, because a municipality is not legally liable to pay for a public 
improvement, it does not follow that it is not under a moral obligation 
to do so or that a court because it will not enforce payment will enjoin it. 
The contract for paving this street in not ultra vires. If innlid it is so 
merely because the contract was made before the bonds to provide the 
money to pay for it were sold. Xow that the work has been done in ac­
cordance with the contract and the bonds have been sold and the money 
to pay for it is in the treasury, it is right that it should be paid for and 
a court of equity ought not, unless its· failure to do so would defeat the 
purpose of the law. prevent the municipality from doing what equity 
and fair dealing would exact from an individual." 

A moral obligation was recognized in Board of Educ-ation vs. ,\lcLandsborough. 
36 Ohio St., 227. where it is held : 

''Where public money in custody of a public officer of this state, and 
with the disbursement of which money he is charged by law. is stolen 
or otherwise lost without his fault, and the legislature pass an act exonerat­
ing such officer and his sureties from the payment of such money, and 
direct that a tax he le,·ied in the territory upon which the loss must fall 
to meet the deficit, such act is not forbidden by the constitution. state or 
federal." 
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In \\"arden n. Commissioners, 38 Ohio St., 639, \\"hite, J., says at page 643: 

''There was no legal obligation, prior to the passage of the act in ques­
tion, to refund the assessments; but the justice of doing so arose from 
the inauguration and enforcement of the new policy. The power of taxa­
tion is not limited to the payment of legal claims; hut extends to tho"e 
foun<led only in justice and moral obligation." 

These cases recognize the principle that the state or a municipal corporation 
has the same right to do justice and equity that an indi,·idual has. 

In this state it is held that moral obligation is a sufficient consideration for a 
contract by an individual. 

In the case at har the city has received the benefit of the labor, and it is but 
just and equitable that the person who performed the work should be paid therefor. 

The contract in question was not ultra Yires. The city was authorized to con­
tract for the extras, but the method provided by law was not complied with. For 
this reason there is no legal obligation upon the city to pay for the extras. There 
is, however, a moral obligation. 

By Yirtue of section 4240, General Code, council has general control of the· 
finances of the city. This section reads: 

"The council shall have the management and control of the finances 
and property of the corporation, except as may be otherwise provided, 
and have such other powers and perform such other duties as may be 
conferred by law." 

By virtue of this section council would have a right to compromise claims 
against the city. .\nd under the authorities above cited, council has the right to 
recognize a moral obligation, and to at:thorize its payment. 

If there is neither a legal or moral obligation upon the part of the city, council 
cannot order its· payment. 

ln the pre~ent question, as the city retains the result of the work, there is a 
moral obligation which council can recognize. 

Council may, therefore, pass an ordinance or resolution. authorizing a com­
promise of the claim in question, and the city auditor would he authorized to 
draw a warrant on the treasurer in accordance with the proyisions of said ordinance 
or resolution. 

8--A. G. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 



226 .A...~NUAL REPORT 

770. 

CIVIL SERVICE-FEES-TAX ASSESSOR- DISTRICT ASSESSORS­
WOl.lEX XOT ELIGIBLE TO OFFICE-ELECTOR. 

TV omen are not eligible to appointment for deputj• assessors as pr07.-"ided in tlze 
tax law passed April 18, 1913, even though they meet all other qualifications laid 
down by the law in the rules of the civil sen•ice commission, for the reason that a 
deputy assessor is a11 officer <vithin the meaning of section 4 of article XV of the 
constitutio11 of Ohio, and no person COil be appointed to such a positio11 unless /ze 
possesses the qualifications of a11 elector. 

COLUMBUS, OHIO, February 18, 1914. 

The State Civil Service Commission of Ohio·, Columbus, Ohio. 

GENTLEMEN :-Under date of January 27, 1914, you inquire: 

"'"''' desire your ruling as to whether or not women are eligible to ap­
pointment for deputy assessors as provided in the tax law passed April 
18, 1913, when they. meet all other qualifications laid down by the law and 
the rules of this commission." 

The question to be determined is whether or not the pos1t1on of deputy 
assessor is an office as contemplated in section 4 of article XV of the constitution, 
which provides: 

"N" o person shall be elected or appointed to any office m this state, 
unless he possesses the qualifications of an elector." 

In order to determine this question we must ascertain the duties of deputy 
assessors. 

The tax law is set forth at pages 786, et seq., of 103 Ohio Laws. Section 1 
thereof, section 5579, General Code, provides in part: 

"In addition to all other powers and duties vested in or imposed upon 
it by law, the tax commission of Ohio shall direct and supervise the assess­
ment for taxation of all real and personal property in the state. '~ * * Such 
district assessor shall, under the direction arrtl supenision of the tax com­
mission, be the assessors of real and personal property for taxation, within 
and for their respective districts, except as may be otherwise provided by 
law.** *" 

By virtue of this section it is made the duty of the state tax commiSSion to 
direct and supervise the assessment for taxation of all property in the state. 
The district assessor acts under the direction and supervision of the state tax 
commiSSIOn. 

Section 3 of said act, section 5881, General Code, provides for the appointment 
of deputy assessors, as follows: 

"Each district assessor shall appoint sucb number of deQuty assessors, 
assistants, experts, clerks and employes as may, from time to time, be pre­
scribed for his district by the tax commission of Ohio. Such deputy as­
sessor, assistants, experts, clerks and employes shall hold their respective 
offices and employements for such times as may be prescribed by the tax 
commission." 
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In section 2 of said act it is provided that each district assessor 

"shall be an elector of the district for which he is appointed." 

Xo such qualification is made for the deputy assessors. 
Section 4 of said act, section 5582, General Code, provides: 

"The district assessor shall, annually, under the direction and super­
vision of the tax commission. list and value for taxation all real and 
personal property subject to taxation in the county constituting his assess­
ment district, except as otherwise provided by law. The deputy assessor 
shall have and perform, under the direction of the district assessor, and in 
such territory as may be assigned to him by the district assessor, all 
powers and duties of the district assessor, except those provided by sec­
tions 7, 8, 12, 21, 22, 23, 28, 29, 31, 32, 47, 49, 53, 58, 63, 64 and 65 of 
this act, and sections 2574, 2588, 5394, 5387, 5397, 5398, 5399, 5400, 5401, 
5405, 5411, 5412, 5556, 5557, 5558, 5559, 5573, 5574 and 5578 of the General 
Code as herein amended. \Vherever in the General Code, excepting in said 
sections, the words 'assessor,' 'district assessor,"to\vnship assessor,' 'ward 
assessor,' 'precinct assessor,' 'assessor of real estate' or 'assessor of real 
property' are used, the same shall be deemed to mean the district assessor 
or the deputy assessor, as the case may be, and the offices held by such 
officers shall he deemed to be and are hereby abolished. The district 
assessor or his deputy shall, unless otherwise provided by law, perform, 
or cause to be performed, all the duties, exercise all the powers and be 
subject to all the liabilities and penalties devolved, conferred or imposed by 
law upon such officers." 
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The deputy assessors are subject to the direction anti supervision of the district 
assessor. 

Secion 36 of said act, section 5615, General Code, provides in part: 

''District assessors, deputy assessors a1.1d members of district boards of 
complaints shall give bond, payable to the state, for the faithful performance 
of their respective duties." 

Section 39 of said act, section 5618, General Code, provides in part: 

"* * * Each deputy assessor, shall before entering upon the discharge of 
the duties of his office, take and subscribe an oath, faithfully and impartial­
ly to assess all real and personal property, in the territory assigned to him 
by the district assessor and otherwise faithfully to perform the duties im­
posed upon him impartially to exercise the powers vested in him by law." 

Section 42 of said act, section 5621, General Code, provides: 

"Each district assessor, deputy assessor, assistant assessor, expert or 
.:lerk of a district assessor and member of secretary of a di,trict board of 
complaints shall have power to administer oaths and to certify to official 
acts in any matter, relating in any way to his official duties.'' 

These sections prc,cribe the duties and powers of the deputy assessors. They 
are required to take and subscrihe an oath to faithfully and impartially assess 
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all real and personal property in the territory assigned to them. They may ad­
minister oaths and may certify to their official acts. They are required to give 
bond to the state for the faithful performance of their duties. 

These are characteristics of an officer. 
One of the chief characteristics of an "office" is that the incumbent exercises 

a part of the soverign power of the state. The assessing of property for taxation 
is a part of the soverign power of the state. In fact the right of taxation is one 
of the essential and indispensable powers of government. \Vithout that power 
government would become inefficient. · 

While the deputy assessors are under the direction and supervision of the 
district assessor, yet they perform many duties in their own right. They have the 
power to fix the valuation of property, both real and personal, for taxation. They 
can make returns where the owner fails or refuses to do so. This is an exercise 
of a part of the soverign power of the state, and it makes them "officers" within 
the meaning of the constitution. 

That they are officers, and that it was the intention that they should be classed 
as officers, is shown by the act itself. 

In section 3 of this act it is provided : 

"Such deputy assessor, assistants, experts, clerks, and employes shall 
hold their respective offices and employments." 

The word "offices" as used here clearly refers to the deputy assessor. 
Also in section 39 : 

"Each deputy assessor, shall before entering upon the discharge of the 
duties of his office, take and subscribe an oath, ·~ * *." 

An example of "officer" whcr performs some of his duties under the direction 
and supervision of a superior, is that of a policeman. A polrceman is held to be an 
"officer." In all cities he is subject to the direction and supervision of the chief 
of police and under the director of public safety. But in many of his duties he 
exercises a part of the so\·erign power of the state in his own right. This makes 
him an officer. 

The position of a policeman is not different from that of a deputy assessor. 
Both are subject to the direction and superdsion of their superior officers. Both 
exercise a part of the soverign power of the state. 

I am of the opinion, therefore, that a deputy assessor is an officer within the. 
meaning of section 4 of article XV of the constitution of Ohio, and that no 
person can be appointed to such position "unless he possesses the qualifications of 
an elector." 

Therefore, women are not eligible to hold the position of deputy assessors of 
property. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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771. 

ARTICLES OF l~CORPORATIO~-INSURANCE-CERTl.FlCATE-COR­

PORATION-LIFE INSURANCE. 

A corporation organi::ed under the provisions of section 9510, et seq., General 
Code, is not required to comply with the provisions of section 8633, General Code, 
which requires the filing with the secretary of state, a certificate of subscriptioll. 
The incorporators of such a corporation are without power to compel the secre­
tary of state to receh·e a11d file such certificate. 

CoLUMBUS, Oaro, February 9, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of January 23d, in 
which you request my opinion as to whether or not a corporation organized under 
the provisions of sections 9510 et seq., General Code, is required to comply with 
the provisions of section 8633 of the General Code, and further as to what may 
be the duty of the secretary of state in the event that a corporation, organized 
as aforesaid, renders to him a certificate of subscription as required by the section 

·last named. 
Section 9510, General Code, designates certain specific purposes for which a 

corporation may he formed, such purposes being, generally speaking, different 
kinds of insurance business other than life. 

Section 8633, General Code, requires all corporations, organized under the 
general incorporatiotl act of the state, that before proceeding to organize finally 
the incorporators file with the secretary of state a certificate that 10% of the 
capital stock has been subscribed. 

In order to appreciate the full effect of the two sections referred to in your 
inquiry, and to disclose the exact question embodied therein, other provisions of 
the General Code related to them must be noticed. 

Section Y510 is the first of a group of sections constituting chapter 1. of sub­
division 2, di1•ision 3, title 9, part 2d, General Code, relating to insurance upon 
property and against certain contingencies. ,\s already statecl, the section merely 
clelines the purpose for which a company may he organized or admitted under 
this chapter, and within itself docs not prescribe any of the necessary steps in 
the process of organization. For example, it docs not specify the public authority 
which shall issue the certificate of incorporation; it does not specify the number of 
indi1·iduals who may associate themselves in articles of incorporation, nor the 
form of any application or other paper to be filed for that purpose. 

Section 9511, immediately following the section just discussed, supplies none 
of the deficiencies already described, and like section 9510 itself relates only to 
the purpose of the class of corporations to which it applies. 

Sections 9512 to 9517, General Code, however, do relate to the machinery of 
organization. I quote them generally as follows: 

Sec. 9512. "The articles of incorporation of a company formed for 
the purpose of insurance, other than life insurance, must be forwarded to 
the secretary of state, who shall submit them to the attorney general for 
examination. If found by him to be in accordance with the provisions 
of this chapter, and not inconsistent with the constitution and laws of 
this state, and of the United States, he shall certify and deliver them 
back to the secretary. He may reject any name or title of a company 
applied for when he deems it similar to one already appropriated, or likely 
to mislead the public." 
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Sec. 9513. "Upon the approval of the articles by the attorney general 
and secretary of state, the latter shall cause them to be recorded, and 
copied in the manner provided for life insurance companies, and a copy 
thereof to be deposited with the superintendent of insurance. He shall 
withhold from the company the certificate of authority if its name is so 
similar to that of any other company as to mislead the public." 

Sec. 9514. "The persons named in the articles of incorporation, or a 
majority of them, shall be commissioners to open books for the subscrip­
tion of stock in the company, at such times and places as they deem 
proper, and shall keep them open until the full amount specified in the 
articles is subscribed." 

Sec. 95l5. "Vv'ithin one month after the subscription books are filled, 
and the articles of incorporation filed with the secretary of state, a major­
ity of subscribers to the stock shall hold a meeting for the election of 
not less than five nor more than twenty-one directors, who must be 
stockholders or members. At any time thereafter the number may be 
increased or diminished between the same limits, at the will of stock­
h~lders representing a majority of the stock or a majority of the mem­
bers. Each member of a mutual company shall be entitled to one vote, 
and each stockholder in other companies, to one vote for each share of 
stock he holds. If they so provide in their by_-laws, mutual companies 
may elect directors for the term of three years, the term of office of one­
third of the number elected to expire each year, and those who receive 
the highest number of votes at the first election to serve for the longest 
term." 

Sec. 9516. "From their own number the directors shall choose by 
ballot, a president, and also fill vacancies that arise in the board, or in the 
presidency thereof." 

Sec. 9517. "vVhen convened at the office of the company the board 
of directors, or a majority of them, may appoint a secretary and other 
officers or agents necessary for transacting its business, and pay such 
salaries and take such securities as they judge reasonable. They may or­
dain and establish by-laws and regulations, not inconsistent with the con­
stitution and laws of this state and of the United States, as to them _appear 
necessary for regulating and conducting the business of the company. 
1'\ew by-laws or regulations shall not take effect until approved by the 
superintendent of insurance and a copy is filed in his office. The direct­
ors shall keep full and correct records of their transactions, which, at 
all times, shall be open to the inspection of the members or stock­
holders." 

Sections 9518 to 9520 inclusive prescribe the secunhes in which the capital 
of insurance companies other than life may be invested. 

Section 9522 and succeeding sections provide with respect to different classes 
of companies other than life for the issuance to them by the superintendent of 
insurance of a license authorizing them to commence business and issue policies. 
I think it may be safely assumed of this group of sections that they prescribe con­
ditions precedent not to the doing of any and all business but merely to the doing 
of insurance business by the acceptance of premiums and the incurring of risks 
on policies. However, section 9524, General Code, may well be considered in' 
this conn.ection, it provides as follows: 
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"Except as hereinafter provided, no joint stock insurance company 
shall be organized under this chapter, or permitted to do business in this 
state with a less capital than one. hundred thousand dollars, which must 
be paid up before the company can transact business. But on the pay­
ment of twenty-five per cent. of its capital stock, a live stock company 
may do business." 
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The remaining provisions of the chapter are, generally speaking, regulatory 
in their nature, and need not be considered in this connection. 

Turning now to the group of statutes in which section 8633, General Code, 
is found, we find that the machinery for the organization of a corporation under 
the general corporation act of the state, is as follows: 

Sec. 8625. "Any number of persons, not less than five, a majority 
of whom are citizens of this state, desiring to become incorporated shall · 
subscribe and ackrwwledge articles of incorporation, which must con­
tain: 

"1. The name of the corporation, which, unless it is not for profit, 
shall begin with the word "the" and end with .the word "company," ex­
cept as otherwise provided by law. 

''2. The place where it is to be located, or its principal business trans­
acted. 

"3. The purpose for which it is formed. 

"4. The amount of its capital stock, if it is to have capital stock, 
and the number of shares into which it is divided. * * *" 

Sec. 8626. "Articles of incorporation shall be acknowledged before 
an officer authorized to take the acknowledgment of rleeds, the form of 
which shall be prescribed by the secretary o£ state. * * * Articles 
of incorporation shall be filed in the office of the secretary of state, who 
shall record them and shall also record certificates relating to that corpora­
tion thereafter filed in his office." 

Sec. 8627. "Upon filing articles of incorporation, the persons who 
subscribed them, their associates, successors, and assigns, by the name 
and style provided therein, shall be a body corporate, with succession, 
power to sue and be sued, contract and be contracted with ; also, unless 
specially limited, to acquire and hold atl property, real or personal, neces­
sary to effect the object for which it is created, and at pleasure convey 
it in conformity with its regulations and the laws of this state. Such 
corporation also may make, use and at will alter a common seal, and 
do all other acts needful to accomplish the purposes of its organiza­
tion." 

Sec. 8630. "The persons named in the articles of incorporation of 
a corporation for profit, or a majority of them, shatl order books to be 
opened for subscriptions to the capital stock of the corporation at such 
time or times and place or places as they deem expedient." 

Sec. 8632. "At the time of making a subscription to the capital stock 
of a corporation, ten per cent. on each share subscribed for shall be 
payabl~. * * *" 
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Sec. 8633. "When ten per cent. of the capital stock is subscribed, the 
subscribers to the articles of incorporation, or a majority of them at once 
shall so certify in writing to the secretary of state." 

Sec. 8635. "As soon as such certificate is made, the signers thereto, 
shall give notice to the stockholders, as provided in section eighty-six 
hundred and thirty-one, to meet at such time and place as the notice desig­
nates, for the purpose of choosing not less than five nor more than thirty 
directors, to continue in office until the time fixed for the annual election, 
and until their successors are elected and qualified. But if all subscribers 
to stock are present in person or by proxy, such notice may be waived 
by them in writing." 

Sec. 8737. "This chapter does not apply when special proviSIOn is 
made in subsequent chapters .of this title, but the special provision shall 
govern, unless it clearly appears that the provision is cumulative." 

"This chapter," as used in the section last quoted, means and refers to the 
general corporation act of the state, being chapter 1, division 1, title 9, part 2d, 
General Code, in which section 8633 and other related sections last above quoted 
are found. 

The chapter in which sections 9510 et seq., are found is one of the "subse­
quent chapters" referred to in section 8737. 

For the purpose of this opinion it will be assumed that section 8737 may be 
paraphrased so as to read substantially as follows: 

"This chapter shall apply unless special provision is made in subse­
quent chapters of this title. The special provision shall not govern unless 
it clearly appears that the provision is not cumulative." 

I do not think this is what the section means at all, and am of the opinion 
that the paraphrase does considerable violence to the true meaning thereof, but for 
reasons which will become apparent I have chosen this rather extreme r.endition 
of the section in order to narrow the question as much as possible. 

Under such a supposed interpretation of the section it is obvious that the 
ultimate question involved in your inquiry would be as to whether or not there 
is in chapter 1, of subdivision 2, division 3 of the title, a "special provision" re­
specting the subject matter concerning which section 8623, General Code, makes 
prov1s1on. This question may be approached from two angles: First, the stat­
utes may be examined to see whether there is on their present face a plain and 
unmistakable meaning which furnishes a direct answer to your question; and 
second, in the event that the examination of the statutes as they stand fails to 
disclose such a plain and unmistakable meaning, then the function of interpre­
tation must be brought into play and extrinsic facts adduced in an effort to re­
move the doubt and supply the meaning. 

In this instance the most appropriate extrinsic aid to the interpretation of 
the statutes in question will be found in their legislative history. Looking at the 
two groups of sections from the point of view and in the light of the assumed 
interpretation of section 8737, General Code, it at once appears that the group 
which begins with section 9510 is certainly not a complete scheme for the or­
ganization of the class of companies to which it applies. As already pointed out 
this group of statutes is entirely silent as to many of the necessary steps to be 
taken and under the interpretation of section 8737 adopted for the purpose of con­
venience herein, recourse must be had to the provisions of sections 8625 et seq., 
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of the general incorporation act of the state in order to supply these proceedings. 
So we find the number of incorporators who may organize an insurance com­
pany other than life to be fixed, not by the chapter relating to such companies but 
by the general incorporation act. Similarly as to the form of the articles of in­
corporation, the manner and place in which they shall be filed; the legal effect in 
general of the issuance of a certificate of incorporation which is defined by section 
8627, General Code. 

From the point, however, at which sections 9512 et seq., begin, viz., the 
filing of articles of incorporation, it and the remaining sections do provide, at 
least, a workable scheme for the further organization of the companies to which 
they relate. 

Indeed, section 9512 of itself, by inference, requires one of the things which 
I have already assumed must be supplied by the general laws, viz., the officer 
with whom the articles of incorporation of an insurance company, other than life, 
must be filed; for the first sentence of section 9512 provides that: 

"The articles of incorporation of a company formed for the pur­
pose of insurance other than life, must be forwarded to the secretary of 
state. * * *" 

The succeeding provisiOns of this, and the next followi11g sections, provide 
for a different procedure on the part of the secretary of state from that which 
is authorized and required to be followed as to articles of incorporation filed 
under the general incorporation act; that is, he must, before filing the articles 
first submit them to the attorney general for examination; then when they are 
approved by that officer he is to receive them for filing and to n::cord them, making 
a certified copy thereof to be deposited with the superintendent of insurance. 

Upon close analysis, therefore, it seems reasonably clear that of the nec­
essary steps in the preliminary organization of an insurance company other than 
life, the only ones· not supplied by sections 9512 et seq., are the number oi per­
mns who !'hall execute the articles of incorporation, and the form in which 
they shall be executed, together with perhaps the legal effect of the issuance to 
the incorporators of the articles of incorporation, other than that specifically pro­
vided by section 9514, General Code. 

Section 9514 is clearly an exclusive provision for the opening of hooks for 
subscription to the capital stock of insurance companies other than life. I believe 
it is not necessary for me to discuss my reasons for concluding that sections 
8630 and 8631 at least do not apply to the organization of such companies. 
\Vhether or not section 8632, requiring the payment of 10% on each share sub­
scribed for as a condition for a valid subscription, applies to such companies, is 
not necessary herein to decide, although I incline to the view that the section 
does not apply to insurance companies of this character. 

Coming now to section 8633 of the general incorporation act, it is to be noted 
that so far as the mere requirement of certificate of subscription is concerned, 
there would be nothing inconsistent with the scheme of things provided for in sec­
tion 9512 to exact this same requirement of insurance companies other than life. 
That is to say, if section 8633 stood alone it could be fitted into sections 9512 et 
seq., without doing violence to them. 

On the other hand, however, it could be urged with a great show of reason 
that sections 9512 et seq., are complete without any such provision as is found in 
section 8623, although they are not complete without some of the other provisions 
in the general incorporation act. The choice between these two view points as 
tending to supply the answer to your question would largely depend, I apprehend, 
upon the proper interpretation of section 8737, General Code. If the paraphrase 
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of that section, which I have assumed, be regarded as expressing its true mean­
ing, then the first viewpoint above suggested should be taken, and section 8633 
might be read into sections 9512 et seq., because this can apparently be done 
without doing violence to these sections. 

If, however, an opposite interpretation (and one which I believe to be the 
proper one) be given to section 8737, General Code, then section 8633 is not to be 
read into statutes providing for the organization of insurance companies other 
than life because it is not necessary to do so in order to make adequate "pro­
vision" therefor. 

For my own, satisfaction, then, I would be willing to reject the interpreta­
tion which· I have already given for purposes of convenience to section 8737, 
General Code, and decid~ your question upon the basis of that rejection alone. 
But I think the conclusion as which I shall ultimately arrive will be rendered 
much more clear and satisfactory if, for the sake of the argument, the assumed 
interpretation of section 8737 be adhered to for the time .being. That is to say, 
let it be supposed that section 8633 in its proper relation may be read into sec­
tions 9512 et seq., if it appears that the former provision is not inconsistent with 
any of the latter provisions. 

Now, section 8633, General Code, standing by itself is an uninforceable and 
directory provision. It would be a vain thing for the general assembly to re­
quire that at a certain stage of the proceedings of organizing a corporation, a cer­
tain certificate be filed unless the consequence of failure to file that certificate were 
prescribed by statute or furnished by necessary implication. 

In this instance there is a statute which amounts substantially to a prescrip­
tion of the consequences of failure to comply with section 8633, General Code; 
and which, while not couched in negative and prohibitory language. nevertheless 
embodies the sanction by which the mandate of section 8633 is to be enforced. I 
refer to section 8635, General Code, which provides in effect that the first stock­
holders' meeting for the election of directors of a general corporation may be 
held substantially "as soon as such certificate (of subscription referred to in sec­
tion 8633) is made." By necessary implication, of course, this section is equiva­
lent to a prohibition upon the holding of the initial stockholders' meeting and the 
election of the first board of directors until the certificate of subscription is 
filed. This is the sole purpose of the section. :\fore broadly considered, the 
scheme of things with relation to an ordinary private corporation- under our 
laws is that such a corporation is permitted to organize fully as soon as 10% 
of its capital stock is subscribed and installments of 10% on each subscription 
are paid in, and by necessary implication is prohibited from organizng fully until 
this state of affairs exists. 

Having regard, then, to the true meaning of section 8633 in its proper relation 
it at once appears that the question of fitting it into the scheme of things em­
bodied in section 9512, General Code, takes on a different aspect. 

Section 9514, General Code, constitutes a majority of the subscribers to the 
articles of incorporation commissioners to open books of subscription, and directs 
such commissioners to "keep them open until the full amount specified in the 
articles is subscribed." 

This in itself is inconsistent with the fundamental idea which calls into 
existence as to a general corporation, the requirement of section 8633. Under the 
general incorporation act, it is a possible thing. indeed, a thing directly favored 
by the law, that an ordinary corporation's subscribed capital stock shall be much 
smaller than its authorized capital stock. This, however, is not possible as to a 
domestic insurance company other than life. The intention of the statutes is 
clearly expressed in the provision just quoted, and one to which attention will be 
called, being that the entire authorized capital stock shall be subscribed before 
certain things may be done. 
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Coming now to section 9515 it is to be observed that the first provision of that 
section is that "within one month after tlle ~ubscription books are filled, * * * 
a majority of the subscribers to the stock shall hold a meeting for the election 
of * * <-' directors." 

It appears from this language that by necessary inference the first stock­
holders' meeting for the election of directors may not be held until the subscription 
books are filled. \\"hat purpose, in this scheme of things, could that filing. of a 
certificate of subscription of 10% of the capital stock sub serve? 

The consequences of such a subscription are not defined in the law relating 
to insurance companies other than life. On the other hand the condition prece­
dent to the organization of such companies is quite a different thing from that 
with respect to corporations generally. \Vithout prolonging the discussion here 
I am clearly of the opinion that section 8633, considered with respect to its true 
meaning as reflected in other statutes which must be read in connection with it, 
is inconsisteut with the provisions of sections 9514 and 9515, General Code. 

That being the case, I reach the conclusion that the plain meaning of the 
statutes which I have considered, as disclosed by the express language used, 
leads to the conclusion that corporations organized under sections 9510 et seq., 
General Code, are not required to file the certificate of subscription referred to 
in section 8633, General Code. Although my conclusions are based upon the 
express language used in the sections, yet I have had to rely upon certain im­
plications-clear enough, to be sure, but nevertheless implications-in order to 
arrive at the conclusion expressed. Possibly this fact might justify the obser­
vation that after all the statutes are not perfectly clear on their face and are, 
therefore, subject to what is known as "interpretation." 

I have already stated that in this instance the most appropriate extrinsic 
means for the interpretation of the related sections is furnished by the legis­
lative history of them. This is because section 8737 which, as already pointed out, 
has at least some bearing upon the question, is a codification provision. It bears 
evidence of this on its face in that it refers to "chapters" and "titles," but on 
investigation it will be found that the section in its entirety was originally a crea­
ture of the codifying commission of 1880, and was inserted in the statutes be­
cause of certain verbal changes in and omissions from the corporation acts of the 
state as they existed prior to 1880, made by that commission and adopted by the 
legislature with a view to elimina..ting repetition and permitting conciseness of ex­
pression. The codification in this respect is well illustrated by consideration of 
the other laws now being considered. 

The insurance code of the state in force when the reviSion of 1880 was made, 
was that passed April 27, 1872, 69 0. L., 140, and is entitled, "an act to regulate 
insurance companies doing an insurance business as in the state of Ohio." Sec­
tions 1 and 2 of that act related directly to the formation of insurance companies 
other than life ami were as follows: 

"Sec. 1. That hereafter when any number of persons as required 
by the first section of the act entitled 'an act to provide for the creation 
and regulation of incorporated companies in the state of Ohio,' passed 
.May 1, 1892, and the acts amendatory thereto, shall associate to form an 
insurance company for any other purpose than ·life insurance, they shall, 
under their hands and seals, make a certificate specifying the name as­
sumed by such company and by which it shall be known, the object for 
which said company shall be formed, the amount of its capital stock, and 
the place where the principal office of said company shall be located; 
which certificate shall be acknowledged, certified and forwarded to the 
secretary of state, who shall suomit the same to the attorney general 
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for examination, and if found by him to be in accordance with the pro­
visions of this act, and not inconsistent with the constitution and laws of 
this state and of the United States, he shall certify the same and deliver 
it back to the said secretary, who shall have the right to reject any name 
or title of any company applied for, when he shall deem the name similar 
to one already appropriated, or likely to mislead the public." 

"Sec. 2. Upon -the approval of said certificate by the attorney gen­
eral and the secretary of state, the said secretary of state shall cause · 
it to be recorded and copied in the same manner as is provided in the 
second section of said act, and a copy thereof deposited with the superin­
tendent of insurance. And said persons, when incorporated, and having 
in all respects complied with the provisions of this act, are hereby au­
thorized to carry on the business of insurance, as named in such certi­
ficate of incorporation, and by the name and style provided therein, shall 
be deemed a body corporate,_ with succession; they and their associates, 
successors and assigns, shall have the same general corporate powers, 
and be subject to all the obligations and restrictions of said act, and of 
the acts amendatory and supplementary thereto, except as herein pro­
vided." 

By examining these sections it will at once appear that there are no such 
deficiencies therein with respect to the procedure of organizing corporations to 
which they related as are apparent in sections 9510 et seq., at the present time. 
True, there is repeated reference to the provisions of the general law where the 
intention is to regulate some matter by those provisions; thus, the number of 
persons who shall be required to associate themselves in order to form an in­
surance company other than life is that number "required by the first section of 
the act entitled, etc." 

So the matter of recordation of the articles when approved by the attorney 
general is to be that "provided in the second section of said act." Again, the in­
corporators when they have complied with the provisions of "this act" are to have 
certain corporate powers, and in general, all the corporate powers and all the 
obligations and restrictions of "said act * * * except as herein provided." 

But provision by adoption and reference is none the Jess an express provision and 
the scheme of the original insurance law was a complete one resp·ecting the organi­
zation of ins~1rance companies other than life, notwithstanding the fact that in 
certain instances the procedure of organization was required to be the same as 
that prescribed by the Jaws for the incorporation of companies generally. 

The sections of the insurance law of 1872 immediately succeeding the ones 
above quoted are substantially similar to sections 9514 et seq., of the present 
General Code. In this connection it is interesting to note that what is at pres­
ent section 9524, General Code, is found in the original insurance act as section 
3 thereof. In so far as there may be any doubt as to the meaning of section 
9524 in its present form that doubt may be resolved by examination of original 
section 3, from which it appears that the limitation of present section 9524 operates 
upon the company in the course of its preliminary organization and is not a mere 
condition precedent to the doing of an insurance business as such. That is to 
say, the requirement that the company have $100,000.00 of paid up capital stock 
is not a condition precedent merely to the doing of an insurance business, but 
appears also to be a condition precedent to the complete organization of the com­
pany as a corporation. This view of section 9524 strengthens the interpretation 
already gi\·en to sections 9514 and 9515 and indicates that no complete organization 
of an insurance company other than life can be made until its capital stock is 
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fully ~ubscribed for. I do not find it necessary to go to the length of holding 
that the capital m!Jst be fully paid up before complete organization, as this pro­
Yision was not in the oritiinal law, and it may be was intended as a condition pre­
cedent to the doing of an insurance business rather than as a condition prece­
dent to the complete organization of the company. 

Ha,·ing regard then to the legislative history of the insurance code in so 
far as it applies to the organization of companies other than life, I am of the opin­
ion that this set of laws was originally enacted as a complete scheme of organi­
zation in itself so that none of the preliminary steps required in the organization 
of corporations generally were intended to be required in the organization of 
such insurance companies, except where expressly referred to and adopted in the 
said insurance laws. 

:\ further examination of the legislative history of the related statutes shows 
that with the exception of section 9425 already referred to, the sections com­
mented upon have not been amended in any material respect since they were or­
iginally enacted. Hence, it follows that the present form of the statute and the 
several changes made therein as compared with the original insurance act and 
the general corporation act respectively resulted from processes of codification and 
rev1s1on. This being the case, the well established rule that verbal changes so 
made are presumed to have been made without any intention of changing the 
substantive law, comes into play and the original insurance code may be appro­
priately used to remove ambiguities which may be admitted to exist in the present 
statutes on that subject. So used, the original insurance code points to the con­
clusion that there is no place in the scheme for the organization of insurance 
companies other than life provided for by the present sections of the General Code, 
for the filing of a certificate of subscription of ten per cent. of the authorized capi­
tal stock thereof. 

:Jly conclusion and its reasons, then, may be summarized as follows: 
For the reason, first, that section 8737, General Code, properly interpreted, 

means, in my opinion, that the provisions of the general law shall not apply 
in the organization of companies specially provided for by succeeding chapters 
of the title unless those provisions are necessary to supply some actual deficiency 
in the latter sections; second, that, regardless of the manner in which section 
8737, General Code, is interpreted, the statutes on their face show that section 
8633 interpreted according to its meaning as reflected in other related statutes not 
only 11eed not be read into the laws providing for the organization of insurance 
companies other than life for the purpose of supplying any deficiency therein 
but, being i11consistent with certain of the provisions of those laws cannot in any 
event be regarded as a part of the scheme for the organization of such com­
panies; and, third, that if the meaning of the statutes considered on their face be 
regarded as doubtful, and the legislative history, the most appropriate extrinsic 
evidence in aid of interpretation which is available, be looked to for the purpose of 
resolving such doubts, an examination of the original insurance code clearly shows 
that the scheme for the organization of insur.lnce companies other than life was 
intended to be a complete one in which the filing of a certificate of subscription of 
10% of the authorized capital stock had no place; for all these reasons, I am of 
the opinion that corporations organized under sections 9510 et seq., of the Gen­
eral Code are not required to file with you the certificate of subscription referred 
to in section 8633. 

I am also of the opinion that it is not the duty of the secretary of state to 
file such a certificate if presented by such a company. The reasons for this 
conclusion, it seems to me have already been sufficiently disclosed. However, it 
may be appropriate to state that because the incorporators cannot acquire any rights 
by reason of the filing of such a certificate, therefore, they would be without 
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power to compel the secretary of state to receive and file them; because they 
cannot compel the secretary of state to do so he could lawfully refuse to do so; and 
being in this respect a ministerial officer without any discretionary power what­
ever, so far as the filing of such certificates is concerned, he is without author­
ity to file any certificate which he may not be compelled to file. 

772. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attonzey General. 

CITY ORDINAXCE- ,\lAYOR'S VETO- PASS ORDIXAXCE OVER 
MAYOR'S VETO-VOTE XECESSARY TO PASS ORDlXAXCE OVER 
MAYOR'S VETO. 

T.Jihere a cit)' council passed an ordinauce cousisting of 1!U11lerous sections aud 
fixing the salaries of various city officials, aud the same was seut to the 1110J'OI for 
his approval, 01zd the ma:vor refused to sign the ordina1zce because he disapproved 
of parts of it, and retunzed the ordinance to council, unsigned, with a statement 
showing his objections thereto, in order to legallj• pass such an ordinance, it is 
necessary for two-thirds of all the members elected to council to concur in ap­
proving it. 

Cou:~iBUS, OHIO, February 14, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of December 17, 1913, as follows: 

"The council of the city of Delaware on December 1, 1913, passed a 
general ordinance consisting of seventeen sections fixing the salaries of 
the incoming city officials, the salary of each officer being fixed in a 
separate section. The mayor, under date of December 11, 1913, returned his 
communication to council vetoing several sections of said ordinance and 
approving certain other sections. The council, upon receipt of said veto 
message, (in part), did not have sufficient votes to pass the same over the 
mayor's veto and instructed their clerk to advertise the whole of the 
ordinance, declaring in a resolution that the mayor's veto was void for the 
reason that it was an attempt on his part to approve a portion thereof and dis­
approve other portions. 

"Has the mayor of a city the authority to veto a portion of an ordinance 
fixing salaries, and \vhat is the effect of such an attempt on his part upon 
the attempted legislation? 

"If a vetoed portion of such an ordinance is not passed over his veto 
by two thirds vote, will it, by reason of the mayor not disapproving of the 
whole of the ordinance, become effective?" 

After receiving your communication I wrote to the clerk of council of the city 
of Delaware for further information concerning the action of the mayor and have 
recently received from him a copy of the ordinance and of the mayor's communica­
tion to council. These papers disclose that the mayor did not sign the ordinance 
but returned it to council within the prescribed time with a communication an­
nouncing that sections 1, 2, 3, 4, 5, 6, 7, 8, 9 a~d 16 were vetoed and setting forth 
his reasons for such action. 
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The communication concluded with the following paragraph: 

'"The restoring of former wages to our firemen and policemen, I de~ 

sire to commend you. The reduction which was made in those depart­
ments was strictly illegal. 

"Very respectfully, 
" (Signed) BERT V. LoAs, ::\layor." 
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The question now is what did the mayor do, and what was the effect of his 
action? 

Section 4234, General Code, reads: 

"Every ordinance or resolution of council shall, before it goes into 
effect, be presented to the mayor for approval. The mayor, if he approves 
it, shall sign and return it forthwith to council. lf he does not approve it, 
he shall within ten· days after its passage or adoption return it with his 
objections to council, or if council is not in session, to the next regular 
meeting thereof, which objections council shall cause to be entered upon 
its journal. The mayor may appro\·e or disapprove the whole or any item 
of an ordinance appropriating money. lf he does not return such ordinance 
or resolution within the time limited in this section, it shall take effect 
in the same manner as if he had signed it, unless council by adjournment 
prevents its return. \Vhen the mayor disapproves an ordinance or resolu­
tion, or any part thereof, and returns it to the council with his objections, 
council may, after ten days, reconsider it, and if such ordinance, resolution 
or item, upon such reconsideration is approved by the votes of two-thirds 
of all the members elected to council, it shall then take effect as if signed 
by the mayor. The provisions of this section shall apply only in cities." 

If the mayor approves an ordinance he must sign it. This, in this case, he 
did not do. Therefore, he did not approve it. If he does not approve it he shall, within 
ten days after its passage return it with his objections to council. This is what I 
think he did. lie returned the ordinance unsigned with his objections to certain 
sections, and while it is true he used the word "veto" in connection with those 
objections, the use of that word did not cha11ge the character of the communication 
nor make it anything but a statement of his objections to the ordinance. It is also 
true that those objections only refer to certain sections of the ordinance. but that 
does not affect the character of the communication either because the mayor may 
disapprove of an ordinance as a whole for the reason that certain parts of it arc 
objectionable to him. Again it might be argued that in the light of the concluding 
paragraph of his communication, above quoted, he approved part of the ordinance. 
This contention, I think, can hardly be maintained for the reason that the mayor's 
signature to the ordinance is the statutory evidence of his approval of it, and in 
this case it was not given. It appears to me, therefore, that the words in the 
concluding paragraph, above reforred to, were of no effect. 

For those reasons, I am of the opinion that in the case submitted the mayor 
returned the ordinance to council un~igned with a statement of his objections thereto. 
and that to legally pass such ordinance after being so returned by him, it was 
necessary for two-thirds of all the members elected to the council to concur in 
approving it. This was not done, and it is, therefore, my opinion that the ordinance 
was not legally passed. 

Very truly yours, 
Tn.10THY s. HOGAN, 

Attonzey General. 
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773. 

ROAD D!PROVE:\IE.\'T-O~E :\llLE LDllT-APPLICATIO~ OF A:\1E~D­
ED SECTIOX 6929, G. C., TO RESlDEXTS OF :\!L'XICIPALJTIES. 

Uuder tlze proz•isio11s of sectio11 6929, G. C., as amci1dcd 011 page 198, 'i!olumc 103, 
0. L., the cou11ty commissio11ers i11 makiug a cou11t to detcn11iue z,•/zether a petition 
is signed by a majorit::,' of the real estate owners need uot take i11/o cousidcration 
residents of a mttllicipalit:y withill tlze 011e mile limit, 1111less they own hmd withill 
said limit, but outside of the 1111111icipality. 

CoLCMBcs, OHIO, February 23, 1914. 

HaN. A. A. SLAYB.\CGH, Prosecuting Attor11ey, Ottmw, 0/zio. 

DEAR SIR :-I acknowledge receipt of your letter of January 14th, which reads, 
in part, as follows: 

"The commissioners of Putnam county, Ohio, have asked me for an 
opinion construing section 6926, as amended on page 198, volume 103 Ohio 
Laws, in reference to the meaning of 'resident owners of real ~state' con­
templated by said act. * ':' * 

"I am also requested to construe section 6929 on page 199 of 103 Ohio 
Laws, or so much thereof as follows, 'It shall not be necessary in determin­
ing such majority of petitioners to count land owners residing within the 
municipality.' Should this section apply to owners of real estate, situated 
within one mile of the public road to be improved, who do not live upon 
their land, but live in the municipality more than a mile from either side 
of such road? · Or does it only contemplate that real estate owners in a 
municipality need not be counted pro,·iding such municipality is within the 
limits of one mile of either side of such road?" 

Said section 6926 provides: 

"\Vhen a majority of the resident owners of real estate situated within 
one mile of either side of a public road, present a petition to the board 
of county commissioners asking for the grading and improving of such 
road, the county commissioners shall go upon the line of the road described 
in such petition. If, in their opinion, the public utility requires such road to 
be graded and improved, they shall determine whether the improvement 
shall be partly or wholly constructed of stone, gravel, brick or other mater­
ials, and what part or parts of such road improvement shaJJ be of stone, 
gravel, brick or other materials, and enter their decision on their journal." 

In the case of Goff et al. vs. Gates, 87 0. S., 142, the court held that sections 
6926 to 6956 were repealed by implication by the act of :\lay 10, 1910 (sections 6956-1 
to 6956-16, General Code), but the general assembly at its ses,ion of 1913 (103 
0. L., 198) re-enacted sections 6926-6956 in the same form as they existed prior 
to the rendition of the. above· named decision. 

Section 6926 was originally a part of section 1 of what is popularly known as 
the Garret act, passed :\lay 4, 1900 (94 0. L., 96). 

The supreme court in the case of Alexander et al. Commissioners of Darke 
county vs. Baker, 74 0. S., construed the words "resident owners of real estate," 
as used in said section 1- as follows: 
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'"The words 'resident owners' as used in section one of the act of the 
general assembly passed .\pril 4, 1900 (94 0. L., 96), entitled, ".\n act to 
provide for the improvement of public roads,' mean, anfl were inte,uled to 
designate and include, all owners of real l'state who arc re~idents of the 
county and own lands lying within one mile of the road to he imprO\·ed, 
and all must he considered and counted in determining whether a majority 
of the resident owners of real estate have signed the petition asking for the 
improvement. 

"A petition presented to the county commissioners under favor of 
this section, asking for the improvement of a public road. which is not 
signed by a majority of such resident land owners, docs not confer upon 
the commissioners jurisdiction: and where said commissioners assume to 
act on such petition and are threatening to proceed with and make said 
improvement, they may he restrained therefrom hy injunction." 
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Said section 1 was amended in 1908 (99 0. L., 489), hut the provision we arc 
now considering was not changed. 

In view, therefore, of the construction given to this statute by the supreme 
court in the case in 74 0. S., I am of the opinion that a petition presented to county 
commissioners under section 6926 must contain the signatures of a majority of 
the residents of the county who own land within one mile from either side of the 
road to he improved. 

The provision of section 6929, quoted in your letter, means that county com­
missioners in making the count to determine whether a petition is signed by a 
majority of the resident owners of real estate, need not take into consideration 
residents of a municipality within the one mile limit, unless they own land within 
said limit hut outside of the municipality. 

It would he impracticable, and in a great many cases impossible, to secure the 
improvement of a road under these statutes if it were necessary to procure the 
signatures to a petition oi a majority of the real estate owners in a municipality .. 
and that is what the framers of the statute evidently sought to avoid. 
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Very truly yours. 
TIMOTHY S. HoGAN, 

Attorney General. 

CIRCUIT COURT-COURT OF APPEALS-ALLO\VAXCE FOR EXPEXSES 
TO THE JUDGES OF THE COURT OF APPEALS-TRAVELIXG EX­
PEl\SES. 

The ge11cral assembly ill the cllactmellf of section 2253 intended to add to the 
office of court of appeals certai11 compe11sation for actual a11d uecessary e.rpe11ses of 
each judge thereof, a11d ~"hen the judge took this Positiou, he accepted it ~uith this 
rmderstanding. It was uot attached to the office of circuit judge, but was a part 
of the court of appeals judicial system. 

COLUMBUS, OHio, February 26, 1914. 

Hos. H. L. FERNEDING, Chief Justice, Court of Appeals, Dayton, Ohio. 

DEAR SIR :-Under date of February 19, 1914, you say that on April 28, 1913, 
a bill was enacted by the general assembly authorizing an allowance of actual ex­
penses of judges of the court of appeals, not exceeding $300.00 per annum. incurred 
while holding court outside of the counties of their residence. \Vhile such ex-



242 ..l..c'\XUA.L REPORT 

penses as a matter of fact greatly exceed this amount, you state that the judge 
of the court of appeals do not desire to recei,·e even this allowance if there is 
any question about its legality, and, therefore, you request an opinion from my 
department as to whether or not the law in question applies to judges of the courts 
of appeals in office at the time of the passage of the act. 

The statute to which you have reference is section 2253, which provides : 

"In addition to the annual salary and expenses provided in sections 
1529, 2251 and 2252, each judge of the court of common pleas and of the 
court of appeals, shall rcceiye his actual and necessary expenses. not ex­
ceeding $300.00 in any one year. incurred while holding court in a county 
in which he does not reside, to be paid from the state trea~ury upon the 
warrant of the auditor of state. issued to the judge and upon presenta­
tion of a sworn itemized statement of such expemes." 

The constitution proYides that the general assembly shall fix the term of office 
and the compensation of all offices. ''but no change therein shall affect the salary 
of any officer during his existing term. unless the office be abolished." (See article 
IT. section 20.) 

A similar proYision with referet;ce to judges of the supreme court and of the 
court of common pleas is to be found in section 14 of article IV. 

In the case of State ex rei. Raine, 19 0. S. 580, it was held that a statute, the 
effect of which is to increase the salary attached to a public office contravenes 
section 20 of article II of the constitution insofar as it may effect the salary of an 
incumbent of an office during the term he was serving when the statute was enacted. 
The act there in question allowed each county commissioner the sum of $1,000.00 
per annum for expenses incurred in the proper discharge of his duties. Prior to 
the enactment of that statute the commissioners were each entitled to $2,000.00 

. per annum for expenses incurred in the proper discharge of his duties. Prior to 
The court took the position. in this case, that a forbidden object could not be ac­
complished by simply using a form of words that did not name such forbidden ob- · 
ject in express terms; and therefore if the effect of the statute was to increase the 
salary of those commissioners who were serving current terms of office, it was 
unconstitutional· to that extent. This decision would seem. at first glance, to require 
the holding that those judges who were in office at the time of the passage of the 
act about which you ask, would not be entitled to receive the $300.00 for actual 
expenses incurred hy them. It will be noted, however, that in the present instance 
the judge is only allowed his actual and necessary expenses. the amount mentioned 
being the maximum allowance, while in the case just referred to the countv com­
missioners allowed the sum of $1.000.00 for his expenses. The amount allow~cl was 
tiot confined to his actual expenses but was a fixed sum, and its effect was clearly 
to increase the salary of the county commissioners who were in office. For this 
reason I am rather inclined to the belief .that the allowance of actual and neces­
sary expenses, as is provided in section 2253 of the General Code, in no wav affects 
the salary of any officer during his existing term, and consequently ali it~dges of 
the courts of appeals are entitled to this allowance. 

The question is, as I have said before, not free from doubt, but the decisions 
of other states construing similar constitutional provisions seem to han follower! 
the view which I here advocate. 

·while it is true that the supreme court in the case of State ex rei. vs. Harmon, 
87 0. S., 364, held that for certain purposes the identity of the circuit court was 
preserved, nevertheless it must be borrre in mind that this latter court was merged 
into and its work continued by the court of appeals. Additional jurisdiction was 
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vested in the latter court, and as a matter of practice such courts are operating differ­
ently throughout the state. They are giwn and are exercising more ample and 
broader powers than were executed by the circuit courts. This result was ac­
complished by the people through constitutional amendment, and in so doing there 
was no attempt made to restrict the action of the general as,cmbly in fixing th~ 
compensation of such judges. It is true that certain judges of the circuit court were 
continued as judges of the courts of appeals, hut. it is my opinion that the two capacities 
in which they served are so distinct as to justify the general assembly 111 allowing 
compensation for expenses incurred by those judges of the court of appeals who had 
been elected as circuit judges and were invested with the robes of the new office 
by action of the people through constitutional amendment. It appears that the 
general assembly in the enactment of section 2253 intended to add to the office 
of court of appeals certain compen~ation for actual and necessary expenses of each 
judge thereof, and when the judge took this position he accepted it with this 
understanding. It was" not attached to the office of circuit judge, but was a part 
of the court of appeals judicial system. 

775. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BANKING CORPORATIO;\-STOCK-RES'FRICTIVE REGULATlO~S IN 
STOCK-VALIDITY OF SUCH REGULATIONS. 

Under the provisions of sectioll 9724, Gelleral Code, ballking corpomtions haz•e 
authority to provide ill their regulatiolls and bj'-lm .. •s hozv alld in what mamzcr tizc 
stock of such corporatiolls shall be transferred and if such regulatio•1s are car­
ried i11to a certificate of stock, according to law, such regulatio11s are valid and 
ellforcible. 

OlLUMBL'S, OHIO, February 18, 1914. 

HoN. E~IERY LATTANNER, SuperiHtelldellt of Ballks, Columbus, Ohio. 

DEAR SIR :-I have your favor of February 4, 1914, in which you ask opinion 
of me as follows: 

"I am giving herewith copy of what will go on the back of each 
stock certificate in a state bank, viz.: 

"In order that the stock of the company may be held by such persons 
as in the opinion of the board of directors are most likely to promote con­
fidence in the stability of the bank, no stockholder shall sell or otherwise 
dispose of the whole or any part of his stock, unless he shall, at least 
thirty days prior thereto, have offered in writing to the board of directors, 
to sell the same to such person or persons as the said board of directors 
may designate, upon the same terms and for the same price as he shall 
have been offered bona fide by his prospective purchaser, and such offer to 
said board of directors shall not have been accepted within that period. 

"I beg to ask for an early opinion as to whether this is proper and 
regular to permit, being made a part of the stock certificate." 
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In the case of ~icholson vs. Brewing Company, (82 0. S., 94, 110), the court 
says: 

"Effective regulations of the transfer of stock in a corporation must 
be prescribed in statutes or in by-laws of a corporation, which are not in­
consistent with the statutes." 

ln general corporation law the word '"by-laws" has the ~ame meaning as 
that ascribed to the word "regulations" in the statutory law 0f this state with 
respect to corporations, and it would seem that the court, in the case just cited, 
used the word "by-laws" in this sense. 

Applying to corporations generally, sections 8701 and 8702, General Code, 
provide as follows: 

"Sec. 8701. Every corporation may adopt a code of regulations for 
its government, consistent with the constitution and laws of the state. 

"Sec. 8702. The trustees or directors of a corporation may adopt a 
code of by-laws for their government, consistent with the regulations 
of the corporation, and the constitution and laws of the state, and change 
it at pleasure." 

As ta banks, section 9708, General Code, in the enumeration of their general 
powers, provides that "they shall have power to adopt regulations for the govern­
ment of the corporation, not inconsistent with the constitution and laws of this 
state." 

Section 9709, General Code, provides that the regulations of such bank cor­
poration may be adopted or changed by the assent thereto of two-thirds of the 
stockholders, in number and amount or by a majority of the stockholders, in num­
ber and amount, at a meeting held for that purpose, notice of which has been 
given as therein provided." 

Sections 9714 and 9724, General Code, provide as follows: 

"Section 9714. In all other respects, such corporation shall be cre­
ated, organized, governed and conducted in the manner provided by law 
for other corporations in so far as not inconsistent with the provisions of 
this statute. 

"Section 9724. The shares of stock of such corporation shall be 
deemed personal property and shall be transferred on its books in such 
manner as the regulations and by-laws of the corporation direct." 

On a general consideration of the question here presented, it may be noted 
that many cases hold that a by-law, imposing restrictive regulations on the trans­
fer of stock, is invalid, unless such power is given by statute. 

"Victor G. Bloede Co. vs. Bloede, (84 Maryland, 129). 
"Ireland vs. Globe Milling Co., (21 R I., 9). 
"Trust and Savings Co. vs. Home Lumber Co., ( 118 Missouri, 447). 
"Bank vs. Bank, (20 N. Y., 501). 
"Miller vs. Farmers, etc. Co., (78 Neb. 441) ." 

·Other cases have taken the view that the terms of such a by-law, when in­
corporated in the stock certificate, are enforcible as a contract between the cor­
poration and the subscriber for the stock represented hy the certificate, irrespective 
of the question as to the validity of such by-law. 
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"Xew England Trust Company vs. Abbott, (162 :O.Iass., 148). 
"Barrett vs. King, (181 :O.Iass., 476). 
"Blue :O.Iountain, etc. Asso. vs. Barrome, (71 )J. H., 19)." 
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In this state, the courts have not decided as to the validity of a by-law of 
this kind in the absence of authorizing statute, hut the reason of the court in 
the case of Stafford vs. Produce Exchange Bank, ( 61 0. S., 160, 169), and views 
expressed in the case of Kicholson vs. Brewing Company, supra, seem strongly 
inclined to the position that the terms of such by-law, when carried into the cer­
tificate of stock, are valid and enforcible as a contract, as against the holder of 
such certificate, independent of statutory authority. 

Applicable to corporations generally, section 8673-15, General Code, provides 
as follows: 

"There shall be no lien in favor of a corporation upon the shares 
represented by a certificate issued by such corporation and there shall be 
no restriction upon the transfer of shares so represented by virtue of any 
by-law of such corporation, or otherwise, unless the right of the corpo­
ration to such lien or the restriction is stated upon the certificate." 

\Vith respect to banks, section 9724, General Code, above noted, confers amp)~ 
authority on such corporations to provide in their regulations and by-laws how 
and in what manner the stock of such corporations shall be transferred, and if 
such regulations are carried into the certificate of stock, in the manner indicated 
in your communication, I am of the opinion that such restrictive regulations are 
valid and enforcible. 
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''Tomb vs. Felch, (40 W. L. B., 186). 
"Stafford vs. Produce Exchange Bank, supra." 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

RICH:VIOXD CASKET COMPANY-DAYTON FLOOD-CONTRACT. 

In the matter of the Richmond Casket Company fumishing caskets during 
the Daytou flood, the proper settlement for the adjutant general's department to 
malle would be payment of a fair and reasonable price for the caskets used; as a 
matter of legal aud moral obligatiou, 110 other caskets should be paid for. 

CoLUMBUS, OHio, January 30, 1914. 

Ho:-<. GEORGE H. \Voon, Adjutaut General of Ohio, Columbus, Ohio. 

DEAR SIR :-I have at hand the following as your favor of this date: 

"I enClose herewith a letter received from the legal representative of 
the Richmond Casket Company, in which they submit a proposition of 
settlement. As this matter has been turned over to your department, 
I feel that I cannot make any settlement without your consent. I would 
request a prompt answer from you as all papers are now in your hands." 
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The letter which you enclosed is as follows: 

":\Iy dear General :-In reclaim Richmond Casket Co. vs. State of Ohio: 
.. Replying to your favor of January 22d, in which you enclose opin­

ion rendered by Attorney General Hogan. I have conferred with my clients, 
and they of course are entitled to their opinion. Personally, I do not care 
to express mine. 

"In order to bring this vexatious matter to a settlement, I submit the 
following adjustment 'which is strictly, as my clients inform me, accord­
ing to the proposition as made by the state military board heretofore, viz. : 
that the state pay to the Richmond Casket Company $850.00 for the 
caskets used, and deliver F. 0. B. cars Dayton, Ohio, the eighty-five 
unused cases, the Richmond Casket Company to pay the delivery to 
Richmond, Indiana. 

"This, the President of the Richmond Casket Company writes, is the 
proposition to the best of his recollection, as made heretofore. 

"This proposition, however, carries the proviso that in case the state 
fails to deliver the eighty~five cases as agreed in the original proposition, 
such cases not delivered are to be paid for on the pro rata basis of $850.00 
for the cases that have been used. 

" In considering this offer from clients, it seems to us eminently fair, 
and I trust that it will strike you the same way and that we may finally 
get this matter to a settlement." 

Under date of January, 21st, I rendered you an opinion upon the situation 
contemplated by the above correspondence, which opinion I concluded. as follows : 

"I, therefore, conclude that it would be clearly an unwarranted as­
sumption of authority for the military authorities to attempt to pay for 
the balance of these caskets, and furthermore recommend that payment 
by the state, for the caskets actually use, is a thoroughly fair and reason­
able settlement for you to make." 

From my understanding of the facts, the state at the present time has no 
control whatever over the balance of the shipment of caskets referred to; I am 
informed that they are at the present time in the hands of :Mr. Riessinger of 
Dayton. 

I can, therefore, only advise you, as I did in my former opinion, that the 
proper settlement for you to make would( be payment of a fair and reasonable 
price for the caskets used, as a matter of legal and moral obligation. I am not 
able to see how you are to be charged with any responsibility whatever for what 
remains of these caskets. ::-.1y reasons for this conclusion are set forth in my 
opinion ·above referred to. In that opinion I overlooked the return of the papers 
herein referred to. You will find the same enclosed herewith. 

Very truly yours, 
TIMoTHY S. HoGAN, 

Attnmey Geueral. 
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777. 

COUXTY PRIVATE ROADS-:\IAIXTEXAXCE OF A ROAD LEADIXG TO 
A SCHOOL HOC'SE-RIGHT OF BOARD OF EDC'CATIOX TO COX­
STRUCT BRIDGE 0~ SUCH ROAD-CO{JXTY CmD.IISSIOXERS. 

TVhere a tow11ship district school house is located upon a private road, other 
lawful mea11s jar securing a 1zecessar}' and com:e1;ient approach to the school house 
bei11g absent, it is proper for tlze board of educatio11 to pro7!ide for the coustruc­
tioll of a bridge 011 this road, under the pro·i!isio11s of sectio11 7620, Gc11eral Code. 

Cou.:~IBL"S, OHIO, February 13, 1914. 

BoN. BEN. A. BICKLEY, Prosecuti11g Attonzey, Hamilto11, Ohio. 

DEAR SIR :-Answering the second question embodied in your letter of Janu­
ary 30th, receipt whereof is acknowledged, (the first question having been with·· 
drawn) 1 beg to state that in my opinion the county commissioners may not, 
under section 2421, General Code, construct a bridge on a private road. I under­
stand that your question is limited to the query as to whether or not this may be 
done, or whether or not the commissioners may assist in the construction of such 
a bridge. You mention also the fact that a township district school house is lo­
cated upon this private road, but I cannot find that this fact is material, to the 
main question. 

Section 2421, General Code, provides as follows: 

"The commissioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free 
turnpikes, improved roads, abandoned turnpikes and plank roads in com­
mon public use, except only such bridges as are wholly in cities and vil­
lages having by law the right to demand, and do demand and receive part 
of the bridge fund levied upon property therein. If they do not demand 
and receive a portion of the bridge tax, the commissioners shall construct 
and keep in repair all bridges in such cities and villages. The granting 
of the demand, made by any city or village for its portion of the bridge 
tax, shall he optional with the hoard of commissioners." 

It seems to me that the conclusion which I ha\'e already stated necessarily 
follows from the language of this section. 

1 n this connection I may cite section 7557, General Code, which is of similar 
import and is as follows: 

'"The county commtsswners shall cause to be constructed and kept in 
repair, as provided by law, all necessary bridges in villages and cities not 
having- the right to demand and receive a portion of the bridge fund 
levied upon property within such corporations, on all state and county 
roads, free turnpikes, improved roads, transferred and abandoned turn­
pikes and plankroads which are of general and public utility, running into 
or tbrough such village or city." 

I t;nd the fallowing sections of the General Corle which seem to he suggestive 
tn this Cd!liH:cnon : 

"Section 3296. \Vhen the trustees of a township have determine<! to 
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issue bonds for the purpose of constructing or repatnng a Yiaduct over 
any street, stream. railway tracks or other place where an overhead road­
way or footway is deemed necessary, as proYided by law, or when such 
trustees have so determined to purchase or condemn, or when the town­
ship has purchased or cond.emned land for the purpose of constructing or 
repairing a Yiaduct, the township trustees may construct or repair such 
viaduct and purchase or condemn the necessary land therefor, and the 
money arising from the sale of the bonds so issued shall be expended, 
as provided in the next section. 

"Section 3297. All funds arising from the sale of bonds for the con­
struction or repair of Yiaducts or for the purch<ise or condemnation of land 
for such purpose, shall be paid into the treasury of the township, and 
paid out and expended upon the vouchers of the board, officer or officers in 
the township thereof having charge of the repair of public roads or streets. 
Contracts for· such improvt>ments shall be made in the same manner as other 
contracts are required by law to be made. Vouchers to pay such contracts 
or for any portion of the cost of the improvements shall be drawn by 
such board, officer or officers upon the clerk of the township, who shall 
keep an accurate account of moneys so expended, and the funds created by 
the sale of bonds for viaduct purposes shall be known as the 'viaduct 
fund.' 

"Section 3298. \Vhen the voters of a township determine to issue bonds 
for the construction or repair of viaducts, or for the purchase or condemna­
tion of the land necessary therefor, as authorized by law, the authority to 
make the improvements is hereby conferred and the money arising from the 
sale of the bonds shall be expended in the same manner as provided in the 
preceding section." 

These sections, however, do not seem to meet the difficulty which exists, and 
evidently were designed to provide against an entirely different sort of emergency. 
It is to be noted, however, that they do seemingly authorize township trustees to 
construct a viaduct, regardless of whether the viaduct is on a public road or not. 

In this connection sec also section 7163, which is as follows: 

"The township trustees may construct on either side of a public road in 
the township a public footwalk or sidewalk, and also public foot bridges 
over streams of water crossing such road, when it appears, by petition of 
twelve freeholders of the township, presented to the trustees, that such 
walk or bridge is necessary. The trustees, if the request is deemed reason­
able, may order the road superintendent of the district in which the im­
provement is desired, to construct such walk or bridge of such material 
and at such expense as they prescribe, which shall not in any manner 
obstruct the public highway, or a private entrance; or they may construct 
by contract with the lowest responsible bidder. Such improvements shall 
be paid for out of the township road funds." 

It is to be observed that this section limits the general authority of the township 
trustees to the construction of foot bridges crossing a public. road. 

So far as the county commissioners and township trustees are concerned, with 
the possible exception of the sections pertaining to the construction of a viaduct, 
it seems that the rule is that bridges on state, county and improved roads are to 
be constructed by the county commissioners, and foot bridges on unimproved 
roads by the township trustees. 
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It seems to me that adequate provision for the situation which you mention 
may be made under section 7620, General Code, which is as follows: 

"The board of education of a district may build, enlarge, repair and 
furnish the necessary school houses, purchase or lease sites therefor, or 
rights of way thereto, or purchase or lease real estate to be used as play 
grounds for children, or rent suitable school rooms, provide the necessary 
apparatus and make all other necessary provisions for the schools under 
its control. It also shall pro,·ide fuel for schools, build and keep in good 
repair fences inclosing such school houses, when deemed desirable plant 
shade and ornamental trees on the school grounds, and make all other 
provisiOns necessary for the convenience and prosperity of the schools 
within the subdistricts." 

The power herein conferred upon a board of education is a very broad one 
and specifically includes that to "furnish '~ * * rights of way" to school 
houses and to "make all necessary prm·isions for the schools under its control." 
This authority is further supplemented by that to "make all other provisions neces­
sary for the convenience and prosperity of the schools within the subdistricts." 

A former attorney general, Hon. \Vade H. Ellis, in an opinion to the pros­
ecuting attorney of \Vashington county, rendered April 18, 1907, annual report for 
that year, page 249, held that this authority was broad enough to enable the board 
of education to construct foot bridges over creeks and other streams for the 
convenience of public schools. 

I would not be of the opinion that this authority is limited to the construction 
of foot bridges; if the authority to bridge a stream exists at all, I should think 
that it would extend to the erection of a structure of sufficient width and strength 
to permit the hauling of coal and other similar supplies to the school houses. 

The board of education is responsible for the location of the school house on 
a private road, the policy of which might be subject to criticism; therefore, it 
seems to me that if the board of education has authority, under the section last 
cited, to construct a bridge it would be most appropriate for it to do so. 

I am of the opinion that my predecessor was correct in his holding, and that, 
other lawful means for securing the necessary convenient approach to the school 
house in question being absent, it is proper for the boarLl of education to provide 
the necessary bridge, under section 7620, General Code. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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778. 

EMPLOYERS' LIABILITY ACT-POLITICAL SUBDIVISIO~S-APPLICA­
TION OF THIS LAW XOT REGULATED BY THE XU~IBER OF E~l­
PLOYES IX POLITICAL SUBDIVISIOXS. 

Political sttbdivisi01rs emplo:;•iug less than five persons are subject to the pro­
visions of the employers' liability act. This act is applicable to ever],• person -in 
the service of a political subdivision of the state ellumerated i11 the sections of this 
act, whether they employ more or less than five persons. 

CoLUMBUS, OHio, February 12, 1914. 

HoN. THOMAS L. PoGuE, Prosecuti11g Attonrey, Cinci11nati, Ohio. 

DEAR SIR :-Under date of February 11, 1914, you ask whether political sun­
divisions employing less than five persons are subject to the provisions of the em­
ployers' liability act, 103 Ohio Laws 72. 

Section 13 of the act in question provides that the employers subject to the 
provisions of this act. shall be the state and each county, city township, incorporated 
village and school district therein and also every person, firm and private cor­
poration, including any public service corporation, that has in its service five or 
more workmen or operatives regularly in the same business, or in or about the 
same establishment under any contract of hire, express or implied, oral or written. 

Section 14, defining the words "employe," "workman" and "operative," as 
used in the act, construes these terms to mean: every person in the service of the 
state, or any county, city, township, incorporated village or school district therein, 
including regular members of lawfully constituted police and fire departments of 
cities and villages, under any appointment or contract of hire. express, implied, 
oral or written, except any official of the state or of any county, city township, 
incorporated village or school district therein. Nothing in the act, however, shall apply 
to policemen or firemen in cities where pension funds are established and maintained 
by municipal authority for the benefit of such policemen or firemen. 

Subdivision 2 of the section last referred to has reference to every person 
in the service of any person, firm or private corporation, including .any public 
service corporation, employing five or more workmen or operatives regularly in 
the same business. 

From the foregoing it seems to me clear that the act in question is applicable 
to every person in the service of any of the political subdivisions of the state 
enumerated in the foregoing sections, whether such political subdivisions employ 
more than five persons or less than five persons. The very fact that the act is 
made applicable to private employers employing five or more workmen would 
indicate that if the general assembly had desired to exclude those political' sub­
divisions employing less than five workmen it would have so provided by distinct 
and clear language, as it did with reference to the private employers. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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779. 

COUXTY CO:\I:.IISSIOXERS- COXTRACTS- CO"C"XTY Bl:ILDIXGS­
BOARD OF STATE CHARITIES. 

1. Section 2333, Ge11eral Code, goz•erns and must be folloz,•ed b}' the commis­
sioners proceeding to co11struct county buildings at a cost cxcecdi11g t~·e1zty-ji'i!e 

thousa11d dollars. 
2. U11der the provisio11s of sectio11 1353, Geueral Code, the state board of 

charities shall approve the plans a11d specificatiolls for all nezo.J infirmaries, whether 
the infirmary is constructed under the ge11eral laws or under the building com­
mission section. 

CoLUMDt:S, OHIO, February 7, 1914. 

HoN. CHARLES F. ADAMS, Prosecuti11g Attonze}', Elyria, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of November 21, 1913, 
in which you state that the electors of Lorain county have affirmatively voted under 
section 5638, General Code, upon the proposition of expending 35,000 for a county 
infirmary building; and submit for my opinion the following questions: 

"1. Whether section 2333 governs and must ·be followed by the com­
missioners in this case. 

"2. lf section 2333 does not apply, may they proceed under section 
2343 and the following sections and construct this building themselves? 

"3. \Vho, if any one, is associated with them in the letting of con-
tracts, approval of plans, etc.? " 

"4. To whom, if any one, shall plans, drawings, etc., be submitted 
in view oi the fact that the board of infirmary directors has been 
abolished? I refer now to the requirements of section 2349." 

I hand you herewith copy of an opinion addressed to the bureau of inspection 
and supervision of public offices, relative to the first question submitted by you. 
My holding therein is that section 2333 of the General Code governs and must be 
followed by the commissioners when proceeding to construct a county building at 
a cost exceeding twenty-five thousand dollars. 

I have carefully examined the briefs in :\IacKenzie vs. Stat·e, 76 0. S. 369, 
cited by you, and find in the opinion certain statements by Davis, J., to the general 
effect that the building commission provisions of the county building code con­
stitute an optional method of procedure, and virtually that the commissioners 
have a choice as to whether they will proceed under these sections or under the 
general provisions of the county building code. 

The case, however, was not decided upon this ground exactly; the question 
presented being just the reverse of that raised hy you; that is to say, the question 
in the :\lacKenzie case was as to whether a building commission is bound by the 
provisions of the general building code, or whether, when a building commission 
has been appointed, it is governed solely hy the provisions especially applicable to 
it and its proceedings. The court chose the latter alternative and held that the 
general provisions did not apply to or govern the building commission. In order 
to reach this conclusion it is not necessary to hold that county commissioners 
might choose which of the two methods of procedure they would follow in a givea 
case; nor is there any holding to that effect· in the syllabus of the case, which is 
as follows: 
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"The act entitled 'An act to provide for a commtsswn for building 
court houses,' passed April 18, 1906 (98 0. L. 53), is constitutional, and 
Revised Statutes, sections 794 to 799, inclusive,_ do not apply to proceedings 
thereunder." 

In view of the fact just mentioned I do not feel like receding entirely from the 
position taken in the former opinion, copy of which is enclosed herewith. I would be of 
the opinion that it is at least the safer method to follow, to regard the building 
commission act as exclusive when the cost of the building exceeds twenty-five 
thousand dollars; leaving the general statutes to apply when the cost of the building 
is between $15,000 and $25,000. 

In this connection it will be observed that the ::\JacKenzie case does not present 
an instance where the money was in the treasury and no issue of bonds was 
necessary; so that that fact, which is present in the case which you state, would 
not be a materi::tl one on account of anything in the MacKenzie case. 

In the same connection I beg leave to point out that the amendments to sections 
5638, et seq., General Code, found in 103 Ohio Laws, 447, and occurring subse­
quently to the decision in ::\1acKenzie vs. State, may have some bearing upon the 
question as pointed out in the former opinion. 

I repeat therefore that, while I acknowledge that the statements of Judge 
Davis in the opinion in the :vracKenzie case are inconsistent with my former 
opinion, yet, because these statements were, strictly speaking. obiter dicta, I 
still am inclined to the view that it would be at least the safer policy to follow 
the building commission act in constructing a county building the cost of which 
exceeds twenty-five thousand dollars. 

This conclusion, in one view of othe case, would make it unnecessary to con­
sider your other three questions; but if your commissioners should decide to as­
sume any risk that might ensue from choosing to disregard the building commis­
sion section, then, they would desire answers to the other three questions. Of 
course, if it is decided that it is not necessary to follow sections 2333, et seq .. 
General Code, in the construction of a county building the cost of which exceeds· 
twenty-five thousand dollars. it would necessarily follow that they must proceed 
under any other statutes that might be cleemed applicable to the construction of a 
county infirmary at such a cost. Such sections are, of course, sections 2343, et seq .. 
or, to be more accurate, sections 2343, 2349, 2352, 2355, 2356 and all the remaining 
provisions of the related statutes down to and including section 2366, General 
Code .. By examining these sections you will find an answer to your third question, 
in the event it is decided to assume the risk of ignoring the building commission 
section. 

It appears that under section 2343 the commissioners are required to employ an 
architect or civil engineer for the preparation of plans, and that under section 
2356 they are required to submit the contract when let to the prosecuting attorney 
for his approval. Aside from these requirements there js none in the related 
statutes which would compel the county commissioners to associate themselves 
with any other persons or officers in the letting of contracts or the approval of 
plans. Of course, the board of infirmary directors having been abolished and all 
their powers having been conferred by the act found in 102 0. L., 433, upon county 
commissioners, it would necessarily follow that the reference to infirmary directors, 
in section 2349, General Code, may be regarded as a mere nullity, and the com­
missioners may act under that section without associating any other person with 
them. 

However, I call your attention to section 1353, General Code, which requires 
all plans for all new infirmaries to be submitted to the board of state charities for 
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approval. This section must be complied with whether the infirmary is con­
structed under general laws (assuming their application) or under the building 
commission sections. 

780. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

ARTICLES OF Il\'CORPORATIO:l'\-CORPORATIO~ REDUCING ITS CAP­
ITAL STOCK-THE NUl.IBER OF SHARES OF CAPITAL STOCK 
MAY NOT BE REDUCED. 

A corporatioll in reducing its capital stock 111ay 11ot reduce the n11mber of shares 
into which its capital sloe!~ is divided. 

CoLUMBUS, OHIO, February 21, 1914. 

HaN. CHARLES H. GRAVES, Secretary of State, Colllmblls, Ohio. 

DEAR Sm :-In your letter of February 6th, receipt whereof ts acknowledged, 
you request my opinion upon the following question: 

"l.Tay a corporation, in reducing its capital stock. decrease the number 
of shares into which its capital stock is dh·ided ?" 

In connection with this question I ha,·c eon,idered the following sections 
of the General Code : 

''Section Ro9R. :\ fter its original capital stock is fully subscribed for. 
an() an installment of ten per cent. on each share of stock has hcen paid 
thereon, a corporation for profit. or a corporation not for profit. having 
a capital stock, may increa'e its capital stock or the number of shares into 
which it is divided, prior to organization, by the unanimous written con­
sent of all original subscribers. · • \ fter organization the increase may he 
made hy a vote of the holders of a majority of its stock, at a meeting 
called hy a majority of its directors, at least thirty days' notice of the 
time, place and object of which has been given by publication in some 
newspaper of general circulation, and by letter addressed to each stock­
holder whose place of residence is known. Or, the stock may be increased 
at a meeting of the stockholders at which all were pre;ent in person, or 
by proxy, and waive in writing such notice hy publication and letter; 
and also agree in writing to such increase, naming the amount thereof to 
which they agree. .\ certificate of such action shall be tiled with the 
secretary of state. 

"Section 8700. \Vith the written consent of the persons in whose 
names a majority of the shares of the capital stock thereof stands on its 
books, the hoard of directors of such a corporation may reduce the 
amount of its capital stock and the nominal value of all the shares thereof, 
and issue certificates therefor. The rights of creditors shall not he affected 
thereby; and a certificate of such action shall he filed with the secretary 
of state." 
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These two sections, which are certainly in pari materia, and at least once 
have been the subject of amendment in a single legislative act (83 Ohio Laws, 134-­
the last time section 8i00 was amended, save in process of codification), mention 
three attributes of the "capital stock'' of a corporation, which may be changed, 
namely: 

1. The "capital stock,'' by which is meant wherever used in the General Code, 
save where the context requires a different meaning, the "total authorized capital 
stock." 

2. The number of shares into which the "capital stock" is divided. 
3. The par or "nominal" value of the several shares. 
The mathematical relation among these three factors is such that, obviously, 

any one of them cannot be changed without changing at least one of the others; 
but a change in one does not necessitate a change in both of the others. 

Thus, if a corporation has an authorized capital stock of one hundred thousand 
dollars, divided into one thousand shares of one hundred dollars each. the factor 
100,000 cannot be changed without changing either the factor 1,000 or -the factor 
100; both may be changed in order to balance the equation. but both need not be 
changed. So that, if 100,000 should become 400,000, 1,000 might become 4,000 
without change in 100, or 100 might become 400 without a change in 1,000, or 1,000 
might become 2,000 and 100, 200. 

In an opinion to you under date of April 14, 1911, I analyzed the two sections 
above quoted. l n that opinion· I made the general statement that any particular 
change in capital s£ock which might be conceived of, but which might not be 
found to be authorized hy the sections in question, could not be made lawfully. 
:\ly language was: 

''\Vhatever may be the policy of these statutes in these respects, and 
whether or not they are founded upon considerations of public policy. 
I do not think it can he held that the omission was by accident." 

adhere to this general principle, which it seems to me is founded upo.1 
elementary considerations. The statutes now under discussion constitute grants of 
corporate power: where doubtful they are subject to a rule of strict construction-·­
that rule is stated by the maxim "Exprcssi/J zmius est exclusio alterius," which is 
well said to be peculiarly applicable to the interpretation of statutes embodying 
grants of power. That is to say, a power or a franchise granted in a statute will 
not be enlarged substantively by implication. If the power be granted, implied 
power may flow from the grant; but if one power be granted and another similar 
power be not mentioned, the second is withheld and cannot be enjoyed, regardless 
of whether its enjoyment would violate any supposed public policy or not. 

Xow, in the statutes under consideration. the general assembly has been just 
explicit enought to indicate what, under the operation of this rule, was intended 
to be granted and what withheld. If section 8698 had granted the power merely 
to "increase" capital stock, and annexed conditions thereto; and if section SiOO 
had merely granted the power to reduce capital stock. and annexed conditions, then, 
I would be of the opinion that such a grant of power would carry with it the neces­
sarily implied power to choose which of the two other factors, necessarily influenced 
by an increase or reduction in the total authorized capital stock, would be affected in 
a given instance. That is to say, if there were no reference in these statutes to 
increasing or reducing the par value of shares or the number of shares, then, J 
would think that the power to increase the total authorized capital stock would 
carry with it the power to determine whether there should be in a given instance 
a corresponding increase of the par value or of the number, or both. So also as 
to the power to reduce, if it had been stated as broadly as has been imagined. 
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But these two sections arc not phrased in the manner just described. Instead. 
the one gives power to increase "its capital stock or the number of shares into 
which it is divided;" and the other gives power to reduce "the. amount of its capital 
stock and the nominal value of all the shares thereof." 

It will be seen, therefore, that the legislative mind fastened itself upon what may 
be termed the subsidiary factor with reference to capital stock and changes therein. 
By legislating in this form the general assembly has, in my opinion, absolutely 
negatived any idea of creating, by inference from the power to increase or reduce 
the total aggregate capital stock, any power, other than specified in the section, to 
change one of the other two factors referred to. 

To hold otherwise would be to render nugatory several words in the relater) 
statutes. For example, to hold that the mere power to "reduce the amount of its 
<.'apital stock" carries with it the power to reduce such other factors as may be­
come subject to reduction by reason of a reduction in the total authorized capital 
stock would be to hold that the legislature used va.in and unnecessary language, when 
it inserted "and the nominal value of all the shares thereof" in the section. 

So, in the earlier opinion, I held that a corporation in increasing its total 
authorized capital stock may not increase the par value of its shares. but is limited 
to increasing the number of shares into which its capital may be divided. The 
question not being before me, I expressly withheld opinion, "as to whether or not a 
corporation, in reducing its capital stock, may decrease the number of shares into 
which it is divided," which is the precise question now under discussion. 

Although opinion upon the question now submitted was not expressed in the 
former letter referred to, the reasons therein adduced, and repeated and amplified 
in this opinion, lead irresistibly to the conclusion that a corporation, in reducing 
its total authorized capital stock, may not reduce the number of shares into which it 
is divided. 

This is because-to repeat- section 8700 specifically authorizes a reduction in 
the nominal value of the shares, thus indicating that the legislative mind was directed 
toward what might be called the subsidiary change necessary whenever a reduction 
is made in the total authorized capital stock; hut fails to express anything relative 
to a change -in the other factor, viz. ; the number of shares. Therefore, under the 
maxim above referred to, the expression of one grant of power is the exclusion of 
the other. 

In the case of section 8700, there is an additional rea; on, not of itself of much 
weight, but which, when taken in connection with the context, and particularly in 
connection with section 8698, may be cited for its cumulative effect. I have already 
pointed out that a change in the total authorized capital stock necessitates a change 
in one of the subsidiary factors. On the other hand, however, a change in a sub­
sidiary factor does not of itself necessitate a change in the total authorized capital 
stock. Thus, if the total authorized capital stock is one hundred thousand dollars, 
divided into one thousand shares of one hundred dollars each, it would be math­
ematically possible to change the number of shares from one thousand to one 
hundred and the par value of the shares from one hundred to one thousand dollars, 
without changing the total authorized capital. 

So that if the power were illdepelldelll/:y conferred to change one of the sub­
sidiary factors entering into the capital· stock of a corporation, that power while 
it would necessarily involve either a change in the total authorized capital stock 
or in the other subsidiary factor, would not necessitate a change in the former. 

So, when section 8698 prO\·ides disjunctively that a corporation for profit may 
"increase its capital stock or the number of shares into which it is divided," it 
would seem that the power has been given to increase the number of shares without 
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a corresponding increase in the total authorized capital stock. Such a change 
would, of course, necessitate a decrease or reduction of the nominal value of the 
shares. 

Section 8i00, whether by accident or design, uses the word ''and'' in place of 
"or," in the corresponding provision of section 8698. To my mind this difference 
between the related sections cannot be reg;1rded as accidental, and, in view of it, 
section 8i00 must be held to evince a legislative intent so to couple the reduction 
of the total authorized capital stock with that of the par value of the shares, as 
to indicate that the former cannot be done in any event without the latter being 
accomplished also. In other words, it seems to me that by the mere use of the 
word "and," as contradistinguished from the corresponding use of the word "or" 
in section 8698, the general assembly has shown that it intended to safeguard the 
meaning of section 8i00, and to make it clear that no reduction of capital stock 
could be made without a corresponding reduction in the nominal value of the 
shares; and, conversely, that no reduction in the total authorized capital stock could 
be made with a corresponding reduction in the number of shares. 

All these propositions seem to me to be self-evident. I have gone into the 
question so carefully because I understand that the practice for years in your 
department has been to the contrary. Contemporaneous executive interpretation of 
doubtful statutes is entitled to great weight and due weight has been given to this 
fact, but such practical construction is by no means controlling; (see Lee vs. 
Sturges, 46 0. S. 153), and where the statutes seem as plain on their face as these 
seem to me to be, I do not think that even so long continued a practice as that 
which apparently has obtained under this statute can be brought to the support 
of a manifestly erroneous interpretation of it. 

Indeed. it would seem that the question had simply never been raised; and if 
an erroneous course of conduct for a large number of years, under a given statute, 
were followed, without the question as to the proper course of conduct being 
directly made, it is apparent that many such errors would never be corrected; it is 
in fact believed that the decisions of the courts afford numerous instances of the 
overthrowing of long established executive practices. 

For all the foregoing reasons, then, I am of the opinion that a corporation, 
in reducing its capital stock, may not decrease the number of shares into which 
the same is divided. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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781. 

COXTRACT-:.IE:\IEER OF COL'XCIL-RIGHT OF :\IE:\lBERS OF COL'X­
ClL TO liE IXTERESTED IX COXTRACTS WITH THE CITY-PE­
CCXIARY AXD FlXAXCIAL XATL'RE OF SL'CH COXTR.\CTS. 

l I is o11l;y 011 illtcrcsf of a pcnwian• or fina11cial 11ature ~,·hzch makes it illeg.7l 
rmder the pro·dsions of sectio11s 3808 aild 12910, Ge;reral Code, for a member of 
cozmcil to be il!ferested i11 a co11fract ~-·ith a firm iu ~·hiclz lzc lzas 011 i11terest. 

Cou:~mt:s, OHIO, January 30, 1914. 

Bureau of luspcctiull u11d .")uf'cr'i isiu1z of l'ublic Offices, Dc,narf11zent of Auditur 
of State, C o/umlms, Ulzio. 

GENTLEMEN :-1 have at ha'ld your letter of January 17th, wherein you ask: 

'').lust the interest be of a pecuniary or financicl nature in order to 
make it illegal under sections 3808 and 12910, General Code, for an official 
to be interested in a contract with a firm with which he has an interest?" 

Sections 3808 and 12910, General Code, are as follows: 

''Section 3808. Xo member of the council, board, officer or commis­
sioner of the corporation, shall have any interest in the expenditure of 
mouey on the part of the corporation other than his fixed compensation. 
A violation of any provi>ion of this or the preceding two sections shall dis­
qualify the party violating it from holding any office of trust or profit 
in the corporation, and ~hall render him liable to the corporation for all 
sums of money or other things he may receive contrary to the pro\'isions 
of such sections, and if in office he shall he dismissed therefrom. 

"Section 12910. \Vhoever, hnldi;1g an office of trust or profit by elec­
tion or appointment, as agent, servant or employe of such officer or of a 
board of such officers, is interested in a contract for the purchase of prop­
erty, supplies or fire insurance for the use of the county, township, city, 
village, board of education or a public institution with which he is con­
nected, shall be imprisoned in the penitentiary not less than one year nor 
more than ten years." 

The term "pecuniary"' 1s defined in Funk & \Vagnall's dictionary as follows: 

"Consisting of money; relating to money; monetary; * ~, *" 

The term "financial" in the >ame work is defined : 

"Of or pertaining to finance; monetary." 

The terms are also stated to be synonymous in this work. 
Section 3808 expressly forbids an interest in the "expenditure of money" and 

section 12910 prohibits an interest in a contract for the purchase of property, etc. 
It seems quite definite from the use of this language in both statutes that the in­
tere~t pointed to is essentially a pecuniary interest. The prohibition of an interest 
in the expenditure of money and of an interest in a contract for the purchase of 

9-A.G. 
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property, etc., clearly points to a monetary or financial relation; and I am of the 
opinion that under these statutes the interest prohibited is intended to be a financial 
or pecuniary one. 

I am able to find but one decision which touches upon the question. In the 
case of Doll vs. State, 45 0. S. 445, wherein the construction of what is now section 
12910, General Code, was the matter primarily under consideration, the second 
paragraph of the syllabus is as follows: 

"To become interested in the contract is not necessary that he make 
profits on the same. But it is suf-ficient, if while acting as such officer, he 
sell the property to the city for its use, or is personally interested in the 
proceeds of the co11tract of sale and receives the same or part thereof, or 
has some pecu11iary interest or share in the cqntract.'.' 

On !Jage 451 the court said: 

"The following portion of the charge of the court was excepted t9: 
'Vv"hat is it to become directly or i11directly interested in a contract in the 
sense contemplated by the statute upon which this indictment is found? 
To be interested in a contract is to have and to hold some pecuniary ill­
teres/ in ~t to have and to hold a share, portion or part of it or in it. * * *'" 

On page 452 the court said : 

"We have carefully examined the whole record and fail to find error 
justifying the reversal of the judgment." 

·while the ~ourt in this case did not have the question before it as it is pre­
sented in the question before us, I am of the opinion that the language is sufficient 
to sustain the conclusion that it is only a pecuniary or financial interest which is 
contemplated by both of these statutes. - Very truly yours, 

782. 

TIMOTHY S. HOGAN, 
Attorney General. 

BUREAU OF INSPECTION AND SUPERVISIO~ OF PUBLIC OFFICES­
RIGHT TO PRESCRIBE AND REQUIRE THE INSTALLATION OF A 
SYSTEM OF ACCOUNTING TO BE USED IN CITIES HAVING A 
CHARTER FORM OF GOVERNl\IENT. 

In municipal corporations still governed b3• the general provisions of the munic­
ipal laws, the provisi01rs of the sections relating to the bureau of inspection and 
supervision of public offices still appl:y in their entire/)'. It is not true in every 
respect in cities where charters have been adopted. 

COLUMBUS, 0Hro, February 9, 1914. 

Bureau of Inspection and Supervision of Public Offices. Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of December 19th, 
1913, requesting my opinion on the following question arising under section 13 of 
article XVIII of the constitution of Ohio: 
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"Has the bureau of inspection and supervision of public offices the 
authority to prescribe and require the installation of the system of ac­
counting to be used in city offices in the event that no charter has been 
adopted by a city under the home rule amendment to the constitution?" 
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Section 13 of article XVIII of the constitution· of Ohio pro" ides as follows: 

"Laws may be passed to limit the power of municipalities to levy taxes 
and incur debts for local purposes, and may require reports from munic­
ipalities as to their. financial condition and transactions, in such form as 
may be provided by law, a11d may provide for the examination of the 
vouchers, books and accounts of all municipal authorities, or of public 
undertakings conducted by such authorities." 

In my opinion this section of itself does not confer authority upon the general 
assembly to prescribe systems of· accounting for any municipal corporation and to 
require their installation. But as to cities not exercising the home rule privilege 
of adopting a charter, it is clear that the general assembly possesses general legis­
lative power. So much was held in state vs. Lynch, 88 0. S. --. 

In that case it was decided, paraphrasing the language of the syllabus, that so 
long as a municipal corporation failed to avail itself of the privilege of adopting 
a charter of its own, or adopting additional laws passed by the general assembly 
for such a purpose under the authority of section 1, of article XVIII, it continued 
to be subject to the control-of snch general laws of the state as might be applicable 
to ij. 

There arc, of course, general laws applicable to such municipalities as to which 
the power of the general assembly extends, which authorizes the bureau of inspec­
tion and supervision of public offices to prescribe and require the installation of 
systems of accounting. (Sections 274 and 277, General Code). 

The only remaining question is as to whether or not section 13 of article XVIII 
is a limitation on the legislative power generally, or is a special grant of power 
vested in the legisl.ature for a particular purpose. 

In my opinion the provisions of section 13 of article XVIII do not constitute 
limitations upon the general legislative power. The principle here is analogous 
to that underlying the interpretation of article XII, section 2 of the constitution 
which pr1Jvides that "laws shall be passed, taxing by uniform rule all * * * property 
at the true value thereof in money." 

It was early contended that this section, being a special grant of power, was 
to be interpreted strictly, so as to constitute a limitation on the general legislative 
power conferred by the first section of the same article. In the practical sense this 
contention resolves itself into the proposition that the only subject of taxation 
which could be reached by the legislative power of the state was property of the 
kinds mentioned in article XII, section 2. 

In a long line of decisions the supreme court of this state has repeatedly 
refused to lend its sanction to this contention, holding that the purpose of the 
section is merely to insure that when property is taxed it shall be taxed by uniform 
rule and at its true value in money so that section is not to be regarded as with­
holding from the general assembly, by inference or otherwise, the power to tax 
subjects other than property. A similar rule is to be applied, in my judgment, to 
section 13 of article XVIII. The reason for this section is found in the earlier 
provisions of the same article which have the effect of withdrawing cities and 
villages under certain circumstances from the general legislative power of the 
general assembly. That is to say, when a municipality adopts a charter, the charter 
becomes the law of the municipality within the proper field of its operation, and, 
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pro tanto, the legislative power with respect to that field is withdrawn from the 
general assembly notwithstanding the provisions of article II, section 1, and im­
posed in the municipality and in its properly created legislative agencies. 

The effect of the 13th section of article XVIII, then, is to constitute an excep­
tion to this general rule, and to retain in the hands of the general assembly the 
power to pass certain laws affect-ing the government of municipalities, whether they 
have adopted charters or not. This being the purpose of section 13 of article XVIIT, 
it is, in my opinion, not to be regarded as a qualification of the general legislative 
power possessed by the general assembly of the state over and with respect . to 
the government and affairs of municipal corporations whose inhabitants do not 
choose the effective means of depriving the general assembly of such general legis­
lative power by adopting a charter. 

I am of the opinion, therefore, that as to a municipal corporation still governed 
by the general provisions of the municipal laws, the provisions of the sections 
relating to the bureau of inspection and supervision of public offices still apply in 
their entirety notwithstanding the limited grant of power contained in section 13 
of article XVIII of the constitution. 

I am also of the opinion that as to any municipalities of the state which may 
have adopted the additional laws framed by the general assembly for their govern­
ment, these same statutes continue to apply. The status of such a municipality is 
not exactly like that of a municipality which has taken no steps whatever to alter 
its former condition, but it is to be noted that the method of securing a form of 
government different from that prescribed by the General Code, of which I am now 
speaking, is referred to in section 2 of article XVITI as the affirmation of "ad­
ditional laws * * * passed for the government of municipalities adopting the same." 
It would seem, therefore, that such additional laws would supersede the general 
laws operative throughout the state only to the extent that they might be incon­
sistent with the latter. 

I find nothing in the "'additional laws" passed by the last session of the gen­
eral assembly, 103 0. L. 767, in any way inconsistent with the provisions of the laws 
relating to the bureau of inspection and supervision of public offices. 

I am, therefore: of the opinion that as to cities of this cl<iss. the powers of 
the bureau continue unimpaired. Of course as to those municipalities which have 
adopted charters, only such laws relating to the bureau of inspection and super­
vision of public offices as provide for the "examination of the vouchers, books and 
accounts" thereof are applicable, and the bureau is without authority to prescribe 
the methods of bookkeeping and require their installation. However, the general 
assembly of the state is not without some authority of this kind under section 
13 of article XVIII, even with respect to municipalities which have adopted charters, 
in that the power is also reserved to "require reports * * * in such form as may 
be provided by law." 

Inasmpch as you do not inquire as to the extent of the bureau's power under 
existing laws, and constitutional provisions, with respect to charter governed cities, 
I express no opinion upon this question. 

Yours very truly. 
TIMOTHY S. HOGAN, 

Attorney General. 
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783. 

VILLAGE COUXCIL-COXTRACT-RIGHT TO HIRE AX EXGINEER­
PAY ROLL-REFERENDUli OX PAY ROLL. 

TVhere a pay ordinance iucludes among other bills one for an engineer hired 
by council to look after certain contracts and a referendum is filed on the pay or­
dinance, city council has the right to settle the bill with the engineer without wait­
ing for the result of the attempted referendum; it is their duty to pay this eu­
gilleer 011 the colltract as soon as the amount due him is ascertai11ed and the funds 
are available. 

CoLL'MBL'S, OHIO, February 27, 1914. 

HoN. XEWTON 0. :\!oTT, Village Solicitor, Ge11eva, Ohio. 

DEAR SIR :-I have your communications of January 15 and 20, 1914, in which 
you state and inquire: 

"On the 8th day of December, 1913, the council of the village of 
Geneva passed a pay ordinance, which contained the regular monthly pay 
roll, and in addition the following bills which a number of people of the 
\·ill age thought were unfair. One of these bills was that of 11 r. Cum­
mings an engineer hired by the council to look after certain contracts. 

"On the 15th day of December, 1913, a referendum on the above pay 
ordinance was filed with the clerk of ·the village, but all the bills had been 
paid except the disputed claims, one of which was lir. Cummings. 

"The new council have arranged a satisfactory settlement with Mr. 
Cummings, and desire to pay him. How can this be done, if at all, before 
the referendum is voted on." 

You also state that the claim of Cummings & Downer is for services as en­
gineers of various improvements, making plans, specifications, supervision and 
inspection, for which they were to be paid a commission or percentage out of the 
improvement funds; that the pay ordinance mentioned included various bills "for 
services performed" under contracts made under an employing ordinance pre­
viously passed by he council. 

In making an improvement, the council must first pass a resolution declaring 
the necessity thereof. (Section 3814, G. C.) 

The following section, 3815, G. C., provides what such resolution shall con­
tain and section 3816 reads : 

"At the time of the passage of such resolution, council shall have on 
tile in the office of the director of public service in cities, and the clerk in 
villages, plans, specifications, estimates and profiles of the proposed im­
provement, showing the proposed grade of the street and improvement 
after completion, with reference to the property abutting thereon, which 
plans, specifications, estimates allfl profiles shall be open to the inspection 
of all persons interested." 

It follows from this that where it is necessary to have plans and specifications, 
the council have full authority to prepare them. and this authorizes the enactment 
of the employment ordinance you mention. An employment ordinance having been 
passed, and a contract having been entered into with C. & D. in compliance with its 
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provisions, council has no more right to withhold payment in proper amount for 
services actually earned under such contract, than an individual would have; and I 
can see no reason why these men should not be paid what is due them under their 
contract. 

You state: 

"It requires an ordinance to employ them and a separate ordinance to 
pay them, therefore either ordinance would be subject to referendum, 
and does not come within sec. 4227-3, which reads, etc. * * *" 
I do not concur with that part of your statement that it requires a separate 

ordinance to pay them, but am of the opinion that while an ordinance was neces­
sary to make the employment, and that it does not come within one of several, 
necessary to complete an improvement, and was subject to a referendum, yet l 
do not-think an ordinance to pay was necessary, and think that payment might be 
made by a motion to allow the claim under the contract; but whether this is cor­
rect is of no moment, because the ordinance to employ having been permitted to 
become effective without a referendum, there is no authority to submit the pay 
ordinance, if one was needed, to a vote, as I cannot col1ceive that it is the inten­
tion of the initiative and referendum to submit the question of making payments 
under a valid contract, to a vote. To do this would authorize a referendum upon 
an employment ordinance, and after a vote of adoption and the making of a con­
tract under it, another referendum and vote upon the question of compliance with 
the contract. I do not think the pay ordinance subject to referendum, although it 
comes within the liberal meaning of the language used in the act; and inasmuch 
as I do not think an ordinance necessary, there is no call for consideration of the 
<'mergency suggestion con~erning the application of which great doubt would 
exist in the event of the opposite view being adopted. 

Answering your question specifically, I desire to state that it is not only the 
right of council to settle with Cummings & Downer without awaiting for the re­
sult upon the attempted referendum, but it is their duty to pay them what they 
have earned under their contract as soon as the proper amount may be ascer-
tained, provided funds are available. Yours very truly, 

TIMOTHY S. HoGAN, 
A ttomey General. 

784. 

CITY ENGINEER-CONSULTING ENGINEER-CITY ENGINEER MAY 
BE COMPENSATED FOR ASSISTING A CONSULTING ENGINEER. 

Where a city engineer performs e1zgineering work for a city and the city COil­

templates e11gaging some co11sulti11g e11gineer to make surveys, plats, drawings, 
1·ecommendations, a11d supervise the co11struction of a water works pla11t, the e11-
gi11eer doing the work for the city may be emplo::;ed by the consulting e11gilzeer a11d 
paid for doing part of the work, collecting data, etc., while acting as engineer for 
the city. 

CoLUMBUS, OHIO, February 17, 1914. 

HoN. JoHN SHERMAN TAYLOR, City Solicitor, Cambridge, Ohio. 

DEAR SIR:-vVe have your letter of January 28th, which reads as follows: 

"Kindly give me an opinion on the following: 
"Our city engineer, Karl M. Cosgrove, receives from the city a salary 

of $1,000.00 per year for doing the general engineering work of the city, 
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street paving, sewer, sidewalks and general engineering. In fact, all the 
general city work is referred to him by council and the director of service. 
The city contemplates engaging some consulting engineer to make surveys, 
plats, drawings, recommendations and supervise the construction of a 
water works purification plant. 

"Can :\Ir. Cosgrove be employed by the consulting engineer and be 
paid by him for doing a part of the work in collecting data, etc., while 
acting as city engineer of this city, this employment in no way interfering 
with :\Ir. Cosgrove's present duties to the city." 
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If the city engineer can attend to the duties of his office in a manner satisfac~ 
tory to the director of service and still have some time to devote to a private em­
ployment, such as collecting data for the consulting engineer referred to, I can 
see no reason why he should not be allowed to do so. 

I am therefore of the opinion that your city engineer may be employed by 
such consulting engineer, if such an arrangement is satisfactory to your director 
of public service. 

785. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

GREENLUXD LIQUOR LICENSIXG ACT-STATE LIQUOR LICENSING 
BOARD-VACAXCY 0~ THE COUNTY BOARD-SUCH VACANCY 
TO BE FILLED BY APPOINTMENT-CIVIL SERVICE. 

Under the provisions of section 7 of the Greenltmd Liquor Licensing Act, the 
state liquor licensing board ma:.• proceed to fill a vacancy occurring in the Richland 
county liquor licensing board, through the death of one of its members, zvhich death 
has occurred sine~ fa11uary 1, 1914. The vacanC}• is to be filled without regard to the 
c1vil service law of the state. 

CoLUMBUS, 0Hro, February 28, 1914. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN :-1 have yours of February 28th, wherein you state: 

"\Viii you kindly advise the state liquor licensing board whether 1t IS 

its duty to proceed to fill the vacancy occurring in the Richland county 
liquor licensing board through the death of one of its members, which 
death has occurred since January 1, 1914, in accordance with the pro­
visions of section 7 of the Greenlund act and without regard to the civil 
service law uf the state of Ohio?" 

Section 7 of the Greenlund liquor licensing act provides that in each county 
there shall be a hoard consisting of two commissioners representing the state "not 
n1ore than one of whom shall belong to the same political party," and authorizes 
the filling of any vacancy occurring through resignation, removal, death or disa­
bility. 

Section 16 of said act makes it the duty of the county liquor licensing boards, 
and authorizes them to grant, issue, renew and transfer liquor licenses as provided 
by law; also to suspend or revoke subject to the conditions and in the manner 
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provided by law, all licenses granted or renewed in their county, and to perform 
such other duties as the law requires. 

These county license commissioners are endowed with certain powers and are 
authorized to perform duties requiring at times an arbitrary judgment, under the 
law no other authority can pass upon the constitutional qualifications necessary to 
be possessed by an applicant before he is entitled to a liquor license. 

This liquor license act was fil~d in the office of the secretary of state :May 8, 
1913, and no referendum petition having been filed it went into force by the pro­
visions of section 62 of the act on and after August 1, 1913, except the penal sec­
tions which went in force on and after the fourth Monday in i\Tovember, 1913. 

The civil service law was passed l\Jay 5, 1913, filed in the office of the secre­
tary of state on May 10, 1913, and went into effect ninety days thereafter. 

Section 1 of the civil service law provides that the tenn "civil service" in­
cludes all officers and positions of trust or employment in the service of the state, 
etc. 

Section 2 of said act provides that on and after January 1, 1914, appointments 
to and promotions in the civil service of the state shall be made according to 
merit and fitness, to be ascertained as far as practicable by examination, which as 
far as practicable shall be competitive. 

Section 8 of the civil service law provides for and defines the unclassified 
service and the classified service. Sub-section 8 of this section reads as follows: 

"The deputies of elective or principal executive officers authorized by 
law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

Section 10 of said act provides for the examination of all applicants for po­
sitions and places in the competitive classified service, and amongst other things 
that no questions in any examination shall relate to political or religious opinions 
or affiliations. 

Section 13 provides that the head of the department, etc., in which a position 
in a competitive classified service shall be filled shall notify the commission of the 
fact and the commission shall certify the names of three candidates standing 
highest on the eligible list to which the position belongs. 

Without going into a detailed discussion of the civil service act and its vari­
ous provisions, but keeping in mind the particular duties that devolve upon the 
members of a liquor licensing board, the fact that not more than one of the mem­
bers of the board can be of the same political party, and furth.er since the civil 
service law expressly provides that no questions may be asked relating to one's 
political affiliations, I am of the opinion that in making the appointment to fill the 
vacancy occurring in the Richland county liquor licensing board, through the death 
of one of its members, such appointment should be made in accordance with the 
provisions of the licensing act, and that in this appointment the provisions of the 
civil service law have no application. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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786. 

COURT STEXOGRAPHER-APPOIXT:\IEXT OF ADDITIOXAL OR AS­
SIST ANT STENOGRAPHERS TO THE OFFICIAL STEXOGRAPHER 
-PAY:\lEXT OF SALARIES TO SC'CH ADDITIONAL STEXOG­
RAPHERS. 

Section 1547, General Code, as it appears is in full force and effect, couse­
quently the appointment of additional or assistant stenographers to the official 
stenographer may be made and Sitch assistant stenographers may be paid out of 
the county treasury. 

CoLUMBUS, OHIO, February 14, 1914. 

Bureau of l11spection a11d Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I have your letter of January 28th, wherein you inquire: 

"In view of the comment made by the compilers of Page & Adams' 
Annotated General Code of Ohio, under section 1547, have we any law 
authorizing the appointment of additional or assistant stenographers to 
the official stenographer, and ii such are appointed may they legally be 
paid out of the county !reasury ?" 

Section 1547 as it appears in Page. & Adams' edition of the General Code of 
Ohio, was enacted in 1911 by house bill No. 459, (102 0. L., 353). The full text 
of the bill is: 

"Be it enacted by the gener~l assembly of the state of Ohio: 

"Section 1. That section 1547 of the General Code as amended April 
7, 1910, be amended to read as follows: 

"Section 2. In any county where the court fails to comply with the 
provisions of the preceding section, in the trial of criminal cases upon de­
mand by an indigent defendant, the court shall appoint a stenographer for 
such case, who shall be paid for his services out of the general fund of 
the county such sum as the court shall approve. 

"Section 1547. \Vhen the services of one or more additional stenog­
raphers are necessary in a county, the court may appoint assistant stenog­
raphers, in no case to exceed ten, who shall take a like oath, serve for 
such time as their services may be required by the court, not exceeding 
three years under one appointment, and may be paid at the same rate and 
in the same manner as the official stenographer. Such stenographers 
when so appointed shall be ex-officio stenographers of the insolvency and 
superior courts, if any, in such county, and of the circuit courts in such 
county. 

"Section 3. That said amended section 1547 of the General Code, 
passed April 7, 1910, be, and the same is hereby repealed." 

Governor Harmon approved sections 1 and 3 and vetoed section 2 of the bill, 
and in a message to the general assembly he stated his reasons for such veto as 
follows: 
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"June 13, 1911. 
''To the General Assembly: 

"The purpose of house bill No. 459, 'to amend section 1547 of the 
General Code, relating to the appointment of additional stenographers, 
as amended April 7, 1910, and filed in the office of the secretary of state 
April 22, 1910, ( 0. L. Vol. 101, p. 110) ,' was to make stenographers ap­
pointed by the common please courts official stenographers of the circuit 
courts in the respective counties also, there being now no provision for 
such stenographers in the circuit courts, and section one (I) of the bill 
amends section 1547 of the General Code accordingly. 

"But another purpose was to permit the appointment of stenog­
raphers on demand of indigent defendants in criminal cases when no 
official stenographers have been appointed. 

"By a mistake in both engrossment and enrollment the latter provision 
is inserted, as section two (2) of the bill, between the first two lines of 
section one ( 1) which declare the amendment of section 1547 and the re­
mainder of section one ( 1) which gives the section as amended. 

"The only course open to correct. this error is to strike the misplaced 
section two (2) from the bill entirely by filing it with the secretary of 
state unapproved, with the above objections, which I herewith do. 

"Judson Harmon, Governor." 

In my judgment the governor's veto operated to strike out of the bill only 
that portion embraced within section two proper, that is the lines between section 
1 and section 1547 as amended. 

I atn of the opinion, therefore, that section 1547, as it appears in the General 
Code is in full force and effect. 

787. 

Yours very truly, 
TrMoTHY S. HoGAN, 

Attorney General. 

MAYOR OF THE VILLAGE-LIQUOR LICE~SE LAW-FI~ES-JUDG­
MENT-FEES. 

When the mayor of a village has collected fines to the amount of two thou­
sand dollars on account of violations of the liquor laws, he is not entitled to four 
per cent. upon these collections, as a collection of a fine could not become a col­
lection of a judgment as is contemplated by section 4534, General Code. 

CoLUMBUS, OHIO, February 27, 1914. 

HoN. J. OscAR NAYLOR, Solicitor for the Village of Smithfield, Stcz_tbenville, Ohio. 

DEAR Sm :-I have your letter of January 30, 1914, as follows: 

"I enclose you herewith a transcript published by The Ruggles-Gale 
Co. of your city and under the head of mayor's fees, to wit, the last item 
'collections made upon judgment, 4 per cent.' I respectfully ask for an 
opinion on this item. 

"I have been acting as solicitor for the village of Smithfield when 
they are in need o( legal services in the prosecution of violation of liquor 
local option laws and within the last year the mayor of said village has 
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collected fines in the amount of $2,000.00 or more from the violators of 
this law and he has submitted the proposition as to whether or not he is 
entitled to his 4 per cent. upon these collections and in support of the 
same refers me to sections 4534, 4548. 1746 and 3347 of the General Code, 
also volume 102, page 476 of the laws of Ohio." 

Section 4534 of the General Code reads, in part: 

"The fees of the mayor in all cases, shall be the same as those allowed 
justices of the peace for similar services." 

Section 1746 of the General Code reads, in part: 
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"Except as otherwise provided, justices of the peace, for the services 
named, when rendered, may receive the following fees; * * * col­
lections made upon judgments if not paid within ten days after rendition 
thereof, or within ten days after the stay of execution, if such stay is 
taken, the same fees as are allowed constables for money paid on exe­
cution." 

Section 3347 of the General Code, reads in part: 

"For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: * * * on all money made 
on execution, four per cent." 

While it is true that the collection of a fine by the mayor might be termed 
a collection upon a "judgment," yet I believe a reading of the statute makes it 
clear that it is not a collection upon such a judgment as is contemplated by sec­
tion 4534. 

Bouvier's Law Dictionary says that "the term 'judgment' is more usually ap­
plied to civil, and 'sentence' to criminal proceedings." and I think it will be con­
ceded that men using these words generally so apply them. 

Section 13229 of the General Code places a penalty on the sale of intoxi­
cating liquor thirty days after an election prohibiting the same in a township, and 
section 13231 provides that: 

"All fines collected under section 13229 shall be paid into the treasury 
of the county and be accredited to the poor fund thereof." 

There is no reference here to any portion of the fines being allowed the mayor 
a' compensation for collecting them. On the contrary, I think this section shows 
quite the opposite intention. 

Section 4270 of the General Code reads: 

"All fines and forfeitures collected by· the mayor, or which in any 
manner comes into his hands, and all moneys received by him in his 
official capacity, other than his fees of office, shall be by him paid into the 
treasury of the corporation weekly. At the first regular meeting of the 
council in each and every month, he shall submit a full statement of all 
such moneys received, from whom and for what purpose received, and 
when paid over. All fines, penalties, and forfeitures collected by him 111 

~tate cases shall be by him paid over to the county treasurer monthly." 
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Neither is there any provision in this section reserving to the mayor a percent­
age of the fines collected. 

Section 13429 of the General Code reads: 

'"Fines collected by a justice of the peace shall be paid into the gen­
eral fund of the county where the offense was committed within thirty 
days after collection unless otherwise provided by law." 

Section 13430 of the General Code reads: 

"If a justice fails to so pay such fines, the treasurer of the county 
shall bring suit, in the name of the state, for the recovery thereof and 
interest thereon, and the court in rendering judgment therefor shall add 
a penalty of ten per cent. on the amount found to be due such general 
fund." 

Inasmuch as section 4534 of the General Code makes the mayor's fees the 
same as the fees of the justice of the peace for similar services, section 13429 and 
13430, above quoted, also t~nd to strengthen the theory that the mayor is not en­
titled to any percentage on the collection of fines. 

In the light of the sections of the General Code herein quoted, and the mean­
ing of the word "judgment" as generally used, I am of the opinion that the mayor 
is not entitled to any percentage on fines collected upon sentences imposed for 
violations of the local option laws. Very truly yours, 

788. 

TrMOTHY S. HoGAN, 
Attorney General. 

DISHONORED CHECK-PROCEDURE TO BE FOLLOWED BY STATE 
AUDITOR, STATE TREASURER, I:\' HANDLIXG DISHONORED 
CHECKS-STATE DEPARTMENT. 

Where a check is returued to the treasurer of state, dishonored, the treasurer 
of state should deduct the amowzt of the check from his cash acc01mt, and should 
also notify the auditor of state, and send him a statement fully describing the dis­
honored check and exhibit the same to him in order that his records may be made 
to correspond with the treasurer's books, and likewise tlie same should be done 
with the officer, department, board or commission which received the dishonored 
checll and presented it to the auditor and treasurer of state, in order that the boolls 
of all parties may be made to correspo1zd. 

CoLUMBus, OHio, February 26, 1914. 

HoN. I.- P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-In regard to your inquiry (verbal) as to your right to deduct the 
<J.mount of an unpaid check from your ca.sh account, permit me to say: 

The presumption, when a check is received either by an office~ or individual, is 
that it is a conditional payment of the debt or claim in the absence of an express 
agreement of its being taken in full satisfaction of the same. Such is the rule 
laid down in Cyc. and the burden falls upon the party making the claim to show 
that it was given and received as absolute and not merely as conditional payment. 
Willer vs. Washington Co., 7 C. C., (N. S.) 303. 
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The gtvmg of a check upon a bank carries with it, in all cases, the implied 
npresentation that there are funds in the bank upon which it is drawn sufficient to 
meet it. Consequently, where a check is offered in payment, it is received as 
such, provided the check is paid, and this condition attaches to all entries, re­
ceipts and action concerning the same. If the check is paid, the payment is abso­
lute; if not, the matter stands as if nothing had been done and the receipt had 
been given and entries made by mistake. If the sum of five thousand dollars 
'hould be paid in cash and entered either as three or six in the cash account, no 
one would question for a moment the right of the recipient to correct his books 
by increasing the entry in the one event, and his duty to decrease it in the other, 
and such is the result when a check is returned dishonored- it is the right of 
the recipient, whether he be an officer or individual, to so change his books as to 
correct the error created, by crediting to his cash account that which afterwards 
proved to be of no value. The pape·r, in this case the dishonored check, should 
be retained by the state treasurer as evidence of the fact of its non-payment, and 
of his right to reduce his cash balance to the extent of the amount the same was 
increased by its entry for that which it was given, but which proved to be a mis­
take on the part of the treasurer, and a fraud, or worse, on the part of the maker 
of the check. 

Mcilvaine, ]. has said: 

"It is not controverted that where a debtor makes and delivers ·a 
check to his creditor in payment of an account, upon a bank where the 
debtor has neither funds nor credit, it is not a payment of the account, 
although the creditor receives it as such. In such case there is no satis­
faction of the indebtedness; such check is valueless. By its delivery it is 
impliedly represented that there are funds in the hands of the drawee 
subject to its payment. Relying on this representation, it is accepted as 
payment. Its falsity relieves the creditor from his agreement, no matter 
whether the act of the debtor is fradulent or bona fide. The agreement 
is without consideration and void. The account remains an existing and 
continuing cause of action." 

Flieg vs. Sleet, 43 0. S .. 53, citing Weddington vs. Fabric Co., 100 ?~Tass., 422. 
To the same effect see Banking Co. vs. Banking Co., 20 0. C. C., 391, and 

other cases here and elsewhere. 
This, I think, clears the matter insofar as the books in your office are con­

cerned; there yet remains the question of keeping the books of the auditor of 
state in harmony with yours, and the manner in which, under the statutes, it is to 
be clone. 

Section 24 of the General Code, reads: 

"On or before ::\Ionday of each week, every state officer, department, 
board or commission shall pay to the treasurer of state all moneys, checks 
and drafts received for the state, during the preceding week, from fees, 
penalties, fines, costs, sales, rentals; or otherwise, and file with the auditor 
of state a detailed verified statement of such receipts." 

This calls for a detailed statement and authorizes the paying in of checks and 
drafts, as well as money, and the like. The officer, department, board or com­
mission complying with this act should make his detailed statement in duplicate, 
or, which would be much better, in triplicate: file one with the auditor of state, 
procure said officer to certify one copy; take and file it with his checks, drafts, 
money, etc., with the treasurer of state and retain the third for his own files. 
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When a check or draft is returned dishonored, the treasurer of state should 
follow the course above indicated as to his own office, and send a statement fully 
describing the dishonored check to the auditor of state, exhibit the same to him to 
the end that his records may be made to correspond with the treasurer's. books, 
and the difficulties arising from the return of the check be cared for. The officer, 
department, board or commission which received the dishonored check and pre­
sented it to the auditor and treasurer of state, should also be notified of the facts 
so that there may be no discrepancy or difference in any of the records of the 
state in reference to any such returned or dishonored check, draft or paper, given 
in payment of a claim in favor of the state, which later proved worthless. 

789. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

i 
PROSECUTING ATTOR~EY-SECRET SERVICE OFFICER-SALARY-

COUNTY DETECTIVE. 

There can be no objections to a prosecuting attorney employing a county de­
tective, under section 3004, General Code. The salary to be paid to such detective 
should not exceed that provided for in section 2915-1, General Code. This pro­
cedure would be especially co111111endable where a prosecuting attorney is aiming 
as economy. 

CoLUMBUS, OHio, March 2, 1914. 

HoN. C. F. ADAMS, Prosecuting Attorney, Lorain, Ohio. 

DEAR SIR :-I have your letter of December 19, 1913, as follows: 

"I desire to know whether, under section 3004, General Code, 111 your 
opinion, I can employ a detective to investigate criminal matters, such 
employment to extend over a number of months in the year, but pay him 
for particular matters investigated. 

"I make this request because I do not care to appoint a secret ser­
vice officer under the recent act of the legislature, on account of the ex­
pense entailed, the legislature having fixed the minimum salary of $125.00. 
I feel that if I can secure this work under section 3004 it will be a ma­
terial saving to the county." 

Section 3004, General Code, provides : 

"There shall be allowed annually to the prosecuting attorney in addi­
tion to his salary and to the allowance provided by section 2914, an amount 
equal to one-half the official salary, to provide for expenses which may 
be incurred by him in the performance of his official duties and in the 
furtherance of justice, not otherwise provided for. Upon the order of the 
prosecuting attorney the county auditor shall draw his warrant on the 
county treasurer payable to the prosecuting attorney or such other person 
as the order designates, for such amount as the order requires, not ex­
ceeding the amount provided for herein, and to be paid out of the gen­
eral fund of the county. * * *" 
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Section 2915-1 as amended in 103 0. L., 501, provides: 

'"The prosecuting attorney may appoint a secret service officer whose 
duty it shall be to aid him in the collection and discovery of evidence 
to be used in the trial of criminal cases and matters of a criminal na­
ture. Such appointment shall be made for such term as the prosecuting 
attorney may deem advisable, and subject to termination at any time by 
such prosecuting attorney. The compensation of said officer shall be fixed 
by the judge of the court of common pleas of the county in which the 
appointment is made, or if there "be more than one judge, by the judges 
of such court in such county in joint session, and shall not be less than 
one hundred and twenty-five dollars per month for the time actually oc­
cupied in such service, nor more than one-half of the official salary of 
the prosecuting attorney for a year, payable monthly, out of the county 
fund, upan the warrant of the county auditor." 
Attention is called to the following language in section 3004 of the Code: 

"* * * to provide for expenses which may be incurred by him 
(the prosecuting attorney) in the performance of his official duties, and 
in the furtherance of justice, 110t otlzer'Wise provided for." 

The question presents itself as to the meaning of "not otherwise provided for." 
Does it mean not otherwise pr"ovided for in law, or not otherwise provided for 
in fact? Suppose the prosecuting attorney had not proceeded agreeably to section 
2915-1 and had not appointed a secret service officer under that section. :\fay it 
then be said that we have an application of "not otherwise provided for" in section 
3004? I should be inclined ordinarily to hold that the expression-"not otherwise 
provided for" was a legal expression and did not relate to a fact, but I am loath 
to come to a conclusion that would unnecessarily put the greater expense upon the 
county; and, too, I can conceive of a situation in which the prosecuting attorney 
might have his regular detective employed under section 2915-1 occupied and a 
situation would arise wherein it would be advisable in the furtherance of justice 
to employ a detective under section 3004 for special purposes. 

On the whole, I am not able to see any objection to the action of a prose­
cuting attorney who is prompted by considerations of economy to proceed under 
section 3004. Certain it is that the chief guiding official in transactions under 
either section is the prosecuting attorney. Certain it is, also, that either section 
gives him the right to employ a detective. l t is apparent that under either sec­
tion the total amount to be expended must not exceed one-half of the official salary, 
and it is fair to assume that the salary to be paid under any circumstance should 
not exceed that provided in 2915-1, and a prosecutor is to be commended if he can 
secure the services of a secret service agent at a lower price than the minimum 
provided in section 2915 and for just such time as is necessary. I can hardly 
conceive of anyone raising an objection so long as the prosecuting attorney pur­
sues the course herein indicated. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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790. 

CHILDREX'S HO:\IE-SUPERlXTEXDENT-VISITIXG AGEXT-OFFICES 
IXCO:\IP AT lBLE-:\lATROX. 

The positiolls of supcrillfelldelll of a chi/dre11's home a11d V!Sifiug age11t of a 
children's home are entirely i11consistellt, and such supai11teudent may not ser·ve 
i11 the capacity of visitiug age11t for the !zome over which he is superintende11t. 
The ma\rou of a county childre11's home may act as such visiting agent. 

CoLUMBUS, OHIO, :\larch 5, 1914. 

HoN. H. H. SHIRER, Secretary Board of State Charities, 1010 Hartman Buildillg, 
Columbus, Ohio. 

DEAR Sm: -1 have your letter of January lOth, in which you request a con· 
struction of section 3099, General Code, as amended in 1913 ( 103 0. L., p. 892), 
as to the whether the superintendent or matron of a county children's home may 
act as visiting agent for the home with which such superintendent or matron is 
connected. 

Section 3099, as amended, reads: 

"Unless a children's home places its wards through the agency of the 
board of state charities, the trustees shall appoint a competent person as 
visiting agent; who shall seek homes for the children in private families, 
where they will be properly cared for, trained and educated. When prac­
ticable, the agent shall visit each child so placed not less than once in each 
year, and report from time to time to the trustees its condition, any brutal 
or ill treatment of it, or failure to provide suitable food, clothing or school 
facilities therefor in such family. The agent shall perform his or her 
duties under the direction of the trustees and superintendent of the 
children's home for which he or she is appointed, and may be assigned other 
duties not inconsistent with his or her regular employment as the trustees 
prescribe. His or her appointment shall be for one year, or until his or 
her successor is appointed, and he shall receive such reasonable compensa­
tion for his or her services as the trustees provide." 

It will be observed that unless such home places its \(rards through the board of 
state charities, the board of trustees thereof is empowered by the foregoing section 
to appoint and tix the compensation of a competent person as visiting agent, whose 
duty it is to seek suitable homes for such children in private families and, if prac­
ticable, to visit each child sq placed at least once each year. Such visiting agent 
is required to report to the trustees of the home the condition of such child as to 
food, clothing and school facilities furnished by the family with which it has been 
placed. It is further prO\·ided that the visiting agent shall act under th~ direction 
of the trustees and superintendent of the children's home for which he or she 
is appointed. 

The superintendent of a county children's home, who may be appointed by the 
trustees under section 3084, is, by virtue of the provisions of section 3085, as 
amended in 103 0. L., 889, to "have entire charge and control of such home and the 
inmates therein, subject to such rules and regulations as the trustees may prescribe." 
The trustees may, upon the recommendation of the superintendent, appoint a matron, 
who shall perform her duties under the direction of the superintendent, or, the 
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trusttes may, under section 3086, dispense with the superintendent and authorize 
the matron to assume complete charge of the home. 

Incompatibility of offices is of two kinds, viz.: statutory and common law. Th..: 
former exists when a statute expressly prohibits the holding by une person of two 
or more offices at the same time. The statutes do not prohibit a superintendent 
or matron of a children's home from acting in the capacity of visiting agent. 

The rule of common law incompatibility, is stated by the circuit court in State 
ex rei. vs. Gilbert, 12 C. C. (n. s.) as follows: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon the other; or when it is physically impossible for 
one person to discharge the duties of both." 

The right of a superintendent or matron of a county children's home to act 
as visiting agent for such home, must be determined in the light of the foregoing 
principle of common law incompatibility, since no statutory incompatibility exists. 

lf the superintendent of a children's home were also visiting agent of such 
home, he would be in the position of having to pass in one capacity, upon his own 
acts in another capacity. As a visiting agent is subject to the direction and control 
of the trustees and superintendent of the home and has no independent powers, such 
agent is merely an employe and not an officer in the sense in which the latter word 
has been defined by our courts. Notwithstanding that one person occupying the 
place of superintendent and visiting agent would not be holding two offices, yet, it 
is within the spirit and policy of the law to prevent one person from holding two 
or more inconsistent public employments at the same time. 

The positions of superintendent and visiting agent of the county children's 
home. are entirely inconsistent, and I am clearly of the opinion that such super­
intendent may not serve in the capacity of visiting agent for the home over which 
he is superintendent. 

A matron of the county children's home would not, in my opinion, be pre­
vented from acting as such visiting agent. 

791. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 

DLI:\'D RELIEF-SURPLUS MO:\'EYS-COU~TY FUNDS-TAXES AND 
TAXA TION'-LEVY. 

The limitations as to surf>/us 1110ue_v as used ill section 1 of house bill No. 44 
i11 reference to relief of the need_v blind are that whe11n•er the balance of the 1913 
lez>J', that is that made in 1912 remaining ill the fund at the end of the fiscal year 
ending .Uarch I, 1914, is greater than the balance anticipated at the time of making 
up the budget, and therefore taken into considnation by the budget rommissil)ll, 
such 011 e:rcess does constitute surplus 1n011eys ~,·ithin the meaning of house bill 
No. 44. 

CoLt::I!Bt:s, OHio, ::\[arch 5, 1914. 

Bureau of Inspection and Supen•ision of Public Offices, Department of Auditor qf 
State, Columbus, Ohio. 

GEXTLE!\IEX :-I beg to acknowledge receipt of your letter of February 17th, 
requesting my opinion upon the following question: 
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"\Vhat arc the limitations as to 'surplus moneys' as used in section 
of house bill Xo. 44 providing for the relief of the needy blind by county 
commissioners under said law passed hy the recent special session of the 
general assembly. 

"The question is, may county commissioners, at the time of making 
their l\Iarch, 1914, appropriations from the balances in the various county 
funds. economize as to discretionary items within said appropriations, thus 
creating a surplus in a particulat· fund or funds in excess of the amount 
appropriated therefrom, so as to provide a surplus in said fund that may be 
transferred by action of said board to the needy blind fund, the same to 
become available by appropriation for the relief of said needy blind of 
the county?" 

I have not house bill 44 before me, but as 1 recall. there is nothing in the context 
to indicate any peculiar or special meaning to the phrase ''surplus moneys,'' as therein 
used. The act simply authorizes the transfer, by the county commissioners, of 
such moneys from any of the funds of the county to the blind relief fund, in the 
event that, through failure to levy or otherwise, there is an insufficient amount in 
such fund to pay outstanding blind relief orders or those hereafter issued. 

I may answer first your specific question, as to whether or tiot. by economizing 
at the time of making the first semi-annual appropriation for the fiscal year be­
ginning in i\larch, 1914, the commissioners may treat the difference between :he ag­
gregate of all appropriations from a given fund and the amount in the fund after 
appropriations are made as a "surplus." 

illy answer to this question is, generally speaking, in the negative. l\lore pre­
cisely, f do not believe that the mere fact that the appropriations made at the be­
ginning of the fiscal year fail to exhaust the fund is sufficient to create such a 
"surplus" as is contemplated by the act in question. It will be borne in mind that 
the revenues levied in a given year are intended to provide for the expenses for 
which they are levied for the entire fiscal year. These revenues come into the 
treasury in two installments. viz. : the proceeds of the December collection and the 
proceeds of the June collection of taxes, respectively. Theses two installments are 
not necessarily equal in amount: while the taxpayers have the option of paying their 
taxes in equal installments, yet, they may, if they so desire, pay the entire tax in 
December. On the other hand, there is always a considerable amount of delin­
quencies that is, tax charges on which nothing was paid in December, but which 
may be paid, with penalties, in June. 

So, it is apparent, that it cannot reasonably be assumed, at the beginning of a 
fiscal year, and after the returns from the first half of the tax collection have come 
into the treasury, that the second half of the tax collections will be equal to the 
first half. 

So, also, it cannot be assumed that moneys in a given fund, unappropriated at 
the beginning of the year. will not newrtheless be needed before the fiscal year is 
over for the puri)oses of the fund. Appropriations are not necessarily equal for 
the two halves of the year; it may be that the exigencies of certain governmental 
activities require a larger amount to be appropriated for the second half of the 
year than need be appropriated for the first half of the year. ::\or is it necessarily 
true that the exact needs of a fund for the whole year are known at the beginning 
of the year. In short, it cannot be assumed at the beginning of the fiscal year, 
and after appropriations for the first half of that year have been made, that any 
unappropriated balance in a fund will not be needed for the purposes of that fund 
at any time during that year. 
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This fact suggests a definition of the phrase "surplus moneys." In my optmon 
the phrase means ''moneys of which it can be determined with reasonable certainty 
that they will not be needed for the purpose for which they were levied." 

X ow, the purpose for which a county levy is made is reasonable expenses of the 
fund during the fiscal year. This year is to be treated as an entirety, as is ap­
parent from consideration of section 5649-3d, et seq., General Code. Therefore, 
the mere difference between appropriations and balances in a fund could, under no 
circumstances, in my opinion, amount to a surplus within the meaning of the act 
in question, sooner at least than the time of making the appropriation for the second 
half of the fiscal year. 

Accordingly, I am of the opinion that in :\larch, 1914. the difference between 
the aggregate of all appropriations in a given fund and the balance of the fund 
may not be a "surplus." Howc,·er, I am of the opinion that after the September 
appropriations from such fund ha\·e been made, the difference between the aggre· 
gate of such appropriations and the balance then remaining 111 the fund might 
possibly be so treated. 

I anticipate, howe,·er, that you desire, particularly, advice as to what may at 
the present time, that is, the first of :\larch. be treated as "surplus moneys." 

There occurs to me a state of facts under which an unappropriated balance in 
a fund might constitute such a surplus. Under the machinery of the Smith law, 
as contained in the sections last above cited, the county commissioners, and a 
budget commission, in fixing the levy for a given fund, in June of one year, are · 
required to take into account the anticipated balance which will remain to the 
credit of the fund at the end of the current year, if any. Thus, the levying author­
ities first consider what are to he the needs of the bridge fund, for example, for 
the fiscal year commencing some seven or eight months after their determination 
is made. Having determined that the needs of the fund amount to a given sum, 
they then examine the budget prepared and submitted, with a view to ascertaining 
whether or not there will be, at the end of the current year, any balance in that 
fund. If such a balance is anticipated the amount of that balance is deducted from 
the anticipated needs of the fund, for the purpose of ascertaining the amount re­
quired to be levied; for example, if the needs of the bridge fund should be fixed at 
twenty thousand dollars, and there were an anticipated balance at the end of the 
current year of two thousand dollars, the amount levied would be eighteen thou­
sand dollars; the intention being that the two thousand dollar balance with the 
eighteen thousand dollar levy would produce the requirement of the fund. 

Xow, should it transpire that at the end of the current year, and the beginning 
of the fiscal year for which the levy was made, the balance remaining in the fund 
for which levy was made is greater than that anticipated, then, I should think that 
such an excess might be treated as a surplus. Take the case imagined as an example: 
if the actual balance found in the fund at the end of the fiscal year in which the 
levy was made, and the beginning of the fiscal year for which the levy was made, 
should pro\·e to be three thousand dollars instead of two thousand dollars, then, 
the one thousand dollars would, in my opinion, be "surplus moneys." 

It is true, of course, that it does not appear, strictly speaking, that this one 
thousand dollars will not be needed, during the fiscal year then beginning, for the 
purposes of the fund. Yet, the spirit of the "Smith law," if not its letter, is such 
that the expenditures of the county for this purpose are limited to the amount con­
templated by the budget. The exact phraseology of the "Smith law" in this par­
ticular is found in section 5649-3d, as follows: 

":\ o appropriation shall be made * * * for a greater amount for such 
purpose than the total amount fixed hy the huclget commissioners, ex­
clusive of receipts and balances." 
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Technically, this limitation upon the appropriation does not apply to balances, 
but it will readily be seen that the spirit of the law is such as to limit the total 
expenditures for the year to the sum contemplated by the budget commissioners. 
And I have no hesitancy in holding that, even though the gross appropriations for 
the year from a given fund be not strictly limited by this section to the amount 
contemplated by the budget commission, including the balances anticipated by them, 
yet, when the balances are greater than anticipated, the excess may safely be regarded 
as "surplus moneys," within the meaning of an act like the one now under con­
sideration. 

I am, therefore, of the opinion that whenever the balance of the 1913 levy, i. e., 
that made in 1912, remaining in the fund at the end of the fiscal year ending 
March 1, 1914, is greater than the balance anticipated at the time of making up the 
budget, and therefore taken into consideration by the budget commission, such an 
excess does constitute "surplus moneys'' within the meaning of house bill No. 44. 

Other instances of ''surplus moneys" might readily be imagined, such as balances 
remaining to the credit of a sinking fund on account of a particular issue of bonds, 
beyond the amount necessary to retire the bonds and other casual surpluses in 
special funds of that sort; but, as your question is generally phrased, I should 
prefer to indicate in this general way the possibility of the existence ·of such sur­
pluses, rather than to attempt to enumerate all the conceivable circumstances which 
might give rise to such a condition. 

792. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Gmeral. 

BOARD OF AD.i\IINISTRA TIOl\-GAS LL\'E-STATE LAXDS. 

The board of administration is without authority to gra11t permissio11 to a cor­
poration to lay a gas li11e through property belo11ging to the state and u11der the 
control of such board. 

CoLuMBUS, OHIO, February 26, 1914. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-Under date of February 3, 1914, you ask opinion of me as 
follows: 

"I am directed by the board of administration to respectfully request 
your opinion as to whether or not the board of administration has authority 
to grant permission to a corporation to lay a gas line through land belong­
ing to the state and under control of said board." 

ThP. powers of the state, in respect to its property rights and the disposition 
thereof, are vested primarily in the legislature of the state, and the question, whether 
or not the board of administration may grant to the corporation in mind permis­
sion to lay down its gas line in and through the property of the state under control 
of said board, depends upon the consideration whether or not authority to make 
such grant has been conferred on said ]:JOarcl for with respect to the property of the 
state, under its charge and control, the board possesses no powers except. such as 
are expressly conferred by law, or necessarily implied. 
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State ex rei vs. Railway Company, ( 37 0. S., 157, 174). 
State vs. Torinius, (26 :\linn., 1). 

Section 1839, General Code, provides as follows: 

"The board on its organization shall succeed to and he vested with the 
title and all rights of the present boards of trustees, boards of managers. 
and commissions of and for said several institutions in and to land, money 
or other property, real and personal, held for the benefit of their respective 
institutions, or for other public use, without further process of law, but in 
trust for the state of Ohio. Said several boards of trustees, boards of 
managers, and commissions now charged with duties respecting the institu­
tions above named shall on and after August 15, 1911, have no further 
legal existence and the board is hereby authorized and directed to assume 
and continue, as successor thereof, the construction, control and management 
of said institutions, subject to the provisions of this act." 
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This section preserves to the board of administration all such rights, title and 
interest in the property of the several institutions committed to its control, formerly 
possessed by the respective board of trustees. boards of managers and commissions 
in their control of these institutions. The nature of this interest possessed by the 
respective boards of trustees, etc., of these institutions, with respect to the property 
committed to their control, is not easily defined, but it is certain such interest was 
such only as was strictly germane to the execution of the primary purpose of said 
institutions, and was in no sense a proprietary interest in such property. It is 
obvious that the interest of the board of administration in such property is not 
greater than that formerly possessed by the respective boards of trustees, etc., con­
trolling said institutions. 

The right sought by the corporation to lay a gas line, in and through the prop­
erty of the state, is one constituting, in all essential respects, an easement in gross 
in said lands, and is such a right as can be enforced by a corporation organized for 
transporting natural gas against an individual land owner, only by appropriation. 
(Section 10128, G. C.) 

The right sought by the corporation is, in legal contemplation, a substantial 
one, and can be granted only hy the legislature or by some officer or board in whom 
the legislature has vested authority to make such grant. A diligent examination 
of the statutes fails to disclose any p!'ovision authorizing the board of administra­
tion or any other board or officer, to make a grant of this kind, and it necessarily 
follows that such authority on the part of the board is denied. 

I note that section 23, General Code, provides as follows: 

"A street, alley or road shall not be laid out or established through or 
over the lands belonging to a public institution of the state without the 
special permission of the general assembly." 

This section is without particular significance with respect to the question at 
hand. Its effect is to declare the policy of the state, that streets, alleys and roads 
shall not be established through or over lands belonging to the public institutions 
of the state without special permission of the legislature. 

It would be competent, perhaps, for the legislature to vest in the board authority 
to grant permission to gas companies to lay down their pipe lines through property 
under the control of such hoard. Vvith respect to the question at hand, however, 
the legislature has not done so, and your inquiry must, therefore, be answered in 
the negative. Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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793. 

BLIND RELIEF-COU:\TY CO:\DIISSIOXERS-OLD BLIND RELIEF LAW 
-XEW BLI:\D RELIEF LA W-BLIXD RELIEF CO:\DIISSIOX. 

The abolition of the blind relief commission by the act found in 103 0. L., 60, 
does not in auy ~ubsta11tial manner affect the outstandiug blind relief orders; such 
orders should be honored by the cozmty auditor without approval by the county 
commzsswuer. Fwzds left during tlze period of time wizen tlze old law was in 
force ma}' be expeuded itz lwnori11g orders issued b:y tlze old bli11d relirf commis­
sion as well as those issued by tlze county commissioner. 

CoLUMBUS, OHIO, February 27, 1914. 

HoN. IRVING CARPENTER, Prosecuting Attorney, Norwalk, Ohio .. 

DEAR SIR :-As I understand your letter of February 23rd, receipt whereof is 
acknowledged, you question whether, after the act in 103 0. L. 60, became effective, 
a blind relief order issued by the old blind relief commission could be honored. 
That is to say, you raise the question, as I understand you, as to whether or not 
the amendment in question had the effect of either requiring an order originally is­
sued by the blind relief commission to be reapproved by the county commissioners 
in order to entitle its holder to the quarterly installments, or of requiring each 
applicant to make an entirely new application to the county commissioners in order 
to secure further relief. Perhaps there is also involved in your query the specific 
question as to whether or not the funds levied for the relief of the blind by the 
scheme embodied in the statutes prior to the amendment could be disbursed under 
the scheme embodied in the amended statutes? 

The act in question is in form of an amendment to sections 2967, 2967-1 and 
2968, General Code, and a repeal of sections 2963 and 2964. This act was filed 
by the governor in the office of the secretary of state March 10, 1913, and became 
a law on or about June 9, 1913. The current fiscal year, i. e., the year for the ad­
ministration of moneys ·raised by taxation would not end until March 1, 1914; so 
that this law became effective, so to speak, about the middle of the year for which 
money had been previously levied to be disbursed by the old blind relief commission. 

Yom; questions involve the effect of this law upon the administration of the 
existing funds for the relief of the blind. The original sections relating to the 
relief of the blind may be abstracted as follows: 

Section 2962, General Code, provided for the creation of a ''blind commission" 
to be appointed by the probate court. 

Section 2963, General Code, provided for the organization and compensation 
of members of the blind relief commission. 

Section 2964 provided for the annual meeting of the blind relief commission 
which was to be on the 4th day of November and at which mEeting the commis­
sion was to "examine carefully the list of applications properly filed." 

Section 2965, General Code, provided the qualifications for the blind relief. 
Section 2966 related to the same subject. 
Section 2967 provided the machinery for relief which was initiated by the 

claimant filing a statement of facts with the blind relief commission. The com­
mission was· required to be satisfied from the evidence of two witnesses, one of 
whom should be a physician, as to the qualifications of the applicant. Upon so 
becoming satisfied the commission was to issue "an order therefor in such sum 
as it finds needed, not to exceed one hundred and fifty dollars per annum; to be 
paid quarterly from the fund herein provided on the warrant of the county 
auditor." 
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Section 2907-1, General Code, provided for the making of surgical operations 
in lieu of relief, at the suggestion of the blind commission, and with the consent 
of the applicant. 

Section 2968, General Code, provided that at the annual meeting the blind 
commission should make an examination as to the qualifications of those on the 
blind list, and might remove persons therefrom or modify the amounts of their 
respective allowances. 

Section 2969, General Code, provided for the levy of a tax by the county 
commissioners. 

Section 2970, General Code, prodded a penalty for perjury in making false 
applications. 

Xow the act found in 103 0. L., 60, as already observed, amends and repeals 
a part only of the sections above abstracted. The effect of the repeal of sectio::1s 
2962, 2963 and 2964, General Code, is quite evidently to abolish the county blind 
commissions, which intent is made perfectly manifest by consideration of the title 
of the act which in part is "an act to abolish county blind commissions." The 
effect of the amendment of sections 2967, 2967-1 and 2968 is merely to substitute 
the board of county commissioners for the blind commission. Comparison of the 
amended sections with the original sections in this respect will show this to be the 
fact, and the legisbti1·e purpose inferable therefrom is rendered certain by further 
consideration of the title which reads, "and to extend the duties and powers of 
the county commissioners." 

I am, therefore, of the opinion that on or about June 9, 1913, the county 
commissioners succeeded to the duties of the blind relief commission and were 
thereafter to exercise these duties and the resultant powers in precisely the same 
manner as they would have been exercised by the blind relief commission. 

One of the cases recently decided by the supreme court was an action in 
mandamus brought hy the holder of a blind relief order, issued by the old blind 
relief commission, to compel the auditor of Franklin county to issue warrants 
for quarterly payments under said order for the periods of time beginning prior to 
and ending subsequently to the date when the amendatory act became effective, 
the last quarterly payment claimed being that for October, 1913. The order of 
the court was that the peremptory writ issue as prayed for. I think it must be 
conceded that this order is an adjudication of all the questions which you have 
in mind for it was not pleaded that the county commissioners of Franklin county 
had in any way acted upon or with respect to the order of relator. 

I am of the opinion, therefore, that the mere change in the machinery of the 
administration of blind relief, consisting of the substitution of county commis­
sioners for the old blind relief commission had no affect whatever upon the sub­
stantive privileges of holders of blind relief orders issued by the old commission. 
These orders were, as they always had been, subject to modification or revocation, the 
modifying or revoking power being now lodged in the county commissioners 
instead of the blind relief commlsswn and aside from this fact they were as ef­
fective to secure relief as they would have been had no change in the law been 
made. 

The scheme of relief was essentially the same, no new power being created 
and no power being diminished, hut existing powers being merely transferred from 
one tribunal to another. 

\Vhile the court's decision is of itself sufficient to dispose of this question, 
I might cite in this connection section 26 of the General Code, without quoting 
it, upon the proposition that under its provisions a blind relief order outstanding 
at the time of the amendment, though a mere privilege, and hence not a vested 
right, cannot be affected by amendments of this nature for the law providing for 
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blind relief of this particular kind still remained in effect, the repeal and enactment 
of certain sections thereof being formal merely. 

For the reasons stated, I am of the opinion that the abolition of the blind 
relief commission by the act found in 103 0. L., 60, does not in any substantial 
manner affect the status of outstanding blind relief orders; that such orders 
should be honored by the county auditor without approval by the county commis­
sioners; that no application de novo to the county commissioners is required as 
a condition precedent to the securing of further relief, and that the funds levied 
for blind relief purposes during a period of time when the old law was in force 
may be expended in honoring orders issued by the old blind relief commission, 
as well as those issued by the county commissioners since the date when they as­
sumed control of the administration of such relief. 

794. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AXD TAXATIOX-LISTIXG PROPERTY FOR TAXATION­
LIVE STOCK-TAX PEXALTY. 

T11here cattle have been C011tractcd for and are to be weighed and delivered 
at a certain date, and the cattle were in the possession of the original party on the 
day precediug the second M ondaJ' of April, the partJ• havilzg' possession of the cattle 
on that date will be obliged to pay the taxes on them. The fact that he, though 
acting in good faith, neglected to pay the ta:res will not relieve him from the 
penalty thereon. 

CoLUMBUS, OHio, March 3, 1914. 

HoN. MEEKER TERWILLIGER, Prosecuting Attomey, Circleville, Ohio. 

DEAR SIR :-I am very sorry that I was unable to answer your letter of Decem­
ber 29th and your subsequent letter of January 14th, before the last day for the 
payment of taxes without penalty. The condition of the work of the department 
was such, however, that I could not well do this. You request my opinion upon the 
following facts disclosed by your letters and by the communication of Geo. Vr/. 
Lindsay, Esq., enclosed in your second letter: 

"In January, 1913, K., the owner of ten certain head of cattle made 
and entered into a contract with D., a buyer of cattle, the terms of which 
were substantially as follows : 

"D. selected from the cattle belonging to K, the particular cattle 
which he desired to purchase and agreed with K., to purchase the same. 
K. was to place the cattle in a fattening pen on his farm and they were to 
be held there until D's. first shipping elate preceding April 15, 1913, then 
they were to be weighed and delivered to D. for shipment, and D. was to 
pay seven cents per pound for them. 

"At the time contemplated by the agreement in January for the delivery 
of the cattle shipment was impossible owing to the destruction wrought 
by the floods of 1913. D. then went to K. and offered him the option of 
retaining the cattle and feeding them for a few weeks longer or accept­
ing 50.00 in cash as a release from the contract of sale. K. elected to 
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retain the cattle and to be go\·erned by the contract. Accordingly the 
cattle were in the possession of K. on the day preceding the second :\londay 
of April, 1913, and at a subsequent date, to wit, about .-\pril 20th, when 
the assessor of personal property visited K. On the latter occasion K. 
offered to list the cattle as bailee or agent of D., but the assessor refused 
to accept such a return. K. then offered to list the estimated amount which 
he would receive from D., under the contract at delivery as 'credits' sub­
ject, however, to the deduction of debts which would have wiped out such 
'credits' inasmuch as K., at the time owed A., a third party, on a note 
secured by mortgage given for the purchase of certain real estate. The 
assessor refused to accept such a return, and K. refusing to list the cattle 
as his own, the same were listed by the assessor himself, and taxes now 
stand charged on the duplicate of Pickaway county against K. on account of 
said cattle. K. refuses to pay the tax and seeks relief against what he 
considers to be an invalid assessment. The auditor, treasurer and com­
missioners ask to be advised as to their duty in the premises." 
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In my opinion the cattle were on the listing day and on the day when K. was 
asked to list them the property of K., and not the property of D. K. held posses­
sion of them as owner and not as agent or bailee. K. did not have on account of 
the transaction between him and D. a "credit" for the purpose of taxation; and 
whether or not the assessor technically exceeded his authority in assuming to list 
the cattle over K's. protest he should be held for the tax assessed against him. 

The history of the law of sales appears to be somewhat evolutionary. Its 
rules have developed, as occasion has arisen, to meet new conditions presented by 
the ingenuity of men in dealing with each other. The crucial question always 
presented when parties bargain concerning the transfer of title to a thing which 
is to be delivered from the vender to the vendee at a future date, is when the title 
passes, the admitted consequence of a postponement in the passing of title being 
that the destruction of the property or any other liability on account of it, ac­
cruing or arising while the vender retains possession falls upon him and not ·upon 
the vendee. Conversely under such circumstances should the vender deal with the 
property as his own and dispose of it to. another the vendee's remedy would be 
for breach of executory contract and not for the recovery of the specific articles 
which constitute the subject-matter thereof. Out of the multitude of the possible 
variations in the course of dealing among men, the best and most recent authorities 
have evolved a rule which will he found stated in Benjamin on sales, page 270 as 
follows: 

•· ( 1) \Vhere by the agreement the vender is to do ·anything to the 
goods for the purpose of putting them into that state in which the purchaser 
is to he bound to accept them, or. as it is sometimes worded, into deliverable 
state, the performance of these things shall, in the absence of circumstances 
indicating a contrary intention. he taken to be a condition precedent to the 
vesting of the property. 2. \Vhere anything remains to be done to the 
goods for the purpose of ascertaining the price, as by weighing, measuring, 
or testing the goods, where the price is to depend on the quantity or quality 
of the goods, the performance of these things also shall be a condition 
precedent to the transfer of the property, although the individual goods he 
ascertained and they are in a state in which they ought to be accepted. 
3. Where the buyer is by the terms bound to do anything as a condition, 
either precedent or concurrent, on which the passing of the property de­
pends, the property will not pass until the condition be fulfilled even though 
the goods may have been actually delivered into the possession of the 
buyer." 
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This rule is quoted with approval by Judge Spear in delivering the opinion in 
Bonham vs. Hamilton, 66 0. S. 89. In my opinion the second application of the 
above quoted rule fits the case presented by you. The price of the goods could 
not be ascertained until the cattle were weighed. The title did not pass until that 
process had been completed. As soon as the weighing had taken place, however, 
and the price was ascertained the title did pass although the price might not have 
been paid. Had the weighing taken place before the listing day then K's. position 
would have been exactly correct, and he would have been obliged to list the cattle 
as the property of D., and also to list the unpaid purchase price ascertained by the 
process of weighing as his "credits;" but prior to the weighing of the cattle the 
title to them could not pass under the rule as laid down by the authorities, and 
until the title passed the cattle, as such, were as fully and completely the property 
of K., as if he had never contracted with D. for their future delivery. He could 
have sold them to a third party all(L D's. only remedy would have been for a breach 
of the contract. 

A case somewhat more nearly in point than the one cited is that of Gills vs. George, 
8 0. C. C. n. s. 393, cited by you. The facts in that easel are not quite identical with, 
but nevertheless are essentially similar to those in the case presented by you. The 
subject-matter of the contract was the same, i. e., cattle to be fattened and weighed 
at a future time. The court held that the title did not pass until the weighing 
took place, so that when some of the cattle were destroyed prior to that time the 
loss fell upon the vender in whose possession they were at the time. As stated 
by Wildman, ]., at page 397: 

"* * * two things were left to be done. One was the delivery of the 
stock and the other was the payment of the price, which, before its pay­
ment, was to be ascertained by the weight of the cattle. It is not said in 
so many words that the cattle were to be weighed, but manifestly there was 
no other manner by which the price of the cattle could be ascertained." 

Thereupon the court applied the rule as laid down in Bengamin on sales and 
reached the conclusion already stated. 

I am, therefore, of the opinion that the cattle were properly taxable against 
K. This conclusion makes it unnecessary for me to consider the question as to 
whether or not the assessor had the authority to determine the ownership and to 
refuses to accept K's. list as agent or bailee. It is sufficient to note that even if 
the assessment should be set aside on this ground, the county auditor, under the 
powers vested in him by statute, might place the property on the duplicate against 
K. as omitted property; so that any irregularity in the assessment would become 
quite immaterial. In fact it has become a well settled rule that mere irregularities 
and technical defects in the proceedings resulting in an assessment of property for 
taxation will not be relieved against where the substantial· rights of the taxpayer 
are not affected thereby. 

In this case the only real damage which K. ·will have suffered by reason of the 
premises is the possibility of a penalty being charged against him because of his 
failure to list or because of his failure to pay the tax before the last day of payment. 
These damages, however, he has suffered through his own erroneous interpretation 
of the law, and I do not believe there is authority to relieve him from their pay­
ment, even though his action throughout has been, as you state, in good faith. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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795. 

EIGHT HOUR DAY OX PUBLIC WORKS-LIABILITY IXSURAXCE­
EDUCATIONAL IXSTITUTIOXS XOT INCLUDED. 

The law calling for an eight hour day on public works does not apply to edu­
cational institutions such as Miami University. Such an institution is not a public 
'l.l:Ork in the sense intended by the statute. Such institutions are not included with­
in the terms of tl•e employers' liability act and lzave no power to contribute to the 
state insurance fund and cannot be compelled to do so. 

CoLUMBUS, OHio, February 13, 1914. 

HoN. R. M. Ht:GHES, Acting Preside11t, },fiami University, Oxford, Ohio. 

DEAR SIR :-I am in receipt of your letter asking my opinion on the following: 

"1 have been interested to learn whether or not the law calling for 
an eight hour day on public works and the employers' liability act apply 
to l\Iiami University at Oxford, Ohio, and when these laws should be­
come operative. 

"We employ engineers, janitors and laborers in addition to those who 
have charge of the domestic work in the boarding department. 

"Any· advice from your office relative to the applicability of these 
laws to :\liami University and the other educational institutions of the 
state and as to the steps we should take toward observing them would be 
greatly appreciated." 

The act of April 28, 1913 (103 0. L., 854), provides: 

"Except in cases of extraordinary emergency, not to exceed eight 
hours shall constitnte a day's work ami nut to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state. or any political subdivision thereof, whether clone by 
contract or otherwise; and it shall be unlawful for any person, corpora­
tion or association whose duty it shall he to employ or to direct and con­
trol the services of such workmen to require or permit any of them to 
labor more than eight hours in any calendar clay or more than forty­
eight hours in any week, except in cases of extraordinary emergency. 
This section shall not be construed to include policemen or nremen." 

The :\liami University was organized in the early part of the last century, 
nearly or quite a hundred years ago. It commenced to receive students about 
1825 and never received any appropriation from the state until about 1885 as stated 
in Howe's History. This brings us to the language of the constitution "workmen 
engaged on any public work carried on or aided by the state or any political 
subdivision thereof" and the last sentence of the act in question. "This section 
shall not be construed to include policemen or firemen." Under ordinary rules 
of construction this last sentence would be for consideration, but inasmuch as 
the act of April 28, 1913, is a very apparent effort to pass a law in compliance 
with section 37 of article II of the constitution as amend'ecl September 3, 1912, 
which amendment was intended to supply a want made apparent by the decision . 
of the supreme court in The case of the City of Cleveland vs. The Construction 
Company, 67 0. S., 197, it becomes more necessary to construe the language of 
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the constitution than that of the statute. In the 67 0. S., case the contro­
versy was as to the constitutionality of the act of April 6, 1900, (94 0. L., 357) 
which was entitled: 

"An act to provide for limiting the hours of daily service of labor-
. ers, workmen and mechanics employed upon public works' or for work 

done for the state of Ohio, or any political subdivision thereof, providing 
for the insertion of certain stipulations in contracts of public works; im­
posing penalties for violations of the provisions of this act, and providing 
for the enforcement thereof." 

In this act it will be observed that it was atte.mpted to include laborers, work­
men and mechanics employed upon public works or for work clone for the state. 
In the amendment to the constitution the language is "workmen engaged on any 
public work carried on or aided by the state," while in the statute will be found 
that which is absent from both. ",This section shall not be construed to include 
policemen or firemen." The only reason for calling attention to this provision 
grows out of the fact that looking at the statute alone it might be thought it was 
the legislative intention to include all persons working for or in the employ of 
the state except policemen or firemen, and that this sentence was added because 
in its absence policemen and firemen might be construed as included within the 
meaning of the previous part of the section. However this may be, we will con­
sider the matter from its presentation in the act of April 6, 1900. This shows 
us that the original idea was to control the hours of labor not only upon public 
works but upon work done for the state or any political subdivision thereof. The 
constitutional convention adopts the first and lea-ves the last, and it is not unfair 
to assume from this that the object of the amendment was to overcome the effect 
of the decision in the 67 0. S. case, and that the convention further considered the 
act of 1900 and concluded to only use such portion thereof as related to public 
work in the amendme.nt, and in doing so determined to leave out the matter of 
"work done for the state," which as is readily seen is a much broader statement 
and might include many men engaged in public work carried on by the state. 

I am, therefore, led to conclude that it was not the intention of the framers 
of this amendmen_t to make it as broad as the act of 1900, and, therefore, whatever 
of strength might be added by the last sentence of this statute, in construing the 
statute as if it stood alone, it is of no avail to vary or change the plain import of 
the language used in the amendment, and we are relegated to a determination of 
what is included in the language "workmen engaged on any public work carried 
on or aided by the state." 

If this language could find neither lodgment nor application without applying· 
it to universities, lighting companies and public utilities owned or operated by the 
state or sume political subdivision, no question of the application or construction 
might arise; but such is not the case, as at one time the term "public works" had 
a definite and well understood meaning applied as a matter of fact almost. exclu­
sively to canals. 

As the state and various political subdivisions thereof are engaged nearly and 
probably all of the time in erecting public buildings, bridges and roads, and the 
state is aiding the ,tivisions in many respects in construction and maintaining roads 
and highways and maintaining and operating the same such language finds plain 
and easy application, and it is only necessary to give it its plain and every day 
meaning and apply it to workmen engaged on public work as distinguished from 
workmen for the public, and thereby confining it to constructive work, betterment, 
building and improvement carried on and aided by the state. This brings us to a 
consideration of the question whether: 
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(1) The ::O.fiami L'niversity is a public work carried on or aided by the state, 
and 

(2) If it is, what classes of its employes are within the eight hour rule? 

To my mind an educational institution, regardless of its public character, is 
not within the meaning of this language. It is not a public work in the sense of 
this amendment and it is immaterial whether it is or is not carried on or aided 
by the state. 

As nearly in point as any case I have been able to find is that of Blank vs. 
Kearny, 44 X ew York appellate division 592, wherein the question was made as 
to whether the phrase ·'any public work or improvement" as used in the laws of 
the state of Xew York, included matters like public lighting. In the course of the 
opinion in this case will be found: 

'·Separate lighting contracts are required to be made in each borough, 
'or in such subdivisions of the city as may appear to the board of public 
improvements and the municipal assembly to be for the best interests of 
the city.' The contracts must be for the term of one year and be awarded 
to the lowest bidder. 

''These seem to be the principal statutory provisions bearing upon 
the plaintiff's cause of action, unless it is affected by the following clauses 
of section 413 of the character: 

"Except as herein otherwise provided, any public work or improve­
ment within the cognizance or control of any one or more of the depart­
ments of the commissioners who constitute the board of public improve­
ments, that may be subject of a contract, must first be duly authorized 
and approved by a resolution of the board of public improvements and an 
ordinance or resolution of the municipal assembly. * * * \Vhen a 
public work or improvement shall have been duly authorized as aforesaid, 
then but not until then, it shall be lawful for the proper department to 
proceed in the execution thereof in accordance with the provisions and 
subject to the limitations of this act. 

"Ii the phrase ·any public work or improvement' in this section was 
intended to comprehend service rendered and supplies furnished in car­
rying on the ordinary functions of a municipality whenever carried on 
through the agency of a contract, then the learned judge at special term was 
right in continuing the injunction. In our judgment, however, section 
413 of the Greater New York charter relates rather to public worlo:s in 
the nature of betterments and does not refer at all to such a matter as 
public lighting, which must constantly be provided for from day to day 
and month to month in the administration of the affairs of the city." 

Blank vs. Ke~m1y, 44 X. Y., App. 595. 

* * * * * 
The question of the application of the employers' liability act rests solely 

upon a construction of the same. 

Section 13, (103 0. L. 77,) reads as follows: 

"The following shall constitute employers subject to the provisions of 
this act: 

"1. The state and each county, city, township, incorporated \'illage 
and school district therein. 
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"2. Every person, firm, and private corporation including any public 
service corporation that has in service five or more w.orkmen or opera­
tives regularly in the same business, or in or about the same establish­
ment under any contract of hire, express or implied, oral or written." 

Section 14 on the same page defines "employe" "workman" and "operatives," 
and reads as follows: 

'"The term 'employe,' 'workman' and 'operative' as used in this act, 
shall be construed to mean: 

"1. Every person in the service of the state, or of any county, city, 
tqwnship, incorporated village or school district therein, including regu­
lar members of lawfully constituted police and fire departments of cities 
and villages, under any appointment or contract of hire, express or im­
plied, oral or written, except any official of the state, or of any county, 
city, township, incorporated village or school district therein. Provided 
that nothing in this act shall apply to policemen· or firemen where police­
men's and firemen's pension funds are now or hereafter may be estab­
lished and maintained by municipal authority under existing laws. 

··z. Every person in the service of any person, firm or private cor­
poration, including any public service corporation employing five or more 
workmen or operatives regularly in the same business, or in or about the 
same establishment under any contract of hire, express or implied, oral or 
written, including aliens, and also including minors who are legally per~ 
mitted to work for hire under the laws of the state, but not including any 
person whose employment is but casual, or not in the usual course of 
trade, business, profession or occupation of his employer." 

The following sections of the act provide means whereby the state and political sub­
divisions thereof named in this act may obtain funds for contribution to the 
state insurance fund; how they are to be paid and the like. 

Inasmuch as the legislature has provided that certain taxing districts of the 
state and certain political subdivisions thereof shall participate in this state in­
surance and has provided the means whereby the premium therefore may be met, 
and has neither named colleges, institutions of learning, or by other designation 
included institutions like the Miami University, I am of the opnion that they 
are not included within the terms of the employers' liability act, have no power 
to contribute to the state insurance fund, and cannot be compelled to do so. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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i96. 

CITY EXGIXEER-A.SSIST A::\T TO THE CITY E::\GIXEER-SAL\RIES­
RESOLCTIOX-PER DIE:\1-PUBLIC POLICY-C0:\1PEXSATIOX. 

lsi. ·rvhere a city council passes a resolution directiug that all bills of au 
assisfa11f engineer, ~vhiclz remai11 unpaid, shall be paid, and the cngi11ecr <c•ould be 
e11titled to the compensation stated i11 the bills before cozwcil when said rcsolutio11 
was passed. II e a·ould be wtitled to pay according to the terms of the resolutiou. 

2nd. The city engineer <vould 11ot be eutitled to draw compensation from the 
city at one price for the assistant and pay a less amount to the assistaut; the city 
•mginccr would uot be e11titled to all)' part of the assistaut e11gi11eer's COIII/>Cilsation. 
It would be against public policy to permit a city ellgi11ecr to drmv a per diem from 
the county and au hourly compensation from the city for services reudered 011 the 
same day. 

CoLUMBL'S, OHIO, July 16, 1913. 

Bureau of illspcctioll a11d Supervision of Public Offices, Columbus, Ohio. 

·GENTLEMEN:-Your favor of April 7, 1913, is received in which you inquire: 

"We submit herewith certain legislation and facts concerning payments 
made for services of a city engineer, rendered to the city of Tiffin, Ohio, 
and would respectfully request your written opinion upon the following 
questions, growing out of said employment: 

"First. In view of the above. was said assistant engineer entitled to 
compensation at the rate of 60 cents per hour prior to resolution of August 
15, 1910? 

"Second.. Could the city engineer legally draw the compensation of the 
assistant engineer employed hy him and pay said assistant engineer less 
than the amount drawn' 

"Third. Could said engineer legally draw a per diem from the county 
and an hourly compensation from the city for services rendered on the 
same clay?" 

The facts are submitted as follows: 

"On April 1, 1906, the board of public service of Tiffin, Ohio, entered 
into a contract with a civil engineer to act as city engineer at the following 
compensation: 60 cents per hour for services while engaged in engineer­
ing work for said city and 20 cents per hour for assistants necessary in 
such work. The last clause of said contract reads as follows : 'Section 3. 
This contract shall take effect on April 1, 1906, and be in fcrce and effect 
for one year from that elate.' 

"The abo,·e contract was entered into pursuant to an ordinanc~ of the 
city council creating the office of city engineer, prescribing his duties and 
directing the hoard of public service to make a contract at the rate of 
compensation said board deciclecl upon. 

"There was no further legislation on the part of the city council in 
respect to the office of city engineer until August IS, 1910, on which date 
the following resolution was passed: 'Fixing the compensation of the 
city engineer as follows: 60 cents per hour for engineer for time actually 
spent in the sen·ices of the city of Tiffin and 60 cents per hour for as­
sistant engineer, doing the same work a§ done by the city engineer, etc.' 
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"The director of public service on June 1, 1910, without any authority 
than that in effect April 1, 1906, entered into a contract with a civil engineer 
to act as city engineer for an indefinite period, at the following compensa­
tion: 'For the time spent in the service of said first party (city of Tiffin, 
Ohio), either by said second party (the city engineer) or by some competent 
person employed by him as assistant, performing the same work which said 
second party would perform, 60 cents per hour.' 

"On August 21, 1911, council passed a resolution declaring it the sense 
of the council that the compensation fixed theretofore (resolution of August 
15, 1910) for the city engineer be as follows: '60 cents per hour for 
his own services and 60 cents per hour for assistants doing the same work 
as the city enginer, the compensation of assistants to be paid by the city 
engineer.' 

"The said engineer served the city as city engineer during the years 
1909-10-11 and rendered itemized bills for engineer and assistant engineer 
at 60 cents per hour for engineer and 60 cents per hour for assistant 
engineer. 

''Payment- of said bills was refused by the city auditor on the ground 
that the original contract (April 1,. 1906) applied until June 1, 1910, and 
that the engineer could not draw the compensation of asdstant engineer, 
etc. 

''The city council on June 5, 1911, passed a resolution directing the city 
auditor to pay all engineering bills, he had prcYiously refused to pay, 
upon proper approval of the director of public service. 

"On August 21, 1911, the city auditor in accordance with the resolu­
tion of council (June 5, 1911) paid all bills rendered by the engineer during 
1909-10-11, said bills being properly approved by the director of public 
service. 

"Until the first ::\!omlay in September, 1909, the same individual em­
ployed by the city of Tiffin, Ohio, as city engineer sen·ed the county of 
Seneca as eurveyor at a per diem compensation of $5.00 and from ::\larch 
1, 1909, to the first .:\Ionday in September, 1909, it was found that said 
engineer received compensation irom the county for the same days for 
which he w.as paid an hourly compensation by the city of Tiffin. As an 
illustration said engineer drew $125.00 for 25 days' service rendered Seneca 
county during the month of ::\lay, 1909, and $66.00 for 110 hours' service 
rendered the city of Tiffin during the same month; the details of bills 
paid by the city show that 'ten hours was the greatest number of hours 
for which compensation was claimed in any one day. The number of 
working days in 1\lay, 1909, was 26. The said engineer drew compensa­
tion from the county for 25 days and at 10 hours per day, 11 days from the 
city of Tiffin." 

Your first inquiry requires a consideration of the statutes as they existed 
prior to, and also after, the passage of the Payne law. 

Section 145 ::\funicipal Code (section 1536-681 Re\·. Stat.) as set forth 111 9o 
Ohio Laws. page 68, provided: 

''The directors of public scn·1ce may employ such superintendents. 
inspectors, engineers, harbor masters, clerks, laborers. and other persons. 
as may be necessary for the execution of the powers and duties of this 
department, and may establish such subdepartments for the administration 
of affairs under said directors as may be deemed proper. Tlze co;llpe11sa-
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tiou aud bauds of all f>crsous af>f>oiuted or emf>lo:yed b}' the department of 
public sc;-;:icc slzall be fixed b} said directors, and no person shall be re­
moved except for cause satisfactory to said directors, or a majority of 
them." 

289 

Section 227, :\Iunicipal Code (section 1536-lUOS, Re,·. Stat.) as set forth m 
~6 Ohio Laws, page 95, provided: 

"Except iu tlze dcpartmcut of tublic service, council shall hy ordinance 
or resolution, except as otherwise provided in this act, determine the 
number of officers, clerks and employes in any department of the city 

• government, and shall fix by ordinance or resolution their respecth·e sal­
aries and compensation and the amount of bond to he given for each 
officer, clerk or employe in any department of the city government, if any 
be required, and said bonds shall be made by such officer, clerk or employe 
with surety subject to the appro,·al of the mayor of said city." 

• Dy virtue of these sections the directors of public sen·ice were authorized 
to fix the compensation of employes in the department of public service. These 
sections continued in force until August I, 1909, when the amendment by act of 
99 Ohio Laws, 562, known as the Payne law, became effective. 

Section 145, 1\Iunicipal Code, was therein amended to read as follows: 

''The director of public ~en·ice may establish such subdepartments as 
may be necessary and determine the number of superintendents, deputies, 
inspectors, engineers, harbor masters, clerks, laborers and other persons 
as may be ne£essary for the execution of the work and the performance 
of the duties of this department." 

Section 227, :\lunicipal Code, wao; also amended to read: 

"Council shall hy ordinance or resolution, except as otherwise pro­
vided in this act, determine the uumhcr of officers, clerks and employes 
in any department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation and the amount of 
bond to be given for each officer, clerk or employe in any department of 
the city gO\·ernment, if any he required, and said bonds shall be made by 
such officer, clerk or employe with surety subject to the approval of the 
mayor of said city." 

Section 145, :\lunicipal Code, is now known as section 4327, General Code, and 
section 227, :\Iunicipal Code as section 4214. General Code. ln carrying these 
sections into the General Code the language was slightly changed but the pro­
visions thereof are substantially the same. 

Since the amendatory act of 99 Ohio Laws 562 became effective on August 
1, 1909, council l~as the right to fix the compensation of the empfoyes in ques­
tion. lt appears that council did not fix any compensation for city engineer or 
assistant engineer until August 15, 1910. 

From January I, 1909, to August 1, 1909, it was the duty of the board of public 
service to fix the compensation, and after August I, 1909, council was authorized 
to fix the compensation. 

lt appears that the auditor refused to make payment of the claims of the 

10-A. G. 
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engineer, and that on June 5, 1911, council passed. a resolution authorizing the 
auditor to pay said claims when approved by the director of public service, anrl 
the same was thereafter paid. 

Your first question is as to the right of the assistant engineer to receive sixty 
cents per hour prior to the passage of the resolution of August 15, 1910. 

The time in question runs from January 1, 1909, to August 15, 1910. It is 
seen above that for a part of this time the board of public service had the right 
to fix the compensation and for the other part council had such right. 

First as to the time during which council had such right. 
Council did not fix the compensation until August 15, 1910, and no com­

pensation was fixed for the period from August 1, 1909, to August 15, 1910. 
The work had been performed by the assistant engineer and the city had 

received the benefit thereof. There was no legal obligation upon the city to pay 
said assistant as council had not fixed the compensation to be paid. 

Council did on June 5, 1911, pass a resolution authorizing the auditor to pay 
for the services of the assistant engineer. From the facts given it does not ap­
pear that council formally fixed a compensation to be paid the assistant engineer. 
Council did authorize, by resolution, the auditor to pay the bills upon the approval 
of the director of public service. 

Council could not delegate its power to fix compensation to the director of 
public service. But the bills apparently were before council, or were at least known 
to the members thereof, when the resolution was passed and if council knew the 
compensation stated therein, the resolution ;tuthorizing payment thereof would in 
effect be a fixing of the compensation. 

The question arises could council authorize the payment of a moral obliga­
tion of this nature. 

In case of Emmert vs. City of Elyria, 74 Ohio St., 185, Summers, J., says at 
page 194: 

"But, because a municipality is not legally liable to pay for a public 
improvement, it does not follow that it is not under a moral obligation to 
do so or that a court because it will not enforce payment will enjoin it. 
The contract for paving this street is not ultra vires. If invalid it is so 
merely because the contract was made before the bonds to provide the 
money to pay for it were sol(!. X ow that the work has been clone in ac­
cordance with the contract and the bonds have been sold and the money 
to pay for it is in the treasury, it is right that it should be paid for and a 
court of equity ought not, unless its failure to do so would defeat the 
purpose of the law, prevent the municipality from doing what equity 
and fair dealing would exact from an incliviclual." 

Equity and fair dealing would require an individual to pay the assistant 
engineer for the services performed by him. 

Council in passing the resolution of June 5, 1911, recognized the moral ob­
ligation of the city and authorized payment. \Nhile the fixing of the compensa­
tion after employment is not regular and should not be encouraged, the purpose 
of the law in this case was not defeated as council itself fixed the compensation. 

The amount of compensation stated in the bills before council at the time 
the resolution of June 5, 1911, was passed would he the amount to which such 
assistant engineer would be entitled to receive for services rendered from August 
1, 1909, to August 15, 1910. 

Council had no right to fix the compensation for the period from January 1, 
1909, to August 1, 1910. The compensation for this period was to have been fixed 
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by the board of public service. The board employed the assistant engineer and 
the presumption would be that it also fixed th~ compensation to be paid. 

The acts of the board of public sen·ice as to the contract of April 1, 1906, are 
not given. The contract itself is limited to one year. This does not show that 
the compensation fixed was limited to one year or to that particular contract. If 
the compensation was fixed by the board of public sen·ice in April, 1906, that 
compensation would continue until changed by the board, or its power to fix 
compensation was taken away. 

Council could not by resolution passed ] une 5, 1911, authorize payment of a 
compensation for that period greater than that fixed hy the board of public service. 

If an assistant engineer was employed under the original contract of April 
1, 1906, at twenty cents per hour and continued to work from year to year he would 
be presumed to be working for the same compensation unless other provision had 
been made. The presumption is that the board of public service fixed the com­
pensation of the assistant engineer and that amount would continue as the com-
pensation to.be paid until changed. · 

Payment had not been made for these services and council could in June, 1911, 
if they acted in good faith and did not abuse their power of discretion, pass a 
resolution authorizing the auditor to pay for such services at the rate fixed by the 
board of public service. This would be a recognition of a moral obligation as in 
the case where council had a right to fix the compensation in the first instance. 

In answer to your first question: 

The assistant engineer would be entitled to recei,·e, under the resolution of 
] une 5, 1911, the compensation as fixed by the board of public service for services 
prior to August 1, 1909, and he would be entitled to the compensation stated in 
the bills before council when said resolution was passed, for services performed 
from August I. 1909, to the time when the resolution of 1\ugust 15, 1910, became 
effective. 

In answer to your first question: 

The city engineer would not he authorized to draw compensation for the city 
at one price for an assistant ami pay a less amount to the assistant. The city 
engineer is not entitled to any part of the compensation to he paid to the assistant. 

Your third inquiry involves the right of an engineer to llraw pay from the 
county and city for services on the same day. 

No employe can draw pay from two public corporations for the same services 
unless the work is a joint obligation of two corporations and each is to pay a 
part thereof. An employe may work a full day for the county and on the same 
day, but at different hours. perform services for a city. In such case he would be 
entitled to pay from the county for the time spent in its work and from the city 
for the time employed in its behalf. 

It would be against public policy to permit an engineer who is employed by 
the day, or hour, to draw pay from the county and city for the same time. ln order 
to draw pay from both the work should he separate and distinct and the work. 
for the city should he performed at a time when he was not under duty to work 
for the county, or vice versa. 

If the engineer, by working overtime, did actually get in the time for which 
he ch~rged, he is entitled to pay therefor. l f he did not get in that time then the 
bills would be excessive and he would not he entitled to the excessive amount. 

This inquiry resolves itself into a question of fact as to whether or not the 
engineer actually performed the services for which he received pay. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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797. 

WORKMEN'S COMPENSATION ACT-HOSPITALS, COUNTRY CLUBS, 
ETC., CO~IE WITHIX THE PURVIEW OF THIS ACT. 

Corporations not for profit such as hospitals, country clubs, etc., regularly em­
ploying more than five workmen come within the workmen's compensation act and 
are to be considered employers within the meaning of tlze compulsory compeilsation 
law of 1913. 

CoLUMBt:s, OHIO, February 26, 1914. 

HoN. WALLACE D. \' APLE. Chairma11, I11duslrial Com mission of Ohio, Columbus, 
Ohio. 

DEAR SIR :-I have your inquiry of December 17, 1913, wherein you request my 
opinion as to whether corporations not for profit, such as hospitals, country clubs, 
etc., having in their employ more than five employes, are to be considered employers 
within the meaning of paragraph 2, section 13 of the compulsory compensation act 
of 1913 . 

. Paragr~ph 2 of section 13 of the act in question reacls thus, m defining who 
shall constitute employers: 

"Every person, firm and private corporation, including any public 
service corporation, that has in its sen·ice five or more workmen or oper­
atives regularly in the same . business, or in or about the same establish­
ment under any contract of hire, expressed or implied, orally or written." 

Paragraph 2 of section 14. defining employe, workman and operative, uses the 
following language: 

"Every person, in the service of any firm or private corporation, in­
cluding any public service corporation, employing five or nwre workmen 
or operatives regularly in the same business, or in or about the same es­
tablishment, under any contract of hire, express or implied, orally or 
written including aliens, and also including minors who are legally permitted to 
work for hire under the laws of the state, but not including any person whose 
employment is but casual or not in the usual course of trade, business, pro­
fession or occupation of his employer." 

The second paragraph of section 14 includes within· its purview, as employes, 
every person, firm and private corporation having in its sen·ice five or more work­
men or operatives regularly either in the same business, or in or about the same 
establishment. It will be noted that the disjunctive "or" is used in this connection 
rather than the conjunctive "and;" hence, it must follow that if five or more work­
men are regularly employed in the same business, or in or about the same es­
tablishment, the employer comes within the provision of section 13. It may bt 
very plausibly argued that the word ''business' carries with it the implication 'of an 
enterprise cotiducted for the purpose of profit, but this does not seem to me to be 
an entirely accurate characterization of the word. 

Lindley, L. J., in Rose vs. l\1 iller, 27 Ch. D., 88, says: "The word means almost 
anything which is an occupation as distinguished from a pleasure-anything which 
is an occupation or duty which requires attention as a business." If this definition 
be accepted, it would seem that the conducting of an enterprise for profit is not 
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essential in order to render the conduct of such enterprise a business. In other 
words, a business may be something in which no financial gain is made or in­
tended to be made. Even if this word should be given a narrower meaning than 
I think should be given it, nevertheless, there would be no escape from the alter­
native expression "in or about the same establishment." An establishment has been 
defined to be the body of persons composing a business organization, household, or 
any public or private institution, together with the building or buildings they occupy. 
(Funk & Wagnalls Xew Standard Dictionary.) An institution whether public or 
private (Century Dictionary). 

Xow it would seem to me that a club, as well as a hospital would come within 
the foregoing definition of establishment, and being an establishment, if five or 
more workmen are employed therein, such institution is within the scope of section 
13 of the act in question. 

The next question is whether or not paragraph 2 of section 14 must be so read 
as to limit the scope of the second paragraph of section 13. The paragraph to 
which we are now referring excludes from its operation, in defining employe, 
workman and operative, any person whose employment is but casual, or not in the 
usual course of trade, business, profession or occupation of his employer. 

~ow the word "trade" is usually considered in connection with the barter of 
goods for money or for other goods, "business," we have already discussed, and 
the word "profession" does not apply to a hospital or country club. I think, how­
ever, that the word "occupation" is broad enough to cover the carrying on of a 
club or hospital, and I am really inclined to the belief that the word ''business" also 
covers the same situation. This fact, considered with the fact that the remaining 
language of the two sections quoted, seems clearly to indicate that employers of five 
or more workmen who are regularly employed in or about the same establishment, 
should be included within the scope of the workmen's compensation act, inclines 
me to the belief that it was not the legislative intent to exclude from the operation 
of this law hospitals and clubs employing five or more workmen. 

Directly answering your question, I desire to say that, in my judgment, cor­
porations not for profit regularly employing more than five workmen in connection 
with such said hospital or club, are to be considered employers within the meaning of 
the compulsory compensation act of 1913. 

Very truly yours 
TIMOTHY S. HOGAN, 

Attorney General. 
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798. 

LIABILITY BOARD OF AWARDS-LIABILITY INSURANCE-OK WHO:\I 
LIABILITY INSURAXCE SHOULD BE PAID-LABORERS E:\IPLOYED 
I:\ FOREIGN" STATES. 

In the collection of premiums from employers in the stale insurance fund no 
portion should be paid where the employers pay to employes emplo)•ed or hired in 
a foreign state, but that part of the pay roll which constitutes payment made to em­
ployers of Ohio employes who are hired in Ohio mul sent out of the state in the 
course of their employment should be included. 

CoLUMBUS, OHIO, February 25, 1914. 

HoN. WALLACE D. YAPLE, Chairmau, Industrial Commission of Ohio, Columbus, 
Ohio. 

DEAR SIR :~Under date of December 17, 1913, you wrote us as follows: 

"It has been the practice of our commission and its predecessors, the 
state liability board of awards, in the collection of premiums from em­
ployers for the state insurance fund, to include in the pay roll of such 
employers such employes as may have been employed in the state of Ohio 
and sent out of the state into some foreign state or country to perform 
services contemplated by the contract or employment. \Ve have not, how­
ever, included any portion of the pay roll of such employers paid to em­
ployes employed or hired in such foreign state or cotintry. 

"] t has also he en our practice to pay compensation to employes of Ohio 
employers who are employed in Ohio and sent out of the state and injured 
in the course of their employment. 

"A number of employers have questioned the correctness of our con­
struction of the law in this respect, and as the question arises so frequently 
now that compulsory compensation act is about to become effective, I 
should appreciate an opinion from your department on the question." 

Accompanying your communication is a letter from an employer in which he 
suggests that if an accident occurs out of the state of Ohio the employe could 
bring an action if he so desired, and the employer, who had insured in the Ohio 
fund, would have no protection. 

I have embodied this last suggestion in this communication for the reason that 
my opinion will deal with that phase of the case. 

Preliminary to a discussion of the questions involved, I should like to call 
your attention to the decisil.\n of the supreme judicial court of ;\J assachusetts in re 
Liability Company, 102 1\. E., 693, wherein the facts show that the injured person 

made a contract with his employer in l\fassachusetts and took advantage of the 
compensation act of that state. In the course of his employment the employe was 
injured in New York, where he incidentally worked. The insurance company had 
been paid by the employer for insuring his employes in the course of their employ­
ment whethe1· urithin or without the state. The last italicized language was treated 
by the court as being immaterial because the insurance policy did not add anything 
to the language of the statute, but merely provided for the performance of the re­
quirements and payment of compensation designated i11 the act: If the law covered 
injuries received outside of the state the insurer contracted therefor, otherwise not. 
vVhile conceding for the purpose of the judgment in that case it was withi11 the 
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power of the legislature to gi~·c extra territorial force to the act, the court held 
that this had not been done, hence the employe had no claim against the insurer. 

The cardinal point developed in this case, it will be seen, was the fact that by 
its terms the law applied only to injuries received within the state. There can ·be 
no question that statutes ordinarily fix the rights of parties within the state, and 
to gi,·e them wider operation, apt and unequivocal language must be used, which 
was not true of the :\Iassachusetts act. 

The English decisions support the :Massachusetts rule to the effect that unless 
it is clearly otherwise provided the English workmen's compensation act has no 
effect beyond the territorial limits of the United Kingdom. 

Tomalin vs. Pearson, 2 K. B., 61. 
Hicks vs. :\iaxton, 124 L. T. ]., 135. 

and also a decision announced in 1912, and reported in volume 2, K. B. reports for 
that year. 

:Mr. Bradbury on page 44 of his "\Vorkmen's compensation law" says: 

"X aturally, the compensation laws, like other state statutes, have no 
extra territorial effect. That is. should the employer and employe both 
reside in X ew Jersey, for example, and the employe should be sent into 
the state of Pennsylvania on the employer's business, and there injured, 
(there being no compensation law in Pennsylvania), such employe could not 
recover compensation in ::\ ew Jersey. The same rule has been established 
in Great Britian." 

From the foregoing it is apparent that we must examine the Ohio act in order 
to ascertain whether it was the legislative intendment that this act should be given 
force beyond the state of Ohio. \Vhile there are some expressions in the law that 
might indicate that no such desire was entertained by the general assembly, the law 
in some respects bearing an analogy to the :\[assachusetts act, nevertheless a careful 
inspection of the law will, I think, clearly evince legislative intent to have the act 
apply to those employes who are employed within the state of Ohio and as an in­
cident to their employment are sent beyond the borders of this state and are there 
injurecl. 

The second paragraph of section 13, defining what employers shall be subject to 
the provisions of the act, expressly states that every person. firm and private cor­
poration, including any public service corporation, that has in its service five or 
more workmen or operatives regularly in the same business are constituted em­
ployers. 

In the second paragraph of section 14. employe. workman and operative are 
defined as every person in the service of any person, firm or private corporation, in­
cluding any public service corporation, employing five or more workmen or oper­
atives regularly in the same business, etc. 

Section 22 provides that, except as otherwise prodded, every employer men­
tioned in subdivision 2 of section 13 shall pay into the state insurance fund the 
amount of premium fixed by the state board of awards. 

Section 23 exempts employers complying with the provisions of the last named 
section from liability to respond in damages for injury or death of any employe, 
"wlzere~·er ocrurri11g," during the period covered by such premiums so paid into 
the state insurance fund. or during the time in which the employer is permitted to 
pay compensation rlirect to his injured or the dependents of his killed employe. 

Section 24, authorizing any employer of less than five workmen to insure in 
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the state fund, expressly states that when he is so insured he shall not be liable 
in damages, save as provided in the act, for injuries or death of any such employes, 
"wherever ocwrring," during the period covered by such premiums. 

Section 25, providing for the disbursement of the state insurance fund, re­
quires payment to employes of employers who are insured in said fund, and who 
have been injured in the course of their employment "wheresoever such injuries 
have occurred." 

Section 27 authorizes any employe, whose employer has failed to comply with 
the provisions of section 22, and who is injured in the course of his employment, 
"wheresoever s11ch injury has occurred,'' and which was not purposely self-inflicted,. 
or his dependents in case of death, in lieu of civil action, to file his application with 
the said board of awards for compensation. 

The language which has been emphasized and italicized in the foregoing, makes 
manifest the fact that it was the object and scope of this act to include within 
its purview those employes who are hired in this state and who are injured in the 
course of their employment outside of Ohio. 

With these considerations ·in mind, and taking the view that I do of the law, 
the next question will be what force and effect will be given by the courts of other 
states to this act, in case the employe brings an action against his employer who has 
contributed to the state insurance fund of this state. 

That the act in question is a constitutim1al and valid enactment is unquestionable 
in view of the decision of the supreme court in this state in the case of State ex rei. 
vs. Creamer, 85 0. S., 349. Therefore, it must be assumed that it is in accord with 
the constitution and the recent amendment thereto, as well as with sound public 
policy, for the state to provide that an employe may be deprived of his right in 
action in tort by an enactment as the one herein under discussion. The same theory 
has been maintained in other states where the constitutionality of similar acts has 
been under discussion. Under the law of this state, as it now stands, whenever an 
employer hires a workman or operative, the Ohio law must be read into that con­
tract, the employer saying in substance to the employe: "I shall employ you to 
perform these services for me at the compensation we have agreed upon, and when 
you accept such employment, you do so subject to being deprived of certain rights 
of action against me in case you are injured in the course of your employment, 
provided I contribute to the state insurance fund the premium required of me by 
the state board of awards. 

The employe, in turn, says in effect to the employer by entering the service: "I 
accept such employ111ent according to these conditions and I waive any right of 
action I have against you insofar as the Ohio law deprives me of such rights of 
action, and I agree to accept compensation out of the state insurance fund, when­
ever such law requires me so to do." 

It is thus apparent that the relationship of employer and employe in this par­
ticular is contractual. I wish to emphasize thjs for the reason that it obviates a 
discussion of the doctrine of comity. or what may be called international courtesy, 
with reference to the application and enforcement of wrongful death and personal 
injury statutes, as such doctrine is enunciated in those decisions arising where an 
employe has been injured in one state and brings an action in another. I have 
reference to such cases arising under conflict· of such statu.tes which often exists 
when the statute of the place of injury is invoked in the courts where the action 
is instituted. 

It is a fmidamental principle that, as a general rule, the lex loci governs in 
actions of contracts, subject to the doctrine that neither by comity nor by the will 
of the contracting parties, can the ·public policy of a country be set at naught. In 
other words, the law of the country ,where the contract is made will obtain unless 
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the contract is made in one country to he wholly performed in another, or unlc,s 
the intention of the contracting parties is clearly otherwise, .except where such 
contract is contrary to the public policy of the state wherein it is sought to be en­
forced. An analogous principle is that announced with reference to insurance to 
the effect that the law defining the insurer's engagements is that of the place where 
the company issuing the policy has Its seat and where the loss is to be paid. The 
insurer is liable on the policy when it is good by the law of the state where the 
insurance has its seat, even though it be bad by the law of the state wherein the 
insured is situated. (Wharton on the conflict of laws, 3rd edition, section 465.) 

It has even been held that a court will not deny the effect of a stipulation to 
subject to contract to a law of a designated state, so far as it confers rights, or 
imposes obligations, that are not opposed to the distinctive policy of the foreign. ib. 
p. 1022. 

~Ir. \Vharton on pages 1062 and 1063 of the foregoing work states that the 
courts have adopted the rule that the nature, application and interpretation of a 
contract made in one state or country for the transportation of persons or property 
from a point in that state or country to a point in another was covered by the laws 
of the state or country in which the contract is made, and the transportation com­
mences. He also says on page 1077 that it is established by the weight of authority 
that the validity of a stipulation limiting the amount of the carrier's liability is to 
he determined by the law of the place where the contract is made and the trans­
portation comi11ences, without reference to the law of destination or that of the 
place where the loss or injury occurs. This rule is also applicable to the contract 
of a telegraph company made in one state for the transmission of a telegram to a 
point in another state. Such contracts arc gO\·emed by the law of the state in 
which the contract is made rather than by the law of the state in which it is 
received. ib. 1082. 

In discussing the governing law of torts, l\1 r. \:Vharton very succinctly and 
admirably express the true rule in the following language: 

"So, undoubtedly, any defense based upon the express terms of the 
contract is governed by the le:r loci coutractus even though the action be 
ex delicto." 

\Vith these principles in mind it would seem to be clear that when the contract 
of employment is made in this state and in the course of his employment the em­
ploye is sent beyond the borders of Ohio, and while without the state, attending to 
his employer's business, the employe is injured, he is entitled to receive compensation 
out of the state insurance fund, and in case he sues his employer, he will be bound 
by the terms of his employment, and will be deprived of his defenses if he would 
have been deprived of them had the injury occurred in this state. That is to say, 
wheresoever he may be injured he must he governed by the Ohio law. I think it 
may safely be assumed that the other states and territories of the United States 
will, by virtue of the principles of comity. uphold the Ohio law, unless, of course, 
it be in direct conflict with the public policy of the state where the action is brought. 
The rules laid down in :\lassachusetts and in England do not deny this doctrine, 
hut merely hold that the laws there under consideration did not apply to injuries 
that occurred without the borders of the country enacting the law relied upon. 
Taking the view that I do of the Ohio law, viz.: that it does cover injuries re­
ceived without the state, this, of course, renders those decisions inapplicable to the 
matter under discussion. 

An interesting decision upon this question arose in X ew York. One Anton V. 
Schweitzer sought to recover damages from his employer, Hamburg American Line, 
for personal injuries alleged to have been sustaiqed by reason of a defective 
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windlass furnished by the master for his use. Defendant denied the averments of 
the petition, alleged contributory negligence and set up, in substance, that in the 
month of August, 1906, plaintiff was employed by defendant as a member of the 
crew on defendant's steamship, Pretoria, which sailed, under the German flag, from 
Hamburg, Germany, to X ew York, and was a German ship; that both plaintiff and 
defendant were German subjects at the time of the making of the contract of em­
ployment, which provided for a voyage to X ew York and return, and was entered 
into according to the laws of Germany. During such voyage plaintiff sustained the 
injuries he complained of. It was also alleged that at the time the contract was 
made and while plaintiff was on the vessel and when he sustained the injury, 

"it was and now is the law of the empire of Germany that persons who 
are employed on board of a German seagoing vessel sailing under the 
German flag, as members of the crew, or in any capacity whatever, and 
who, while on· board such vessel in pursuance of such employment, or in 
consequence thereof, sustain personal injuries by reason of any cause what­
soever, shall have no right to claim, receive, sue for or recover any com­
pensation from the owner of such vessel, or from any person connected 
with or responsible for the management or operation of such vessel, for the 
injuries so sustained, or for the damage arising therefrom, unless it shall 
have been determined by the judgment of a court of competent criminal 
jurisdiction that the injuries were wilfully or intentionally caused by the 
person against whom such claim is made or suit brought; that plaintiff's 
injuries were not wilfully or intentionally caused by the defendant or by 
any person for whose acts or omissions the defendant is responsible, and it 
has not been determined by any court or authority that the injuries were 
caused wilfully or intentionally * * *; that it is and was the law of the 
empire of Germany that a person who is employed on board a German 
·seagoing vessel * * * and who sustains personal injuries through the care­
lessness * * * or any neglect of duty owed by the owner * * * or person re­
sponsible for the management or operation of the vessel, shall have the right 
to claim * * * compensation * * * exclusively from the society organized 
and existing under and in pursuance of the sea accident insurance law of 
the empire of Germany." 

To this answer the defendant, under the )Jew York practice, moved for an 
order directing plaintiff to serve a reply. The lower court denied this and defendant 
appealed to the appellate division of the supreme court. The court there decided 
that if the facts stated are only capable of denial a reply was unnecessary as they 
were deemed to be controverted, but when new matter set forth in a plea in bar 
is such as will colzstitutc a couzj>lete defeuse it will simplify matters if a reply i,; 
required. Hence the question in this case was whether the facts, stated in the answer 
might, if true, constitute a defense. 

\Vhat a foreign' law is, is a question of fact and therefore the auswer coutained 
a s/alellzcut of issuable facts. The court says, with reference to the legal question 
here involved: 

''The relation between the parties was contractual, and the answer al­
leges that the performance of the contract was to commence at Hamburg, 
but that said contract was not to be completed until the return of the vessel 
to that port. There is authority for holding, under such circumstances, that 
the lex loci contractus will control." 

The holding of the court was that plaintiff be required to reply to part of the 
answer. 
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Schweitzer vs. Hamburg, etc., 149 App. Div. 900. 

The case was subsequently tried and a verdict rendered for plaintiff. A motion 
to set aside verdict and for new trial was filed and sustained. 

Schweitzer vs. Hamburg Co., 138 :\. Y. Supp., 944. 

Jn this decision Judge Kapper took the view that the foregoing decision seemed 
to hold in effect that the German law, if proved, constituted a complete defense, 
and it had been established more completely than the statement of it in answer 
quoted in the decision by the appellate division. It must be noted. however, that 
under the German law the insurance fund is created by mutual contributions of 
employer and employe and that it is only under the terms of the law that the 
employe is taken into the service. "If it is ever," says the court, "to be held in a 
master and servant negligence action that the lex loci contractus which is foreign 
to the forum is to prevail, notwithstanding the action is ex delicto, and is brought 
in the forum where the cause of action arose, this seems to me to be that case." 

It was also held that the German law was not contrary to the public policy and 
laws of New York, and, therefore, it was a bar to the maintenance of the action. 

In Pensahene vs. Anddore Co. 138 ~. Y., Supp. 947, the court had before it 
a demurrer to a complaint based upon the elective compensation of New Jersey. 
Decedent was a resident of ~ ew York and was employed by defendant in ~ ew 
Jersey. While in such employ he was injured and ·as a result of such injuries, 
died. The New Jersey act is set out in the complaint, which averred that the sum 
of $2,400 was due by reason of the implied contract entered into in ~ew Jersey 
at the time of decedent's employment in New Jersey. The court held that: (a) 
the lex loci contractus controlled the rights of the parties and the action being 
transitory it existed in every place where the proper parties for its enforcement 
could be found; (b) the law of X ew Jersey was not contrary to the public policy 
of New York. From this it, of course, followed that the demurrer was overruled. 

Albanese vs. Stewart, 138 ?\. Y., Supp. 942, decided at about the same time, 
held that the New Jersey act governed an injury received· in ?\ew Jersey. This 
decision is quoted in Pendar vs. Machine Co. 87, Atl. 1, 3 (R. I.). 

The case of Pensahone vs. Auditore Co., supra, was carried to the appellate 
division where the decision of the lower court was reversed and leave granted 
plaintiff to file an amended complaint. The decision of four of the five justices 
before whom the case was heard was based upon the theory that the New Jersey 
law only applied where the co11tract of hiri11g was made in N cw Jersey, a11d fill! 

complaint failed to show. this. These justices refused to concur with justice Wood­
ward who wrote a separate opinion, as they held that his statement was obiter 
insofar as it went further than a mere discussion of the complaint. 

The opinion of Justice Woodward is to the effect that the inference was that 
the contract was made in New York, and therefore, the ~ew Jersey law could not 
be read into it; and that the ~ ew Jersey act was contrary to the public policy 
of New York. 

Categorically answering your question, ] desire to say that, in my judgment, 
your practice has unquestionably been correct in not including any portion of the 
payroll of employers paid to employes employed or hired in a foreign state or 
country, and in including that part of the payroll which constitutes payments made 
to employes of Ohio employer~ who are hired in Ohio, and sent out of the state 
in the course of their employment. You have been correct in pa_ving the latter class 
of employes compensation when they are injured in the course of their employment, 
even though such injury occurs beyond the boundaries of the state of Ohio. 
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I am also of the opinion that when the injury occurs without the state the em­
ployer, who contributes to the state insurance fund of Ohio, may rely upon the 
Ohio act to the same extent as he could if the action were brought in Ohio and 
the employe there injured, provided, of course, that the contract of employment 
was made in this state. 

803. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

LIABILITY INSURANCE-INTERSTATE AND l.NTRASTATE CO.MMERCE 
-EMPLOYERS ENGAGED IN TRANSPORTING CARGOES ON THE 
GREAT LAKES ARE WITHIN THE PURVIEW OF THE OHIO WORK­
MEN'S COMPENSATION ACT. 

Ohio employers hiring five or more employes regularly in the. business of trans­
porting intrastate or interstate commerce by water arc within the purview of the 
Ohio workmen's compensation act and are liable to contribute to the insurance 
funds, aud such employer will have in the admiralty courts the same defense as any 
other Ohio emplo:yer coutributiug to the state insurance fund who is sued in the 
state court. 

CoLUMBus, OHIO, March 3, 1914. 

HoN. WALLACE D. YAPLE, Chairman, Industrial Commission of Ohio, C olumbns, 
Ohio. · 

DEAR SIR :-Under date of November 28, 1913, you enclose a copy of a letter 
from Messrs. Goulder, Day, White & Garry, and state that this letter and your 
answer suggests a legal question upon which your commission desires my opinion. 

The facts, as gleaned from these letters, are that a great number of vessel 
companies operating upon the Great Lakes and tributary waters are Ohio corpora­
tions, whose employes consist, to a large extent, of men employed on their boats 
which are engaged in· interstate commerce and are divided into several classes, 
among which may be mentioned the bulk freighter class, which takes cargoes of 
coal, ore, grain, lumber, etc., for transportation between ports upon the Great 
Lakes, and which vessels are operated a large part of the time in waters outside 
of the jurisdiction of the state of Ohio and sometimes in Canadian waters; pas­
senger lines plying between different states; package freighters, acting as common 
carriers between points in different states., 

The question arising upon this state of facts is whether those companies come 
within the purview of the workmen's compensation act of this state, and whether 
the corporations contributing to such fund will be protected in case of accidents 
happening to members of the crews while the boats are in waters outside of the 
jurisdiction of the state of Ohio. 

In a recent opinion to your commission I have fully discussed the question 
of the enforcement of the workmen's compensation act of this state, by the courts 
of other states, when accidents occur in such other states to an employe who has 
been hired by an Ohio employer in this state, and whose work requires him at 
times to go beyond the borders of Ohio. The conclusion at which I there arrived 
was that the workmen's compensation act of this state was intended to cover such 
injuries as occurred outside of Ohio, when the contract of employment took place 
in this state and the employe was injured in the due course of his employer's 
business. In view of the full expression of my position upon this matter, I shall 
not here further discuss that phase of the question. 
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The preliminary question ha,·ing been di,posed of in the opinion to which I 
have just referred, the next question for discussion is whether the workmen's 
compensation act of this !>tate applies to the class of carriers referred to in the 
foregoing statement of facts. 

Employers, as defined in section 13 of the act in question, t 103 0. L., 77), 
comprise every person, firm and private corporation, including any public service 
corporation, that has in its service five or more workmen or operatives regularly 
in the same business, or in or about the same establishment, under any contract 
of hire, express or implied, oral or written. :\s defined in section 14, the terms 
"employe," "workman" and "operative," as used in the act, are to be construed 
to mean every pe~:son in the service of any person, firm or private corporation, in­
cluding any public service corporation, employing five or more workmen or oper­
atives regularly in the same business, or in or about the same establishment, under 
any contract of hire, not, however, including any person whose employment is 
but casual or not in the usual course of trade, business, profession or occupation 
of the employer. These sections both literally and in spirit clearly indicate that 
such employers as those hereinbefore spoken of, are within the purview of the 
workmen's compensation act of this state, unless there is some federal inhibition 
which precludes the possibility of such construc.tion. 

Section 2 of article II I of the constitution of the United States provided that: 

"The judicial power shall extend * * * to all cases of admiralty and 
maritime jurisdiction" 

while the federal judicial code provides that the district courts shall have juris­
diction 

"of all civil cases of admiralty and mantlme jurisdiction saving to suitors 
in all cases the right of a common law remedy where the common law is 
competent to give it." 

The following provision of the judiciary act has also been carried into the 
said code: 

"The jurisdiction vested in the courts of the United States in cases 
and proceedings hereinafter mentioned, shall be exclusive of the courts of 
the several states * '-' *: of all civil cases of admiralty and maritime juris­
diction; saving to suitors, in all cases, the right of a common law remedy, 
where the common law is competent to give it." 

It has also been contended that the Ohio act would be an interference with 
interstate commerce if construed to apply to interstate carriers by water, and con­
sequently would be invalid in violation of that provision of the federal constitution 
vesting in congress the power 

"To regulate commerce with foreign nations and among the several states 
and with Indian tribes." 

It is fundamental that the state has, through its power of police regulation, the 
right indirectly to affect interstate commerce in certain particulars, in the absence 
of legislation by congress upon the same subject. The regulation of the relation­
ship of master and servant is one of the instances wherein the state may legislate 
until such time as congress has enacted a law regarding the same subject-matter. 
Congres~ ha~ not yet legislated upon the liability of an irlterstate water carrier 
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to his employe while both are engaging in interstate commerce, and consequently 
it is not a valid objection to state legislation of this character to assert that it in­
directly affects interstate commerce. This matter has been decided in a discussion 
of the vVashington act to be found in Stoll ,·s. Pacific Coast S. S. Co., 205 Federal, 
169. 

Recurring to the question arising by virtue of the jurisdiction of admiralty and 
maritime cases being vested exclusively in the federal courts, we think it may be 
safely assumed that the common law remedy is saved to suitors where the common 
law is competent to afford such remedy. The right to proceed at common law is the 
continuance in plaintiff of the right to proceed i11 persollalll, and therforc, when an 
action is brought directly against the ship owner for damages the action may be 
brought either in admiralty or at common law, the jurisdiction being concurrent. Of 
course, if the suit is brought in the state court, the state statute would unquestion­
ably obtain, but it is contended that if the action was brought in admiralty, the en­
forcement of the act in that court would result in the curtailment of admiralty 
jurisdiction by abolishing a cause of action of which admiralty court had juris­
diction. This situation would arise when the employer had contributed to the state 
insurance fund and the employe was not injured by the wilful act of his employer 
or failure of the latter to comply with statutes enacted for the benefit of the em­
ploye. 

Preliminary to a discussion of this question, it is necessary that we ascertain 
the position of the federal courts upon the question of the effect given state 
statutes in admiralty courts, as well as what state statute is applicable and where a 
conflict may arise between the statutes of different states. 

In the case of Steamship Co. vs. Gilmore, 207 U. S., 398, the facts arose out 
of a collision of two vessels belonging to a Delaware corporation. The accident 
occurred on high seas. The Delaware statutes authorized the personal represent­
atives of a decedent to maintain an action and recover damages for wrongful 
death of such decedent. The court held that the Delaware statute applied, although 
the proceedings were brought in admiralty. Had it not been for such statute no 
action could have been maintained because, according to maritime law, the cause 
of action abates with the death of the decedent. In other words, there is no 
survivorship. This case is also authority for the holding that a statute of the 
character of that of Delaware is not repugnant to the commerce or admiralty 
clauses of the federal constitution where congress has not legisiated on the subject. 
The substance of the holding in the foregoing case is that where the law of a 
state to which a vessel belongs gives a right of action for wrongful death, the right 
of action given by the law of the domicile or flag will be enforced in an admiralty 
court of the United States. See also Deslione vs. Campagnic Generale Transat 
!antique, 210 U. S., 95. 

In Monongahela, etc., vs. Shinnerer, 196 federal, 375, it was held that a state 
statute might be enforced in admiralty by proceedings i11 perso11a111. In So. Pacific 
Co. vs. Da Costa, 190 federal, 689, an alien was killed by the bursting of a steam 
valve, while employed as coal passer on a steamship. The defendant was a cor­
poration resident of Kentucky. It was held that the law of that state governed 
although the accident happened on high seas. "A statute of a state may be applied 
to a suit in admiralty to recover for a death on the high seas arising purely from 
tort, when the vessel belonged to the state in question." Fisher vs. Transportation 
Co., 162 federal 974. 

A leading case is that of ~!cDonald vs. ~Ialloy, 77 N. Y., 546, wherein an action 
was brought to recover damages for wrongful death arising out of the destruction, 
by fire, of a steamer at high seas. The owners of the boat were residents of New 
York and the vessel was there registered. It was held that: (a) A state to which 
a vessel belongs may be regarded as the sovereignty whose laws will follow her 
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until she comes within the jurisdiction of ,orne other government; th) Civil rights 
of action for matters occurring at sea on hoard a vessel belonging to one of the 
states must depend upon the laws of that state unless they arose out of some matter 
over which jurisdiction had been vested in and recognized by the l:nited States 
government. 

In Cavanaugh vs. X avigation Co., 13 X. Y. Supp., 540, a passenger was killed 
in a collision on high seas. The defendant was a British corporation owning and 
navigating the colliding vessels. The English wrongful death statutes were hold to 
govern, and the limitation there fixed, obtained. 

A leading and interesting case is that of Thompson Towing & \\'reeking Co. 
vs. :\IcGregor et al. 207 Fed., 209. There a proceeding in admiralty was brought 
by the Towing Co. for limitation of liability respecting a boiler explosion which re­
sulted in the death of the decedent of one party to the action, and the injury of 
another party interested in the case. The appellee brought civil suit in the county 
courts of :\1 ichigan and appellant then proceeded in the federal court for limitation 
of liability. Among the objections urged against one of the claimants, was that the 
accident occurred in Canadian ~vaters, and hence the right of action of the decedent was 
go\·erned by the law· of that country under which suit was barred. The court held 
that the accident had happended in Canadian waters and the right of action as 
established by the :\lichigan statute was in force. This was held to be true be­
cause the boat which was blown up was registered and owned in :\1 ichigan and 
was there domiciled. Hence it was to he treated as part of :\lichigan territory. 
Until congress has acted, the state might, as respects its interests, enact proper 
statutes concerning matter within the federal power. This decision also maintains 
the doctrine that such construction does not require the giving of extra territorial 
effect to statutes, because the vessel under such circumstances is constructively a 
part of the territory of the nation to which the owner belongs. In :\Iurray vs. 
Pacific Coast S. S. Co., 207' Fed., 688, the very question here involved was before 
the district court of the western district of \ Vashington, southern division, but was 
not decided. An action had been brought against the Steamship Co. for damages 
for an injury received by plaintiff while in the employ of defendant. In his com­
plaint the plaintiff alleged that the defendant had not contributed to the \Vashing­
ton workmen's compensation act. Defendant answered alleging that the act was 
unconstitutional. A demurrer to this answer was sustained. The court held that 
the suit was one to enforce a common law remedy and was not a proceeding against 
any res, and was therefore not within the exclusi\·e jurisdiction of admiralty. As 
the plaintiff charged that the defendant was in default under the workmen's com­
pensation act, such act was inapplicable, and therefore defendant's contention that 
the law was unconstitutional would not he determined, since it was no bar to 
plaintiff's right to enforce his common law suit in either event. 

The foregoing cases undoubtedly established the proposition that if a vessel is 
owned in Ohio. she constructively con;;titutes a part of the territory of that state, 
and in the absence of congressional legislation, the Ohio law, at least insofar as 
it pertains to the actions for wrongful death, is applicable, even though the accident 
occasioning death should have happened on the high seas or within the territorial 
jurisdiction of another country. It is urged, however, that the Ohio workmen s 
compensation act abolishes a cause of action of which the admiralty court has 
jurisdiction, in case the employer contributes to the state insurance fund, and in so 
doing it divests the admiralty court of certain jurisdiction, thereby rendering the 
act inapplicable or invalid insofar as cases in admiralty are concerned. 

Section 23 of the act in ·question (103 0. L., 81) prO\·ides that employers who 
comply with the provi'iions of the act shall not be liable in damages at common law 
or by statute for injury or death to any employe during the period by the premium 
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paid into the state insurance fund. I cannot bring myself to the belief that the 
foregoing provision of the Ohio law, in any way, limits or is intended to limit the 
jurisdiction of admiralty courts. The state law grants to the employe a certain 
right to participate in the state insurance fund, and requires the employer to pay 
the premium upon which the employe's right is based. The employer, in turn, is 
granted the privilege of exemption from liability at common law or by suit. These 
rights do not affect the jurisdiction of the admiralty courts, but, on the contrary, 
may be enforced in the proper federal tribunal. The jurisdiction of the tribunal 
exists and may be invoked to give effect to the statutory rights. The case is tried 
in the admiralty court just as it would be in the state courts. The federal court 
has complete and full jurisdiction to administer the law of the state between per­
sons who come within its jurisdiction. If an action that would have been barred 
under maritime law, continues to exist and will be enforced in admiralty courts 
because the state statute provides for the su vh·al of such causes of action, then 
it would seem that state statutes applicable to injuries occurring to a servant by 
reason of the negligence of his master, on high seas and navigable waters, should 
and will be enforced in admiralty proceedings. In other words, the statute must 
be applied in admiralty just as if the suit had been brought in the state courts; 
and any elements of the cause of action or of the defense, which are open to the 
parties under the state statutes, may be relied upon in admiralty. The following 
cases throw some light upon this question: 

Ex parte McNiel, 13 Wallace, 236. 
Bigelow vs. ::-\ickerson, 70 Fed. 113, 30 L. R. A., 336, 340. 
Quintette vs. Bisso, 136 Fed. 825, 5 L. R. A., X. S., 303, 314. 
City of Norwalk, 55 Fed., 98. 

For the foregoing reasons it is my opinion that Ohio employers, hiring five or 
more employes regularly, in the business of transporting intrastate or interstate 
commerce by water, are within the purview of the Ohio workmen's compensation 
act, and are required to contribute to the state insurance fund. \Vhen they have 
contributed, and an employe is injured, the employer will have, in the admiralty 
courts, the same defei1se as would have any other Ohio employer contributing to 
the state insurance fund, who has been sued in the state court. 

It has been suggested that if the accident should happen in the territory of 
jurisdiction of some other state or country, the courts of such othe'r state or country 
would not enforce the provisions of the Ohio law. In my judgment, by vir.tue of 
the doctrine of comity, thr Ohio law will be held by the courts of other states 
to govern actions brought under the circumstances suggested. 

I have fully developed my views concerning this phase of the question in the 
other opinion, to which I referred at the outset of this communication, and I do 
not think it is necessary for me here to reiterate the views there expressed. Several 
of the decisions there cited, and especially that of Schweitzer vs. Ham burg, etc., Co .. 
138 N. Y. Supp., 944, is very pertinent to the matter in hand. 

Yours very truly, 
TIMOTHY s. HOGAN,. 

Attorney General. 
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799. 

C:\PlT:\L STOCK-1.:\CH.E.\SE OF C.\PlL\L STOCK- PREFERRED 
STOCK-ARTICLES OF IXCORPORATIOX. 

A full subscriptiou of tlze <'0111111011 stock alrcadJ• issued is 1101 a conditio11 prece­
deut to tlzc increase of capital stock of a corporatio11 by isszta11ce a11d dispositiou 
of preferred stock as provided i11 sectio11 8699, Geueral Code. 

CoLD!BCS, OHIO, :.larch 10, 1914. 

Ho:s-. CHARLES H. GRAVES, Secretary of State, Columbus, 0/zio. 

DEAR SIR:-\Vith your assent and at the request of :.Iessrs. Johnson & Jones, 
attorneys at law of Ironton, Ohio, I have reconsidered my opinion to you under date 
of April 18, 1911. In that opinion J held that sections 8698 and 8699, General Code, 
must he read in connection with each other, and that the condition precedent to the 
exercise of the general power provided for by the first of these sections must be 
understood as applicable to the second of them ; so that a corporation may not 
'increase its capital stock by issuing aJl(l disposing of preferred stock unless the 
capital stock as already authorized is fully subscribed and an installment of .10% 
paid on each share thereof. 

The opinion as originally expressed states propositions to which I still adhere 
but the conclusion which I reached therein is no longer satisfactory to me because 
of other circumstances to which my attention has been called. Therefore. I have 
carefully reconsidered the entire question, and upon such reconsideration hm·e come 
to a conclusion opposite to that already stated. 

1\ly present opinion is, then, that the full subscription of the capital stock al­
ready authorized is not a condition precedent to the increase of capital stock of a 
corporation by issuance and disposition of preferred stock as provided in section 
8699, General Code. 

In the first place, I no longer hold the view that the joint rendition of the two 
sections leads to the conclusion expressed in the former opinion. That is to say, 
while I am still satisfied that the two statutes must he read together, relating aa 
they do to the same subj cct-matter, i. c., increase of capital stock, yet the effect of 
thus reading them together is not that described in the first opinion. 

\Vhen the two statutes are placed side by side as they happen to be in the present 
General Code, and considered with respect to their joint effect on·e upon the other, 
it appears that while both relate to the increase of capital stock, and while by a 
liberal interpretation both might be said to relate to such an increase in the same 
sense, i. e., as an increase in the amount of the authorized capital stock, yet section 
8698 is general in its terms, applying to all increases in authorized capital stock, 
while section 8699 is particular in its terms and relates only to a certain kind of 
increase in capital stock, i. e .. increase by issuance of preferred stock only. This 
being the case occasion is afforded for the application of the somewhat familiar 
rule that in the absence of a clear expression of a contrary intent, a 'tatute 
covering an exceptional or special case is to be regarderl as an exception to the rult> 
of another statute prescribing the proceedings to be followed generally. This is 
especially true where both statutes are complete in themseh·es. 

X ow section 8699 is complete in itself despite its reference to the filing of the 
certificate as provided for in the preceding section. This reference to the preceding 
section clearly relates to the certificate only and cannot be construed as an adoption 
of all the conditions precedent referred to in section 8698 so as to make them 
apply as well to the action to which section 8699 applies. For if section 8699 is, 
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by reason of the reflrence therein, to section 8698 to be regarded as qualified by 
what is found in section 8698, then it seems to me it must necessarily follow 
that all the conditions of section 8698 must be attached to the performance of the 
act described in section 8699. That is to say, if any of the cm•ditions precedent, 
referred to in section 8698 are to govern in cases provided for in section 8699, then 
all of them must govern including the meeting of stockholders, which is as much 
of a condition precedent to the general increase of capital stock authorized by 
section 8698 as is a subscription of the stock already authorized. Clearly, it can­
not be held that such a meeting is necessary in order to do what is contemplated 
by section 8699. Therefore, is must be held, l think, that section 8699 is complete 
in itself when read in connection with section 8698, and that the only conditions of 
the lawful increase of capital stock by issuance and disposition of preferred stock 
are those found in that section. 

This course of reasoning really eliminates certain collateral considerations which, 
however, point in the same direction. Thus it is pointed out that original section 
8698 could have referred only to common stock when it spoke of "capital stock,'' 
because prior to the enactment of what is now section 8667, General Code, in its 
present form (as section 3235a R. S.) the original authorized capital stock of a 
corporation could consist of common stock only; so that the only way in which the 
lirst part of section 8698 could have been used at that time was for the purpose 
of increasing the common stock; and the meaning of the whole section would be 
governed by the necessary application of its lirst provision. From this it would. 
follow that section 8699 when it was Revised Statutes section 3263, and prior to the 
enactment of section 3235a, R S., did not provide for an increase of capital stock 
such as was contemplated by what was then section 3262, R. S., which is now sec­
tion 8698, General Code, but for a special kind of increase of capital stock entirely 
separate and apart there£ rom. 

In fact the only complication encountered when all the related statutes are 
examined is that now, by reason of section 8667, General Code, the original author­
ized capital stock of a corporation may consist of both common and preferred stock. 
However, the consideration which l have given to the leglislative history of the 
two sections confirms the view that section 8699 is a provision for a special case, 
whereas section 8698 is a provision general in its nature, so that the rule of in­
terpretation abo\·e referred to applies. 

I have given full consideration to the objection that the conclusion at which 
I have now arrived will make it possible for a corporation to increase its c~mmon 
stock without the necessity of a full subscription of its existing common stock and 
in an indirect way. That is, if the corporation may increase its capital stock by is-

. suing and disposing of preferred stock without having its existing common stock 
fully subscribed for, it may, when authority to haw preferred stock is obtained, by 
amendment, change such preferred stock again into common stock; the result of 
which action would be, of course, that the common stock would stand as increased 
without the original common stock having been subscribed for in full as required 
by section 8698, General Code. 

E\'en if this objection were well taken I should not deem it material as reflect­
ing upon the meaning of the statutes as I find them. I do not, however, think that 
the objection is well taken, being of the opinion, although I do not desire to ex­
press a final view upon the matter, that authority to issue and dispose of preferred 
stock cannot be con\'erted into authority to have common stock by amendment. The 
only thing which may be accomplished by amendment other than those specifically 
referred to in section 8719, General Code, is to "add to them (the articles of in­
corporation) anything omitted from it which lawfully might ha\'e been provided 
for originally in such articles." 
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It will not he contended. ui course, that it would be proper originally to prodde 
in the articles anything with respect to that kind of preferred stock, if I may su 
put it, authority to have which might subsequently be acquired hy complying with 
section 8699, General Code. That is to say, section 8699, General Code, authorizes 
an issue of preferred stock not prm·ided fur in the original articles of incorpora­
tion. Therefore anything with respect to a change in the matter of the stock issued 
under authority of section 8699 is manifestly not a thing which might ha\·e been 
provided for in the original articles of incorporation. Therefore, when special 
authority to have increased preferred stock is acquired under section 8699, General 
Code, that authority can never be converted into authority to have common stock. 
ln fact I am of the opinion that no subsequent action of any kind can be predicated 
upon the special authority, the exercise of which is provided for in section 8699, 
General Code. 

Other questions have been cousidered and the legislative history of the related 
statutes has been carefully examined; but I do not deem it necessary to burden 
this opiniou with a lengthy statement of all the considerations which I have weighed 
in reaching my conclusion. 

I am of the opinion, principally for the reasons stated, that the subscription for 
all the shares of stock authorized at the time such action is taken is not a con­
dition precedent to the exercise of the right to increase the capital stock by the 
issuance and disposition of preferred stock specially provided for in section 8699, 
General Code. 

I hand you herewith the certificate of increase of capital stock of the :\larting 
Iron & Steel Company. The conclusions already expressed warrant me in advising 
you to receive and tile this certificate upon the payment of the proper fee therefor. 

800. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

l\IAYOR-VlLLAGE COUNCIL-MAYOR l\IAY VOTE IN CASE OF A TIE. 

Scllion 4255. Ge11eral Code, mal~cs the mayor of a village a me111ber of cou11ci/ to 
the e.rte11t that he has the right to vote i11 case of a tie, collsequelltly, whe11 the cowl­
cit co11sists of an even 1111111ber of members, and these are evenly divided, the mayor 
may cast a deciding vote; an ordina11ce so voted on is legal/)• passed. 

CoLUMBUS, OHIO, February 14, 1914. 

HoN. XELSON ]. BREWER, Village Solicitor, Euclid, Ohio. 

D~:AR SIR :-I have your letter of February 11, 1914, as follows: 

FACTS: 

"E. is a village. The council thereof consists of six members, all elected 
at large. An ordinance is 'fully and distinctly read on three different clays,' 
as provided by law. On motion to adopt, the vote stood three for and three 
against. The mayor thereupon voted for the adoption of the ordinance and 
declared the same carried. 

QUESTION: 

"Is the ordinance legally passed?" 
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Section 4255 of the General Code, provides: 

"The mayor shall be elected for a term of two years, commencing on 
the first clay of ] anuary, next after 'his election, and shall serve until his 
successor is elected and qualified. He shall be an elector of tht corpora­
tion. He shall be the chief conservator of the peace within the corpora­
tion, and shall have the powers hereinafter conferred, perform the duties 
hereinafter imposed, and such other powers and duties as are provided by 
law. He shall be the president of the council. and shall preside at all regular 
and special meetings thereof, but shall have no vote except in case of a tre." 

Section 4224 of the General Code, provides in part as follows: 

'':i\ o ordinance shall be passed by council without the concurrence of a 
majority of all members elected thereto." 

In. volume 28 of Cyc., at page 337, I find the following: 

''It has been held that where the mayor is only entitled to vote in case 
of a tie, and a majority of all the 'members elect' of the council is re­
quired to pass a measure, the mayor cannot vote, when the members are 
equally divided, so as to give such majority, and is not to be counted in 
determining whether the measure has been passed." 

In support of this proposition, the case of State vs. Gray, 23 ~eb., 265, is cited 
and in the 1913 supplement of Cyc., the case of 1\ferriam vs. Railroad is cited on 
the same proposition. 

In both of these cases the presiding officer of council is held not to be a member 
of council within the provision laid down by the statute, that 

"No ordinance shall be passed by council without the concurrence of a 
majority of all the members elected thereto." 

It is said in Dillon on municipal corporation, vol. 2, page 836 (note to section 
513): 

"The language of the decisions which declares that a mayor who is only 
a presiding officer with a casting vote in case of a tie is not a member of 
the council, must not be taken in its absolute and literal sense. He is a 
member for the purpose of presiding with a vote in the contingency specified. 
It is anomalous that he should take any part in the proceedings of the coun­
cil and not be regarded as a member. Carrollton vs. Clark, 21 III. App. 
74. When the statute confers upon the mayor the right to preside and to 
give a casti11g vote in case of a tie, he is so far a member of the council 
that the aldermen or councilmen cannot deprive him of these rights. State 
vs. Yates, 19 1\font., 239; :McCourt vs. Beam, 42 Oreg. 41." 

To my mind, the doctrine laid down by ] udge Dillon in his work on municipal 
corporations, above quoted, is the correct one and I am of the opinion that section 
4255 of the General Code, in giving the mayor the right to vote in the case of a 
tie, makes him a member of council to that extent and for that purpose and that 
therefore, when the council is composed or an even number of members and these 
are evenly divided, the mayor may cast the deciding vote. 

I am, therefore, of the opinion that the ordinance you refer to was legally 
passed. Yours very truly, 

TIMOTHY S. HoGAN, 

4ttorne~ Ge11eral. 
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801. 

EXGIXEER-REFEREE-PUBLIC WATER SUPPLY -CO:\TlNGEXT 
FU:\D. 

Whell the state board of health employs an eugiueer as a referee 011 public water 
supply matter, such ellglllecr may be paid for his sen•ices from the contingent f1111d 
of said departmeut. 

Cou:MBcs, OHIO, :March 6, 1914. 

DR. E. F. l\lcC.\MPUELL, Secretary, Stale Board of Health, Columbus, Ohio. 

DEAR Sm :-I have your two letters of late date, and in reply to your inquiry 
as to what funds may be used to pay referee engineer in the Greenville matter, 
desire to say section 1257, General Code, reads: 

"If an order of the. state board of health, when approved by the 
governor and attorney general, and made in pursuanc·e of the provisions 
of this chapter relating to public water supply, is not acceptable to any 
city, village, corporation or owner shall have the right to appeal, as follows: 
The necessity and reasonableness of such o!'der may be submitted to two 
reputable and experienced sanitary engineers, one to be chosen by such 
city, village, corporation or owner, and the other by the board, who shall 
not be a regular employe. Such examiners shall act as referees. If the 
engineers so chosen are unable to agree, they shall choose a third engineer 
of like standing, and the vote of th.e majority shall be final." 

Section 1258, General Code, reads : 

"Such referee engineers may affirm, modify, or reject the order of the 
state board of health submitted to them, and their decision, as reported 
in writing to the governor and attorney general, which shall be rendered 
within a reasonable time, shall be accepted by the state board of health, 
and shall be enforced by the board in the manner provided for in this 
chapter. The fees and expenses of the referee engineers shall be equally 
divided between the city, village, corporation or owner requesting such 
reference and the state hoarcl of health." 

These two sections when construed together provide for a reference of the 
reasonableness of any order of your board to arbitration of a board of engineers, 
one to be selected by the municipality, one by your board, and in the event of their 
failure to agree, a third to be selected by the two; the fees and expenses of the 
same to be equally divided. 

The question of your power to enter upon the reference and make the ex­
pense is not at issue, it only being desired to know from what fund, if any, the 
same may be paid in the absence of a specific appropriation for the purpose. 

You state that you have an appropriation for "contingencies under the general 
head of contract and open order service." 

That this reference is a contingeucy which is liable to arise cannot be doubted, 
that it may or may not present itself is clear but when it does it cannot be avoided 
nor evaded by your board under the sections above quoted. It is your duty 
upon demand, therefore by a municipality, or of any one not satisfied with an order 
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of your board, and being ach·ised of the selection of a referee engineer to meet 
the demand by a like appointment, and an arrangement by which the arbitration 
might be had at the earliest period ~f time and the expense so incurred is un­
a voidable and must be met. 

I am of the opinion that you have full authority to pay the same from your 
contingent fund, and therefore advise you to that effect. 

802. 

Yours very truly, 
TIMOTHY S. HoGAN, 

. Attorney General. 

CENSUS-CENSUS BUREAU ESTll\JATE-NUMBER OF SALOON LI­
CENSES GRANTED IN A TOWNSHIP. 

Towuship officials have 110 authority to take a ceusus to determine the number 
of saloons that may be Permitted. The liquor license board shall be gover11ed by 
the last estimate of the United States census bureau in order to determiue the 
number of saloo11 lice11ses to be grauted iu a township. 

CoLUMBUS, OHIO, March 16, 1914. 

State Liquor Licc11siug Board, Columbus, Ohio. 

GENTLEMEN :-Under date of January 27th, we received from Hon. Charles M. 
:Milroy, prosecuting attorney of Lucas county, Ohio, the following inquiry: 

"Inquiry has been made at this office relative to authority of the 
board of trustees of \Vashington township, this county, in the matter of 
having a census taken of the population of said township for the purpose 
of determining the maximum number of licenses that may be granted for 
trafficking in intoxicating liquors. 

"It appears that the population of said township at the last federal 
census, taken in 1910, was 5,297. Upon this basis, ten licenses have been 
granted. It is contended that the present population is considerably in 
excess of the number shown by the last federal census, and hence that the 
maximum number of licenses which may be granted in Washington town­
ship is in excess of the number already granted." 

We are addressing the opinion to you and sending a copy of the same to Mr. 
Milroy. 

Section 44 of the Greenlund license act provides as follows: 

"In deter-mining the maximum number of licenses which shall be 
granted in any municipal corporation or township of the state, the license 
commissioners shall be governed in determining the population of said 
political subdivision by any official census which shall have been taken 
therein within the year next preceding that for which licenses shall be 
granted. If no such official census of the population has been taken, the 
board shall be governed by the latest estimates of the United States census 
bureau. * * *" 

As far as I am able to discover, there is no prov1s10n for the taking of an 
official census by the authorities of a township. Hence, it is my opinion that in 
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such political subdi\·isions there cannot be an official census taken by the town­
ship authorities. As the section provides that if no such official census of the 
population has been taken the board shall be governed by the latest estimates of 
the United States census bureau, in order to determine the number of saloon li­
censes to be granted in the township, it would be necessary for some person having 
the authority to secure from the United States census bureau the proper estimates. 

The last United States census, 1910, gives the population of \Vashington town­
ship, Lucas county, Ohio, as 4,789. The state liquor licensing board obtained from 
the United States census bureau the estimates made by that bureau for \Vashington 
township for the month of Xovember, 1913. The estimate of the United States 
bureau, based on the 1910 census, fixed the population of said township, in 
Xovember, 1913, at 5,297. It was upon this basis that ten licenses were appor­
tioned to \Vashington township. 

As section 44 provides that the commissioners shall be governed, in determining 
the population of political subdivisions, by the official census which has been taken 
therein within the year next preceding that for which licenses shall be granted, I 
take it that when the basis is to be fixed by the estimates of the United States 
census bureau. made for the years inten·ening between the decennials, these es­
timates will also be for a time immediately preceding the year for which the licenses 
are to be granted; hence, there can be no other estimate obtained for the purpose 
of determining the number of licenses for said township until immediately preceding 
the next license year. 

You arc correct in your view that there is a distinction drawn between the 
official census and estimates of the United States census bureau. The official census is 
taken for the decennial period; the estimates are based upon the population as 
shown by the census, with such addition as the estimated increase will make. But, 
as stated above. since the state board, in fixing the number of licenses at ten, 
based that upon the estimate that they had received from the United States census 
bureau for that township, in X ovember, 1913, this number cannot be increased 
unless the estimate obtained immediately preceding the next license year would 
justify a greater number for the next succeeding year. 

804. 

Trusting that this fully answers your iwJuiry, I am, 
Very truly yours, 

TIMOTHY S.' HOGAN, 

Attorney Geueral. 

UNION CE:\IETERY-LAND TITLE-DmECTOR OF PUBLIC SERVICE. 

The cit_\' cCIIlelcrJ' at Grccm•il/e, Ohio, is a 1111iou cemetery, a11d therefore, 1101 

IIIUicr the co11trol of the director of public service of that city. 

CoLl'~1BL's, OHIO, ::\£arch 6, 1914. 

llo~. I L F. DERSHEM, City Solicitor, Grce11vi/le, Ohio. 

DuR SIR :-1 have your letter of late date in which you inquire, after stating facts 
as to title: 

"I desite your opinion as to whether or not, under the state of facts 
above given, this is a union cemetery to be managed and controlled under 
the sections above set out, or a city cemetery to be controlled exclusively 
by the director of public service, under such rules and regulations as the 
council may prescribe." 
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The cemetery in question was acquired in four parcels: 

1. In 1853, by a conveyance to the Greenville cemetery assoctatwn, its suc­
cessors, etc. This association conveyed the same in August 1877 to the incorporated 
village of Greenville for its use and that of Greenville township in common. 

2. August 18, 1877, 2.09 acres cmweyed to the incorporated village of Green­
ville without any stipulation as to user. 

3. December 28, 1882, ____ acres adjoining above to the village of Greenville, 
without any stipulation as to user~ 

4. 4.27 acres conveyed to the city of Greenville for the use of its inhabitants 
and the inhabitants of Greenville township, Darke county in common for cemetery 
purposes. 

Tracts 1 and 4, assuming that the city of Greenville is successor to the village 
of the same name, are held for the common use of the city and township; the 
other tracts were apparently conveyed to the village of Greenville as additions to 
the cemetery, the title to which was held by it in common for the use of itself 
and Greenville township. 

Section 4160, General Code, reads: 

'"The title to, and right of possession of, public gra\·eyards, and burial 
grounds, located within a city, and set apart and dedicated as public 
graveyards or burial grounds, and grounds used as such by the public but 
not dedicated, except those owned or under the care of a religious or 
benevolent society, or an incorporated company or association, are hereby 
vested in the corporation where such graveyard or burial ground is lo­
cated." 

Section 4174, General Code, reads: 

"The title to, and right of possession of public graveyards and burial 
grounds, located within a village and set apart and dedicated as public 
graveyards or burial grounds, grounds used as such by the public, but not 
dedicated, except those owned or under the care of a religious or benevo­
lent society, or an incorporated company or association, are hereby vested in 
the corporation where such graveyard or burial ground is located." 

Section 4183, General Code, reads: 

"The councils of two or more municipal corporations, or of such cor­
poration or corporations, and the trustees of a township, when convenient­
ly located for that purpose, may unite in the establishment and manage­
ment of a cemetery, by the purchase or appropriation of land therefor, not. 
exceeding in extent one hundred acres, to be paid for as hereinafter pro­
vided." 

You further state that for some years past this cemetery has been managed 
and controlled under the laws in regard to union cemeteries. 

If this is held to be a city cemetery it is under the control of the director 
of public service of the city. 

Insofar as your information goes, the only action of the city, other than what 
may be assumed from the fact that it has succeeded to all the rights, title and 
the like formerly held by the village of Greenville, is found in the fact that the 
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deed for the fourth tract, 4.27 acres, was to the city for the common use of its 
inhabitants and those of the township of Greenville, and its participation in con­
trolling the same as a union cemetery. 

The above deed being in full harmony with the conveyance of the first tract 
and not in conflict with the title to the second and third, must be given full con­
sideration in fixing the status of the cemetery, and when considered in the light 
of the action of the city as above stated, to my mind makes it a union cemetery, 
and therefore, not under the control of the director of public service of the city 
of Greenville. 

::\Iany inquiries ha\·e been made concerning the effect of the act of April 18, 
1913, 103 0. L. 272, wherein sections 4184 and 4185 of the General Code are re­
pealed, and said matter has been considered by this department, and a copy of my 
opinion on that subject to the bureau of inspection and supervision of public offices 
has been sent ::\Ir. ::\lceker. 

805. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CO:\I:VIOX PLEAS COURT-JURISDICTIOX-RLGHT TO EXTERTAIN AP­
PLICATIOXS FOR CLERK HIRE. 

If the county commissio11ers ha~•e refused to make an allowance, the court of 
common pleas has jurisdictio11 to elltertaill application made by county officet·s for 
clerk hire and make such allowa11ce to said several officers as the necessities of their 
respective offices in the judgme!lt of the court might require. 

CoLI.:MBI.:S, OHio, :\larch 6, 1914. 

HoN. LEVI R. ::\looRE, Prosccuii11g .'lttorlle~;, TVaverly, Ohio. 

DEAR SIR :-As previously acknowledged, I have your favor of January 16, 
1914, asking opinion of me, from which it appears that in Xovember, 1913, several 
of the <-onnty officers of Pike county made application to the board of county com­
missioners pursuant to the provisions of section 2980, General Code, for allowance 
to said respecti\·e officers for clerk hire, etc., during the year 1914, and that all of 
the applications were rejected on the ground taken by the county commissioners 
that no one o-f the officers involved required the attention of any person other than 
the officers elected thereto. 

You further say that some of said county officers are now contemplating the 
making of applications to the common pleas court, or a judge thereof, for allow­
ances for such purposes under favor of the provisions of section 2980-1, General 
Code. 

The questions presented arc: 

"First. \Vhether under the facts above stated the common pleas 
court, or judge thereof, has jurisdiction to entertain the contemplated ap­
plications and grant the allowances asked for·. 

"Second. \Vhether in the event of such jurisdiction the authority of 
the court to make the allowances is dependent on a showing that the busi­
ness of the several offices has increased over that done by the offices at 
the time the application~, before noted, were made to the board of county 
commissioners." 
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The statutory provisions pertinent to a consideration of the question here pre­
sented are those contained in sections 2980, 2980-1 and 2981, General Code, which 
read as follows: 

"Section 2980. On the twentieth of each Xovember such officer shall 
prepare and file with the county commissioners a detailed statement of the 
probable amount necessary to be expended for deputies, assistants, book­
keepers, clerks and other employes, except court constables, of their re­
spective offices, showing in detail the requirements of their offices for the 
year beginning January 1st next thereafter with the sworn statement of 
the amount expended by them for such assistants for the preceding year. 
Not later than five days after the filing of such statement, the county 
commissioners shall fix an aggregate sum to be expended for such period 
for the compensation of such deputies, assistants, bookkeepers, clerks or 
other employes of such officer, except court constables, which sum shall 
be reasonable and proper, and shall enter such finding upon their journal. 

"Section 2980-1. The aggregate sum so fixed by the county commis­
sioners to be expended in any year for the compensation of such deputies, 
assistants, bookkeepers, clerks or other employes, except court constables, 
shall not exceed for any county auditor's office, county treasurer's office, 
probate judge's office, county recorder's office, sheriff's office, or office of 
the clerk of courts, an aggregate amount to be ascertained by computing 
thirty per cent. on the first two thousand dollars or fractional part there­
of, forty per cent. on the next eight thousand dollars or fractional part 
thereof and eighty-five per cent. on all over ten thousand dollars, of the 
fees, costs, percentages, penalties, allowances and other perquisites col­
lected for the use of the county in any such office for official services dur­
ing the year ending September thirtieth next preceding the time of fixing 
such aggregate sum; provided, however, that if at any time any one of 
such officers requires additional allowance in order to carry on the business 
of his office, said officer may make application to a judge of the court 
of common pleas, of the county wherein such officer was elected; and there­
upon such judge shall hear said application, and if, upon hearing the same, 
said judge shall find that such necessity exists, he may allow such a s"um 
of money as he deems necessary to pay the salary of such deputy, deputies, 
assistants, bookkeepers, clerks or other employes as may be required, and 
therupon the board of county commissioners, shall transfer from the 
general county fund, to such officers' fee fund, such sum of money as may 
be necessary to pay said salary or salaries. 

"vVhen the term of an incumbent of any such office shall expire within 
the year for which such an aggregate sum is to be fixed, the county com­
missioners at the time of fixing the same, shall designate the amount of 
such aggregate sum which may he expended by the incumbent and the 
amount of such aggregate sum which may be expended by his successor 
for the fractional parts of such year. 

"Section 2981. Such officers may appoint and employ necessary dep­
uties, assistants, clerks, bookkeepers or other employes for their respective 
offices, fix their compensation and discharge them, and shall file with the 
county auditor certificates of such action. Such compensation shall not 
exceed in the aggregate for each office the amount fixed by the commis­
sioners for such office. \Vhen so fixed, the compensation of each duly ap­
pointed or employed deputy. assistant, bookkeeper, clerk and other em­
ploye shall be paid monthly from the county treasury, upon the warrant 
of the county auditor." 
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Sometime ago the question was presented to this department whether, as to 
a particular office, under section 2980-1, the authority of the common pleas court 
to make an additional allowance for clerk hire, etc., therein provided for, was 
limited to the condition that the county commissioners had made an allowance for 
such office up to the maximum amount which the county commissioners might 
allow for such office, under said section of the General Code. ,\fter careful con­
sideration of that question I arrived at the conclusion that the authority of the 
court to act was not limited to the condition that the county commissioners haJ 
made the maximum allowance, and with respect to the question there presented it 
was my view that the words ''additional allowance," as used in section 2980-1, are 
referable to the allowance actually made and fixed in any case by the commissioners, 
rather than to the maximum prescribed, and that the additional allowance therein 
provided for is additional to that made by them, whether it be equal to or less 
than the maximum. 

With respect to the question here presented, however, it appears that no allow­
ances were madt; by the commissioners, but that the applications of the several 
officers therefor were wholly rejected, and the question is whether the authority 
of the common pleas court or judge to entertain the contemplated applications and 
grant allowances thereon, is limited to the condition that the county commissioners 
have first made an allowance. 

Section 2980-1 provides, in part, as follows: 

"1 f at any time any one of such officers requires additional allowance 
in order to carry on the business of his office, said officer may make ap­
plication to a judge of the court of common pleas of the county wherein 
such officer was elected; and thereupon such judge shall hear said applica­
tion, and if upon hearing the same, said judge shall find that such neces­
sity exists, he may allow such a smn of money as he deems necessary to 
pay the salary of such deputy, <leputies, assistants, bookkeepers, clerks or 
other employes as may he required." 

In ordinary 'signification the phrase ·'additional allowance" presupposes an al­
lowance already made, and the term "additional" embraces the idea of joining or 
uniting one thing to another so as thereby to form an aggregate. 

With respect to the question at hand, however, in an obvious and practical 
sense it may be said that any allowance made by the common pleas court will be 
in addition to what the officers received on their applications to the board of county 
commissioners; for on those applications the officers got nothing. Though the 
legislative intent in the enactment of Section 2980-1 is to be extracted in the first 
instance from the language of the section itself, yet I do not think that such intent 
and purpose can be safely arrived at by a mere play on the meaning and significance 
of particular words. Section 2980-1 was enacted for the purpose of affording a 
remedy for a number of defects which were more or less manifest in the practical 
operation of the law with reference to allowances for clerk hire, before the enact­
ment of section 2980-1. ln the first place, there was no check on the amount that 
the county commissioners might fix as an allowance for clerk hire for any office, 
other than the requirement that such amount should be reasonable and proper, which 
obviously was a matter wholly within the sound judgment and discretion of the 
county commissioners; again. under the law as it then stood it was legally possible 
for an incumbent of an office to exhaust the aggregate amount fixed as clerk hire 
for the year, and thus lea\'e his successor in office during the year without money 
for clerk hire during the remainder of the calendar year for which the aggregate 
amount was fixed; finally, and more pertinent to the question at hand, there was 
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no prov1s1on in the law, as it then stood, for the contingency that the business of 
such office might necessarily require an amount in excess of that allowed by the 
commissioners, whether such allowance was nothing or more. 

·with respect to applications by county officers to the board of county commis­
sions for allowances for clerk hire, the court in the case of Theobald vs. State, 10 
0. C. C., X. S, 175, 180 (decided in 1907) says: 

"The legislature has conferred upon the board of county commissioners 
in each county the power to judicially determine these questions. The se­
lection of the tribunal must be left to its wisdom. If under the law, an 
officer should make application to the board for assistants in the prescribed 
way, and be refused, then should he be physically unable himself to per­
form all the duties of the office because of their magnitude, the default 
would not be his, but that of the board. It must act with legal, not arbitrary, 
discretion, in the bestowal or refusal of the fund. The public has a right 
to expect and demand reasonable and proper regard, both by the officer and 
the board, for the amount of labor necessary to be performed in its office." 

In a case reported as "In re clerk hire in county offices, 7 ?\. P., ?\. S., page 
8, it was held: 

"The right of appeal from the action of the board of county commis­
sioners in rejecting a claim against the county is limited to matters in 
which the commissioners are vested with a judicial function, and does· not 
include those matters in which the commissioners act with discretionary 
power or in an administrative or governmental capacity. 

"No appeal lies from action by county commissioners in fixing the al­
lowance for clerk hire for county offices." 

In other words, as the law stood bdore the enactment of section 2980-1, when 
the county commissioners once acted on an application for clerk hire, their action, 
at least in the absence of a showing of fraud, gross abuse of discretion or arbitrary 
action, was in all respects final, whether the allowance made by them on such ap­
plication was nothing or a fixed sum of money. 

Looking at thli! provisions of section 2980-1, last above quoted, we must assume 
that the legislature in the enactment of these provisions had in view a purpose to 
afford a remedy for the condition of affairs theretofore existing. These pro­
visions do not attempt to give to the officer whose application has been acted upon 
by the county commissioners a right of appeal to the common pleas court from the 
action of the county commissioners, nor do they give to the court any right to 
review the action of the county commissioners. On the contrary, though the juris­
diction of the court or a judge thereof is unquestionably dependent upon the fact 
that an application for clerk hire shall first have been made to the county com­
missioners, yet the application itself, as made to the common pleas court or· judge 
thereof, and the hearing on such application, are wholly independent of the pro­
ceedings before said county commissioners. 

Upon these considerations, I am of the opinion that when an application for 
clerk hire, etc., has been made to the county commissioners pursuant to the pro­
visions of section 2980, General Code, and the commissioners have acted thereon, 
that the officer making such application may apply to the c~mmon pleas court for 
an allowance in addition to that made by the county commissioners, ,v.hether the 
amount which they granted was nothing or some fixed substantial some of money. 
In such case the hearing on the application filed with the common pleas court, or a 
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judge thereof, will properly proceed on a consideration of the necess1t1es of the 
office at the time the application before the court or judge was filed, and that the 
court or judge thereof in considering the question whether the necessities of the 
office require an allowance for clerk hire, etc., in addition to that made by the 
county commissioners, will not properly review the action of the county commis­
sioners to determine whether they were right or wrong in the action taken by them 
on the facts presented on the application to them for an allowance in the first 
instance. 

\Vith respect to the inquiries presented by you, I am of the opinion that the 
common pleas court, or a judge thereof, would have jurisdiction to entertain ap­
plications made by county officers for clerk hire and make such allowance to said 
several officers as the necessities of their respective offices might, in the judgment 
of said court or judge thereof, require, and that the granting of such allowance 
would not be dependent upon a showing that the business of the several offices had 
increased since an action by the county commissioners on the application made to 
them. The finding of the county commissioners on the facts presented to them 
was independent and final. The inquiry and finding by the court of common pleas 
or judge would likewise be independent on the facts existing and conditions pre­
sented at the time of the filing of the applications before said court or judge. 

806. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PAROCHIAL SCHOOL-RIGHT OF COUNCIL TO FURl\'ISH WATER TO 
SUCH SCHOOL FREE. 

U11der the provisio11s of sectio11 3963, Ge11eral Code, the city council is ~citlzout 
power i11 a11y "<t'ay to fumislz water for parochial schools without makiug a charge 
therefor. 

CoLL::>IBL'S, OHIO, :\larch 6, 1914. 

Hox. GEO. C. Vox BESELER, Cit_\' Solicitor, Painesville, Ohio. 

DEAR SIR :-Under favor of February 17, 1914, you submit the following ques­
tion: 

.. Section 3963 of the General Code is as follows: 

"~o charge shall be made by the director of public service in cities, 
or by the board of trustees of public affairs in villages, for supplying water 
for extinguishing fires, cleaning fire apparatus, or for furnishing or sup­
plying connections with fire hydrants, and keeping them in repair for fire 
department purposes, the cleaning of market houses, the use of any public 
building belonging to the corporation, or any hospital, asylum, or other 
charitable institutions, devoted to the relief of the poor, aged, infirm or 
destitute persons, or orphan or delinquent children, or for the use of 
of public school buildings; but, in any case, where the said school building, 
or building,;, arc ~ituated within a village or cities, and the boundaries 
of the school district include territory not within the boundaries of the 
village or cities in which said building. or buildings, are located, then the 
direct6rs of such school district shall pay the village or cities for the water 
furnished for said building or buildings." 
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"QUERY. Is a school building owned and maintained by the Catholic 
church a public school building within the meaning of section 3963, so that 
the council of the city may furnish water to such parochial school build­
ing without making any charge therefor?" 

'Whether or not a parochial school building may be exempted from the pay­
ment of water rents by force of the statute above quoted, depends upon the com­
prehension of the term "public school buildings," as the same is employed in the 
above statute. 

In the case of l\Iyers vs. Akins, 8 0. C. C., 228, an Ursuline convent was held 
to be a public college within the meaning of section 2732 R. S., exempting all public 
institutions from taxation. In the case of Little vs. Seminary 72 0. S., 417, the 
United Presbyterian Theological Seminary of Xenia, Ohio, which institution was 
devote<) to the training of young men for the Gospel. free and open to all on the 
same conditions, was held to be an institution of purely public charity within the 
comprehension of section 2732, R S., exempting such institutions from taxation. 

On page 427 of that case the court said: 

"It is settled in Gerke et al. vs. Purcell, 25 0. S., 229, and in cases 
following it, that an institution such as the petition alleges the seminary 
to be, is an institution of purely public charity within the meaning of this 
section of the constitution. (Article XII, section 2.)" 

The case of Gerke \'S. Purcell, above referred to, is interesting in its interpre­
tation of the term "public school houses" as used in connection with the constitu­
tion of Ohio, article XI I, section 2, and of the same term as employed in section 
5349 of the General Code. 

The constitutional provision, as it was constrned in that case. is as follows: 

"Article XII, section 2 * •:• •:• hurying grounds, public sclzool houses, 
houses used exclusively for public workship, institutions of purely public 
charity, public property used exclusively for any public purpose * * * 
may, by general laws, be exempted from taxation." 

In interpreting this provision on page 242, the court says: 

"The other classes of property that may be exempted from taxation 
are described as 'public school houses,' and 'public property used exclusive­
ly for any public purpose.' 

"It appears to us that the word 'public' as applied to school houses, 
is used in the same sense in which it is used in the second instance, as 
applied to property; and that the school houses intended are such as belong 
to the public. such as are designed for the schools established and conducted 
under the authority of the public. In the classification, public school 
houses, from the nature of their use, are named as a distinct species of 
public properry that may be exempted ; and we see nothing inconsistent or 
unreasonable in such specific designation, arising from the fact that the 
subsequent provision authorizes the exemption of public property generally 
where it is used exclusively for some public purpose. 

''If all school houses in which schools are kept. that are open to such 
of the public as choose to patronize them. were to be regarded as public 
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school houses, such property might be exempted, although O'li}l!ed by 
prh·ate parties a11d used by them solei}' with the view to profit i11 prosecut­
illg their busi11ess." 
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In considering the term "public school house'' as employed in section 5349 of 
the General Code (then S. & S. 761) the court says: 

"The property exempted by the first subdivision of the section is de­
scribed as follows: 

"All public school houses and houses used exclusively for public wor­
ship, the books and furniture therein, and the ground attached to such 
building necessary for the proper occupancy, use and enjoyment of the 
same, and not leased or otherwise used with a 'i!iew to profit; all public 
colleges, public academies, all buildings connected with the same, and all 
lands connected with public institutions. of learning, 11ot used with tlze 
view to profit. * * * 

"A consideration of this provision of the statute shows that the word 
'public,' as here applied to school houses, colleges and institutions of learn­
ing, is not used in the sense of ownership, but as descriptive of the uses 
to which the property is devoted. The schools and instruction which the 
property is used to support, must be for the benefit of the public. The 
word 'public' as applied to 'school houses,' is obviously used in the same 
sense as when applied to colleges, academies, and other institutions of 
learning. The statute must be construed in the light of the state of things 
upon which it was intended to operate. ·~ * * 

"Besides, the condition prescribing that the property, in order to be 
exempt, must not be used with a view to profit, does not seem appropriate 
if intended to apply only to institutions established by the public. Such in­
stitutions are never established and carried on by the public with a view to 
profit. But the condition has marked significance when applied to private 
property, which is often u~ed for the purposes of education, like property 
in ordinary business, as a means of profit. But when "private property is 
appropriated to the support of education for the benefit of the public with­
out any view to profit, it constitutes a charity which is purely public. \Vhen 
the charity is public, the exclusion of all idea of private gain or profit is 
equivalent. in effect, to the force of 'purely' as applied to public charity in 
the constitution." 

The case held that a parochial school ·was a ''public school house," as the 
term was used in the statute, hut not as such term was used in the constitution. 

lt is clear from the above quoted language of the court that in distinguishing 
between the term "public school house" as applied in the constitution, and as applied 
in this statute, the court laid particular stress upon the fact that the statute qualifies 
the term "public school house" with the clause "not used with a view to profit." 
The use of such clause in the mind of the court prevented the application of the 
term to school houses owned hy the public and restricted its application to such 
school houses as were used for charitable purposes hy pri1·ate inrlivirluals or 
organizations. 

In this case the court justified the exemption from taxation of such pri1·ately 
owned school houses under the constitution, not by authorization of the term 
"school house," as employed in the article of the constitution above quoted. hut hy 
authorization of the term "institutions of purely public charity." 

In the case of ::\lycrs l's. Akins, above quoted. an Ursuline convent was per­
mitted to be exempted from taxation as a public college solely under the authoriza-
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tion of the constitution referring to institutions of public charity. I am of the 
opinion that the language of the court in the case of Gerke vs. Purcell, in con­
struing the term "public school house," as employed in the constitution, has a 
direct application to section 3963, General Code, quoted by you. In this statute the 
term "public school building" is not in any way restricted to public school build­
ings "not used with a view to profit." If the term '"public schools," as used in this 
statute, therefore, is construed to apply to public schools other than those owned by 
the public, it is clear that public schools not operated for a profit would be exempted 
as well as those operated as a charity. Such a construction was manifestly not 
intended. 

I therefore conclude that under section 3963, General Code, a director of publjc 
service in cities is not expressly prohibited from making a charge of supplying 
water to a parochial school building. 

':fhis conclusion is furthermore supported by the language of the statute, 
which pro~·ides that where said school buildiuys are situated within a district which 
is partly within and partly without the city or village, they shall be obliged to pay 
for water furnished. Inasmuch as the term "school district" is a term having a 
peculiar application in the statutes dealing with schools owned by the state or its 
subdivisions, it is quite clear that the legislature intended reference to such schools 
alone. 

Inasmuch as the effect of this statute is solely to prohibit the director of public 
service from making a charge upon the class of institutions therein included, the 
question remains· whether or not council is pe'rmitted of its own volition, through 
its general legislative power, to exempt a parochial school b1.1ilding from payment 
for water furnis)Jed the same. This question brings into view section 6, article 
_viii of the constitution, which provides as follows: 

"Xo law shall be passed authorizing any county, city, town or town­
ship, by vote of its citizens, or otherwise, to become a stockholder in any 
joint stock company, corporation or association whatever, or to raise money 
for, or loan its credit to, or in aid of any such company, corporation or 
association." 

The common pleas court in the case of Crossland vs. Zanesdlle, unreported, 
affirmed in 56 0. S. 735, said in its opinion: 

''It is for the public interest that the municipality retains control and 
management of the sick and disabled poor. One of the chief purposes of 
the local government is to preserve the health and safety of its inhabitants. 

"If the municipality may escape its obligations and duties to the sick and 
disabled by farming out the same to the charitable associations or cor­
porations, the public interests may suffer in that respect." 

Elliott, in his work on ''municipal corporations," in speaking of alms-houses ami 
hospitals, page 61 : 

"The power of taxation cannot be employed to support such institu­
tions when they are under the control of private persons who arc not ac­
countable to the government." 

Under this rule, I am of the opmwn that council is not p<:rmitted to burden 
taxpayers with the upkeep of a waterworks system and confer upon a private or­
ganization the privilege of receiving the benefit of the same without charge. It 
is well settled that municipal corporations have only such powers as are expressly 
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or impliedly conferrecl by statute. Being unable to find anywhere in the statutes 
any provision authorizing a municipal corporation to extend the privilege of free 
water to such an organization, I am of the opinion that council is without power, 
under the law as it stands, to exempt a parochial school building from payment 
of water rents. 

There exists ample authority for the holding that where council is empowered 
or required to maintain charitable institutions, it may, within the limitations of the 
authorizations of law, contract with pri\·ate organizations for the conduct of such 
charitable enterprises. There can be no doubt, under the holdings, that a parochial 
school is to be deemed a building of public charity; but, since under the plan pro­
vided by the statutes the duty of providing education in no way devolves upon 
municipal corporations, but rests, on the conntrary, with independent subdivisions 
of the government. to wit : boards of education. it is clear that council has no 
power whatever to contract for the education of its citizens. It would seem clear, 
therefore. that council is also without power to make the furnishing of free water 
a consideration for a contract with parochial school authorities, for whatever 
benefits such organization may afford the general public through the operation of 
parochial schools. 

:.ry opinion, therefore, is that a cot:ncil of a city is without power in any way 
to furnish water for a parochial school without making a charge therefor. 

807. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COLLATERAL IXHERITJ\XCE T:\X- 1\PPLfC\TIOX TO DE :.fADE 
UXDEI{ 5333, GEXElL\L CODE. 

IVhcre a {:rorcr/.\' /J_1• ,,ill is bequeathed i11 trust In JJ. ,,•ith full pm,•er In sell, 
trausfcr, 111alla!Je, iuvest. reim•cst, or dist•ose of a11}' part thereof, B. to pay the 
iucome of the estate to the 111othcr of fl. duriug her life. uud after her death to 
distribute the residue a111011g ccrtaill rollateral relath•es, the pro<•isious of sectio11 
5333, Gweral Code, are to be applied to the estate as a subject of the collateral ill­
heritaucr tax at its present value. 

CoLt:MBUS, OHIO, :.larch 14, 1914. 

Ho:s-. THOMAS L. Pocn:, Prosecutiug Attor11cy, Cillci111zati, Ohio. 

DEAR SIR :-Under date of January 20th. you request my opinion upon the fol­
lowing question : 

"Lly the will of A. the re'iidnum of his personal estate, after paying 
specific legacies, is bequeathed to H. in trust, with full power in B. to sell, 
transfer, manage, invest and reinvest or dispose of the same or any part 
thereof, n. to pay the income of the estate to the mother of A during her 
life, and after her death to distribute the residuum among certain col­
lateral relatives, all of whom arc subject to the collateral inheritance tax." 

You inquire whether the estates of the collateral relatives are taxable now or 
whether, on the principles laid down in my recent opinion to you, in the matter of 
the e::.tate of Theresa Braunstein, these estates do not become taxable until the 
death of decedent's mother. 

The principles referred to are, that where estates of inheritance do not vest 

11-A. G. 
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at the death of the testator, and where the amount or share of a given inheritor 
cannot be then ascertained, the tax cannot be then assessed but must be assessed 
and collected, if at all, at such subsequent time as it may vest. or the amount of it 
may become certain. • 

This general principle results from the very necessities of the case. It is not 
found in the collateral inheritance tax law as a statutory enactment; hence, in my 
judgment, it is to be applied only when no other course is possible. 

Section 5333 of the General Code, as amended, 103 0. L. 463, provides as fol­
lows: 

"\Vhen a person bequeaths * * * property * * * for the use of father, 
mother * * * etc., during life * * * and the remainder to a collateral heir 
* * * the value of the prior estate shall be appraised within sixty days 
after the death of the testator, in .the manne-r hereinafter provided, and de­
ducted, together with the sum of five hundred dollars, from the appraised 
value of such property." 

The reference in this section to ''the manner hereinafter provided" IS to section 
5343 of the General Code, which provides in part that: 

"In case of an annuity or life estate the value thereof shall be deter­
mined by the so-called actuaries' combined experience tables and five per 
cent. compound interest." 

It is true, of course, that, technically, there is no such thing as a ''life estate" 
or "remainder" in personal property; also, that a direction to trustees to distribute 
a trust estate among certain persons upon the happening of a certain event does 
not make the distributive shares "remainders" in a technical sense. However, 
technicalities must be ignored in the interpretation of amended section 5333, Gen­
eral Code. The section uses the word "bequeaths," clearly evincing an intent to 
make its provisions applicable to personal property inheritances. It uses the words 
"for the use of," clearly evincing an intention to make it apply to trust estates. 
Therefore, in my opinion, a bequest to a trustee for the use of a certain person 
during the life of the latter, and on his death for distribution among certain other 
designated parties, creates a ."remainder" and a "prior estate" within the meaning 
of section 5333, and a ''life estate" within the meaning of section 5343, General 
Code. 

This leaves but one question in the case submitted by you, viz.: as to whether 
or not the trustee's powers of disposition are such as to make it impossible to apply 
section 5333, General Code. · 

In my _opinion this question may be answered in the negative. I see no dis­
tinction between the trustee's powers, as described by the language quoted by you, 
and the powers of any trustee who is given the management of a fund for the 
benefit of another, with discretion as to investment and reinvestment. The pre­
sumption is that, despite the investments, sales and reinvestments of the fund, i. e., 
despite the conversion of one form of personal property into other forms of per­
sonal property in the management of the trust, the value of the corpus of the 
estate will remain the same. This may be a very violent presumption, but it is no 
more violent than the presumption which is evidently contemplated by section 5333, 
in its narrowest interpretation that specific real or personal property will be of 
the same value at the end of a given life as it is at the date of the testator's death, 
or sixty days thereafter. Suppose, for example, there was no power of sale and 
reinvestment, and that the bequest, instead of being a residuary one, consisted of 
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certain specified corporate stocks of the present market value of one hundred dol­
lars a share: is there not the possibility that these shares may deteriorate in value 
until they are worth but fifty dollars each, before the death of the party for whose 
benefit they are held? .\nd yet, does not section 5333 require, at the very least, 
that, where specific property is bequeathed for the use of a direct heir during his 
life, and the remainder to collateral heirs at his death, without any power of sale 
or reinvestment, the tax shall be assessed immediately? In other words, the section 
presumes that the value of the property will not be changed during the existence 
of the prior estate in it; and this presumption is not rebutted. 

Xow, the will in question creates a trust for the benefit of the 'mother, who 
is to have merely the income therefrom. The power of sale, management and re­
investment is to be exercised, in accordance with the clear intention of the testator, 
with the purpose of preserving the corpus of the estate or enhancing its value, if 
possible. If the trustee discharges his duty with reasonable P.rudcnce he will main­
tain the value of the estate as a whole. It is my belief, then, that section 5333, 
General Code, shows a legislative intention to make the presumption above referred 
to applicable to a state of facts of this sort; that is to say, the indisputable pre­
sumption is that the trustee will discharge his trust and will maintain the corpus 
of the estate unimpaired. 

For the reasons stated, I am of the opinion that the case is a different one from 
those discussed in the other opinion, which you have, and that the provisions of 
section 5333 are to be applied to the estate, as a subject of the collateral inheritance 
tax, at its present value. • · 

I deem it proper. however, to state that l have assumed that the question in 
your mind has arisen because of the powers of sale, management and reinvestment 
possessed by the trustee; and not because of the quality of the estates possessed 
or to be possessed by the ultimate takers, who are subject to the tax. That is to 
say, l do not intend to pass upon the question as to whether or not the interests 
of those ultimate takers are vested, assuming that to be the case. Should it ap­
pear, under the exact language of the will, which you do not quote, that the case 
is otherwise, then, the rule formulated in the other opinion would apply. 

\Vithout citing the decisions, it may be sufficietft to state that if the takers of 
the subsequent estates, as vested interests. can be now ascertained, so tha·t at the 
death of the mother the distributive shares will be disposed of to them, or their 
personal representatives, the principles of this opinion will apply; but if the in­
tention of the testator, as disclosed by the language of the will, is that the dis­
tribution at the death of the mother shall be among the survivors of those named 
as the ultimate takers, then, the interests of the latter cannot Yest until that CYcnt 
takes place, and the principles of the other opinions are brought into play. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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808. 

l\IANDAiviUS-LICE~SE-CHATTEL LOAN BUSINESS. 

A!andamus will lie to compel the secretary of state to issue a license granti11g 
permissio'n to e11gage in the business of maki11g /oaus upon chattels or personal 
property, where the person seeking a lice11se has done all thi11gs that the statutes 
make it his duty to do. 

CoLUMBUS, 0Hro, J\Tarch 13, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 am in receipt of your communication of :\larch 2nd, wherein you 
state: 

"I am enclosing you herewith the original applications and bonds of 
M. Blumberg & vV. R. Tee!, and ::\I. Blumberg, for license to engage in the 
business of making loans upon chattels or personal property. 

"I am also enclosing herewith a communication from J. Guy O'Donnell, 
prosecuting attorney of ::\Iiami county, Ohio, protesting against the issuing 
of any such license to ::\T. Blumberg, for the reasons st:lted in said protest. 

"Kindly acl\·ise what course I should pursue in the matter." 

Sections 6346-1 and 6346-2 of the General Code of Ohio provide as follows: 

"Section 6346-1. No person, firm or corporation except banks and 
building and loan associations shall engage or continue in the business of 
making loans upon chattels or personal property of any kind whatsoever 
or of purchasing or making loans upon salaries or wage earnings without 
first having obtained a license so to do from the secretary of state. 

"Each application shall be accompanied by a bond to the state of Ohio 
in the penal sum of two thousand dollars ($2,000.00) to the approval of 
the secretary of state. If any person shall be aggrieved by the misconduct 
of any such licensed person, firm or corporation or by his, their or its 
violation of any law relating to such business, and shall recover a judg­
ment therefor, such person may, after return unsatisfied either in whole or 
in part of any execution issued upon such judgment, maintain an action 
in his own name upon such bond herein required in any court having 
jurisdiction of the amount claimed. The secretary of state shall furnish to 
any one applying therefor a certified copy of such bond filed with him, 
upon the payment of a fee of one dollar ($1.00) and such certified copy 
shall be prima facie evidence in any court that such bond was duly 
executed and delivered by the parties whose names appear thereon. Said 
bond shall be renewed and refiled at the time of making application for 
license, but said bond until renewed and refiled as aforesaid shall be and 
remain in full force and effect. 

"Section 6346-2. Application for license to conduct such business must 
be made in writing to the secretary of state and shall contain the full 
names and addresses of applicants, if natural person, and in case of fir~s 
or incorporated companies, the full names and addresses of the officers and 
directors thereof and under what law or laws incorporated. the kind of 
business which is to be conducted, whether chattel mortgage or salary loan; 
the place where such business is to be conducted and such other informa-



tion as the secretary of state may require. The fee to be charged for 
said license shall be ten dollars ($10.00) per annum and such amount must 
accompany the application. Each license granted shall date from the first 
of the month in which it is issued and shall be granted for the period of 
one year, subject to revocation, as provided in this act, and such license 
shall be kept conspicuously displayed in the place of business of the licensee." 
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Sections 6346-3, 6346-4 and 6346-5 provide for certain things to be done by the 
licensee, and for the manner of the conduct of his business, with limitation on the 
amount of interest that may be charged as. also the amount that may be charged 
for investigation, examination, collection and other purposes. 

Section 6346-6 provides a penalty for violating the foregoing provisions, and 
that upon a second conviction it shall become the duty of the secretary of state to 
revoke a license issued to a person so convicted. 

I have examined the various protests filed against the issuing of license to :\1. 
Blumberg, and, without passing upon either their sufficiency or their merits, but 
looking only to what may be the duty of the secretary of state under the present 
chattel loan law, I am of the opinion that the issuing of such a license by the 
secretary of state is purely a ministerial act, and that he is without power to 
judicially determine the f!tness or nonfitness of the applicant. 

You will recall the decision of the supreme court in the case of State ex rei. 
Brower vs. Graves, and the action of the court upon the answer filed in that case. 
In view of the court's attitude in that m;ttter, and the well known principles of law 
with regard to officers whose duties are merely ministerial, I am of the opinion 
that mandamus would lie against you in the c\·ent that you refused to issue a license 
to a person who has done all things that the statute' makes it his duty to do; and 
that in the case presented you have no option hut to issue the license. 

810. 

Very truly yours, 
Ttli!OTHY S. HoG.\N, 

Atlorncy General. 

YOUNG MEN'S CHRISTIA!\" ASSOCTATTOX-YOUXG WO::\IEX'S CHRIS­
TIA:\' ASSOCIATTON-TEACHEH.s' AGE:\'CY-EMPLOY:\1EXT AGEN­
CY-CHARITABLE E\STITUTIOXS. 

The :you11g men's christia11 association, a11d the young women's christian associa­
tion are charitable iustitutions withi11 the mea11i11g of the' law, and therefore .. exempt 
from the payme11t of a license fee 1111der section 893, General Code. The same rule 
will apply to teachers' age11cies a11d also miuisterial associations, providin.fJ they are 
e11gaged i11 work of a charitable nature. 

CoLUMBUs, OHIO, :\larch 5, 1914. 

The Industrial Commissio11 of Ohi<l, Columbus, Ohio. 

(Attention Mr. Hammond.) 
GENTLEMEN :-Under favor of February 13th, you request my opinion upon the 

following questions: 

"!. Does a young men's christian assocta!ton or a young women's 
association come within the meaning of the law respecting employment 
agency licenses? 

"2. Are teachers' agencies subject to the law? 
"3. Is a ministerial association a charitable association?" 
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Under date of January 16. 1914, I rendered you an opinirn wherein I held that 
under sections 886 and 893, General Code, charitable organizations were not re­
quired to have a license for the operation of an employment agency wherein a 
charge for the service was made. These sections are as follows: 

"Section 886. Ko person, firm or corporation shall open, operate or 
maint~in a private employment agency for hire, or in which a fee is 
charged an applicant for employll)ent or an applicant for help, without 
obtaining a license from the commission of labor statistics, and paying to 
him a fee according to the population of the municipality as shown by the 
last federal census, viz. : 

"In cities of 50,000, and upward _____________________________ _ 
''In cities of 16,000 to SO,OOQ _________________________________ _ 

"In cities of less than 16,000-------------------------·--------
"In villages -------------------------------------------------

$100 00 
75 00 
so 00 
25 00 

"The commissioners may refuse to issue or renew a license to an ap­
plicant if, in his judgment, such applicant has violated the law relating to 
private employment agencies, or is not of good moral character. 

''Section 893. Except an employment agency of a charitable organiza­
tion, a person, firm .or corporation furnishing or agreeing to furnish em­
ployment or help, or displaying a sign or bulletin, or offering to furnish 
employment or help through the medium of a circular, card or pamphlet, 
shall be deemed a private employment agency, and subject to the laws 
governing such agencies.'' 

The answer to each of your questions hinges. upon the definition of a charitable 
organization. The word ''charity" may be used in many senses and is employed in 
different connections and with different applications in many fields of the law. Thus 
the technical legal term "charity" is used with reference to a gift or a trust to be 
applied "consistently with existing rules of law for the benefit of an indefinite 
number of persons either by bringing hearts under the influence of education or 
religion, by relieving their bodies from disease, suffering or constraint, by assisting 
them to establish themselves· for life or by er"cting or maintaining public buildings 
or works or by otherwise lessening the burdens of governmeut." 

Words and Phrases page 1074. 
5 Am. & Eng. Encyc. of Law, p. 894. 

In this connection the word "charity embraces of necessity a substantial element 
of publicity; that is, a gift or trust to come within the rules of law applicable to 
such technical term "charity" must tend in a way to benefit the public and to relieve 
the government of some of its burdens. 

Thus it is well settled that a bequest for the benefit of defined persons is not 
a charity but a trust only, and as such is subject to the rules controlling ordinary 
trusts. 

5 Am. & Eng. Encyc. of Law, 896. 

So the word "charity" as employed in this sense can have no application to 
beneficial or charitable associations organized for the benefit solely of their own mem· 
bership. 
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Swift vs. Eastern Beneficial Society 73 Pa. St. 362. 
59 ::\Iaine 326. 
Vol. 3 Am. & Eng. Encyc. of Law, 1044. 
Vol. 5 Am. & Eng. Encyc. of Law, 894, et seq. 
\Vords and Phrases, Title "Charity," p. 1077. 

''Charity" in its broadest sense, however, is defined as follows: 

" 'Charity' in its widest sense, denotes all the good affections which men 
ought to bear towards one another, and in that sense embraces what is 
generally understood by benevolence, philanthropy, and good will. In its 
more restricted sense it means merely relief or alms to the poor." 

Words & Phrases Vol. 2, p. 1074. 
5 Am. & Eng. Encyc. of Law 894 and cases cited. 
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There is nothing in the statutes quoted above which serve of themselves to 
indicate the precise sense in which the term ''charitable" is employed. 

A review of the decisions ·dealing with exemption from taxation as the same 
pertains to charitable organizations however, sheds some light in this connection. 
The language of the constitution, article XII, section 2, the construction of which 
is involved in the cases of this state, exempts institutions of purely public charity. 
In the statute involved in your questions, however, it is a charitable organi.r:ation 
which is exempted from the payment of a license fee. It is well settled that a 
license is in no sense a tax, and, therefore, the constitutional provision has no 
bearing upon this statute. It is very material. however, to note in considering the 
views of the courts with reference to the constitutional provision, that great stress 
is laid upon the necessity that the charity be essentially public in its nature. In the 
present statute reference is not made to the public nor is the term "charitable," as 
employed in section 893 of the General Code in any way limited by the term 
"public" or any similar adjective. 

The following cases in Ohio under the constitutional provision referred to re­
quire the charity to be essentially public in order to allow the organization to take 
advantage of the exemption clause: 

Library Assn. vs. Pelton, 36. 0. S. 253. 
Humphrey vs. Little Sisters of the Poor, 29 0. S. 201. 
Davis, Auditor vs. Camp :\1eeting Assn. 57 0. S. 257. 
Little vs. Seminary, 32 0. S. 417. 
l\Iyers vs. Aiken, 8 C. C. 232. 
Gerke vs. Purcell, 25 0. S. 242. 
Watterson vs. Halliday, 77 0. S. ISO. 

The case of :\Iorning Star Lodge vs. Hayslip, 23 0. S. 145 is of especial im­
portance in this connection. T t was therein held that a charitable or beneficial 
association which extends relief only to sick and needy members and to the widows 
and orphans of its deceased members, is not an institution of purely public charity. 

In other states, however. constitutional provisions exist which exempt ''charit­
able institutions." The language employed being substantially the same as that 
of the statute in question, there being no qualifying adjective expressly restricting 
the charity to one of a public or general nature. Cases construing such provisions 
quite generally hold that charitable organizations which are not essentially public 
in their nature or such as arc confined to the benefit of a limited and specilie•l 
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number or even to the bent of their own members, come within the constitutional 
exemption from. taxation. These decisions would seem to support a similar holding 
with reference to section 893 of the General Code. The following are examples of 
such holdings : • 

Fitterer vs. Crawford 157 Mo. 51. 
Philadelphia vs. Masonic Home, 160 Pa. 572-577. 
Hibernian Society vs. Kelley, 28 Oregon 173. 
City of Petersburg vs. Petersburg Benevolent Assn., 78 Va. 431. 
Union Pacific Ry. Co. vs. Artist, 60 Fed. 365. 

vVithout quoting fronr these decisions at length in considering the difference 
in language between the constitution, as applied to exemption from taxation and 
the language of our statute and according due credence to the general rule running 
through the above quoted decisions, I am of the opinion that under the statutes 
under consideration an organization need not necessarily afford its advantages to 
the public or even to an indefinite and unascertained portion of the public to come 
within the exemption therein provided for. 

The answer to each of your questions, therefore, depends on whether the or­
ganizations involved are charitable in their nature, regardless of whether or not the 
charity comprehended by the organization is a public charity or otherwise. 

I am of the opinion that the term "charitable," therefore, must not be given 
its broadest comprehension. The following cases support the statement that, "the 
test which determines whether the enterprise is charitable or not is its purpose. 
If its purpose is to make profit it is not a charitable enterprise." 

Long vs. Rosedale Cemetery, 84 Feel. Rep. 135. 
Union Pac. Ry Co. vs. Artist 60 Fed. 365, 3rd syllabus, page 368. 

An organization is certainly not a charitable organization if it is run for profit. 
In view of the above authorities, therefore, I may say that an organization is en­
titled to the xemption provided by section 893 of the General Code when the same 
is operated not for profit, and has for its purpose a charitable one, to wit, benevo­
lence, philanthropy, good will, alms giving or some kindred good. 

Under the rule established by the Ohio cases above cited, I am of the opinion 
that there can be no question but that a .Young ::\len's Christian Association or a 
Young vVomen's Christian Association are" charitable organizations" and that they 
come within the meaning of the exemption provided by this statute. Indeed, in 
the case of Y. \V. C. A. vs. Spencer, 9 C. C. n. s., 351, the court expressly recognized 
the Young Women's Christian Association as an institution of "purely public charity." 

In the case of People ex rei. Brooklyn Y. ~1. C. A. vs. Willis, 52 N. Y. Supp. 
739, the court said : 

"There can be no question that the Young Men's Christian Association is 
an association incorporated for charitable work as charity is understood 
and defined in the law. .:\'ot only is its work charitable but it iSI benevolent, 
and imdoubtedly in the highest degree commendable and beneficial." 

I have in mind the case of the Trustees of the Y. M. C. A. vs. City of Patterson, 
N. ]. 61 N.J. L. 421, wherein the court held that the buildings of the Young TI'Ien's 
Christian Association were not used for exclusively charitable purposes, which the 
court considered to have application only to such charitable purposes as were 
deemed eleemosynary, to wit, purposes connected with the distribution of charity, 
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id est, of aid to the needy. Also the case of Chapman \"S. Holyoke Y. :0.1. C. A., 165 
:O.Iass. 280, wherein the court held that a Young :O.Ien's Christian Association was not 
a public charitable corporation whose purposes were not only charitable but also 
social, and whose benefits were confined to its members, and therefore, not en­
titled to exemption as a public charitable corporation. 

I am of the opinion, however, that neither one of these cases can be reconciled 
to the Ohio rule. They are subject to distinction on several grounds. In the New 
Jersey case the court was required to restrict the exemption to buildings used ex­
clusively for charitable purposes, and there is no such limitation in the statute upon 
which your questions hinge. The :O.Iassachusetts case involved exemption from 
liability for tort rather than exemption from a tax or license. At any rate, 
whatever force may be given to these decisions, it is clear that under the author­
ities, especially in Ohio, which authorities must be allowed to control, as laid down 
in the cases of Library Association vs. Pelton, :Morning Star Lodge vs. Hayslip, 
Gerke vs. Purcell and the other decisions above referred to, an association such as 
the Young :O.Ien' s Christian Association or the Young Women's Christian Association, 
whose benefits are open to all members of the public, subject to the same con­
ditions, and which is operated without a view to profit, must be considered a 
charitable institution, and, therefore, exempt from the payment of a license under 
section 893 of the General Code. 

In regard to your inquiries with reference to teachers' agencies and ministerial 
associations, I can only say that the information at hand by no means permits of 
the exercise of any judgment as to the real nature of these organizations. :Vly 
advice as to the same, therefore, must be restricted to a reiteration of the rules 
above set out. In brief, if these organizations are of themselves primarily of a 
charitable nature, and if they are operated without a view to profit they may 
undoubtedly conduct an employment agency without having to procure a license 
so to do. If, howeYCr, these organizations arc primarily engaged in some other 
activity, having in view in one way or another a pecuniary gain, and the employ­
ment agency even though such agency itself be not a paying proposition or even 
though it is not operated with the intention of deriving a gain therefrom, neverthe­
less if such agency is a mere incident to the primary object of an organization 
operating for gain, I am of the opinion that it would be necessary to procure a 
license. The question, therefore, is one of fact upon which I am unable to venture 
definite advice without further information. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attom~y General. 
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811. 

FREE TUR~PIKE ROAD C01L\IISSIOXERS- CUSTODY OF FUNDS­
COUNTY CO~IJ\IISSIOXERS-COUXTY AUDITOR-ROAD L\IPROVE­
MENT. 

Fu11ds arisiltg from the sale of bonds from the co11struction of a free turnpike 
under section 7232, et seq., Ge11eral Code, should be deposited with the treasurer of 
the county a11d paid out by him upon the zcarrant of the county auditor. The road 
commissioners have no right to the custody of such funds. 

CoLUMBUS, OHio, March 10, 1914. 

HoN. WM. C. BROWN, Prosecuting Attorney, Steubenville, Ohio. 

DEAR Sm :-Under date of January 20th you submitted for an opinion, the fol­
lowing: 

"\Vould you kindly give an opinion as to the right of free turnpike 
road commissioners to the custody of funds arising from the sale of 
bonds, sold for the purpose of creating a fund to construct a free turnpike 
road? That is, should such funds by law be deposited in the county treas­
ury and the payments made by approval of the county commissioners upon 
warrant of the county auditor on the treasurer, or have the road commis­
sioners the right to such custody of the funds that they may deposit the 
same in a bank and receive interest on daily balances therefrom, accruing 
to the benefit of the district taxed for such road improvement." 

The identical question presented by your inquiry was decided in the case of 
State ex rei. Sapp, et als. vs. John L. 1\-leans, Auditor, Common Pleas Court of Jef­
ferson county. Judge Worley in the opinion says: 

"Now we come to the question in case bonds are sold and funds are 
raised by the sale thereof, how should such funds be paid out? An im­
mediate answer to that question is that the funds so raised should be paid 
out exactly the same way as the statute provided they must be paid out 
where the funds are raised solely by taxation, which is by the treasurer 
on the warrant of the auditor, he being first directed in writing to so do 
by the road comll)issioners. 

"And, as reasons for the answer which I give I say first that the 
statute is entirely silent on the subject so far as any direct and express 
provision is concerned. But by analogy it should follow the same rule as 
is prescribed for money raised by taxes. Why should it not be so? And 
if it should be paid out by the treasurer on the warrant of the auditor, then 
as a matter of course it must be firs~ placed in the county treasury. 

"A second reason is that there is no statutory authority whatever for 
the road commissioners receiving the money 011 the sale of the bonds and 
depositing the same where they please and paying it out as they see fit. 
Such a method of handling_ the public funds is unusual and I may say un­
reasonable, and to so handle public funds cannot be presumed by a mere 
failure to give express direction as to how the same may be handled, de­
posited and paid out. 

"As a third reason I say that nowhere in the statutes is there any 
warrant for the handling of public moneys according to the method that 
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is claimed on behalf of the road commissioners in this case. And that being 
true, this is a very good reason in my judgment, why such authority as is 
now claimed on behalf of the road commissioners, the relators in this case, 
cannot arise .I:Jy implication. It is wholly contrary to the policy of the law 
with respect to the handling of public funds. As a fourth reason I call at­
tention to the fact that as originally enacted, section 7283, which provides 
for the sale of the bonds, and section 7284, which provides for their pay­
ment, was one and the same section enacted at the same time and so related 
to each other that the provisions oi section 7284 must necessarily be read 
with reference to the provisions of 7283, and when so read, I think warrant 
the conclusion which I have reached, that the funds raised by the sale of 
the bonds must he paid out in exactly the same manner as arc funds raised 
by taxation either by the general tax or the extra tax. And, as a fifth 
reason for the answer which I have given, l call attention to the provi­
sions of the section 7308. which among other provisions contains this lan­
guage: 
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" '\Vhenever any free turnpike road constructed in accordance with the 
provisions of this chapter, shall have been fully paid for, and the bonds and 
coupons, if bonds have been issued thereon, shall have been redeemed, and 
the pike commissioners of such road shall have ceased to exist, and any 
money remaining in the treasury of the county in which such road was or 
shall be cqnstructed, and which was derived from taxation or the sale of 
bonds to construct such road, shall, upon the order of the county commis­
sioners be paid over, upon the warrant of the county auditor in such amounts 
and at such intervals as they deem proper, to the pike superintendents as 
the case may be, to be by such superintendent or superintendents used, 
under the provisions of chapter eight. title four, part two, in making re­
pairs of such road for the construction of which such remaining money was 
raised. And this provision shall apply in all cases where there is now a 
balance remaining in the county treasury, as well as to all such cases as may 
arise in the future.' 

"It will be noticed that this provision refers to the money arising from 
the sale of bonds being in the county treasury. But it is claimed upon the 
part of these relators that it does not necessarily go into the county 
treasury, but that they may place ie where they see fit to place it. 

"But I say that the language of this statute clearly indicates that the 
proper place for it is in the county treasury and that if any of it remains 
after the improvement has been paid for, then it may be paid out by the 
county treasurer as the section provides. 

"X ow as a sixth reason for answering the question as I have, that this 
money arising from the sale of bonds should be paid into the county treas­
ury, I call attention to sections 2294 and 2295 of the General Code. 

"Section 2294 refers to the sale of bonds by county commissioners, by 
boards of education and by commissioners of free turnpikes, just such 
commissioners as are the relators in this action. 

"Section 2295 provides as follows: 'X one of such bonds shall be sold 
for less than the face thereof, with any interest that may have accrued 
thereon, and the privilege shall be reserved of rejection of any or all 
bids. 

"If bids are rejected the bonds shall again be advertised. 

"All money from both principal and premiums on the sale of such bonds, 
shall be credited to the fund on account of which the bonds arc issued and 
sold. 
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"Notice the provision which says that the money arising from the sale 
of such bonds, which includes the kind of bonds attempted to be sold in 
this case, shall be credited to the fund on account of which the bonds are 
issued and sold. 

"Now what does that mean? How could they be credited to this fund, 
if they are placed in some private bank? \\'ho has charge of the fund on 
account of which these bonds are sold? \\'ho is the custodian of that 
fund? Who keeps the account? \Vho does the crediting? 

"It is wholly foreign to our ideas to keep public funds and the account 
thereof by anybody except the treasurer of the political division in question, 
which in this case is the county treasury. Xo political division has any 
connection with it other than the county; the township does not have any 
connection with it. There is no provision in the statute that these road com­
missioners shall have a treasury or a treasurer or shall be the custodian 
of funds except for the incidental purposes of paying the same out. So 
that it seems to me that the only reasonable construction that can be placed 
upon sections 2294 and 2295 is, that in case of the sale of bonds such as were 
attempted to be sold in this case, that the county treasurer shall have the 
custody of the proceeds of such sale, and that he shall keep a record of 
the funds pertaining to the improvement, and that he shall credit the pro­
ceeds of the sale of the bonds to such funds. He does that by virtue of his 
office, and by virtue of the general powers conferred upon him by law, but 
no other body or officer is in any way authorized to keep a record of such 
fund. 

"So for all of these reasons I am constrained to believe that the money 
arising from the sale of bonds as in this case, must necessarily, under the 
law, be paid into the county treasury. 

"In reaching this conclusion, and with reference to the provisions of the 
law in section 7284, as to the method of paying out the funds arising from 
the extra taxes, I have not overlooked the provisions of section 7260, which 
among other things contains the following statement, to wit. 

"'So much of the taxes mentioned in section 7257, levied and collected 
on taxable property within the bounds of a road located under the pro­
visions of this chapter, which is not discharged in labor, and which is paid 
into the county treasury, shall be paid by the treasurer, upon the warrant 
of the county auditor, to the road commissioners of such road to be ex­
pended by them in constructing it, and to the payment of the principal and 
interest of bonds, if any have been issued therefor, this section shall apply 
to such taxes as have been levied theretofore and have not been paid to 
township trustees.' 

"Now it is true that that section does provide that these general taxes 
referred to therein shall be paid by the treasurer upon the warrant of the 
county" auditor to the road commissioners of such road to be expended by 
them in the construction of it. But I take it that that section even though 
the language of it is different from section 7284, nevertheless means pre­
cisely the same thing, which is that the funds therein referred to, shall be 
paid upon the warrant of the county auditor by the treasurer at the direc­
tion of the road commissioners. From these authorities and the construc­
tion which I have placed upon these various sections of the statute, I am 
fully convinced that this money arising from the sale of bonds should be 
paid into the county treasury, and for that reason that the contract which 
the road commissioners entered into, requiring them to deposit the money 
elsewhere is illegal and void.'' 
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The reasoning of Judge \\' orley seems to me to be sound, and the holding 
in this case, in my judgment, is correct. 

I am, therefore, of the opinion that the funds arising from the sale of bonds 
for the construction of free turnpikes, under sections 7232, et seq., should be deposited 
with the treasurer of the county and paid out by him upon the warrant of the county 
auditor. The road conunissioners have no right to the custody of such funds. 

812. 

Very truly yours, 
TIMOTHY S. HoGA~, 

Attorney General. 

CONSTRUCTION OF THE PHRASE "1::-.J WHICH SAID TAX ORIGl~ATES." 

The meaning of the phrase "in which said tax originates," as used ill section 
5332 as a111euded in 103 0. L., 463, is that tlze situs of tlze property passiug by descent, 
devise, or deed or gift for general property taxation purposes iu this state determines 
the place of the origination of the tax. 

CoLUMBUS, OHio, ~larch 14, 1914. 

HoN. ARTHUR VAN EPP, Prosecuting Attomey, Medina, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 26th, 
requesting my opinion as to the meaning of the phrase "in which said tax originates," 
as used in section 5332, as amended, 103 Ohio Laws, 463. 

The language in question is simply a paraphrase of article XII, section 9, of 
the constitution, as recently amended. In fact, it was, evidently, in deference to 
the requirement of this provision that this particular change was made in section 
5331, which in this respect reads as follows: 

"Fifty per cent. of such tax shall be for the use of the state; and 
fif.ty per cent. of such tax shall go to the city, village or township in which 
said tax originates." 

However, I have found no clue in the debates of the constitutional convention 
of 1912 adequately disclosing the meaning of the phrase in question, as it is em­
ployed in the constitution. 

I find no similar provision in any of the inheritance tax statutes of other states. 
Accordingly, I have been obliged to arrive at the conclusion which I shall 

hereafter express by process of elimination. 
The following meanings might be, conceivably, applied to the language in 

question: 
1. The place where the testator died; inasmuch as it is his death which 

creates the estate of inheritance. 
2. The place where the executor resides; because, as you state in your letter, 

he is obliged to pay the tax and it is to come out of funds in his hands. 
3. The place where the will is probated ; inasmuch as it is this act which gives 

final effect to the disposition made by the testator of his estate. 
4. The domicile of the testator at his death. 
5. The situs of the property passing, by will or otherwise, considered for 

purposes of property taxation. 
I can think of no other possible meanings which might be given to the language 

in question. 
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The first of these meanings must be rejected, when section 5331, in its entirety, 
is considered. One of the essential proYisions of the section is that all property 
and interests therein, subject to the jurisdiction of this state, which passes by one 
of the three modes mentioned to persons other than those in the direct line of 
ascent or descent of the testator or decedent. shall be subject to the tax. The 
effect of this is that, if real estate located in Ohio passes by descent, deYise or 
deed of gift, to a person whose interest therein is taxable, the tax is to be charged 
and collected, and fifty per cent. of it must go to some taxing district in this state. 
So, if the owner of the property should die in another state, the use of the first 
meaning would lead to impossible consequences. 

For similar reasons, the second above suggested meaning must be rejected, as 
it is possible that the executor of the estate might be a non-resident of this state. 

The third possible meaning must be rejected for two reasons: 1st, because it 
is not necessary that the property pass by will, it being sufficient that it passes by 
descent or deed of gift; and, second, because such a meaning would give the taxes 
to the county seat in all cases, whereas the plain purport of the statute is to the 
contrary. 

The fourth suggested meaning must be discarded, for reasons similar to those 
advanced by me in discussing the first and second meanings, respectively. That 
is to say, the decedent might have been domiciled in another state at the time of 
his decease; in which event the adoption of the meaning now under discussion 
would afford no rule for the distribution of the tax assessed, on account of the 
devolution of real property located in Ohio. 

By process of elimination, then, I have arrived at the choice of the fifth sug­
gested meaning, and I am of the opinion that the situs of the specific property 
passing, by descent, devise or deed of gift, for general property taxation purposes 
in this state, determines the place of the origination of the tax for the purposes 
of section 5331, General Code. 

That situs, in my judgment. is to be determined with respect to the situation 
of the property as it existed at the death of the decedent: that is just prior to his 
death. In this sense effect is given to the principle that the testator's death 
creates the inheritance and gi,·es rise to the liability for the tax; thus, in a way, 
"originating'' the latter. So, if the property passing by inheritance be real est.ate, 
the taxing district in which the tax originates, as to that portion of the estate, is 
that district in which the real estate is located; if the property so passing be 
tangible personal property, the district in which the tax originates is that district 
in which it would have been listed for general property taxation by the testator, 
at the time of his death, under the statutes providing for the place of listing tangible 
personal property; if the property so passing consists of moneys, credits or invest­
ments, then (with certain possible exceptions, it not being my purpose to go into 
complete detail in this opinion) the tax originates in the district in which the 
decedent was domiciled at his death. 

By adopting the rule which, I have laid down, a place for the origination of the 
tax will be furnished as to all property "subject to the jurisdiction of the state" 
within the intendment of section 5331 ; whereas. the adoption of any other rule 
creates the possibility, at least, of failing to assign a "district of origination" to 
some inheritances of property subject to such jurisdiction. 

· Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Ge11eral. 
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813. 

SAVIXGS AXD LOAX-FOREIGX SAVIXGS A::\D LOAX CO:\IPAXY­
THE RIGHT TO ADVERTISE IX OHIO. 

TVIzere a foreigll savillgs and loan compau:y advertises in a lli!Wspaper in Ohio 
the pa:yment of six per ce11t. 011 savi11gs and paid up stock, tlze soliciting of business 
by such compall}' in such ma1wer does 11ot come within the meanilzg of the phrase 
"doing business" as emplo:yed i11 section 678, Gelleral Code. 

CoLL"MBUS, OHio, February 26, 1914. 

Ho;-.;. ]AMES A. DEvi:s'E, lllspector Buildillg & Loan /lssociatious, Columbus, Ohio. 

DEAR SrR :-Under date of January 16, 1914, you wrote asking an opinion of 
me, and in your communication you say: 

''The enclosed letter from Charles 0. Britton, Esq., counsellor at law, 
Indianapolis, Ind., on behalf of the Union X ational Savings & Loan As­
sociation of that city, is referred to you with request that you advise us 
what, in your opinion, constitutes 'doing business' under sections 678, et 
seq., of the General Code of Ohio. 

"This question was raised through having referred to this department 
an advertisement in a Dayton, Ohio, newspaper wherein this association ad­
vertised the payment of '6% on savings and paidup stock,' whereupon we 
called their attention to the requirements of the Ohio Laws co·vering the 
transaction of business in this state by such foreign associations. The 
enclosed letter resulted there£ rom." 

Section 678, General Code, provides as follows: 

"Foreign building and loan associations doing business in this state 
shall conduct such business in accordance with the laws governing domestic 
assoc1atwns. No foreign building and loan association shall do business 
in Ohio until it procures from the inspector of building and loan associa­
tions a certificate of authority to do business in this state after complying 
with the following provisions: 

"1. It shall deposit with the inspector one hundred thousand dollars, 
in cash or bonds of the United States or this >tate, or of a c.ounty or 
municipal corporation therein, satisfactory to the inspector. 

"2. It shall file with the inspector a certified copy of its charter, con­
stitution and by-laws. ai1d other rules and regulations showing its manner of 
conducting business together with a statement such as is required annually 
from all associations. 

"3. It shall also file with the inspector a written instrument, duly 
executed, agreeing that a summons may issue against it from any county 
in this state direct to the sheriff of the county in which the office of in­
spector is situated, commanding him to serve it by certified copy personally 
upon the inspector or by leaving a copy thereof at his office. The inspector 
shall mail a copy of any papers served on him to the home office of such 
association." 

Statutes of similar import to the above, applying to foreign corporations of 
different kinds, have been enacted in practically all of the several states and the 
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provisions of these statutes in respect to what constitutes "doing business" within 
the meaning of these terms have been construed in many decisions of the courts. 
In these decisions, howewr, the courts for the most part have refrained from 
formulating any general rules for determining when a foreign corporation is 
''doing business" within the meaning of such statutes, but have contented themselves 
in determining whether, under the facts in particular cases, such corporations are 
within the statute. As might be expected, the question has arisen most frequently 
with reference to mercantile and commercial corporations. The decisions construing 
statutes of this kind, with respect to the class of corporations just noted, have been 
influenced in a large measure, by the fact that the commerce clanse of the federal 
constitution limits to a considerable extent, the power of the states to enact measures 
restricting the business of foreign corporations of this kind. 

Insofar as any general rule can be gathered from the decisions, the phrase 
"doing business" within any particular state as applied to foreign mercantile and 
commercial corporations, implies corporate continuity of conduct in respect to such 
business; such as might be evidenced hy the investment of capital; the maintenance 
of an office for the transaction of business and those incidental circumstances 
which attest the corporate intent to avail itself of the privilege of carrying on busi­
ness. 

Penn Colliers Co. vs. McKeever, 183 N. Y., 98. 
· Simmons-Burk Clothing Company vs. Linton, 90 Ark., 76. 
Kilgore vs. Smith, 122 Pa., 48. 
Caesar vs. Capell, 83 Fed. Rep., 403-422. 
Cooper l\Ifg. Co. vs. Ferguson, 113 U. S., 727. 
Toledo Commercial Co. vs. Glenn 1\1 fg. Co., 55 0. S., 217, 222,. 223; 

With reference to such foreign corporations as insurance companies, investment 
companies and building and loan companies, I am not prepared to hold that the 
reason and purpose of statutes of this kind as applied to such corporations, re­
quire such evidence of intended business continuity in order to bring them within 
the meaning of the phrase in question. As to such companies, business clone or 
transacted within the state through any agency, is "doing business" in such state. 

Rose vs. Kimberly, 89 Wis., 545. 
Swing vs. l.iunson, 191 Pa. St., 582. 
Farrier vs. ~ew England l.fort. Security Co., 88 Ala., 275. 
Hacheny vs. Leary, 12 Ore., 40. 
Dundee vs. Mortgage Trust and Investment Co., 95 Ala., 318. 
State vs. Bristol Savings Bank, 108 Ala., 3. 
State ex rei. vs. Co-operative Homestead Co., 47 \Vash., 239. 
:Maine Guarantee Co. vs. Cox, 146 Ind., 107. · 
Casualty Co. vs. Banking Co., 12 C. C. ( n. s.) 200. 
State vs. Insurance Co., 24 C. C., 387. 

Doing business within the meaning of statutes of this kind means transacting 
some act of business of the character for which the foreign corporation was or­
ganized and it has therefore been held, as often as the question has arisen, that the 
act of the foreign corporation in selling and placing its corporate stock, does not 
offend statutes of this kind. 

Payson vs. Withers, 5 (U. S.), 269. 
Bartlett vs. Choteau Ins. Co., 18 Kans. 369. 
Bank vs. Leeper, 121 l.io. App., 688. 
Union Trust Co. vs. Sickles, 125 App. Div. (N. Y.), 105. 
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I take it, however, that the matters advertised hy the company referred to in 
your communication, had no reference to the corporate stock of such company, 
but that the matter so adwrtised was something pertaining to the ordinary and 
usual business of the company. The act of the company, however, in advertising 
the payment by such company of "6% on savings and paid up stock'' was not doing 
business in the sense that any business was thereby transacted, but at most this 
advertisement was but a solicitation of business and as to this it has been held as 
often as the que~tion has been presented. that mere solicitation of business· is not 
"doing business" within the meaning of statutes of this kind. It is true that the 
decisions in many of the cases touching this point. ha\·e been influenced by the 
commerce clause of the federal constitution, but in other cases where this con­
stitutional provision did not apply and was not taken into consideration, the de­
cisions have been to the same point. Thus in the case of Board vs. The Union & 
Am. Publishing Co., it was held that soliciting subscriptions for a newspaper 
published in another state. by a corporation, was not ''doing business" within the 
state of Alabama, within the meaning of the constitution of that state, prohibiting 
foreign corporations from doing any business in the state without having at least 
one known place of business and an authorized agent or agents therein. 

In the case of American Contractor Publishing Co. vs. Bagge, 91 X. Y. Supp., 
73 it was held that where a foreign corporation was engaged in publishing a magazine 
in Illinois and employed an agent in Xe\\' York who merely solicited orders for 
advertisement, which orders were required to be forwarded to Illinois for ac­
ceptance and if accepted, the advertisement appeared in the magazine, such trans­
action did not constitute doing business in X ew York within the meaning of the 
statutes of that state, requiring foreign corporations doing business in X ew York, 
to obtain a certificate from the secretary of state and pay a license tax. \Vhile a 
state has no power to prevent its citizens from making contracts in another state. 
it has the undoubted right to prohibit to an unauthorized foreign corporation, the 
right to solicit business within its jurisdiction, when such business is not protected 
by the commerce clause of the federal constitution. ::\ utting vs. ~Tass., 183 U. S., 553. 

\Yith respect to foreign building and loan companies, the statute lias not pro­
hibited them from soliciting business in the manner disclosed and called in question. 
By your communication, and on the considerations hereinbefore noted, I am of the 
opinion that the act of the company in question, in soliciting business in the manner 
indicated, does not come within the meaning of the phrase "doing business" as em­
ployed in section 678, General Code. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey Geueral. 
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814. 

BOXD ISSUE-ATTORXEY'S FEE-TRAXSCRIPT. 

The city of St. Afarys is without authority to pay the sum of two htt11dred and 
sixty dollars for the service of attomeys to ~,·hom was submitted a transcript of 
proceedings in connection with the issue and sale of bonds; this fee was included as 
a part of the bid. 

CoLUMBUS, OHio, i\farch 19, 1914. 

HoN. L. C. BRoDBECK, City Solicitor, St. A·farys, Ohio. 

DEAR SIR :-I have ~·our letter of March 4, 1914, as follows: 

''On December 7, 1913, Spitzer-Rorick & Company of Toledo presented 
a bid to J. F. Boos, city auditor of St. l\Iarys, Ohio, for a series of bonds 
that were to be issued within a short time thereafter. 

''On the 17th day of December, 1913, the council of the city of St. 
:\Jarys, Ohio, by resolution, awarded the bonds in question to Spitzer­
Rorick & Company. 

''You will notice in the fourth paragraph of the bid, that Spitzer­
Rorick & Company included as a part of their proposition that the sum of 
$260.00 be allowed them as attorney fees. 

"The question bothering me at this time is as to whether or not such 
an allowance would be legal, that is, whether or not the city of St. Marys 
could pay the sum of $260.00 to~ Spitzer-Rorick & Company for the services 
rendered by the attorneys, to whom they submitted the transcript of the 
proceedings." 

Section 3924 of the General Code reads: 

"Sales of bonds, other than to the trustees of the sinking fund of the 
city or to the board of commissioners of the sinking fund of the city school 
district as herein authorized, by any municipal corporation, shall be to the 
highest and best bidder, after thirty days' notice in at least two news­
papers of general circulation in the county where such municipal corporation 
is situated setting forth the nature, amount, rate of interest and length of 
time the bonds have to run, with time and place of sale. Additional notice 
may be published outside of such county by order of the council, but when 
such bonds have been once so advertised and offered for public sale, and 
they. or any part thereof, remain unsold, those unsold may be sold at 
private sale at not less than their par Yalue. under the direction of the 
mayor and the officers and agents of the corporation by whom such bonds 
have been, or shall be, prepared, advertised and offered at public sale." 

l\owhere it). the statute is the municipality given any authority to reimburse 
the bidders for fees paid to attornejs by them in passing upon the validity of the 
bonds, and this department has frequently held that this may not be clone. Accord­
ingly, it is my opinion that the city of St. l\Iarys is without authority to pay the 
sum of two hundred and sixty dollars to Spitzer-Rorick & Company for the services 
rendered by the attorneys to whom they submitted transcript of the proceedings in 
connection with the issue and sale of the bonds. 

Very truly yours, 
TIMOTHY S. HoGAK, 

Attorney General. 
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815. 

BOARD OF HE.\LTH-REFliSE-PUT-IX-B.\Y. 

Tlu: board of lzcaltlz of tlze <•i/lage of l'ut-ill-Bay, or tlze board of lzealtlz of tlze 
towllslzip iu wlziclz tlzis dllaye is located, as tlze case 111ay be, lzas tlze ri[!lzl, ._,·ithilz 
their respecth·e jurisdictio11s, to abate a uuisa11ce caused by tlzc tlzr07.,'iii[J of refusr 
from boats i11to tlze bay. 

Cou:.MBUS, OHIO, :March 4, 1914. 

The State Board of Healtlz, Colulllbus, 0/zio. 

GEXTLEMEX :-1 have your favor of February 2, 1914, asking an opinion of me, 
in which you say: 

''For several years we have had complaints from the health authorities 
of Put-in-Bay in regard to the practice of excursion boats throwing refuse 
such as papers, remains from lunches, sweepings, etc, into Put-in-Bay 
while the boats are at the docks. The local board of health is anxious to 
take some action to prevent this practice, if within its jurisdiction, and I 
should be glad if you will inform me if the local board of health or the 
state board of health has the authority to issue an order to companies or 
persons operating these boats to provide other means for disposing of 
their wastes. 

'·You will realize the necessity of some action if you have ,taken oc­
casion to observe the manner in which the beach at Put-in-Bay is littered 
with rubbish of all descriptions." 

I take it that the local board of health referred to in your communication is the 
board of health of the village of Put-in-Bay. 

Section 4404, General Code. provides that the council of each municipality shall 
establish a board of health, composed of five members, to be appointed by the mayor 
and conftrmed by council, but shall serve without compensation and a majority of 
whom shall be a quorum, and that the mayor shall be president of such board by 
virtue of his office. It is further provided in said section, that in villages the council, 
if it deems advisable, may appoint a health officer, to be approved by the state board 
of health, who shall act instead of a board of health, and fix his salary and term 
of office. It is provided that such appointee shall have the powers and perform 
the duties granted to or imposed upon boards of health, except that rules, regulations 
or orders of a general character and required to be published, made by such health 
officer, shall be aproved by the state board of health. 

Section 4413, General Code, provides as follows: 

"The board of health of a municipality may make such orders and 
regulations as it deems necessary for its own government, for the public 
health, the prevention or restriction of disease, and the prevention, abate­
ment or suppression of nuisances. Orders and regulations not for the 
government of the board, but intended for the general public, shall be 
adopted, advertised, recorded, and certified as are ordinances of munic­
ipalities, and the record thereof shall be given, in all courts of the state, the 
same force and effect as is given such ordinances." 

By section 4420, General Code, it is provided that the local board of health shall· 
abate and remove all nuisances within its jurisdiction. Section 4414 and 4415, Gen­
eral Code, provides as follows: 
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''Section 4414. \\"hoever violates any provision of this chapter, or any 
order or regulation of the board of health made in pursuance thereof, or 
obstructs or interferes with the execution of such order, or wilfully or il­
legally omits to obey such order, shall be fined not to exceed one hundred 
dollars or imprisoned for not to exceed ninety days, or both, but no person 
shall be imprisoned under this section for the first offense. and the pros­
ecution shall always ·be as and for a first offense, unless the affidavit upon 
which the prosecution is instituted, contains the allegation that the offense 
is a second or repeated offense. 

"Section 4415. If such violation, obstruction, interference or omission 
be by a corporation, it ,hall forfeit and pay to the proper municipality a sum 
not to exceed three hundred dollars, to be collected in a civil action brought 
in the name of the municipality. Any officer of such corporation having 
authority over the matter, and permitting such violation, shall be subject 
to fine or imprisonment, or both, as heretofore provided. The judgment 
herein authorized being in the nature of a penalty or exemplary damage, 
no proof of actual damages shall be required, but the court or jury, finding 
other facts to justify recovery, shall determine the amount by reference 
to all the facts, culpatory, exculpatory, or extenuating, adduced upon the 
trial." 

The question presented is one as to the power of the local board of health 
of the village of Put-in-Bay to meet the situation indicated in your communication. 

In the case of Edson vs. Crangle, 62 0. S., 49, it was held that the boundary 
line between the United States and Canada through Lake Erie is the northern 
boundary of this state, and its jurisdiction extends to that line. The village of 
Put-in-Bay is a municipa·l corporation and it may be a matter of some question 
whether its authority or that of any of its agencies would extend to the abatement 
of existing nuisances in the waters of Put-in-Bay and Lake Erie, outside the 
corporate limits of the municipality. 

Savors vs State of Ohio, 8 N. P. (n. s.), 228. 
State vs. Savors, 15 C. C. (n. s.), 65. 

There is no question, however, as to the power of the local board of health to 
abate nuisances on the beach, which is within the corporate limits, nor as to its 
power by proper order to prohibit actions beyond the corporate limits, the natural 
and obvious effect of which is to create a nuisance on the beach within its juris­
diction. 

"It is the place where the nuisance is caused and not the place where 
the act is done causing the nuisance, that determines the venue. McClain 
criminal law, section 1177." 

Strawboard Company vs. State, 70 0. S., 140-147. 

From the tenor of your communication, I take it that the beach affected by the 
nuisance in question is a part of the village, but if it should appear that any part 
of the beach affected by the nuisance is outside the limits of the municipality and 
in the township, you will note that section 3391, General Code, provides that in each 
township the trustees thereof shall constitute a board of health which shall be for 
the township outside the limits of any municipality. 

Sections 3392 and 3394 of the General Code, provide: 
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"Section 3392. The township board of health may make such orders 
and regulations as it deems necessary for its own government, for the 
public health, the prevention or restriction of disease, and the prevention, 
abatement, or suppression of all nuisances. All orders and regulations not 
for the government of the board, hut intended for the general public, 
shall be adopted, recorded and certified as are ordinances of villages, (and 
the) record thereof shall be given in all courts of the state, the same 
force and effect as is given such ordinances, but the advertisements of 
such orders and regulations shall he hy posting them in five conspicuous 
places within the township. 

"Section 3394. Township boards of health shall have the same duties, 
powers and jurisdiction, within the township ami outside of any munic­
ipality as by law are imposed upon or granted to boards of health in 
municipalities, and any violation of any order or regulation of such town­
ship board made pursuant to such authority, or obstruction or interference 
with the execution thereof, or wilful or illegal to obey such orders or 
regulation, shall be punished, and the prosecution thereof instituted and 
conducted in the same manner, and the fines and penalties and the disposi­
tion thereof, and the punishment shall be the same as is provided by law 
for the prosecution and punishment of the violation of any like order or 
regulation of boards of health in municipalities." 

341 

It follows that by force of the statutory provisions above noted, that the 
local board of health of the village of Put-in-Bay, or the board of health of the 
township, as the case may he, has ample power and jurisdiction to provide for the 
abatement of the nuisance in question. 

816. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CITY ENGINEER-RIGHT TO ACT AS CONSULTING ENGINEER. 

The city engineer of a city 11W.}' be employed as consulting engineer in the in­
stailation of a water system and receive additional compensation for such work, 
providing he has sufficient time to properly discharge the duties of both positions. 

CoLUMBUS, Omo, March 7, 1914. 

HoN. E. W. NEWKIRK, City Solicitor, Wooster, Ohio. 

DEAR Sm :-I have your letter of January 23, 1914, as follows: 

"The city of Wooster will soon take the necessary steps to enlarge 
and extend its water system so as to procure more and pure water. The 
city has been advised by the state board of health to employ a consulting 
engineer to supervise the testing of the new source of water supply, and 
I presume to supervise the installation of the new or extended waterworks 
system. 

"Our regular city engineer claims that he is able to do this work and 
wants to be employed to do it. He is by ordinance paid a certain salary 
during the winter months, and a considerably larger salary during the 



342 ANNUAL REPORT 

summer months. The question is, has the service director, or, if he has 
not, has the council by ordinance a right to employ the present city en­
gineer to do the above additional work and agree to pay him a salary or 
fee in addition to his regular salary for said work." 

Section 1240 provides in part : 

··x o city, village, public institution, corporation or person shall pro­
vide or install for public use, a water supply or sewerage system, or 
purification works for a water supply or a sewage, of a municipal corpora­
tion or public institution, or make a change in the water supply, waterworks 
intake, water purification works of a municipal corporation. or public in­
stitution, until the plans therefor have been submitted to and approved 
by the state board of health." 

From this section it is clear that your city must submit its plans for the in­
stallation of the proposed new water system, to the state board of health for ap­
proval, but this does not give the board any voice in the selection of an engineer 
to direct the work. That is a matter for the consideration of your city authorities. 

It will not be claimed by any one, I am sure, that it is the official duty of the 
city engineer to act as a consulting engineer in connection with the installation of a 
new water system. Such work is neither incident or germane to his duty as city 
engineer. The question then is, can the city engineer be employed to act as con­
sulting engineer on such work and be paid additional compensation. Judge Dillon, 
in his work on municipal corporations, s·ays on page 740, in a ncte to section 426: 

"Payments of additional compensation to a city surveyor held valid 
for preparing plans and specifications for a general system of sewage 
disposal not contemplated when his salary was fixed and the work was 
outside his official duties." 

Collock vs. Dodge, 105 Wis., 187. 

The statutes in that case were very similar to our own. The charter of 
Madison provided for the election by the council of a city surveyor, who was 
required to be a practical surveyor or engineer and the council was authorized 
to prescribe his duties and fix the fee and compensation for his services. It also 
empowered the council to impose additional duties upon officers whose duties 
were therein prescribed, and to fix the compensation of all officers elected by it, 
which should not be increased or diminished during tlze time such officer remained 
it~ office. The charter nowhere prescribed the duties of the surveyor except that 
he should act upon the board of sewage assessors. The council although it had 
prescribed from time to time the duties of the surveyor as to street improvements, 
had never taken such action in regard to building sewers except to recognize that 
such services were not official duties. The council having adopted a general system 
of sewage disposal, employed "D.," who had theretofore been elected city surveyor, 
and his salary as such fixed before the beginning of his term of office, to prepare 
plans and specifications therefor and agreed to pay him for such plans and specifica· 
tions, etc., compensation in addition to his salary as city surveyor. In an action 
by a taxpayer to restrain the payment of such additional compensation and to 
recover back what had already been paid, it was held that the legislature had 
delegated to the council the power to prescribe the duties of the city surveyor and 
to fix the fee and compensation for any services performed by him; that the 
council had determined that the services in question were not official services; and 
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that under the charter provisions this was not such an unwarranted exercise oi 
power as to call for the intervention of the courts. It was said by the court in 
that case: 

"\Ve concede the rule, in all its amplitude, that a person, accepting 
a public office, with a fixed salary, is bound to perform the duties of the 
office for the salary and that no very nice distinctions should be indulged 
as to what are and what are not official duties. But the rule, nevertheless, 
has its limit. It does not follow that public officer is bound to perform 
all manner of public services without compensation because his office has 
a salary attached to it, nor is he, in consequence of holding an office, 
rendered legally incompetent to discharge duties which are extra-official 
outside his official duties as prescribed." 

:\Iechem, on Public Officers, Sec. 863. 
State ex rei. Seattle vs. Carson, 6 Wash., 250. 
U. S. vs. Brindle, 110 U. S., 688. 
See Eagle River vs. Oneida Co., 86 Wis., 266. 

In our own state it was held in Lewis, Auditor, vs. State ex rei., 11 0. C. D .. 
p. 647: 

"The services performed on the decennial board of equalization, under 
the Hendley-Royer law, by the auditor. county surveyor and county com­
missioners, are without the scope ofi their official duties as such and are not 
so 'incident' or 'germane' to the regular duties of the office to which they 
have been respectively elected, as to make the provision for compensation 
contained in the Hendley law in contravention of the act of the legis­
lature, 94 0. L., 396, or the constitution, article II, section 20." 

In White vs. East Saginaw, 43 Michigan, 567, it was said: 

"The imposition of new duties not 'incident' or 'germane' to the regular 
duties of his office upon an officer, does not change his office, but invests him 
with a new office." 

There is nothing in the ~;tatutory laws of the state preventing the same person 
from holding the position of city engineer and being employed as consulting en­
gineer in connection with the installation of a new waterworks system for the 
city, neither docs the common law rule of incompatibility forbid one person holding 
the two positions; nor is such person precluded from receiving the salaries or com­
pensations attached to both employments. 

Since it is a well established principle of law, that where one person may legally 
hold two different positions and does hold them, he may receive the salary of 
both, for these reasons and from a consideration of the authorities quoted, it is 
my opinion that your city engineer may be employed as consulting engineer in 
the installation of a new water system and receive additional compensation for 
such work, assuming of course, that he has sufficient time to properly discharge 
the duties of both positions. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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817. 

FEES-INHERITANCE TAX-COLLECTIO:-J OF TAXES. 

The fees allowed the county treasurer 1111der the inheritance tax law are fixed 
by section 2685, General Code. The fees of tlze auditor, treasurer aud probate judge 
are a part of the costs of collection a111f other uecessar:y aud legitimate cxp~11ses 

referred to iu sectio11 5346, Ge11eral Code. 

COLT.!J\IBL'S, OHIO, l\Jarch 3, 1914. 

Bureau in Inspection & Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of February 19th, requesting 
my opinion upon the following questions: 

"vVhat are the fees of the county treasurer under the inheritance tax 
law, upon moneys collected by him in connection therewith? 

"Are the fees of the auditor, treasurer and probate judge to .be con­
sidered as a part of the cost of collection and other necessary and legitimate 
expenses incurred by the county in the collection of such taxes, as referred 
to in section 5346, G. C., to he deducted from the amount of such taxes as 
directed by said section?" 

Section 2685, General Code, provides as follows: 

"On settlement semi-annually with the county auditor, the county 
treasurer shall be allowed as fees on all moneys collected by him on any 
tax duplicate other than the liquor and cigarette duplicates, the following 
percentages: On the first one hundred thousand dollars, one and one­
half per cent.; on the next two million dollars, five-tenths of one per 
cent.; on the next two million dollars, four-tenths of one per cent.; and on 
all further sums, one-tenth of one per cent. Such compensation shall be 
apportioned ratably by the county auditor and deducted from the shares or 
portion of the revenue payable to the state as well as to the county, town­
ship, corporations and school district; and all moneys collected on liquor 
and cigarette duplicate, one per cent., on all moneys collected otherwise 
than on the said duplicates, except moneys received from the state treasurer 
or his predecessors in office, or his legal representatives or the sureties of 
such predecessors, and except moneys received from the proceeds of the 
bonds of the county or of any municipal corporation, five-tenths of one per 
cent. on the amount so received, to be paid upon the warrant of th~ county 
auditor out of the general fund of the county." 

The form given above is that found in 102 0. L., 277, when the section was last 
amended. 

In my recent opinion to the auditor of state, a copy of which you have, I held 
that the collateral inheritance tax is a "tax collected on a duplicate'' within the mean­
ing of sections like the above; therefore, I am of the opinion that the first sentence 
of the section applies to and governs the fees of the treasurer about which you 
inquire. 

However, the second sentence relating to the apportionment of the compensa­
tion does not control because of the conflicting provisions of section 5346, General 
Code, discussed in the former opinion. 
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Answering your second question, I am of the opinion that the fees of the 
auditor, treasurer and probate judge are clearly to be considered a part of the cost 
of collection and other necessary and legitimate expenses referred to in section 
5346, and arc to be deducted from the amount of the taxes as directed in said 
section. 

I must confess that the conclusion which I have reached respecting the fees 
of officers under the collateral inheritance tax are far from satisfactory to myself. 
There should be at an early date some legislation which will clear up the entire 
subject. 

818. 

Yours truly, 
TIMOTHY S. HoG.\N, 

Attorney General. 

OFFICES COMPATIBLE-HU:\lANE SOCIETY AGENT-PROBATION 
OFFICER. 

A humane society ageut may also be appointed to act as probation officer of 
the juvenile court. 

CoLUMBUS, Orno, March 6, 1914. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 

DEAR SIR :-I have your Jetter of Fehruary 21, 1914, as follows: 

"In the administration of the new juvenile code, we are urging all of 
the juvenile courts to appoint a regular probation officer at such salary as 
the work involved may warrant. 

"In consultation with certain judges, the question has arisen whether 
there is any legal restriction against the appointment, as probation o{ticer 
of the juvenile .courts, of a person now serving as a regularly appointed 
agent of the humane society. :\fost of these societies are more or less sup­
ported from the public funds and it is not clear at all to us whether such 
real employment would be incompatible." 

Section 10070 of the General Corle, authorizing the appointment of humane 
society agents, reads: 

"Such societies may appoint agents who are residents of the county or 
municipality for which the appointment is made, for the purpose of pros­
ecuting any person guilty of an act of cruelty to persons or animals, who 
may arrest any person found violating any provision of this chapter. or 
any other law for protecting persons or animals or preventing acts of 
cruelty thereto. Upon making such arrest, such agent shall convey the 
person so arrested before some court or magistrate having jurisdicti0n of 
the offense and there forthwith make complaint on oath or affirmation of 
the offense." 

Section 1662 of the General Code, as amended 103 0. L., p. 874, providing for 
the appointment of probation officers for the juvenile court, reads in part: 
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"The judge designated to exercise jurisdiction may appoint one. or more 
discreet persons of good moral character, one or more of whom may be 
women, to serve as probation officers, during the pleasure of the judge." 

Section 1663 of the General Code, reads: 

"When a complaint is made or filed against a minor, the probation officer 
shall inquire into and make examination and investigation into the facts 
and circumstances surrounding the alleged delinquency, neglect, or de­
pendency, the parentage and surrounding of such minor, his exact age, 
habits, school record, and every fact that will tend to throw light upon his 
life and character. He shall be present in court to represent the interests 
of the child when the case is heard, furnish to the judge such information 
and assistance as he may require, and take charge of any child before and 
after the trial as the judge may direct. He shall serve the warrants and 
other process of the court within or without the county, and in that re­
spect is hereby clothed with the powers and authority of sheriffs. He may 
make arrests without warrant upon reasonable information or upon view of 
the violation of any of the provistons of this chapter, detain the person so 
arrested pending the issuance of a warrant, and perform such other duties 
incident to their offices, as the judge directs." 

The statutory law of the state does not prohibit one person from holding both 
of these positions nor does the common law rule of incompatibility show them to be 
incompatible. Neither is there anything to prevent one person from drawing the 

. salaries of both positions. Since it is a familiar principle of law that where an 
officer by law may and does hold two offices, he may receive the salaries of both. 

I am therefore of the opinion that a humane society agent may also be ap­
pointed and act as probation officer of the juvenile court. 

819. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

U~IO~ CEMETERY-VILLAGE CE?IIETERY-CEMETERY FUNDS-DE­
POSITORY. 

Where a tmion cemetery has been co11trolled jointly by a village council and a 
township, the withdrawal of the tow11ship leaves the cemetery for control as a village 
cemetery, and the funds for this cemeter:y are to be controlled under the laws in re­
lation thereto; these funds might be deposited at interest u11der the provisions of 
section 4295, General Code. 

CoLUMBUS, OHIO, 11arch 16, 1914. 

HoN. P. R. TAYLOR, Solicitor Port Jeffersoll, Sid11ey, Ohio. 

DEAR SIR :-I have your letter of March 6, 1914, in which .you inquire: 

"There is a union cemetery used jointly by the village of Port Jefferson 
and Salem township. Our understanding is that a considerable time ago 
the trustees of Salem township withheld from the management and control 
of this cemetery, under the provisions of section 4196, G. C. 
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''In view of this, and of the repeal of sections 4184 and 4185, G. C., 
by the act of the legislature, 103 0. L., 272, who is now custodian of the 
cemetery fund? It appears to me that in all probability the village treas­
urer might be such custodian, though nothing is said in the statute about 
it. 

"I further would ask your opinion as to whether this cemetery fund, 
which now amounts to $5,000.00, is to be considered a fund of the munic­
ipality and as such capable of being let by contract to a depository, so as 

·to cause the fund to earn some interest." 

Section 4196, General Code, reads: 

"A municipal corporation or township united with another municipal 
corporation or township, or both, in the establishment or control of a 
union cemetery, may by a resolution of the council of the corporation or 
of the trustees of the township and with the consent of the council of the 
remaining corporation and trustees of the remaining township or town­
ships, withdraw from the management and control of such cemetery, and 
relinquish the interest of such corp0ration or township therein, and there­
upon the cemetery shall be under the management and .control of the 
remaining corporation and township, or corporations and townships." 
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If, as I understand your letter, Salem township withdrew from the management 
and control of this cemetery under this section, then it would seem to me that the 
cemetery fund, as it existed when the withdrawal was completed would follow 
the cemetery and under the management and control of the remaining corporation, 
i. e., the village of Port Jefferson. 

The only reason to my mind for the statute requiring the assent of those 
remaining to the withdrawal of those going out, is to be found in the character 
of the management and the condition of the cemetery fund and the withdrawal 
and relinquishment mentioned in section 4196, cannot be construed as limited 
to the cemetery itself and leave the funds for future disposition, joint control 
or subsequent bickering. 

The repeal of sections 4184 and 4185, G. C., has been construed by this office 
as not calling for additional legislation, and as still leaving the control of union 
cemeteries in the township treasury and the council of villages under the pro­
vision of section 4193, G. C. A copy of this opinion will be furnished you on re­
quest, but inasmuch as it applies to continuing control of union cemeteries and 
your inquiry goes to control after a withdrawal under section 4196, I do not think 
the same of sufficient importance to enclose a copy at this time. 

The withdrawal of Salem township leaves the cemetery for control as a village 
cemetery and the funds (cemetery) about which you inquire are to be controlled 
under the laws in relation thereto; and it would seem to me that this cemetery 
fund might be deposited at interest under the provisions of section 4295, General 
Code. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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820. 

COUNTY COl\IMISSIONERS-AGRICULTURAL SOCIETIES-CONSTRUC­

TION OF HIGHWAYS. 

1st. County comtmss1oners IIWJ' permit a voluntarJ' agricultural society to use 
township road building machinery. 

2nd. The county commissioners have no authority to contract for the repair 
of roads without advertis111ent and competitive bidding with the association men­
tioned. A contract may be made with this association provided it is the lowest 
competitive bidder answering the advertisement. 

3rd. Before the roads of a county ca11 be improved or repaired, 1mder the 
terms of house bill No. 444, at least ten per cent. of tlze total cost must be con­
tributed by private parties, and a commission appointed, as prm•idcd in section 1. 
Contracts under this act must be made by this commission. 

CoLUMBUS, 0Hro, March 9, 1914. 

HoN. H. R. LooMIS, Prosewting Attorney, Ravenna, Ohio. 

DEAR SIR :-Under date of October 1, 1913, you in(]uired of me as follows: 

"There has been organized in the county of Portage a voluntary 
association consisting of about two thousand members, the purpose of 
which is to improve the agricultural conditions of the county and the 
public highways. The county commissioners have levied a tax for the 
improvement of the public roads during the year 1914. The commissioners 
and this association are desirous of entering into an arrangement whereby 
the association will do the actual construction work of improving the high­
ways, the county commissioners to pay the actual costs of the work. . 

"In trying to find a way to carry out this purpose several questions 
have arisen which the commissioners have requested me to submit to you 
for determination: · 

"First. Have the county commissioners authority to buy road building 
machinery and permit the association to use such machinery in repair of 
the highways within the limits of the county, such work being clone at 
actual cost and there being no profit to the association? (See sections 
7432 of the General Code and 7481 of the General Code.) 

"Second. Can the county commissioners without advertising for com­
petitive bids, contract with this association to repair and maintain the 
county highways when such repair consists of cutting down hills, filling 
depressions on the roadways, of opening existing ditches, constructing 
necessary drainage and repairing surfaces with gravel, slate or slag, even 
though the amount expended on a certain mile of road may exceed $1,000.00 
(See section 7419, et seq.) 

"Third. Can the county commissioners contract with said association 
for the purposes mentioned in question two, where the association does 
not pay ten per cent. of the cost of improvement? 

"Fourth. Before the county commissioners can contract with this as­
sociation for the improvement of the highways, is it necessary that a com­
mission be appointed as provided by house bill No. 444, page 732, volume 
103 of Ohio Laws, provided the association prefers not to have a com­
mission appointed by the court of common pleas, but to contract directly 
with the county commissioners?" 



ATTORXEY GE:-..'"ER.\L. 349 

Sections 7432, 7480 and 7481 of the General Code relate to the purchase anrl 
use by county commissioners of road machinery. They are as follows: 

"Section 7432. The county commissioners may procure, by purchase or 
otherwise, the necessary tools and machinery for the purpose of making 
the repairs heretofore provided for. 

"Section 7480. The county commissioners, if they deem it to the public 
interest to do so, may purchase machinery or tools adapted for use in 
the construction or repair of roads, employ the necessary labor to operate 
them and pay therefor out of funds on hand applicable to the construction 
or repair of roads in the county. Payment therefor shall be made from 
the county treasury upon a warrant issued by the county auditor upon the 
order of the county commissioners. 

"Section 7481. Such machinery and tools shall be available for use in 
the construction, improvement or repair of such county or township roads 
within the county as the county commissioners shall from time to time 
order and direct." 

Section 7432 is incorporated in the chapter relating to road repairs, and sections 
7480 and 7481 are incorporated in the miscellaneous chapter of the road statutes. 

It will be observed that the -county commissioners by virtue of section 7432 
may purchase tools and machinery for use in making road repairs. Section 7480 
gives them authority to purchase machinery or tools for the construction or repair 
of roads and pay for same out of any funds in the county treasury applicable to 
the construction or repair of roads, and directs how such payment shall be made. 
Section 7481 authorizes county commissioners to direct the use of such machinery 
and tools, and specifically states that the same shall be available for the construction 
or repair of such county or' township roads as the commissioners may direct. 

There is no doubt of the power of the county commissioners under these 
statutes to purchase such road machinery and pay the cost thertof, as well as the 
cost of the labor necessary to operate the same, out of th<' county treasury. As 
the use of such machinery is limited only to such township and county roads as 
the commissioners may direct, and since there is no provision in the statutes limit­
ing the usc thereof to any particular officer or person, so long as the same is used 
on county or township roads, l see no reason why the c.ommissioners cannot allow 
the association provided for by section 12 of house bill No. 444 to use such 
machinery. 

Your second question relates to the power of county commissioners to contract 
for the repair of roads without advertisement and competitive bidding, and involves 
consideration of the statutes embodied in the chapter on road repairs-sections 7407-
7458. The other sections of the chapter either have no connection with the subject or 
provide for repairs in special cases. 

Section 7422 makes it the duty of county commissioners to 

"cause all necessary repairs to be made for the proper maintenance of 
all improved roads in the county * * *." 

Section 7427 requires the commissioners to 

"fix a day on which they will let to the lowest and best bidder the job 
of furnishing and delivering such materials, so estimated, in such amounts 
and at such places as is decided upon by th~m." 
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Section 7428 provides for the making of a contract with the successful bidder 
for the furnishing and delivery of material and section 7430 allows county com­
missioners to employ labor by the day for making such repairs, or they may, by 
virtue of section 7431, 

''divide the work into convenient sections and let to the lowest and best 
bidder or bidders, the job of making the repairs for one year, according 
to specifications to be submitted to the bidders. In such event the notices, 
contracts and bonds to be given, entered into, and furnished, shall be in ac­
cordance with the provisions of sections seventy-four hundred and twenty­
seven, seventy-four hundred and twenty-eight and seventy-four hundred 
and twenty-nine." 

When proceeding under sections 7422, et seq., it is mandatory upon the county 
commissioners to award contracts for fur11ishi11g a11d deli·veri11g 111aterial upon ad­
vertisement and competitive bidding. They have the discretionary power to employ 
labor by the day or they may advertise for bids for the furnishing thereof and 
award the contract to the lowest bidder. The association would not stand in any 
different relation toward the county commissioners in this respect than a private 
individual. 

f am of the opinion that the commissioners may contract with the association 
for furnishing and delivering material, and doing the work of repair for a period 
of one year, providing bids have been advertised for and the association is the 
lowest bidder. but they cannot contract with the association to repair and maintain 
roads without advertising for competitive bids. 

Sections 7443. 7445, 7446. 7447 and 7451 provide: 

''Section 7443. All macadamized or graveled free roads, whether con­
structed under the general or local laws by taxation or assessment or 
both, or converted by purchase or otherwise from a toll road into a free 
road under any law, and all turnpike roads, or parts thereof, unfinished or 
abandoned by a turnpike company, and appropriated or accepted by the 
commissioners of the county, shall be kept in repair as provided hereafter 
in this chapter. 

"Section 7445. In each county, the county commissioners are consti­
tuted a board of turnpike directors, in which the management and control of 
all such roads therein shall be exclusively vested . 

. "Section 7446. The directors, at their first meeting, shall divide the 
county into three districts, as nearly equal in number of miles of turn­
pike, and conveniently located, as is practicable, and each director shall 
have the personal supervision of one of such districts, subject to all rules 
and regulations that may from time to time be agreed upon by the board. 
The directors shall hold a meeting as the board at least once in three 
months, at 'their office at the county seat, and be governed in all transactions 
by the rules governing county commissioners. 

"Section 7447. The directors may appoint suitable persons to super­
intend the work of repairs on the several roads, who shall give bond and 
security to the satisfaction of the directors for the faithful performance of 
their duties, and take and subscribe an oath, which shall be endorsed on the 
back of the bond, and filed in the auditor's office of the county. 

"Section 7451. The directors may contract for labor and material, 
either at public sale or private contract, as will best subserve the interests 
of the different roads, and shall certify to the county auditor, on or before 
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the first ::\londay in June each year, the amount of money necessary for the 
purpose of keeping such roads, including the bridges and culverts thereon, 
in good repair." 
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I am of the opinion that the turnpike directors, under these sections, cannot 
contract direct with the association for the repair and maintenance of roads. The 
commissioners may appoint superintendents and may contract for labor and material 
without competitive bidding, but must do the work of repair themselves through 
their agents, the superintendents to be appointed under section 7447. 

Your third and fourth questions involve the construction of house bill X o. 444 
( 103 0. L., 732). 

Sections 1 and 12 of said act, provide: 

"Section 1. \Vhen the county commissioners of any county have de~ 

termined to improve one or more highways within such county and any per~ 
son, persons, firm. partnership, corporation or association of persons desire 
to contribute a fund for the purpose of assisting in the improvement of 
such highway, such fund to be not less than ten per centum of the total 
cost of such improvement, the said person, persons, firm, partnership, cor~ 
poration or association may apply to a judge of the court of common 
pleas of the county. who may appoint four suitable and competent free~ 

holders of the county who shall, in connection with the county commis­
sioners, constitute a commission for the purpose of the improvement of 
such road and serve until its completion. 

"Section 12. \Vhenever, in any county in the state, there shall be a bona 
fide, voluntary association, either incorporated, or unincorporated, not for 
profit, of not less than one thousand citizens of any county, one of the 
purposes of which organization is the improvement, maintenance and repair 
of the public highways of said county, the commission as provided for in 
section one of this act, having the right to expend money in grading, 
draining, curbing and improving county and state highways by the use of 
gravel, macadam, stone, brick, slag or other material, or expending money 
for improving, maintaining ami repairing said highways, from the public 
funds under their charge and control, applicable for the construction, 
maintenance or repair of public highways, may, without the necessity of 
petition being presented by property owners or of advertising for com­
petitive bids, make contracts with said association, or its proper represent­
atives, to do such work of grading, draining, repairing and improving 
county or state highways within said county, by the use of gravel. macadam, 
brick, slag or other material and for the betterment generally of the high­
ways of said county and make payments thereof out of any road or bridge 
funds under the control of said respective boards of officials, in the treas­
ury, or levied for the purpose of constructing, maintaining and improving 
the public highways in said county." 

The intervening sections of the act deal with the compensation of the commission 
provided for by section I, their bond, oath of office, payment of expenses, employ~ 
ment of engineers. etc., and as they are not pertinent to the questions raised. I 
refrain from quoting them. 

Before the roads of a county can he improved or repaired under the terms of 
house bill X o. 444, at least ten per cent. of the total cost thereof must he contributed 
by private parties and a commission appointed as provided in section 1. Contracts 
under this act must be made by the commissio11 and not by the county commissioners 
in any event. Very truly yours, 

TIMOTHY S. HoG.\X, 

AtfCJYIIC}' Ge11era/. 
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821. 

"BLUE SKY" LA\V-\VHAT CO);"STITUTES SECURLTJES U:\DEL{ THIS 

LAW . 

• ·1 corporation orgaui:::cd uuder the lm,•s of Ohio aud e·ugaged in the business 
of furuishiug supplies to its 1/ICI/lbers. cousisti11g of drugs a11d automobile acc.:s­
sories, where membership certificates are sold at t~venty-fi'<H dollars each, th:: 
purchasers of these certificates have 110 voice in the uwllii,!!CIIlellt of the supply com­
pall}' a11d do not participate in the profits of the cou1pauy. No certificates of stock 
are issued in this comj>auy, and iu fact a member is uot a stockholder in the com­
pany. These membership certificates sold in this <vay c111d on the above stated terms 
do 11ot constitute securities within the meaniuu of the Ohio "blue sky'' lm,•. 

CoLuMnt;S, OHIO, ;\larch 14, 1914. 

HoN. EMI::HY LATTANNER, Superiutcudeut of Banks, Dcpart111e11t of Bauks and Bank­
ing, Columbus, Ohio. 

DEAR SIR :-Under d'!te of :\larch 3, 1914, I receiYed a communication from 
the securities department of your office asking my opinion on a question stated 
therein, as follows: 

"A corporation organized under the laws of Ohio is engaged in the 
business of furnishing 'supplies' to its members-these supplies consisting of 
drugs and automobile accessories. The object is to secure a large mem­
bership and buy these supplies in wholesale quantity, selling to the members 
at a -wholesale price, plus the actual m·erhead charges of the supply com­
pany. :\lemberships arc sold for twenty-fiYc dollars each and the holders 
of membership certificates haye no Yoice in the management of the supply 
company, and by the express terms of the membership contract, ha\'e no 
right to participate in the profits of the company. and no future claim 
for the return of the twepty-five dollars paid for the membership cer­
tificate. The theory of the supply company being that the twenty-five dol­
lars received for membership certificates has been expended in the cam­
paign for membership at the time it is received from the members. 

';Each holder of a membership certificate deposits a certain amount 
of cash with the supply company for the purpose of guarantee payment 
of his account. The member is then at liberty to buy of the company an 
amount not exceeding the amount of his cash deposit. That cash deposit is 
returned to the holder of the membership certificate at any time he sees 
fit to withdraw from the supply company, of course. deducting therefrom 
any unpaid amount due from him to the supply company at the time of 
such withdrawal. The cash deposits arc placed in the hands of the treas­
urer, who is under bonds, and they neverat any time pass into or become a 
part of the assets of the company. but remain always the property of the 
member. 

"The twenty-five dollars originally paid for the membership, as abu,·c 
stated, becomes the property of the supply company. X o certificate of stock 
is issued and in fact, the member is not a stockholder in the supply com­
pany. 

"Are the membership certificates, sold in this way and on these terms, 
'securities' within the meaning of the so-called 'Ohio blue sky law?'" 
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Section 1, 103 0. L., 743 (Section 6373-1, G. C.), provides as follows: 

"Except as othen•:ise provided in this act, no dealer shall, from and 
after the 1~rst day of .:\ugu,t, A. D., 1913, within this state, dispose or 
offer to di,-pose of any stoc!,s, bonds, mortgages or other instruments 
e\·idencing title to or interest in propl·rty or other securitie' of any kind 
or character (all hereinafter termed 'securities'), issued or executed by 
any private or quasi-public corporation, co-partnership or association (except 
corporations not for prolit, organized under the laws of this state) or by 
any taxing subdivision of any other state, territory. province or foreign 
government, without first being licensed oo as to do as hereinafter pro­
vided." 
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Section 2 of this act specifically exempts from the me:aning of the term "se­
curities" certain im,truments therein designated, and further excepting conditionally 
certain persons, both natural and artificial, from the meaning of the term "dealer," 
defines that term as follows: 

"The term 'dealer,' as used in this act. shall be deemed to include any 
person or company, except national banks, disposing, or offering to dispose 
of any security, through agents, or otherwise, and any company engaged in 
the marketing or flotation of its own securities either directly or through 
agents or underwriters, or any stock promotion scheme whatsoever." 

It is further prodded hy this section of the act that the term "dispose of" 
shall be construed to mean "sell. barter. pledge or assign for a valuable considera­
tion or obtain subscriptions for." 

J take it that the corporation in question is one organized for profit, otherwi-;c 
under the provisions of section 1 of the act, the question presentell could not arise. 
As a corporation ior protit it mmt have a capital stock (section 8667, G. C.). and 
the only person' who in any proper sense can he sairl to he "members" of this 
corporation are its stockholders. The transaction between the company and its 
patrons, designated in your communication as "members," is that the company for 
a consideration of $25.00 sells to such persons the pri,·ilege of buying from it sup­
plies at wholesale price plus an amount suli:cient in the aggregate to meet the over­
head expenses of the company; and as this privilege does not appear to be as­
signable it is to be considered personal and exclusive to the persons paying the 
consideration to the company. 

J do not ha\'e before me one of the "certificates" is,ued hy the company, but in 
its essence I apprehend that it but imports a receipt for the money paid and states 
or evidences the agreeml·nt between the company and the person to whom it is 
issued defining his pri\·ikgc to purchase supplies from the compan) at the rates above 
specified. The question is whethc·r these certificates so issued are "securities" within 
the meaning of this act. Thi, act does not define the term "securities" either in 
general terms or by a ~tatement of the specific instruments or things included withi11 
its meaning. \Vithin the pun·iew of the question presented the de~criptive language 
of section 1 is as follows: 

''':' '' * any stock, hon<ls, mortgage,;, or other instruments evidencing 
title to or interest in property or other securities of any kind or character, 
(all hereinafter termed 'securities'), issued or executed by any private or 
quasi-public corporation. co-partnership, or association (except corpora­
tions not for profit), organized under the laws of this state)." 

12-A. G. 
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The certificates mentioned in your communication are not stocks, bonds or 
mortgages, nor are they in any sense instruments evidencing title to or interest in 
property; and if they are within the purview of this act at all, they must fall within 
the meaning of the words "or other securities of any kind or character." 

The Century dictionary defines a "security" as "an evidence of debt or prop­
erty, as a bond or certificate of stock." A similar definition of the term was noted 
in the case of il1ace vs. Buchanan, 52 S. W., Rep. (Tenn. 507), and the court in th.is 
case, by way of suggestion rather than as an attempt at accurate definition, says 
that this term is generally understood to refer to live and negotiable commercial 
obligations, or state, county, government or municipal bonds. 

Considering the current and accepted definitions of the term in the light of the 
provisions of section I of the act, it can be safely said that the word "security" means 
some instrument or thing importing or evidencing a debt or importing or evidencing 
some interest in or title to property. 

In no view can the certificates issued by this corporation as described by you 
fall within the signification of the term "securities" above noted. 

Again, I apprehend that insofar as the term "securities" may be ascribed to 
instruments executed and issued by corporations, it has, generally, reference to 
instruments executed and issued in the exercise of its corporate functions rather 
than to instruments evidencing contractual obligations made or executed in the 
transaction of its ordinary business. 

Aside from the consideration last noted, however, I am of the opinion that the 
certificates issued by this corporation in the manner described in your communica­
tion, do not come within the purview of this act. 

In conclusion, I note that a number of the sections of the act under considera­
tion were amended at the recent special session of the legislature, said sections as 
amended to become effective as law within the time prescribed by the constitution. 
Within the purview of the question presented by you, the descriptive language of 
section 1 of the act as amended (section 6373-1, G. C.) is 

"* * * any stock, stock certificates, bonds, debentures, collateral trust cer­
tificates or other similar instrumen~s (all hereinafter termed 'securities') 
evidencing title to or interest in property issued or executed by any private 
or quasi-public corporation, co-partnership, or association (except corpora­
tions not for profit)." 

\Vithout particular discussion it may be noted as apparent that the certificates 
issued by this corporation do not come within the signification or meaning of any 
of the particular instruments included within the descriptive language of the section 
as amended, above quoted. On the considerations above noted, the question pre­
sented by you is answered in the negative. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Getteral. 
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822. 

TER:\1 OF OFFICE-INCREASE IX SALARY-VILLAGE TREASURER. 

If a village passed an ordinance December 29, 1913, increasing the salary of the 
village treasurer, sztclz ordinance ""'ould apply to tlze salary of the incoming treasurer, 
who would take his office on January 1, 1914, and -u:ould permit him to draw tlz:: 
increased salar:y during his term of office, after the ordinance goes into effect. 

CoLUMBt:s, Omo, :\Jarch 13, 1914. 

lioN. Accusn:s \V. :\hTHOFF, City Solicitor of Basil, Lancaster, Ohio. 

DEAR SIR :-I have your letter in which you inquire: 

''If the village council should pass an ordinance on December 29, 1913, 
increasing the salary of the village treasurer, would such ordinance apply to 
the salary of the incoming treasurer, who takes his office on January 1, 1914, 
so as to permit him to draw the increased salary during the term of his 
office." 

This question was presented to my predecessor, Mr. Denman, in 1911, and in 
an opinion to Van A. Snider, city solicitor, Lancaster, Ohio, it was said: 

"Section 126 :\I. C., provides as to salaries fixed by council that they, 
"'Shall not be increased or diminished during the term for which he 

(the municipal officer) may have been elected or appointed.' 
"Under the provisions of this section it is clear that if the ordinance 

in question became cffecti\·e on January 6, 1910, its changes will not be 
effecti\·e as to those officers who took office on January 3rd. This question, 
in turn, depends upon whethC'r the ordinance is one of a general and penna­
nent nature requiring publication as prescrihnl in section 1695, R. S." 

Later the same question was presented again and in an opinion to Hon. H. :\I. 
Houston, city solicitor, Urbana, Ohio it was stated: 

"Therefore, an ordinance fixing salaries which either increases or 
diminishes such salaries passed by council prior to the officer or employe, 
whose salary is so fixed, entering upon his term, while it remains inoperative 
sixty days, yet insofar as the officer is concerned, is, as I view it, a valid 
ordinance fixing his salary as determined by such ordinance at the expira­
tion of said sixty days. Such officer or employe would, therefore, be en­
titled to the salary under the old ordinance until the new ordinance would 
go into operation at which time he would be entitled to the salary as fixed 
by the new ordinance. Tn other words, it would seem to me that the ordi­
nance having been passed prior to the officer or employe entering upon his 
duties and merely the operation of the same being postponed, it could not 
be considered that such change, due to the new ordinance going into opera­
tion after the officer or employe entered upon his duty, increases or di­
minishes his salary as the case may be, within the meaning of section 4213 
of the General Code. 

"Therefore, it would seem to me that an ordinance passed before De­
cember 31st, midnight, not having received the action-above indicated, could 
not be considered as a valid ordinance. If before that time such on1i-
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nance has received the above indicated action it would be considered as an 
ordinance passed by the outgoing council, but such ordinance would, under 
the provisions of the initiative and referendum act, not become effective 
until sixty days after the passage thereof. If an ordinance increasing or 
diminishing the salary of a mayor who takes office January 1, 1912, does 
receive such action prior to December 31st, midnight, I am of the opinion 
that the mayor would be entitled to the salary fixed by the ordinance which 
the new ordinance supersedes up to the time such new ordinance becomes 
effective under the initiative and referendum act, and thereafter would 
be entitled to the salary under the new ordinance." 

Outside of Ohio, where no case directly in point can be found, the only case 
have been able to find holds: 

"Although the ordinance did not, because of the necessity of publishing 
it, take effect until after the term began, it nevertheless fixed the salary 
for that term and having been passed before the term, the plaintiff 
took his office with the right to the benefit of its provisions, provided it should 
become a law. To give the ordinance such effect is not in contravention of 
but in accordance with the terms of the legislature. ·stuhr vs. Hoboken, 
47 N. ]. L., 149." 

The syllabus (2) of the above case reads: 

''Where, after an ordinance is vassed, fixing a salary for the ensuing 
term, an officer is elected, the ordinance will fix the salary for that term, al­
though it did not, because of the necessity of publishing it, take effect until 
after the term began." 

The opinion of my predecessor seems to have been overlooked when the Houstm; 
opinion was written, as it was not mentioned, but be that as it may, I adhere to the 
Houston opinion and 'now advise you that it furnishes the correct rule of law in 
the premises. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attor11ey General. 
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823. 

JUVENILE COURT- THE APPOI:\T::O.IE:\T OF A JU\'EXILE COuRT 

COXSTABLE-\'ALIDITY OF SUCH APPOIXT::O.IEXT. 

The appoiutment of J olw Wei11ig as special court constable in the juvenile court, 
Hamilton count}', Ohio, as e·1-'idc11ced by the records of the entries filed aud entered 
in the court of commou pleas of Hamilton, county, Ohio, 'Was in all respects valid, 
and all questious with refere11ce to the particular services to be rendered by the 
appointee should be determi11ed by the court itself. 

CoLI.:liiBVS, OHIO, :\larch 16, 1914. 

Ho~. THOMAS L. PoGI.:E, Prosecuting Attomey, Cincinnati, Ohio. 

DEAR SIR :-Under date of February 19, 1914, I received a communication from 
your office, advising that a question had been officially presented to your office with 
respect to the validity of the appointment of :Mr. John \;yeinig, an attorney of your 
city, to act as special court constable in the juvenile court of Hamilton county. It 
appears that on February 9, 1914, Hon. Krank M. Gorman, one of the judges of 
the court of common pleas of that county, was designated by the judges of the 
court of common pleas, superior court of Cincinnati, and the insolvency and probate 
courts of Hamilton county, to act and preside as the judge of the juvenile court 
for a term of one year. 

The appointment of :\lr. vVeinig, as special court constable, and the designation 
of his duties are evidenced by two separate entries filed and entered in the juvenile 
court and the court of common pleas of said county, respectively, as follows: 

"Jl.::VENILE COURT OF HAMILTON COU!\TY, OHIO 

"No. 

"In the matter of the appointment of John/ 
\V. \\' einig, special court constable. \ 

EX TRY. 

"In 'the opinion of the court the business of the juvenile court of Hamil­
ton county requires the appointment of a special court constable. It is there­
fore orde~ed by the court that John \V. \V einig be and he hereby is ap­
pointed as a court constable to attend to the assignment of all cases in the 
juvenile court of Hamilton county; to aid and assist in the administration of 
justice therein, and to preserve order therein; to prepare all legal docu­
ments necessary to be used in said court, including subpoenas, warrants, 
citations, etc., to collect evidence for the prosecution of cases in said court, 
and to prosecute under the directions of the court, any and all persons who 
aid, abet, induce, cause, encourage, or contribute toward the delinquency 
of a minor under the age of eighteen years, and all persons who contribute 
to the dependency of said minors; and to perform all such other duties and 
sen·ices as the court may direct. 

"The compensation of said John \V. \\'einig is hereby fixed at twelve 
hundred ($1,200.00) dollars per annum, payable in monthly installments 
as provided by law, upon the order of the juvenile court. 

"John \V. \Veinig, having been appointed court constable, appeared in 
open court this day, accepted said appointment, was duly sworn according t~ 
law and assumed his duties as said appointee." 
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"COMMON PLEAS COURT OF HA:'IflLTON COW.;TY, OHIO. 

"No. 

"In the matter of the appointment of John 1 
W. Weinig, special court constable. \ 

ENTRY. 

"In the opinion of the court, the business of the court of common pleas 
and of the juvenile court of Hamilton county requires the appointment of a 
special court constable. It is therefore ordered by the court that John 'vV. 
Weinig be and he hereby is appointed as a court constable to attend to the 
assignment of all cases in the juvenile court of Hamilton county; to aid and 
assist in the administration of justice therein and to preserve order therein; 
to prepare all legal documents necessary to be used in said court, including 
subpoenas, warrants, citations, etc.; to collect evidence for the prosecution of 
cases in said court and to prosecute under the directions of the court, any 
and all persons who aid, abet, induce, cause, encourage or contribute toward 
the delinquency of a minor under the age of eighteen years, and all persons 
who contribute to the dependency of said minors; and to perform all such 
other duties and services as the court may direct. 

"The compensation of said John 'vV. \"'einig is hereby fixed at twelve 
hundred ($1,200.00) dollars per annum, payable in monthly installments as 
provided by law, upon the order of the juvenile court. 

"John W. Weinlg having been appointed court constable, appeared 
in open court this day, accepted said appointment, was duly sworn according 
to law and assumed his duties as said appointee." 

Sections I and 10 of article 4 of the state constitt)tion, provide as follows: 

"Section I. The judicial power of the state is vested in a supreme 
court, courts of appeals, courts of common pleas, courts of probate, and such 
other courts inferior to the courts of appeals as may from time to time he 
established by law. 

"Section 10. All judges, other than those provided for in this constitu­
tion shall be elected, by the electors of the judicial district for which they 
may be created, but not for a longer term of office than five years." 

Section 15 of article 4 of the constitution provides: 

"Laws may be passed to increase or diminish the number of judges of 
the supreme court, to increase beyond one or diminish to one the number of 
judges of the court of common pleas in any county, and to establish other 
courts, whene\'er two-thirds of the members elected to each house shall 
concur therein." 

Section 1639, General Code, as amended, 103 0. L., 417, 418, sections 1692 and 
1693, General Code, as amended, 103 0. L., 417, 418, provide as follows: 

"Section 1639. Courts of common pleas, probate courts, and insolvency 
courts and superior courts, where established, shall have and exercise, con­
currently, the powers and jurisdiction conferred in this chapter. The judge 
of such courts in each county, at such times as they determine, shall desig­
nate one of their number to transact the business arising under such juris-
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diction. \\"hen the term of the judge so designated expires, or his office 
terminates, another designation shall be made in like manner. The words 
'juvenile court' when used in the statutes of Ohio shall be understood as 
meaning the court in which the judge so designated may be sitting while 
exercising such jurisdiction, and the words 'judge of the juvenile court' 
or 'junnile judge' as meaning such judge while exercising such jurisdiction. 

"Section 1692. When, in the opinion of the court, the business thereof so 
requires, each court of common pleas, court of appeals, superior court, in­
soh·ency court, in each county of the state, and, in counties having at the 
last or any future federal census more than seventy thousand inhabitants, 
the probate court may appoint one or more constables to preserve order, 
attend the assignment of cases in counties where more than two common 
pleas judges regularly hold court at the same time, and discharge such other 
duties as the court requires. When so directed by the court, each constable 
shall have the same powers as sheriffs tQ call and impanel jurors, except in 
capital cases. . 

"Section 1693. Each constable shall receive the compensation fixed by 
the judge or judges of the court making the appointment. In counties where 
four or more judges regularly hold court, such compensation shall not 
exceed twelve hundred and fifty dollars each year, in counties where more 
than one judge and not more than three judges hold court at the same time, 
not to exceed one thousand dollars per year, and in counties where only one 
judge holds court, two and one-half dollars each day, and shall be paid 
monthly from the county treasury on the order of the court. Such court 
constable or constables may, when placed by the court in charge of the 
assignment of cases, be allowed further compensation not to exceed one 
thousand five hundred dollars, as the court by its order entered on the 
journal, determines." 

359 

As I see it, the primary question here presented is whether the juvenile court so 
called, is in a broad and complete sense a court separate and diotinct from the several 
courts mentioned in section 1639, General Code, the judges of which designate the 
judge of the juvenile court; for if the juvenile court in legal contemplation is a 
separate and distinct court, I am unable to see any statutory authority for the ap­
pointment made. There are no statutory provisions authorizing the appointment 
of court constables as such, in juvenile courts so called, and section 1692 authorizes 
the courts therein named to appoint constables for their own respective courts only. 

In the case of ;\[endclson vs. :\filler, 11 X. P. (n. s.), 586, ·588, the court 
(Philip, ].) says: 

"\\' e arc dealing with a court. And what is a court? Without at­
tempting to be se\·erely accurate, 1 will say that a court is a governmental 
body or tribunal, clothed, with a judicial function. To con,titute a court, 
there must he a judge, or judges, and he or they must have a defined and 
delegated jurisdiction. But before we can have judges and jurisdiction, 
these must be provided for by the constitution or by law. 

"For the legislature to enact that there shall he a court; for it to fix the 
number of judges, to define the jurisdiction, ami to prescribe the precedure, 
etc., is to establish a court." 

In the case of Ex-parte Bank, 1 0. S., 432, 434, the cpurt, speaking with 
reference to sections 1 and 10 of article 4 of the state constitution, as they then 
stood, says : 
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"Thus all the judicial power of the state is vested in the courts des­
ignated in the constitution, and in such courts as may be organized under 
the first section. But it is perfectly clear that, upon the creation of any 
additional court by the legislature, the judicial officer must be elected, 
as such, by the electors of the district for which such court is created; 
and it is not within the competency of the legislature to clothe with judicial 
power any officer or person, not elected as a judge." 

Measured by the principles above stated, it is apparent that the juvenile court, 
so called, of Hamilton county, is not in any complete or proper sense, a separate 
and distinct court, either as to organization or jurisdiction, but is only a forum 
for the transaction of certain distributed business, concurrent jurisdiction of which 
is vested in the courts first specifically named in section 1639. In recognition of this 
status of the juvenile court,. in the case of Travis vs. State, 12 C. C. (n. s.) 374, 
it is said: 

"The judges of courts having like original jurisdiction, may arrange 
for a· proper distribution of the business coming before said courts. 

* * * * * * * * * * * * 
The act in question (juvenile court act) authorizes the .judges of the 
several courts of equal jurisdiction, to designate one who shall hear and 
dispose of the business in which each is given equal original authority. 
Jurisdiction consists of the power to hear and determine. The source 
of this power resides in the legislature. In this act it is conferred upon 
the several courts named by that authority, and the mere selection by the 
several judges of one to dispose of the business, is not conferring juris­
diction. For, without such designation, either of the courts named could 
entertain jurisdiction of the matter specified in the act; whilst if the 
authority was conferred upon the judges, neither of said courts should 
exercise the power to hear and determine unless authorized by the judges 
before hand. The court first acquiring jurisdiction would hold it until 
the action was finally disposed of." 

It seems clear that the fact that a particular judge of the common pleas court 
is designated to sit in a juvenile court, does not in any way change the quality of 
that particular judge. He is still a common pleas judge and in transacting the 
business of the juvenile court, he is exercising the jurisdiction of the common pleas 
court. In the exercising of his judicial functions, he remains the common pleas 
court of the county as much so as any other of the judges of said court. 

By force of the express provision of section 1692, General Code, the common 
pleas court as such, had power to appoint :\lr. \Neinig as special court constable, 
if, in the opinion of the court, its business required such appointment, and the 
fact, if such it be, that the appointment was made by one judge of that court rather 
than by the whole ·body of judges thereof, is immaterial, at least in the absence 
of a rule of court, r.equiring such appointments to be macle by all of the judges 
of the court jointly. 

l\Ioreover, the entry in the common pleas court recites that the appointment 
of :\Ir. \Veinig is made by order of the court; this imports verity and is con­
clusive in this respect with reference to the question presented . 

.My conclusion, therefore, with respect to this phase of the question presented, 
is that the attempted appointment evidenced by the entry filed and entered on the 
records of the juv~nile court, was without authority and is therefore invalid, but, 
that the appointment of Mr. \Veinig evidenced by the entry filed in the common 
pleas court was authorized by statutory provision and is therefore valid, as far as 



.A.TTOR~'EY GE~'ERAL. 361 

his status as special court constable is concerned, with full right to enjoy the 
emoluments of the position. On considerations before noted, it seems clear to 
me that the fact that the duties to be performed by :\Ir. \\'einig are to be performed 
with reference to the business of the jm·enile court, in no wise effects the question 
as to the validity of his appointment as special court constable in the common pleas 
court. 

It may be a question whether, under the provisions of section 1692, G. C., 
:\Ir. \\' einig, as such special court constable, can be required to act as prosecutor in 
cases before the juvenile court. The statute provides that such court constable 
may be bo~nd to preserve order, attend the assignment of cases in counties where 
more than two common pleas judges regularly hold court at the same time, and 
discharge such other duties as the court requires. Under a familiar rule of con­
struction, it is possible that the general language of the section just noted should 
be restrained in its meaning and limited to duties of a like kind with those 
enumerated. However, this is a question between the court and its appointee and 
in no wise affects the question as to the validity of the appointment of :\Ir. \Veinig 
as court constable. Under his appointment as court constable, he is unquestionably 
authorized to perform some of the duties delegated to him in the entry of his 
appointment in the common pleas court and the fact, if so it be, that he cannot be 
required and is not authorized to perform other of the duties therein delegated, 
does not obviously affect the validity of his appointment with the right and duty 
upon him to perform such services as are not quesetioned. lf the right of the ap­
pointee to prosecute any particular case before the juvenile court is questioned, 
such right can be challenged by the party aggrieved and his competency to act can 
then be determined by the court. 

Section 1664, General Code, provides as follows: 

"On the request of the judge exercising such jurisdiction, the pros­
ecuting attorney of the county shall prosecute all persons charged with 
violating any of the provisions of this chapter." 

This section does not confer upon the prosecuting attorney of the county any 
absolute duty with its correlative right, with reference to the prosecution of persons 
before the juvenile court, his duty and right in any case is conditional on the 
request of the judge that he should so act. 

Section 1662 of the General Code, as amended, 103 0. L., p. 874, provides that 
the judge transacting the business of the juvenile court may appoint one or more 
persons to sen·e as probation officers and the number of the persons who may be 
so appointed is only limited by the provision that the entire compensation of all 
probation officers in a county shall not exceed the sum of $40.00 for each fuil 
thousand inhabitants of the county at the last p.receding census. 

Section 1663, General Code, provides generally with reference to the duties of 
such probation officers, and with reference to the question here presented it may 
he noted that many of the services contemplated in the appointment of ::O.Ir. \Veinig, 
as special court constable, could have been secured by his appointment as probation 
officer. However, the only question here presented is with respect to the validity of 
the appointment of ::O.Ir. \Veinig as court constable, and finding as I do that there 
was power in the common pleas court to make such appointment, it obviously does 
not affect the question that the same services might. in many respects, have been 
secured by his appointment as probation officer. 

I am of the opinion that his appointment as such special court constable was 
in all respects valid and that all questions with reference to the particular services 
to be rendered by the appointee should be determined by the court itself. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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824. 

TRANSPORTATIOK OF HIGH SCHOOL PUPILS-LAWS REGULATIXG 
SUCH TRANSPORTATION. 

When a pupil resides five miles from any high school and has a high school 
in its district not closer than five miles, and no high school in any district nearer 
than five miles, free transportation to such high school may be furnished b:y the 
board of education when the nearest high school is its own high school. The board 
of education cam10t under any circumstances furnish transportation to such pupil 
to any high school except its own. 

CoLUMBUS, OHIO, March 3, 1914. 

HoN. R. W. CAHILL, Prosewting Attomey, Napoleon, Ohio. 

DEAR SrR:-Under elate of November 28, 1913, you submitted for an opinion 
the following request: 

"\.Yhen a pupil lives five miles from any high school and has a high 
school in its district not closer than five miles, and no high school in any 
other school district nearer than five miles, would the pupil be entitled to trans­
portation to the nearest high school under fa\·or of section 7748, General 
Code of Ohio?" 

In reply to your inquiry, section 7748 of the General Code provides as follows: 

''A board of education providing a third grade high school as defined 
by law shall be required to pay the tuition of graduates from such school 
residing in the district at any first grade high school for two years, or at 
a second grade high school for one year and a first grade high school for 
one year. Such a board providing a _second grade high school as defined by 
law shall pay the tuition of graduates residing in the district at any first 
grade high school for one year; except that a board maintaining a second 
or third grade high school is not required to pay such tuition when 
a levy of twelve mills permittee\ by law for such district has been 
reached and all the funds so raised are necessary for the support of 
the schools of such district. No board of education is required to pay the 
tuition of any pupil for more than four school years; except that it must 
pay the tuition of all successful applicants, zc'l10 have complied with the 
further provisions hereof, residing more than four miles by the 1110st 
direct route of public travel, from the high school provided b:y the board, 
when such applicants attend a nearer high school. or in lieu of payi11g such 
tuition the board of education maintaini11g a high school ma:v pay for the 
transportation of the pupils livi11g more than four miles from the said 
high school, maintained b:y the said board of education to said high school. 
vVhere more than one high school is maintained, by agreement of the 
board and parent or guardian, pupils may attend either and their trans­
portation shall be so paid. A pupil living in a village or city district who 
has completed the elementary school course and whose legal residence has 
been transferred to a township or special district in this state before he 
begins or completes a high school course, shall be entitled to all the rights 
and privileges of a Boxwell-Patterson graduate." 

Said section contains the provision that a board of education maintaining a 
high school must pay the tuition of all successful applicants who have complied 
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with the further provisions thereof, and who reside more than four miles by the 
most direct route of public travel from the high school provided by such board, 
when such applicants attend a ucarcr higlz sclzool. Or, in lieu of paying such 
tuition, such board of education so maintaining a high school, may pay for the 
transportation of pupils living more than four miles from the said lziglz sclzool 
mai11taiued b}' tlze said board of cducatiou, lu said lziglz sclzool. In accordance with 
the phraseology employed in said section, it is apparent when a· pupil lives more 
than four miles by the most direct route of public travel, from the high school 
provided hy such board, and attends a nearer high school, that such board of educa­
tion must do one of the two things prescribed by said section, that is to say, such 
board must either pay the tuition of such pupil, if such pupil attends a nearer high 
school than the one provided by said board, or, in lieu of paying such tuition, 
such board of education is required to furnish transportation for such pupils living 
more than four miles from the said high school, by the most direct route of public 
travel, which is maintained by the said board of education. It seems to be the 
legislative intent that the provision for furnishing transportation shall be limited 
to furnishing transportation to the said high school maintained by the said board 
of education in its own district, and said provision is not so broad that such board 
is required to furnish transportation to such pupil or to entitle such pupil to trans­
portation to a high school other than its own high school. As before stated, such 
board of education is limited to furnishing transportation to such pupils to its 
own high school in lieu of paying the tuition of such pupils to a nearer high school 
than the one provided by such board. 

Construing said section in accordance with the terms therein contained, it fol­
lows that such board can only pay the tuition of such pupils living more than four 
miles from the high school maintained by said board, measured by the most direct 
route of public travel, when such pupils attend a nearer high school, but cannot 
furnish transportation to such nearer high school. Such board can only furnish 
transportation to such pupils to its own high school. 

For the foregoing reasons, I am of the opinion that such pupil is not entitled 
to transportation to the nearest high school, under favor of said section, unless in 
line with the foregoing, such nearest high school happens to be its own high school, 
for the reason that such board cannot, under any circumstances, furnish transporta­
tion for said pupils to any high school except its own. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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825. 

SELECTION OF A CITY HOSPITAL SlTE-BO:'•m ISSUE. 

lVherc a city lzas voted bo11ds to procure tlze ueccssary real estate a11d build a 
hospital t/zereo11, the city cou11cil 111akes its sclcctio11 of the hospital site, a11d de­
termines as to the erectiou, repair or rebuildi11g of such hospital. 

CoLUMBUS, OHIO, :\larch 7, 1914. 

HoN. C. E. RuuLE, City Solicitor, La11caster, Ohio. 

DEAR SIR :-I have your letters of January 7, and February 21, 1914, in which 
you inquire: 

"1st. A candidate is elected to a city office. The council passes an 
ordinance and it is signed by the mayor, a day or two before his term com­
mences increasing his salary $200.00 per year. Can he benefit by it? 

"2nd. Our city has voted bonds to procure the necessary real estate 
and build a hospital thereon. Who selects the site for the hospital?" 

In answer to your first question I hand yon herewith copy of an opinion cover­
ing the question sent to Hon. A. W. 11ithoff, village solicitor of Bazil, Ohio: 

Answering your second question attention is called to section 4022, General 
Code, which reads: 

"Such council may agree with a corporation or association organized 
in the municipality for charitable purposes, for the erection and manage­
ment of a hospital for the sick and disabled, and a permanent interest there­
in to such extent and upon such terms and conditions as may be agreed 
upon between them. The council shall provide for the payment of the 
amount agreed upon for such interest, either in one payment or install­
ments or so much each year as the parties may stipulate." 

Section 4023, General Code, reads : 

"When the council of a municipality enters upon and takes possession 
of grounds purchased, appropriated, or otherwise obtained for hospital 
purposes, and, by resolution or ordinance, determines to erect thereon or 
rebuild a hospital, the erection and repair thereof, or any addition thereto, 
shall be vested in a board of five commissioners. called the 'board of 
hospital commissioners.' " 

These sections seemingly answer your question to the effect that the council 
makes the selection of the site and determines as to the erection, repair or rebuild­
ing of a hospital. 

It will be seen by reference to section 4029, General Code, that the plans, 
specifications and drawings are to be prepared by the "board of hospital commis­
sioners," and while the contract is to be made "in the name of the corporation" 
(section 4030) it would appear (inferentially at least) that the contract should be 
made by the board. (Section 4031, G. C.) 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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826. 

CIVIL SERVICE-OFFICIAL HOLDIXG 0\'ER-XOX-CO::-.IPETITIVE EX­
,\::-.IIXATIOX-HEALTH OFFICER. 

lVhere a health officer ;:,·as appointed fo;· a ter;;z cudiny Dccembc; 31, 1913, aud 
the first meeting of the board of health ;:,·as held Januar:y 7, 1914, the old officer 
holds over w!fil his successor is appointed a11d qz!alijied, wz/ess he is othen.;ise re­
moved by the board of healtlz. This 7.vould make lzim 011 incumbe11t of January 
1, 1914, a11d section 10 of tlze civil service act would tlzen apply, aud he ,,ould be 
required to take a 11011-competitive exami11ation i11 order to hold lzis positio11. 

CoLt:MBt:s, OHio, February 25, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GEXTLL'IiEX :-Under date of January 6, 1914, this department received the fol­
lowing inquiry from Hon. H. B. Emersch, city solicitor of Bellefontaine, Ohio: 

"The health officer was appointed for term ending December 31. 1913. 
First meeting of the board of health will be held January 7, 1914. Does 
old officer hold over and is the present officer subject only to non-compet­
itive examination?" 

In an opinion given to Hon. T. F. Thompson, city solicitor of Zanesville, Ohio, 
under date of September 22, 1913, this department has held that the health officer 
of a city was in the unclassified service under the old municipal civil service law, 
and that under the new civil service act, 103 Ohio Laws, 698, et seq., such officer 
would be in the classified service. A copy of that opinion is herewith enclosed. 

Therefore, in accordance with opinions heretofore given, the incumbent of this 
position on January 1, 1914, would be subject to a non-competitive examination as 
a condition of his continuance in office. 

Section 10 of the civil service act applies, which reads in part: 

"The incumbents of all offices and places in the competitive classified 
service, except those holding their positions under existing civil service 
laws, shall, whenever the commission shall require, and within twelve 
months after the rules adopted by the commission go into effect, be sub­
ject to non-competitive examinations as a condition of continuing in the 
service. * * *" 

This provision applies to the health officer of a city. 
It appears from the above inquiry that the health officer was appointed for a 

definite term which expired by limitation thereof on December 31, 1913. It ap­
pears, however, that no successor had been appointed up to January 6. 1914, the 
date of the above inquiry. I presume that the health office continued to perform 
the duties of the position after Dfcemher 31. 1913, and on and after January 
1' 1914. 

By virtue of section 2 of the civil service act, January 1, 1914, is the date on and 
after which appointments and removal, etc., shall be made according to the new 
law. 

Had the health officer the right to hold upon the failure of the board of health 
to appoint a successor? 
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The rule is stated at page 427 of volume 28 of Cyc.: 

"Even in the absence of some constitutional or statutory provision that 
officers shall hold over until their successors are elected, or appointed and 
qualified, municipal of-ficers hold over until election or appointment, and 
qualificatipn, unless there is some constitutional or statutory restriction ex­
press or implied to the contrary, as is sometimes the case." 

Section 8 of the General Code, provides: 

"A person holding an office of public trust shall coqtinue therein until 
his successor is elected or appointed and qualified, unless otherwise pro­
vided in the constitution or laws." 

This section specifically refers to offices. But the rule as stated in 28th Cyc., 
supra, will apply with equal reason to officers and employes. 

The health officer in question had a right to hold until his successor was ap­
pointed, or unless he was otherwise removed by the board of health. This made 
him an incumbent on January 1, 1914, and section 10 of the civil service act would 
then apply. 

He is required to take a non-competitive examination as a condition of his 
continuance in office. 

827. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-HEADS OF PRINCIPAL DEPARTMENTS-DEPUTIES­
ASSIST ANT SECRETARY. 

1st. "Heads of principal dcpartmellts," as used in the civil service meaas the 
·head of each, whether one person or a board, is responsible directly to the chief 
executive officer. 

2nd. The phrase "all heads of prillcipal departments" as well as the words 
"bo01·ds a11d commissions" is limited a11d modified by the words "appointed by the 
governor." 

3rd. The word "deputy" has a distinct meaning in law as follows: One who is 
authorized to act generally for and in place of his principal by law and not merely 
by his principal, and second that he must hold a, fiduciary relation to his principal. 

4th. Subsection 8 of main section 8 and also subsection 7 of main section 7 
are separate alld distinct, and the same elective or principal executive officer could 
appoint both deputies and also have two secretaries or assistants or clerks, provided 
the department was of such size as to admit both. 

5th. Laborers are in the classified service and the nature and detail of examina­
tions for such laborers are left in a great measure to the civil service commission. 

The director of public service and the director of public safety are held to come 
within the meaning of subdivision 7 of branch A of section 8. 

CoLUMBUS, 0Hro, December 18, 1913. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of November 13, 1913, you submit the following 
inquiries: 
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"First. \\'ho are to be construed as 'heads of principal departments' 
as designated in subdivision 2 of main section 8 of the civil service act? 

"\Ve desire your opinion to cover not only the question· as to who 
are 'heads of principal departments' as applied to state positions but as 
also applied to the administration of the law by municipal civil service 
commissions. 

"Second. Are the words 'all heads of principal departments,' found in 
subdivision 2 of main section 8, modified by the words following the words 
'appointed by the governor?' i. e. does it mean that the unclassified heads 
of departments are only those 'appointed by the governor or hy and with his 
consent' or are the words 'all heads of principal departments' to be construed 
independently of the balance of subsection 2? 

"Does the qualification as to being appointed by the mayor or other 
similar chief appointing authority have the same qualifications as the power 
of appointment by the governor, and do these words modify that part of 
subsection 2 reading, 'all heads of principal departments?' 

""Third. \Vhat persons may be classified as 'deputies' under the pro­
visions of subsection 8 of main section R. and how far may 'elective or prin­
cipal executive officers' go in designating their employes as 'deputies?' 

"Fourth. lf an 'elective or principal executive officer' appoints depu­
ties under the provisions of subsection 8 of main section 8 can the same 
'elective or principal executive officer' still appoint 'two secretaries or as­
sistants or clerks' under the provisions of subsection 7 of main section 8? 

"Do the provisions of subsection 7 of main section 8 apply only to 
those 'elective and principal executive officers, boards or commissions' 
who are not authorized by law to appoint deputies? 

"Can 'elective or principal executive officers' appoint deputies and also 
two secretaries, etc., and thus employ more persons in the unclassified 
service than a board or commission could employ? 

"Fifth Is common labor under civil service, and if so, what latitude 
has the commission in creating an eligi~le list for common laborers? 

'"l-Iust there be a competitive examination as far as practicable, or 
would common labor be in the non-competitive class? 

"Sixth. Are city clerks and their assistants under civil service? 

"Seventh. Are the assistant city solicitors under civil service?" 
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You also attach a letter in which you give your views upon these several ques­
tions, and cite a number of authorities which have been found to be of considerable 
value in answering the inquiries. This department is always ready to receive the 
views of the executive officers who are familiar with the practical working of the 
law. 

In this opinion, two further inquiries, submitted by Hon. David G. Jenkins, 
city solicitor of Youngstown, Ohio, under date of ::\ovember 8, 1913, will be con­
sidered. 

He inquires as follows: 

"First. Is the director of public service such an 'elective and principal 
executive' officer so as· to be entitled to two secretaries or clerks in the 
unclassified service? 

"Second. Is the solicitor such an officer?" 
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All of the foregoing inquiries call for an interpretation of section 8 of the 
civil service law, 103 Ohio Laws, 698, said section to be known as section 486-8, 
General Code. This section provides: 

"Service. Unclassified. The civil sernce of the state of Ohio and 
the counties, cities and city school districts thereof shall be divided 
into the unclassified sen·ice and the classified service. 

"(a) The unclassified service shall comprise the following positions 
which shall not be included in the classified service, except as otherwise 
provided in section 19 hereof: 

"1. All officers elected by popular vote. 
"2. All heads of principal departments, boards and commissions ap­

pointed by the governor or by and with his consent or hy the mayor, or 
if there be no mayor such other similar chief appointing authority of 
any city or school district. 

''3. All officers elected by either or both branches of the general as­
sembly. 

"4. All election officers. 
"5. All coinmissioned, non-commissioned officers and enlisted men in 

the military service of the state. 
"6. All presidents, superintendents, directors, teachers and instructors 

in the public schools, colleges and universities; the library staff of any 
library in the state supported wholly or in part at public expense. 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil service 
commissions, authorized by law to appoint such a secretary, assistant or 
chief clerk. 

''8. The deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals. 

"9. Bailiffs of courts of record. 
"10. · Employes and clerks of boards of deputy state supervisors and 

inspectors of elections. 
"(b) The classified service shall comprise all persons in the empfoy 

of the state. the counties. cities and city school districts thereof, not 
specifically included in the unclassified service. to be designated as the 
competitive class. 

''1. The competitive class shall include all positions and employments now 
existing or hereafter created in the state, the counties, cities and city 
school districts thereof, for which it is practicable to determine the merit 
and fitness of applicants by competitive examinations. Appointments shall 
be made to, or employment shall be given in, all positions in the com­
petitive class that are not filled by promotion, reinstatement, transfer or 
reduction, as provided in sections 15, 16 and 17 of this act and the rules 
of the commission, by appointment from those certified to the appointing 
officer in accordance with the provisions of section 13 of this act." 

., . 
In considering your first question yon have given the provisions of the laws 

of various states and they will be quoted, as they may be of aid hereafter in con­
struing the civil service law of Ohio. 

You state: 

"I have not found any other state using the same language which 
Ohio uses in designating the unclassified service as it relates to heads of 
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departments. For the purpose of comparing subsection 2 of main section 8 
with the laws of other states I will quote in short from other states. 

'The Xcw Jersey act corresponding to this section reads: 
" 'all heads of departments of the state government and members of com­
missions and boards thereof and all appointments of the mayor.' 

"The X ew York statute reads : 
·• 'the head or heads of any department of the government.' 

''The \\'isconsin law reads: 
" 'all officers elected by the people, all officers and employes appointed by 
the go\·ernor. whether subject to confirmation or not.' 

"The law of the state of Illinois relating to the civil service of cities 
reads: 
" 'heads of any principal department.'" 
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In your first inquiry you desire to know who are to be considered as heads 
of principal departments?" 

The part of 'section 8 to be collSidered is subdivision 2 of branch (a), which 
reads: 

"2. All heads of principal departments, boards and commiSSions ap­
pointed hy the governor or by and with his consent or by the mayor, 
or if there be no mayor such other similar chief appointing authority of 
any city or city school district." 

Your second inquiry also involves a construction of the same subdi\·ision. 
All employes and officers of the state, county, city and city school districts 

might be ;aid to be in one big department, which is designated in the civil service 
law by the term ''civil service.'' 

This term is defined in section 1 of said act as follows: 

"The term 'civil service' includes all officers and positions of trust or 
employment, including mechanics, artisans and laborers, in the service 
of the state and tlw counties, cities and city school districts thereof.'' 

For convenience and efficiency the civil service is divided into departments. 
Some are principal departments; others are subdepartments. 

, Subdivision 2 under consideration contemplates that the chief executive officer 
of the state, who is the governor; the chief executive officer of the city, who is the 
mayor: and the chief appointing authority of the city school district, shall be 
considered as the head of the civil service in and for their respective political 
cli\·ision or subdi\·ision. 

The department of civil service is di\'ided into departments which may be 
designated as "principal departments?" These principal departments are again 
subdivided into "subdepartments," and some officer or board is usually placed at 
the head of such subdepartment. 

fA the civil service of the state as well as that of the city, the term "principal 
department" applies to those departments whose heads are subordinate only to the 
chief executive officer of the state or city, or to the public directly. 

A department whose head is subordinate to or responsible directly to the head 
of another department, other than the chief executive, would be considered as a 
subdepartment and not as a principal department. 

Let us take a concrete example, the one referred to by yut,: The board of 
administration. The members of this board are appointed by the governor and the 
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board is subordinate to no other officer. The board of admit~istration has charge 
of many institutions. These institutions are departments in the civil service of the 
state. The heads of these departments are accountable to the board of administra­
tion and through this board to the governor. Of course all officers and employes 
in the civil service are responsible to the general public. 

The board of administration would be at the head of a "principal department" 
and the superintendents of the various institutions would be at the head of sub­
departments and not of principal departments. 

The same is true in the cities. Under the ::\Iunicipal Code the mayor is the chief 
appointing authority and may be considered as being at the head of the civil service. 
Under the mayor there are at least two "principal departments," designated as the 
departments of public service and of public safety. The department of public 
service has various subdepartments, as for example, the department of waterworks, 
the department of engineering. 

The departments of public service and of public safety would be principal de­
partments, and the \·arious departments under the director of public service or of 
public safety would he subdepartments and not principal departments. 

The examples given are not exhaustive. There are other principal departments 
than those mentioned. 

Therefore, a "principal department" under subdivision 2 of branch (a) of 
section 8 of the civil service .law, is one of the main divisions of the civil service, 
the head of which, whether one person or a board, is responsible directly to the 
chief executive officer, or as the statute designates it "chief appointing authority." 

In your second inquiry you ask if the words "all heads of principal departments" 
arc modified by the words "appointed by the governor," or whether the words "all 
heads of principal departments" are to stand independently. 

In order to hold that the words "all heads of principal departments" shall stand 
independent of what follows, it would be necessary to insert other words to make 
such intention clear. To have such construction this subdivision would read: 

"All heads of principal departments and all boards and commissions 
appointed by the governor." 

The ambiguity in this subdivision, if any, is caused by the use of the words 
"boards and commissions" and the comma after the word departments. A head of 
a principal department may be ·an individual, it may be a board, it may be a com­
mtsswn. The words ''boards and commissions," do not, in my opinion add any­
thing to the phrase "all heads of principal departments." Neither does the use of 
these words have the effect of making the phrase "all heads of principal depart­
ments" independent of what follows, to wit, the words. "appointed by the governor." 

I am of opinion therefore, that the phrase "all heads of principal departments" 
as well as the words ''boards and commissions" is limited and modified by the 
words following. to wit: "appointed by the governor or by and with his consent." 

The same phrase and words are also limited by the words "by the mayor or 
* ':' * other chief appointing authority." 

This subdivision should be construed to read : 

"All heads of principal departments, boards and commissions appointed 
by the governor or by and with his consent, and all heads of principal 
departments, boards and commissions appointed by the mayor or * * * 
other similar chief appointing authority." 



ATTORNEY GENERAL. 

Your third inquiry is: 

"\Vhat persons may be classified as ''deputies" under the prO\·isions of 
subsection 8 of main section 8, and how far may 'elective or principal 
executive officers' go in designating their employes as 'deputies?' " 

Subdivision 8 of branch (a) of section 8, provides: 

"The deputies of elective or principal executive officers authorized by 
law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

This subdivision makes two qualifications for a deputy: 
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First, he must be authorized by law to act generally for and in place of his 
principal. · 

Second, he must hold a fiduciary relation to his principal. 
You have called attention to a number of authorities defining a "deputy." 
In volume 5, page 623, Am. & Eng. Enc. of Law. 1st Ed., a deputy is defii1ed: 

''A deputy is one who by appointment exercises an office in another's 
right, having no interest therein, but doing all things in his principal's 
name, and for whose misconduct the principal is answerable. He must 
be one whose acts are of equal force with those of the officer himself, must 
act in pursuance of law, performing official functions, and is required to 
take oath of office before acting." 

A "deputy" is similarly defined at page 1043, volume 13 of Cyc. and in volume 
9, page 368, Am. & Eng. Enc. of Law, 2nd Ed. 

In case of in re Ostrander, 12 Misc. ( N. Y.), 476, the law under considera­
tion provided : 

"But the provisions of this act shall not be construed to apply to the 
position of private secretary or deputy of any official or department, or to 
any other person holding a strictly confidential position." 

Herrick, J., says on page 477 : 

"Now, while I am inclined to think that this provision of the statute, 
so far as it refers to deputies, refers to officers as such created by statute, 
who are by law clothed with the power and authority of the principal 
officer in his absence or inability to act, and that it does not refer to an 
employe who may have been for convenience, but improperly, named 
deputy, who is not clothed with any official power or authority, and has no 
right under the statute to act for in the place of the principal officer; and 
while, therefore, the naming of the position in controversy here as that of 
deputy does not necessarily bring it within the positions excluded from 
the operation of the laws in relation to soldiers, still this reasoning does 
not effect that portion of the statute relating to confidential positions." 

In People vs. Barker, 14 Misc. (N. Y.), 360, it is held: 

"A deputy tax commissioner in the department of taxes and assess­
ments in Xew York City does not hold a confidential relation to the com­
JTiissioners of taxes and assessments, and is not a 'deputy' within the 
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meaning of section 1 of chapter 119 laws of 1888, as amended by chapter 
577, laws of 1892 (the Veteran law) and hence, cannot be removed except 
for cause, after hearing had." 

ln this case the provisions of the act were similar to those under consideration 
in 12 :\lise. 476, supra. The statute in this case prescribed the title "deputy tax 
commissioners," and it was contended that this was decisive. 

Beekman, ]., says as to this, on page 362: 

''The court is not tied down to a literal interpretation, but has a right 
to inquire into the reason for the enactment and to consider the p:1qJ0se 
which the legislature sought to accomplish, and when this is revealed the 
living principle of the law is discovered and an unerring guide is found 
for its correct application." 

Also on page 363 : 

''We are, therefore, at liberty to consider whether a deputy tax com­
missioner, although a deputy so styled, is still a deputy within the meaning 
of the Veteran law, and, therefore, excepted from the benefits of the act 
under which the relator claims reinstatement. A deputy is defined hy 
\Vebster to be 'one appointed as the substitute of another, and empowered 
to act for him in his name or on his behalf.' He also states: 'DeputY is 
used in composition with the names of various executive officers to dPnotc 
an assistant empowered to act in their name, as deputy collector. deputy 
marshal, deputy sheriff.'" 

Also on page 364, Beekman, ]., further says: , 

"The function of a deputy. possessing the power, as he does under 
certain circumstances, to act as if he were himself the actual incumbent of 
his principal's office, implies a correlative duty and right on the part of the 
principal to exercise an unfettered personal selection in the appointment 
of such a subordinate. and also a corresponding freedom in exercising the 
power of removal whenever his confidence in the integrity, capacity, trust­
worthiness or· adaptability of his subordinate is in the least shaken. He 
should not be called upon to specify the grounds of his dissatisfaction, still 
less to make proof of charges when his objection, though substantial. may 
rest, as is frequently the case, upon moral evidence only, or upon well 
grounded suspicion equally destructive of that confidence which is of the 
very essence of the relation." 

The position of deputy coroner was under consideration in case of State ex 
rei. vs. Houck, 21 Cir. Dec., 15, and :\!arvin, ]., says on pages 15 and 16: 

"The word 'deputy' is defined in Anderson's Law Diet. as 'one who acts 
officially for another;' 'the substitute of an officer, usually a ministerial 
officer.' 

"The definition in Bouvier's Law Diet. is 'one authorized by an officer 
to execute an office or right which the officer possesses, for and in place 
of the latter.' 

"The fact that the stat11te uses the word 'deputy' is not necessarily con­
trolli11g, but, as already said, the things which a deputy coroner may do, 
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under the statute, being only to be done as a substitute for the coroner, 
that· is to say, there being only the things which it would be the coroner's 
duty to do, if he were present, clearly make him a deputy only, and that 
being so, he seems clearly to be included in the general provisions of law 
relating to deputies." 

In case of Warwick vs. State, 25 Ohio St., 21, Welch, J., says on page 25: 

".\t common law the officers and his deputy filled but a single office . 
. \nderson's Lessees vs. Brown, 9 Ohio, 151. The acts of the deputy are 
in law the acts of the principal, and he is responsible for them. The deputy 
is appointed by the principal, can he removed by no one else, and is re­
movable at his pleasure." 
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It is seen in the foregoing authorities that a deputy is one who acts for and 
m place of his principal. The authorities further hold that the use of the word 
"deputy" by statute and applying it to the position, is not controlling. ~Iuch less 
would it be controlling where an executive officer designates his subordinates as 
deputies. 

The purpose and intent of the legislature as expressed in subdivision 8, supra, 
is the controlling feature. The legislature was not content with designating the 
positions or employes as "deputies," it went farther, it limited deputies to such 
as are "authorized by law to act generally for and in place of their principals and 
holding a fiduciary relation to such principals." 

This is the controlling feature, and a deputy, in order to be placed in the 
unclassified service must have these qualifications: 

First, he must be "authorized * * * to act generally for and in place of his 
principal" by law ahd not merely by the principal, and second, he must hold a 
fiduciary relatio·n to his principal. 

In your fourth inquiry you ask several questions in reference to subdivisions 
7 and 8 of branch (a) of section 8. 

For comparison and convenience these subdivisions will again be quoted. 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil service 
commissions, authorized by law to appoint such a secretary. assistant or 
chief clerk. 

"8. The deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding 
a fiduciary relation to such principals." 

Your first question in connection with these two subdivisions is whether an 
officer who has deputies in the unclassified service under subdivision 8. may also 
have two secretaries or assistants or clerks in the unclassified service under sub­
division 7. You ask two other questions, the answers to which depend upon the 
answer to your first question under your fourth inquiry. 

Subdivision 7 applies to "each of the elective and principal executive officers, 
boards or commissions," coming within its terms, and subdivision 8 applies to 
"elective and principal executive officers." Subdivision 8 does not apply io hoa.ds 
and commissions. 

In each of the subdivisions there is a specific provision that the officers coming 
within their terms must he authorized "by law" to appoint deputies or assistants 
or secretaries or clerks, before such deputies or clerks or assistants or secretaries 
can come within the unclassified service. 



374 ANNUAL REPORT 

There is nothing in the language of these subdi,·isions to indicate that if an 
officer has deputies in the unclassified service under subdivision 8, that he cannot 
also have two clerks or assistants or secretaries in the unclassified sen•ice under 
subdivision 7. 

In order to hold that these two subdivisions cannot apply to the same officer 
it would be necessary to add to the language of one or the other of these ,.:ub­
divisions an exception. Either subdidsion 7 should contain a clause similar ·,o the 
following: "each of the elective and principal executh·e officers" "except those 
coming within the terms of subdivision 7," or subdivision 8 should contain some 
similar provision. X o such prm·ision is found in either subdivision and the 
language used does not permit such construction. 

We must look for the intent of the legislature in the language which it has 
used. There is no ambiguity in subdivisions 7 and 8 as to the question now under 
consideration, and there is no authority for adding to either of them an exception 
from their terms. 

Therefore an elective or principal executive officer may come within the pro­
visions of both subdivisions 7 and 8 and may have appointees in the unclassilicd 
service under both subdivisions. 

Subdivision 7 may apply to officers authorized to appoint deputies under sub­
division 8. 

As subdivision 8 does not apply to boards and commissions, an executive officer . 
may be authorized to appoint more persons in the unclassified service than a board 
or commission. 

In your fifth inquiry you ask if common labor is under civil service. I will 
again quote the definition of "civil service" in section 1 of the civil service law: 

"1. The term 'civil service' includes all officers and positions of trust 
or employment, including mechanics, artisans and lal>or:ors In the servk'! of 
the state and the counties, cities and city school district~ thereof." 

This section specifically includes "laborers" in the civil service. 
Laborers are not placed in the unclassified service by section 8, and they must, 

therefore, be in the classified service. 
You ask what latitude has the commission in creating an eligibk list ·for 

common labor; and also, must there be a competitive examination as far as 
practicable? 

Section 10 of the civil service law, section 486-10, General Code, provides in 
part: 

"All applicants for positions and places in the competitive classified 
service shall be subject to examination which shall be public, competitive 
and free for all, with specified limitations, determined by the commission 
as to citizenship, residence, age, sex, experience, health, habits and moral 
character. Such examinations shall be practical in character and shall 
relate to those matters which will fairly test the relative capacity of the 
persons examined to discharge the duties of the position for which ap­
pointment is sought, and shall, when appropriate, include tests of physical 
qualifications, health and manual skill." 

The nature and details of the examination are left in a great measure to the 
civil service commission. The general scope of such examination is given. It 
"shall be practical in character and shall relate to those matters which will ~airly 

test the relative capacity of the persons examined to discharge the duties of the 
position, for which appointment is sought, and shall, when appropriate, include tests 
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of physical qualifications, health and manual skill." This is the guide to the com­
mission. The last part of this clause seems particularly applicable to common 
laborers. 

Section 12 of the civil service law, section 486-12, General Code, provides: 

"From the returns of the examinations the commission shall prepare 
an eligible list of the persons whose general average standing upon ex­
aminations for such grade or class is not less than the minimum rixed 
by the rules of the commission, and who are otherwise eligible; ancl ,uch 
persons shall take rank upon the eligible list as candidates in the order 
of their relative excellence as determined by examination without reference 
to priority of time of examination. In the event of more than one applicant 
receiving the same mark at an examination, priority in time of application 
shall determine the order in which their names shall be placed on the 
eligible list. The term of eligibility for each list shall be fixed by the com­
mission at not less than one nor more than four years." 

A competitive examination, as far as practicable, should he made of applicants 
for positions as common laborers. Those who pass the general average pre­
scribed by the commission shall he placed upon the eligible list. This applies to 
common laborers as well as to applicants for other positions. 

It will be observed that section 12 provides two methods of determining the 
priority of applicants on the eligible list. In one method relative excellence de­
termines the priority and where this is equal, priority of time determines the rank. 
Where the tests are few and applicants are many. as is likely to be the case with 
common laborers, the last method of determining rank will probably. predominate. 

In your sixth inquiry you ask in reference to city clerks an(, the assistants. 
This is being considered in another opinion which is now under consideration and 
which will be addressed to you. 

Your seventh inquiry as to city solicitor will be considererl in connection with 
the inquiry of the city solicitor of Youngstown, who also asks in reference to the 
director of public service. 

On ~ ovember 22, 1913, Hon. Clyde S. Porter, ciiy solicitor of Tiffin, Ohio, 
asks in reference to the director of public service and the director of public safety. 
You also submit a further inquiry as to assistant prosecuting attorneys. 

The director of public service and director of public safety are not authorized 
to appoint deputies and they would come under the provisions of subdivision 7 of 
branch (a) of section 8, which will again be quoted: 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil service 
commissions authorized by law to appoint such a secretary, assistant or 
chief clerk." 

It will be necessary to construe the phrase "each of the elective and principal 
executive officers." 

The director of public service is an "executive" officer. He is at the head of 
one of the principal departments of the city under the ~Iunicipal Code. But he 
is not an "elective" officer. The same is true of the director of public safety. 

The part of section 8 under consideration specifically excepts ch·il serdce com­
missions from its operation. The civil service commission is not an "elective" com­
mtsston. This exception would tend to show that this part of the section was 
intended to apply to appointive "executive officers, boards or commissions," as well 
as those which arc elected. Otherwise the exception of the ch·il sen•ice commission 
would be mere surplusage. 
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This provision should therefore be construed to read, "each of the elective 
executiYe · officers, boards or commissions, and each of the principal executive 
officers, boards or commissions. 

The director of public service allll director of public safety would therefore 
come within the terms of this part of section 8. If they are authorized by law 
to appoint a secretary, or assistant, or clerk, two of such secretaries. or assistants, 
or clerks would be in the unclassitied service. 

The positions of assistant prosecuting attorney and assistant city solicitor will 
be considered in separate opinions. 

"828. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

SUPERINTENDENT OF INFIR~fARY-CIVIL SERVICE EXA~IT:\'ATIO:\'­
REl\iOV AL FROI\I OFFICE. 

T+'here the superintendent of an injir11tar)' is holding his position by virtue of 
a contract or appointment, he will be required to take a zzon-competitzve examina­
tion as provided i11 section 10 of the ci<•il service act. as a condition of his colz­
timtance in office. If he fails to pass an examinatiou, this would co11stitute cause 
for his remo-<·al cz•en though his original appointmczzt was made for a definite term of 
two :years: 

CoLUMBUS, OHIO, l\farch 16, 1914. 

The State Civil Service Commission of Ohio, Col!mzbus, Ohio. 

GENTLEMEN :-Under elate of December 23, 1913, the Hon. \Villiam C. Hudson, 
prosecuting attorney of Vinton county, Ohio. submitted the following inquiry to this 
department : 

"On the 6th clay of January, 1913, the then board of commissioners 
of Vinton county, foreseeing that the political complexion of the board 
would be changed when the new members elected the previous election 
would go into office, made a contract with the then superintendent of the 
infirmary to continue as superintendent there for the period of two years 
(i. e .. to January 6, 1915). This action of the old commissioners is not 
satisfactory to the present board of commissioners. 

"Under the above facts, may the present board of commissioners remove 
this superintendent except for cause, or is he entitled to hold his position 
under the provisions of section 2523 until January 6, 1915? (2) If they 
have not power to ren1ove the superintendent may he be required under 
section 10 of the civil service law ( 103 Ohio Laws, 703) to .take a civil 
service examination to determine his fitness, in order to hold his position 
during the remainder of the two years?" 

In an opinion rendered to the bureau of inspection and supervision of public 
offices, under elate of January 7, 1913, this department has held that a superintendent 
of an infirmary may be appointed for a definite term extending beyond the term 
of the appointing power, if such appointment is made for a reasonable time and 
in good faith.· A copy of that opinion is herewith enclosed. 
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Your letter suggests that the contract in question may not have been made in 
good faith. This must be determined from the facts of each particular case. 

In any event the contract is not void but may be voidable. A further question 
would then arise as to whether the present commissioners have exerci~ed due 
diligence in declaring the contract at an end, or whether by their failure to act in 
time, they have ratified the contract. 

These questions cannot be determined from the facts submitted. 

Section 2523, General Code, to which you refer provides: 

· ''The county commissioners shall a'ppoint a superintendent, who shall reside 
in some apartment of the infirmary or other building contiguous thereto, 
and shall recei,·e such compensation for his services as they determine. 
The superintendent shall perform such duties as the commissioners impose 
upon him, and be governed in all respects by their rules and regulations. 
He shall not be removed by them except for good and sufficient cause. 
The commissioners shall not appoint one of their own number super­
intendent, nor shall any commissioner be eligible to any other office in the 
infirmary or rt"ceive any compensation as physician or otherwise, directly 
or indirectly wherein the appointing power is vested in such board." 

By virtue of this section the superintendent of the infirmary cannot be removed 
except for cause. 

The superintendent of the infirmary does not come within any of the ten 
classes of positions placed in the unclassified service by section 8 of the civil service 
act. He is not an elective officer and he is not the head of a principal department. 
He is, therefore, in. the classified service and comes within the terms of section 10, 
of the civil service act. 

Said section 10, reads in part: 

''The incumbents of all offices and places m the competitive classified 
service, except those holding their positions under existing civil service 
laws, shall, w.henever the commission shall r"quire, and within twelve 
months after the rules adopted by the commission go into effect, be subject 
to non-competitive examinations as a condition of continuing in the 
service." 

If, therefore, the present superintendent is holding his pos1tton by virtue of a 
binding contract or appointment, he will he required to take a non-competitive 
examination, as provided in section 10, supra, as a condition of his continuance in 
office. If he fails to pass the required examination that would constitute cause 
for his removal, even though his original appointment was made for a definite term 
of two years. 

Respectfully, 
TIMOTHY S. HoGAX, 

Attorney General. 



378 ANNUAL REPORT 

829. 

REMOVAL OF ME:\IBERS OF STATE BOARD OF HEALTH UNDER CIVIL 
SERVICE-PROCEDURE TO BE FOLLOV.'ED. 

fFhere the mayor of a city desires to remove members of the board of health, 
this ma)' be done under the provisions of section 4263, General Code, providing they 
are guilty of any of the things enumerated therein and the mayor files charges a11d 
proceeds as provided in sections 4263 a11d 4264, General Code. 

CoLUMBUS, OHIO, !\larch 16, 1914. 

HoN. C. E. VAN DEL"SEN, City Solicitor, Lorain, Ohio. 

DEAR SIR :-Under date of January 24, 1914, you inquire: 

"I am in receipt of a Jetter from the mayor of our city, in reference 
to the removal of the board of health. The communication reads as fol­
lows: 

"'\Ve have a condition in the board of health whereby, in my opinion, 
I deem it wise to form a new board. I, therefore, have requested the resig­
nations of the members. Up until this time I have received the resignations 
of three members, the other two, .from paper reports, refuse to resign. 

"'Our board for some time past, has been considered of little conse­
quence owing to their inability to work together harmoniously. I would 
like to have an opinion from you as to what means would be necessary 
for me to pursue to enable me to remove the two members who refuse 
to resign.'" 

The members of the board of health are appointed by virtue of section 4404, 
General Code, which provides. in part: 

''The council of each municipality shall establish a board of health, 
composed of li\·e members to be appointed by the mayor and confirmed by 
council who shall serve without compensation and a majority of whom shall 
be a quorum. * * *" 

Their terms of office are fixed by section 4406, General Code, which reads: 

"The term of office of the members of the board shall he five years 
from the elate of appointment, and until their successors arc appointed 
and qualified, except that those first appointed shall be classified as fol­
lows: One to sen·e for five years, one for four years, one for three 
years, one for two years, and one for one year, and thereafter one shall 
be appointed each year" 

Section 4250, General Code, gi\·es the mayor authority to appoint or remove 
certain officers. Said section reads: 

"The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the eli-

. rector of public service, the director of public safety and the heads 
of the subdepartments of the departments of public service and public 
safety, and shall have such other powers and perform such other duties 
as are conferred and required by law.'' 
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This section does not apply to the members of the board of health. 
Section 4263, General Code, provides : 

"The mayor shall have general supervision over each department 
and the officers provided for in this title. \Vhen the mayor has reason 
to believe that the head of a department or such officer has been guilty 
in the performance of his official duty of bribery, misfeasance, mal­
feasance, nonfeasance, misconduct in office, gross neglect of duty, gross 
immorality or habitual drunkenness, he shall immediately file with the 
council, except when the removal of such head of department or officer 
is otherwise provided for, written charges against such person, setting 
forth in detail a statement of such alleged guilt, and, at the same 
time, or as soon thereafter as possible, serve or cause to he served a 
true copy of such charges with the person against whom the charges are 
made. Such service may be in pers'on or by leaving a CORY of the 
charges at the office of such person, and clue return thereof made to 
council, as is provided for the return of the service of summons in 
a civil action." 

379 

This section authorizes the mayor to file charges against delinquent officers. 
It specifies various grounds for charges, and the manner in which the mayor 
should proceed. The charges are to be filed with council, and a copy given to 
the offending officer. 

l3y virtue of section 4264, General Code, the council is to hear the charges 
and may remove the officer against whom charges have been filed. Said section 
reads: 

"\Vhen so filed with council, such charges shall he for hearing at the 
next regular meeting thereof, unless council extends the time for such 
l11~aring, which shall he done only on the application of the accused. 
The accused may appear in person and hy counsel, examine all wit­
nesses, and answer all charges against him. The judgment or action of 
the council shall be final, but to remove. such officer the votes of two­
thirds of all members elected to the council shall be required." 

These sections apply to the members of the board of health. If they have 
been guilty of any of the things and matters enumerated in section 4263, Gen­
eral Code, the mayor may, by filing charges as provided in these sections, 
secure the removals which he deems necessary. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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830. 

CIVIL SERVICE-CHIEFS OF POLICE AND FIRE CHIEFS XOT RE­

QUIRED TO TAKE CIVIL SERVICE EXAMI~ATION-COXTINU­

AXCE IN OFFICE. 

·, 
Persons legally ocwpying the position of chief of police and chief of fire de~ 

partment of a city on lauuary 1, 1914, are uot required to talu a11 examination, 
either competith:e or non-co111petitive, as a coudition of their co1ztinua11ce i11 office. 

CoLu::IIBt:s, OHio, February 24 ,1914. 

State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Hon. Harry D. Smith, city solicitor of Xenia, Ohio has sub­
mitted, under date of January 6, 1914, the following for opinion: 

"Has yqur department passed on the question as to whether or not 
it is necessary for chiefs of police ;md fire departments, serving under 
the old law and at the time the new ch·il service law went into effect, to 
take the civil service examination in order to continue in such positions? 

"If required to take such examinations are the same competitive or 
non-competitive?" 

This question has not been determined by this department. 
Under the old municipal service law the chief of police occupied a peculiar 

situation. He could be appointed outside the eligible list, but after his appoint­
ment and qualification he was protected by special provisions of the civil service 
l<iw as to his removal. The same was true as to the chief of the fire department. 

Section 4381, General Code, of the old law, provided: 

"The mayor shall have the exclusive right to suspend the chief of the 
police department or the chief of the fire department for incompetence, 
gross neglect of quty, gross immorality, habitual drunkenness, failure to 
obey orders given him by the proper authority or for any other reasonable 
and just cause. If either the chief of police or. chief of the fire depart­
ment is so suspended the mayor forthwith shall certify such fact, together 
with the cause of such suspension, to the civil service commission, who 
within five days from the date of receipt of such notice shall proceed to 
hear such charges and render judgment thereon, which shall be final." 

This section was specifically repealed by section 32 of the uew civil ser­
vice act, but the provisions thereof were re-enacted verhatim and are contained 
in the last paragraph of section 19 of said act. 

Section 31 of the civil service act, section 486-31, General Code, provides in 
part: 

"All officers and· employes in the classified service of the state, the 
counties, cities and city school districts thereof holding their positions 
under existing civil service laws, shall, when this act takes effect, be 
deemed appointees under the provisions of this act." 
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This section continues in the sen·ice, without examination, all officers and em­
ployes "in the classified service" "holding their positions under existing civil 
service laws." 

Section 4484, General Code, of the old law, provided·: 

'·Xothing herein shall prevent the dismissal or discharge of any ap­
pointee hy the removing board or officer, except that the chiefs and mem­
bers of the police and fire departments and of the sanitary police shall be 
dismissed only as provided by law and the appeal therefrom shall he 
made to the civil service commission under such rules as the commission 
may adopt." 

Sections 4381 and 4484, General Code, must be considered as part of "existing 
ci\·il service laws" as contemplated by section 31, supra. 

The chiqf of police and chief of fire department may not have been appoint­
ed in accordance with civil service laws, buf once appointed and qualified, they 
continued to hold their positions under the civil service Ia w. 

Section 10 of the civil service act, requiring non-competitive examinations, 
specifically exempts incumbents ""holding their positions under existing civil 
sen·ice laws." 

Said section 10, provides in part: 

"The incumbents of all offices and places in the competitive classified 
service, except those holding their positions under existing civil service 
laws, shall, whenever the commission shall require, and within twelve 
months after the rules adopted by the commission go into effect, be sub­
ject to non-competitive examinations as a condition of continuing in the 
service." 

Tlw chief of police and the chief of the fire department held their positions 
under the old municipal civil service law when once appointed and qualified. But 
section 31 refers to officers and employes in the "classifled service" and section 
10, exempts those in the competitive "classified service." 

Section 4479, General Code, of the old law, placed the chief of police and the 
chief of the fire department in the unclassified service, when it provided: 

''The unclassified service shall include * 
members of a board or otherwise, have charge 
ment of the government of any city, * * * 
department, the chief of the fire department, * 

* * persons who, as 
of any principal depart­
the chief of the police 
* *" 

This provisiOn was inserted in the statutes by what IS known as the Paine 
Law, 99 Ohio Laws 562. This act amended and repealed ~ome twenty sections 
of the :\f unicipal Code. 

In section 149 of the :\lunicipal Code, 96 Ohio La~\'S 70. it was provided among 
other things: 

"The chief of police shall be appointed from the chssifled list of 
such department." 

This section was not repealed or amended by the Paine law. 
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In adopting the General Code in 1910, section 149, Municipal Code, became 
sections 4374 and 4375, General Code, but the above quoted provision was omit­
ted. 

In State vs. Wyman, 71 Ohio St., 1-11, in construing section 149 of the 
~lunicipal Code, it was held that the chief of police must be appointed from the 
classified list of the civil service commission. The omission of the above pro­
vision in the General Code gave authority to appoint the .chief of police without 
the classified list. 

A similar provision was contained in section 150 of the Municipal Code, as 
to the chief of the fire department, and was likewise omitted in adopting the 
General Code. 

The result of this legislation was that by section 4479, General Code, the 
chief of police and the chief of the fire d_epartment were placed in the "unclassi­
fied service." 

The twC: positions in question are protected from removal by the re-enactment. 
by the new civil service act, of section 4381, General Code. 

The requirement as to examinations must be determined by the provisions of 
section 10 of the civil service act. The part to he considered is the following: 

"The incumbents of all offices and places in the compet1t1ve classified 
service, except those holding their position's under existing civil sen·ice 
laws, shall, * ':' * be subject to non-competitive examinations as a 
condition of continuing in the service." 

The words "i11 the competitive classified service" as used herein, refer to the 
classified sen·ice under the new law and not to the classified service under the 
old law. 

The chief of police and the chief of the fire department are in the "competi­
tive classified service'' under the new law. And as they are "holding their posi­
tions under existing civil service laws," they are exempted from taking a non­
competitive examination. ~o reference is made in section 10 to the classified ser­
,·ice under the old law. 

I am therefore of the opinion that the persons legally occupying the posi­
tions of chief of police and chief of the fire department of a city on January 1, 
1914, are not required to take an examination, either competitive or non-competi­
tive, as a condition of their continuance in office. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney General. 
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831. 

OFFICES IXCG:\IPATIBLE-DEPUTY CITY AUDITOR AXD SECRE­
TARY TO THE :\lUNICIPAL CIVIL SERVICE CO:\DliSSIOX. 

L'nder the present civil service law a deputy city auditor catwot also hold the 
position of secretary of the mtwicipal ch·il ser<•ice commission. These offices are 
incompatible. 

CoLt:MBl'S, OHio, February 25, 1914. 

The State Ch•il Ser·;.:ice Commission, Columbus, Ohio. 

GF.NTLD!E:-.' :-Hon. G. B. Findley, city solicitor of Elyria, Ohio, has submit­
ted d;.: fol1owing inquiry under date of December 30, 1913: 

''Under the present civil service law, is there any objection to the 
secretary of the municipal board of civil service acting, also, as deputy 
city auditor?" 

This raises a question of the compatibility of the two positions. 
The rule of incompatibility is stated by Dustin, ]., in the case of State vs. 

Gebert, 12 Cir. Ct. X. S., 274, wherein he says on page 275: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon the other; or when it is physically impossible 
for one person to discharge the duties of both." 

The question as to the physical possibility to perform the duties of both of­
fices must be determined by the facts and circumstances of each case. X o doubt 
in many cities it would be physically possible for the same person to perform the 
duties of both positions. In other cities this would not he possible. 

The other test is whether the one position is subordinate to, or is in auy way 
a check upon the other. 

The two positions now in question are not subordinate one to the other. 
In an ovinion given to the bureau of inspection and supervision of public 

offices, under date of September 12, 1912, this department passed upon the right 
of the city auditor to hold certain other positions. The disability. of a city audi­
tor to hold certain positions would pass to his deputy, who has the right to act 
for and in place of his principal, as to his official duties. 

In that opinion in passing upon the right of the city auditor to hold the po­
sition of clerk of the board of control, or clerk of the director of pnhlic service 
or safety, the rule was stater!: 

"Unless the duties of the office of clerk of the board of control, or 
clerk of the safety or service department, require such officer to recei,·c, 
pay out or to account for funds of the city, or to certify an indebtedness 
for payment to the city auditor, such positions are not incompatible with 
the position of city auditor, and the same person may fill said positions 
and that of city auditor at the same time and receive the compensation 
fixed for each office." 

This rule will apply to the posttlons now in question. 
The duties of the secretary of the municipal civil service commission are not 

prescribed by statute. 
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In section 19 of the civil service act, section 486-19 General Code, it ts pro­
vide'<! among other things: 

"* * *. The expense and salaries of any such municipal commis­
sion shall be determined by the council of such city and a sufficient sum 
of money shall be appropriated each year to carry out the provisions of 
this act in any such city." 

The council fixes the compensation of the ci\·il servtce commission and of its 
employes. 

The municipal civil service commission does not handle the funds of the 
city. It may be required to certify as to their expenses to the city auditor for 
payment. 

This duty of the civil service commission would not prevent the secretary 
from also holding the position of deputy city auditor. 

Attention has been called to the provisions of section 21 of the civil service 
act. This section to be known as section 486-21, General Code, pro\·ides: 

"Pay rolls. After the expiration of twelve months from taking effect 
of this act, it shall be unlawful for the auditor of state, or for any liscal 
officer of any county, city or city school distri.ct thereof, to draw, sign 
or issue, or authorize the drawing, signing or issuing of any warrant on 
the treasurer or other disbursing officer of the state, or of any county, 
city or city school district thereof, to pay any salary or compensation to. 
any officer, clerk, employe, or other person in the classit!ed service unless 
an estimate, payroll or account for such salary or compensation con­
taining the name of each person to be paid, shall bear the certificate of 
the state civil service commission, or in case of the service of a city the 
certificate of the municipal SC'r\'ice commission of such city, that the per­
sons named in such estimate, payroll or account have been appointed, pro­
moted, reduced, suspended or laid off or arc being employed in pursuance 
of this act, and the rules adopted thereunder. 

''Any sum paid contrary to the provisions of this section may be re­
covered from any officer or officers making such appointment in contra­
vention of the provisions of law and of the rules made in pursuance of 
law; or from any officer signing or countersigning or authorizing the 
signing or countersigning of any warrant for the payment of the same, or 
from the sureties on his official bond in an action in the courts of the 
state, maintained by a citizen resident therein. All moneys recovered in 
any action brought under the provisions of this section ·must, when col­
lected, be paid into the treasury of the state or appropriate civil . di\·ision 
thereof, except that the plaintiff in any action shall be entitled to re­
cover his own taxable costs of such action." 

By virtue of this section the city auditor is prohibited from drawing his war­
rant for the salary or compensation of persons in the classilied service, unless the 
mm1icipal civil service commission certifies that the appointment, or promotion of 
such persons have been made in pursuance of the civil service act. This duty 
concerns the members of the civil service commission and also of the city auditor, 
and of his deputy. 

\Vhile these duties may not be required of the secretary of the municipal 
service commission, yet he has charge of the general detail work of the commis­
sion. He is subordinate to the commission. If the deputy city auditor was also 
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secretary of the municipal service commtsswn, we would have the situation of 
a hUuordinate employe in one capacity a check upon his superior oft:ccr in another 
capacity. 

It would be in keeping with public policy if the auditor's office and the civil 
service commi>>ion are kept separate and distinct. I am therefore of the opinion that 
the deputy city auditor cannot also hold the position of secretary to the muni­
cipal civil service commission. 

803-A. 

Respectfully, 
Tn.IOTHY s. HOGAX, 

Attonzey General. 

XE\VSPAPER-CITY PRIXTING-EX-:\IAYOR OF CITY :\IAY BE 0\YX­
ER OF XE\VSPAPER DOIXG SUCH PRINTIXG. 

The fact that the term of an e.r-mayor of a cit}', who is half-m.;ner of a 
county 11ewspaper of general circulation, expires 011 January 1, 1914, z.;il/ not 
prez'Cilt such 11cwspaper from receiving compensati9n for printing of a11y ki11d 
done by it. 

CoLL'MBt:S, OHIO, :\larch 7, 1914. 

Hox. \VILLIA~I B. JA~IES, City Solicitor, Bowling Green, Ohio. 

DEAR Sm :-I have your letter of January 15, 1914, as follows: 

'"The ex-mayor of our city, whose term expired January 1, 1914, is 
the one-half owner of the \Vood County Democratic, the only Demo­
cratic t1cwspaper of general circulation in the city and in which our or­
dinances requiring publication in two newspapers of opposite politics can 
be published. 

"\\'ould the ex-mayor be bound by section 12912, G. C., considering 
that he is only a partial owner of the paper and that printing is paid for 
at legal rate, also considering the fact that all ordinances of a general 
matter, etc., should be published in two papers of opposite politics? Can 
the Democratic paper legally draw compensation from the city for sucl1 
publication, or any other printing it may do for the city officers or em­
ployes? \\' ould there be any distinction as regards legislation or im­
prowment initiated during the ex-mayor's term of office or any legis­
lation or improvement started since his term expired?" 

Section 12912, General Code, reads: 

"\Vhoever, being an ofticer of a municipal corporation or member of 
of the council thereof, or the trustee of a township, is interested in the 
prulib of a contract, joh, work or service for such corporation or town­
ship, or acts as commissioner, architect, superintendent or engineer, in 
work undertah·n or prosecuted by such corporation or twonship during 
the term for which he was electccl or appointed, or for one year there­
after, or becomes the employe of the contractor of snch contract, joh, 
work, or services while in office, shall he fined not less than fifty dol­
lars nor morl' than one thousand dollars or imprisoned not less than 
thirty <lays nor more than six months, or both, and forfeit his office." 

13 A.. G. 
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Interpreting this section, the circuit court in the case of Findley vs. Parker, 
9 Ohio C. D., p. 710, held: 

"An officer of a municipal corporation who· has retired from the 
office to which he has been elected or appointed, may not be interested, 
either directly or indirectly in any work or service for said corporation 
until the expiration of one year after his retirement from office, as pro­
vided for in section 6976, ~· S." 

(X ow section 12912, General Code). 

In the case of State ex rei. vs. \Vichgar, 18 0. C. D., p. 743, the circuit court 
placed upon this ·section the same interpretation and held: 

"A member of the municipal board of health is an officer of the muni­
cipality and as such ineligible to the office of district physician during 
his term and for one year thereafter, and he cannot therefore recover 
for services rendered in such capacity." 

It will be noticed from a reading of section 12912, that to give it the con­
struction placed upon it by the circuit court in the above cases, it is necessary to make 
the phrase during "the term for which he was elected or appointed" or "for one year 
hereafter" modify "Whoever, being an officer * * * is interested in the 
profits of a contract, job, work or services for such corporation." Such con­
struction is, I think, incorrect. Section 12912 was originally section 92 of the 
Municipal Code of 1869, 66 0. L., 164, and read as follows: 

"Sec. 92. No member of the council or any officer of the corporation 
shall be interested, directly or indirectly, in the profits of any contract, 
job, work or services, (other than official services to be performed for the 
corporation) nor shall any member or officer act as commissioner, ar­
chitect, superintendent or engineer, in any work undertaken or pre­
scribed by the corporation during the term for which he was elected or 
appointed, or for one year thereafter." 

This section was carried into the Revised Statutes by the codification of 1880 
in practically the same form in which I find it now as section 12912 of the Gen­
eral Code. It is a familiar principle of statutory construction that a re-enact­
ment of a statute for the purpose of codification and revision is presumed not to 
change its meaning and we therefore re.fer to section 92. of the Municipal Code 
of 1869, above quoted, to assist us in arriving at the meaning of section 12912. 

Quoting from the opinions of the Attorney General of Ohio, 1910-11, page 
1033: 

"It will be noted with respect to the original act that the subject 'no 
member of the council or any officer of the corporation' is repeated; in 
fact the entire structure of the original section indicates clearly that 
the portion thereof which follows the parenthesis is absolutely separate 
and distinct from that which precedes and that it would have been proper 
gramatically to have placed a period at the division point. This conclu­
sion eliminates one of the possible meanings suggested and indicates 
clearly that the phrase 'during the term for which he was elected or ap­
pointed, or for one year thereafter' does not modify the verb 'is in­
terested'." 
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).Iy interpretation of section 12912 is in harmony with the view above ex­
pressed and I am, therefore of the opinion that the newspaper mentioned can 
legally receive compensation for city printing of any kind done by it, notwith­
standing the fact that the ex-mayor whose term expired January 1, 1914, is the 
half owner of said newspaper. 

832. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CONSTRUCTIOX OF A SEWERAGE DISPOSAL PLANT ORDERED BY 
THE STATE BOARD OF HEALTH-PROPER PARTY IX THE CITY 
TO ENTER IXTO A CONTRACT OF THIS KIXD. 

1st. Under the provisions of the General Code, the Director of Public Ser­
vice is the proper party to enter into a contract for the construction of a sewer­
age disposal plaut, ordered by the State Board of Health. 

2nd. Since the enactmmt of the 11-!unicipal Code of 1902, what is now section 
4468, but which existed prior to the euact111ent of the Code, should by reaso11 of 
sectiou 4211 bi: considered as ameuded iusofar as to si111ply proz•ide for the author­
i:::ation of cozmcil for the entering into contracts. 

3rd. TYhether or not sectiou 4468 is to be cousidered as so a111ended by rea­
son of the subsequent passage of ~-·hat is" iwt section 4211, section 4468 requires 
the recOIIllllelzdation of the Board of Health in a 11/llllicipality, whereas the con­
struction of a sewerage disposal plaut wzder consideratio11 is 011 order of the 
State Board of Health, consequently sections 4468 and 4469 should not be COII­

sidered. 

CoLUMBUS, OHIO, ).[arch 9, 1914. 

HoN. WALTER S. RuFF, City Solicitor, Canton, Ohio. 

DEAR SIR :-As heretofore acknowledged, I have your favor of Jan. 27, 1914, 
enclosing opinion submitted by you to the council of your city with respect to the· 
power and authority of the city council to let and enter into a contract for a 
proposed sewage disposal plant, and requesting my opinion with respect to this 
question. 

You do not advise as to how the matter of the proposed construction of this 
plant has come up, but from other sources I learn that for some years the ci1 > 
of Canton has been considering the necessity of constructing a sewage disposal 
plant, but that nothing definite to this end was done until about the middle of last 
year when the trustees of Canton township filed, with the state board of health, 
a statement in writing, such as is provided for in section 1249 of the Gener<Il 
Code; that subsequently, in accordance with the authority conferred on the stat~ 

board of health by sections 1250 et seq., General Code, that body ordered the city 
of Canto.1 to huild a sewage disposal plant, which the city now proposes to con­
struct. As I view the question here presented, however, I do not deem the facts 
above stated, leading up to the proposed construction of this plant, to be 0f \'ita! 
importance. 

Prior to the year 1902, when Jfunicipal Code was enacted, the only authority 
conferred upon municipalities in this state, with reference to the construction of 
sewage disposal plants, was that given by section 2143, R. S., now sections 4468 
and 4469, General Code, which read as follows: 
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"Sec. 4468. Upon the recommendation of the board of health of a 
municipality, or, of the powers of such board have been vested in any 
other officer or board, upon the recommendation of such officer or board, 
the council may cause plans and estimates to be prepared and acquire by 
condemnation or otherwise such land or lands within or without the cor­
porate limits as are necessary to provide for the proper disposal in a sani­
tary manner of the sewage, garbage and waste matters, and either or any 
of them, of the municipality. 

"Sec. 4469. Upon obtaining the approval of the state board of health, 
the council may contract for, erect and maintain a sanitary plant or plants 
on the lands so acquired with all necessarY;-, buildings, machinery, appli­
ances and appurtenances for the treatment, purification and disposal in a 
sanitary and economic manner of the sewage or garbage, nightsoil, dead 
animals, offal, spoiled meats and fish or other putrid su6stances or any 
liquid or solid wastes or any substance injurious to the health of the 
municipality." 

In the enactment of the Municipal Code and later in 1904, general power was 
granted to municipalities, with reference to the construction and maintenance of 
such plants, by provisions which have been carried into the General Code as sec­
tions 3647 and 3649, which are as follows: 

"Sec. 3647. To open, construct and keep in repair sewage disposal 
works, sewers, drains and ditches, and to establish, repair and regulate 
water-closets and privies. 

"Sec. 3649. To provide for the collection and disposition of sewage, 
garbage, ashes, animal and vegetable refuse, dead animals and animal 
offal and to establish, maintain and regulate plants for the disposal 
thereof." 

Likewise, by the ~Iunicipal Code, municipalities were given power to appro­
priate, enter upon and hold real estate for sewage disposal plants. (Sec. 3677, 
G. C., Sub. 10; Sec. 3678, G. C.) 

In 1904, the provisions of what are now sections 1249, et seq., General Code, 
were enacted, giving the state board of health authority, on proper complaint, to 
direct municipalities to install works or other means for purifying or disposing 
of sewage and other waste matter. 

In the enactment of the Municipal Code of 1902, the legislature, as a general 
plan or scheme in the organization of cities, divided and classified their powers 
as legislative, executive and judicial. N othirig with respect to the last named 
division of the powers of cities is here pertinent. The legislative power of cities 
was vested in a council to be elected as therein provided; ( sec. 4206, General Code), 
and further, as to the powers of the city council, section 4211, General Code, 
which was enacted as section 123 of the Municipal Code, provides as follows: 

"The powers of council shall be legislative only and it shall perform 
no administrative duties whatever and it shall neither appoint nor con­
firm any officer or employe in the city government except those of its own 
body, except as is otherwise provided in this title. All contracts requiring 
the authority of council for their execution shall be entered into and 
conducted to performance by the board of officers having charge of the 
matters to which they relate, and after authority to. make such contracts 
has been given and the necessary appropriation made, council shall take 
no further action thereon." 



ATTORXEY GEXER_\L, 389 

As to the executive powers of cities, section 4246, General Code, provides as 
follows: 

"The executive power and authority of cities shall be vested in a 
mayor, president of council, auditor, treasurer, solicitor, director of pub­
lic service, director of public safety, and such other officers and depart­
ments as are provided by this title." 

Section 4323, General Code, provides that in each city there shall be a de­
partment of public service which shall be administered by a director of public 
service. 

Section 4402, General Code, makes provision for a board of control consist­
ing of the mayor, director of public service, and director of public safety, and 
section 4403 provides that no contract in the department of public service or the 
department of public safety, in excess of five hundred ($500.00) dollars, shall be 
awarded except on the approval of the board of control, which shall direct the 
director of the appropriate department to enter into the contract. 

\Nith respect to the powers of the director of public service, as the adminis­
trative officer of the department of public service in the government of cities, which 
are pertinent to the question presented on your submission, sections 4324, 4325, 
4326 and 4328 make provision as follows: 

"Sec. 4324. The director of public service shall manage and super­
vise all public works and undertakings of the city, except as otherwise 
provided by law, and shall have all powers and perform all duties con­
ferred upon him by law. He shall keep a record of his proceedings, a 
copy of which, certified by him, shall be competent evidence in all courts. 

'"Sec. 4325. The director of public service shall supervise .the im­
provement and repair of streets, avenues, alleys, lands, lanes, squares, 
wharves, docks, landings, market houses, bridges, viaducts, aqueducts, side­
walks, play grounds, sewers, drains, ditches, culverts, ship channels, 
streams and water courses, the lighting, sprinkling and cleaning of pub­
lic places, the construction of public improvements and public works, except 
those having reference to the department of public safety, or as other­
wise provided in this title. 

"Sec. 4326. The director of public service shall manage municipal 
water, lighting, heating, power, garbage and other undertakings of the 
city parks, baths, play grounds, market houses, cemeteries, crematories 
sewage disposal plants and farms and shall make and preserve surveys, 
maps, plans, drawings and estimates. He shall supervise the construc­
tion and have charge of the maintenance of public buildings and other 
property of the corporation not otherwise provided for in this title. He 
shall have the management of all other matters provided by the council 
in connection with the public service of the city. 

''Sec. 4328. The director of public service may make any contract or 
purchase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred 
dollars. \Vhen an expenditure within the department, other than the com­
pensation of persons employed therein, exceeds five hundred dollars, such 
expenditure shall first be authorized and directed by ordinance of coun­
cil. \Vhen so authorized and directed, the director of public service shall 
make a written contract with the lowest and best bidder alter advertise­
ment for no less than two nor more than four consecutive weeks in a 
newspaper of general circulation within the city." 
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Prior to the enactment of the ::\funic.ipal Code it is clear that the only powers 
in municipalities, with reference to the preparation of plans for and contracts for 
sewage disposal plants, were those conferred on municipal councils by section 
2143, R. S. (Sec. 4468 and 4469, General Code), under the limitations therein 
prescribed. 

The next question is whether, independent of sections 4468 and 4469, General 
Code, by the provisions of the Municipal Code and subsequent enactments, au­
thority and power have been given to any officer, board, or other city authority, 
with reference to the preparation of plans for and contracts for the construction 
of such plants, and if so, to whom? In the consideration of this question it is 
to be borne in mind that general power is now given to municipalities with refer­
ence to the construction and maintenance of sewage disposal plants. 

Looking to the provisions of section 4211, General Code, other than those in 
terms prescribing limitations on the administrative power of council, I note that 
they provide that "all contracts, requiring the authority of council for their 
execution, shall be entered into and conducted to performance by the board of 
officers having charge of the matters to which they relate, and after authority to 
make such contracts has been given, and the necessary appropriation made, coun­
cil shall take no further action thereon." 

By the provisions of section 4326, General Code, as well as section 4324, it is 
plain that the matter of sewage disposal plants is a matter under the charge of 
the director of public service. Contracts with reference to such plants, there­
fore, relate to a matter within the charge of the director of public service; and 
on the authority of section 4211, if such contract is one requiring the authority of 
council for its execution, it is to be entered into and conducted to performance by 
such officer. -

The significance of the provisions of section 4211, just noted, with respect 
to the question at hand, does not lie so much in themselves as in their conso­
nance with the manifest general purpose of the legislature to yest matters of this 
kind in and imder the charge and supervision of the director of public sen·ice as 
an arm of the executive or administratiYe department of city government, and to 
require that administrative duties with reference to these matters be performed 
by him. By section 4325 he is required to supervise the construction of public 
works, other than those having reference to the department of public safety, or 
except as otherwise provided ; and by section 4326 he is required to make and 
preserve surveys, maps, plans, drawings and estimates; by section 4328 he is au­
thorized to make contracts within the supervision of these departments, such con­
tracts, of course, if they involve an expenditure of more than $500.00, being sub­
ject to the authorization of council and the approval of the board of control. 

All of these provisions are to the point that if authority to prepare plans for 
and enter into contracts for the construction of sewage disposal plants is veste<l 
anywhere by the :1\Iunieipal Code and subsequent municipal enactments, it is 
vested in the director of public service, and I am of the opinion that the director 
of public service has power and authority to prepare plans, etc., for the construc­
tion of sewage disposal plants and to let and enter into contracts for the same. 

It is true that no express authority is given to such director with respect to 
plans and contracts for the construction of sewage disposal plants by name and in 
so many words, but he is given contractual powers which, within the manifest 
purpose and intent of our code of municipal laws, include such contracts. More­
over, if such power of contract is not given to him, it is not given to any officer, 
body or authority for the purpose of carrying into execution the general power 
given to cities with reference to the construction of such plants, by sections 3647 
and 3649, G. C. 
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I do not understand that any pretense is made that any power in this respect 
has been vested in the city council by any statutory provisions enacted subse­
quently to sections 4468 and 4469, General Code. 

Section 4331, General Code, provides as follows: 

"\Vhen it becomes necessary in the opinion of the director of public 
service, in the prosecution of any work or improvement under contract, 
to make alterations or modifications in such contract, such alterations or 
modifications shall only be made upon the order of such director, but such 
order shall be of no effect until the price to be paid for the work and 
material, or both, under the altered or modified contract, has been agreed 
upon in writing and signed by the contractor and the director on behalf 
of the corporation, and approved by the board of control, as provided by 
law." 

The provisions of this section are consistent with the idea that power to let 
and enter into contract for any work contemplated by this section is vested in 
the director of public service, and are inconsistent with the idea that such power 
is vested in any other officer, board or authority, for, as has been pointed out by 
one of the circuit courts of this state, it would be a very curious state of affairs 
if it is to be consider.ed that the legislature intended that council should have the 
right and power to let and enter into the contract and yet permit the director of 
public service, at any time after council had made the conract, to alter the same 
to suit himself. Not only is no power given to the council of cities in this re­
spect by the scheme of city government provided for by the statutory provisions 
we have been considering, but it would seem that by the provisions of section 
4211, General Code, (Sec. 123, l\L C.) such power is expressly denied. 

The supreme cottrt, in the case of City vs. Dobson, 81 0. S., page 76, in speak­
ing of this section, says: 

''Prior to the adoption of the :\Iunicipal Code of 1902, the city council 
was an administrative as well as a legislative body, and one of the reforms 
contemplated by the adoption of the new code was to make its powers 
legislative only." 

(City of Akron vs. Dobson, 81 0. S., 66, 76.) 

The conclusion here reached, with respect to the power of the director of 
public service of cities under the statutes we have been considering to prepare 
plans for the construction of sewage disposal plants and to enter into contracts 
for the same, is not without direct authority. It is apparent from the pro­
visions of section 4326, that as to the power and authority of the director of 
public service, he stands in the same relation to sewag-e and sewage disposal plants 
as he does to water and water works. 

In the case of Yaryan \'S. Toledo, 28 C. C., 259, (8 C. C. X. S., I), a question 
arose as to whether the department of public service had power to prepare plans 
for the construction of a water purification plant and to make a contract for the 
same, or whether such power was vested in council-section 127 of the :\Tunicipal 
Code then pro\·iding-"AII powers conferred by this act upon municipal corpora­
tions shall he exercised by council, unless otherwise provided herein." 

At the time the question in the case just cited arose, the department of public 
service was vested in directors elected by the people, but their powers were no 
greater than those now vested in the director of public service who now admin-
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isters such department; nor, as far as concerns the question at hand, were they in 
anywise different. No more express power was there given to the department of 
public service with respect to the preparation of plans for and contracts for the 
construction of water purification plants than was there and is now given to such 
departments with respect to the construction of sewage disposal plants. The 
court, however, on a consideration of the statutory provisions before noted, 
herein, held that power with respect to the preparation of plans for the construc­
tion of water purification plants and with reference to contracts for such construc­
tion, was vested in the department of public service, and that such power had been 
properly exercised by the directors of said department. The decision of the cir­
cuit court in this case, was affirmed by the supreme court, but without report.· (76 
0. S., 584). 

It may be here noted that section 127 of the Municipal Code above referred 
to and considered in the circuit court case before cited, was repealed in the adop­
tion of the General Code. 

It is obvious that the power of director of public service of cities to enter 
into contracts for the construction of sewage disposal plants under the general 
powers granted to municipalities with reference to such plants, is in no wise 
affected by the provisions of section 1249 et seq., General Code, giving the state 
board of health, under certain circumstances, power to direct municipalities to 
install works or means for purifying or otherwise disposing of sewage or other 
wastes. 

These sections with reference to the powers of the state board of health are 
consistent with the idea that power to establish sewage disposal plants was­
already vested in municipalities by sections 3647 and 3649, General Code. 

The purpose of sections 1249 et seq. is simply to empower the state board of 
health to direct and compel, by the sanction of penalties, the installation of such 
plants or other means of disposing of sewage detrimental to the public health. 

Having come to the conclusion that the director of public service of cities 
is vested with the power of letting and entering into contracts for the construction 
of sewage disposal plants, under the general powers granted to municipalities 
with reference to the establishment of such piants, and it not appearing that the 
proposed plant at Canton is to be constructed or established otherwise than under 
the general power granted to municipalities in this behalf, it may not be a matter 
of particular importance to inquire as to what has become of sections 4468 and 
4469, General Code. If, by force of the provisions of these sections, council, under 
any circumstances. is vested with power with reference to the preparation of 
plans for the construction of sewage disposal plants, and with power to enter 
into contracts for the same, it is clear that such powers of council can only 
be exercised according to the limitations of those sections, and be dependent on the 
recommendation of the local board of health and the approval of the board of 
health of the state. Surely, however, this would not be an exercise of the power 
conferred upon municipalities with respect to such plants, by the provisions of 
sections. 3547 and 3649, General Code. The power granted by these sections, with 
respect to the construction and establishment of sewage disposal plants, is gen­
eral and unqualified, depending on the recommendation or will of no officer, 
board or authority other than those charged with the duty of executing the power 
granted to the municipality. 

In this connection, I am not unmindful that in 1908 the legislature enacted 
the provisions of section 1240, General Code, as follows: 

"No city, village, public institution, corporation or person shall pro­
vide or install for public use. a water supply or sewerage system, or puri-
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fication works for a water supply or sewage, of a municipal corporation 
or public institution * * * until the plans therefor have been sub­
mitted to and approved by the state board of health." 

393 

The provisions of this section are consistent with the existence of general 
power in municipalities, with respect to the construction of sewage disposal 
plants, to be executed by the director of public service in pursuance of the gen­
eral power given him with respect to matters in his department and the provisions 
of the section just noted are, in a measure, inconsistent with the view that the 
sole power with reference to the execution of contracts for such plants, is vested 
in the city council, for if the sole power with respect to the execution of such 
contracts be in the city council, there was clearly on occasion for the provisions of 
section 1240, General Code, just noted, for the reason that by the terms of sec­
tion 4469, the approval of the state board of health is made a condition precedent 
to the right oi council to contract for the erection of such plants. 

Section 1260, General Code, likewise enacted in 1908, provides: 

"If a council, department or officer of a municipality, * * * 
fails or refuses for a period of thirty days, after notice given him or 
them by the state board of health of its findings and the approval thereof 
by the governor and attorney general, to perform any act or acts re­
quired of him or them by this chapter * * * the members of such 
council or department, or such officer or officers, * * * shall he per­
sonally liable for such default, and shall forfeit and pay to the state 
board of health five hundred dollars to be deposited with the state treas­
urer to the credit of the board." 

Reading the provisions of this section in connection with those of sections 
1249 et seq., it is clear that the provisions of section 1260 are a recognition of 
general power in municipalities with respect to the construction of sewage dis­
posal plants, and of the fact that. in cities, officers and departments other than 
council may be charged with the execution of such power. 

The ::Vfunicipal Code, in making provision for boards of health, (section 189), 
provided that they should have all the powers and perform all the duties not 
inconsistent with that act, which were conferred and required in section 2143, 
Revised Statutes, and other sections relating to the board of health under pre­
vious legislation, and it was provided that for all purposes, such sections should 
remain in full force and effect. Were it not that said section 2143, Revised 
Statutes, which has been carried into the General Code as sections 4468 and 4469, 
was specifically retained by said section 189 of the :\lunicipal Code, there would 
he much reason for contending, upon established principles of construction, that 
the provisions of sections 4468 and 4469, insofar as they conferred power upon 
city councils with respect to the execution of contracts for sewage disposal plants, 
were repealed by implication. 

Goff vs. Gates, (87 0. S., 142, 149). 
Commissioners vs. Frega, (26 0. S., 488, 491). 
Lorain Road Co. vs. Cotton, ( 12 0. S., 263, 272). 
Attorney General vs. Commissioners, ( 117 Mich., 477). 
:\loore vs. Vance, (1 Ohio, 1, 10). 
Roche vs. Mayor, (40 N. J. L., 257). 
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In face of the fact that the provisions of sections 4468 and 4469 were speci­
fically retained by section 189 of the Municipal Code, it cannot, perhaps, be argued 
that there was any legislative repeal .of these sections with respect to the powers 
of council as to sewage disposal plants, by the comprehensive scheme of legis­
lation, which has granted general powers to municipalities with respect to these 
plants, and has charged officers other than council, with the administrative duties 
of executing such power. Xevertheless, I am of the opinion that insofar as sec­
tions 4468 and 4469 are applicable to the subject matter of sewage disposal plants, 
they are to be confined, in their operation, to the cases therein provided for, and 
are not to be looked to as prescribing the procedure in carrying out the general 
powers granted to cities, \~ith respect to the construction of such plants. 

Moreover, it occurs to me that although section 189 of the Municipal Code 
Act provides that section 2143, R. S., (4468-4469, G. C.), shall remain in full force 
and effect for all purposes, yet, that this can only mean that this section is to 
remain in force and have such operation and effect as it can have, consistent with 
the express provisions of other sections of the act, and consistent with the in­
tent and purpose disclosed Ly the act as a whole. The Municipal Code Act is an 
entirety and conformable to cardinal rules of construction, the intent and pur­
pose of the act in any particular respect is to be determined upon a consideration 
of the same as a whole; and particular sections are to be given such operation 
only as is consistent with the intent and purpose so disclosed. l t seems to me that 
the intent, purpose and spirit of this act so considered as a whole indicate that 
the administrative duties pertaining to contracts for sewage disposal plants are 
vested in the department of public service. 

Aside from the foregoing considerations, I am of the opinion that the sug­
gestion that sections 4468 and 4469, General Code, furnish the only authority with 
reference to the a ward and execution of a contract for the sewage disposal plant 
in question, is not well made. As I gather from the facts presented to me, the 
construction of the proposed sewage disposal plant at Canton has been ordered 
by the state board of health after proceedings had under the authority of sections 
1249 et seq., General Code. 

By the provisions of section 4468, the authority of council to initiate and 
carry o"n proceedings for the construction of a sewage disposal plant, is limited io 
the condition that such action by council has been first recommended hy the board 
of health of the municipality, or by some other officer or board in whom the 
powers of such local board of healh have been vested. It would present a curi­
ous and impossible state of affairs that a city, through its officers, should be sub­
ject to the order of the state board of health with respect to the construction of 
a sewage disposal plant, under the sanction of penalties for disobedience of said 
order, and yet the officers of the city be limited in their power to construct the 
plant by the condition that the local board of health shall first recommend 
such construction. This situation but illustrates the point hereinbefore made that 
sections 4468 and 4469, General Code, have no necessary application to the ques­
tion at hand. 

Upon the facts presented, with reference to the proposed <;onstruction of the 
sewage disposal plant in question, I am of the opinion that power, with refer­
ence to the preparation of plans for such plant and for awarding and entering 
in to the contract for the construction of such plant, is vested in the director of 
public service of the city of Canton. Inasmuch, however, as this contract will 
carry an expenditure of more than five hundred ($500.00) dollars. it will h:t\'C to 
be authorized by council and approved by the board of control. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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833. 

COLL:\TEI{AL 1.:\HERITA:\CE TAX- EXECUTOR- PA Y:\IE:\T- REAL 
ESTATE-HOW VALU,\TIO:\ SHOULD BE :\lADE. 

1st. A 11 executor of an estate is 1101 justified in compuliii!J a collateral in­
lzerilauce lax for himself, but must, 1111/ess he proceeds 1111der sections 5343 a11d 
5344. Ge11eral Code, pay the amou11t which is certified agaiust his estate for col­
lectiou by the count:y treasurer. 

2ud. TVhere the real estate has 1101 bee11 appraised iu the regular iuve11tory, 
the probate judge w1der sectio11 5343 should make the valuation for the collateral 
iuheritauce lax appraisemeut, subject to the right of the prosecutiug atloruey, as 
representiug the state, or the executor or 011): persou iuterested in the successio:z 
to apply for an appraisement. 

CoLUMBUS, 0Hro, March 20, 1914. 

HoN. A. :M. HENDERSO!', Proseculiug Attorney, Youngstown, Ohio. 

DEAR SrR :-1 beg to acknowledge receipt of your letter of Januaty 26th, in 
which you request my opinion upon the following questions, arising under the col­
lateral inheritance tax law, sections 5331, et seq., General Code, as amended in 
part in 103 Ohio Laws, 463 : 

"1. Is an executor justified in taking the value of the personal prop­
erty fixed by the appraisers as a basis for the payment of the inheritance 
tax? 

"2. 
ventory, 
justified 
of it?" 

Where the real estate has not been appraised in the regular in­
should the executor have the real_ estate appraised also, or is he 
in paying the inheritance tax on a fair and reasonable valuation 

I may be permitted, at the outset, to point out what seems to me to be a 
fundamentally erroneous assumption, upon which your questions are asked, viz. : 
that the executor is to determine for himself the amount of the taxes that he will 
pay;-subject, of course, to liability if he makes an erroneous determination. 

I call your attention to the provisions of sections 5340, 5343 and 5344 of the 
General Code. These sections were not amended by the act found in 103 Ohio Laws, 
463; although, as you will observe, section 5340 is in part inconsistent with amended. 
section 5331, and consequently is by implication amended to the extent of such in­
consistency. These sections, as you will note, require the value of the taxable estate 
to be officially ascertained and certified to the county treasurer for collection. The 
executor should pay the amount certified to the treasurer for collection, unless he 
is dissatisfied therewith; in which event he may apply to the probate court on behalf 
of the persons interested in the succession, or on his own behalf, under section 5343, 
and section 5344 of the General Code. 

Strictly speaking, these sections, then, require me to answer to your first ques­
tion that the executor is not justified in computing the tax for himself, but must, 
unless he proceeds under sections 5343 and 5344, General Code, pay the amount 
which is certified against his estate for collection by the county treasurer. 

Your second question would be answered in the negative so far as the executor 
is concerned. In the case of real estate, the probate judge, under section 5343, 
should make the valuation, subject to the right of the prosecuting attorney, as rep­
resenting the state, or the executor or any person interested in the succession, to 
apply for an appraisement. 
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With respect to your first question, however, I may say I have held in other 
opinions that costs of administration and debts of the decedent, where chargeable 
against a given inheritance, and which diminish the. value of the part of the estate 
against which they are chargeable, as compared with the value shown in the in­
ventory, should l:ie deducted; so that the executor, in the administration of his 
trust, is justified in objecting ·in such proper cases to the appraisement, and, in a 
proceeding for that purpose, securing the reduction of the taxable value of the in­
heritance so as to account for such factors. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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834. 

STATE BOARD OF PHAR:.IACY-RIGHT TO REVOKE CERTIFICATE OF 

PHAR:.IACIST. 

Tlze state buurd of pharmacy has 110 /'Ower mzder section 1307, Genna! Cod.:, 
to suspend or revoke a certificate of a pharmacist on the ground that he was once 
coufined ill a stale i11stitution for lunacy. 

CoLUMBUS, OHIO, :March 16, 1914. 

Hox. :.I. X. FORD, Secretary, State Board of Pharmac}', Columbus, Ohio. 

DEAR SIR :-L'nder favor of ::\larch 6th, you inquire as follows: 

."The attention of this board has been called to one Fred P. Schroeder, 
who is a registered pharmacist under the laws of this state, and who in 
:.rarch, 1912, was sent to a state institution on a lunacy charge, and dis­
charged from such institution as cured in X ovember, 1912. 

"This man occasionally does relief work as a registered pharmacist, 
and while so engaged is in charge of such drug store or pharmacy. The 
complaint is that he is an unsafe man to practice the profession of 
pharmacy. 

"The question is, therefore, has this board, according to 103 Ohio Laws, 
p. 487, section 1307 of the General Code, any grounds for the suspension 
or re\·ocation of a certificate in such ease r" 

Section 1307 of the General Code, as the same appears in 103 Ohio Laws, 487, 
is as follows : 

"Each certificate and each renewal certificate issued by the state board 
of pharmacy shall entitle the person to whom it is granted to practice the 
profession of a pharmacist or assistant pharmacist for three years. The 
board may refuse to grant a certificate to a person guilty of felony or 
gross immorality, or addicted to the liquor or drug habit to such a degree 
as to render him unfit to practice phamzac:J•, and, after notice and hearing, 
may suspend or revoke a certificate for like cause or for fraud in procur­
ing it. \Vithin thirty days an appeal may be taken from the action of the 
state board refusing to grant or suspending or revoking a certificate, to the 
governor and attorney general, and the decision of these officials, affirming 
or overruling its action, shall be final. X o certificate shall be suspended 
for a longer period than two years. If during such suspension the existing 
certificate shall have expired the board may, at the end of such sus­
pension, renew such certificate upon payment to the treasurer thereof the 
fee prescribed in section 1311 of the General Code for renewal of a cer­
tificate." 

Under this statute the board is empowered to revoke or suspend a certificate 
only for the causes enumerated therein for which they may refuse to grant a cer­
tificate; and for the additional cause of fraud in procuring a certificate. The 
board has only such powers in this respect as are expressly or impliedly conferred 
by the statute. The fact that the pharmacist in question was confined for a period 
of time in an insane asylum of this state does not supply grounds for suspension 
or revocation of his certificate, as the same are set out in the statute. 
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The board, therefore, has no power, under section 1307 of the General Code, 
to suspend or revoke the certificate of the pharmacist in question, on the ground 
that he was once confined in a state institution for lunacy. 

835. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

FINNISH WORKING PEOPLE'S SOCIETY-BUILDING EXEl\IPT FRm.I 
TAXATION. 

The Finnish Working People's Society of Ashtabula Harbor, Ohio, is an w­
stitution of pure public clza1·ity, and the building owned and occupied by this w­
stitution is e:.rempt from taxation. 

CoLUMBUs, 0Hro, March 19, 1914. 

The Ta:.r Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under date of March 13th, you request my opinion as to whether 
or not the building of The Finnish Working People's Society, of Ashtabula Harbor, 
is taxable. It appears that the purposes of the society are educational and charitable. 
Its disbursements, as shown by the letter of counsel, consist largely of relief of 
the poor, not only those of the Finnish race of the community and the mother 
country, but also the poor of the working classes generally. In addition to such 
expenditure of its funds the society secures speakers for the instruction primarily 
of its members, but also of the general public, it being at least implied, in the 
letter referred to, that the public is invited to the meetings of the society. Again, 
the society offers to those who attend its meetings simple instruction in music, 
gymnastics, etc. 

The building in question is .used by the society as a general assembly hall and 
for its general purposes. 

I assume, of course, that there is no idea of profit on the part of the society 
or its members. 

Under authorities cited in other opinions the society clearly constitutes "an 
institution of purely public charity" or "an institution of public charity on!~," as 
the phrase is used in the statutes; and I am of the opinion that the building in 
question is exempt from taxation. 

The other questions submitted in your letter of March 13th, are separately 
considered. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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836. 

E:\IPLOY).IEXT OF SECRET SERVICE OFFICER BY PROSECUTIXG AT­
TORXEY- E:\IPLOY).IEXT OF ADDITIOXAL SECRET SERVICE 
OFFICER. 

A prosecuting attorney who is emplo:yiug a secret service officer regularly under 
section 2915, Geueral Code, 1110)' employ a110ther secret service officer zt<Jze11 neces­
sary under the prolisious of section 3004, General Code. 

CoLL'MBL'S, OHIO, ~larch 3, 1914. 

HoN. F. L. JoHNSON, Prosecuting Attorney, Xenia, Ohio. 

DEAR SIR :-I have your letter of January 20, 1914, as follows: 

" I have ).fr. W. B. ).fathews regularly appointed as secret service officer 
under section 2951-1, General Code, but occasions frequently arise in which 
it is necessary for him to have some one to aid him in the discovery of 
evidence in order to properly make out a case, and I wondered whether it 
would he legal to pay for these extra services under section 3004, General 
Code. I have no doubt hut what this is perfectly legal and I understand 
that a number of prosecutors are doing this way, but I thought it best to 
have your opinion." 

Section 2915-1, General Code, makes provision for the appointment of any one 
secret service officer. You state you have taken ach·antage of this provision and 
have appointed ~[athews to serve in this capacity. You now desire to appoint 
another man to assist l\f r. Mathews. 

1\side from section 3004, General Code, 1 am aware of no statute authorizing 
the appointment of such additional secret service officer, but it seems clear to me 
that such appointment can be made under this section, as being an expense ''in 
furtherance of justice" and "not otherwise provided for." 

I am, therefore, of the opinion that you can appoint an additional secret service 
officer and pay for such extra service under section 3004 of the General Code. 

Yours very truly, 
TIMOTHY S. HoG,\N, 

Attorney General. 
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837. 

OFFICES IXC0:\1PATIBLE-SUPERIXTEXDEXT OF WATERWORKS 
AXD SUPERINTEXDEXT OF LIGHT AXD POWER PLAXT-THE 
RULE OF IXCO:\IP A TIBILITY. 

Where the same man is serving as superintendent JJf the waterworks and also 
as superintendent of the municipal light and power plant and two men are required 
to discharge the duties of these positions, the director of p~tbilc service has the 
right to determine which position the preswt incumbe11t shall retain, and all ap­
pointment shall be made to fill the other position. 

CoLUMBt:S, OHio, :\Tarch 16, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GE:-.TLEMEN :-Under date of January 24, 1914, Hon. Amos C. Ruff, city 
solicitor of Canal Dover, inquires: 

"Under the new civil service law can the same man at the same 
time serve as superintendent of waterworks and also as superintendent 
of the light and power plant? 

"At the present time we have one man holding both positions. Ef­
ficiency absolutely demands that there should be a competent superin­
tendent or foreman for each utility. 1Iay the present incumbent choose 
which superintendency he will retain, or is that a matter for the director 
of service to decide?" 

I assume from the above statement that two separate pos1t10ns exist, one 
known as superintendent of waterworks and the other as superintendent of the 
light and power plant. 

The new civil service act does not change the rule of law as to the right of 
one person to hold two positions at the same time. · 

The ~ivil service act concerns the method of appointing and removing officers. 
The rule of incompatibility of offices concerns the duties of officers. 

The rule of incompatibility of offices is stated by Dustin, ]., in case of State 
vs. Gebert, 12 Cir. Ct .. X. S., 274, when he says on page 275: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon, the other; or when it is physically impossible 
for one person to discharge the duties of both." 

The duties of the two positions now in question are not prescribed by statute. 
They are not subordinate one to the other and from the usual duties pertaining 
to such positions they cannot well be a check one upon the other. This will have to 
be determined by the duties of each position. 

If one man can physically perform the duties of both positions, they are not 
incompatible and may be held by the same person .. 

It now appears 'that the efficiency of the public service requires that these two 
positions be filled by two persons. The civil service act will not prevent this. 

The present superintendent is in fact the incumbent of both positions and by 
the strict letter of section 10 of the civil service act he would be entitled to hold 
both positions, subject to a non-competitive examination. 

If the positions are to be separated, the incumbent has a right to hold one of 
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the postttun' if he pas'ies the twn-compctitivc examination. He cannot be deprin:<l 
of both positions without cause. 

If the ~amc person cannot et'Qciently discharge the duties of both positions. 
this would make them incompatible. This would be cause for removing the em­
ploye from one of the positions which he holds. 

The officer who has the right to appoint or remove the employe in question, 
would be entitled to determine from which position he should he removed. 

Section 4250, General Code, provides : 

""The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the director 
of public service, the director of public safety and the heads of the sub­
departments of the departments of public service and public safety. and 
shall have ~uch other powers and perform such other duties as are con­
ferred and required by law." 

If a department of waterworks and a department of light and power have bePn 
created in your city, the superintendent of these departments would he heads of 
subdepartments, and the mayor would have the right to appoint or remove them. 
In such case the mayor would have a right to determine which position the present 
incumbent should retain. 

Section 4247, General Code, provides: 

"Subject to the limitations prescribed in this subdivision such executive 
officers shall have exclusive right to appoint all officers, clerks and em­
ployes in their respective departments or offices, and likewise, subject to 
the limitations herein prescribed, shall have sole power to runove or sus­
pend any of such officers, clerks or employes." 

One of the executive officers herein referred to is the director of public service 
as shown hy section 4246, General Code. Therefore, if there is no department of 
waterworks or department of light and power, the director of public service can 
appoint and remove the superintendents of such waterworks and light and power 
plants. You refer to them both as superintendents and as foremen in your letter. 
In such case the director of public service can determine which position the present 
incumbent shall retain. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorl!cy C:rncral. 
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838. 

ELECTIOX EXPEXSES-EXPEXSES TO BE CHARGED BACK AGAIXST 
POLITICAL DIV1SIOX-EXPEXSES TO )3E PAID BY THE COUXTY. 

1st. The cost of supplies aud the compensation of clerks aud judges of election 
should be charged against the political divisiou in which primaries arc held and 
110 other. 

21ld. Compensation to members and clerks of the board of deputy slate super­
visors of elections for holding primaries and also {or receiving uomination peti­
tions is uot a11 actual expeuse of the primary and cannot therefore be charged back 
to the political subdivision as au expense of a primary election under section 4991, 
General Code. This compensation is paid by the county. The precinct is the unit 
by which the amou11t of compensation to be paid in the county is determined. 

CoLUMBUS, OHIO, ~larch 19, 1914. 

Bureau of l11spection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMF.:-.: :-Your favor of January 22, 1914, is received, in which you in­
quire: 

'·[ fow are the expenses of primary elections to be charged back under 
the provisions of section 4991, General Code, as amended. 103 Ohio Laws, 
510? 

"Shall the cost of supplies, including the compensations of the members 
and clerks of the boards of deputy state supervisors, as based by section 
4990, General Code, upon all of the precincts of a county, as well as the 
compensation of the judges and clerks of elections, be borne by the sub­
division or subdidsions only in which such primaries were held? It might 
happen that a primary was held in only one township, one village, or one 
city in a county: if so, would that one township, one village, or that one 
city he compelled to bear the entire expense? 

"Is the fact that nomination petitions were filed in most, if not all 
of the subdivisions where no primaries were held sufficient sen·ice on the 
part of the election boards in receiving them, to justify a distribution of 
the expenses and compensations to all of the subdivisions of a county, as 
provided by section 5053, General Code, and your ruling of July 12, 1912, 
that expenses of primary elections held in odd numbered years be charged 
back?" 

Section 4990, General Code, provides: 

"For their services in conducting primary elections, members of 
boards of deputy state supervisors shall each receive for his services the 
sum of two dollars for each election precinct in his respective county, and 
the clerk shall receive for his services the sum of three dollars for each 
election precinct in his county, and judges and clerks of election shall 
receive the same compensation as is provided by law for such officers at 
general elections." 

Section 4991, General Code, as amended in 103 Ohio Laws, 510, provides in part: 

"All expenses of primary elections, including cost of supplies for elec­
tion precincts and compensation of the members and clerks of boards of 
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deputy state supervisors, and judges and clerks of election, shall be paid 
in the manner prO\·ided by law for the payment of similar expenses for 
general elections except that the expenses of primary elections in political 
divisions less than a county shall be a charge against the township, city, 
village or political division in which said election was held, and the amount 
so paid by the county shall be retained by the county auditor, from funds 
due such township, city, village or political division, at the time of making 
the semi-annual distribution of taxes. The amount of such expenses shall 
be ascertained and apportioned by the deputy state supervisors to the 
several political divisions and certified to the county auditor." 
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This section authorizes the county to charge the expense of a primary election 
to the political division "in which said election was held." Three classes of ex­
penses are specifically mentioned. The costs of supplies; the compensation of the 
judges and clerks of election; and the compensation of the members and clerks 
of boards of deputy state supervisors. These classes of expenses will be considered 
separately. 

Your inquiry arises from the fact that in many political divisions no primaries 
are held in the odd-numbered years. Where there are primaries in every precinct 
of a county the division of the expense is a matter of calculation. 

The supplies in question would be for precincts in which primary elections 
are held. There would be no supplies for precincts in which no primary election 
was held. 

The same is true as to the compensation of the judges and clerks of elections. 
If there is no primary in a precinct, there is no expense for clerks and judges 
for such precinct. The same is true as to other general expenses pertaining to a 
primary election. 

Therefore, the cost of supplies and compensation of judges and clerks of elec­
tion should be charged against the political division in which primaries are held 
and to no others. 

The court of common pleas of J\Iahoning county, Ohio, has held that under 
section 4990, General Code, the members and clerks of the board of deputy super· 
visors of elections are entitled to the compensation therein specified for each pre­
cinct in the county whether a primary election has been held in each precinct or not. 
This decision has been affirmed by the court of appeals. 

Prior to the amendment of section 4991, General Code, the compensation of 
the members and clerks of these boards for conducting prim.:ries was paid by the 
county and was not charged back, except in counties containing registration cities. 
wherein the compensation was prorated. This was the holding in the opinion of 
this department to you under date of February 27, 1912. 

In the Mahoning county case, State of Ohio ex rei., vs. Hogg, Auditor, Robin­
son, J., said: 

"If it were true they had nothing to do with the nomination by petition 
there might be a strong argument that the constitutional pro\·ision had 
deprived them of compensation in those precincts in which no election was 
had, but they ·still have very similar and important duties, and the fair 
application of the statute would seem to be to follow its general con­
struction. It would not be a shifting compensation, for next y2ar these 
thirty precincts may vote to have a primary election, but it is intended that 
they shall be compensated for all of the precincts in the county, for the 
reason that they have some work, at least, to do, notwithstanding the con­
stitutional provision as to such of the precincts." 
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The court bases its conclusion, among other things, upon the fact that the 
members and clerks of the various election boards must receive nomination peti­
tions of candidates for offices in those political divisions in which no primaries 
are held. There is no reference in this opinion to the pro\"isions of section 4991, 
General Code, as amended. 

The court does not pass upon the question as to whether or not the filing of 
nomination petitions is sufficient reason for charging back such compensation under 
section 4991, General Code, supra, or that any of such compensation can be charged 
back. 

Section 4991, General Code, as amended, requires that the "expenses of primary 
elections in political divisions less than a county shall be a charge against the 
township, city, village or political division in which said election was held." 

The word "expenses" in the part above quoted applies to the actual expenses 
of a primary election. 

In view of the court's decision in the Mahoning county case, can it be said 
that the compensation of the members and clerks of the board of deputy super­
visors is an actual expense of a primary election? The court in effect holds that 
the compensation to be paid these persons is determined by the number of pre­
cincts in the county, whether primaries are held therein or not. This compensation 
by virtue of section 4822, ·General Code, read in connection with section 4991, 
General Code, is paid quarterly from the general fund of the county. The com­
pensation is divided over the entire year. The precinct is the unit by which the 
amount of compensation to be paid in the county is determined. 

This compensation is for holding primaries and also for receiving nomination 
petitions, as decided by the case cited. It is not an actual expense of the primaries 
and cannot, therefore, be charged back to the political divisions as an expense of 
a primary election under section 4991, General Code. This compensation is paid 
by the county. 
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Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

MUNICIPAL CIVIL SERVICE-RIGHT TO HOLD ANOTHER OFFICE ~~~ 
ADDITION TO THAT OF CIVIL SERVICE COMMISSIONER. 

A member of a mullicipal civil service commission cannot hold an office or posi­
tion in the city or city school district that lws the power of appointment, promotion, 
lay off or suspension of an officer or emplo:ye, nor can he hold a position in the 
classified service in such city or city school district. So far as his holding state rznd 
county offices is concerned, each office must be examined to detcrmine whether it 
coines within the rule as to incompatibility of offices. 

CoLUMBUS, OHIO, March 19, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of March 7, 1914, you inquire: 

"Section 3 of the civil service act in the last sentence provides: 

"No commissioner shall hold any other office of profit under the 
government of the United States, the state of Ohio, or any political sub­
division thereof. 
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"\Ye learn from correspondence with municipal civil service com­
missions over the state that many cities pay no salaries whatever, and 
some of them very small compemation. In many cases, civil service com­
missioners drawing either no ,alary or a very small salary are holding 
other public positions carrying larger remuneration. \Ye have a numher 
of inquiries from these municipal commissions desiring to know whether 
or not their members can hold any other position of profit, whether draw­
ing salaries or not as municipal commissioners." 

Section 3 of the civil service act, section 486-3, General Code, provides: 

"Commissioners. ·within ten days after this act goes into effect the 
governor shall appoint, by and with the advice and consent of. the senate, 
three persons of recognized character and ability to serve, one for two 
years, one for four years, and one for six years, as civil service com­
missioners, who shall constitue the state civil service commission of 
Ohio. Upon the expiration of the term of office of each commis­
sioner so appointed, his successor shall be appointed by the govern­
or to serve for a period of six years from the date of his appointment, 
and until a successor is appointed and has qualified. A vacancy in the 
office of commissioner shall be filled by the governor for the remainder 
of the unexpired term. 

"The governor may remove any member of the state civil service com­
mission of Ohio at any time for inefficiency, neglect of duty, or malfeasance 
in office, having first given to such commissioner a copy of the charges 
against him and an opportunity to be publicly heard in person or by counsel 
in his own defense, and any such act of removal by the governor shall be 
final. 

"A statement of the findings of the governor, the reasons for his action 
and the answer, if any, of the commissioner, shall be filed by the governor 
with the secretary of state and shall be open to public inspection. At the 
time of any appointment, not more than two commissioners shall be ad­
herents of the same political party. No commissioner shall hold any other 
office of profit under the goverHmel!t of the United States, the state of 
Ohio, or any political division thereof." 
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The provisions of this section, standing alone, apply to the members of the 
state civil service commission. 

Section 19 of said act, section 486-19, General Code, provides in part: 

"l\Iunicipal civil service. The mayor or other chief appointing author­
ity of each city in the state shall appoint three persons, one for a term 
of two years, one for four years, and one for six years, who shall con­
stitute the municipal civil service commission of such city and of the city 
school district in which such city is located; provided, however, that 
members of existing- municipal civil service commissions shall continue in 
office for the terms for which they have been appointed and that their suc­
cessors, the first appointees of the mayor or other chief appointing author­
ity of. such city, shall be appointed to serve respectively for four years, 
five years and six years and until their successors are appointed and have 
qualified. Each alternate year thereafter the mayor or other chief ap­
pointing authority shall appoint one person as successor of the member 
whose term expires to serve six years and until his successor is appointed 
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and has qualified. A vacancy shall be filled by the mayor or other chief 
appointing authority of a city for the unexpired term. At the time of 
any appointment not more than two commissioners shall he adherents of 
the sat~e political party. * * * 

"If the appointing authority of any such city fails to appoint a civil 
sen-ice commission or commissioner as prodded by law within sixty days 
after he has the power to so appoint, or after a vacancy exists, the state 
civil service commission shall make the appointment, and such appointee 
shall hold office until the expiration of the term of the appointing authority 
of such city and until the successor of such appointee is· appointed and 
qualified. If any such municipal commission fails to prepare and submit 
such rules ·and regulations in pursuance of the provisions of this act 
within six months after this act goes into effect, the state civil service 
commission shall forthwith make such rules. The provisions of this act 
shall in all other respects, except as provided iu this section, be in force 
and full effect in such cities." 

This section provides for the appointment of the members of the municipal 
civil service commission. There is no specific provision in this section that the 
members of such commission cannot hold any other position of profit in the 
service of the public.. This section fixes the qualifications of municipal civil 
service commissioners. 

The last sentence above quoted and italicized does not apply to the qual­
ifications of a commissioner as stated in section 3 of the act. It applies to the pro­
visions of the act pertaining to the appointment, promotion, examination, etc., of 
officers and employes, and of applicants. 

The inhibition of section 3 does not, therefore, apply to the members of the 
municipal civil service commission. 

The doctrine of incompatibility of office would apply to these commissioners. 
The rule is stated by Dustin, ]., at page 275 of State ex rei. vs. Gebert 274, 

where he say!!_: 

"Offices are considered incompatible when one is subordinate to, or. in 
any way a check upon, the other: or when it is physically impossible for 
one person to discharge the duties of both." 

The members of the municipal civil ·service commtsswn examine applicants 
and certify names for appointment to all appointing officers in the city and city 
school district thereof. They are, therefore, a check upon these officers as to their 
power of appointment. Also they could not very well examine themselves for 
positions in the classified serviCe. 

Section 21 of the civil service act provides in part: 

"After the expiration of twelve months from the taking effect of this 
act, it shall be unlawful for the auditor of state, or for any fiscal officer 
of any county, city or city school district thereof, to draw, sign or issue, 
or authorize the drawing, signing or issuing of any warrant on the treas­
urer or other disbursing officer of the state, or of any county, city or city 
school district thereof, to pay any salary or compensation to any officer, 
clerk, employe, or other person in the classified service until an estimate, 
payroll or account for such salary or compensation containing the name 
of each person to be paid, shall bear the certificate of the state civil 
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service commission, or in case of the service of a city the certificate of 
the municipal service commission of such city, that the persons named in 
such estimate, payroll or account have been appointed, promoted, reduced, 
suspended or laid off or are being employed in pursuance of this act, 
and the rules adopted thereunder." 

By .virtue of this section the certificate of the civil service commission is neces­
sary before employes in the classified service can secure their pay. 

Also section 22 of the civil service act gives the municipal civil service com­
mission the power of investigating the conduct of other officers. 

Said section 22 reads : 

"\Vhenever a civil service commission shall have reason· to believe that 
any officer, board, commission, head of department or person having 
the power of employment, lay off, suspension or removal, has abused 
such power by making an appointment, lay off, suspension, or removal in 
violation of the provisions of this act, it shall be the duty of the c~m­
mission to make an investigation, and if it shall find that any such viola­
tion of the pro\·isions or the intent and spirit of this act has occurred, it 
shall make a report thereof to the governor, or in the case of a municipal 
officer or employe to the mayor or other chief appointing authority, who 
shall have the power to remove forthwith such guilty officer, board, com­
mission, head of department, or person : an opportunity first having been 
given to such officer or employe of being publicly heard in person or by 
counsel, in his own defense." 

J\ civil service commission could hardly impartially conduct an investigation 
of one of its own members. as to his conduct when holding some other position. 

Therefore, a member of a municipal civil sen·ice commission cannot hold an 
office or position in the city or city school district thereof, that has a power of 
appointment. promotion, lay off, or suspension of an officer or employe, nor can 
he hold a position in the classified service, in such city or city school district. 

As to county and state offices the duties of the particular positions must be 
examined to determine whether they come within the rule laid down by Judge 
Dustin, as to incompatibility of offices. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 



408 ANNUAL REPOR'I' 

840. 

STATE BOARD OF PHARMACY-RIGHT TO RECOG0IZE CERTIFI­

CATE OF PHAR:\IACIST FR0::\-1 FOREIG~ STATE. 

The state board of pharmacy is authori:::ed to recogni:::e a certificate of a 
pharmacist registered in New York City o1zly, provided that said board is satis­
fied that the sta1zdard of qualifications and requirements as to competency for 
such certificate as he holds is equal to that required of holders of such certificate 
in this state. 

CoLVMBes, OHIO, :!\1arch 16, 1914. 

HoN. l\L N. FoRD, Secretary State Board of Pharmacy, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of March 6th, wherein you state: 

"This board has an applicant who asks registration as an assistant 
pharmacist in this state upon his registration as a pharmacist by exam­
ination before the i\' evi· York board of pharmacy. 

"The applicant's New York registration is good in X ew York City 
only. Such being the ca.se, can this board, according to section 1305 of 
the General Code, issue said applicant such certificate of registration?" 

Sections 1305 and 1306 of the General Code are as follows: 

"Sec. 1305. The state board of pharmacy shall register a person 
as assistant pharmacist without examination and issue him a certificate 
of such registration if he is legally registered by examination as a phar­
macist, and holds a certificate of such registration under the laws of an­
other state. The board may register a person as a pharmacist without 
examination and issue him a certificate of such registration if he is legally 
registered as a pharmacist and holds a certificate of such registration 
under the laws of another state, upon the following conditions: Each 
applicant for such registration shall not be less than twenty-one years of 
age and be registered after examination in the state from which he holds 
a certificate. 

"Sec. 1306. The standard of qualifications and requirement as to 
competency in another state shall at least be as thorough as that estab­
lished by the board of pharmacy of this state. The board shall not recog­
nize certificates of registration granted by another state unless recogni­
tion is given to residents of this state holding certificates from its board 
of pharmacy." 

In answering your question I assume that the state of New York recognizes 
residents of this state holding certificates from its board of pharmacy. 

Under these sections of the General Code, your board is required to register 
a person as assistant pharmacist if he holds a certificate of registration as a phar­
macist after examination under the laws of another state; provided, that the 
standard of qualification and the requirement as to competency in such other 
state is as thorough as that established by the board of this state. 

I am satisfied that if the applicant in question is registered as a pharmacist, 
even though his registration be recognized in New York City alone, he holds a 
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certificate of registration under the laws of another state within the language of 
section 1305. 

The question as to the standard of qualification and requirement as to com­
petency, which the applicant was required to meet as a condition to the receipt 
of the certificate he holds, is one which the facts stated in your letter will not 
permit me to answer. This question is primarily one for the board itself. 

Answering your question in short I may say that under these statutes yoitr 
board is authorized to recognize the certificate of this applicant, provided you 
are satisfied that the standard of qualification and requirement as to competency, 
for such certificate as he holds, is equal to that required of holders of such cer­
tificates in this state. 

840-A. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Ge1feral. 

OFFICES CG:\IPATIBLE- VILLAGE :\L\RSHAL- VILLAGE HEALTH 
OFFICER. 

One person may at the same time hold the office of village marshal and village 
health officer a11d draw the salary attached to both offices from the city treasur}'. 

CoLU:IIBL'S, OHIO, }.larch 28, 1914. 

HoN. ]. 0. BECKET, Member Olzio State Senate, Commercial Point, Ohio. 

DEAR SIR :-I have your letter of :\larch 20th, wherein you inquire: 

"}.lay the offices of marshal of the village of Commercial Point and 
health officer of said village (there being no village board of health) he 
held by the same person." 

Section 4384, General Code, provides for the election of a marshal in villages 
fur a term of two years and until his successor is elected and qualified. By vir­
tue of section 4385 he is constituted the chief peace officer of the village and the 
executive head of the police department, under the mayor. His duties, as defined 
by the succeeding sections, are to suppress riots, disturbances and breaches of 
the peace, to arrest disorderly per<;Otl'; in the corporation, and to pursue and 
arrest fugitives from justice, etc. 

It is made mandatory by section 4404, General Code, upon the council of each 
municipality in the state, to establish a board of health, except that in villages 
the council may dispense with a board of health and appoint a health officer, with 
the approval of the state board of health, who shall act instead of a board of 
health and have the same powers and duties as are conferred hy statute upon 
local boards of health. l understand the latter plan was followed at Commercial 
Point. 

The duties of a health officer in such case, are to make all necessary and 
proper regulations for the public health, to pre\·ent and restrict disease and to 
take hlt:ps to pren~nt, ahate and suppress nuisances. 

Incompatibility of offices is of two kinds, viz., statutory and common law. 
The former exists when a statute expressly prohibits the holding by one person 
of two or more oflices at the same time. The statutes do not expressly prohibit a 
village marshal from acting as health officer of the village. 
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The rule of common law incompatibility is stated by the circuit court in the 
case of State ex' rei. vs. Gebert, 12 C. C., (n. s.), as follows: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon the other; or when it is physically impossible 
for one person to discharge the duties of both." 

The functions of a marshal and health officer are entirely separate and inde­
pendent. There is nothing in the duties pertaining to either of these two of­
fices that would make one subordinate to or a check upon the other. Neither 
statutory nor common law incompatibility exists and I am therefore of the opin­
ion that one person may hold both offices at the same time and draw compensa­
tion for both from the municipal treasury. 

842. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

ALTERNATING CURRENT-REGULATION AND USE IN :MINES. 

Mines where alternating current has been installed and in use before the 
passage and operation of section 948 of the General Code are not required to 
discontinue the use of this current by the provisions of this section. 

CoLUMBUS, 0Hro, March 23, 1914. 

MR. J. C. DAVIES, Chief Deputy, Departmellt of /nspectioll, The Industrial Com­
mission of Ohio, Columbus, Ohio. 

DEAR SIR :-Under date of March 16, 1914, you submit the following inquiry: 

''\Ve request an opinion from your department as to whether or not 
alternating current which had been already installed and in use in the 
underground workings of a mine at the time of the passage and approval 
of section 948 of the General Code ~an legally be continued." 

Paragraph 3 of section 948, which has reference to alternating current, reads 
thus: 

"At each mine equipped with electric power after the passage and 
approval of this act, no alternating current shall be used underground to 
operate any machinery other than thaf necessary to convert H1e alternat­
ing current to direct current, and no wires carrying alternating current 
shall be used underground except same be carried in an entry or passage­
way where persons and animals are not permitted to travel." 

The plain language of the statute in question seems to indicate the inhibi­
tion against electric current is applicable only to those mines which are equipped 
with electric power after the passage and approval of the act in question. 
If the act were intended so to be read as to prohibit the use of alternating cur­
rent after the passage and approval of the act in question, this would have been 
accomplished by the omission of the words: "after the passage and approval of 
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this act," and we cannot assume that the legislature inserted these words without 
having intended that something should be accomplished by such insertion. The 
result thus accomplished is, as we have before indicated, to permit the mine 
equipped with electric power prior to the passage of the act in question, to use 
alternating current underground to operate machinery, etc. 

I desire, however, to call your attention to the concluding paragraph of sec­
tion 948, which reads thus : 

"At each mine equipped with electric power prior to the passage and 
approval of this act, where the pressure or potential is in excess of 325 
votls, direct current, or where alternating curreut is used and the condi­
tions surrounding the use of same are such, in the opinion of the chief 
inspector of mines, that the provisions of the preceding section do not 
provide the required protection from shock to persons employed therein, 
such additional safe-guards shall be employed as may be required by the 
chief inspector of mines, and the district inspector of mines jointly." 

The next preceding section, viz. : Section 947, regulates the use of electricity 
and the control of current, as well as the manner of placing of wires in mines. 
Should the safe-guards therein provided be insufficient because alternating cur­
rent is used in the mine, your board can legally provide such additional safe­
guards as may be necessary for the protection from shock to persons employed in 
such mine. 

The paragraph last quoted gives added force to the contention that the pro­
hibition against alternating current applies only to mines equipped with electricity 
after the passage of the act, because this paragraph refers to the use of alter­
nating current in a mine· equipperl prior to the passage of the act. It does not 
limit the use of such alternating current in the manner in which it is limited 
in the third paragraph, which is also quoted in this opinion. 

843. 

Very truly yours, 
TIMOTHY S. HoGAN", 

Attonze:v General. 

TAXES AXD TAXATIO)J-WROXG DISTRIBUTIO:-.: OF TAXABLE PROP­
ERTY-XO RE:\IEDY IX SUCH CASES. 

Where the taxab/.e property of a railroad company located in a certain village 
and township has bee11 erroneously distributed as between two taxizzg districts on 
accou11t of a mistake as to the relative mileage of the main track of the railroad 
located in them respectively, a11d as a coutinuance of this error the village has been 
the loser and tlze tmi.~zship the gai11er in taxes, the county auditor' is without author­
ity to tlace on the current or future duplicate of the village as omitted taxes that 
portion of the r;aluation rdzich should have been contributed to the village during 
the past years. 

CoLt:MBUS, 0HI~, :\larch 25, 1914. 

:\[ESSRS. BLACHEY & KEARNS, Legal Counsel for the Village of Ohio City, Van Wert, 
Ohio. 

GENTLE:IIEN :-I regret very much that my convenience, which you were kind 
enough to consult, did not permit me to answer your letter of October 22, 1913, at 
an earlier date. This department has, during the past few months been burdened 



412 .A.."NU.AL REPORT 

with so many matters of immediate urgency, that through sheer physical inability, to do 
otherwise, I have been obliged to fall somewhat behind in the attention which I 
have given to matters presented in the regular way. 

Your letter requests ~Y opinion upon the power of the county auditor, under 
the following set of facts: 

"For ten or fifteen years last past the taxable property of the Chicago & 
Erie Railroad Company, located in the village of Ohio City and in Liberty 
township, Van Wert county, has been erroneously distributed as between 
these two taxing districts, on account of a mistake as to the relative mileage 
of the main track of the railroad located in them respectinly. As a con­
sequence of this error the village has been the loser and the township has 
been the gainer. 

"Can the county auditor place Ot) a current or future duplicate of the 
village, as omitted taxes, that portion of the valuation which ought to 
have been attributed to the village during the past year;;; and if so, for 
how many years past may he take such action?" 

The taxable property of a railroad, which is apportioned along the line of the 
road on a mileage basis, is not, strictly speaking, either "real property" or "per­
sonal property" within the meaning of the general taxing statutes. So if the ques­
tion is as to the power of the county auditor to act under sections 5398 to 5401, in­
clusive, it must be answered that such power does not exist. (Railway Company 
vs. Hynicka, 4 X. P. n. s., 345.) In other words, the addition cannot be placed 
on the duplicate on the theory that the village's portion of the assessment as it 
should have been made is "omitted personal taxes." The case last above cited is 
also authority (and more directly so) for the proposition that the county auditor 
may not proceed under section 5574, General Code, which pertains to the assess­
ment of real estate and provides that whenever a county auditor discovers that 
lands, town lots, improvements, structures or fixtures therein, subject to taxation, 
have escaped taxation by reason of an error of the auditor, he shall place the prop­
erty upon the duplicate and le\"Y against it the rates for the preceding years as far 
back as the last appraisement and equalization of real estate. or the last date of 
ownership. The reason for this is that the property has not "escaped taxation" 
at all; it has been taxed, but the proper rates have not been kvied against it. The 
same reason underlies the holding that it is not omitted property; for the property 
is on the tax list and has been taxed, but only at improper rates, and in the wrong 
districts. 

Section 2593 affords a remedy which is more nearly applicable than either of 
the two already considered, in that it authorizes the auditor, when given "lots or 
lands" have not been charged with particular levies, to charge against such property 
such omitted taxes. as far back as the last appraisal of real estate or the last 
change of ownership. However. by parity of reasoning upon the decision in Rail­
road vs. Hynica, supra, this remedy would have to be rejected. That is to say, 
railroad property is not "lots or lands." lt is to be observed that ordinary personal 
property which has actually been on the tax duplicate, but against which rates have 
not been extended for given levies in past years, cannot be reached under section 
2593. A fortiori, then, railroad property which is of a peculiar character cannot be 
so reached. 

I now refer to sections 2588, et seq., General Code, which authorize the county 
auditor to "correct all errors which he discovers in the tax list and duplicate, either 
in the name of the person charged with taxes * * * the description of lands or 
other property or ·when property exempt from taxation has been charged with 
tax, or in the amount of such taxes or assessment." These sections might, under 
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one construction, give to the county auditor the power to current or living duplicate. 
In fact, it appears from your statement of facts that the auditor actually did this 
with respect to the current duplicate in the case mentioned by you. But those 
provisions of these sections which authorize the duplicate to be corrected can have 
no reference to preceding years. It is axiomatic that the auditor must be authorized 
to certify to the treasurer some evidence of the claims for taxes before the treas­
urer can collect them. This he must do either by placing taxes for previous years . 
on an existing duplicate, which is not authorized by the language found in the 
section now under consideration; or by making a special certificate of collection, 
which is authorized by other sections to which I need not refer, but not by the 
one under consideration. 

The inference that the general provisions of sections 2588, et seq., G~neral Code, 
do not authorize additio11s for previous years is made irresistible by the provisions 
of section 2589, authorizing a refunder of "erroneous taxes or assessments * * * 
charged and collected in previous years." If the railroad had paid too much taxes, 
these sections would, in my opinion, afford it relief; indeed, to be perfectly technical, 
it may be that as to the tozv11ship levies, made in the years in question, upon the 
excessive mileage, the railroad may actually be entitled to a refunder for certain 
years. I enclose herewith copy of an opinion given to Hon. vV. V. \Vright, pros­
ecuting atttorney of Tuscarawas county, bearing upon this question. 

The very fact that the statute speaks of refunders of excessive taxes paid 
in previous years, and makes no provision for collecton of additional taxes where 
the erroneous charge resulted in the payment of less than should have been paid, 
makes it clear that these sections cannot apply. 

I have already referred generally to sections 5398, et seq., General Code, and 
have stated my conclusion with respect to them; which is that the cou11ty auditor. 
thereunder, may not add to the duplicate any taxes on account of the errors of 
which you speak.. This conclusion is made certain by the express language of 
section 5400, General Code, which provides as follows: 

"The power and duty of 'the county auditor under the provisions of the 
next preceding section, shall extend to all cases where property, taxable 
within his county, has for many reasons not been assessed and taxed ac­
cording to its true value in money, as provided by law, except that where 
provision is made by law for the appraisement and assessment of property 
by a board composed of officers of more than one county, and such prop­
erty or part thereof has escaped taxation, the duties provided in such 
section shall be performed by such board. The board, at any subsequent 
meeting, may appraise and assess such omitted property for the year or years so 
omitted, and certify its assessment to the proper officer or officers to be 
placed upon the tax lists of the proper county or counties for the collec­
tion of omitted taxes thereon in a like manner as current assessments are 
certified by said board, and such officer or officers shall give a certificate 
therefor to the county treasurer, as in other cases." 

This section makes it clear that the county auditor has no power under the 
group of sections of which it is a part, when the property in question is such as 
for which "provision is made by law for the appraisement and assessment (thereof) 
by a board campooesd of officers of more than one county." 

Railroad property, of course, is property such as is described by the phrase 
ahove quoted, and it is therefore clear that the county auditor's powers and duties 
under section 5399. which alone authorizes corrections for previous years, do not 
extend to railroad property. 
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~fy conclusions thus far reached are sufficient to support the general opmton 
that the county auditor has no power in the premises; although, as explained in the 
opinion a copy of which is enclosed herewith, the auditor would have had power 
to make a refunder upon the order of the commissioners ii the railroad had paid 
too much taxes instead of too little taxes. 

\Vhile your question is limited to the powers of the county auditor, I have 
deemed it proper to inquire whether or not such authority is reposed in any other 
officer or board. Section 5400 suggests inquiry into the powers of the "board com­
posed of officers of more than one county," of which it speaks. Under previous 
laws railway property was valued by a board consisting of the auditors of the 
counties through which the line of the road passed. \Vhen the act creating the tax 
commission was passed all such boards were abolished; ancl although their powers 
and duties were not exactly conferred upon the tax commission, it was held, in 
an unreported case entitled The Steubenville & \Vheeling Traction Company vs. 
Blinn, Treasurer, that the effect of that act was to impose in -the commission the 
right to complete any work relating to the valuation of railways formerly devolving 
upon the taxing authorities provided for hy the pre-existing law. One of the sec­
tions of the tax commission act provided also that the act itself should not affect 
pending causes of action. (101 0. L. 399, section 123.) 

The section just cited is not as broad as is section 26 of the General Code, which 
preser\'es, as against the effect of the repealing act, not only pending causes of 
action and pending actions, proceedings and prosecutions, hut also, when the appeal 
relates to the remedy, pending causes of proceedings. Section 26, General Code, 
however, by its own terms, does not apply when provision is otherwise in the re­
pealing act. This provision of the section is interpreted in the c~se of Friend vs. 
Levy, 76 0. S. 26. to mean that, where any prodsion respecting the effect of a 
repealing act upon pending matters is made by that act, such a provision ipso facto 
withdraws the repealing act from the effect of section 26, General Code. 

;\ow, if there e\·er was any right in the "board composed of officers of more 
than one county," under section 5400, to make the addition which you have in mind, 
there would be grave doubt as to whether or not such power would be preserved 
and vested in the tax commission, so that it could act at the present time wi1:h re­
'pect to years prior to 1911 : for, although section 5400 has not been "repealed," 
and though the tax commission has in all probability all the powers of the old 
board, yet, the peculiar phraseology of section 123 of the first tax commission law 
might, as already stated, lead to the conclusion that the commission could not 
exercise its powers as to matters and things which should have come before the 
old board during its existence. 

However, I do not find it necessary to pass upon this question, because I do 
not think that, even if the tax commission has the authority at the present to exer­
cise the power of the old county board, those powers themselYes extend to the 
additions contemplated by your question. It is only when property or part thereof 
"has escaped taxation" that the board could act under section 5400. The property 
must be omitted from the duplicate in order to give occasion to the exercise of the 
power; and, as already stated, that is not the case here, the error being a matter 
of the extension of rates and not one of the assessment. Technically, perhaps, the 
error is one of assessment, in that it occurs not in the extension of the rates the~ 
selves, but rather in the apportionment of the valuation. But here we are relegated 
again to sections 5398 and 5399, General Code, for it is "the power and duty of 
the county auditor under the provisions of the next preceding section" which are 
to be exercised by the "board composed of officers of more than one county." So 
that, for an interpretation of the phrase ''where * * * such property or part thereof 
has escaped taxation," we must turn to those sections: in order to find the cir-
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cumstances constituting an "escape." Those circumstances, as disclosed by the 
two preceding sections, are as follows: 

1. The making of a false return or statement. 
2. Evasion of making a return or statement. 
3. The failure to make a return or statement. 
4. The return or statement of only a portion of the taxpayer's taxable property. 
5. The return of taxable property or part thereof at a false valuation. 

~one of these circumstances exist in the facts submitted by you. It is true 
that in all probability the county auditor acted, as you state, upon information 
furnished him by the railroad company. However, an error in such information, 
whether required in the form of a statement. under oath or not, would not amount 
to a "false return," "evasion" or any of the other things referred to in the two 
sections; although it might be otherwise if the required report or statement was 
false in a matter affecting value. Railway Company YS. Hynicka. 

It would therefore seem that section 5400 could not he employed by the tax 
commission of Ohio, as the successor of the old board of county auditors, for the 
purpose of making such corrections as might be necessary in order to adjust the 
matter of which you speak. 

While on this subject, however, I beg to refer to section 5403-1, General Code. 
which prohibits any county auditor, assessor or other-_ officer from placing upon the 
tax list or duplicate, for taxation as of the year 1910, or as of any year preceding 
said year, any personal property which should have been assessed for taxation as 
of such year; or from changing in any manner the valuation for the year 1910, or 
any preceding year, of personal property returned for taxation prior to the de­
termination. 

This section clearly prohibits any addition whatsoever respecting the listing 
or valuatio11 of personal property as of the year 1910 or preceding years. Therefore, 
it is clear that in any event th<' tax commission could not act in the place of tlte 
old board of county auditors: that board having been abolished in 1910, and the 
right to place omitted property on the duplicate having been taken away, as to the 
year 1910 or preceding years. 

In fact, the section just cited furnishes in a way a complete answer to your 
question insofar as the year 1910 and preceding years are concerned, viz.: no board 
or officer has any authority to add anything to the duplicate as omitted personal 
property, for the year 1910 or any preceding year. 

Therefore, if any additions are to he made for the year 1910, or any preceding 
year, it is very clear that they must be made either upon the theory that railroad 
property is not "personal property." within the meaning of section 5403-1, or that 
the proposesd corrections do not constitute an "asses>ment" or •·valuation" of such 
property. "for taxation for the year 1910 or any preceding year."' 

For all the various reasons which I have discussed. then, 1 am of the opinion 
that we must look to the tax commission act in order to find a possible method 
of procedure in the case you submit. 

I lind the following provisions of that act which may be pertinent: 
Section 5461, being section i2 of the revised tax commission act, 102 0. L. 

240 (there being no corresponding pro vi~· ion in the original act, in 101 0. L. 399) : .. 
"\Vhen a public utility or corporation fails to make any report or fur­

ni~h any statement, which it is required to make or furnish, to the com­
mission, or makes a return or 'tatement of a portion only of the gross 
receipts or gross earnings, which it is required hy law to make or return, 
and fails to make return or statement of the remainck-r. or fails to report 
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a part or all of its taxable property, or report the same, or part thereof, 
according to its true value in money, the commission shall ascertain, as 
nearly as practicable, the gross receipts or gross earnings, or omitted por­
tion of the oame, or taxable property, or omitted part of the same, or such 
as was not reported according to its true value in money, that should have 
been reported or returned by such public utility or corporation, and certify 
such gross receipts or gross earnings, or the value of such property, 
so ascertained, as required in this act, with respect to its gross receipts, 
gross earnings and property of public utilities and corporations. * * * 
The power and duty of the commission, above provided for, shall extend to 
preceding years in such manner as that the commission shall, for such year 
or years preceding the year in which the inquiries are made, and omissions 
ascertained, certify such omitted amounts, so ascertained, as required in 
this act, with respect to such. companies, in which event such omitted 
amounts shall be taxed at the rate of taxation belonging to the year or 
years in which the failure or omission occurred, in the case of property, and 
in all other cases the amount of the tax or fee upon such omitted amounts 
shall be calculated upon the amount so ascertained by the commission,· 
at the rate provided by law, for such year or years; provided, however; 
that the power and duty of the commission with respeo:t. to property shall 
extend only to the five years next preceding the year in which such in­
quiries and corrections are made, and not in any event prior to the year 
1911, except where no property of a company has been returned or assessed 
in any such year or years. 

"Section 5617-1. The commission shall require count) auditors to 
place upon the tax duplicate any property which may be found, ·for auy 
reason, to have escaped assessment and taxation. 

'·Section 5617-4. * * ''' lt may correct an error in an assessment of 
property for taxation or in the duplicate of taxes in a county, but its 
power under this oection shall not extend to taxes levied under the pro­
visions of subdivisions two of chapter fifteen of title two, part second, of 
the General Code. 

"Section 5617-6. The commission may receive complaints and examine 
into all cases where it is alleged that property subject to taxation has not 
been assessed or has been fraudulently or for any reason improperly or 
unfairly assessed, or the law, in any manner, evaded or violated." 

In my opinion the section first above cited affords a remedy exclusive of the 
generak-remedies provided for by the other group of sections. A railroad is a 
"public utility" (sections 5415 and 5416, General Code) and has been since the 
year 1910, within the pnrview of our statutes. Section 5461, then, is an express 
provision for the placing of omitted public utility property on the duplicate; and 
under the familiar rules of statutory interpretation, this express provision is to be 
regarded as an implied exception to the general power of the commission. Under 
section 5617-1, to require county auditors to place any omitted property on the 
duplicate. Therefore, if the theory of the present changes be that of adding 
omitted property. I am satisfied. in view of the limitation of section 5403-1, that 
the only ;::ction which can be taken is the action of the tax commission under 
section 5461 ; and this action, in turn, is limited to the years beginning with the 
year 1911. Since that year, of course, the railroad companies have been reporting 
to the tax commission, aiHI the apportionments among taxing districts have been 
made by the tax commis,ion (and not by the county auditor, for ~uch years, as 
you seem to assume). See sections 5430, et seq .. General Cod;:, 
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Therefor~. if then: has h~en an error on the part of any officer, the error 
ha-; l•e;_·n that oi the tax ccmmis,iun and not that of the county auditor; unless 
tht! county auditor ha~ failed to follow the apportionment as made by the commis­
sion, which dells not appear to be the case. 

l am not sure, howe\-cr, that the question which you submit can be worked 
out upon the theory of the addition {'f omitt~d property. The railroad company, 
in making an erroneous statem~nt of -mileage, was certainly not guilt)· of "biling 
to make any report or f urni,hing any stattment ;" it was not guilty of "failing Ill 
report a part or all of its taxable property;" it was not guilty of "reporting the 
same or part thereof utherwi,e than according to its true value in money." There­
fore. it does not ~eem to me that the tax commission, under section 72 of the act, 
can adjust for previous years an apportionment of railroad property, based upon 
an erroneous statement of tl-!e company respecting its mileage, into adjacent taxing 
districts. 

Turning again to the other group of sections above quoted, I beg to point out 
that section 5617-4 contains a provision which seems to fit the case exactly, viz.: 
that authorizing the tax commission to "correct an error ~· * •:• in the duplicate of 
taxes in a county." However, this provi~ion, like the somewhat similar provision 
of section 2588, already commented upon, cannot apply to corrections for previous 
years, because no machinery for making a charge for the previous year~. and levying 
the rates of pre\·ious years against the addition. is afforded by the section. In this 
respect it differs from section 5461, supra, which does contain su.ch machinery. 
Therefore, in my judgment, although the tax commission could order the auditor 
to correct a living duplicate, in the particular mentioned in your letter, just as the 
auditor on his own initiative could have made the correction under section 2588, 
neither the commission nor the auditor can make the correction for a preceding 
year. 

X or in my judgment is this conclusion impaired by the general powers of the 
commission under section 5617-6 and other similar >ections. The same defect 
exists in all c.f them for the purposes at hand. viz.: that they do not provide 
adequate machinery for placing in the hands of the county tre<1surer a certificate 
or duplicate of taxes for precedng years, computed at the rates for those years. 

T have examined the act found in 103 Ohio Laws, 786, known as the "\Varnes 
law." and I am sati~ficd that there is no prm·ision therein which in any way bears 
upon the question. That law relates solely to the as5essm~nt and valuation of 
ordinary real and pcn,onal property, and has no relation to the assessment and 
valuation of railroad or other public utility property. 

l do not think I have overlooked any of the pertinent provisions of the Gen­
eral Code. Cpon such examination as 1 have made, I have come to the conclusion 
that no remedy whatever exists for the correction of the errors which have occurred. 

14-a. G. 

Very truly yours, 
TrMOTHY S. HoG.\X, 

Attorney General. 



418 ANNUAL REPORT 

844. 

BOXWELL-PATTERSOX LAW-PUPIL :\lUST CO:\IPLY WITH THIS 

LA \V IN ORDER TO H.ECElVE FREE TUITIO::-J IX HIGH SCHOOL­

WHAT HIGH SCHOOL GRADUATE TO ATTEND. 

1st. A township board of education is not liable for the tuztzon of a student 
who passes a Bo:rWell exami11ation a11d receives her grades but did not take part in 
the county comme1zcement as required by law, a11d received 110 diploma. 

2nd. A township_ board of education maintaining a third gmde high school 
is not legally liable for the pa::,•mellt of the tuition of a Boxwell-Patterson graduale, 
holding a diploma as sudz for period of two :)ears at a first grade high school, and 
who is not a graduate /rom a third grade high school maintained by the township 
school district wherein such pupil resides. 

CoLUMBUS, OHIO, March 31, 1914. 

HoN. DAVID A. \>\TEIJSTER, Prosecuting Attorney, Bryan, Ohio. 

DEAR SIR :-Under date of December IS, 1913, you s~bmitted two requests for 
an opinion, which may be stated as follows: 

"1. \.Yould a township board of education be liable for the tuition 
of a student passing the Boxwell examination and receiving her grades, 
of which I enclose you a copy in the case where such student did not 
comply with the law in this; that she did not take part in the county com­
mencement and never received her diploma? 

"2. Would a township board of education, maintaining a third grade 
high school, be liable for the tuition of a Boxwell graduate holding a 
diploma but never graduating from the township high school; which said 
student, after passing the Boxwell examination and receiving his certificate, 
entered a first grade high school, paying his own tui.tion for the first two 
years and only asks that the township pay such tuition for the two years 
as provided by the law, given a student who is a graduate of the township 
third grade high school?" 

Respecting your first question, section 7740 of the General Code provides in 
substance that two examinations shall be held only. one on the third Saturday of 
April and one on the third Saturday of :\Iay, to be given by the county school 
examiners to pupils of township and special districts, as follows: 

"Each board of county school examiners shall hold examinations of 
pupils of township and special districts, and of village districts in the sub­
jects of orthography, reading, writing, arithmetic, English grammer and 
composition, geography, history of the United States, including civil govern­
ment and physiology. Two such examinations must be held annually, on 
the third Saturday of April, and one on the third· Saturday of :\!lay, at 
such place or places as such board designates." 

Section 7741 of the General Code provides in substance that the questions 
for such examination shall be uniform throughout the state and shall be prepared 
under the direction of the state commissioner of common schools. 

Section 7742 provides in substance for the holding of a township commencement 
not later than the month of June, at some convenient place in the township. 
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Section 7743 specifies who shall take part in such commencement as follows: 

"At such commencement each successful applicant residing in the 
township school district or any special or joint subdistrict whose school 
house is located within the civil township of which the township district 
forms a part, shall be required to deliver an oration or declamation, or 
read an essay. Thereupon such board of education must issue a cer­
tificate to each successful applicant, stating that such applicant took part 
in the commencement." 

Section 7744 of the General Code provides for the holding of a county com­
mencement, as follows: 

''The board of county school examiners shall provide for the hold­
ing of a county commencement not later than August fifteenth, at such 
place as it determines. At this commencement an annual address must be 
delivered, at the conclusion of which a diploma shall be presented to each 
sllccessflli applicallt 1d1o has co111f>lied ~-·ith the pro<•isions hereof. S11ch 
diplo111a shall entitle, its holder to enter any high school in the state." 

Section 7747 provides that the tuition of pupils holding such diplomas shall 
he paid hy the hoard of education of the school district in which they have legal 
school residence, as follows: 

"The tuition of pupils holding diplomas and residing in township 
or special districts, in which no high school is maintained, shall be paid 
by the board of education of the school district in which they have legal 
school residence, such tuition to be computed by the month. An attendance 
any part of the month shall create a liability for the entire month; but 
a board of education maintaining a high school shall not charge more 
tuition than it charges for other non-resident pupils." 

Calling attention to the provisions of section 7744 and 7747 of the General 
Code, supra, it is to be noted that said section 7744, supra, specifically provides 
that the diploma which is granted to such applicant who has successfully passed 
the examination provided by section 7740 of the General Code, shall entitle its 
holder to enter any high school in the state. llowever, before such diploma can 
be granted to an applicant, who has successfully passed such examination, such 
applicant is compelled to comply with the provisions of 7743, supra, and also with 
the provisions of section 7744, supra; and oection 7747 further provides that the 
board of education of· the school district in which such succe;sful applicant has 
legal school residence cannot legally pay the tuition of such applicant unless such 
applicant is the holder of a diploma as provided for hy section 7744. Therefore, 
coming to answer your first question directly, it is my opinion that a township 
board of education is not legally liable for the tuition of a student passing the 
Boxwell examination ancl receiving her grades, unless she has further complied 
with the provisions of sections 7743 and 7744 and thereby acquired a diploma which 
entitles such student to have his or her tuition paid by the hoard of education of 
the township or special district in which she has legal school residence. 

Answering you second question, section 7748 of the General Code provides as 
follows: 

"A board of education providing a third grade high school as defined 
hy law shall be required to pay the tuition of graduates from such school 
residing in the district at any first grade high school for two years, or at 
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a second grade high school for one year and a first grade high school for 
one year. Such a board providing a second grade high school as defined by 
law shall pay the tuition of graduates residing in the district at any first 
grade high school for one year; except that, a board maintaining a second 
or third grade high school is not required to pay such tuition when a levy­
of twelve mills permitted by law for such district has been reached and 
all the funds so raised are necessary for the support of the schools of 
such district. * * *" 

In answering your second question it is necessary to construe sections 7747 and 
7748, supra, together. Analyzing said section 7747, it is found that the provisions 
thereof apply only to pupils holding diplomas who reside in township or special 
districts in which no high school is maintained, and that the tuition of such pupils 
shall be paid by the board of education of such school district in which they have 
legal school residence. As hereinbefore pointed out in this opinion, said diplom<~s 
entitle such pupils to enter any high school in the state, and section 7748, supra. 
places a limitation on this right by providing that if ·a board of education maintains 
a third grade high school as defined by law, then such board of education shall pay 
the tuition of the graduates fro111 such school residing in the district, at a first grade 
high school for two years or at a second grade high school for one year and a 
first grade high school for one year. and further provides that if a board maintains 
a second grade high school, then such board shall pay the tuitio11 of such graduates 
residi11g i11 the district at any first grade high school .for one year. By reason of 
the foregoing provisions, it seems to follow that only a board of education of a 
township or special school district not maintaining a high school, has the authority 
to pay the tuition of Boxwell-Patterson graduates, who attend some high school in 
a school district. other than the one in which they have legal school residence. lf 
in the event such township or special schoo( district maintains a high school, then 
such township or special school district comes within the provision of section 7748 
of the General Code, supra, and the board of education of such district is limited 
to paying the tuition of its graduates from such school residing in such district, 
at any first grade high school for two years or z,t a second gr;.;de high school for 
one year and a first grade high school for one year, if the high school it maintains 
is a third grade high school, as in the case which you state in your request. 

Apparently, it seems to be the manifest intention of the legislature that all 
the pupils of the state should receive their school education as far as possible, in 
the respective school district wherein they have legal school residence, probably so 
as to minimize, as far as possible, the paying of tuition on the part· of the re­
spective boards of education of the state, and it apparently seems to be the further 
intention of the legislature to require each board of education to educate the pupils 
having legal school residence, within its respectin district to the full extent of the 
course of study maintained and not to throw the burden of educating such pupils 
on to boards of education of districts other than those wherein such pupils have legal 
school residence, until they have completed the full course provided and maintained 
by the board of education of their respective school districts. Therefore, in direct 
answer to your second question, I am of the opinion that a township board of 
education maintaining a third grade high school is not legally liable for the payment 
of the tuition of a Boxwell-Patterson graduate holding a diploma as such for a 
period of two years at a first grade high school, and who is not a graduate from 
the third grade high school maintained by the township school district wherein 
such pupil resides. To have made the board of education liable for such pupil's 
tuition, it was necessary for such pupil to complete the two-year course of such 
pupil's own high school and to have become a graduate of such high school, where-
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upon the board of education of such pupil's school district would have been liable 
for such pupil's tuition in attending a first grade high school for two years, or at 
a first grade high school for one year and a second grade high school for one year. 

845. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

REGULATIO:N OF DISCIPLIXE IX COLLEGES AXD UXIVERSITIES­
SUCH ~rATTERS ~lAY BE REGULATED BY FACULTY-POWER MAY 
BE DELEGATED TO PRESIDEI\'T. 

The faculty of a college or university may regulate matters of discipliue, aud 
other matters not so regulated by the board of trustees, as the;y deem best. The 
faculty acting as a whole may enforce such regulations, or it may by proper actioa 
transfer the po<.,•er of enforciug such regulation to the president, and ma.)' also 
designate a11 assistant to the president of the college in the enforcing of such rules, 
to act iu conjzmction <.tJith the preside11t or iu his place when he is absent from the 
college or uui<.•ersity. 

CoLL'.MBl:S, OHIO, ~larch 31, 1914. 

HaN. S. P. AxLINE, Ada, Ohio. 

DEAR SIR :-Under date of Jaimary 8, 1914, you requested an opinion as follows: 

"\Vould it be inconsistent with the duties of your office to give your 
construction of section 9925 of the General Cocle of Ohio? In matters of 
discipline and other matters not regulated by the board of trustees, can the 
president act alone and can any member of the faculty less than the whole 
be chosen by him or by the faculty to act with him, or in his absence, on 
matters pertaining to the general government and discipline in and about 
the college?" 

Relying thereto I desire to say that in the case of Koblits vs. Western Reserve 
University, 81 C. C. R., p. 144. the court in the 5th syllabus thereof holds as follows: 

"The faculty of a university, under the custom of the land, which has 
been uniform for so long a time that it has become law, are justified in 
disciplining students in the institution, and the student who enters such in­
stitution agrees to conform to that rule of law and to be tried for his mis­
demeanors by the rule that has been applied by such institutions for so 
long a time that it has become a rule of law." 

At page 155 of the opinion the court says: 

''It has been the custom of all school authorities for so long a time that 
it has become a rule of law, to commit the discipline of the school very 
largely, if not wholly, to the teachers-and this custom having become law, 
being recognized as the usual mode of proceeding both by the school author­
ities and by the state, we have no hesitation in saying that if the plaintiff 
had a contract such as he says he has, that then he submitted himself in 
that contract, to be disciplined by the professors of the school." 
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The reason for this rule is very clearly stated by the court at page 156 of the 
opinion, as follows : 

"The trustees of such institutions live in remote parts of the country; 
they are generally men of business affairs who cannot be summoned at any 
moment to the seat of learning, and who have not the experience in teaching 
that the professors have-who do not know what is required to keep 
proper discipline in such institutions as well as the professors do, and are 
not as well adapted to carry out the purposes and designs of the institu­
tion in regard to governmental affairs as are the professors themselves. 
Such regulations would lead to long delays and would leave a rebellious 
student in the institution to corrupt others, without any speedy remedy­
and is altogether impracticable in a large number of cases. The trustees of 
such institutions are not accustomed to meet more than once or twice a year 
at the seat of learning; then, being men of pressing business o'f their own, 
they are not capable of remaining there to go through a long and tedious 
trial, an examination of witnesses and a full hearing. 

"So by common censent and common usage, such matters have been 
left largely, if not entirely, to the faculty, and their action in such matters 
ts binding upon the institution they represent-and this is not unusual 
at all." 

In this connection- the legislature has enacted section 9925 of the General Code, 
which provides as follows: 

"The president and professors shall constitute the faculty of any in­
corporated literary college or university, may enforce the rules and regula­
tions enacted by its trustees for the government and. discipline of the 
students, and suspend and expel offenders, as they deem necessary." 

Said section 9925 specifically provides that the faculty of any incorporated 
literary college or university shall consist of the president and professors, and pro­
vides secondly that they may enforce the rules and regulations enacted by its trustees 
for the government and discipline of the pupils to the extent that they may even 
suspend or expel offenders, if, in their judgment, the same is necessary. It is to be 
noted that said section places no limitation upon such faculty as to the manner or 
method whereby they may enforce such rules and regulations for the government 
and discipline of the students, the·re being no limitation in that regard. It follows 
that such faculty may enforce such rules and regulations in such manner as they 
may deem best. The faculty acting as a whole may enforce such regulations or it may by 
proper action transfer the power of enforcement of such regulations to the pres­
ident, and may also designate an assistant to the president of the college in the 
enforcement of such rules, to act in conjunction with such president as well as to 
act in his place or stead, when absent for any cause from the college or university. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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846. 

CITY \V ATER\VORKS PLAXT- BOXD ISSUE- BOXDS- PROCEDURE. 

In the eulargeme11t a11d ex/e11sion of a city waterworks plant involving an ex­
penditure of more than five hu11dred dollars, requiri11g the approval of council and 
advertisi11g for bo11ds as provided i11 section 4328, General Code, it is 11ecessary that 
a certificate be filed a11d that the monC}' to meet the obligation of the contract for' 
construction is in the treasur}', a11d not otherwise appropriated. 

In maki11g such certificate section 3810, Ge11eral Code, is controlling, and before 
the bonds can be included in the certificate, they must not only be authorized as 
required by law, but they must be sold and in process of deliver}'. 

CoLUMBUS, OHIO, April 7, 1914. 

HoN. AMos C. RuFF, City Solicitor, Canal Dover, Ohio. 

DEAR SIR :-I have your Jetter of January 14, 1914, m which you inquire: 

"Can a city make a legal contract for the extension and enlargement of 
its waterworks prior to the selling of its bonds for such enlargement?" 

Section 3806, General Code, reads : 

"X o contract, agreement or other obligation involving the expenditure 
of money shall be entered into, nor shall any ordinance, resolution or order 
for the expenditure of money, be passed by the council or by any board 
or officer of a municipal corporation, unless the auditor or clerk thereof, 
first certifies to council or to the proper board, as the case may be, that the 
money required for such contract, agreement or other obligation, or to 
pay stich appropriation or expenditure, is in the treasury to the crerlit of 
the fund from which· it is to be drawn and not appropriated for any other 
purpose, which certificate shall be filed and immediately recorded. The 
sum so certified shall not thereafter be considered unappropriated until the 
corporation is discharged from the contract, agreement or obligation, or so 
long as the ordinance, resolution or order is in force." 

Assuming that all the legislation has been passed necessarily preceding a sale 
of the bonds, and accepting the language of Summers, ]., ·"that sections 45 and 45a 
do not apply to improvements for which the city has authorized bonds to be issued 
to pay the entire estimated co:;t and expense," (Emmert vs. Elyria, 74 0. S., 198), 
the conclusion would be easy, hut the syllabus of that case reads: 

"do not apllly to contracts fur street impru\·ements when bonds have been 
authorized by the municipality to he issued to pay the entire estimated 
cost of the improvement." 

And section 3810 reads: 

":\loney to be derived from lawfully authorized bonds or notes sold 
and in process of delivery, shall for the purpose of the certificate that 
money for the specific purpose is in the treasury, be deemed in the treasury 
and in the appropriate fund." 
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It cannot be overlooked that the words-"or notes sold and in process of 
delivery" are found in the law but omitted in the syllabus and opinion. 

Section 45a, mentioned by Summers, J., is now section 3810, G. C., and the lan­
guage of the syllabus and of Judge Summers, both omit the meat of 4Sa, which is 
that the bonds must not only be authorized but sold and in process of delivery. 
Considering sections 3806 and 3810, G. C., together, and giving due weight to the 
language copied from Emmert vs. Elyria, the conclusion appears inevitable that 
section 3806 calls for a certificate, 3810 authorizes money arising from proceeds of 
bonds sold and in process of delivery be considered in the treasury for the purpose 
of certification, but do not justify our resting upon the language used in Emmert 
vs. Elyria. 

Section 2702( as was held in Comstock vs. Nelsonville, 61 0. S., 288, 

"applied to so much of the cost of a street improvement as was to be 
paid by the city out of a levy and that it did not apply to so much as was 
to be paid by special assessment, for the reason that the payment that was 
to be made by the city was included in the general levy which was subject 
to limitation." 

Emmert vs. Elyria, 74 0. S., 197. 

The language used in Comstock vs. Nelsonville had led many to the belief that 
the Burns law (so called) applied where payment was to be made from taxes 
levied and collected, and not where other means of payment were provided by law. 
This conclusion seems to be justified by the language of Burket, J., 61 0. S., but 
it cannot be harmonized with all the language there used nor with the decisions in 
Village vs. Dieckmeier, 79 0. S. 323, nor Emmert vs. Elyria, 74 0. S., 194, where 
it cites with approval 58 0. S., 558, 60 0. S., 406, 61 0. S., 288 and 65 0. S., 219. 

However, another vein presents itself. Section 2 of article XII of the con­
stitution, as amended reads: 

"No bonded indebtedness of the state, or any political subdivision there­
of, shall be incurred or renewed, unless in the legislation under which such 
indebtedness is incurred or renewed, provision is made for levying and col­
lecting annually by taxation an amo.unt sufficient to pay the interest on said 
bonds, and to provide a sinking fund for their final redemption at ma­
turity." 

Section 3961 reads: 

"Subject to the provtswns of this title, the director of public service 
may make contracts for the building of machinery, ·waterworks building, 
reservoirs and the enlargement and repair thereof, the manufacture and 
laying down of pipe, the furnishing and supplying with connections all 
necessary fire hydrants for fire department purposes, keeping them in re­
pair, and for all other purposes necessary to the full and efficient manage­
ment and construction of waterworks." 

Title XII as used in section 3961 includes municipal corporations and sections 
3497 to 4678, General Code. 

The construction of waterworks therefore is within the provtswns of 3906 
and 3910, General Code, and independent of the constitutional amendment above 
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quoted, there must be a certificate filed as required by section 3806, subject to the 
provisions of 3810, General Code, and notwithstanding Emmert vs. Elyria. in which 
the full text of section 3810, then 45a, seems to have been overlooked or dis­
regarded. 

Does the amendment operate as a repeal of the Burns law? That the amend­
ment was intended to meet some of the matters calling for an enactment of the 
Burns law, for instance, the providing of funds to meet the obligations of a con­
tract about to be made, cannot be doubted, but that it is so inconsistent therewith 
that both may not stand and have operaton at the same time, will hardly be claimed. 

I am, therefore, of the opinion that in the event the enlargement and extension 
of your waterworks involving more than $500.00, and thus requiring the approval 
of council and advertising for bids (section 4328, G. C.), it is necessary that a 
certificate be filed; that the money to meet the obligation of the contract for con­
struction is in the treasury, and not otherwise appropriated; that in making such 
certificate section 3810 is controlling and that before bonds can be included in the 
certificate, they must not only be "authorized as required by law" but "sold and 
in process of delivery." Of course, this appears to be out of harmony with Emmert 
vs. Elyria, but when compelled to choose between the language used in a court 
decision and that found in a legislative enactment, I feel implied to adopt the 
latter: 

In regard to the question submitted by you under elate of February 7th, opinion 
will follow later. 

847. 

Yours very truly_ 
TIMOTHY S. HoGAN, 

Attomey General. 

ROAD L\IPROVE:\IEl\'T-LAND OWNER-COUNTY COMMISSIONERS­
ROADS AND HIGHWAYS. 

lu detcnuining ~,•/tether a petitiou for a road improvemeut, 1111der sectious 6926 
to 6956, General Code, as these sections existed before they were declared to be re­
pealed by implication. b_\' the suf>ereme court iu the case of Goff et a/. vs. Gates, 87 
0. S., 142, <••as sigued b3• the required majority of laud o<vners, the county com­
missiouers could 11ot take iuto accouut resideut OWIIers of laud within one mile of 
the termini of the imprm•ement, uor assess such D<L'ners for the cost of such im­
prm•eiiiCJlt, uor aiiJ' />art thereof. lu coustruiug the provisions of these statutes 
relating to the co11structiou of roads "a/aug the couuty line between two or more 
couuties," effect should be gi·vw to the dictum of the suf>l'ellle court in the above 
meutioncd case rather thau the holdiug of the circuit court in the same case. 

CoLUMBUS, OHIO, April 1, 1914. 

Hos. E. R. \VILLL\li!S, Prosecuting Attomey, Delauure, Ohio. 

DEAR SrR :-I have your letter of January 16th, which is in part as follows: 

"The supreme court of this state in the case of Goff et al. vs. Com­
missioners, and Commissioners vs. Granger, 87 Ohio State Report, page 
142, held that the act of the general assembly, passed :\lay 10, 1910, entitled: 
'An act to prO\·ide for the laying out, construction, repair, or improvement 
of any public road or any part thereof. and for the straightening, widening. 
or altering, and draining of the s·ame by the county commissioners, 'sections 
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6956-1 to 6956-15, General Code, completely revises the whole subject-matter 
covered by sections 6926 to 6956, General Code, inclusive, and is evidently 
intended as a substitute for these sections, and, therefore, repeals the same 
by implication.' 

"The last general assembly passed an act, senate bill No. 149, Ohio 
Laws, vol. 103, page 132, entitled: 'An act to validate all petitions filed or 
granted and all proceedings had or contemplated under such petitions, all 
contracts made or to be made, bonds issued or to be issued, taxes and as­
sessments levied or to be levied under the provisions of sections 6926 to 
6956, inclusive, of the General Code of Ohio.' 

"* * * All roads improved in this county under the provisions of sec­
tions 6926 to 6956, all resident owners owning lands lying and being within 
one mile on either side, end or terminus of said improvement have been 
counted, taxed and assessed. 

"We desire your opinion whether or not senate bill No. 149, found in 
Ohio Laws, vol. 103, page 132, is constitutional, and if so, whether or not 
the county commissioners may count resident landowners owning lands lying 
and being within one mile from the termini of the improvement. * * * 
Section 6930, General Code, as recenacted Ohio Laws, vol. 103, page 199, 
provides in part as follows : 

" 'When the road proposed to be improved is along the county line 
between two or more counties, a copy of the petition certified to by the 
commissioners of the county in which the original is on file, shall be filed 
with the commissioners of each of the several counties along the line of 

. the proposed road.' 
"The circuit court in the case of Gates et al. vs. Granger (the sub­

stance of which is found in the 87 0. S., page 152), held that the statute 
when it speaks of a road improvement along the county line, does not 
necessarily mean that it shall lie upon the county line. 

"Judge Donahue, commenting upon this decision of the circuit court, 
on page 153 of the opinion, says: 

"'It is contended upon the part of the defendant in error, and the 
circuit court so found, that under the provisions of either section 6930, or 
section 6956-3, General Code, when ari improvement is within this limit 
of one mile from another county line, the petition must be filed with the 
commissioners of each of the several counties. That is to say, where it 
is proposed to assess land lying within a mile of the improvement the whole 
burden shall not fall upon those residing in the county in which the im­
provement is to be made, but shall be borne by all the land lying within the 
mile limit, even though part of the land should be in an adjacent county. 
vVith the equity of this claim we have no quarrel. But there is a serious 
doubt as to that being the true construction of this legislation.' 

"Should the commissioners follow the opinion of the circuit court, or 
the serious doubts of the supreme court? 

"I wish to say that section 6930 as re-enacted is identical with the old 
section." 

You have advised that in view of the rule of this department against passing 
upon the constitutionality of acts of the general assembly, an answer to your first 
question is not desired. 

your second question calls for a construction of section 6926, General Code, 
as it existed prior to the decisions of the case of Goff vs. Gates et al., 87 0. S., 
particularly with reference to whether the county commissioners had the right to 
count resident owners of land within one mile of the termini of a road improvement. 
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Said section provided: 

"\\'hen a majority of the resident owners of real estate situated within 
one mile of a public road, presents a petition to the board of county com­
missioners asking for the grading and improving of such road, the county 
commissioners shall go upon the line of the road described in such petition. 
If, in their opinion, the public utility requires such road to be graded and 
impro\·ed, they shall determine whether the improvement shall be partly 
or wholly constructed of stone, gravel or brick, any or all, and what part 
or parts of such ~oad improvement shall be of stone, gravel or brick, and 
enter their decision on their journal." 
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This statute was under consideration in the case of Kasson vs. Commissioners 
( 15 C. C. ti. s., 460), and it was there held: 

"Under the one mile road assessment act the taxing district is confined 
to one mile of the improvement within a line drawn at right angles with 
the termini thereof." 

A similar construction was gken to a similar statute by our supreme court in 
the case of Lear vs. Halstead, 41 0. S., 566. 

I am of the opinion, therefore, that the county commissioners had no right, 
under said section 6926, to' count owners of land lying within one mile of the 
termini of the improvement, nor to assess such owners therefor. 

In answer to your third question I advise that the county commissioners follow 
the doubts of the supreme court rather than the opinion of the circuit court. While 
the statement quoted from the opinion by Judge Donahue is merely obiter, yet I. 
believe it states the correct meaning of these statutes. 
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Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

MEMBER OF GENERAL ASSEMBLY ELIGIBLE TO APPOINTMENT TO 
OFFICE OF COUNTY SUPERINTENDENT OF SCHOOLS. 

The position of county superintendent of schools is not an office, aud conse­
quently a member of the general assembly zc!Jlich created this position of county 
superinteudent of schools would be eligible to appointment as county superintendent 
of schools during the term for which he was elected or within one year thereafter. 

CoLUMBUS, OHIO, April 9, 1914. 

Ho="'. GEORGE ).J. HO.\GLIN, Member of House of Retresentatit•es, Payne, Ohio. 

DEAR SIR :-Your letter of April 6, 1914, is received, in which you inquire: 

").ly question was, whether or not a man who was a member of the 
general assembly when the school legislation was enacted would be eligible 
to the position of county school superintendent? 

"Should I decide to become an applicant for the position in this county, 
I would resign as member of the general assembly, before entering upon 
the duties of the new position." 
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The position of county superintendent of schools was created at the recent 
special session of the general assembly. 

Article II, se~tion 19 of the constitution of Ohio, provides. 

''No senator or representative shall. during the term for which he 
shall have been elected, or for one year thereafter, be appointed to any 
civil office under this state, which shall be created or the emoluments of 
which shall have been increased, during the term for which he shall have 
been elected." 

The inhibition contained in this section 1s against the appointment to a civil 
office. 

A civil office is defined at page 157 of volume 7 of eye. : 

''Civil office. A grant and possession of tbe soverign power, and the 
exercise of such power within the limts prescribed by the law which 
creates the office constitutes the discharge of the duties of the office." 

A civil office is one the occupant of which exercises a part of the sovereignty 
of the state. 

The duties of the county superintendent of schools were prescribed at the 
recent special session of the legislature, and the statutes hereinafter quoted are as 
they were amended at this special session. 

Section 4744, General Code, provides: 

"The county board of education at a regular meeting held not later 
than July 20th, shall appoint a county superintendent for a term not 
longer than three years commencing on the first day of August. Such 
county superintendent shall have the educational qualifications mentioned 
in section 4744-4. He shall be in all respects the executive officer of the 
county board of education, and shall attend all meetings with the privilege 
of discussion but not of voting." 

Section 4744-1, General Code, provides: 

"The salary of the county superintendent shall be fixed by the county 
board of education, to be not less than twelve hundred dollars per year, 
and shall be paid out of the county board of education fund on vouchers 
signed by the president of the county board. Half of such salary shall 
be paid by the state and the balance by the county school district. In no 
case shall the amount paid by the state be more than one thousand dol­
lars. The county board may also allow the county superintendent a sum not 
to exceed three hundred dollars per annum for traveling expenses and 
clerical help. The half paid by the county school district shall be pro­
rated among the village and rural school districts in the county in pro­
portion to the number of teachers employed in each district." 

Section 4744-4, General Code, referred to, prescribes certain educational qual­
ifications. 

By virtue of these sections the county superintendent is appointed by the 
county board of education and is to be the executive officer of such board. In 
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~uch capacity the county suverintendent acts for the board and would be an em­
ploye of the hoard, and not an ofl'icer exercising a part of the sovereignty of the 
state in his own right. 

Other dutit:s are prescribed for the county superintendent. 

Section 4739, General Code, provides: 

"Each supervision district shall be under the direction of a district 
superintendent. Such district superintendent shall be elected by the 
presidents of the village and rural boards of education within such dis­
trict, except that where such supervision district contains three or less 
rural or village school districts the boards of educations of such school 
districts in joint session shall elect such superintendent. The district 
superiutende11t shall be employed upou the nomiuation of the cowzty 
superinte11dent but the board electi11g such district superi11teudent may by 
majority vote elect a district suj>eri11tendeut 11ot so 11omi11ated." 

Section 7706-3, General Code, provides : 

"The county superintendent shall hold monthly meetings with the 
district superintendents and advise with them on matters of school ef­
ficiency. He shall visit and inspect the schools under his supervision 
as often as possible and with the advice of the district superintendent shall 
outline a schedule of school visitation for the teachers of the county 
school district." 

Section 7706-4, General Code, provides: 

"The county superintendent shall have direct supervision over the 
training. of teachers in any training courses which may be given in any 
county school district and shall personally teach not less than one hun­
dred nor more than two hundred periods in any one year. l t shall be 
his duty to see that all reports required by law are made out and sent to 
the county auditor and superintendent of public instruction and make such 
other reports as the superintendent of public instruction may require. 
Any county superintendent or district superintendent who becomes con­
nected with or becomes an agent of or financially interested in any book 
publishing or book selling company or educational journal or magazine, 
shall become ineligible to hold such office and shall he forthwith removed 
by the board having control over such county superintendent or district 
superintendent." 

Do these duties make the county superintendent an officer? 
In a case not reported in full the supreme court of Ohio says in State ex 

rei. vs. Vickers, 58 Ohio St., 730: 

"Judgment for defendant on the ground that a superintendent of 
schools is not an officer." 

No facts are given in this report. 
In Ward vs. Board of Education 11 Cir. Dec., 671, it is held: 

"A superintennent of public schools as designated in section 3982, 
Rev. Stat., relating to ekction of superintendents. etc., is an employe of the 
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board of education and not an officer within the purview of the con­
stitution prohibiting any change in the salary of an officer during his 
existing term." 

In State ex rei. YS. Jennings, 57 Ohio St., 415. it is held: 

"To constitute a public office, against the incumbent of which quo 
warranto will lie, it is essential that certain independent public duties, 
a part of the soYereignty of the state, should be appointed to it by law, 
to be exercised by the incumbent, in virtue of his election or appointment 
to the office, thus created and defined, and not as a mere employe, subject 
to the direction and control of someone else." 

The duties of the county superintendent in supervtsmg the schools of the 
county school district, are not different in character from those of the super­
intendent of schools under the old law. He may cover a larger territory. 

The county superintendent of schools does not exercise any part of the 
sovereignty of the state. He is an employe of the county board of education, 
engaged in supervising the schools and instructing the teachers. He may nominate 
district superintendents, but he cannot elect them. Even nomination by him is 
not required when a majority of the board of education selects some other 
person. 

The position of county superintendent of schools is not an office. 
Therefore, the inhibition of section 19 of article two of the constitution of 

Ohio does not apply to the position of county superintendent of schools. 
A member of the general assembly which created this position would be eligible 

to appointment as county superintendent of schools during the term for which he 
was elected or within one year thereafter. 

849. 

I do not here pass upon the right to hold both positions at the same time. 
Respectfully, 

TIMOTHY S .. HOGAN, 

Attorney General. 

BOARD OF DIRECTORS-DISQUALIFICATION OF MEMBERS OF SUCH 
BOARD-ENCUMBRANCE ON STOCK. 

The fact that members of the board of directors of a bank have not as stock­
holders the amounts called for on their respective subscriptions, does not create 
or constitute an encumbrance 011 stock held by them, nor disqualify them from 
acting as directors of such bank. 

CoLUMBus, 0Hro, April 2, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-Under date of November 22, 1913, you wrote me asking for opinion, 
saying: 

"A certain savings bank company was incorporated in 1901 with an 
authorized capital of $100,000.00 

"At the time of the first examination of this bank in 1909, 50% of the 
authorized capital was .paid in. 

"Sometime during the year 191Z. th~ directors of this bank called for 
payment of the unpaid portion. 
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''At this time only a small amount remains unpaid, a few of the 
stockholders having failed to respond to the call for payment. 

""\Yhat action should this bank take to force payment? 
'"It seems that two directors of the bank are among those who have 

not paid in full; one of these directors is holding 7 shares upon which 
50% is paid. 

"Are these two directors qualified under the requirement of section 9731 
that such director shall hold free and unincumbered at least five shares of 
stock?" 
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Applicable to the first que;tion made by you on the facts above stated, section 
3797, Revised Statutes, in force at the time the savings bank company in question was 
organized, but since repealed, among other things provided that no such savings 
bank company should commence business until at least one-half of each sub­
scription to the capital stock of such company had been fully paid up. There 
was not at that time any special statutory provision as to how or when the amount 
unpaid on a bank stock subscription should be paid, nor any special provision 
directing how the payment of any such balance should be enforced. A rule of 
law, then, as now, applicable to corporations generally is that any balance remain­
ing unpaid on a subscription to the capital stock of a corporation, in the absence 
of special agreement as to the time of payment, becomes due and payable on call 
of the board of directors of the corporation, and in the amount thereof called for. 
This rule is likewise declared by statute (3243 R S.; 8632,G.C.). Section 3253, 
Revised Statutes, still in force as sections 8674, 8675 and 8676, General Code, 
provides as follows: 

''If an installment of stock remains unpaid for sixty days, after the 
time it is required to be paid, whether such stock is held by an assignee, 
transferee, or the original subscriber, the same may be collected by action, 
or the directors may sell the stock so unpaid at public auction, for the 
installment then due thereon, first giving thrity days' public notice of the 
time and place of sale, in some newspaper in general circulation in the 
county where the delinquent stockholder resided at the time of making 
the subscription, or of becoming such assignee or transferee, or of his actual 
residence at the time of the sale; or, if such stockholder resides out of 
the state, such publication shall be made in the courtly where the prin­
cipal office of the company is located; if any residue of money remain 
after paying the amount due on stock, the same shall on demand, be paid 
to the owner: and if the whole of the installment be not paid by the sale, 
the remainder shall be recoverable by an action against the subscriber, 
assignee or transferee." 

The wbscription to the stock of this bank was a contract between the sub­
scriber ami the bank company, measured in ·its obligation by the terms of the 
agreement and the law applicable thereto just noted. It follows, that unless there 
was some special agreement between the delinquent stockholders and the bank as 
to the payment of the balance on their respective stock subscriptions, the same 
became due on the call made by the directors of the bank, and notice of such 
action to the stockholders affected by the call. By force of the statute, if such 
delinquent stockholders do not make payment of the amount called for on their 
respective subscriptions within sixty days after the time when, by the terms of the 
call, the ~ame was to be paid, the bank may proceed by several actions against 
the delinquent stockholders to collect the amount due from them, respectively, on 
the call; or the directors of the bank may proceed to sell stock of the delinquent 
stockholders, or of any of them, by proceedings in strict conformity to the pro­
visions of the statute above noted. 
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Sectiot1 9716, General Code. the same being section 2 of the Thomas banking 
act of 1908, provides that the entire capital stock of bank companies shall be 
subscribed and at least fifty per cent. of each share paid in before they may be 
authorized to commence business. This section further' provides that the re­
mainder of the capital stock of such companies shall be paid in monthly install­
ments of at least ten per cent. each on the whole of the capital, payable at the 
end of each succeeding month from the time it is authorized by the superintendent 
of banks to commence business. Section 9717, General Code, provides: 

"\Vhen a stockholder or his assigns fails to pay an installment on 
his stock, as required by the preceding section to be paid, or for thirty 
clays thereafter:, the directors of such company may sell ·his stock at public 
sale for not less than the amount clue thereon, including costs incurred, 
to the person who will pay the highest price therefor.'' 

This statute further makes provision for publication of notice of the sale of 
stock authorized therein, and for sale of same by directors in case no bidder for 
same can be found. As l see it, however, sections 9716 and 9717, General Code, 
have no application to the situation of fact presented by your inquiry. The rela­
tion arising on subscription to the stock of this bank was primarily one of con­
tract between the subscriber and the bank, and insofar as the obligation of this 
contract was measured by law, it is the law in force at the time of the contract 
which applies. This consideration, and the further fact that section 9716 is in its 
nature prospective only in its operation, excludes this section from application to 
the situation of fact presented by your inquiry. 

X. Ky. & 0. R R. Co. vs. Van Horn, (57 N.Y., 473, 477). 
Oldtown & L. R. R. Co., vs. Veasie, (39 .:\Ie., 571, 581). 

Section 9717, General· Code, is remedial in its nature, but by its terms is 
confined in its operation to stock subscription installments becoming clue and pay­
able under the provisions of section 9716. It follows that the remedy of the bank 
against its delinquent stockholders is that first stated herein. 

\Vith respect to your second question, section 9731. General Code, provi(lcs 
as follows: 

"Every director must be the owner and holder of at least five shares 
of stock in his own name and right, unpledgecl and unincumbered in any 
way, and at least three-fourths of the directors must be residents of this 
state." 

I am inclined to the opinion that the mere fact that these directors in question. 
have not, as stockholders, paid the amounts called for on their respective sub­
scriptions, does not create nor constitute an incumbrance on the stock held by 
them respectively, nor disqualify them from acting as directors of the bank. 

An incumbrance on a thing carries with it the idea of an outstanding lien, 
charge or interest in the thing itself, to the diminution of the value of the thing 
in the hands of the person in whose name it is held. The relation existing between 
the bank, as a corporation, and a delinquent stockholder is, after call has been 
made for the unpaid balance of his stock subscription, simply that of creditor and 
debtor, with the right in the corporation to proceed by action at law against the 
stockholder to collect the amount called for. The fact that an additional remedy is 

. given by statute to the corporation to collect the debt by sale .of the stock does 
not alter the legal relations between the parties, nor cast any lien or charge on the 
stock before sale. 
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In the case of Dearborn n. \\'ashington Sa,·ings Bank ( 18 \\"ash., 8), it was 
held: 

''Gen. Stat., sec. 1507 (Bal. Code, sec. 4262), providing for the for­
feiture and sale of corporate stock for de fault in payment of assessments, 
does not give a corporation a lien on its capital stock for debts due from 
its stockholders." 

In this case the court in its optmon, speaking of the claim therein made that 
the corporation had a lien upon stock iss~ted to a stockholder. says : 

''If there was such a lien upon the stock in question, it must ha,·e hecn 
created by some express legislative enactment, for it is wtll settled, at 
l'ommon law, that corporations have no lien upon their capital stock for the 
debts oi their stockholders. 1 ::\lorawetz, Private Corporations (2nd eel.), 
section 122: Boone, Corporations. sec. 124. 

"And there is no statute in this state providing for such liens. It is 
true that provision is made by our statute for forfeiture and sale of stock 
for default in payment of assessments under certain circumstances, but, 
in our judgment, it does not follow from the fact that stock may be sold for 
such purposes that the corporation has a lien thereon for unpaid assess­
ments." 

Again, aside from the question whether the statutory provtston authorizing the 
hank corporation to sell the stock of a delinquent stockholder creates a lien upon 
such stock in favor of the corporation, I am inclined to the view that the provisions 
of section 9731, requiring every director to be the owner and holder thereof of at least 
five shares of stock in his own name and right, unpledged and unincumbered in any 
way, is limited in its meaning as to incumbrances to such as are outstanding in third 
persons, and that the purpose of the statute was not to disqualify directors by reason 
of the fact that their stock might be incumbered by a lien existing in favor of the 
corporation itself. In this view, the general words of the statute should be limited 
in their meaning, to the objects to which it is apparent the legislature. intended to 
apply them. 

Board of Education vs. Board of Education (46 0. S., 595-599). 

Of course, if the bank should sell the stock of a delinquent stockholder in 
the manner provided by statute, and thus deprive him of the same, he would 
thereby become disqualified to act as director, since possession of stock is es­
sential to his qualification as a director. 

Very truly yours, 
TIMOTHY S. lioG.\N, 

Attcmcy General. 
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850. 

TEACHERS' 1:\STITUTE-CO~lPE:\SATIO:\ TO SECH.ETARY-TEACH­

ER ATTEXDJ:\G SUCH 1:\STITUTE ~IAY ACT AS SECRETARY. 

A teacher atteudiug a couuty institute may receive compensation for acti11g as 
secretary, as provided for by section 7866 of the Ge11eral Code and for making the 
report as required by section 7865. Such teacher is also entitled to the compe1!sa­
tion provided for i11 sectio11 7870 of the Geuera/ Code. 

CoLUMBUS, OHio, April 10, 1914. 

Hox. T. ]. Ross, Williamsou Bldg., Cleveland, Ohio. 

DEAR Sm :-Under date of December 26, 1913, you submitted a request for an 
opinion as follows: 

"\ Vhether or not a teacher attending the county institute and recetvmg 
compensation as secretary and for making the report provided for in sec­
tions 7865 and 7866, G. C., is also entitled to compensation under section 
7R70. G. C.. the county institute having been held during ,·acation." 

Chapter 8 of title 5 of the General Code of Ohio provides for teachers' in­
st.itutes and sections 7859 to 7870, inclusive, of the General Code, provide for the 
holding of county teachers' institutes. Section 7859 of the General Code provides 
in substance for the organization of county teachers' institutes. Section 7860 of 
the General Code, prO\·ides for the election of an executive committee, fixing their 
terms of office, and also provides for the election of a president and secretary 
of the institute, who shall be ex-officio members of such executive committee and 
act as chairman and secretary thereof. 

Sections 7861 and 7862 provide respectively, when such election shall be held 
and for the filling of any vacancy in such offices, caused by death, resignation, 
removal from the county, or other causes. 

Section 7870 of the General Code. prO\·ides for the payment of teachers while 
attending county institutes, as follows: 

"The board of education of all school districts are required to pay the 
teachers and superintendents of their respective districts their regular 
salary for the week they attend the institute upon the teachers or super­
intendents presenting certificates of full regular daily attendance, signed 
hy the president and secretary of such institute. If the institute is held 
when the public schools are not in session, such teachers or superin­
tendents shall be paid two dollars a day for actual daily attendance, as 
certified by the president and secretary of such institute, for not less than 
four nor more than six days of actual attendance, to be paid as an addi­
tion to the first month's salary after the institute, by the board of educa­
tion by which such teacher or superintendent is then employed. In case he 
or she is unemployed at the time of the institute, such salary shall be paid 
by the board next employing such teacher or superintendent, if the term 
of employment begins within three months after the institute closes." 

In construing said section 7870, General Code, supra, as said section provided 
prior to its last amendment, the supreme court of Ohio in the case of Beverstock, 
a taxpayer vs. Board of Education, et al., 75 0. S., p. 144, held as follows: 
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"Where a board of education has employed teachers for the public 
schools of the district for the school year next ensuing thereafter, and 
such teachers, during vacation and after their employment, attend lhc 
county institute, during the week it is held in the same county, said board 
is authorized by the provisions of section 4091, Re\·ised Statutes, to pay 
them for the institute week as an addition to their first month's salary as 
fixed by the terms of their employment, and at the same rate. on presenta­
tion of the certificates prescribed by said section." 
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The only change made in the last quoted section by the last amendment was 
to the effect that if the institute is held when the public schools are not in session, 
then such teachers or superintendents shall be paid $2.00 per day for actual daily 
attendance, as certified by the president and secretary of such institute, for not 
less than four nor more than six days of actual attendance, instead of paying 
them for the institute week as an addition to their first month's salary, as fixed 
by the terms of their employment. and at the same rate. 

At this point it is to be noted that said section 7870 specifically and mandatorily 
requires that the boards of education of all school districts are required to pay 
the teachers and superintendents of their respective districts, their regular salary 
for the week they attend the institute, upon their presenting certificates of full, 
regular and daily attendance, signed as required by hw. Or, if the institute is 
held when the public schools are not in session, then said section specifically and 
mandatorily requires that the board of education shall pay such teachers and 
superintedents $2.00 per day for actual daily attendance, as certified in accordance with 
the provisions of said section, such payment not to be less than four nor more 
than six days of actual attendance. 

By reason of the· provisions of said section, the funds for the payment of 
teachers and superintendents who atte11d such county institutes are expended by the 
respective boards of education of the state to the respective teachers under their 
employment, or who come i11to their employment within three months after the 
holding of such i11stitutes, a11d all of such payments arc made out of the funds of 
such respective boards of education of the state. 

The creation of the funds for the maintenance of county institutes is provided 
by sections 2457 and 7820 of the General Code. Section 2457 of the General Code 
provides for the application of funds which result from bequests which are made 
for educational purposes, as follows: 

"The commissioners of a county may receive bequests, donations, anci 
gifts of real and personal property and money to promote and advance 
the cause of education in such county. All property and money so received 
by the commissioners or which has been bequeathed and bestowed upon 
such commissioners and remains undisposed of, at their discretion, may 
be paid to any incorporated institution of learning in the county, or a part 
thereof may be used each year to defray the expense of the teachers' 
institute, upon such terms and conditions as the commissioners in their 
discretion prescribe, having reference to the terms of the trust and safety 
of the fund and its proper application." 

Section 7820, General Code, provides that all fees from applicants for county 
teachers' certificates, shall be applied to the support of the county teachers' institutes, 
as follows: 

"The clerk of the board of county school examiners must promptly 
collect all fees from applicants at each examination and pay them into 
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the county treasury quarterly. He shall file with the county auditor a 
written statement of the amount, and the number of applicants, male 
and female, examined during the quarter. All money thus received, must 
be set apart by the auditor for the support of county teachers' instit\]tes, 
to be applied as provided for i11 chapter eight of this title." 

Section 7863, General Code, gqverning county teachers' institutes, specifies 
the duty of the respective executive committees of such county institutes, as 
follows: 

"Such executive committee shall manage the affairs of the institute. 
The committee must enter into a bond, payable to the state, with sufficient 
surety, to be approved by the county auditor, in double the amount of the 
institute fund in the county treasury, for the benefit of the institute fund 
of the county, and conditioned that the committee shall account faith­
fully for the money which comes into its possession, and make the report 
to the commissioner of common schools required in section sevent~-eight 

hundred and sixty-five." 

Section 7865 specifies the duties of the secretary of such executive committee, 
as follows: 

"\Vithin five days after the adjournment of the institute, its secretary 
shall report to the state commissioner of common schools the number of 
teachers in attendance, the names of instructors and lecturers attending, 
the amount of money received and disbursed by the committee and such 
other information relating to the institute as the commissioner requires." 

Section 7866, General Code, provides for his compensation for the performance 
of such duties, as follows: 

"The secretar:y may be allowed compcusatioll uc:t to e:rcccd ten dollars 
for making such report a11d for his ser-vices as secretar:J•, tc be paid out 
of the i11stitute fu11d of the couuty. :\o other compensation shall be al­
lowed any officer or member of the executive committee. On failure to 
make such report, the secretary shall forfeit and pay to the state the sum 
of fifty dollars." 

The funds from which such secretary is paid is not under or within the 
control of the board of education, but, as specifically provided by the foregoing 
quoted sections of the General Code, such funds are entirely under the control of 
the executive committee of the county teachers' institute, to be paid out in ac­
cordance with the provisions contained in said chapter 8, title 5, of the General 
Code. 

The duties of the secretary of the teachers' institute, and for which he may be 
paid the sum of $10.00, are in addition to those specified in section 7870, which 
merely require h1m to attend such institute as a member and by virtue of his 
being a teacher in the schools of the county at the time the institute is held, or, 
by reason of his becoming so employed as such teacher within three months after 
the holding of such institute. Section 7866 clearly provides that such secretary 
may be allowed $10.00 for his services as secretary and for making a report to 
the state superintendent of public instruction, who is· the su~cessor of the state 
school commissioner, such compensation to be paid out of tlze institute fuud of tlze 
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count:y. Inasmuch as the duties of said secretary are in audition to those of a 
mere member of a county institute, and furthermore, inasmuch as the compensation 
of such secretary is paid out of the fund of the county institute, and not out of 
the funds of the reopective boards of education, by which he is or may be em­
ployed as a teacher, I am of the opinion, answering your question directly, that 
as such secretary he is entitled to the compensation provided for by section 7866 
for making the report as required by section 7865, and is also entitled to the com­
pensation provided for in section 7870 of the General Code. 

851. 

Yours very truly, 

ABSTRACT OF TITLE. 

Trli!OTHY S. HoGAN, 
Attorney General. 

Property situated in the city of Defiance, Ohio. 

· CoLL'MBUS, OHIO, April 7, 1914. 

CoL. BYRO~ L. BARGAR, Secretary, Ohio State Armory Board, Col11mbus, Ohio. 

DEAR SIR :-I have your letter of February 23rd, wherein you state: 

"I herewith transmit deed and abstract for Defiance armory site de­
scribed as follows: 

"'Situate in the city of Defiance, county of Defiance, and state of Ohio, 
and known as lot number two (2) and twenty (20) feet off of the 
northerly side of lot number three (3), all in block number nine (9) in 
Bouton and others addition to the city of Defiance, Ohio. The whole of 
said property hereby conveyed being eighty-six (86) feet fronting m 
Clinton street in said city.' 

"An opinion is requested as to title acquired by state· under said deed 
and as shown by said abstract." 

I have carefully examined the abstract and, it is my opmton that the city of 
Defiance, as disclosesd thereby, has a good and indefeasible estate in fee simple 
in and to said real estate, free and clear from liens and incumbrances of any kind 
whatsoever. 

There are, however, some objectionable features in the legislation of the 
council of the city of Defiance, authorizing the donation of this land to the state 
of Ohio, and in the deed conveying the same to the state, to which I wish to direct 
your attention. 

Ordinance X o. 2i7 of the city of Defiance, passed December 19, 1911, author­
izes the proper officials of said city to make and execute a deed to the state of 
Ohio for lot X o. 2 in block X o. 9 in Bouton and others addition to the city of 
Defiance. Section 2 of the ordinance contains a condition that if an armory building is 
not erected on said lot within three years from the passage of the ordinance, the 
property shall revert to the city of Defiance. Another ordinance, passed by the 
council of said city on February 10, 1914, provides for the donation to the state of 
Ohio, for armory purposes, of 20 feet off of the northerly side of lot Xo. 3 
in addition to lot Xo. 2, and authorizes the proper officials of said city to make 
and execute to the ~tate of Ohio a deed therefor. This ordinance contains a con­
dition that if an armory is not erected within two years from the passage of the 
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ordinance, the property shall revert to the city of Defiance. Second ordinance does 
not repeal the first one and it is Yery doubtful whether the condition of the first 
ordinance requiring the construction of an armory on lot ~o. 2 within two years 
from the date of the passage of the ordinance (Dec. 19, 1911) is extinguished 
by the second ordinance. The second ordinance seems only to supplement the first 
by authorizing the donation of an additional piece of land, without changing the 
conditions of the first ordinance. Another objection to both ordinimces is that 
they authorize the "proper officials" of the city of Defiance to execute the deeds. 
As the statutes do not make it the duty of any particular officer to sign conveyances 
on behalf of the city, the officers whom council desires to execute the deed on behalf 
of the city should be expressly named in the ordinance. 

To avoid confusion and doubt, and to secure a good title for the state, r 
recommend that new legislation be enacted, both of these ordinances be repealed 
and another deed executed pursuant to the new legislation. I advise that you accept 
nothing less than an unqualified fee simple title. 

The present deed is so conditioned that were the erection of an armory to be 
commenced and not completed within two years from February 10, 1914, the 
property would revert to the state. The armory board should not restrict itself 
in this manner. . 

For the foregoing reasons, I advise you not to accept said deed. The abstract 
and deed are herewith enclosed. 

852. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

LIQUOR LICENSE COMIIHSSIOX-SALOONS-NUMBER OF LIQUOR 
LICENSES THAT MAY BE GRANTED IN A MUNICIPALITY. 

If the liquor licensing board finds that the census of the village filed with them 
is an official census under the statute, that is, under the terms of section 44 of tho? 
licettsing act, such official census governs in the determination of the maximum 
number of licenses that shall be granted in that municipality. 

COLUMBUS, OHIO, April 10, 1914. 

State Liquor Licensing Board, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your commtmication of January 24th, where­
in you state : 

"The village of Sharonville, Hamilton county, Ohio, by the latest 
federal census had a population of 750. On "\Tovember 18, 1913, the village 
council by its ordinance, No. 20, authorized the taking of a census which 
resulted in the population of the village being determined at 1,022, the 
report of the enumeration having been accepted and authenticated by the 
village council, which filed· its certified copy of the legislation and listed 
names with the Hamilton county liquor licensing board, requesting it under 
the provisions of section 44 of the license act to be governed in determin­
ing the population of Sharonville by their census so taken as an official 
census. To this objection has been made by certain citizens of Sharon­
ville, who claim that the population of 1,022, as found by the enumerators 
over their oath, was grossly inaccurate in that it is largely in excess of 
the true population. 



.\TTORXEY GEXER.\L. 

"'\Ye desire, therefore, on behalf of the> Hamilton county liquor licens­
ing board, to ask your opinion in writing whether or not said board shall 
be governed by the census regularly returned by the village authorities of 
Sharonville, or whether said board has a right to go behind such official 
returns and enter into an inquiry as to the correctness of said official 
census." 

Section 44 of the Greenlund liquor license act provides: 

"In determining the maximum number of licenses which· shall be 
granted in any municipal corporation or township of the state, the license 
commissioners shall be governed in determining the population of said 
political subdivision by any official census which shall have been taken 
therein within the year next preceding that for which licenses shall be 
granted. * * ·~" 
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\Vebster says a census is "an official registration of the number of the people." 
The Century dictionary defines census as "an official enumeration of the in­

habitants of a state or country with the details of sex, age, etc." 
The Standard dictionary defines census "an official numbering of the people of 

a country or district." 
··Official" is defined by Funk & \Vagnall's Standard dictionary "derived from 

the proper office or officer or from the proper authority, as an official report." 
The word "govern" is defined "to rule over according to the forms or usages 

of Ia w, controlled by authority; to control physically or morally, direct influence." 
The Standard dictionary defines "govern'' "to exercise a directing power over, 

control or guide; to rule or regulate by right of authority." 
Under section 44 supra, the license commissioners shall be guided and con­

trolled by any official census which shall have been taken within the next preceding 
license year. A board such as the licensing board has only such powers and 
jurisdiction as are expressly conferred upon it by law, or which are necessarily 
i1pplied from the powers granted. They have jurisdiction to determine whether 
the census presented is in reality an official census. 

A municipality is authorized by statute (section 3625, General Code) to take 
and authenticate a census, and it is necessary that in the taking of such census 
they comply with all statutory requirements. When it appears that all the statutory 
requirements necessary to the taking of an official census have been complied with, 
the license board is authorized to accept such census, and this official census 
governs and controls them in the determination of the maximum number of 
licenses which will he granted in that suhdivision for the tax year. 

I cannot hring myself to helieve that the board possesses any jurisdiction to 
go behind the certificate of the municipality of the official census and enter into 
an inquiry as to whether the enumeration was correct or not. You state that certain 
citizens of Sharonville claim that the population of 1,022 was grossly inaccurate 
and largely in excess of the true population. To my mind it was the duty of 
persons concerned to directly attack the making of the census in the event tha:: 
they believed it was fraudulent and incorrect in its making. I am not unmindful 
of the fact that fraud vitiates anything into which it enters, and that if the 
enumeration complained of was fraudulent there should he a forum in which to 
right the wrong: but l find no authority, either express or implied, for the license 
commissioners, in what must he a collateral matter, to engage in an inquiry 
concerning the making of the enumeration. The work of the enumerators is part 
of the machinery of the taking of the census, and yet the enumeration rolls arc 
mere data from which the official census is determined. 
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After the authentication of the enumeration by the proper authorities, and the 
promulgation of the census, and the filing of such official census with the license 
board, I do not think there is any power in the said board to enter upon an in­
vestigation of any charges of fraud in the making of the enumeration. \Vhen 
the licensing board sees that the statutory requirements necessary are present and 
finds that the list authenticated is the official census, it i> my opinion that their 
powers in the matter are exhausted. 

Under the license law, in the event there is no official census taken in the 
preceding year, the board shall be governed by the latest estimates of the United 
States census bureau. I do not think it will be contended that if the board had 
received the latest estimate of the United States census bureau and announced that 
the maximum amount of licenses to be granted would be the number allowed by 
the population as shown by the estimate of the United States bureau, and some 
person would come in with an offer to pron: that the United States census 
enumerator who made,up the census rolls in the first instance bad padded same, 
and would ask the board to institute an inquiry as to whether or not said enumera­
tion was fraudulent, that such person would have any standing before the board. 
If there was fraud in the taking of the census complained of, there certainly should 
be a forum in which that might be shown, but it is utteriy beyond the jurisdiction 
of this board to enter into an inquiry of an official census after it has been 
authoritatively authenticated by the political subcliYision authorized by statute to take 
the census. 

In the case of State ex rei. \Virt YS. Cass County Court, 119 S. \V. Reporter, 
1010, a writ of mandamus against the county court of Cass county wa~ sought 
requiring it to issue to relator a license to keep a dramshop in 1-1 arrisonvilie, which 
the court had refused to grant. It was conceded by the pleadings that the relator 
was a proper party to receive a license. and that every requirement had been met 
as a prerequisite to a license, and that a license should be issued to him unless 
the county court was prevented from so doing by an election held in Cass county 
just prior to relator's application, which resulted in the adoption of what is com­
monly known as the "local option law" against the sale of intoxicating liquors at 
any place within the limits of the county. The validity of that election was the 
matter for decision. The point made against the election related solely to the­
fact that the city of Pleasant Hill. in Cass county, was included in the order of 
election. The local option statute of :\lissouri required that all cities of 2,500 or more in­
habitants in any county shall vote separately. and that they shall not be included 
in a vote by the remainder of the county. Relator claimed that the city was of 
more than 2,500 inhabitants when the election was ordered and held. It appeared 
that a proper petition. on its face, had been presented to the cotmty court, asking 
for the election, that the petition was properly signed and stated therein that 
there was no town in the county of 2,500 or more inhabitants. The clay the petition 
was presented the court ordered an election in the entire county, and recited in the 
order that there was no town or city in the county with 2,500 or more inhabitants. 
On the next day after said order the city council of Pleasant Hill ordered a 
census to be taken of the inhabitants within its limits. The census was taken and 
showed the city to contain 2,569 inhabitants, and a copy of the census was filed 
with the county clerk. Afterwards certain citizens filed a motion in the county 
court asking it to set aside this order for election and calling the court's attention 
to the census taken of Pleasant Hill. This motion was overruled and subsequently 
an election was held in the entire county on the clay set by the order of the countv 
court, which resulted in the sale of intoxicating liquors. The court held the electio;1 
was void for having included Pleasant Hill, whose census showed that it had more 
than 2,500 inhabitants, and on page 1012 uses the following language: 



.lTTORXEY GEXER.lL • 

.. X otwithstanding the return of respondents shows the proceedings of 
the county court and of the city of Pleasant Hill as herein indicated, yet 
it is ins.isted that they are not concluded by the cetbUS, or the legal results 
which ordinarily follow it, for the reasons that they allege in the return 
that the census in point of fact was fraudulently taken-that is, it was 
padded with names of persons not inhabitants-and that in reality there 
were not 2,500 inhabitants of the city. The answer made by relator to 
this position is that the proceeding for taking the census, and the taking 
thereof, were had in and before a duly constituted body or tribunal 
especially empowered by law to do so, and that as such, the result is not 
subject to collateral attack. * '' ~, Indeed it is a fundamental rule of law 
that the acts of a body intrusted by law with the performance of certain 
specified proceedings, which on their face are regularly taken, are not 
subject to attack except in a direct proceeding for that purpose. This rule 
applies as rigidly to special and inferior bodies as it does to superior courts. 
In most instances presumptions upholding proceedings in superior courts 
will not aiel omissions in proceedings of those of inferior grade; but 
where the record of the latter, on its face, is regular, it is not subject to 
collateral attack. In such instance the matter of power an!l dignity of the 
body docs not enter into the question (citing a number of a1,1tho.rities). 
Therefore, respondent's allegation of fraud in the census was the asser­
tion of matter which could not be made an issue in the present case. It 
was foreign matter, good enough in a case where such charge could be 
investigated, but which should not find place here where those concerned in 
such issue are not parties." 
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I do not see that complainant's posttlon would be any better than that of one 
who contested such a mandamus proceeding as is found in the :\Iissouri case, and 
while I am firm in the conviction that if fraud had been perpetrated this fact 
should be allowed to be shown before the proper tribunal, as I have said before, I 
am just as firmly convinced that the local liquor licensing board is not the proper 
forum for the trial of such an issue. 

It has been suggested that the granting of a license. when as a fact there is 
not sufficient population to justify the number granted, would result in the issuance 
of a certificate which would be void under the constitution. If this he so, it could 
be shown in a proper case and then the fraud would not prevail. 

In view of all the foregoing, it is my opinion that if the licensing board finds 
that the census of the village of Sharonville filed with them is an official census 
under the statute, then under the terms of section 44 of the licensing act, such 
official census governs in the determination of the maximum number of licenses 
that shall be granted in that municipality. 

Very truly yours, 
TIMOTHY S. Hor:.\N, 

Attorney Gellcral. 
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853. 

STATE BOARD OF HEALTH-PLU:\1BING REGULATIO~-KI:\'DS OF 

PIPE THAT MAY BE USED. 

In view of section 12600-176, General Code, section 39, 1111der the rules and 
1·egulations of the state bo_ard of health, restricting a house drain to be of cast iron 
pipe only, is 11ot a valid regulatio1!. Such drains may be constructed either of ca.;t 
iron pipe or of earthemmre pipe. 

CoLUMBUS, OHIO, April 14, 1914. 

HoN. E. G. LLOYD, llfcmber of Ohio State Senate, Columbus, Ohio. 

DEAR SIR :-Under date of l\Iarch 26, 1914, this department received a com­
munication from you, wherein appeared the following: 

"In the rules and regulations of the Ohio state board of health, 
relative to plumbing and drainage recently promulgated under' authority 
of the board, but I believe entirely prepared by the state plumbing in­
spector; a copy of which I am enclosing you, I find that on page 26, sec. 
39, 'kind of pipe,' that cast iron pipe only is permitted to be used. This is 
a discrimination against the use of earthenware pipe, as provided in sec. 
12600-176." 

You request an official opm10n as to the legal authority of the state board of 
health to make such discrimination. 

In reply thereto I desire to say that section 39 of the rules and regulations of 
the Ohio state board of health, governing the construction, installation and inspec­
tion of plumbing and drainage, provides as follows: 

"Section 39. Kind of pipe. All house drains shall be of extra heavy 
cast iron pipe, with well leaded and calked joints." 

Section 12600-281, of the General Code, and which is a part of the state 
Building Code, adopted by the 79th general assembly ;rrarch 31, 1911 ( 102 0. L., 
586), provides in part that it shall not only be the duty of the health department 
of municipalities, having building or health departments, but also the duty of 
the state board of health, to enforce all provisions contained in said code, relative 
to sanitary plumbing, as follows: 

"It shall be the duty of the state board of health or building inspector 
or commissioner, or health departments of municipalities having building 
or health departments to enforce all the provisions in this act contained, 
in relation and pertaining to sanitary plumbing. But nothing herein con­
tained shall be construed to exempt any other officer or department from 
the obligation of enforcing all existing laws in reference to this act." 

Part 4 of the said state Building Code referred to above, relates entirely to 
the subject of sanitation. Said part 4 is subdivided into 19 separate titles. Title 
6 thereof relates only to house sewage and drains. 

Section 12600-176 which you cite in your request, appears in the General Code 
under title 6 of part 4, of the Ohio Building Code, which as before stated relates 
solely to the subject of sanitation. Said section 12600-176, General Code, provides 
as follows: 
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"All house drains shall be of extra heavy cast iron pipe, with well 
leaded and calked joints, or of earthenware pipe jointed with mortar com­
posed of one part best Portland cement and one part clean, sharp sand." 
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From the last section it would seem that it was the legislative intent that two 
kinds of pipe be used for the construction of house drainage, to wit, either 
extra heavy iron pipe with well leaded and calked joints or earthenware pipe, 
jointed with mortar, composed of one part best Portland cement and one part 
clean, sharp sand. Section 39 of the rules and regulations of the Ohio state board 
of health, supra, apparently places a limitation upon this statutory provision by 
providing that only extra heavy cast iron pipe with well leaded and calked joints 
can he used. Inasmuch as the legislature has provided that two kinds of pipe can 
he used, as hereinbefore stated, it would seem that this limitation on the part of 
the state board of health is in contravention of the clear statutory provision con7 

tained in said section 12600-176, General Code, supra. 
lt is, therefore, my opinion that the state hoard of health is without authority 

to require that all house drains shall he constructed of extra heavy cast iron- pipe 
with well leaded and calked joints, when the legislature has provided that such 
house drains may he constructed with either such heavy cast iron pipe or with 
earthenware pipe jointed with mortar composed of one part best Portland cement 
and one part clean sharp sand. In other words, such house drains, as I view it, may 
he constructed of either of the materials specified in said section 12600-176, General 
Code, supra. 

854. 

Yours very truly, 

ABSTRACT OF TITLE. 

TIMOTHY S. HoGAN, 
Attorney General. 

Proceediugs brought by the slate to quiet title to lot No. 91l, Bowling Green, 
Ohio. 

CoLUMBUS, 0Hro, April 17, 1914. 

HoN. D. C. BRowN, Secretary Board of Trustees, Bowling Grem Normal School, 
Napoleon, Ohio. 

DEAR SIR :-I have made a careful examination of the proceedings brought by 
the state of Ohio to quiet title to out-lot X o. 91 in the city of Bowling Green, the 
same being a part of the real estate acquired for the erection of a state normal 
school. I am of the opinion that as a result of said proceedings, the state of Ohio 
now has a good and indefeasible estate in fee simple in and to said lot Xo. 91. 

The abstract has been placed in the custody of the auditor of state, as required 
by law. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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855. 

BOND ISSUE-ORDINANCE-PROVISIONS THAT SHOULD BE COX­

TAIXED IN SUCH ORDIXANCE. 

Where a city issues bonds to pay its portion of a street assessment, having been 
authorized to do so by an ordinance which does not contain the provisions such as 
required by article XII, section 2 of the constitution, and the bauds have not been 
issued, the entire legislatimz relating to such bond issue should be repassed with 
the necessary provisious incorporated therei1z. 

CoLUMBUS, OHIO, April 13, 1914 .. 

HoN. HARRY \V. KooNs, _City Solicitor, J!t. Vernon, Ohio. 

DEAR SIR :-In your letter of February 9th, you request my opmwn as to 
whether, when bonds to pay the city's portion of a street assessment have been 
authorized by an ordinance, which does not contain a provision such as required 
by article XTI, section 2 of the constitution, as interpreted in the case of Link 
vs. Karb, 88 0. S., _____ , but the bonds have not yet been issued, the defect may 
be cured by a subsequent ordinance passed and becoming effective prior to the 
issuance of bonds. 

In the opinion of the court in the case cited (Donahue, J.), appears the fol­
lowing: 

"* * ':' \Ve have reached the conclusion that, in obedience to this amend­
ment to the constitution the taxing officials of any political subdivision of 
the state must provide in the resolution or ordinance authorizing such 
issue, or in a resolution or ordinance in relation to the same subject­
matter. passed prior to the issuing of such bonds, for levying and col­
lecting annually by taxation an amount sufficient to pay the interest thereon, 
and provide a sinking fund for their final redemption at maturity." 

HoweYer, the same opinion in the very next sentence contains the following 
language: 

" * * * It does mean that, at the time the issue of bonds is author­
ized, the taxing authorities proposing to issue such bonds shall provide, 
etc." 

The syllabus of the case contains the following language: 

"Section 11, of article XII of the constitution of Ohio requires the 
taxing authorities of any political subdivision of the state proposing to 
issue bonds to provide at the time the issue of bonds is authorized, for 
levying and collecting annually by taxation, etc." 

Again, in another branch of the syllabus the following language appears: 

"This provision of the constitution does not require that at the time 
the issue of bonds is authori:::ed, there shall then be levied any specified 
amount or any speCific rate, but it does require that provision shall then 
be made for an annual levy, etc." 
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I am informed that the common pleas court of Hamilton county has held that 
where the original ordinance authorizing the issue of bonds fails to contain the 
requisite provision, it is not possible for the defect to be remedied by subsequent 
legislation prior to the actual issuance of the bonds. This would seem to be in 
accord with the syllabus of the above case, and with certain portions of the opinion, 
though inconsistenr with other language used in the opinion. 

The constitution itself does not speak of the time of the authorization of the 
issuance of bonds in so many words. It requires that: 

··x o bonded indebtedness of the state, or any political subdiYision 
thereof, shall he incurred or renewed, unless, in the legislation under 
which such indebtedness is incurred or renewed, provision is made for 
levying and collecting by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption at 
maturity." 

(Art. XII, section II Ohio Constitution.) 

confess I do not feel like. expressing an unequi\·ocal opinion upon the question 
which you ~ubmit. 1 am clear, however, that it is at least safer, under the cir­
cumstancrs mentioned, by you, to repass the entire legislation relating to the 
issuance of bonds with the necessary provision incorporated therein. 

Yours very truly, . 
TIMOTHY s. HOGAN, 

A ttonii!J' Ge11cral. 

856. 

B1\XKS AXD RAXKI~G-CU:\TULAT!VE VOTTXG. 

Cumu/ati1•c ••oti11g by stocldwlders i11 a state ba11k is not j>crmissiblc. 

CoLL:MBL's, OHio. April 3, 1914. 

lioN. EMJ·.RY L\TL\NXER, Suj>erinte11dent of Banks, Columbus, Ohio. 

DEAR SIR :-On February 12, 1914, you made the following request for my 
opinion: 

"Please render to this office an opinion as to whether or not cumulative 
voting by the stockholders of the state hanks is permissible, as defined 
in section 3245, R. S." 

Section 3245, R. S., is now section 8636 of the General Code and is as follows: 

''At the time and place appointed, directors shall he chosen by ballot, 
by the stockholders who attend either in person or by lawful proxies. 
At such and all other elections of directors, each stockholder shall have 
the right to vote in person or by proxy the number of shares owned by 
him for as many persons as there are directors to he dected, or to 
cumulate his shares and gi\·e on candidate as many votes as the number of 
directors multiplied by the number of his shares of stock equals, or to 
distribute them on the same principal among as many candidates as he 
thinks tit. Such directors shall not be elected in any other manner, a 
majority of thl' number of shares shall he necessary for a choice, hut no 
person shall vote on a share on which an installment is due and unpaid." 
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This section is one of the provisions of chapter 1, division 1, title 9, part second 
of the General Code governing the organization and powers of private corporations. 

Section 8737 is contained in the same chapter of the General Code and is as 
follows: 

"This chapter does not apply when special prOvisiOn is made in sub­
sequent chapters of this title, but the special provisions shall govern, unless 
it clearly appears that the provision is cumulative." 

Chapter 2 of division 5, title 9 part second of the General Code, provides for 
the organization and power of banks, and practically all the sections of this chapter 
were contained in what is known as the "Thomas act," passed in 1908. I quote the 
following sections of this chapter: 

"Section 9712. At the time and place appointed, directors shall be 
chosen in the manner provided for other corporations. 

"Section 9714. 1 n all other respects, such corporation shall be created, 
organized, governed and conducted in the manner provided by law for other 
corporations insofar as not inconsistent with the provisions of this chapter. 

"Section 9730. In elections of directors, and in deciding questions at 
meetings of stockholders, each stockholder shall be entitled to one vote for 
each share 'of stock held by him. Any stockholder also may vote by proxy 
duly authorized in writing." 

The three last sections which I have quoted, as I have stated above, were all 
part of the "Thomas act" passed in 1908, and were, therefore, passed subsequent 
to section 8636, which in its present form was passed April 23, 1898, 0. L., 230. 

It is needless, however, -to have reference to the rule that as bet~·een a general 
statute and a special statute covering part of the subject-matter embraced within 
the general statute, if the special statute was passed subsequenly to the general 
statute, the special provision will control for the reason that this rule is carried 
into the statutes themselves, and as to all corporation laws, the special provision 
under section 8737, above quoted, governs .unless it appears that such special pro­
vision is clearly cumulative to the provision contained in the general statute. 

There would be no difficulty whatever as to your question were it not for section 
9730, for the election of directors of banking corporations under sections 9712 and 
9714, above quoted (were it not for section 9730), would clearly he governed by 
section 8636 of the General Code. 

This section provides for the election of directors by the stockholders who 
attend the meeting provided for by section 8635 ; it provides that the stockholders 
may attend either in person or by proxy; it further provides that each stockholder, 
at this as well as all other elections of directors, shall have the right to vote in 
person or by proxy the number of shares owned by him for as many persons as 
there are directors to be elected; and then the section provides for cumulative voting. 

Section 9730 is a special provision upon this same subject-matter-that is the 
election of directors, and it simply provides that in the election of directors, and in 
deciding questions at meetings of stockholders each stockholder shall be entitlerl 
to have one vote for each share of stock held by him. It also provides that each 
stockholder may vote by proxy, duly authorized in writing, but is entirely silent 
upon the subject of cumulative voting. We must presume that section 9730 was 
passed for a definite purpose; that purpose seems to be to define the voting 
power of stockholders as well as the power to vote by proxy, and this voting 
power is limited to one vote for each share of stock held by each stockholder. If 
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it were intended to allow cumulath·e 1·oting then this section is entirely unneces­
sary, for as I have before pointed out, were it not for section 9730, then under 
sections 9712 and 9714 the matter would clearly be controlled by section 8636, and 
the right for cumulative voting would be given; but as this section speaks upon the 
subject of the voting power of stockholders and is silent as to cumulath·e voting, 
it seems to me that the only construction which can be gh·en it. is that this power 
is denied. 

This construction, I think, is strengthened by the rule that in the absence of 
specific statutory authority cumulative voting is not authorized. State ex rei. vs. 
Stockley, 45 0. S., 304. 

:\Iy attention has been called to an opinion of my predecessor, llon. U. G. 
Denman, rendered on Xovember 18, 1908, to Hon. B. B. Seymour, ~uperintendent 
of banks, in which the conclusion is expressed that as no special provision is in­
corporated in the Thomas act with reference to cumulati1·e voting, then that the 
general provision now embodied in section 8636 would apply, and such practice 
would be permissible in the election of directors of banks. . 

For the reasons stated above, viz., that in my view of section 9730 it is a 
provision co1·ering the voting power of stockholders in banking corporations, and 
limiting such. power to one vote for each share of stock, without authorizing 
cumulative voting, I am unable to agree with the above opinion, and am forced 
to the conclusion that cumulative voting by stockholders of state banks is not 
permissible. 

857. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BAXKS AXD BAXKIXG-PRIVATE BAXK CHAXGIXG TO:\ NATIOXAL 
BANK. 

When a pri~·atc bank becomes a natio11al bank. i11 tal?illg nut a 11atio11al charter, 
it is 11ot necrssary for the state banking de/Jartment to have a11y guarantee of 
statement whereby it /mows that the depositors of tlze old bank are paid in full by 
liquidation. 

CoLlJMBL'S, OHIO, April 14, 1914. 

HoN. EMERY L\TTANNER, Superillteudcllt of Banks, Columbus, Ohio. 

DEAR SIR :-Under date of February 5, 1914, you wrote asking my opinion 
as follows: 

"\Vhen a private hank becomes a national bank through taking out a 
national charter. is it necessary for this department to have any guarantee 
or statement whereby it knows that the depositors of the old hank arc paid in 
full by liquidation?" 

:\s to a state bank, that is a bank incorporated under any ~pecial or general 
law of the state, provision is made for the organization of such bank into a national 
bank by conversion; that is, by the execution hy the directors of the hank or a majority 
thereof, to the comptroller of currency, of a certificate to the effect that the 
owners of two-thirds of the stock have authorized the directors to make such 
certificate and to change and com·ert the bank into a national association. (L'. 
S., Revised Statutes, 5154.) 
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In the conversion of· a state bank, there is not a dissolution of the state 
corporation, but merely a change of title and governmental supcrvision ; the bank 
is liable for all obligations and may enforce all contracts made with it while a 
state corporation. (.\letropolitan Xational Bank vs. Claggett, 141 lJ. S., 520.) 

Although, as just noted, a state bank may become a national bank by con­
version in the manner just noted, it may, if preferred, be placed in voluntary 
liquidation in conformity to said law, and a national bank organized, in conformity 
to the general provisions with respect to the organization of such banks, which 
when chartered may acquire the purchasable assets of the former bank. In the 
latter case a specific contract is necessary for the purchasing of assets and as­
,umption of liabilities to depositors and other creditors of the state bank. In 
such case bills receivable and other assets should be listed and properly cndoroed 
o\·er to the new bank; the banking house, if purchased, should be deeded to the 
new bank and the deed recorded: all general and individual accounts should be 
closed or transferred and new accounts opened: and old pass books called in ami 
new books issued. The capital of the newly organized bank must be paid by 
the share holders in cash and not in the assets of the closed and liquidated slate 
bank. X o provision is made in the law for the organization of a private hank 
into a national bank hy conversion and it follows that the only way in which the 
individuals composing such private hank can become a national bank. is Ly the 
process of liquidation, whereby the affairs of the private bank ;ue closed up a!HI 
a national bank charter recei\·ed and taken by such persons in conformity with the 
provisions with reference to the organization of national banks. In such case 
a specific contract is necessary for the purchase of the assets of the private bank 
and the assumption of its liabilities to depositors and other creditors. T n mch 
case I know of no provision requiring the private bank to give to your department 
any statement showing that the depositors of the old bank are paid in full by the 
liquidation, nor is there any provision requiring· the newly organized national 
hank to make any statement of this kind. The relation of debtor and creditor 
exists hetween the persons composing a prh·ate bank and its depositors, and this 
relation exists until their claims are fully paid. unless, of course, they consent 
to the transfer of their accounts to the new bank in pursuance of agreement he­
tween such banks. Xothing in the \;iews here expressed is inconsistent with the 
right of your department to examine private banks according to the authority 
given in the private banking act of April 19, 1913 ( 103 0. L., 3i9), and it would 
undoubtedly be the right of your department to know before a private bank is 
liquidated for the purpose of becoming a national bank. that such private bank was 
in condition to meet all of the claims of its depositors, and if not, to cause liquida­
tion of the same to be made under the supervision of your department as de­
scribed by statute. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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841. 

STATE CASE-EXPEXSES OF POLICE DEPART:\IE~T IXCURRED IN 
STATE CASES-TO BE PAID BY COUXTY-FEES TO BE RECEIVED 
BY CHIEF OF POLICE-SERVING OF WARRAXT BY PATROU.fA~­
FEES FOR SAME. 

1. Expeuses incurred in the prosecution of an offense against the state law are 
in Ohio intended to be charged upon the county and not upon the city, consequently, 
no portion of the expense of a police department incurred il£ the prosecution of a 
party charged with the commission of a felony who has fled a county is charged to 
·the city. 

2. In a state case the chief of police is entitled to receive only such fees as are 
paid for services by him personally performed, and the same rule applies to any 
other municipal officer performing services in a state case. 

3. When a patrolman is sent to a neighboring city to return a person charged 
with the commission of a felony or a misdemeanor, a warrant must be issued not, to 
the chief of police, but to the patrolman himself, in which case the patrolman is 
entitled to receive and retain the fee allowed for such service under section 4581, 
General Code. 

CoLUMBus, OHIO, April 4, 1914. 

Bureau of Inspection and Supervisioll of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :·-Under date of Niarch 3, 1913, you request my opinion as follows: 

"1. What portion. of the expense of a police department incurred in 
the pursuit of a party charged with the commission of a felony who has 
fled the county. is chargeable to the city? 

"2. \Vhat, if any, fees may be taxed in the name of the chief of police 
upon the warrant of arrest issued by the police court in a felony case to 
be paid by the state if convicted and sentenced to the penitentiary? 

"3. If a patrolman is detailed by the chief of police to go to a neighbor­
ing city to return a person charged with the commission of a felony or 
misdemeanor, what, if any, fees for such service in the name of the chief 
of police may be taxed in the case and recovered from the state or the 
defendant, as the case may be?" 

Answering your first question, the conduct of the police department in reality 
belongs to the state. The duties pertaining thereto are state functions anq ad­
ministered in behalf of the state and when such duties are in whole, or in part, 
authorized to be performed by the officers of the municipal corporation they are 
so performed by such officers as agents of the state executing governmental func­
tions. 1 Dillon on i\funicipal Corporations, section 103 and section 390; City of 
Cleveland vs. Paine, 72 0. S., 347; State ex rei. vs. Stobey, 194 Mo. page 19 (6th 
syl.); Everill vs. Swan, 17 Utah, 114 (2 par. syl.); Hopewell vs. State, 22 Ind. 
Appellate Court Reports 489. 

And on in various prosecutions the methods of compensating officers for the 
performance of such duties and for the reimbursement of expenses incurred by 
them in the performance of the same are varied, according as the legislature has 
seen fit to. impose the burden upon either the state or the municipality, or by 
dividing the obligation of making recompense between both the state and the 

15-A. G. 
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municipality. In some states the police officials of the municipality receive a stated 
salary and the fees earned in both state and city cases are required to be paid 
into the city treasury. This method has been upheld in Labour vs. Polk county, 
70 Iowa, 568. On page 570 of this case the court says: · 

"Tl1e statute authorizing the city council to fix the salary for the 
police judge expressly provides that it was not intended to abolish fees 
then allowed by law, but to reqaire the same to be paid into the treasury. 
It is the policy of the state to provide for the expense of enforcing its 
criminal laws. To some extent it does so by making provision for the 
payment of fees to justices and police judges aiding in the enforcement of 
such laws. If the cities provide for salaries for the payment of its officers 
for duties performed in the enforcement of criminal laws of the state, it 
is competent for the legislature to make provision for the reimbursement 
of the cities. This is just what the statute provides." 

To the same effect the city of Des Moines vs. Polk county, 107 Iowa, 527. 
In other states it has been held that a fixed salary paid by a city to a city 

marshal was a proper charge upon the city, and that such officers would be con­
sidered fully reimbursed thereby for their services in both city and state criminal 
cases, the county being relieved from the payment of any expenses or fees incurred 
in the performance of all such duties by city officials so compensated. 

Under section 536 of the General Code the marshal of a city is not entitled to 
recover from the county in which the city is located for services rendered in the 
administration of the criminal law. (Syl. Christ vs. Polk county, 48 Iowa, 502.) 

On page 304, the court said : 

"In support of the plaintiff's view, it may be said that the services were 
rendered in the administration of the criminal laws of the state, the expenses 
of which administration are certainly for the most part made by law charge­
able upon the counties. But no one will deny that it is competent for the 
legislature to impose such expenses ir: part upoa cities. We think it vlr­
tnally so provided in providing the duty of city marshals. And, to our 
mind, the provision is not unreasonable. The citizens of a city are a part 
of the general public, and as such they have a general interest in the :;up­
pression of crime. * * *." 

Also see Guanella vs. Pottawattamie county, 84 Iowa, page 36. 
"The salaried recorder and policeman of a city, invested by law with the juris­

diction and power of justice and constable respectively, are not entitled to receive 
in addition to their salary the fees fixed by law for justices and constables for 
similar services." Johnson vs. State, 94 Tenn., page 499 (2 par. syl.). "The marshal 
of a city incorporated under the general law is not entitled to any fees in city or 
other cases * * *" (2 par. syl.) City of Brazil vs. McBride, 69 Ind., 245. 

In other jurisdictions methods of dividing expenses and fees incurred in such 
criminal and police prosecutions have been upheld. Thus in the case of Norwich 
vs. Hyde, 7 Conn., 529, example is afforded of a method of making the town in 
which conviction was had liable for the costs of prosecutions before justices of 
the peace, and making the county liable for such cost when the prosecution was 
conducted in a county or superior court, and in the case of People vs. Board of 
Auditors, 53 N. Y. supplement, page 740, example is afforded of a method of making 
the fees of officers in criminal cases tried before a magistrate in the town where 
the offense was committed a charge upon that town. In Kentucky and in Michigan 
the pia~ is followed of making the county liable for .fees incurred in the prosecu-
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tion of state offenses no matter where tried and without regard to the official 
character· of the officer executing the process, and making the fees incurred in 
the prosecution of violation of ordinances and municipal police measures a charge 
upon the municipal it)'· In these statutes e\·en though city officers are paid a stip­
ulated salary by the city, they are permitted to receive and retain for their own use 
fees from the county for services in state criminal prosecutions, and they receive 
reimbursement for expenses incurred under a like method of separated liability as to 
county and city. Thus the syllabus in the case of Burke on Petition, 101 Ky., 175, 
ts as follows: 

"1. The provision of section 3064, of the Kentucky statutes, which is 
a part of the charter of cities of the second class, that 'all officers, deputies 
and employes of the city * * * shall be paid a fixed salary and not other­
wise, and all fees and commissions authorized by law shall revert to and be 
for the use and benefit of the city' has reference alone to fees, costs and 
'commissions arising out of their performance of duties to the city, and does 
not authorize the city to convert to its use the fees allowed by the state 
to such officers for the arrest of felons under the provisio~s of section 
354, of the Kentucky statutes." 

And in the case of White vs. Board of Supervisors, lOS :Michigan, 608, the third 
and fifth paragraph of the syllabus are as follows: 

"3. A provision of a city charter which makes it the duty of policemen 
to serve and execute all process directed or delivered to them for service, 
and for that purpose given to them all powers of constables and which 
further provides that they may serve and execute, within the limits of 
the city, any other process which by law a constable may serve, is within 
the power of the legislature to enact. 

"5. The fact that the policeman has received his full pay from the city 
for such services, without reporting on oath to the council the amount of 
all moneys and fees received by him for services as policeman, as required 
by the city charter, is no defense to a valid claim against the county for 
such services, the compensation for which is prescribed by law." 

I am of the opinion that the plan intended to operate within the state of Ohio 
as regards the liability for such costs and expenses is one substantially similar to 
that endorsed in the states of Kentucky and Michigan, as above exemplified. 
Throughout the statutes the intention is manifest to keep separate and apart all 
matters relating to the prosecution of city ordinances and police measures as opposed 
to prosecutions of state criminal cases. Thus in police and mayor's court prosecu­
tions of state offenses must be brought in the name of the state, and those of 
municipal ordinances in the name of the city, and the officials of these courts must 
keep separate and render separate account of fees and costs taxed and received in 
these cases. This distinction is everywhere clearly marked with respect to the 
payment of such fees and costs; thus in section 4534, General Code, it is provided 
that the fees of mayor in all cases excepti11g those arisi11g out of violatio11 of ordi-
1W1lces shall be the same as those allowed justices of the peace for similar services, 
and the fees of the chief of police and his deputies in all cases (with the same 
exception) shall be the same as those allowed sheriffs and constables in similar 
cases. And in police court, under section 4581, General Cocle, fees in cases for 
violation of ordinances are fixed by council, while fees for services in state cases 
are the same as those allowed in the probate court or before justices of the peace. 

Sections 3016, 13436 and 13439 of the General Code points definitely and clearly 
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to liability on the part of the county to municipal officers for fees and expenses 
incurred by them in the prosecution of state offenses. The case of City of Ports­
mouth vs. Milstead and Baucus, 8 0. C. C. Reports, 1\. S. page 114, maintains its 
ground on this theory as to the division of responsibility as between city and county 
in this connection. The syllabus of this case is as follows: 

"I. The provisions of section 1536-633, R. S. ( 4213 General Code), 
requiring 'that all fees pertaining to any office shall be paid into the city 
treasury' has reference to municipal fees solely, or such fees as may be 
fixed by municipal authority. Said section does not authorize cities to inter­
fere with the fees of mayors or chiefs of police in state criminal cases; 
whether such authority can be delegated to municipalities, Quaere?" 

I am, therefore, of the opinion that expenses incurred in the prosecution of an 
offense against a state law are in Ohio intended to be charged upon the county and 
not upon the city. My answer to your first question, therefore, is to the effect that 
no portion of the expense of a police department incurred in the pursuit of a 
party charged with the commission of a felony, who has fled the county, is charge­
able to the city. 

Answering your second question, fees in the police court are fixed by section 
4581, General Code. This statute is as follows: 

"Other fees in the police court shall be the same in state cases as 
are allowed in the probate court, or before justices of the peace, in like 
cases, and in cases for violation of ordinances such fees as the council, by 
ordinance, prescribes, not exceeding the fees .for like services in state cases." 

This is the only statute which I am able to find which would in any way 
authorize the payment of any fees to the chief of police for services in the police 
court, and I am of the opinion that the fees allowed to whatever officer is authorized 
to perform police services in the probate court or before justices of the peace, are 
authorized by section 4581 to be paid to the officer authorized to perform these 
services in the police court. The fees of a chief of police, therefore, or any other 
municipal officer who executes process or performs service in the prosecution of 
state offenses in a police court, are the same as those allowed in the probate court 
or before justices of the peace in like cases. Fees in the probate court for such 
services are fixed by section 11204 of the General Code. This section is as follows: 

"The fees of witnesses, jurors, sheriffs, coroners and constables, for all 
services rendered in the probate court, or by order of the probate judge·, 
shall be the same as is provided by law, for like services in the court of 
common pleas." 

Under this statute, therefore, the fees of any police officer serving in the police 
court are the same as those allowed for like services in the court of common pleas, 
and inasmuch as the sheriff is the only officer for whom such fees are fixed in 
the common pleas court, we must conclude that a municipal police officer for services 
in police court is entitled to the same fees as are permitted to sheriffs for services 
in the common pleas court in similar cases. 

Fees authorized to be paid before justices of the peace are those fixed for 
constables by section 3347, General Code. 

A municipal police officer, therefore, is. authorized by section 4581, General 
Code, to receive the same fees that are allowed to sheriffs and constables in similar 
cases. This is specifically provided by section 5434 of the General Code for service 
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in a mayor's court, and in construing this section in an opinion to the bureau 
of inspection and supervision of public offices under date of August 30, 1911, T 
held that under this authorization a chief of police for all services which he is 
called upon to perform, and which if performed a constable fee is provided by the 
sections relating to constables, that fee should control, but that where a chief of 
police is called upon to perform a service for which no fee is provided in the case 
of constables, and for the same service a fee is provided in the case of a sheriff, 
the latter measure should control. I believe that the sections are substantially in 
pari materia, and that the same construction should be accorded section 4581, Gen­
eral Code. 

A chief of police, therefore, for services in the police court is to be allowed 
the fees for sheriffs and constables in similar cases. This holding is in accordanc~ 
with the mind of the court in the same case of Delaware vs. Matthews, 15 C. C. 
n. s. wherein, on page 40, the court said: 

"The chiefs of police in cities having a police court are to receive like 
fees as constables and sheriffs in the probate court and before justices of 
the peace." 

Your question asks, however, what fees may be paid by the state in the name 
of the chief of police upon conviction and sentence to the penitentiary of a felon. 
Section 3016 of the General Code is the only section which authorizes payment of 
fees upon conviction of a felon prior to issuance of execution. This section is 
as follows: 

"In felonies, when the defendant is convicted the costs of the 
justice of the peace, police judge, or justice, mayor, marshal, chief 
of police, constable and witness, shall be paid from the county treasury 
and inserted in the judgment of conviction, so that such costs may be 
paid to the county from the state treasury. In all cases, when recognizances 
are taken, forfeited and collected and no conviction is had, such costs 
shall be paid from the county treasury." 

The question in issue, therefore, is whether or not a chief of police under this 
section is authorized to be paid fees from the county treasury upon conviction of 
a felony for services which are performed by patrolmen or other officers of the 
municipality, as I think it is clear there will be no dispute that this section does 
authorize the chief of police to receive fees in this manner for services which he 
himself performed. 

The chief of police or municipal police officer!'1 are authorized to ac,t in the 
execution of process or to perform any services in criminal cases only in municipal 
courts. I do not pass upon any of the -provisions of special municipal or police 
courts, .but refer only to the general provisions applying to mayors' courts and 
police courts. The sections authorizing service in these courts are as follows: 

"Section 4535. In felonies, and other criminal proceedings not herein 
provided for, such mayor shall have jurisdiction and power throughout the 
county, concurrent with justices of the peace. The chief of police shall 
execute and return all writs and process to him directed by the mayor, and 
shall by himself or deputy attend 011 the sittings of such court, to execute 
the orders and process thereof and to preserve order therein, and his juris­
diction and that of his deputies in the execution of such writs and process, 
and in criminal cases, and in cases of violations of ordinances of the cor­
poration, shall be co-extensive with the county, and in civil cases shall be co-
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extensive with the jurisdiction of the mayor therein. The fees of the 
mayor in all cases, excepting those arising out of violation of ordinances 
shall be the same as those allowed justices of the peace for similar services 
and the fees of the chief of police. or his deputies in all cases, excepting 
those arising out of violation of ordinances shall be the same as those 
allowed sheriffs and constables in similar cases. 

"Section 13500. The warrant shall be directed to the sheriff or to any 
constable of the county, or when it is issued by an officer of a municipal 
corporation, to the marshal or other police officer thereof, and, by a copy 
of the affidavit inserted therein or amended and referred to, shall show or 
recite the substance of the accusation and command such officer forth­
with to take the accused and bring him before the magistrate or court 
issuing such warrant, or other magistrate of the county having cognizance 
of the case, to be dealt with according to law." 

Section 4534 authorizes the chief of police to execute and return all writs of 
process to him directed by the mayor's court, and he is also authorized by this 
section to perform these services by deputy, and this statute further fixes the fees of 
both the chief of police and of his deputy. 

In the case of Delaware vs. Matthews, 13 0. C. C., N. S., p. 114, this statute 
as it formerly existed was constmcd as not authorizing any fees whatever to 
chiefs of police. Since this decision, the provision therein authorizing fees to the 
chief of police and his deputy was incorporated. Now since this provision, as it 
now stands, only authorizes fees to the chief of police or to his deputy, I am of 
the opinion that only the chief of police or such deputy is authorized to receive 
any fees under this section, and if a warrant is issued or services performed by any 
other municipal court officer he would not be entitled to fees therefor under the 
ruling of Delaware vs. Matthews. The statutes do not recognize any such position 
as deputy chief of police. \Vhether or not council could create such a position 
I believe is a close question, but I am of the opinion that under this statute th~ 
chief of police is authorized to specially deputize any police officer in his depart­
ment to perform services in the mayor's court. When an officer is so deputized, or 
if there exists a legally constituted deputy chief of police, either of these officers 
would be entitled to fees under this section. In no sense does this statute authorize 
the chief of police to receive fees earned by a deputy or to have them taxed in his 
name. The fees authorized by this statute are taxed in the name of the deputy 
and not in the name of the chief of police for services performed by such deputy. 
I base this conclusion upon the language of the statute which provides that the 
fees of a chief of police or of his deputj• shall be the same as those allowed to 
sheriffs or constables in similar cases. 

Answering your question as to mayors' courts, therefore, as regards section 
3016 of the General Code, the chief of police is authorized to be paid by this 
statute for services in mayors' courts only, such fees as are allowed for compensa­
tion for services performed by himself. 

Section 13500, General Code, above quoted, must be pointed to as the section 
authorizing a municipal court officer to perform services in a police court. I am 
of the opinion that the words "or other officer," as used therein, extends to all 
members of a city police force, and can by no means be restricted so as to apply 
to the chief of police alone. This language, therefore, authorizes the warrant· to 
be issued to any member of a city police force. There can be no doubt that the 
words "police officer" is a generic term and includes all patrolmen and other in­
feriors of the police department as well as the chief executive thereof. There is 
nothing in these sections either, therefore, which authorizes an inferior police officer 
in a city to act in the name of the chief of police, and I am of the opinion that 
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when a warrant is issued to such an officer he acts in his own name, and whatever 
fees are authorized to be taxed for the services are taxed also in the name of such 
officer executing the process or performing the service. 

I can find no authority in the statutes, therefore, pertaining to mayors' or 
police courts (where alone a chief of police is authorized to perform services) 
which would permit any fees to be taxed in the name of the chief of police, except 
where that official himself performs the service or executes the process. Since 
the chief of police alone is mentioned in section 3016, General Code, and no mention 
is made of other police officers of a municipality, section 3016, General Code, cannot 
be construed as authorizing any fees whatever for police services to be paid from 
the county treasury on conviction of a felony where a municipal officer other than 
the chief of police performs the service or executes the process. 

There is seemingly an inconsistency in authorizing fees to be paid chiefs of 
police under such circumstances, and not extending the same benefit to inferior 
officers of the municipality who perform the same services. The language of 
section 3016, General Code, however, will not permit of any other holding, and 
when we consider the effect of the case of Portsmouth vs. Milstead, above quoted, 
wherein it was held that chiefs of police were entitled to retain in their own name 
fees earned by them in state cases, a decision to the effect that the chief of police 
is not entitled to fees earned by his subordinates appears to be supported in logic. 

The only other instance in which fees may be paid by the state, is provided by 
section 13727, General Code, authorizing payment of fees, when a writ of execu­
tion against a convict fails to produce an amount of money sufficient for the pay­
ment of costs of conviction. This statute, of course, extends to all fees which are 
authorized to be taxed in behalf of any police officer, and when any fees are paid 
in accordance therewith, the answer to your question is that the chief of police 
would be entitled to receive only such fees as are to be paid for services by him 
personally performed, and the same rule applies to any other municipal officer 
performing services in a state case. 

Answering your third question; the answer to this question is afforded by the 
answer to your second question, as regards the mayor's court under section 3534, 
General Code. A patrolman might be S[Jecially deputized by the chief of police to 
act in the manner contemplated by your question, but in that case, the fees for such 
service would be taxed in the name of the special deputy, and not in the name of 
the chief of police. In the case of such deputation by the chief of police for 
services in the mayor's court, however, I am of the opinion that the warrant must 
be issued not to the chief of police but to the deputy himself, as that statute only 
authorizes the chief of police to attend on the sittings of such court by deputy 
for the purpose of executing process thereof and to preserve order therein, and 
I am unable to see how this language would justify the chief of police in deputizing 
a patrolman to serve a warrant which had been issued to the chief of police in his 
own name. 

As regards service in the police court, which as aforesaid is authorized by 
section 13500, General Code, I am of the opinion that this statute contemplates that 
the warrant be issued to the officer who is to serve the same, and if the same is 
issued to the chief of police he must himself perform the service, and when so 
doing would be entitled to have taxed in his name the fees for such services. 
When, however, it is desired to have a patrolman execute such warrant, the warrant 
must be issued directly to that official, in which case, the patrolman would be en­
titled to receive and retain the fees allowed for such service under section 4581, 
General Code. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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858. 

BOND ISSUE- STREET IMPROVEMENT- DIRECTOR OF PUBLIC 
. SERVICE-COUNCIL. 

Where at a general election the city is authori:::ed to issue bonds to defray 
the city's portion of the expense of the elimination of the grades of streets where 
they intersect railroads of the city, the director of public service is . authorized 
to organize this work by the appointment of a suitable representative and assistant, 
subject to the supervision of council as to fixing salary and compensation. 

CoLUMBUS, OHio, April 20, 1914. 

HoN. GEORGE J. CAREW, City Solicitor, Youngstown, Ohio. 

DEAR SrR :-Under date of February 2, 1914, you inquire: 

"At the general election held on November 4, 1913, the city of 
Youngstown authorized the sale of $800,000 worth of bonds to defray 
the city's portion of the expense of the elimination of the grades of a 
large number of streets where they "intersect the various railroads of the 
city, and a number of questions have arisen as to the authority of council 
and other city officials growing out of this matter. None of these 
bonds have been issued. 

"First. Has the director of public service authority to organize this 
work by the appointment of a suitable representative and assistants, in­
dependent of any action of council authorizing him to do so? 

"Second. If he has such authority, does such authority include power 
to fix salaries of such representative and such assistants or to fix the 
salaries of any of them? 

"Third. In case an ordinance is passed by council authorizing the 
service director, generally to organize the work of eliminating the grade 
crossings and to appoint necessary assistants, does such ordinance carry 
with it the power to fix salaries?" 

Answering' your first question, section 4327 of the General Code provides as 
follows: 

"The director of public service may establish such subdepartment as 
may be necessary and determine the number of superintendents, deputies, 
inspectors, engineers, harbor masters, clerks, laborers and other persons 
necessary for the execution of the work and the performance of the duties 
of this department." 

It has always been the holding of this department that the director of public 
service, under this statute, is permitted to determine finally the necessary rep­
resentatives and assistants for any work properly within the department, and 
there is no requirement of any statute making it necessary for council to authorize 
him to appoint such representatives and assistants for any particular work. 

Under section 4327, General Code, the director of public service is given 
primary control over his department, and it is within his province to determine 
the personnel of that department. 

Section 4214 of the General Code, is as follows: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the mtmber of officers, clerks and employes 
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in eaclz departmeut of tlze city government, and shall fix by ordinance or 
resolution their respective salaries aud compensation, and the amount of 
bond to be given for each officer, clerk or employe in each department of 
the government, if any be required. Such bond shall be made by such 
officer, clerk or employe, with surety subject to the approval of the mayor." 
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It is well settled that this section gives the exclusive right to council to fix 
salaries of representatives, assistants and all regular employes in the department of 
public service. Under this section council is given the power of supervising, to 
a certain extent, the number of positions in other departments. 

While I have held that it is mandatory upon council to fix some salary or 
some compensation for officers, assistants or employes, sanctioned for the department 
by the director, nevertheless, determination of the amount of such compensation 
is solely within the province of council, and council may fix the same in accordance 
with its own judgment of the duties which the person compensated is obliged to 
perform. 

The work at the present stage of the proceedings is not yet definitely fixed 
and determined. Bonds have been authorized to provide funds for the same, but 
the bonds have not yet been sold. No contract has been authorized by council and the 
duties at the time, which may reasonably be deemed to rest upon the department of the 
director of public service with respect to the contemplated improvements can, 
at the most, be of a mere preliminary or preparatory nature. Just what employes 
are necessary for this work is a matter entirely within the discretion of the director 
of public service, subject, of course, to supervision of council through its power 
aforesaid-of fixing salary and compensation. 

The foregoing would seem to render unnecessary any answer to your second 
and third question. 

859. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABSTRACT OF TITLE AND DEED. 

Abstract of title and deed to armory site, Marietta, Ohio. 

CoLUMBUS, OHIO, April 24, 1914. 

CoL. BYRON L. BARGAR, Secretary, State Armory Board, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge the receipt of your letter of April 2nd, en­
closing a deed from the city of Marietta to the state of Ohio, for certain premises 
upon which it is proposed to erect an armory, together with abstract of title 
therefor. 

I have carefully examined said deed and it is my opinion that the same 
conveys to the state of Ohio a sufficient title to warrant your board in erecting 
an armory thereon, pursuant to the provisions of house bill No. 35, passed February 
4, 1914, approved February 17, 1914, and filed in the office of the secretary of state 
February 20, 1914. 

The abstract should be extended so as to include the ordinance of the city of 
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Marietta, donating this land to the state of Ohio, also the order of the county 
commissioners of Washington county, authorizing the making, execution and 
delivery of said deed. 

860. 

The abstract and deed are herewith returned. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 

VOLUNTEER FIREMEN NOT PROHIBITED FROM MAKING CERTAIN 
CONTRACTS. 

A volunteer firemen is not ·within the provision of section 12910 and section 
·12911, General Code, prohibiting firemen from bei1tg interested in contracts 011 

the ground that said statutes do not contemplate such a casual employment. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. CLARE CALDWELL, City Solicitor, Niles, Ohio . 

. DEAR SIR :-Under favor of March 7th, you inquire as follows: 

"Please advise if in your opinion members of a volunteer fire depart­
ment recelVmg pay from the city for each fire which they attend, would 
fall under the sections of the General Code, 12910, 12911 or any other 
section of the Code so that they would be prohibited from being in­
terested irr contracts made with the city or from doing any kind of work 
requiring pay from the city. 

"If in your opinion they are prohibited from having an interest in 
such a contract, would the fact that they were serving on said fire de­
partment without pay, make may difference?" 

Sections 12910 and 12911 of the General Code, are as follows: 

"(12910) Whoever, holding an office of trust or profit by election or 
appointment, or as agent servant or employe of such officer or of a board 
of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the uses of the county, township, city, village, 
board of education or a public institution with which he is connected, 
shall be imprisoned in the penitentiary not less than one year nor more 
than ten years. 

"(12911) Whoever, holding an office of trust or profit, by election or 
appointment, or as agent, servant or employe of such officer or of a board 
of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, village, 
board of education or a public institution with which he is not connected, 
and the amount of such contract exceeds the sum of fifty dollars, unless 
such contract is let on bids duly advertised as provided by law, shall be im­
prisoned in the penitentiary not less than one year nor more than ten 
years." 

To come within the prohibition of these statutes, a volunteer fireman must 
hold an office of trust or profit by election or appointment, or, he must be an agent, 
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servant or employe of such officer or of a board of such officers, as these latter 
terms are intended by these statutes. In an opinion addressed to the bureau of in­
spection and supervision of public offices, under date of October 1, 1913, I have 
held that the words "agent," "servant" or "employe" as used in these statutes refer 
solely to persons serving in such positions in a public capacity. 

In State ex rei. vs. Jennings, 57 0. S., 415, it was held that a fireman employed 
by the council to perform the usual duties of a fireman, was not a public officer. 
A fortiori, a volunteer firemei1, whose duties are transient and indefinite, even 
though he exercises them in a somewhat more independent capacity, may not be 
deemed the holder of an office of trust or profit. 

We are therefore called upon to decide whether a volunteer firemen is an 
agent, servant, or employe within the contemplation of these statutes. Since a 
volunteer fireman cannot be said to act in any way as a deputy or in a represent­
ative capacity, it is clear that he may not be deemed an agent within the meaning 
of these statutes. 

In Louisville, etc., Railway Co. vs. Wilson, 138, U. S., p. 501, at page 505. 
Justice Brewer says: 

"The terms 'officer' and 'employes' both alike refer to those in regular 
or continual service. vVithin the ordinary expectation of the terms, one 
who is engaged to render services in a particular transaction is either an 
officer or employe. They imply continuity of service and exclude those 
employed for a special and single transaction.'' 

This language is quoted in the cases of Clark vs. Benninger, 42 Atlanta, 928, 
and Lein vs. Fisher, 30 Atlanta, 609. Under these holdings the concluston is surely 
justified that a volunteer fireman is not such an employe as is contemplated by 
this statute. 

The word "servant" has various applications, the term being given a broad 
and restricted significance in the decisions, in accordance with the connection in 
which it is used. It is readily manifest that all statutes must be construed within 
the bounds of reason and any attempt to discern a legislative intent must be 
governed by this evident restriction. The statute is manifestly aimed at such in­
dividuals connected with city government as have a definite and substantial identi­
fication with an officer holding a position of trust or profit, or of a board of officers 
in like capacity. It will not be denied that these statutes must be given some 
limitation and it cannot be asserted that the word "servant" used therein must be 
given its broadest interpretation. Thus the term will surely not be construed to 
include a messenger, temporarily required for a minor and transient purpose; nor 
an expressman in the same manner; nor a plumber required for a few hours to 
make repairs for a minor construction for such officer; nor an electrician needed 
for a similar purpose-and clearly the term would not include an independent 
contractor working for such officer or board of officers. Indeed, the term servant, 
as it is most frequently comprehended, implies permanency, continuity" of service 
and a more or less continual subjection to the will of the superior. This in Hanel 
vs. Kale, 12 S. W., 923, it is said: 

"Indeed, it may in most cases be said to be synonymous with employe." 

In Campfield vs. Long, et at., 25 Fed., 128, on page 131, Justice Dwyer says: 

"A servant is one who is engaged not merely in doing work or service 
for another, but who is in his service, usually upon or about the premises 
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or property of his employer, and subject to his direction and control therein, 
and who is generally liable to be dismissed." 

Haygood vs. State, 59 Ala., 51. 

It is not necessary for the purpose of answering your question to determine 
the intended distinction between employe and servant as used in this statute, but 
it is necessary to define and it indeed seems manifest, that a volunteer fireman is 
not such a servant or employe as is contemplated by the language of these statutes, 
for the reason that the duties of such a position are of such transient, temporary, 
undefined and independent a nature as not to bring the individuals performing 
them within the comprehension of the statute. 

Under this holding it is of course immaterial whether the volunteer fireman 
in question does or does not receive pay for the services he performs. 

861. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CORRECT WORDING OF ORDINANCE OR RESOLUTION UNDER 
ARTICLE XII, SECTION 11 OF THE CONSTITUTION OF OHIO. 

The followi11g ts the correct wording of a11 ordinance or resolution under 
article XII, section 11 of the constitution on all issuing of bonds: . 

"There shall be levied and collected, by taxation, annually, during the 
period for which said bonds are to run, an amount sufficient to pay the 
interest on said bonds as herein provided for, and to provide a sinking fund 
for their final redemption at maturity." 

CoLUMBUS, OHio, April 24, 1914. 

HoN. BEN H. DEWEY, Village Solicitor, Clyde, Ohio. 

DEAR SIR :-You request me to advise you as to the correct wording of an 
ordinance or resolution providing for levying and collecting annually by taxation 
an amount sufficient to pay interest on bonds and to provide a sinking fund for 
their final redemption at maturity in conformity to the specific requirements of 
article XII. section 11 of the constitution as interpreted in Link vs. Karb, 89 0. 
s., 326. 

The proper interpretation of the constitutional provision in question was not 
necessarily involved in the case cited, but the court, in its opinion, and in the 
syllabus, undertook to determine it. The branches of the syllabus dealing with 
this subject are as follows: 

"2. Section 11 of article XII of the constitution of Ohio nquires the 
taxing authority of any political subdivision of the state proposing to 
issue bonds to provide at the time the issue of. bonds is authorized, for 
levying and collecting annually by taxation an amount sufficient to pay the 
interest on the bonds proposed to be issued and to provide for their final 
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redemption at maturity. This provision made at the time the issue of 
bonds is authorized is mandatory on all subsequent taxing officials of 
that political subdivision during the term of the bonds. 

"3. This provision of the constitution does not require that at the time 
the issue of bonds is authorized there shall then be levied any specified 
amount or any specific rate, but it does require that provision shall then 
be made for an annual levy during the term of the bonds in an amount 
sufficient to pay the interest on the bonds proposed to be issued and to 
provide for their final redemption at maturity, which levy must be made an­
nually in pursuance of the provisions of the original ordinance or resolution 
requiring the same. The amount necessary to be levied for the purposes 
specified is to be determined by the taxing officials at the time the levy 
is made." 

In the opinion, per Donahue ]., appears the following: 
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'"This, of course, does not require the immediate levying of a tax 
certain, either in amount or rate, for the provision of this amendment is 
that this tax shall be levied annually and collected annually, but it does 
mean that, at the time the issue of bonds is authorized, the taxing author­
ities proposing to issue such bonds shall provide that a levy shall be made 
each year thereafter during the term of the bonds in an amount suf­
ficient to pay the interest thereon and retire the bonds, and such pro­
vision so made at the time the bonds are authorized, shall be binding and 
obligatory upon these taxing officers of that political subdivision and their 
successors in office until the purpose of such levy shall have been fully 
accomplished by the retirement of the bonds so issued. Such a pro­
vision fills the full purposes of this amendment to the constitution and is 
not subject to the objection that it is impossible at the time of issue to 
determine either the amount that must be raised for that purpo~;e or the 
rate that must be levied for raising such an amount. The amount may be 
determined from year to year, and levied annually, for that is the command 
of the amendment itself; but having declared at the time of the issue of 
such bonds that a levy shall be made in an amount sufficient, there then 
remains for the taxing officials the mere matter of calculation as to the 
amount. The levy must be made at all events. in pursuance to the original 
provisions therefor, and subsequent taxing authorities must make such an­
nual levy, regardless of what exigencies may arise in the future." 

In my judgment this decision, insofar as it is an adjudication uf the question 
with which it deals, has the effect of reducing the constitutional requirement to the 
exaction of a mere form of words substantially equivalent to the language of the 
constitution itseslf. It not being required that the borrowing authorities shall 
specify either the rate or the amount which shall be annually levied for its purpose, 
it would be, in my judgment, sufficient for the section of the borrowing ordinance 
to provide merely that, 

"There shall be levied and collected, by taxation, annually, during the 
period for which said bonds are to run, an amount sufficient to pay the 
interest on said bonds as herein provided for, ·and to provide a sinking 
fund for their final redemption at maturity." 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General, 
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862. 

OFFICES COMPATIBLE-VILLAGE TREASURER A~D MEMBER OF 
THE BOARD OF EDUCATION-OFFICES INCO:\fPATIBLE-TREAS­
URER OF THE SCHOOL BOARD AND MD1:BER OF THE BOARD OF 
EDUCATION. 

A village treasurer is by law treasurer of tlze board of education and cannot 
at the same time be a member of the board of education. 

Under a decision of the supreme court, by refusing to qualify as treasurer of 
the village board of education, such person can still retain lzis position as village 
treasurer, conseque11tly, if such village treasurer fails to qualify as treasurer of 
the board of education, he can at the same time be village treasurer and a member 
of the board of education. There is no incampatibility between the office of village 

"treasurer and that of member of the board of education. · 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. HARLEY M. \t\'HITCRAFT, Prosecuting Attorney, Logan, Ohio. 

DEAR SIR:-Under date of January 10, 1914, you submitted for an opinion, the 
following request: 

"Murray City of Hocking county, Ohio, is an incorporated village under 
the laws of the state of Ohio. l'vlurray City school district comprehends all 
the territory within the corporate limits of :\furray City village, with 
certain other territory attached for school purposes. No part of Murray 
City village is detached for school purposes. 

"On Nov. 5, 1913, Adam Anderson, an elector of Murray City village, 
was elected village treasurer of Murray City village. At the same election 
he was elected as member of the board of education of Murray City village 
school district. 

"(Question No. 1.) Can Mr. Anderson serve in the capacity of village 
treasurer of Murray City village and at the same time be a member of the 
board of education of :\Iurray City village school district? 

" (Question No. 2.) Should Mr. Anderson fail to qualify as treasurer 
of the school funds of Murray City village school district, can he then serve 
as treasurer of the village and at the same time be a member of the board 
of education of said Murray .City village school district." 

In reply to your first question, I desire to say that under date of January 29, 
1912, in an opinion which this department rendered to Hon. Hugh R. Gilmore, 
prosecuting attorney of Preble county, Ohio, it was held that the office of member 
of the board of education and the office of treasurer of the board of education are 
incompatible and cannot be held by the same person at the same time. This opinion 
was rendered in answer to the question as to whether or not the treasurer of the 
school board could also be a member of such board. This department having 
passed upon this question in the opinion above referred to, I am therefore, without 
comment, enclosing herewith a copy of said opinion. 

Coming now to your second question, I desire to say that this department in an 
opinion which was rendered to the bureau of inspection and supervision of public 
offices, under date of July 31, 1911, held that a person elected to the office of city, 
village or township treasurer, may refuse to qualify as the treasurer of the city, 
village or township school funds respectively. In commenting upon this particular 
question, I quote as follows from said opinion: 
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"In connection with these several questions, I have examined the case 
of State ex rei. Stolzenbacher vs. Feltz, Auditor, No. 9372, decided by the 
supreme court of this state in 1905, but not reported. I have read the 
record and briefs of opposing counsel therein and find that the facts in 
that case were as follows: 
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"A city treasurer upon the taking effect of the school code of 1904, 
in which the language above quoted from section 4763, General Code, first 
appeared, filed with the board of education of the city school district a bond, 
but made such filing conditional upon his salary as custodian of the school 
moneys being fixed at a certain sum. The board refused to accept the bond 
so filed, and having declared that the city treasurer had failed to qualify 
as treasurer of the school funds, and that a vacancy in such office there­
fore existed, proceeded to elect another treasurer of the school funds. To 
this treasurer so elected, the county auaitor refused to pay over funds due 
from the county to the school district, and the action which originated in 
the supreme court was in mandamus to compel such delivery. 

"The judgment of the court was that a pre-emptory writ issued com­
manding the county auditor to pay over to the treasurer elected by the 
school the funds clue the district from the county. Upon analysis of the 
decision in this case the following I think will appear clear: 

"1. If the board of education had no authority to elect a treasurer of 
its own in any case then the court would not have decided the case as it did. 

"2. If the effect of the failure of the city treasurer to qualify was to 
disqualify him from holding the office of city treasurer as well as from 
acting as treasurer of the school fund, then there would have been a vacancy 
in the office of city treasurer which should have been filled in the manner 
prescribed in the Municipal Code, and the person thus appointed would 
have been the local custodian of the school funds, so that if the court had 
taken this view of the law, it could not well have decided the case as it did. 

"I think, therefore, that the only propositions of law consistent with the 
court's decree in the case above cited are as follows: And they are those 
put forth by counsel for the relator. 

"1. The offices of city, village and township treasurer on the one hand 
and treasurer of the city, village and township school funds on the other 
hand are separate and distinct. 

"2. Each successive treasurer of the city, village or township, as the 
case may be, must in the first instance qualify as treasurer of the school 
funds of the appropriate district. If, however, he fails to do so, then the 
board of education has the right, and it is its duty to secure another 
treasurer. 

"3. The failure of the treasurer of the city, village or township, as the 
case may be, to qualify as treasurer of the school funds of the appropriate 
district does not create a vacancy in the first office. 

"I am further of the opinion that there is no essential difference be­
tween the provisions of section 4747 as amended in 1910, and which relates 
to the clerk, and the above created provisions of section 4763 relating to 
the treasurer of the school funds. The same principles of law apply to 
both cases. 

"Answering now the particular questions which you submit, I beg 
to state in answer to your first question that in my opinion the treasurer 
of a city, village or township may by failing to qualify as treasurer of the 
school funds refuse to serve as such treasurer. 

"In answer to your second question I beg to state that in my opinion if 



464 ANNUAL REPORT 

a township clerk fails to qualify as clerk of the township board of educa­
tion, such failure does not in any respect affect his status as township 
clerk. 

"Answering your third question I beg to state that if a township treas­
urer resigns as treasurer of the school funds, the board of education has the 
right, if it chooses, to accept his resignation, and in such case may elect a 
successor to him as treasurer of the school fund." 

In accordance with the foregoing holdings, it is apparent that a village treasurer 
may refuse to qualify as treasurer of the village school distric.t funds and continue 
to retain his office as treasurer of the village. 

The remaining question then involved in your inquiry, is as follows, to wit: 

"If the village treasurer of the village of Murray City refuses to qualify 
as treasurer of the school funds of the school district of Murray City vil­
lage, can he then serve as treasurer of the village and at the same time 
be a member of the board of education of said Murray City village school 
district." 

In order to determine this question, it is necessary to determine whether or not 
the two offices in this situation are incompatible. In this regard I cite the following: 

Throop on public offices, section 33, says: 

"In order to render two offices incompatible there must be some such 
relation between them as that of master and servant. That one must have 
'controlment' of the other, or that one must be charged with the duty of 
auditing or supervising the accounts of the other, or that one must be 
chosen by or have the power of removal of the other." 

Mecham on public offices and officers, section 522, says : 

"The force of the word, in its application to this matter is, that from 
·the nature and relation to each other, of the two places, they ought not to 
be held by the same person, from the contrariety and antagonism which 
would result in the attempt by one person to faithfully and impartially dis­
charge the duties of one, toward the incumbent of the other." 

Dillon on municipal corporations, section 166 (note) says: 

"Incompatibility in office exists where the nature and duty of the two offices 
are such as to render it improper, from considerations of publi-: policy, for 
one incumbent to retain both." 

Anderson's dictionary of law says: 

"Offices arc said to be incompatible and inconsistent when their being 
subordinate and interfering with each other induces a presumption that they 
cannot be both executed with impartiality and honesty." 

As measured by the above rules defining incompatibility, it is my opmwn that 
the office of treasurer of the village of Murray City, when such treasurer fails 
to qualify as the treasurer of the school funds of the Murray City village school 
district, is not incompatible with the office of a member of the board of education 
of such school district. 
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Section 4764 of the General Code provides that each school district treasurer 
shall execute a bond before entering upon his duties of his office, as follows: 

"Before entering upon the duties of his office, each school district treas­
urer shall execute a bond, with sufficient sureties, in a sum not less than the 
amount of school funds that may come into his hands, payable to the state, 
approved by the board of education, and conditioned for the faithful dis­
bursement according to law of all funds which come into his hands, pro­
vided that when school moneys have been deposited under the provisions 
of sections 7604-7608, inclusive, the bond shall be in such amount as the 
board of education may require." 

Section 4765 provides that such treasurer may be required to give additional 
sureties or to execute a new bond to the approval of the board of education, as 
follows: 

"Thereafter such treasurer may be required to give additional sureties 
on his accepted bond, or to execute a new bond with sufficient sureties 
to the approval of the board of education when such board deems it neces­
sary. If he fails for ten clays after service of notice in writing of such 
requisition, to gh·e such bond or additional sureties, as so required, the office 
shall be declared vacant and filled as in other cases." 

If, however, such village treasurer refuses to qualify as treasurer of such 
school funds, then the provisions of said sections do not apply. A bond of the 
village treasurer, as such, is given in accordance with section 4294 of the General 
Code, which provides as follows: 

"Upon giving bond as required by council, the treasurer may, by and 
with the consent of his bondsmen, deposit all funds and public moneys of 
which he has charge in such bank or banks, situated within the county, 
which· may seem best for the protection of such funds, and such deposit 
shall be subject at all times to the warrants and orders of the treasurer 
required by law to be drawn. All profits arising from such deposit or 
deposits shall inure to the benefit of the funds. Such deposit shall in no 
wise release the treasurer from liability for any loss which may occur 
thereby." 

It is apparent that such villag~ treasurer, as a member of such board of educa­
tion, would not have to pass upon his own bond given as such treasurer, inasmuch 
as he fails to qualify as treasurer of the village district school funds. Further­
more, as treasurer of the village only, he would therefore have no control or 
supervision over the school funds of said school district. 

Therefore, answering your last question directly, I am of the opinion that if 
Mr. Anderson should fail to qualify as treasurer of the school funds of the 
Murray City village school district, he can then serve as treasurer of the village 
and at the same time be a member of the board of education of said Murray City 
village school district. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorne:y General. 
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863. 

COM PEN SA TION-EFFECT OF ABOLITION OF TWO DAYS' LABOR 
ON THE HIGHWAYS. 

A man who has performed two days' labor on the public highway after the 
constitutional amendment went into effect, and before the statute repealing sections 
3375 to 3384, General Code, went into effect, is not entitled to compensation for 
the two days' labor from the township treasury. 

CoLUMBus, OHIO, April 24, 1914. 

HaN. J AS. A. TOBIN, Prosecuting Attorney, Lancaster, Ohio. 
DEAR SIR :-In your letter of February 20th, you state: 

"In an opinion rendered by you January 10, 1913, you held that by 
virtue of the adoption of proposal No. 32 of the constitutional amendments, 
sections Nos. 3375 to 3384 of the General Code were repealed (by im­
plication). 

"The legislature passed an act repealing said sections Nos. 3375 et seq., 
which applied to the two days' labor upon the public highway. This 
act was filed with the se~retary of state May 10, 1913, and not being an 
emergency act, did not become effective until August 8, 1913. 

"Upon this state of the law I desire your opinion as to whether or not 
the men who performed their two days' labor on the public highways 
between January 1, 1913, and August 8, 1913, are entitled to compensa­
tion therefor from the township treasury? I have held that they are not, 
but don't feel very certain of being correct." 

The effect of the adoption of proposal No. 32, as held in my former opinion 
to which you refer, was to render inoperative sections 3375 to 3384, General Code, 
which provided for two days' labor on the highways, or, in lieu thereof, payment 
of the sum of $3.00. This constitutional amendment was self-executing and there­
fore needed no legislation to carry it into effect. Township trustees and other 
officers have been without any authority whatever to require the performance of 
labor on the highways since January 1, 1913, when proposal No. 32 went into effect. 
This is true notwithstanding the act of the legislature repealing the statute pro­
viding for such labor, did not go into effect until August 1, 1913. The purpose 
of this act was to get sections 3375 et seq., off the books; it did not operate to 
keep these sections in force until 90 days after the act was filed in the office of 
the secretary of state, as would have been the case had not the constitution been. 
amended so as to render them invalid. 

As there is no provision of law therefor, I am of the opinion that those who 
performed such labor on the highways after January 1, 1913, are not entitled to 
compensation from the township treasury. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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864. 

::\IE:\IBER OF COUNCIL-RE:\IOV AL FR0::\1 WARD-FORFEITURE OF 
OFFICE. 

Where a cozlllcilman changes his residence from the ward in which he has 
bee~~ elected to an adjoini11g 1dard, he forfeits his office under the provision of 
section 4207, General Code, and his subsequent return to his former ward would 
not reinstate him. 

CoLUMBUS, OHIO, April 24, 1914. 

RoN. EDWARD A. BrNYON, Solicitor of the City of East Cleveland, Society for 
Savings Bldg, Cleveland, Ohio. 

DEAR SrR :-I acknowledge the receipt of your letter of April 13th, wherein 
you request an opinion upon the following: 

"At the last November election, Albert T. Wagner was electer council­
man from the fourth ward of the city of East Cleveland. On or about 
the first day of April, he made a verbal lease with one Alfred W onderlich 
for one year for a dwelling situated in the third ward of East Cleveland 
and at about the same time removed his family together with all his 
furniture and personal effects to the residence in the third ward. He made 
written application to the East Ohio Gas Company and the gas was turned 
on and charged to him. He has been living there with his family ever 
since and sleeps there also. A number of friends have called upon him 
and have found him there with his family. The property he formerly 
occupied in the third ward has been rented to another tenant. He maintains 
no home or residence at the present time in the fourth ward. However, 
upon learning that some of his constitutents in the fourth ward arc raising 
the question of his removal from the fourth ward as forming the founda­
tion for the forfeiture of his office as councilman, he thereupon leased in 
writing a partly finished dwelling house in the fourth ward but has not 
and will not be able to take possession of it for about a month to come. 
In the meantime a petition has been filed with the council of the city of 
East Cleveland calling the council's attention to Mr. Wagner's removal 
and asking the council to fill the vacancy." 

The qualifications of a city councilman are set forth in section 4207 of the 
General Code, as follows : 

"Councilmen-at-large shall have resided in their respective cities, and 
councilmen from wards shall have resided in their respective wards, for 
at least one year next preceding their election. Each member of council 
shall be an elector of the city, shall not hold any other public office or em­
ployment, except that of notary public or member of the state militia, and 
shall not be interested in any contract with the city. A member who ceases 
to possess any of the qualifications herein required, or removes from his 
ward, if elected from a ward, or from the city, if elected from the city 
at large, shall forthwith forfeit his office." 

It will be noted that the removal of a ward councilman from the ward from 
which he was elected, works a forfeiture of his office forthwith. 
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Upon the facts detailed in your letter, I am clearly of the opm10n that Mr. 
\Vagner forfeited his office as councilman when he removed from the fourth ward, 
from which he was elected, to the third ward. His subsequent lease of property 
in the fourth ward did not operate to restore him to the office he had forfeited. 
A vacancy exists which should be filled in the manner prescribed by section 4236 
of the General Code. 

865. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

VILLAGE COUXCIL-ORDIX AXCE-FRANCHISE-CONTRACT- LEGAL 
CONTRACT. 

1st. Where a village cozmcil granted to a certain electric light compa1ty a fran­
chise in the village streets for 1/lllllicipal lighti11g purposes a11d the ordina11cc 
was sile11t as to the duratio11 of the fra11clzise rights of the company, and did not 
fix any rates for private or C0111111ercial lighting, but did fix the rates for mullic­
ipal lighti11g for a period of te11 }'ears, the said ordinance was accepted and 
acted upon by the compall)'. At three differellt times the village cozmcil with­
out mentionillg the franchise rights of the company, fixed rates for both munic­
ipal and private liglzti11g for slated periods of five 3•ears each. The lighting 
compa11y by the ordillallce granti11g a frauchise did uot get a perpetual fran­
chise in the streets, but •its franchise rights were co-extensive with its contract 
rights and obligations llllder the several ordiuances fixing rates accepted by tlze 
.company, and the question whether the compa11y now has valid fra11chise rights in 
the village dcpe11ds upon whether they have valid COI!Iractual relations with the 
village wzder the ordinance fixi11g the rates for public and private lighting. 

2nd. Section 4221, General Code, has 110 application to contracts of this kind, 
the last ordinaucc under which the compall)' was operated granted that the same 
should go into effect at a date which was subsequent to the expiration of the terms 
of members of council, as passed by ordinance. 

3rd. The village council payi11g for a time the price stipulated for 1/l!lllicipal 
lighting, under an invalid and illegal contract, is not estopped to question the validity 
of such contract. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. CLYDE MERCHANT, Village Solicitor, Orrville, Ohio. 

DEAR SIR :-As previously acknowledged, I have your favor of November 13, 
1913, in which you ask my opinion on certain questions therein stated as follows: 

"(1) Under an ordinance granting the right to a company to use the 
streets of a village for the purpose of conveying electricity for light and 
power purposes, in which ordinance no time is specified as to the duration 
of such right, can the village council refuse to establish rates for private 
lighting, refuse to contract for street lighting with said company and 
compel the said company to remove its poles and vacate the street under 
the law as laid down in the case of the East Ohio Gas Company vs. Akron, 
81 0. s., 33. 

"(2) Is it mandatory upon a village council to comply. with the pro­
visions of General Code, section 4221 in making expenditures for street 
lighting purposes? 
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"(3) Is a contract entered into by a village council with a light com­
pany valid and legal, which contract does not go into effect until six 
months after the expiration of the terms of the members of council that 
made the contract? 

" ( 4) Will a village council, by paying the price for street lights stip­
ulated in an invalid and illegal contract between the village and. the light 
company, ratify and affirm and thereby make legal and valid such lighting 
contract?"' 
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With the formal questions above stated upon which my opuuon is asked, you 
submit a brief and copies of ordinances passed from time to time by the village council 
making provision for municipal lighting, from which it appears that the electric 
light plant in Orrville was constructed in 1892, after the passage of an ordinance 
the same year purporting to grant to the owners of the plant a franchise in the 
use of the streets and other public places of the village for the erection of poles, 
wires and other appliances for the transmission of electricity for lighting purposes; 
that in this ordinance lamp rates were fixed for public lighting, and the same has 
been done in subsequent ordinances, which, unlike the first ordinance, also fix 
rates for private lighting. It also appears that the ownership of the plant has 
changed from time to time. and that at no time has the village made any contracts 
with the owners of the plant for electricity for either public or private use, other 
than the contracts or obligations to be inferred from the passage of said ordi­
nances and the acceptance thereof by the company. 

At the time the first ordinance above noted was passed, the following pertinent 
statutory provisions were in force: 

"Section 3471-3 R. S. (9195, G. C.). A company organized for the 
purpose of supplying electricity for power purposes, and for lighting the 
streets and public and private buildings of a city, village or town, may 
manufacture, sell and furnish the electric light and power required therein 
for such and other purposes, and such companies may construct lines for 
conducting electricity for power and light purposes through the streets, 
alleys, lanes, lands, squares and public places of such city, village or town, 
by the erection of the necessary fixtures, including posts, piers and abut­
ment necessary for the wires, with the consent of the municipal authorities 
of the city, village or town, and under such reasonable regulations as 
they may prescribe." 

Section 2491, R. S. (3994, G. C.) : 

"A municipal corporation may contract with such company for supply­
ing with electric light, natural or artificial gas for the purpose of lighting 
(or heating) the streets, squares and other public places and buildings in 
the corporation limits; but this section shall be subject to the restrictions 
in the last clause of section thirty-five hundred and fifty-one." 

The last clause of section 3551, R. S., referred to in section 2491 provided that 
no such company shall go into operation in any city or village where such a cor­
poration has been already formed, until the question of authorizing such operation 
has been submitted to the qualified voters. This statutory provision has since been 
dropped from our statute laws. 

Section 8753 Giauque (83 0. L., 143, Section 2) : 



4:70 ANNUAL REPORT 

"The municipal authorities of any city, village or town, in which any 
electric light company is organized, may contract with any such company 
for lighting the streets, squares, alleys, lands, lanes and public places in 
such village, city or town." 

Section 2478, R. S. (3982, G. C.) : 

"The council of any city or village in which electric lighting companies 
* * * may be established, or into which their wires * * * may be conducted, 
are hereby empowered to regulate, from time to time, the price which said 
electric lighting •) * * companies may charge for electric light furnished by 
such companies to the citizens, public grounds and buildings, streets, lanes, 
alleys, avenues, wharves and landing places; and such electric lighting, 
* * * companies shall in no event charge more for any electric light * * * 
than the price specified by ordinance of such council." 

In 1902, the legislature enacted what is now section 3809, G. C., which provides: 

"The council of a city may authorize, and the council of a village may 
make, a contract with any person, firm or company for lighting the streets, 
alleys, lands, lanes., squares and public places in the municipal corporation. 
* * * for a period not exceeding ten years, and the requirement of a cer­
tificate that the necessary money is in the treasury shall not apply to such 
contract." 

In 1904 (97 0. L., 263), section 2479, R. S. (3983, G. C.), was amended so 
as to apply for the first time to electric light companies as follows: 

"If council fixes the price at which it shall require a company to 
furnish electricity * * * to the citizens or public buildings or for the pur­
pose of lighting the streets, alleys, avenues, wharves, landing places, public 
grounds or other places or for other purposes, for a period not exceed­
ing ten years, and the company or person so to furnish such electricity 
* * * assents thereto, by written acceptance, filed in the office of 
the auditor or clerk of the corporation, the council shall not require such 
company to furnish electricity * * * at a less price during the period of 
time agreed on, not exceeding ten years." 

I take it that the first question submitted has reference solely to the ordinance 
of 1892, purporting to grant a franchise in the use of the village streets for electric 
light and power purposes, and to the proceedings under the same; as the subsequent 
ordinances all fix rates for both public and private lighting for fixed ·periods of 
time. 

It does not, on the facts presented, affirmatively appear that this ordinance 
was accepted in writing as contemplated by its provisions. But no formal written 
acceptance of the provisions of a franchise ordinance is necessary, if the facts 
show an actual practical acceptance by the company, and the use of the franchise 
will be considered such acceptance; while the acquiescence by the municipality in 
the. use of such franchise is a waiver of a provision in the ordinance requiring a 
written acceptance. 

U. S. Telephone Co. vs. Hopkins, 160 Cal., 106. 
Superior vs. Douglas Co. Tel. Co., 122 N. W., 106. 
Postal Tel Co. vs. Newport, 25 Ky. Law Rep., 635. 
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One of the syllabi in the case of Lima Gas Company vs. Lima, 4 C. C., 22, 
seems opposed to the authorities just noted. But the syllabus in question is hardly 
supported by the text of the opinion of the court, nor at all by the statue upon 
which the opinion of the court and the syllabus as well are based. 

The statute referred to, to wit: section 1693, R. S., since repealed, expended 
its force in prescribing the manner in which contracts were to be executed on 
behalf of the municipality; it made no direction as to the manner in which such 
contracts should be executed or accepted by the other contracting party. 

Your question assumes that the village in granting the franchise refused to 
contract for public lighting. As to this, I am not advised with respect to municipal 
lighting, any contract is contemplated as necessary other than an ordinance fixing 
rates therefor, and its acceptance by the company, whether such rates be fixed in 
an ordinance granting a franchise in the first instance, or in an ordinance regulating 
the rates of an established company under the legislative powers granted by section 
3982, General Code (2478, R. S.). 

East Ohio Gas Co. vs. Akron, 81 0. S., 33. 
State ex rei. vs. Ironton Gas Co., 37 0. S., 45, 48. 
Van Wert vs. Van Wert Pub. Service Co. (21 0. D., 526). 

The circumstances that no provision was made in the ordinance in question as 
to rates for private lighting is not of vital importance on any question here 
presented; for in the absence of accepted ordinance rates, if the company furnished 
electricity for private lighting at all, it would have to do so at reasonable rates. 

Ry. Co. vs. Bowling Green, (57 0. S., 336, 345). 

It appears that no specific period of time was mentioned in the ordinance of 
1892 as to the duration of the franchise rights of the company, and, as I. see it, 
the practical query is whether under this ordinance the company, in erecting and 
constructing its polls and wires in the streets, obtained any rights therein other 
than those of a mere licensee which might be revoked at will by the municipality. 

In the case of the City of Wellston vs. l\forgan (59 0. S., 147), is was held: 

"Where a statute gives power to a municipal corporation to contract for 
the lighting of its streets and other public grounds for a period not ex­
ceeding ten years, the conclusive implication is that such corporation is 
forbidden to contract for a longer period. And where such corporation 
undertakes, by the passage of an ordinance, to contract with an electric 
light company for an exclusive privilege to such company for the use .of its 
streets, and stipulating for the lighting of the street, et cetera, for ninety­
nine years, at a given price per month, such ordinance is ultra vires and 
void, and the contractual stipulations contained therein are equally void, 
and neither party can enforce them." 

Under the facts of the case just cited, the court, in its opm10n, held "that the 
action of the city in permitting the company to place its polls, etc., in the streets, 
gave to the company the position of a licensee as to the occupancy of the streets, 
but that its rights would not be based upon contract, but would result from the 
conduct of the city in giving consent to the erection of the same." 

In the case of State ex rei. vs. Ironton Gas Co., supra, the statute fixed the 
contract term at ten years. The contract between the city and the company was 
for a period of twenty years. The agreement was performed for a period of ten 
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years without question, and it was held. that after this period the company had no 
right under the agreement which could prevent the city fixing the price at which 
gas should thereafter be furnished. 

In Cincinnati Gas Light and Coke Company vs. Avondale (43 0. S., 257), 
where the contract term for lighting was fixed by statute at ten years, it was held 
"that a contract which was to continue indefinitely at the option of the company 
was ultra vires." 

In the case of Boise Water Company vs. Boise City (230 U. S., 84), the court 
held: · 

"When there is a limitation in the law of the state of the duration 
for which easements in streets can be granted by municipalities, an easement 
granted for an indefinite period continues for the period specified. There 
is a distinction between a definite grant for a period longer than the 
laws of the state permit and an indefinite grant; while the former may 
be altogether void as an effort to obtain that which is illegal, the latter 
is simply limited in duration to the period established by law." 

With respect to the ordinance in question, however, it does not appear that at 
the time of its passage there was any statute which limited the term for which the 
village might contract for electric lighting. Aside from the provisions of section 
2491-1, R, S., applying only to cities of the fourth grade of the second class, I 
know of no statutory provision in force in 1892 limiting the term of municipal 
electric lighting contracts. This being the situation, the village could have con­
tracted for any length of time, free from fraudulent purpose upon the part of 
the council in protecting the rights of the people ( 4 C. C., 22, 26). However, 
the ordinance is silent as to the term of duration of the franchise. 

Meeting this situation, the authorities are in conflict. Some hold that the 
franchise granted is perpetual (Ill N. Y., I; 151 Fed. Rep., 854). Other authorities 
limit the time of the franchise to the corporate life of the grantee when that is 
limited by law (124 lVIich., 43; 179 Fed. Rep., 455). Again it is held that the grantee 
takes the franchise granted for a reasonable period of time, the same to be de­
termined by a consideration of the investment of the company and the other facts 
and circumstances of the case. (Barre vs. Perry, 82 Vt., 301). 

In the case of East Ohio Gas Company vs. Akron (81 0. S., 33), the ordinance 
like that here presented was silent as to the duration of the franchise, but ex­
pressed a contract between the parties regulating the rates to be charged for a 
period of ten years. The court held that the city had the power to regulate rates 
for gas after the lapse of the period contracted for, but that the city could not 
compel the company to accept such rates if it chose to voluntarily forfeit its right 
to exercise its franchise privileges and withdraw from the municipality. On this 
point the court in its opinion (p. 53) says: 

"It comes to this, that in the absence of limitations as to time, the 
termination of the franchise is indefinite and, to preserve mutuality in the 
co~tract, the franchise can continue only so long as both parties are con­
senting thereto. Or, to state it concretely, the contract being silent as to 
the duration of the franchise and the ten-year agreement as to the price 
of gas having expired, the city may, under its power of regulation, impose 
new conditions as to price and the gas ·company may accept or reject these. 
If the refusal to comply is final, the company necessarily incurs the penalty 
of forfeiture of its. franchise to serve the people of the city; but on 
the other hand, there being no provision to that effect in the original 
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contrat:t, the city cannot directly or indirectly deprive the gas company 
of its property without due process of law, when the latter withdraws from 
the further exercise of its franchise." 
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With respect to the question presented by your inquiry, it cannot be held that 
under the ordinance in question, the company took a perpetual franchise. (81 0. S., 
52.) Neither am I prepared to hold that the company, after establishing its plant 
and erecting its polls and wires on the faith of this ordinance fixing rates for 
municipal lighting for a period of ten years, possessed only the rights of a licensee. 
It had rights which it took by grant under the ordinance; such rights being absolute 
for the period of time during which it was obligated to furnish nmnicipal lighting at 
the rates fixed in the ordinance. After this, its franchise rights were indefinite as 
to duration, depending upon mutual agreement of the parties; but while it exercised 
the franchise granted, it did so as a matter of right. (Barre vs. Perry, supra.) 

As far as I am able to see, however, from the facts submitted, the consideration 
arising from the circumstance that this ordinance of 1892 was silent as to the 
duration of the company's franchise is immaterial as far as the present situation is 
concerned, only in case it is determined that there are no valid contractual rights 
existing between the parties under the ordinance last passed and accepted. When 
this ordinance of 1892 was passed, the sole authority of the Yillage to stipulate 
as to rates for electric lighting was by contract, but as soon as the company es­
tablished its plant and commenced furnishing electricity for public or private light­
ing, or both, it became a public utility subject to the legislative power of the 
council of the village to regulate rates granted to it by section 2478, R. S., (3982 
G. C.) ; and the village could, after the lapse of the contract period, regulate rates 
for electricity thereafter furnished for lighting purposes as its council saw fit, aside 
from constitutional limitations and aside from fraud or bad faith. These rates 
so fixed, the company at its option, could either accept or reject. If these rates were 
rejected by the company, that act would terminate its franchise rights in the streets. 
In this connection, I note that the company was permitted to exercise its franchise 
rights under the ordinance of 1892 until 1902, when the council of the village passed 
an ordinance fixing rates for public and private or commercial lighting for a period 
of five years from July 15, 1902. This ordinance was duly accepted in writing, 
and the rights of the parties became thereby fixed for the period named in the 
ordinance. Thereafter, in 1906, an ordinance was passed fixing rates for five years 
from July 15, 1907, as to both public and private lighting under which, I infer, the 
company was permitted to exercise its franchise and furnish electricity at the rates 
specified until July 15, 1912. Since this time, I take it, that the company has been 
exercising its franchise and operating under the ordinance of March, 1910, fixing 
rates for public and private service for· a period of five years from July 15, 1912. 
Though the original ordinance of 1892 was silent as to the duration of the com­
pany's franchise, and the subsequent ordinance have not referred in terms to 

·the matter of the company's franchise at all, yet the company all this time has been 
permitted to exercise this franchise under accepted ordinances fixing rates for 
limited periods of time. These accepted ordinances whether they constituted a 
contract, or rested only on the mutual obligation imposed by statute, carried with 
them a right in the company to exercise its franchise for the purpose of discharging 
the obligation impqsed. This brings the whole question down to the question of 
the validity of the last ordinance with respect to which the remaining questions 
submitted by you are pertinent. 

It cannot be said that the company now has any franchise rights by way of 
express grant. If the relation sought to be established between the city and the 
company by the ordinance of :\larch, 1910, and the written acceptance of its terms, 
is in all respects effective, valid and enforcible, such relation would carry with it a 
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franchise right for the company to use the village streets, etc., for the purpose of 
carrying out its obligation with respect to municipal and private lighting. If, on the 
other hand, the company has no valid and enforcible rights under this ordinance, 
it has no franchise rights in the city streets, and the village may terminate its 
relation with the company. 

Wellston vs. Morgan, 59 0. S., 147. 
Akron Gas Co. vs. Akron, 81 0. S., 33. 

Pertinent to this consideration the second formal question made in your inquiry 
is with reference to the application of section 4221, General Code, which reads as 
follows: 

"All contracts made by the council of a village shall be executed in 
the name of the village and signed on behalf of the village by the mayor 
and clerk. ·when any expenditure other than the compensation of persons 
employed therein, exceeds five hundred dollars, such contracts shall be in 
writing and made with the lowest and best bidder after advertising for 
not less than two nor more than four consecutive weeks in a newspaper of 
general circulation within the village. The bids shall be opened at twelve 
o'clock noon on the last day for filing them, by the clerk of the village 
and publicly read by him." 

An examination of the provisions of this section and those of sections 4222 and 
4223, General Code, read in connection with the provisions of sections 3809 and 3994, 
General Code, convinces me that section 4221 has no application to the contracts 
for municipal lighting authorized by the two sections last named. 

Sections 4222 and 4223 by appropriate reference were enacted with section 
4221 (96 0. L., 83, section 198). 

An examination of the provisions of previous sections shows that they were 
intended to apply to contracts altogether different from those for municipal lighting 
extending over a period of years. Again, section 3809 provides that a council of 
a village may make a contract for lighting with auy person, firm or company; 
while section 3994 authorizes a municipal corporation to make a contract for 
municipal lighting with a11y company. The general provisions of section 4221 that 
contracts shall be made with the lowest and best bidder is hardly compatible 
with the provisions of sections 3809 and 3994, authorizing contracts for municipal 
lighting with a11y person, firm or company. 

Sections 3809 and 3994 being special statutes on a particular subject and being 
incompatible in their provisions with the provisions of section 4221, they are to 
be read as excepted from the operation of section 4221. 

Cincinnati vs. Holmes, 56 0 S., 104, 114. 
State ex rei. vs. McGregor, 44 0. S., 628, 631. 

Decisions holding the Burns law (section 2702, R. S., 3806, G. C.) to apply to 
contracts of this kind have been cited as applying by analogy to the question here 
presented. \Vithout admitting the analogy, I am constrained to the opinion that 
the better reason is with the decisions holding the Burns law had no application 
to such contracts. 

Definance City vs. Council, 23 C. C., 96, 99. 
Defiance \Vater Co. vs. Defiance, 12 0. F. D., 299, 300. 
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Clark vs. Columbus, 23 W. L. B., 289. 
Lima Gas Co. vs. Lima, 4. C. C., 22, 28. 
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:\Ioreover, as I see it, section 4221 is without necessary application to the situa­
tion of facts here presented for the reason that it is not apparent that the present 
rates were fixed in the exercise by the village of its power to contract, but rather 
that such rates were fixed by council in pursuance of its legislative power under 
section 3982, General Code, to regulate rates, the acceptance of which bound the 
company to obsen-e the rates so fixed. (3983, G. C.) 

In villages the council has both contractual and legislative powers, and it is 
certain that however section 4221 may be otherwise construed, it is to be construed 
only as a limitation on the contractual powers of the council. By section 4221, 
General Code, it is provided that all contracts made by the council of a village shall 
be executed in the name of the village and signed on behalf of the village by 
the mayor and the clerk. As I understand it, under the usual and accepted procedure 
under this section, council by resolution determines the terms of the contract, which 
is formally reduced to writing, and signed by the mayor and clerk on behalf of the 
village, and by the other contracting parties. The procedure manifested in the 
enactment of this ordinance and its written acceptance bears little or no analogy 
to the usual and accepted procedure as to contracts under section 4221. Though 
the terms of this ordinance with respect to its provisions as to municipal lighting are 
stated to some extent in contractual terms, yet the whole bears strong indication of 
legislative action by council and statutory acceptance as provided for under sections 
3982 and 3983, General Code. 

\Vith reference to the provisions of the ordinance as to private or commercial 
lighting, it is clearly legislative in character, and on the whole, such seems to be 
the character of the ordinance with respect to municipal lighting as well. 

The third question made in your inquiry is with respect to the application of 
section 4241, General Code, which reads as follows: 

"The council shall not enter into any contract which is not to go into 
full operation during the term for which all the members of such council 
are elected." 

In the case of Logan Xatural Gas & Fuel Company vs. City of Chillicothe, 65 
0. S., 186, it was held: 

"vVhen an ordinance regulating the price of gas under Revised Statutes, 
sections 2478 and 2479, provides that it shall be in force and take effect from 
and after its passage and legal promulgation, and also provides that the 
gas company shall be entitled to charge at a certain rate for ten years 
from a date later than the elate of the passage and legal promulgation of 
the ordinance, such provision when accepted in writing by the gas com­
pany, is valid and binding for the period of ten years from the elate so 
named. Such ordinance is not restricted by section 1691." 

This decision seems to foreclose the question submitted by you. It is suggested 
that since this decision, the statute in question has been given a different relative 
position in the General Code from that occupied by it in the Revised Statutes. I 
do not see that the relative position of this particular statue in the two revisions 
is substantially different; and if it were, such circumstances would not in conformity 
to established rules of construction be persuasive of legislative intention to change 
the force and effect of the statute as construed by this decision '' '-' ~· but, section 
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4241, like section 4221 is to be construed in any event only as a limitation on con­
tractual power, and if I am right in the conclusion to which I have been constrained. 
that the ordinance in question is to be construed as an exercise of the legislative power 
of council to fix the rates of a company already established in the village, it is 
apparent that the provisions of section 4241 pass out of view in the consideration 
of the ultimate question whether the company now sustains valid and enforcible 
relations to the village with respect to municipal or private lighting, carrying with 
it franchise rights in the use of the city streets. 

In other words, with reference to the suggested application of section 4241 
to the situation here presented in the enactment and acceptance of this ordinance 
of l\•Iarch, 1910, it may be stated, pariphrasing the language of the court (65 0. S., 
207), it is apparent that in regard to contracts with electric light companies, or 
rather ordinances regulating the price of electricity, it is otherwise provided as to 
such contracts or ordinances in section 2479, Revised Statutes (section 3983, G. C)." 

With respect to the question here presented, I do not want to be understood as 
commending or approving this ordinance of 1910 in respect to its provisions as to 
the time when it should go into effect, but I am con'strained to uphold the ordinance 
and the written acceptance thereof as establishing valid and enforcible legal rela­
tions between the village and the company, only by force of the decision of the 
supreme court before noted. 

With respect to the last question submitted by you, it is. to be observed that the 
doctrine of estoppel at best has very limited operation against municipal corpora­
tions in this state and none at all with respect to acts that are ultra vires or in 
opposition to or in conflict with statutes regulating such acts. 

Lancaster vs. Miller, 58 0. S., 575. 
Wellston vs. Morgan, 59 0. S., 147. 
Wellston vs. Morgan, 65 0. S., 219. 

The two cases rast cited· are full authority to the point that payment by a 
municipality under an illegal and invalid contract does not constitute a ratification 
of such contract, or estop it from voiding the same. 

I note that in your brief you suggest the possible invalidity of the ordinance of 
1892, before mentioned, under the provisions of section 4226, General Code (R. 
S., 1694) which provides that no ordinance, resolution or by-law shall contain more 
than one subject, which shall be clearly expressed in its title. This ordinance in 
granting a franchise and making a contract for street lighting does not, I think, 
offend the statute. The village cannot effectually procure lighting by a contract 
without granting to the company a franchise for the use of the streets and other 
public ways for its poles, wires and other appliances. The ordinance in question 
does not come within either the letter of the statute or the reasons for the same as 
noted in the case of Heffner vs. Toledo, 75 0. S., 413, 424, 425. 

In conclusion I am constrained to the opinion on the foregoing considerations 
that valid and enforcible relations do exist between the company and the village 
by reason of the enactment of this ordinance of March, 1910, and its acceptance 
by the company, and that the company has franchise rights which must be taken 
into account in any subsequent procedure by the village. 

Very truly yours, 
TIMOTHY s. HoGAN, 

Attorney Ge11eral. 
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866. 

COUXTY DITCHES-IXTER-COUXTY DITCHES-ASSESS:\IEXTS-PRO­
CEDURE. 

1st. In the improvement of ditches in a cormty the compensation to be 
assessed against the property holders beucfited i11 the upper cottuly in behalf of the 
lower couuty may be agreed upou by .the commissiouers. Iu tire absence ~f such 
agreement the commissioners of the lower couuty may compel the commissioners 
of the upper cormty to assess aud pay so much through proceedings in the probate 
court. 

2ud. In refereuce to i11vestigatiou of property holders who are assessed due 
pro~ess of law is satisfied if the properly holder has an opportrmity by a hearing 
i11 court, to object to the assessmeut, aud this opportunity is satisfied by the right 
to preseut valid objections, Juch as excess of benefits, etc. 

In an injuuction proceediug, or in a suit to "Collect the taxeJ, however, the• 
property holder must somewhere aloug the li11e of the proceediug /rave sujJicie11t 
notice to enable him to be apprised of the fact that the as~essmc11t is made, and to 
enable him to set in motion the machinery of his objections. 

This assessmeut must be made 011 the property holders in the upper county in 
the same proportiou that they were assessed ·wheu the ditch was first located, these 
assessments placed upon the duplicate aud collected as other taxes. 

Uude1· the provision of sectious 6499 aud 6500, General Code, the property 
holde1· is given an opponmity to object to assessments by injunction proceedings. 

3rd. Under the provisious of the General Code the names of such property 
holders in the upper couuty must appear on the petition for ditch improvements 
of the Iowa couut.v, and all such property holders must be uotified by the county 
auditor. 

CoLUMRUS, OHio, April 24, 1914. 

HoN. CHARLES S. HALL, J>rosecutiug Attomey, Sidney,Ohio. 

DEAR SIR :-I have at hand your favor of February 7th, wherein you state: 

"I would like to have an opinion as to proper procedure under an act 
of the general assembly, found in 103 0. L., 836; and to know whether, in 
a case where an improvement of a stream is located entirely in Shelby 
county, and where ::\1iami county, being an upper county, would be benefited 
by its being furnished a better outlet, and under said act an agreement 
would be reached between the joint boards of commissioners of Shelby and 
Miami counties, it would be necessary for the property owners, against 
whose land the amount agreed upon between the joint boards to be paid by 
the upper county is to be assessed, to be notified prior to the granting of 
said improvement. Or, would it be a compliance with the statute if the 
agreement between the two counties were made after the granting of the 
improvement, but before the sale of the improvement, without any notice to the 
people who would be benefited in the upper county until after the amount 
was agreed upon by the two boards? 

"\Ve have a case of that kind pending in our county and the prosecut­
ing attorney of ::\liami county and myself are unable to agree upon the 
proper step to be taken; and as this improvement will be held up until this 
phase of the matter is settled I would greatly appreciate an answer as 
soon as convenient to you." 
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The statutes material to the questions presented are designated in the General 
Code as sections 6540 to 6558. Several of the sections comprised therein have been 
amended, and these sections. appear on pages 838 et seq., 103 Ohio Laws. The 
amendments therein, so far as they affect the law in question, seem to be made 
with the purpose of bringing within the application of these statutes not only 
watercourses, but also natural watercourses or living streams. The amendments, 
therefore, do not affect your inquiries. 

Section 6540, General Code, provides a means whereby, when an improvement 
is contemplated, either in an upper or a lower county, which, by reason of work 
done or made necessary in the lower county, provides benefits for the upper county, 
by reason of supplying a more ample outlet for the waters of the upper county or 
otherwise, the commissioners of the upper county may be required to pay the com­
missioners of the lower county the amount required to be expended for the lower 
county for the benefit of the upper county. 

In brief, section 6540 and the following sections of the law under considera­
tion provide a method whereby an upper county may be compelled to pay for 
benefits accruing by reason of work done in a lower county, when the county com­
missioners fail to agree to construct a joint county ditch, in accordance with the 
statutory provisions having application to such work. 

This law appeared in 86 Ohio Laws, 123, and was passed as a supplement to the 
then existing joint county ditch laws, no doubt for the reason that the existing laws 
provided no means whereby the ditches in contemplation of the new law could be 
constructed in the absence of harmonious action on the part of the commissioners 
of each county, since the then existing law required agreement on the part of both 
counties with respect to the policy of constructing the ditch, as to the route of its 
construction and as to practically all matters except the question of the amount of 
expense which was to be borne by each county. 

Under section 6540, when the county commissioners come to an agreement, 
and the upper county pays to the lower county, in accordance with such agreement, 
the commissioners of the upper county shall apportion such sum to the lands of 
the county for whose benefit such ditch was or is constructed. Or, under section 
6550, when the county commissioners have failed to agree and the court, through 
the appointment of freeholders, has fixed the compensation which is to be paid 
by the upper county, the commissioners of such upper cowzty are required to ap­
portion and assess the amount provided, together with the entire expense of the pro­
ceedings, to the land in said cou11ty, in a like ratio as the e.rpense of constructing 
said ditch or ditches, for the improving of the channels of said river, creek or run, 
or part thereof, in the upper county was apportioned a11d assessed; and cause the 
sum· so apportioned to the respective tracts of land in the upper cozmty to be placed 
upon the special duplicate thereof against such lands for collection. 

There is nothing in the stattites in question expressly requiring the commis­
sioners of the upper county to give any notice whatsoever to the land owners who 
are required to bear the burden of the expense assessed against the upper county. 

Sections 6556, 6557 and 6558 of the General Code are as follows: 

Section 6556. Proceedings for the construction, cleaning, repairing or en­
larging, either of said ditches, or the improving of the channel of any 
river, creek or .run or part thereof, in either the upper or lower counties, 
whether or not the improvement was originally made as a joint improvement 
by the joint board of commissioners of two or more counties, or whether 
or not the improvement to be made or constructed might be a )omt im­
provement, may be commenced and conducted in the manner provided in 
this chapter and the laws relating to single county ditches. 

"Section 6557. In addition to the procedure provided by law for the 
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construction enlarging, cleaning out or repairing of a ditch; or the improving 
of the channel of a river, creek or run or any part thereof, which furnishes 
or may furnish drainage in more than one county, proceeding shall be com­
menced and conducted in the manner provided by law for the construction 
of joint county ditches or the improvement of a channel of a river, creek 
or run or any part thereof, which is located in more than one county, when 
a majority of each board of commissioners of such county so agree. 

"Section 6558. When the county commissioners do not agree or de­
termine to proceed under the laws for the construction of joint county 
ditches and the improvement of channels, rivers, creeks, or runs or parts 
thereof located in more than one county, and the board of commissioners 
of the lower county unanimously agree that such improvement is neces­
sary or will be conducive to the public health, convenience or welfare, and 
the line described is the best route, the proceedings in reference thereto 
shall be conducted as provided in this chapter aQd the laws for single county 
ditches. The proceedings shall be conducted by the commissioners of the 
lower county." 

In sections 6556 and 6558 the words "in this chapter" read "in this act" when 
the statutes were first enacted in 86 Ohio laws. They refer to. sections 6540 et seq., 
General Code. The language in section 6557, providing for procedure as provided 
by law for the construction of joint ditches, when a majority of each board of 
county commissioners agree, referred to the law existing with reference to the 
construction of joint ditches when sections 6540 et seq., were passed in 86 0. L. 
The words "in this chapter," as they now appear, therefore, clearly have reference 
to those provisions in this chapter which had their origin in 86 0. L., and which 
now appear as sections 6540 et seq. 

Since your letter does not state that the county commissioners o.f each county 
have agreed to proceed in the manner provided for the construction of joint county 
ditches, it is surely correct to assume that the procedure contemplated is in ac­
cordance with sections 6540 et seq. The action therefore is under section 6556, 
General Code, above quoted. 

This section incorporates the provisions pertaining to the construction of single 
county ditches, and the question arises whether or not such incorporation requires 
notice to be served upon those charged with the assessment in the upper county. 
The necessity of providing notice for the validity of assessment statutes is of m­
terest. The constitutional provisions bearing upon this question are as follows: 

"Article 1, Section 19. Private property shall ever b'e held inviolate 
but subservient to the public welfare. When taken in time of war, or other 
public exigency, imperatively requiring its immediate seizure or for the 
purpose of making or repairing roads, which shall be open to the public, 
without charge, a compensation shall be made to the owner, in money, and 
in all other cases, where private property shall be taken for public use, a 
compensation therefor shall first be made. in money, or first secured by a 
deposit of money, and such compensation shall be assessed by a jury, without 
deduction for benefits to any property of the owner. 

"Article 1, section 16. All courts shall be open, and every person. 
for an injury done him in his land, goods, person or reputation, shall 
have remedy by due course of law, and shall have justice administered 
without denial or delay. Suits may be brought against the state, in such 
courts and in such manner, as may be provided by law. 

"Article 5. (Amendments to the United States constitution) * * * 
nor be deprived of life, liberty or property without clue process of law, nor 
shall property be taken for public use without just compensation." 
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It is well settled that private property may not be taken without notice and 
an opportunity for hearing, by force of section 19 of the bill of rights. 

"Due course of law means that such course of law shall be enacted as 
will require that he whose property is about to be taken, shall have notice 
of the time and place of hearing, what is sought to be appropriated, and 
an opportunity to be heard in his own behalf. Any law which seeks to 
deprive him of his property without such proceedings is in direct opposition 
to the letter and spirit of the constitution. McArthur vs. Kelly, 5 Ohio, 
140; Foote vs. Cincinnati, 11 Ohio 408; Lamb & McKee vs. Lane, 4 0. S., 
167; Watson vs. Trustees of Pleasant Township, 21 0. S., 667." 

Harrison vs. Sabina, 1 0. C. C., 49-52. 

Under the statutes in question, however, a taking of property is in no wise 
contemplated, as is the case in the actual construction or widening or otherwise 
improving of a ditch in a county. The difference between a taking of property, 
such as requires as a condition precedent the deposit of compensation under article I, 
section 19, of the constitution, and as assessment for the purpose of improvement 
without a taking of property is well settled. The latter is in the nature of a local 
tax, and summary procedure for the collection thereof is justified by the decisions. 
The question which arises, therefore, with reference to the necessity of notice in 
the levying of such assessments is one which involves a construction of the con­
stitutional provisions requiring due process of law. Upon this principle the follow­
ing is of interest: 

"The objections urged to the validity of the assessment on federal 
grounds are substantially these: that the law under which the assessment 
was made and levied conflicts with the clause of the fourteenth amendment 
of the constitution declaring that no state shall deprive any person of 
life. liberty or property without due process of law; and impairs the 
obligation of the contract between California and the United States, that 
the proceeds of the swamp and overflowed lands ceded by the Arkansas 
act should be expended in reclaiming them. ' 

"That clause of the fourteenth amendment is found, in almost identical 
language, in the several state constitutions, and is intended as additional 
security against the arbitrary deprivation of life and liberty and the arbitrary 
spoliation of property. Neither can be taken without due process of law. 
What constitutes that process it may be difficult to define with precision so 
as to cover all cases. It is, no doubt, wiser, as stated by Mr. Justice Miller 
in Davidson vs. New Orleans, to arrive at its meaning 'by the gradual 
process of judicial inclusion and exclusion, as the cases presented for de­
cision shall require, with the reasoning on which such decisiot~s may be 
founded.' 96 U. S. 97, 104. It is sufficient to observe here, that by 'due 
process' is meant one which, following the forms, of law, is appropriate to 
the case, and just to the parties to be affected. It must be pursued in the 
ordinary mode prescribed by the law; it must be adopted to the end to 
be attained; and wherever it is necessary for the protection of the parties, it 
must give them an opportunity to be heard respecting the justice of the 
judgment sought. The clause in question means, therefore, that there can 
be no proceeding against life, liberty or property which may result in the 
deprivation of either, without the observance of those general rules 
established in our system of jurisprudence for the security of private 
rights. Hurtado vs. California, 110 U. S. 516, 536. 

"The appellant contends this fundamental principle was violated in the as-
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sessment of his property, inasmuch as it was made without notice to him, or 
without his being afforded any opportunity to be heard respecting it, the 
law authorizing it contains no provision for such notice or hearing. His 
contention is that notice and opportunity to be heard are essential to render 
any proceeding due process of law which may lead to the deprivation of 
life, liberty, or property. Undoubtedly where life and liberty are involved, 
due process requires that there be a regular course of judicial proceedings, 
which imply that the party to be affected shall have notice and an oppor­
tunity to be heard; so, also, where title or possession of property is in­
volved. But where the taking of property is in the enforcement of a tax, 
the proceeding is necessarily less formal, and whether notice to him is 
at all necessary may depend upon the character of the tax, and the 
manner in which its amount is determinable. The necessity of revenue 
for the support of the government does not admit of the delay attendant 
upon proceedings in a court of justice, and t!iey are not required for the 
enforcement of taxes or assessments. As stated by Mr. Justice Bradley, in 
his concurring opinion in Davidson vs. New Orleans; 'In judging what is 
"due process of law" respect must be had to the cause and object of the 
taking, whether under the taxing power, the power of eminent domain, 
or the power of assessment for local improvements, or some of these; 
and if found to be suitable or admissible in the special case, it will be ad­
judged to be "due process of law," but if found to be arbitrary, oppressive 
and unjust, it may be declared to be not "due process of law." The power of 
taxation possessed by the state may be exercised upon any subject within 
its jurisdiction, and to any extent not prohibited by the constitution of 
the United States.' As said by this court: 'It may touch property in every 
shape, in its natural condition, in its manufactured form, and in its various 
transmutations. And the amount of the taxation may be determined by 
the value of the property, or its uses, or its capacity, or its productiveness. 
It may touch business in the almost infinite forms in which it is conducted, 
in professions, in commerce, in manufactures, and in transportation. Unless 
restrained by provisions of the federal constitution, the power of the 
state, as to the mode, form and extent of taxation, is unlimited, where the 
subjects to which it applies are within her jurisdiction.' State ta.r on 
foreign ·!zeld bonds, 15 Wall. 300, 319. 

"Of the different kinds of taxes which the state may impose, there is 
a vast number of which, from their nature, no notice can be given to th'e 
taxpayer, nor would notice be of any possible advantage to him, such as poll 
taxes, license taxes (not dependent upon the extent of his business), and 
generally, specific taxes on things or persons, or occupations. In such cases 
the legislature, in authorizing the tax, fixes its amount, and that is the end 
of the matter. If the tax be not paid, the property of the delinquent may 
be sold, and he be thus deprived of his property. Yet there dm be no 
question, that the proc,eeding is due process of law, as there is no inquiry 
into the weight of evidence, or other element of a judicial nature, and nothing 
could be changed by hearing the taxpayer. No right of his is, therefore, 
invaded. Thus, if the tax on animals be a fixed sum per head, or on 
articles a fixed sum per year or bushel, or gallon, there is nothing the 
owner can do which can affect the amount to be collected from him. So, 
if a person wishes a license to do business of a particular kind, or at a 
particular place, such as keeping a hotel or a restaurant, or selling liquors, 
or cigars, or clothes, he has only to pay the amount re.quired by the law and 
go into the business. There is no need in such cases for notice or hearing. 

16-A. G. 

4:81 
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So. also, if taxes are imposed in the shape of licenses for privileges, such as 
those on foreign corporations for doing business in the state, or domestic 
corporations for franchises, if the parties desire the privilege, they have 
only to pay the amount required. In such cases there is no necessity for 
notice or hearing. The amount of the tax would not be changed by it. 

"But where a tax is levied Oil property not specifically, but according 
to its ·ualue, to be ascertained by assessors appointed for that purpose upon 
such evidence as they ma:-,• obtain, a different principle comes in. The 
officers in estimating the value act judicially; and in most of the states pro­
vision is made for the correction of errors committed by them, through 
boards of revision or equalization, sitting at designated- periods provided 
by law to hear complaints respecting the justice of the assessments. The 
law in prescribing the time when such complaints will be heard, gives all 
the notice required, and the proceeding by which the valuation is de­
termined, though it may be followed, if the tax be not paid, by a sale of 
the delinquent's property, is clue process of law. 

"In some stites, instead of a board of revision or equalization, the 
assessment may be revised by proceedings in the courts and be there 
corrected if erroneous, O!" set aside if invalid; or objections to the validity 
or amout of the assessment may be taken when the attempt is made to 
enforce it. In -such cases all the opportunity is given to the taxpayer to be 
heard respecting the assessment which can be deemed essential to render 
the proceedings clue process of law. In Davidson vs. New Orleaus this 
court decided this precise point. In that case an assessment levied on 
certain rei! property in :t\ew Orleans for draining the swamps of that city 
was resisted on the ground that the proceeding deprived the owners of their 
property without due process of law, but the court refused to interfere, 
for the reason that the owners of the property had notice of the assess­
ment and an opportunity to contest it in the courts. After stating that much 
misapprehension prevailed as to the meaning of the terms 'clue process of 
law,' and that it would be difficult to give a. definition that would be at once 
perspicuous and satisfactory the court, speaking by :\Ir. Justice :!\!iller, said 
that it would lay clown the following proposition as applicable to the case, 
'That whenever by the laws of a state, or b:-,• state authority,' a tax, assess­
ment, servitude, or other burden is imposed upon property for the public 
ttse, whether it be for the whole state or of some more limited portion of 
the comm1mit:o,•, and those laces provide for a 111ode of coufirmiug or COil­

testing the charge thus imposed ill the ordilzar)' courts of justice, with such 
uotice to the person, or such proceediug iu regard to the· property as is 
appropriate to the nature of the case, the judgment in such proceedings 
cannot be said to deprive the ocr:ner of his proper:;•, without due process 
of law, however, obnoxious it 111ay be to other objectious.' (96 U. S. 97.)" 

Hagar vs. Reclamation District, 111 U. S. 701-707. 

The fifth paragraph of the syllabus in this case is as follows: 

"A law authorizing the imposition of a tax or assessment upon prop­
erty according to its value does not infringe that provision of the four­
teenth amendment to the constitution, which clet;lares that no state shall 
deprive any person of property without clue process of law, if the owner 
has an opportunity to question the validity or the amount of it, either be­
fore that amount is determined, or in subsequent proceedings for its col­
lection." 

And so it has been well settled that where the legislature sees fit to authorize 
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assessment according to the lineal foot or upon the general duplicate, instead of 
upon the particular property, or partly upon one and party upon the other, or upon 
both, notice is not necessary; though it is clearly certain that the right of the 
property holder to be heard in some manner upon his right not to be assessed 
in excess of benefits must be safeguarded. 

French vs. Barber Asphalt Paving Co., 181 U. S. 325. 
Cooley on Taxation, p. 447. 
Dillon on :\I unicipal Corporations, Sec. 752. 
Xorwood vs. Baker, 172 U. S. 269. 
Shumate vs. Heman, 181 U. S. 402. 

The second paragraph of the syllabus in the case of Gillette vs. City of Dem·er, 
21 Federal Reporter, 822, is as follows: 

"2. Sewer Assessments-Xotice-\Vhen assessment is determined by 
a mere mathematical computation notice is unnecessary-Due process of 
law. 

"Act of the legislature, Colorado, of February 19, 1879, amending the 
charter of the city of Denver, provides for the construction of sewers and 
the levy of assessments therefor accordi11g to area and regardless of im­
provements, on the petition of a majority of the property holders resident in 
any sewer district, or upon the recommendation of the board of health. 
The act also provides that, during the progress of the work, all persons 
interested shall have an opportunity to object to the materials used, the 
manner in which the work is done. or any supposed violation of the con­
tract. I! eld, that the levy of the assessment being a mere mathematical 
computatioll, and as to all prior proceedings full notice is provided for, it 
is unnecessary that the act should provide an opportunity for lot owners 
to be heard on the assessments after they are levied, and that making such 
assessments a fixed charge against the lots, without notice or an opportunity 
to be heard, is not depriving the lot owners of their property without 'due 
process of Jaw.'" 

The following decisions are in accord, holding that where the making of an 
assessment is a mere matter of mathematical calculation notice is not necessary: 

Armory vs. City of Keokuk, 72 Iowa, 701. 
Cleveland vs. Freebie, 13 R. I., 50. 
1Iayor of Baltimore vs. Johns-Hopkins Hospital 56 :\lei., 701. 
Bumont vs. Wilkesbarre 142 Pa. St:, 198-216. 
Adams \'S. Fisher, 63 Texas, 651-658. 

In Ohio these principles are summed up in the following cases: 
In Adler vs. Whitbeck, 44 0. S., 539-570, the court says: 

"The result of the decisions of the supreme federal tribunal in g1vmg 
a construction to this amemlment, so far as it affects the revenue laws of 
a state, is summed up by the learned author from whom we have before 
quoted, in his work on taxation. at page 51. By these decisions such laws 
may be in harmony with that amendment, though they do not prO\·ide for 
giving a party an opportunity to he present when the tax is assessed against 
him, and to be there heard, if they give him the right to be heard aften.t•;t;·d 
ill a suit to e11join the collcctioll in ~-·hiclz both the validity of th.: ta.r, 
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and the amount of it, may be contested; and it is immaterial to this question 
that the party to the suit is required, as in other injunction cases, to give 
security when instituting the suit.'' 

In Caldwell vs. Carthage, 49 0. S. 349, the court per Dickman, ]., says: 

"The inquiry is suggested, what is the remedy by which, in Ohio, 
the pr6perty owner may test the illegality of an assessment? By section 
5848 of the Revised Statutes, 'courts of common pleas and superior courts 
shall have jurisdiction to enjoin the illegal levy of taxes and assessments.' 
An opportunity is here afforded to establish the invalidity of the tax or assess­
ment; and 'W·ith sucl~ privilege, if judgment is rendered against the property 
owner in the suit, it cannot be properly said that his rights .of property have 
been determined without due process of law or judicial investigation. 
Tone vs. Columbus, 39 0. S., 301, 302; Stephan vs. Daniels, 27 0. S., 536; 
Stesse vs. Oviatt, 24 0. S., 253. Between the passage of the condemnation 
and assessment ordinances and an advertisement of a tax sale, ample 
time elapses, and ample notice of the proceedings to appropriate and 
assess is provided for to enable the owner to go into court, and cnTltest 
the assessment by application for injunction. 

"If special assessments are not paid by the time stipulated in the 
ordinance providing for the same, they may be recovered by suit, or the 
lien therefor may be enforced in the name of the corporation against the 
property owners. Revised Statutes, sections 2285, 2286, 2294. And in a 
suit to recover the assessment or to enforce the lien therefor, the owner 
of the property assessed may set up in defense the illegality of the assess­
ment. In Murdock vs. Cincinnati, 25 W. L. B. 26, U. S. Circuit, S. D. 0., 
it was said by Ja~kson, ]., 'It appears that the city of Cincinnati is now 
proceeding by civil suit in the state courts, against complainant, to collect 
the assessment in question. To that suit complainant may interpose any 
and all defenses going either to the validity or regularity of such assess­
ments. Such suit gives him a full opportunity to be heard, and affords 
him the privilege of presenting every objection that can possibly be made, 
either under the constitution of the United States, or under the constitu­
tion and laws of Ohio, to the validity of the assessment. It cannot be 
questioned that the judgment which may be rendered against complainant 
in said suit, will constitute 'clue process of law.' If the owner of assessed 
property may have the benefit of the law of the land or clue process of 
law, in a suit against him by the corporation making the assessment, he may 
also have the benefit in a suit by himself against the corporation, wherein 
the same questions can be determined." 

The second paragraph of the syllabus in this case is as follows: 

"Where land is appropriated for a street improvement, an assessment 
by the foot front of the property bounding and abutting upon the improve­
ment, to pay the cost thereof, without the passage, notice and publication 
of such preliminary resolution, as thus provided, will not thereby be a taking 
of property without due process of law, in violation of section 1 of the 
14th amendment of the constitution of the United States." 

To the same effect, see: Finnell vs. Kates, 19 0. S., 405; and Cuff vs. Board 
of Commissioners of Seneca County, 19 0. S., 181-183. 

In the case of Railroad Co. vs. Keith, 67 0. S., 279, however, the third paragraph 
of the syllabus is as follows: 
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"It is necessary to the validity of an assessment on real estate, other 
than general taxes, that somewhere along the line of the proceedings, notice 
be given to the owner, and an opportunity afforded him to be heard in 
opposition or defense." 

4:85 

· In this case the railroad company, by the statute, after failure to build a ditch 
within ten days after receipt of notice, could be compelled, by the probate judge of 
the county, to either build the ditch or to pay the cost of building the same, without 
any right to be heard during the proceedings. In short, the judgment of a court 
for the expenses incurred in building the ditch could be entered up against a 
railroad without any right whatever to be heard on the part of the defendant. 

The situation in this case is to be distinguished from the statutes in question, 
which provide for collection of taxes through tax authorities, and in no wise 
allows an uncontested judgment of court to be entered ·against the property holders. 
The authorities above set out will establish that notice may be dispensed with when 
the making of assessments is a matter of mere mathematical calculation, provided 
opportunity is given the property holder to be heard and to defend in a suit for 
collection of the taxes, or by injunction against e11croachments which are dt·arly 
contrary to due process of law. The proviso is clearly laid down everywhere, that 
the right to defend against an assessment in excess of benefits or otherwise in 
violation of state constitutional provisions, or other provisions of the law of the 
land entitling the property holder to protection. Such a right to be heard neces­
sarily involves sufficient notice to enable the property holder to set in motion the 
machinery for his defense. 

Under the statutes in question, in view of section 6550, the county commis­
sioners of the upper county, in the making of an assessment, have merely to make 
a mathematical calculation; that is, they must apportion the amount assessed 
against the upper county to the land in the upper county in the same manner that 
the expense of constructing the ditch or ditches was apportioned. These statutes 
furthermore, under section 6499 and section 6500 of the General Code, provide 
a means to the property holder of defending against undue process of law. These 
statutes are as follows: 

"Sec. 6499. The collection of taxes or assessments levied or ordereu 
to be levied, to pay for the location or construction of a ditch, shall not 
be perpetually enjoined, nor declared void, in consequence of an error com­
mitted by the surveyor or engineer, the county auditor, or the county 
commissioners, in the location or establishment thereof; nor by reason of 
an error or informality appearing on the record of the proceedings to 
locate or establish it; nor by reason of an error committed by the surveyor 
or engineer, the county auditor, or county commissioners, in respect to the 
letting of uncompleted work, or the levy of a tax or assessment for the 
labor and expense of construction of an uncompleted portion, section, or 
allotment of such ditch. 

"Sec. 6500. The court, in which a proceeding is brought to recover a 
tax or assessment paid, or to declare void the proceedings to locate or 
establish a ditch, or to enjoin a tax or assessment levied or ordered to be 
levied to pay for the labor and expense therefor, if there is manifest 
error in the proceedings, shall allow the plaintiff in the action to show that 
he has heen injured thereby, and, on application of either party, may 
appoint such person or persons to examine or survey the premises, or both. 
The court shall allow parol testimony that said improvement is necessary 
and will be conducive to the public health, convenience, or welfare, and 
that any acts required by law for an improvement have been substantially 
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complied with, notwithstanding the record required to be kept by any board 
or officer; and, without finding error, the court may correct a gross in­
justice in the apportionment made by the commissioners. On final hearing, 
the court shall make such order in the premises as is just and equitable, and 
may order that such tax or assessment remain on the duplicate for col­
lection, or order it to be levied, or perpetually enjoin it, or part thereof, or, 
if it has been paid under protest, order the whole, or such part thereof, 
as is just and equitable, to be refunded. The cost of such proceeding shall 
be apportioned among the parties, or paid out of the county treasury, as 
justice requires." 

The one question presented, therefore, is whether or not these statutes in 
any way afford sufficient notice to the property holder to enable him to take ad­
vantage of the matters provided for by sections 6499 and 6500. In these statutes 
there is no provision for collection of the assessments, otherwise than by placing 
upon the duplicate and colle_cting the. same as other taxes are collected. There .is 
no provision for notice to the property holder and opportunity to pay, as in the 
provisions relating to improvements in a municipality; nor is there any provision 
for suit against the property holder, wherein defenses may be set up. 

That the assessments are to be placed upon the duplicate, to be collected as 
other taxes, is made clear from a review of the following sections of the General 
Code: 

"Sec. 6465. The county commissioners shall direct the auditor to issue 
an order on the county treasurer to each of the several claimants to whom 
compensation or damages was allowed for the amount due, and enter on the 
ditch duplicate the amounts assessed against the several benefited. land 
owners, for the payment of such compensation and damages, payable in the 
ratio and manner as other assessment.s, and to be collected as other taxes. 

"Sec. 6478. If the jury finds that the improvement is necessary, and 
will be conducive to the public health, convenience· or welfare, and is 
practicable, the county commissioners shall apportion the compensation and 
damages as provided by law in cases where no appeal is taken. They shall 
also assess and apportion the costs as directed by the probate court, and 
order the auditor to place them on the duplicate to be collected as other 
taxes. In addition thereto, they may sue upon the bond given for the 
payment of costs, and execution may be sued out of the probate court for 
the collection of costs taxed against any person, as provided in the next 
preceding section. Costs taxed against the commissioners shall be paid out 
of the general county ditch funds. 

"Section 6490. \Vhen the county commissioners make an assessment 
they shall cause an entry to be made, directing the auditor to make and 
furnish to the treasurer of the county a special duplicate with the assess­
ment arranged thereon, as required by their order. The auditor shall 
retain a copy thereof in his office, and all assessments shall be collected and 
accounted for by the treasurer as taxes. \Vhen an assessment remains un­
paid for one year after it is placed upon the special duplicate, unless other­
wise ordered by the commissioners, it shall be placed on the general 
duplicate for collection, together with a penalty of not less than six per 
cent. annually, as county ditch taxes, and the amount of delinquent tax thus 
placed on the general duplicate shall be charged respectively to the several 
ditches on account of which such assessment has been made as a transfer 
from the county ditch fund. 

"Sec. 6512. The commissioners of a county wherein a ditch improve-
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ment is ordered, whether the construction of a new ditch or the deepen­
ing, widening, straightening, or alteration of an old ditch, shall provide 
a suitable book in which to keep the ditch accounts of the county. The 
auditor shall open therein an account with each improvement, in the name 
by which it is known, and charge all assessments and credit all payments 
made in the case. The money collected on each improvement shall con­
stitute a special fund; and the provisions of this section shall apply in cases 
of ditches located by the commissioners of more than one county in 
joint session." 

487 

Keeping in view this situation, the optmon of Justice Jackson, in Scott vs. 
Toledo, 6 0. F. D., 192, has a very definite bearing. The second paragraph of the 
syllabus is as follows: 

"The fact that two modes for the collecton of an assessment, made 
without notice or opportunity to be heard, provide for proceedings in 
court in which defense may be made is. not sufficient to make an assess­
ment valid as imposed by due process of law, if the statute allows a 
third mode of collection by placing the amount upon the tax list and col­
lecting it in the same manner as state and county taxes." 

The following excerpts are taken from the opinion, pages 206-209: 

"N" or is it any longer an open question that the provision of the federal 
constitution prohibiting the states from depriving any person of his 
property 'without due process of law' applies to taxation by the state or its 
subordinate agencies, and that, in respect to all such taxation based on 
values and apportionment, and involving judicial or quasi judicial ascer­
tainment and determination as to the amount to be imposed upon the 
citizen or made a charge upon his property, 'due process of law demands 

. and requires that, at some stage in the proceeding before the tax charge 
or assessment is f1xed and made final and collected, he shall have notice, 
or an opportunity to be hearrl in reference thereto. This subject has been 
so ably and exhaustively discussed and considered in numerous recent de­
cisions of the federal and state courts that little or nothing remains to be 
added; nor is it deemed necessary to extend this opinion by quoting at 
length from those authorities which establish the general proposition that 
it is essential to the validity of state taxation other than that of a per­
sonal character, such as licenses for privileges, or the exercise of franchises, 
that the taxpayer shall, at some stage in the proceeding, have notice or an 
opportunity to be heard; that if such notice is not given, or opportunity 
afforded to be heard, either in levying or collecting the tax, the proceeding 
will be wanting in that 'clue process of law' necessary to give it validity 
under the federal constitution. The legislature may prescribe the kind 
of notice and the mode in which it shall be given, 'but it camzot dispense 
witlz all uotice.' The owner must in some form, in some tribunal or before 
some official authorized to correct errors or mistakes, have an opportunity 
afforded him to be heard in respect to the proceeding under which his 
property is to be taken or burden, before the tax or assessment becomes 
final and effectual, in order to constitute such procedure 'due process of law.' 
If the tax or assessment can, under the state law, be enforced or collected 
only by legal proceedings, in which any and all defenses, going either to the 
validity or amount of such tax or assessment, may be made, that will afford 
the opportunity to be heard, and in such cases the proceeding cannot be 



4:88 ANNUAL REPORT 

said to deprive "the owner of his property 'without due process of law,' 
however objectionable or unjust it may be otherwise. In the application 
of these principles there is no distinction between taxation upon values 
for general purposes and special assessment~ based upon benefits. The 
authorities supportii1g these proposition are the following: Kennard vs. 
Louisiana, 92 U. S., 482; Mciliillen vs. Anderson, 95 U. S., 40-42; David­
son vs. New Orleans, 96 U. S. 104, 105; Hagar vs. Reclamation Dist., 111 
U. S. 707-711, 4 Sup. Ct. Rep., 663; Kentucky Railroad Tax Cases, 115 
U. S. 335 336, 6 Sup. Ct. Rep., 57; Williams vs. County of Albany, 122 U. 
S., 164, 165, 7 Sup. Ct. Rep., 1244; Spencer vs. l\Iercant, 125 U. S., 354, 355, 
358, 361, 8 Sup. Ct. Rep., 921; Stuart vs. Palmer, 74 N. Y., 183; Railroad 
Tax Cases, 13 Fed. Rep., 751-753, 762-766; County of Santa Clara vs. Rail­
road Co., 18 Fed. Rep., 410-412, 416-424; Cooley, Taxation, 266; Welty, 
Assessment, sections 25C ~53, and cases cited. In the cases of Hagar vs. 
Reclamation Dist., 111 U. 8., 701, 4 Sup. Ct. Rep. 663, and County of Santa 
Clara vs. Railroad Co., 18 Fed. Rep. 409, the distinction between a tax 
or assessment which calls for no inquiry, nor for anything in the nature 
of judicial examination before levy and collection, and a tax or assess­
ment imposed upon property according to its value or special benefits re­
sulting thereto, to be ascertained by assessors or other officials upon in­
quiry or evidence, is pointed out and considered with reference to the 
necessity for notice or opportunity for hearing. In the former class of 
cases it is suggested that, as notice would be of no service to the individual, 
and no hearing could change the result, as in taxes for licenses and the 
exercise of franchises, such notice or an opportunity to be heard may be 
dispensed with; but that in the latter class of taxes and assessments, based 
upon values or benefits which involve inquiry, notice or an opportunity for 
hearing is essential, to render the proceeding valid. Counsel for defendant 
claims the benefit of this distinction in the present case, and insists that, 
as notice would have been of no service to complainants, and no hearing 
could have changed the results, they were therefore not entitled to such 
notice or hearing. But this position ignores the fact that the assessment in 
question fa1Is within the latter class of cases, in which inquiry as to bene­
fits is involved; section 2283 directing in express terms that, 'so far as 
practicable under the provisions of thi!l title, regard must be had, in making 
special assessments, to the probable benefits to the property assessed.' This 
requirement of the statute, that regard should be had 'to the probable 
benefits to the property assessed' in making these special assessments 
necessarily involved inquiry or consideration of benefits, which rested upon 
facts or evidence; and called for the exercise of a quasi judicial determina­
tion, like taxation based upon values to be ascertained by assessors. 

"It admits, therefore, of little or no question, that the assessment 
under consideration was of that character which entitled complainants to 
notice, or an opportunity to be heard in respect thereto, in order to give it 
validity, or make the proceeding conform to due process of law. * * * An 
assessment so made is wanting in 'clue process of law' if its collection can 
be enforced otherwise than by suit or legal proceedings i1~ which all defenses 
to its validity or amount could be raised. * * * or, thirdly, the common 
council may certify any unpaid assessment to the auditor of the county in 
which the corporation is situated, and the amount so certified is to be placed. 
upon the tax list, with ten per cent. penalty, and to be collected with and in 
the same manner as state and county taxes (section 2295), which are 
co1Iected either by suit, by forfeiture and sale of the land, or by distraint 
of sufficient goods and chattels belonging to the person charged with such 
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taxes or assessments. In the first two methods of collection to which the 
common council could or might resort, the notice provided for or re­
quired would constitute 'due process of law' under the authorities above 
cited; but if, instead of resorting to these methods of collection, the cor­
poration selected, as it might, the third remedy for the enforcement of the 
·assessment, then the owners would be deprived of any opportunity to be 
heard in regard to the assessment, either as to its validity or amount, and 
this would violate the requirements of 'due process of law.' In this 
respect the present case is distinguishable from that of Hagar vs. Reclama­
tion Dist., 111 U. S., 711, 4 Sup. Ct. Rep. 663, and other like cases, relied 
upon by counsel for defendant, in which the assessment complained of was 
enforceable only by legal proceedings in which any defense either to the 
validity or amount could be pleaded. The common council of Toledo 
having made the assessment in question without notice to, or an opportunity 
for hearing by, complainants, and having the right to enforce its collection 
by distraining and selling their property, without resorting to any suit which 
would give them an opportunity to interpose any defense either to the 
validity or amount of said assessment, its action in the premises, even if 
authorized by the statutes of Ohio, is wanting in that 'due proce5s of law' 
required by the federal constitution before depriving the citizen of his 
property." 
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It is clear, therefore, that for the validity of the statutes in question, it is 
absolutely essential, under the authorities, that such notice be given the property 
holder as will entitle him to be advised of the assessment against him prior to the 
sale of his propery for the payment of the tax. If such notice cannot be found 
m these statutes they must be deemed invalid. 

In Cuff vs. State, 52 0. S., 361, the per curiam opinion is as follows: 

"The act entitled an act, supplementary to chapter one, title six of the 
Revised Statutes of Ohio, 86 Ohio Laws, 123, and the amendments of 
sections one, two, three and ten, 90 Ohio Laws, 81, providing for the pay­
ment by the upper county to the lower county of the cost of outlet ditches, 
are i11 e·very res pert valid enactments; and upon failure on the part of the 
probate judge of the upper county, on notice from the probate judge of the 
lower county, to appoint freeholders, as provided in said act, such probate 
judge of such upper county may be compelled by mandamus to make 
such appointment." 

In view of these decisions, we must conclude that these statutes do provide 
notice somewhere enabling the property holder to defend against matters threatening 
his rights guaranteed under due process of law. A liberal construction is there­
fore justified having for its effect the provision of such notice. 

Under section 6556 of the General Code, above quoted, and under which statute 
your board proceeded, the laws relating to single county ditches are incorporated 
into the statutes providing compensation by the upper county to the lower county. 

The provisions for notice in single county ditch proceedings are as follows: 

"Section 6447. A petition shall be filed with the county auditor setting 
forth the necessity and benefits of the improvement and describing the 
beginning, route and termini thereof. It shall also contain the names of the 
persons and corporations, public or private, who, i~t the opinion of the 
petitioner or petitioners, are in any way affected or benefited thereby. 



490 .AJ.""NUAL REPORT 

* * * If the name of a person or corporation, either public or private, in 
any way affected by the proposed improvement, is omitted from the petition, 
the county commissioners,. upon discovering that such omission has been 
made, shall supply such name, and cause notice to be served as herein 
provided. 

"Section 6448. The county auditor shall thereupon give notice to the 
commissioners of the filing of such petition, together with a copy thereof. 
He shall fix a day for the hearing thereon not more than thirty days from 
the date of such notice. The auditor shall prepare and deliver to the 
petitioners, or any one of them, a written notice directed to the lot or 
land owners and to ·the corporations, either public or private, affected by 
the improvement, setting forth the substance, pendency and prayer of the 
petition. 

"Section 6449. The county auditor shall also prepare copies of the 
notice, for which he shall receive six cents per one hundred words, but 
not more than twenty-five cents for any one notice. One copy of the 
notice shall be served upon each lot or land owrier or left at his usual 
place of residence and upon an officer or agent of each public or private 
corporation having its place of business in the county, at least fifteen days 
before the day set for hearing. The person who serves such copies shall 
make return on the notice, under oath, of time and manner of service, and 
file it with the auditor on or before such day, and shall receive two 
dollars for each day actually employed in said service . 

. "Section 6450. The county auditor, at the same time shall give a like 
notice to each lot or land owner who is a non-resident of the county, by 
publication in a newspaper printed and of general circulation in the 
county, at least two weeks before the day set for hearing. Such notice 
shall be verified by affidavit of the printer, or other person, knowing the 
fact, and filed ·with the auditor on or before such day, and no further 
notice of the petition or the proceedings had thereupon shall thereafter be 
required." 

I am of the opmton that, under these provtstons, when the improvement is 
first inaugurated, the same being necessarily done by petition, the auditor with 
whom the petitions are filed must notify all persons and corporations, public or 
private, who will be affected by the improvement, including those of the upper 
county, to be charged with assessment, whose names must appear on the petition, 
in accordance with the terms of section 6447; the same being placed thereon either 
by the petitioner or by the county commissioners, upon their omission. Such notice 
being given, all parties n_otified, by the terms of section 6468, General Code, are 
entitled to make the same objections to the proceedings which are permitted to 
residents of the county in which the improvement is inaugurated and constructed. 

Answering your specific questions, therefore, I am of the· opinion that it is 
necessary for the property owners in the upper county, against whose land the 
amount apportioned to the upper county is to be assessed, to be notified prior to 
the granting of said improvement. 

This conclusion, I think, answers both of your questions. 
Very truly yours, 

TIMOTHY s. HoGAN, 
Attorney Geaeral. 
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867. 

ROADS-POWERS OF DRAGGIXG SUPERIXTEXDEXT. 

Cuder tlze provisions of section 7060-2, Geueral Code, in reference to the powers 
of a dragging superintendeut the statute 11111st be construed to apply to all graveled 
or ttnimproved roads within a township and not to township roads exclusively. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. THEO H. TANGEMAN, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR SIR :-I have your letter of January 19th, wherein you state: 

"I would be pleased to have your opinion as to section 7060-2, as 
found in 103 Ohio Laws, page 402, on the question of what roads are in­
cluded in this section." 

Section 7060-2, provides m part as follows: 

"The dragging superintendent shall divide the graveled or the unim­
proved public roads of the township into road dragging districts, which 
must include all mail routes and main traveled roads within the township 
which are graveled or unimproved." 

The foregoing is part of an act "to provide for dragging the public roads of 
the state." vVhile the roads meant to be included within its terms are not as 
accurately described as they might have been, yet it seems to me, from the 
context, that the intention was to include all graveled or unimproved public roads 
and not merely township roads. That this is the true meaning of this statute is 
evidenced not only by the broad general purposes expressed in the title to which 
attention has been heretofor called, but also by reason of the inclusion of mail 
routes and main traveled roads within the township in the class of roads to be 
dragged. If township roads alone were meant, the purpose of the statute would be 
defeated because in a great many counties the public roads have been laid out as 
county roads instead of as township roads. 

I am of the opinion that this statute must be construed to apply to all graveled 
or unimproved roads within a township and not to township roads exclusively. 

Very truly yours, 
TIMOTHY s. HoGAN, 

Attomey General. 



492 ANNUAL REPORT 

868. 

OFFICES INCO::-.IP ATIBLE-DISTRICT ASSESSOR-VILLAGE HEALTH 
OFFICER. 

When the health officer of a village accepts the office of district tax assessor, 
he forfeits the office of health officer, a11d in forfeiting the office of health officer 
he also forfeits the right to any further compensation in connection with that office. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. HARRY W. VoRDENBERG, Solicitor of the Village of Newtown, Union Central 
Building, Cincinnati, Ohio. 

DEAR SIR :-I have your letter of i-f arch 24, 1914, as follows: 

"Ron. T. B. Mulloy, mayor of Newtown, and the council of said vil­
lage, called my attention to the fact that Charles R. Campbell, M. D., is 
holding the offices of health officer in Newtown, and also district assessor, 
at the same time. 

"There is a question and some doubt in their minds as to which office 
he holds illegally, he having been first appointed and qualified as the health 
officer of said village under a law which does not prohibit the holding of 

. another office; and afterwards appointed as a district assessor under the 
Warnes law, which prohibits the incumbent from holding an office of profit. 

"The question arises especially upon the point whether they can legally 
pay the salary of the health officer, and thus avoid any criticism from the 
state auditing and accounting department. 

"In order to feel assured that they are acting within their legal rights, 
they have asked that I, on their behalf, present the matter to you for your 
opinion and direction as to what course they shall follow in the premises." 

Section 4404 of the General Code, reads in part: 

"* * * But in villages, council, if it deems advisable, may appoint a 
health officer, to be approved by the state board of health, who shall act 
instead of a board of health, and fix his salary and term of office. Such 
appointee shall have the powers and perform the duties granted to or im­
posed upon the board of health, except that rules, regulations or orders of 
a general character and required to be published, made by such health officer, 
shall be approved by the state board of health." 

Section 5617 of the General Code, as amended 103 0. L., page 796, reads: 

"A district assessor, deputy assessor, member of a district board of 
complaints or any assistant, clerk or other employe of a district assessor or 
district board of complaints, shall not, during his term of office or period 
of service or employment, as fixed by law or prescribed by the tax com­
mission of Ohio, hold any office of profit, except offices in the state militia 
and the office of notary public." 

Is a health officer, appointed by virtue of section 4404, holding an office of 
profit within the meaning of section 5617? 

In the case of State vs. Cregg, 69 0. S., 236, it was held that: 
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"A health officer is not an employe, as that word is used in section 
187 of the :Municipal Code." 

Section 189 of the Municipal Code provided: 

"All employes now serving in the health department shall continue to 
hold their said positions and shall not be removed from office or reduced 
in rank or pay, except for cause, etc." 

In this case the court said: 

"In the case of a health officer, by virtue of the powers conferred upon 
him by the statute, he is an independent, executive officer, with large 'dis­
cretion as to the methods to be pursued by him regarding the public health, 
and especially in those cities or villages where there is no board of health, 
he is not subject to the control or discretion of any one else." 
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This department has held on page 851 of volume 1, Attorney General's Report, 
1911-12, that: 

"A health officer appointed under the provisions of section 4404, General 
Code, is distinguished from a mere employment, for he has independent 
duties which are part of the sovereignty of the state, acting as a board of 
health might, had council appointed a board of health." 

Concluding then, that the health officer of the village is an officer and not an 
employe, it follows that he holds an office of profit, since he is paid a salary by 
the municipality. What, then, was the effect of his appointment to the office of 
district tax assessor? 

In the case of State ex rei. vs. Kearns, 47 0. S., 566, it was held: 

"The appointment by a city council of a member thereof to an office 
which the statute makes a member of council ineligible to fill, and his 
acceptance thereof, does not work an abandonment of his office as council­
man. The appointment to the second office is absolutely void." 

This case is clearly distinguishable from the case under consideration for 
the reason that the councilman in the Kearns case was ineligible to appointment to 
the other office. This distinction is emphasized by Mechem in his work on public 
offices and officers, section 428, as follows : 

"As has been seen in the earlier part of the work, it is frequently 
declared that persons holding one office shall be ineligible to election to 
another, either generally or of a certain kind. These provisions being 
held to incompacitate an incumbent of the first office to election to the 
second, it follows that any attempt of election to a second is void, and that 
if, by color of it, he attempts to hold the second office, he will be removed 
from it. It is thus the second office which is vacated instead of the first." 

It is said by Dillon in his work on municipal corporations, page 725, section 417: 

"An office may be impliedly resigned or vacated by the incumbent being 
elected to and accepting an incompatible office. The rule, says, Parke, J., 
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in a leading English case on this subject, that where two offices are in­
compatible, they cannot be held together, is founded on the plainest 
principles of public policy, and has obtained from very early times. The 
principle applies not only where the second office is the superior and more 
important one, but also where it is not. The rule has been generally 
stated in broad and unqualified terms, that the acceptance of the incom­
patible office, by whomsoever, the appointment or election might be 
made, absolutely determines the original office, leaving no shadow of title 
in the possessor, whose successor may be at once elected or appointed, 
neither quo warranto nor a motion being necessary." 

In a note to this section, the author adds: 

"The rule that the acceptance of the second vacates the first of two 
offices that are incompatible, is not only the rule of the common law, 
but is held to apply to incompatibility growing out of the constitutional 
and statutory provisions prohibiting the holding of two offices in specific 
cases." 

Attorney General vs. Detroit Common Council, 112 Mich. 145, 174. 
People vs. Sanderson, 30 Cal., 160, 167. 
People vs. Provines, 24 Cal., 520, 541. 
Foltz vs. Kerlin, 105 Ind., 221. 
Daily vs. State, 8 Black (In d), 322. 
Shell vs. Cousins, 77 Va., 328. 

Section 418 of the same work reads: 

"The doctrine just stated is undoubtedly true where the acceptance of 
the second office is made by, or with the privity of that authority which 
has the power to accept the surrender of the first, or to amove from it; but 
'such acceptance does not operate as an absolute avoidance in cases where a 
person cannot divest himself of an office by his own mere act, but requires 
the concurrence of another authority to his resignation or amotion, unless 
that authority is privy and consenting to the second appointment.'" 

The doctrine laid down by Judge Dillon and the exceptions to the rule are 
both supported by Throup on Public Officers and Meechem on Public Offices and 
Officers. 

In the light of these authorities, it is clear that when the health officer in ques­
tion was appointed district tax assessor, he forfeited the office of health officer, 
providing it was in his po;,er to divest himself of the office of health officer by his 
own mere act. In other words, in order that the doctrine, that the acceptance of 
the second incompatible office vacates the first, applies, it is essential that no ac­
ceptance of the health officer's resignatimi was necessary. 

At common law, acceptance is necessary to a consummation of the resignation, 
but in many of our states it is held that the resignation of an officer takes effect at 
once without acceptance by any one and that the holding of office is not compulsory. 
This is said to be the modern doctrine on this subject. 

U. S. vs. Wright, 1 McLean, 509. 
McCrary on Elections, Section 270. 
People vs. Porter, 6 Cal., 26. 
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State vs. Clark, 3 Xev., 566. 
Olmstead vs. Dennison, 77 X. Y., 378. 
State vs. Lincoln, 4 X eb., 260. 
Buting vs. Willis, 27 Gratt., 144. 
State vs. Hauss, 43 Ind., 105. 
Gibson vs. Lece, 11 Barb., 191. 
Leech vs. State, 78 Ind., 5~0. 

In our own state, in the case of Reiter vs. State, 51 0. S., p. 74, it was held: 

"By the rules of the common law, a resignation of an office does not 
take effect, so as to create a vacancy, until such resignation is accepted 
by the proper authority; but the common law in this regard is not in force 
in this state, to its full extent, and here resignation without acceptance 
creates a vacancy to the extent at least, of giving jurisdiction to appoint 
or elect a successor, unless otherwise provided by statute." 

These authorities are sufficient, I think, to support the view that the health 
officer of a village can divest himself of his office by his resignation, regardless 
of its acceptance, and this conclusion brings him within the rule that the acceptance 
of a second incompatible office vacates the first. 

It is, therefore, my opinion that when your village health officer accepted the 
office of district tax assessor, he forfeited the office of health officer and it of 
course follows that in forfeiting the office of health officer he forfeits the right 
to any further compensation in connection with that office. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 
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869. 

TEACHERS' PENSIONS-WHO ENTITLED TO SUCH PENSIONS. 

1st. If a teacher is forced to retire by virtue of the provisions contained in 
section 7880, General Code, and comes within the provision of said section as to 
the length of time such teacher has taught, the1l such teacher can teach in other 
public schools of the state than the one from which such teacher has retired, or in 
the public institutions of the state, and continue to draw her pension. The same 
rule applies when a teacher voluntarily retires. 

2nd. If a teacher requests to be retired under section 7880, General Code, and 
after drawing one month's pension, she may marry and still co~ttinue to draw· her 
pension the remainder of her natural life. 

CoLUMBUS, OHIO, 1\pril 24, 1914. 

HoN. GEO. M. HoAGLIN, Member of House of Representatives, Payne, Ohio. 

DEAR SIR :-Under date of January 30, 1914, you submitted a request for an 
opinion upon the following questions: 

"1. If a teacher is forced to retire by either section 7880 or 7882, may 
she teach in the public schools, or in the public institutions, and draw 
her pension? 

"2. If a teacher requests to be retired by section 7880 or 7882, may 
she teach in public schools, or in public institutions and draw her pension? 

"3. If a teacher requests to be retired under section 7880, and after 
drawing one month's pension, may she marry and still draw her pension? 

"4. Since so many different opinions have been given as to the in­
terpretation of section 7883, should no~ some definite legislation be made? 

Your request calls for the interpretation of sections 7880, 7882 and 7883 of 
the General Code, which said sections constitute a part of chapter 9 of title 5 o"f 
the General Code of Ohio, and relate to the subject of teachers' pensions. The 
general assembly on April 27, 1896, passed an act entitled, "An act to create a school 
teacher's pension fund." Section 1 thereof provides as follows: 

"Be it enacted by the general assembly of the state of Ohio that in 
order to create a fund to be known as the school teachers' pension fund, 
one per cent. of the salaries paid to all teachers of city distri~:ts of the 
third grade of the first class, shall be deducted by the proper officers and 
paid into the city treasury to the credit of said fund, to be used exclusively 
for pensions for teachers as hereinafter provided. All moneys received 
from donations, legacies, gifts, bequests or from any other source, shall 
also be paid into said fund; but no tax shall be levied or any public moneys 
be appropriated for said fund, except as herein provided." 

The court in the case of State ex rel. Ward vs. Hubbard, et a!., 22 0. C. C., 
253, besides holding that said enactment violated the constitutional provision that 
all laws of a general nature shall have a uniform operation throughout the state, 
further held that said act also violated section 2, article 12 of the constitution of 
Ohio providing for uniform taxation of property and also the bill of rights in 
the taking of private property from one citizen for the benefit of another, without 
his consent and against his will, as di~closed in the fourth syllabus thereof, which 
reads as follows : 
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"Such act in providing that one per cent. of the salaries paid to teachers 
shall be deducted therefrom and applied to create a school teachers' pension 
fund, also violates section 2, article XII, constitution of Ohio, providing for 
a uniform taxation of property, and also the bill of rights in the taking of 
the private property from one citizen for the benefit of another without his 
consent, and against his will." 
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In construing the act of April 10, 1900 (94 0. L., 539), to create a pension 
fund to provide for the pension of teachers in city districts of the second grade 
of the first class, the court in the case of State ex rei. vs. Kurtz, Treasurer, 21 
0. C. C., 261, says: 

"The act of April 10, 1900 (94 0. L., 539), to create a pension fund 
to provide for the pensioning of teachers in city districts of the second 
grade of the first class, and by which it is made the duty of the treasurer 
of the board of education in cities of the second grade of the first class 
to reserve at each payment of teachers' salaries a certain per cent. thereof 
for the purpose of creating a fund to be used in pensioning teachers who 
shall have pursued their professional employment a certain length of time, 
is an act of general nature which cannot have a uniform operation through­
out . the state, and is unconstitutional as in violation of section 26, article 
2 of the constitution of Ohio." 

The court in the case of Venable vs. Shafer, et al., 7 0. C. C. (n. s.) Rep. p. 
337, in commenting upon and citing with approval the case of State ex rei. Ward 
vs. Hubbard, supra, at page 339 of the opinion says: 

"We are further of the opinion that the act of April 16, 1900, was 
unconstitutional and void, as being in contravention of section 2, article 
XII of the bill of rights." 

The court in support of its opm10n in this regard, cites the fourth syllabus in 
the case of State ex rei. \Vard vs. Hubbard, which is hereinbefore quoted. The 
court in the case of Venable vs. Shafer, supra, in its opinion at page 340 continuing 
says: 

"It appears that this defect in the act of 1900 was removed by a pro-
vision in section 3897c, of the act of 1902, which reads: · 

"'All teachers hereafter appointed in said public schools, or high 
schools, if any, in said school district, shall be notified within thirty days 
after their appointment by the clerk of such board of educatioq of the 
election of said board of trustees of said school teachers' pension fund, 
and they shall be required to notify said board of education within six 
months thereafter whether they consent or decline to accept the provisions 
of this act.'" 

Section 7877 of the General Code, formerly 3897c of Bates Revised Statutes, 
as amended, 102 0. L., p. 445, contains substantially the same provisions as those 
contained in the act of 1902 (95 0. L., 610), as quoted in the case of Venable 
vs. Schafer, et al., supra. 

In view of the opinion of the court in the case of Venable vs. Schafer, et al., 
supra, it therefore follows that the provision for the creation of school teachers' 
pension fund, as the same now exists, is not In contravention of section 2, article 
XII of the constitution of Ohio, providing for uniform taxation of property and 



498 ANNUAL REPORT 

is not in contravention of the bill of rights in the taking of private property from 
one citizen for the benefit of another, without his consent and against his will. 

' Section 7880 of the General Code, which is embraced in the chapter of the 
General Code providing for the establishment of teachers' pensions, provides as 
follows: 

"Such board of education of such school district and a union, or other 
separate board, if any, having the control and management of the high 
schools of such district, may each by a majority vote of all the members 
composing the board on account, of physical or mental disability retire any 
teacher under such booard who has taught for a period aggregating twenty 
years. One-half of such period of service must have been rendered by 
such beneficiary in the public schools or high schools of such school district, 
or in the public schools or high schools of the county in which they are 
located, and the remaining one-half in the public schools of this state or 
elsewhere." 

Section 7882 of the General Code provides as follows: 

"Any teacher may retire and become a beneficiary under this chapter 
who has taught for a period aggregating thirty years. But one-half of 
such term of service must have been rendered in the public schools or in 
the high schools of such school district, or in the public schools or high 
schools of the county in which the district is located, and the remaining 
one-half in the public schools of this state or elsewhere." 

Section 7883 of the General Code, provides as follows: 

"Each teacher so retired or retiring shall be entitled during the re­
mainder of his or her natural life to receive as pension, amiually, twelve 
dollars and fifty cents for each year of service as teacher, except that in 
no event shall the pension paid to a teacher exceed four hundrd and fifty 
dollars in any one year. Such pensions shall be paid monthly during the 
school year." 

It is to be noted that section 7880 of the General Code, supra, provides that 
the board of education of a school district, on account of physical or mental 
disability of a teacher under such board. may ;etire such teacher without such 
teacher's consent. In this section nothing is said in regard to such teacher be­
coming a beneficiary under said act. However, this omission is cured by section 
7883, G. C., supra, as will be hereinafter pointed out. Under the provisions of 
section 7882, such teacher may voluntarily retire and become a beneficiary under 
this chapter, providing that such teacher has taught for a period aggregating thirty 
years, one-half of such term of service having been rendered in the public schools 
or in the high school of such school district, or in the public schools or high 
schools of the county in which the district is located, and the remaining half in 
the public schools of this state or elsewhere. 

If such teacher is forced or compelled to retire under the provision of section 
7880, supra, then to be a beneficiary under said act providing for teachers' pension 
funds, such teacher must have taught for a period aggregating twenty years, one­
half of such period having been rendered by such beneficiary in the public schools or 
high schools of such school district or in the public schools or high schools of 
the county in which they are located, and the remaining one-half in the public 
schools of this state or elsewhere. 
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It is to be noted that section 7883, supra, contains the specific prov1s1on that 
each teacher so retired or retiring shall be entitled during the remainder of his 
or her natural life, to recei,·e as pension annually, the amount provided therein. 
The terms "retired" or "retiring," as contained in said section 7883, refer to the 
methods of retirement conditioned in said sections 7880 and 7882, so that it seems 
to follow that if a teacher is retired in accordance with section 7880, or voluntarily 
retires in accordance with section 7882, supra, then such teacher is legally entitled 
to the pension provided by said section 7883 for ~nd during the remainder of his or 
her natural life, provided, of course, that such teacher or teachers have taught 
the specified time enumerated in said section 7880 and said section 7882 above 
quoted. If such teachers have taught for the required length of time and are 
retired either by action of the board under section 7880, or voluntarily retire under 
section 7882, there is no statutory provision to prevent such teachers from teaching 
in the public schools or in public institutions other than those from which they 
are so compelled to retire· or from which they voluntarily retire from teaching, 
and at the same time deprive them of the benefits of this act. This follows by 
reason of the provision of section 7883 as heretofore pointed out, that each teacher 
.so compelled to retire or so voluntarily retiring, shall be entitled during the 
remainder of her natural life to receive such pension and there is no statutory 
limitation preventing or prohibiting her from teaciTing in other schools of the 
state, other than that from which she has so retired. 

Coming now to answer your respective questions specifically, I am of the 
opinion, in answer to your first question, that if a teacher is forced to retire by 
virtue of the provisions contained in section 7880, supra, and also comes within the 
provisions of said section as to the length of time such teacher has taught, then 
such teacher can teach in other public schools of the state than the one from which such 
teacher has retired, or in the public institutions of the state and continue to draw 
her pension. 

Likewise, in answer to your second question, it is my opinion that if a teacher 
requests to voluntarily retire from teaching in accordance with the provisions con­
tained in section 7882, and provided further that such teacher comes within the 
requirement as to the length of time taught in such school from which such teacher 
so voluntarily retires, then such teacher may teach in other public schools of the 
state than the one from which such teacher so voluntarily retires, or in public 
institutions of the state, and continue to draw her pension. 

Likewise, in answer to your third question, I am of the opinion that if a :eacher 
is forced to retire under the provisions of section 7880, supra, or if such teacher 
voluntarily retires from teaching under the provisions of section 7882, supra, and 
has taught for the period of time specified in said respective sections, then such 
teacher, even after drawing one month's pension may marry and still continuf' 
to draw such pension upon the same reasoning as hereinbefore stated, to wit, if 
such teacher is so compelled to retire or so voluntarily retires, then such teacher 
is entitled to such pension during the remainder of his or her natural life, as pro­
vided by section 7883 of the General Code, supra, provided such teacher has taught 
the specified time as enumerated in said sections 7880 and 7882, G. C., supra. 

Answering your fourth question, it is my opinion that the provisions of said 
sections are ambiguous and that they could be greatly clarified by the enactment 
of more definite legislation in relation thereto. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attor11ey General. 
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870. 

VILLAGE BOARD OF HEALTH-HEALTH OFFICER-RIGHT OF 
HEALTH OFFICER TO CARRY PROVISIONS TO QUARANTINED 
PERSONS. 

Where a village has no board of health, but has a health officer, employment• 
by the board of health of a ma11 to carry provisionSI to quarantined persons in order 
to avoid the necessity of other people going to the quaranti11ed place, is a measure 
strictly for ·the protectio11 of the public, under section 4436 of the General Code, 
and one chargeable to the municipality. 

CoLUMBUS, Omo, April 24, 1914. 

HoN. P. A. SAYLOR, Solicitor of the Village of West Alexandria, Eaton, Ohio. 

DEAR SrR :-I have your letter of :March 4, 1914, as follows: 

"We have no board of health in the village, but have a board of health 
officer. Several familie~ in the town contracted scarlet fever and one 
family the small pox. Our board of health officer hired a man to carry 
provisions, etc., to the scarlet fever people and another man to carry pro­
visions to the small pox family. The parties hired made out their bills 
and the health officer put his 0. K. on said bills. It was presented to council 
for payment. The bill was held up. The code provides, among other 
things, that the expenses so incurred, except those for disinfection, 
quarantine, or other measures strictly for the protection of the public, 
when properly certified by the president and clerk of the board of health, 
or health officer where there is no board of health, shall be paid by the 
persons so quarantined, when able to make such payment, etc. 

"Is the bill of the party who carried the food, etc., to the sick people 
such as would come under the clause 'other measures strictly for the 
protection of the public.' * * * In the opinion of council both bills are 
excessive.. Council has directed me to write you in reference to those 
matters and will hold up the bills until they hear from your office. 

"Hoping that we have stated the facts clearly enough for you to give 
us an opinion thereon, we remain." 

Section 4436 of the General Code reads: 

"When a house or other place is quarantined on account of contagious 
diseases, the board of health having jurisdiction shall provide for all 
persons confined in such house or place, food, fuel and all other neces­
saries of life, including medical attendance, medicine and nurses when 
necessary. The expenses so incurred, except those for disinfection, 
quarantine, or other measures strictly for the protection of the public, when 
properly certified by the president and clerk of the board of health, or 
health officer where there is no board of health, shall be paid by the person 
or persons quarantined, when able to make such payment, and when not 
by the municipality in which quarantined." 

You state in your letter that your board of health officer hired a man to 
carry provisions to the scarlet fever people and another to carry provisions to the 
small ·pox family. I presume that the board of health selected these men to carry 
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the provisions in order that there would be no necessity for other people to go to 
these houses, thereby lessening the possibility of the disease spreading. This 
action on the part of the board seems to me clearly a "measure for the protection 
of the public" and in my opinion, one properly chargeable to the municipality. 

871. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CANAL FUNDS-CREDITING BACK OF FUNDS-SHARP-DOLLISON 

LEASE. 

The superintendent of public worlls is entitled to credit back to the canal fund 
the sum of $5,000, being the first payment on the Sharp-Dollison lease, but there 
being no appropriation out of such funds, the money cannot be used and requires 
a specific appropriation to draw money from the treasury. 

CoLUMBUs, Omo, April 24, 1914. 

HON· JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-Under date of March 3, 1914, you inquire: 

"Under date of November 6, 1913, we addressed a communication to you 
asking for an opinion as to whether or not the canal land department 
was entitled to a repayment for certain funds expended in making sur­
veys of the abandoned Hocking Canal. Your opinion was rendered 
December 17, 1913, and your decision was as follows: 

" 'I am of the opinion that the auditor of state would be authorized to 
credit said sum of $5,000.00 back to the funds from which such payments 
have been made.' 

"The funds expended cover a period commencing in July, 1912, and ex­
tending down to the present time. The original opinion was requested 
in anticipation of the execution of a certain proposed lease to Messrs. 
Sharp and Dollison for a portion of the abandoned Hocking Canal. 

"It was expected that the lease would be executed prior to February 15, 
and that advance rental would be appropriated as an unexpended balance. 
Unfortunately for the department, the lease was not executed as was 
expected. We believe, however, that the act may be considered as an asset 
and that the department is as much entitled to have the amounts credited 
back as though the payments had been made prior to February 15, 1914. 
Our budget was made up and appropriations asked with the expectation that 
this amount would be reappropriated. 

"Cannot these expenses be repaid the same as if the funds had been 
returned before February 15th? 

"In case you find that this money should be returned to the funds from 
which it was taken we would be pleased to have you determine how far 
back we can go. In other words, can we go back to July, 1912, or only 
for the year 1913? 

"For statement of facts see your opinion of December 17, 1913." 
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The opmton of December 17, 1913, was rendered by virtue of the provisions 
of section 5 of the act of 102 Ohio Laws, 491, which reads: 

"All accounts of expenses, incident to surveying, platting and monu­
menting said abandoned canal lands, together with the necessary expenses 
of advertising, selling or leasing the same, shall be verified and approved 
by the chief engineer and the board of public works, and paid out of the 
canal funds, or other funds provided for the survey of canal lands, and 
the auditor of state is hereby directed to credit back to the fund or funds 
from which such payments are made, a like amount in any sum not to exceed 
five thousand dollars ($5,000.00) from the receipts derived from the 
sales and leases of said lands." 

This act was passed May 31, 1911. This section does not limit the time when 
such refund may be made. It is to be refunded from the receipts derived from 
the sales and leases of said lands. 

Section 2 of the general appropriation bill for 1914, house bill No. 47 of the 
recent session of the general assembly, provides: 

"All unexpended balances remaining in the funds appropriated in the 
act entitled 'an act to make partial appropriations for the last three­
quarters of the fiscal year ending November 15, 1913, and the first quarter 
of the fiscal year ending February 15, 1914' (103 0. L., 43), except as 
herein otherwise expressly provided, are hereby reappropriated for the 
various purposes for which such appropriations were made in such act." 

It will be observed that by section 5 of the act of 102 Ohio Laws 491, the 
auditor of state is authorized to "credit back to the fund or funds from which such 
payments are made" a like amount not to exceed fi~e thousand dollars. 

This is a credit back to the fund. It is not an appropriation of the money. 
The appropriation bill for 1914 appropriates certain sums and balances. The 

balances referred to are of moneys previously appropriated. 
Section 433, General Code, prior to its amendment in 103 Ohio Laws 122, con­

tained this provision : 

"Moneys received from water rents, tolls, fines, leases, sales of canal 
lands and other sources shall be paid into the state treasury to the credit 
of the canal fund." 

This provision was amended in 103 Ohio Laws 122, to read: 

"Moneys received from water rents, land rents, tolls, fines, leases, 
pipe permits, boat licenses, sale of canal lands and from all other sources 
shall be paid monthly into the state treasury to the credit of the general 
fund of the state." 

The canal fund has not been abolished. But in order to use the money in this 
fund it must be appropriated by the legislature. 

By virtue of section 5 of act of 102 Ohio Laws 491, the fund is to be credited 
for such expenditures. In order to draw money from the fund an appropriation 
is necessary. No appropriation has been made of this sum. 

As held in the opinion of December 17, 1913, the "auditor of state would be 
authorized to credit said sum of five thousand dollars back to the funds from 
which such payments have been made." 
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This is not an appropriation of the sum credited back and it is not available 
as an appropriation for your department. 

The act of 102 Ohio Laws 491, does not limit the time as to when the ex­
penditures may be made. In determining the amount expended you may go back 
to the beginning of the expenditures. 

872. 

Respectfully, 
TrllloTHY s. HoGAN, 

Attorney General. 

RE:MOV AL OF HU~IA~E SOCIETY AGEXT FRO~I OFFICE-PROCEDURE 
NECESSARY.· 

In order to discharge a humane agent united action of the humane society and 
of the probate judge is necessar:v. The humane agent being in the employ of the 
humane society, a corporation, is not within the civil service. 

CoLUMBUS, OHIO, April 24, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Bon. Thomas H. ·:-.roore, prosecuting attorney of Ashland, Ohio, 
has submitted, under date of January 31, 1914, the following inquiry: 

"The probate judge and the board of county commissioners of 
Ashland county, are desirous of removing the present county humane 
officer, and want to know what steps are necessary. There is some 
doubt as to whether this office is included in the civil service law. 

"I find that his appointment has been regular in all respects, and in ac­
cordance with section 10071 was duly approved by the probate judge at that 
time." 

Humane societies are organized and are governed by the provisions of sections 
10062 to 10084 inclusive, of the General Code. 

Section 10062, General Code, provides for the state society as follows: 

'"The Ohio state society for the prevention of cruelty to animals, shall 
remain a body corporate, under the name of 'the Ohio humane society,' 
with the powers, privileges, immunities, and duties heretofore possessed by 
such society, hereinafter specified as to county societies, and may appoint 
any person, in a county where there is no such active society, to represent 
the state society, and to receive and account for all funds coming to that 
society, from fines or otherwise." 

The method of organizing county humane societies is prescribed in sections 
10067 aqd 10068, General Code. 

Section 10067, General Code, provides: 

"Societies for the prevention of acts of cruelty to animals may be 
organized in any county, by the association of not less than seven persons. 
The members thereof, at a meeting called for the purpose, shall elect not 
less than three of their members directors, who shall continue in office 
until their successors are duly chosen." 
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Section 10068, General Code, provides : 

"The secretary or clerk of the meeting must make a true record of 
the proceedings thereat, and certify and forward it to the secretary of state, 
who shall record it. This record shall contain the name by which such 
association is to be known, and from and after its filing, the directors and 
associates, and their successors, will be invested with the powers, privileges, 
and immunities incident to incorporated companies. A copy of such 
record, duly· certified by the secretary of state, shall be taken in all courts 
and pla~es in this state, as evidence that such society is a duly organized 
and incorporated body." 

Section 10069, General Code, _authorizes such society to make rules, regulations 
and by-laws, as follows: 

"Such societies may elect such officers, and make such rules, regula­
tions, and by-laws, as are deemed expedient by their members for their own 
government, and the proper management of their affairs." 

It will be observed that by these sections the humane society is a corporation 
organized by volunteers. It is engaged in a public work but it is nevertheless a 
private corporation, in the sense that it is controlled by private individuals. Such 
a society is "invested with the powers, privileges and immunities incident to in­
corporated companies." They may select their own officers and make rules, 
regulations and by-laws. 

These societies have all the incidents of a private corporation. 
Sections 10070, 10071 and 10072, General Code, provide for the appointment of 

an agent of such society; prescribe his duties and the manner in which the county 
or municipality may compensate such agent. 

Section 10070, General Code, provides : 

"Such societies may appoint agents who are residents of the county 
or municipality for which the appointment is made, for the purpose of 
prosecuting any person guilty of an act of cruelty to persons or animals, 
who may arrest any person found violating any provision of this chapter, 
or any other law for protecting persons or animals or preventing acts of 
cruelty thereto. Upon making such arrest, such agent shall convey the 
person so arrested before some court or magistrate having jurisdiction of 
the offense, and there forthwith make complaint on oath or affirmation of 
the offense." 

Section 10071, General Code, provides : 

"All appointments by such societies under the next preceding section 
shall have the approval of the mayor of the city or village for which 
they are made. If the society exists outside of a city or village, appoint­
ments shall be approved by the probate judge of the county for which i:hey 
were made. The mayor or probate judge shall keep a record of such 
appointments." 

Section 10072, General Code, provides: 

"Upon the approval of the appointment of such an agent by the 
mayor of the city or village, the council thereof shall pay monthly to such 
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agent or agents from the general revenue fund of the city or village, such 
salary as the council deems just and reasonable. Upon the approval of the 
appointment of such an agent by the probate judge of the county, the county 
commissioners shall pay monthly to such agent or agents, from the general 
revenue fund of the county, such salary as they deem just and reasonable. 
The commissioners, and the council of such city or village may agree upon 
the amount each is to pay such agent or agents monthly. The amount of 
salary to be paid monthly by the council of the village to such agent shall 
not be less than five dollars, by the council of the city not less than twenty 
dollars, and by the commissioners of the county not less than twenty­
five dollars. But not more than one agent in each county shall receive 
remuneration from the county commissioners under this section." 
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By virtue of section 10070, General Code, the society appoints such agents. 
Such appointments must have the approval in accordance with the provisions of 
section 10071, General Code, of the mayor of the city or village for which made, 
or of the probate judge if the society exists outside of a municipality. 

In an opinion given to Hon. George D. Klein, prosecuting attorney of Coshoc­
ton county, Ohio, this department has held that in order to remove the agent of 
a humane society the concurrence of the humane society and of the officer having 
the power of approving the appointment of such agent is necessary. This con­
clusion is adhered to in the case submitted. 

Therefore, the concurrence of the humane society and of the probate judge 
would be necessary to remove the agent in question. 

Section 1 of the civil service act, section 486-1, General Code, reads in part: 

"1. The term 'civil service' includes all officers and positions of trust 
or employment, including mechauics, artisans and laborers in the service 
of the st;,te and the counties, cities and city school districts thereof. 

"2. The 'state service' shall include all such offices in the service of 
the state or the counties thereof, except the cities and city school districts. 

The humane agent is in the employe of the humane society, a corporation. He 
is engaged in a public duty and for performing this duty, the county or municipality 
is authorized to pay hirri a compensation. He is not, in my opinion, in the servi<:c 
of the state, the county, or of the city, within the meaning of section one of th~ 
civil service act. Humane agents, therefore, are not subject to civil service 
regulations. 

Respectfully, 
TIMOTHY s. HoGAN, 

Attorney Ge11eral. 
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873. 

OFFICERS A~D DIPLOYES OF THE ARCHAEOLOGICAL AND HIS­
TORICAL SOCIETY NOT UNDER CIVIL SERVICE. 

Officers and employes of the archaeological and historical· society are nut 
subject to the provisions of the civil service law. They are not in the service of 
the state ~t'>ithin the meaning of section 1 of the civil service act. 

CoLuMBus, Omo, April 24, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of March 17, 1914, Hon. E. 0. Randall, secretary 
of the Ohio state archaeological and historical society; inquires as follows: 

"vVill you kindly have your department render the archaeological and 
historical society an opinion, whether the officials and employes of said 
society a~e subject to the provisions of the state civil service law?" 

The Ohio state archaeological and historical society was incorporated under 
tlie general corporation laws of Ohio and articles of incorporation filed with the 
secretary of state on March 12, 1885, as shown by volume 32, page 193, of records 
of incorporation. 

On April 16, 1891, the general assembly of Ohio, passed a joint resolution 
reading as follows: 

"Be it enacted by the general assembly of the state of Ohio, that the 
governor is hereby authorized and directed to appoint as member of the 
board of trustees of the Ohio archaeological and historical society, six 
(6) persons to serve without compensation as follows: two for the term of 
one year, two for the term of two years, and two for the term of three 
years from the 9th day of February, 1891, and annually thereafter to ap­
point two persons on said board for the term of three years, but said ap­
pointments shall not bind the state to make annual appropriations for said 
society." 

This resolution Is found in 88 Ohio Laws 932. 

By section 1, article III of the constitution of this society, it has fifteen trustees, 
nine elected by the society and six appointed by the governor of Ohio. 

The legislature has from time to time made appropriations for the use of this 
society. It has recently made an appropriation to erect a building for said society 
and the same has been erected upon the campus of the Ohio state university. In 
fact its employes are paid from funds appropriated by the state. 

Section 1 of the civil service act, section 486-1, General Code, reads in part: 

"1. The term 'civil service' includes all officers and positions of trust 
or employment, including mechanics, artisans and laborers in the service of 
the state and the counties, cities and city school districts thereof. 

"2. The 'state service' shall include all such offices in the service of the 
state or the counties thereof, except the cities and city school districts." 

\Vhile it is true that the compensation of these employes is paid from appro­
priations made by the state, they are in fact in the employ of a private corporation, 
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organized under the general laws of Ohio. These persons are not in the service 
of the state within the meaning of section one of the civil service act. The laws 
of Ohio do not provide a method of appointing these employes or of fixing their 
compensation. 

The officers and employes of the Ohio state archaeological and historical society 
do not therefore come within the provisions of the civil service act. 

. 874. 

Respectfully, 
TIMOTHY s. HoGAN, 

Attorney General . 

OHIO STATE UNIVERSITY PROFESSORS ::0.1:AY BE E::-.-IPLOYED AT 
EXPERI::-.-IENT STATIOX DURIN'G VACATION. 

Professors of the Ohio State University may be employed during the two 
months' vacation for research ~uork of the experiment station, there being 110 in­
compatibility in their work at the university and the work at the experiment 
station. 

CoLuMnus, 0Hro, April 24, 1914. 

The Agricultural Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under date of March 16, 1914, your secretary, Hon. Benjamin F. 
Gayman, submitted the following to this department: 

"It has been the cuotom of the experiment station to employ during 
two months of summer vacation certain professors of Ohio State University 
for research work, payment for such work being made by the station, 
in addition to the pay received by such professors for ten months' work 
by Ohio State University. 

"The commission will thank you for a prompt opinion concerning the 
propriety of paying said professors for such sen·ices rendered to the ex­
periment station during the summer vacation." 

This question involves the right of these professors to hold two positions 
under the state and to receive compensation for each position. The same person 
may hold two offices or employments under the state, provided the two positions 
are not incompatible. 

The rule of incompatibility of office is stated by Dustin, ]., in case of State 
ex rei. vs. Gebert, 12 Cir. Ct. X. S., 274, wherein he says on page 275: 

"Offices are considered incompatible when one is subordinate to, or in 
any way a check upon, the other; or when it is physically impossible for 
one person to discharge the duties of both." 

It appears from your letter that these professors are employed at the Ohio 
State University, but ten months of the year. For the other two months they 
are under no obligation to give their time to service of the state university. 

\Vhether it is physically possible for the same person to perform the duties 
of the two proposed employments is a question of fact to be determined from the 
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circumstances of each particular case. But from your statement it appears that 
the two services are performed at different times of the year, and it would be 
physically possible for the professors to perform the services of both positions. 

The other grounds of incompatibility must be determined from the duties of 
the two positions. 

Section 1172, General Code, as amended in 103 Ohio Laws, 324, authorizes the 
appointment of employes for the experiment station, as follows: 

"The director shall have control of the affairs of the station, and be 
responsible to the agricultural commission for the management of all its 
departments. With the approval of the agricultural commission he shall 
appoint chiefs of departments, assistants and other employes necessary for 
the proper management of the station and shall assign them to their 
respective duties. He may suspend an officer or employe of the station for 
cause, which suspension with the reason therefor he shall immediately 
report to the agricultural commission for its final action." 

Section 1170, General Code, 103 Ohio Laws, 323, states the purpose of the 
experimental station, as follows: 

"The agricultural commission shall maintain a state agricultural ex­
periment station for the prosecution of practical and scientific research 
in agriculture and forestry and the development of the agricultural re­
sources of the state. It shall be known as the 'Ohio Agricultural Experi­
ment Station.'" 

The duties of the employes of the experiment station are not prescribed by 
statute but they would be employed to carry out the purpose of the station as 
expressed in section 1170, General Code. 

Section 7949, General Code, provides for the employment of the professors 
at the Ohio State University and reads: 

"The board of trustees shall elect, and fix the compensation of and 
remove, the president and such number of professors, teachers and other 
employes as may be deemed necessary; but no trustee, or his relation by 
blood or marriage, shall be eligible to a professorship or position in the 
university, the compensation for which is payable out of the state treasury 
or a university fund. The board shall fix and regulate the course of in­
struction and prescribe the extent and character of experiments to be made 
at the university." 

The duties of the respective positions are not prescribed by statute, but from 
the usual duties pertaining to these positions they are not in any way a check upon 
the other, and they are not subordinate one to the other. 

Therefore, if one person can physically perform the duties of the two positions, 
he may be employed in both capacities, and draw the compensation fixed for each 
position. 

I am informed that these appointments are to be made subject to the rules 
and regulations of the civil service commission. I do not therefore pass upon the 
civil service feature of the appointments. 

Respectfully, 
TIMOTHY s. HoGAN, 

Attorney General. 
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875. 

CLASSIFIED CIVIL SERVICE-PERSOXS IX THE CLASSIFIED SERVICE 
:\JAY XOT BECO:\IE CA~DIDATES FOR OFFICE. 

Persons in the classified service cannot be candidates for nomination at the 
coming primaries cwd camwt be candidates for election without resiguing their 
respective positions in the classified service. 

CoLUMBUS, OHio, April 24, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEX :-Under date of April 11, 1914, you inquire: 

":.Iany inquiries are coming to the state civil service commiSSIOn, 
asking whether or not persons in the classified service can be candidates 
for nomination at the coming primaries or can be candidates for election 
without resigning their respective positions in the classified service." 

Section 23 of the civil service act, section 486-23, General Code, to which you 
call my attention reads: 

"Political assessments. X o officer or employe in the classified service 
of the state, the counties and cities and city school districts thereof, 
shall directly or indirectly, orally or by letter, solicit or receive, or be in 
any manner concerned in soliciting or receiving any assessment, subscrip­
tion, or contribution for any political party or for any candidate for public 
office; nor shall any person solicit directly or indirectly, orally or by letter, 
or be in any manner concerned in soliciting any such assessment, contribu­
tion or payment from any officer or employe in the classified service of 
the state, the counties or the cities or city school districts thereof; nor 
shall any offica or employe in the classified service of the state and the 
counties, cities and city school districts thereof be an officer in ally political 
orgaui:::ation or take part in politics other than to vote as he pleases and 
to express freely his political opinious.'' 

This section provides that no officer or employe in the classified service shall 
"take part in the politics other than to vote as he pleases, and to express freely 
his political opinions." 

This provision prescribes the extent to which an officer or employe may take 
part in politics. He may vote as he pleases. He may express freely his political 
opinions. He is not given the right to become a candidate at a primary or at an 
election for officers. 

The word "politics" is defined at page 909 of volume 31 of Cyc. as follows: 

"Politics. In its true original meaning, a term which comprehends 
everything that concerns the government of the country." 

Primaries and elections are necessary in order to secure officers to carry on the 
government, and a person who is a candidate at a primary or at an election would 
be taking part in politics within the meaning of section 23 of the civil service act. 
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In the common acceptance of the meaning of the term "politics" it means 
activity in government and activity in selecting candidates for office and the election 
of officers. 

Therefore, a person in the classified service under the civil service law cannot 
be a candidate for office either at a primary or at an election and at the same time 
retain his position. If he becomes such a candidate it would be cause for removal 
from the position he holds as he accepts such position upon condition that he will 
not take part in politics. 

If the person in the classified service desires to be a candidate for office or 
nomination, he should resign his position in the classified· service. 

876. 

Respectfully, 
TIMOTHY s. HOGAK, 

Attorney General. 

CONTRACT-MINE OWNER-EMPLOYES-MINERS RIDING (TRIPS). 

A contract made between mine owners and their employes under section 961, 
General Code, should be signed by the employes i11dividual/y a11d not by their 
representatives or agents. A separate agreement would not have to be made for 
each trip, provided the contract or agreement specifically provided for the trip upon 
which the employes were to be carried in the empty cars. 

COLUMBUS, Omo, April 24, 1914. 

l11dustrial Commission of Ohio, Departme11t of Inspector, Columbus, Ohio. 

GENTLEMEN :-Under elate of March 10, 1914, you inquire as follows: 

"Will you please be kind enough to give me written opinion as to 
whether contract made between mine owners and their employes under 
section 961 of the General Code is to be signed by the employes individually, 
rather than by their representatives or agents." 

That part of section 961 of the General Code which bears upon this question 
reads as follows: 

"No person or persons except those in charge of trips, superintendents, 
mine-foremen, electricians, machinists and blacksmiths, when required 
by their duty, shall ride on haulage trips, except where by mutual agree­
ment 'in writing, between the owner, lessee or agent, and the employes, 
a special trip of empty cars is run for the purpose of taking employes into 
and out of the mine, or empty cars are attached to loaded trips, which 
shall not be run at a speed exceeding eight miles per hour. No person 
except a trip-rider shall ride on loaded car or cars, and he shall ride only 
the front or rear end of the trip." 

The express purpose of this statute is to preclude employes generally from 
riding on loaded car or cars, and the evident design of the law was to make special 
provision for the carrying of employes into and out of the mines, in empty cars. I 
think that under this section an agreement could be entered into providing for this 
special trip, and that a separate agreement would not have to be made for each 
trip. provided that the contract or agreement specifically provided for the trip upon 
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which the employes were to be carried in the empty cars. That is to say that if the 
contract stipulated that a certain trip or trips would be made each day for this 
purpose, at designated times, then the agreement could be so drafted as to permit 
the employes to ride on the empty cars at the time therein specified, but this fact 
should be made clear in the contract, which should stipulate that the cars upon 
which the miners should ride were to be empty and were to be provided for the 
express purpose of taking the employes into and out of the mines. 

The main object of your inquiry, however, as I understand it, is with reference 
to the manner in which the contract should be signed. Upon this point I am of 
the opinion that the owner, lessee or agent of the mine would have the right ro 
sign on behalf of the mine owner, but that the employes' representatives or agents 
could not sign for such employes unless they had express authority from each em­
ploye who was to ride upon the cars so to do. Any other course would result in 
representatives who had not been authorized to represent the miners in this matter, 
signing an agreement which had not been sanctioned by the employes. As a con­
sequence, the employes who had no knowledge of the agreement would see their co­
workers getting upon the cars, and they would do likewise. In case injury then 
resulted, those who had not authorized the use of the cars for this purpose would 
have just cause for criticism not only of the mine owner, but of their representatives 
who had, without authority, signed the agreement. 

In order that the spirit of the act may be subserved, and for the protection of 
both operator and miner, this statute should be so construed as only to authorize 
the carrying of miners in cars, when the agreement was signed by "the owner, his 
lessee or agent, and the employes desiring to ride upon the cars. Of course, if the 
miners would, in writing, authorize some person to sign for them, this would be 
the same as giving power of attorney to their agent so to act, and those who had 
given him such authority would be bound thereby. 

In order to obviate any question of this character, I would suggest that your 
department rule that the miners be required individually to sign the agreement. 
You will observe that the statute authorizes an agent to represent the mine owner, but 
that it does not authorize the employes to have a representative to act for them under 
this statute. This would seem to make clear the fact that the statute contemplated in-
dividual action by the employes. V cry truly yours, 

877. 

TIMOTHY s. HoGAN, 
Attorney General. 

VILLAGE COUXCIL WITHOUT RIGHT TO PROVIDE PEXSIOXS FOR 
VOLUXTEER FIREl\1E~. 

The /Jo!,'cr of a city council to prm_oide pensions for ex-volrwtecr jire111Cn musl 
rest upon the authorit}' of a valid act of the general assembly, authori:;iug the pay­
ment of such benefits, and as there is 110'<1! 110 such legislation in this state, the power 
of municipalities a11d the council thereof in this respect must be denied. 

CoLUMilVS, OHio, April 24, 1914. 

Hox. \V. F. CoLTER AXD }AMES XYE, J!embers, House of Representati·ves, Toledo, 
Ohio. 

GEXTLEMEX :-As previously acknowledged, I have your favor of :\larch 6, 
1914, in which you ask my opinion on questions stated by you as follows: 

"1. Under existing laws, has a city coull(;il the right and the power 
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to provide a pension fund for ex-volunteer firemen such as contemplated 
in senate bill No. 4, Senator Hillencamp, eightieth general assembly, 
regular session? 

"2. Under existing laws, has a city council the right and the power to pro­
vide any kind of a pension for volunteer firemen, who have in the past 
served the city without compensation?" 

Section 4383, General Code, provides as follows: 

"Council may provide by general ordinance for the relief out of the 
police or fire funds, of members of either department temporarily or 
permanently disabled in the discharge of their duty. Nothing herein shall 
impair, restrict or repeal any provision of law authorizing the levy of 
taxes in municipalities to provide for firemen's, police and sanitary police 
pension funds, and to create and perpetuate boards of trustees for the 
administration of such funds." 

Sections 4600-4615, inclusive, General Code, authorize and provide for the 
maintenance and administration of a firemen's pension fund in municipal corpora­
tions having a fire department supported in whole or in part at public expense. The 
sections just noted are a part of a chapter in the General Code which is an 
embodiment of an act of the legislature passed April 23, 1904 (97 0. L., 241), 
amendatory of an act entitled "an act authorizing the levy of taxe·s in municipalities 
to provide for firemen's, police and sanitary police pension relief funds, and to 
create and perpetuate boards of trustees for the administration of such funds," 
passed April 23, 1902 (95 0. L., 223). 

Prior to the passage of the general acts just noted, authority with reference 
to the creation, maintenance and administration of firemen's pension funds had been 
conferred upon a number of the larger cities of the state by acts applying only 
to said several cities. The last of said special acts applying to the city of Toledo 
were two passed respectively on February 9th, and April 7, 1893 (90 0. L., 31, 155). 

Section 4600, General Code, provides as follows: 

"If any municipal corporation, having a fire department supported in 
whole or in part at public expense, the council by ordinance may declare 
the necessity for the establishment and maintenance of a firemen's pension 
fund. Thereupon a board of trustees, who shall be known as 'trustees of 
the firemen's pension fund' shall be created which shall consist of the 
director of public safety, and in villages of the fire chief, and five other 
persons, members of such department. But upon petition of a majority 
of the members of the fire department, such director or fire chief may 
designate a less number than five to be elected trustees." 

Sections 4601, et seq., provide for the election by the members of the fire de­
partment of the board of trustees who shall have charge of the fund, and to ad­
minister the same. 

Section 4605 provides that the council in municipalities, availing themselves 
of the provisions with reference to the maintenance of firemen's pension funds, shall 
have authority to levy a tax on aU the real and personal property in such munic­
ipalities for the maintenance of such funds. 

Section 4610 provides that the treasurer of a municipality shall be the custodian 
of the firemen's pension fund, and that he shall pay it out upon the proper orders of 
the trustees of such fund. 
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Section 4612, General Code, provides : 

"Such trustees shall make all rules and regulations for the distribution 
of the fund, including the qualifications of those to whom any portion 
of it shall be paid and the amount thereof, but no rules or regulations 
shall be in force until approved by the director of public safety or the 
fire chief of the municipality, as the case may be." 
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The declared purpose and intent of Senator Hillencamp's senate bill No. 4 
(eightieth general assembly, regular session, 1913), was to extend the benefits of 
the firemen's pension fund authorized and provided for by sections 4600, et seq., 
to living members of former volunteer fire departments of municipal corporations. 
This bill was defeated in the senate, and the question here presented is whether 
under existing laws the city council has the right and power to extend the benefits 
of firemen's pension funds to ex-volunteer firemen, or otherwise to provide any kind 
of a pension for volunteer firemen who have in the past served the municipality 
without compensation. 

After careful investigation and consideration of the questions presented by 
you, I am constrained to the opinion that in the present state of legislation, the 
council of municipalities have no power to extend to ex-volunteer firemen the 
benefit of firemen's pension funds in municipalities where such funds are not main­
tained, nor power to provide in any manner pensions for such ex-volunteer firemen. 
Authority with reference to the creation and administration of such funds, as well 
as the levy of taxes for the maintenance thereof, is distinctly a regislative power, 
and with respect to this it is an established principle that the legislative power of 
the state is vested in the general assembly, and a municipal corporation has only such 
legislative power as is expressly granted or clearly implied. 

Ohio Electric Ry. vs. Ottawa, 85 0. S., 229, 237. 
Bloom vs. Xenia, 32 0. S., 461. · 
Ravenna vs Penna. Co., 45 0. S., 118. 
Townsend vs. Circleville, 78 0. S., 1~3. 

It follows that the power of a city council to provide pensions for ex-volunteer 
firemen must rest upon the authority of a valid act of the general assembly author­
izing the payment of such benefits, and as there is now no such legislation in this 
state, the power of municipalities and the council thereof in this behalf must be 
denied. 

11-A. G. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attomey General. 
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878. 

WARNES TAX LAW-DISTRICT ASSESSORS-BOARDOFCOMPLAINT­
TRAVELING EXPENSES-CONTINGENT EXPENSES-AUTOMOBILE 
HIRE. 

1. Such expenses of district assessors, deputy assessors, members of district 
boards of complaints, deputies, assistants, which are allowed as other claims against 
the county can become a charge against the county. 

2. Under section 35 of the Warnes tax law, the words "contingent expenses" 
must be given a narrow meaning, except that they would influde postage, express 
charges and actual and necessary traveling expenses as therein stated, and further 
that such additional expenses mentioned in such section are intended to be included 
within contingent expenses. 

Automobile hire cannot be considered as additional expenses, but might under 
certain ci1"Cumstances be considered as contingent expenses, but can only be allowed 
to district assessors and boards of complaint, but not to their deputies. Traveling 
expenses outside of tlu; state cannot be allowed under any circumstances. 

CoLUMBus, Omo, April 24, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-:-I beg to acknowledge receipt of your letter of February 25, 1914, 
requesting my opinion upon the following questions: 

" ( 1) What expenses of district assessors and deputy assessors, mem­
bers of district boards of complaints, deputies, assistants, experts, clerks 
and employes are a proper charge against the taxing district? 

"(2) Docs 'contingent expenses' include such expenses as automobile 
hire, car fare and the like for these various officers while in the exercise 
of their duties within their respective jurisdictions? 

"(3) Can these respective officers, when ordered by the tax commis­
sion or with the approval of the tax commission, traveling outside of their 
territory and outside of the state of Ohio, receive their actual and neces­
sary expenses therefor?" 

These questions, and each of them require consideration of section 35 of the 
"Warnes" law, so-called, 103 0. L., 786-795, therein designated as section 5614, 
General Code. The section in part provides as follows: . 

"* * * The contingent expenses of the district assessor and district 
board of complaints, 1ncluding postage and express charges, their actual 
and necessary traveling expenses and those of their deputies, assistants, 
experts, clerks or employes on official business outside of the district 
when required by orders issued by the tax commission of Ohio shall be 
allowed and paid as claims against the county; provided, however, that such 
salaries and compensation and such expenses when allowed shall constitute 
a charge against the county, regardless of the amount of money in the 
county treasury appropriated for such purposes and notwithstanding any 
failure of the county commissimfers to levy or appropriate funds therefor." 

Your first question is generally phrased, and will be generally answered. In 
the first place, it is only those expenses of district assessors and deputy assessors, 
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etc., which are allowed as other claims against the county, i. L., upon the approval 
of the county commissioners, which can become a charge against the county. 

In the second place, it is inaccurate to speak of any such expenses being a claim 
"against the taxing district," as the section plainly provides such expenses are a 
claim against the county, and not against the subordinate taxing districts, such 
as the townships, municipalities, school districts, etc. 

In the third place, the nature of the expenses for which the officers mentioned 
may be reimbursed under favor of the statute, is generally indicated by the use 
of the word "contingent." The term "contingent expenses" has a well understood, 
technical meaning, viz.: those expenses, miscellaneous in character, which the 
legislative body presumes will be incurred in the natural course of official business, 
but the exact character of which cannot be so definitely ascertained in advance 
as to permit specific enumeration of them. 

People vs. Yonkers, 39 Barb., 236,' 272. 
Dunwoody vs. U. S., 22 Ct. Cl., 269, 280. 

Ordinarily, therefore, the phrase would not include such classes of expenses as 
might reasonably be foreseen and provided for by express mention. On the other 
hand, it would include all miscellaneous expenses which would naturally and neces­
sarily be incurred by the public officer in the ordinary discharge of his duties. 

That the general assembly supposed that the phrase "contingent expenses" 
would not necessarily include all expenditures is reasonably apparent from con­
sideration of that part of the above quoted sentence which begins with the word 
"including." By specifically enacting that postage and express charges and certain 
traveling expenses shall be included within the purview of "contingent expenses" 
of which the sentence speaks, the general assembly has made it plain, I think, 
that such charges and expenses would not, without the provision; have been con­
templated within the meaning of the phrase, being expenses the incurring of which 
is a certainty and which are, therefore, not of the miscellaneous and unascertainable 
character ordinarii) contemplated by the term "contingent expenses." 

As an instance of one kind of expense which cannot be deemed "contingent" 
I refer to the provision of section 41 of the "\.Varnes" law, which requires the 
district assessor to furnish for his own office and apparently for the district board 
of complaints, (although the section is very ambiguous) "all maps, plats, stationery, 
blank forms, books, supplies, furniture, and other equipment" necessary for the 
proper discharge of their duties. It so happens that this section apparently pro­
vides another method of reimbursing the assessor for an expenditure on this 
behalf; but if it did not I would be of the opinion that the district assessor 
would have to furnish these articles at his own expense without reimbursement, 
as clearly the duty to do so being specifically provided for, an expenditure on this 
behalf could not be regarded as "contingent" within the meaning of section 35. 

In response to so general a question as your first one, I cannot more specifically 
indicate the nature of the class of expenditures which can be regarded as "con­
tingent" within the meaning of section 35 of the "Warnes" law, than I may have 
already done by the previous discussion. Contingent expenses are such casual and 
miscellaneous expenditures which may naturally be incurred in the discharge of the 
duties of the office for which no special provision is made; save that in the case of 
the contingent expenses mentioned in section 35 the term is to include postage and 
express charges and the traveling expenses of which the section speaks. 

There is still another general proposition which must be mentioned in con­
nection with your first question, viz.: save with respect to the traveling expenses 
which the sentence mentions, no expenses of deputy assessors, assistants, experts, 
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clerks and employes of the district assessor and district board of complaint~ are 
chargeable to the county. It is the contingent expenses of the district assessor and 
the district board of complaints which are to be paid out of the couPty treasury 
on allowance. These contingent expenses are to include certain traveling expenses 
of "their deputies, assistants, experts, clerks or employes." :\Ianifestly expenses of 
the deputies, assistants, experts, clerks and other employes, other than the traYel­
ing expenses, are not payable in the manner provided by section 35. As no other 
section of the \Varnes law affords reimbursement to deputy assessors, assistants, 
experts, clerks and other employes of the district assessor and board of complaints, 
it follows there is no provision in the law for payment of such expenses other than 
those. mentioned in section 35, out of the county treasury or the treasury of any 
taxing district. 

There is what appeared to be an academic question as to whether or not that 
part of the sentence in question which begins with the words "their actual and 
necessary traveling expenses," follows the word "including" or constitutes a separate 
subject or subjects co-ordinate with the words• "contingent expenses." The sentence 
is susceptible of two possible grammatical constructions here, but I am unable to 
conceive of any practical difference between the two constructions, and am content, 
therefore, with the assumption which I have already made, viz.: that the traveling 
expenses mentioned in the section are intended to be included within "contingent 
expenses" by the force of the word "including." 

The general observations above made answer your first question as specifically 
as the nature of the case permits. 

Your second question involves consideration of the entire first part of the 
sentence above quoted from section 35. The first question encountered is whether 
or not there is any distinction between the traveling expenses of the district assessor 
and the district board of complaints on the one hand, and those of their deputies, 
assistants, experts or employes on the other hand. The doubt as to this feature of 
the case arises from the possibility of reading the clause in two ways from the 
grammatical point of view, thus: 

"(1) including * * * their (i. e. those of the district assessor and 
district board of complaints) actual and necessary traveling expenses, and 
those ( i. e. such of those of their deputies, assessors, experts or employes 
(as may be incurred by such deputies, etc.) on official business outside 
of the district when required by the orders issued by the tax commission 
of Ohio. 

"(2) including * * * the actual and necessary traveling expenses of 
the district assessor, the district board of complaints, their deputies; assist­
ants, experts, clerks or employes, when incurred on official business out­
side of the district when required, etc.'' 

The difference in meaning between the two possible grammatical constructions 
here is such as under one of them the district assessor and the members of the 
district board of complaints would be entitled to their traveling. expenses wherever 
incurred while possibly their deputy assessors, etc., would be entitled to traveling 
expenses only when incurred outside of their respective districts (by which is 
meant, of course, the assessment district, i. e. the county); whereas by taking the 
other construction both the district assessor and the members of the district board 
of complaints on the one hand, and their deputies, assistants, etc., on the other 
hand, are in ·the same category, and the same question respecting the place where 
the traveling expenses are incurred would arise as to both of them. 

As between these two possible interpretations I choose the second, viz. : that one 
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which makes the phrase "on official business outside of the district, etc.," modify 
both the noun "expense," and the pronoun "those." This I do because I think it 
was necessary to have some special provision such as this for the payment of ex­
penses outside of the assessment district when required by order of the tax 
commission. Cnless the language above referred to can be regarded as modifying 
"their actual and necessary traveling expenses," there would be no authority to pay 
the traveling expenses of the district assessor or the members of the district board 
of complaints on official business outside of the district; whereas there would 
be authority to pay expenses so incurred by the deputies, assistants, etc. 

I do not think the general assembly intended to authorize the reimbursement of 
expenses (if any) incurred by deputies, etc., and not to authorize the reimbursement 
of district assessors and members of boards of complaint for expenses so incurred, 
as I think the general assembly must have supposed that it would be much more 
likely that the tax commission would authorize the district assessor to go outside 
of his district on official business, than it would be to authorize some deputy of his 
to do so at the expense of the county. 

Insofar then as your second questi.on relates to traveling expenses, I am of the 
opinion that while in the exercise of their duties within their respective jurisdictions, 
as you put it, i. e. within the assessment district for which they are appointed, none 
of the officers mentioned in your question may be reimbursed for such expenses 
incurred by them. This conclusion follows principles already laid down. Having 
decided that "contingent expense" includes no traveling expenses except those 
specifically brought within its purview by what follows the word "including;" and 
having decided also that the phrase "on official business, etc.," modifies their actual and 
necessary traveling expenses," as well as "those," it necessarily follows that the 
only traveling expenses, reimbursement on account of which out of the public 
treasury is to be afforded any of the officers mentioned in your question, are those 
specifically mentioned in the sentence as I have interpreted it. 

Jones vs. Commissioners, 57 0. S., .189. 
Richardson vs. State, 66 0. S., 108. 

But it is by no means clear that what you designate as "automobile hire" 
constitutes "traveling expenses," although it seems reasonably certain that what you 
designate as "car fare" may constitute traveling expenses. Before your question can 
be fully answered, it must be determined )Vhether automobile hire does constitute 
traveling expenses. 

There is also another question here as to whether, if automobile hire be not 
regarded as "traveling expenses" it is within the category of "contingent expenses," 
as generally defined by my answer to your first question. 

If automobile hire constitutes "traveling expenses," then upon the principles 
already laid down, it cannot be allowed to district assessors, boards of complaints, 
their deputies, etc., when incurred within the assessment district, i. e. the county. 
If it is not a traveling expense, then may it be regarded as a contingent expense? 

Strong reason appears for holding that automobile hire is not "traveling ex­
pense," within the meaning of the phrase as used in the section. In the very nature 
of things the district assessors and their deputies are required to "travel" in the 
performance of their duties. Real estate, for example, must be valued "on actual 
view" (section 5554, G. C.) and personal property lists must be delivered to th.e 
taxpayers at their respective places of residence or business. (Section 5368. G. C.) 
In other words, the assessment of property, which the \Varnes law contemplates, 
cannot be made without going from place to place within the assessment district. 
This, in my judgment, does not constitute "traveling'' any more than the work 
performed by county commissioners in viewing the line of a proposed road or ditch 
improvement would constitute such traveling. 
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Therefore, the question, as it seems to me, is whether or not automobile hire 
constitutes a "contingent expense" within the meaning of the term as used in the 
section without reference to the scope of the phrase as determined by the inclusion 
therein of certain "traveling expenses." 

If it is such a contingent expense, then the fact that it is incurred in the 
county would not prevent ·its lawful allowance. 

In my opinion automobile hire might, under certain circumstances, constitute "con­
tingent expense." I would not undertake to define the exact circumstances under which 
a lawful charge of this kind might be made. I am satisfied that in the ordinary discharge 
of the duties of their respective offices, the district assessor and the district board of 
complaints would not have any right to incur expenses of this character, but cir­
cumstances might conceivably arise in which the hire of an automobile or any 
vehicle might be necessary in order to enable the assessor or the board of com­
plaints to discharge their respective duties; for example, both of these respective 
public authorities must complete their work within specified periods of time. Should 
the work devolving upon them, or either of them, at any time be so great in volume 
as to necessitate the employment of a vehicle in order to permit it to be com­
pleted within the prescribed period, a "contingency" would, in my judgment, arise, 
justifying the incurring of an expense of this character. The determination of 
the existence of the contingency rests primarily in the discretion of the district 
assessor or board of complaints, and is subject to the revisionary power of the 
county commissioners. 

I must repeat in this connection that the expense must be that either of the 
district assessor or the district board of complaints; their respective deputies, 
assistants, experts, clerks and employes may not be reimbursed for expenses of 
this character. This does not mean, of course, that an assistant or deputy may not 
use an automobile or other conveyance procured by the district assessor or the 
district board of complaints when directed by his superior and when the conveyance 
is furnished to him by his superior. 

I have said in passing that car fare might be regarded as traveling expense. 
This, however, is subject to qualification. I would not say that under special cir­
cumstances an expenditure of this character might not be regarded as a contingent 
expense rather than as traveling expense. 

While I have tried to Jay down some general rules in answer to your second 
·question, I am convinced that hard and fast rules cannot with safety be adopted. 
Matters of this sort call for the application of a considerable degree of judgment 
and discretion, and the official conscience of the officer constitutes a more effective 
safeguard than the provision of the law itself. 

I understand your third question to relate to the payment of expenses incurred 
by the officers mentioned when. traveling outside of the state of Ohio under orders 
of the tax commission, or with the approval of the tax commission. 

In the first place, I may say in answer thereto, that before such traveling ex­
penses can become a charge upon the county treasury by the approval of the county 
commissioners, the traveling in question must be ordered by the tax commission. 
It is not sufficient, in my judgment, that the commission approve a journey which 
has been undertaken without its order. The order must require that official business 
be transacted outside of the district; so that the officer has no authority to go ant­
side of his district until the commission orders him to do so. 

In my judgment your third question must be answered generally in the negative. 
It is only when traveling on official busi11ess, as ordered by the tax commission 
that the expenses of the district assessor, district board of complaints or any of their 
deputies, assistants, etc., incurred outside of the district can be allowed and paid 
from the county treasury. Such official business must be business which the com-
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mission has autho;ity to order to be transacted; and it must be official. The com­
mission. has no authority by any express provision of statute to order a district 
assessor or district board of complaints or any of their inferiors to go outside of the 
state of Ohio for any purpose whatever. 

The authority of the commission in the premises is found in the following 
sections of the Warnes law. 

"Section 54. The tax commtsston of Ohio shall, from time to time, 
prescribe such general and uniform rules and regulations and issue such 
orders and instructions, not inconsistent with any provision of law, as 
it may deem necessary respecting the manner of the exercise of the powers 
and the discharge of the duties of any and all officers, relating to the 
assessment of real and personal property and the levy and collection of 
taxes. 

"Section 57. The tax commission of Ohio may require district as­
sessors, deputy assessors and members of district boards of complaints 
to meet and confer with other district assessors, deputy assessors, members 
of district boards of complaints, or with the commission on any matter 
relating to the assessment and valuation of property for taxation, at such 
times and places as may be prescribed from time to time by the commis­
sion." 

In my judgment the commission's authority under these sections cannot be 
enlarged by implication so as to permit it to authorize or direct one of the officers, 
concerning which you inquire, to travel outside of the state of Ohio. Once the 
state boundary is crossed, such an officer will be shorn of his official power; he 
would cease to be a district assessor or a member of the district board of com­
plaints, as the case might be. 

Therefore, I am of the opinion that your third question must be answered in 
the negative, first, because the respective officers to which it relates may not be 
reimbursed for traveling expenses outside of their respective districts save when 
their business is such as is prescribed by an order of the tax commission; and 
second, because the tax commission has no authority to order any of its officers 
to go outside of the state of Ohio for any purpose whatsoever. 

Very truly yours, 
TIMOTHY s. HoGAN, 

Attorney General. 
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879. 

EQUIPMENT-AUTOMOBILE NOT INCLUDED IN EQUIPMENT FOR 
DISTRICT ASSESSOR. 

An automobile for district assessors is not included within the term "equip­
ment necessary for the proper discharge of their duties" as used in section 41-103 
0. L., 797; the words so used apply solely to office equipment. 

CoLUMBUS, OHio, April 24, 1914. 

HoN. CHARLES ¥· MILROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-Under favor of March 11, 1914, you request my' opinion as follows: 

"The district assessors of this county have requested our board of 
county commissioners to provide for them as a part of the 'equipment 
necessary for the proper discharge of their duties,' an automobile, the 
same to be furnished and maintained by said board of county commis­
sioners under the provisions of section 41 of ho11se bill No. 571 entitled, 
'an act to divide the state into assessment districts * * *, as found in 
103 Ohio Laws, at page 797.' . 

"It is contended by the district assessors that the amount and nature 
of their work under said act make such an expenditure for such purpose 
absolutely proper and necessary. 

"In view of the large amount of road, bridge, and ditch construction 
in this county, the use of an automobile is imperative. The expenses of 
our county surveyor's office for automobile hire in connection with such 
work are such as to justify, from the standpoint of economy, the pur­
chase and maintenance of an automobile for the use of said office. 

"Awaiting your earliest advice as to the authority of the county com­
missioners in the purchase and maintenance of automobiles for the pur­
pose herein stated, etc." 

Section 41 of house bill No. 571, appearing in 103 0. L. at page 797, as you 
state, is as follows : 

"The county commissioners shall furnish for the district assessor and 
the district board of complaints for their county, and their deputies as­
sistants, experts, clerks and employes suitable office rooms at the county 
seat and the district assessors shall furnish for his own office for the 
district board of complaints all maps, plats, stationery, blank forms, books, 
supplies, furniture and other equipment necessary for the proper discharge 
of their duties and for the preservation and safe keeping of their books, 
records and files. Provided, however, that the maps, plats, stationery, 
blank forms, and other supplies and equipment used by the district assessor, 
shall so far as is practicable, be used also by the district board of com­
plaints. In case any board of county commissioners fails or refuses to 
furnish such rooms, maps, plats, stationery, blank forms, books, supplies, 
furniture and other equipment, the tax commission of Ohio, upon complaint 
of the district assessor or district board of complaints, may authorize the 
district assessor or the district board of complaints, as the case may be, 
to procure such, rooms, furniture, maps, plats, stationery, blank forms, books, 
supplies and other equipment, as may be deemed necessary bv the com-
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mission, and the amount so authorized to be expended for such purpose 
shall constitute a charge against the county, regardless of the money in the 
county treasury appropriated for such purposes and notwithstanding any 
failure of the county commissioners to levy or appropriate funds therefor." 
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The expenses authorized by this section are clearly confined under the ap­
plication of rule of eiusd~111 gcneris to those expenses necessary for the conduct and 
equipment of the offices necessary to be maintained by the district assessor and 
the district board of complaints. The only possible words appearing in this section 
which might be entertained as an authorization of incurring the expense of pur­
chasing an automobile, are the words "other equipment necessary for the proper 
discharge of their duties," and I have no hesitancy in concluding that this term 
cannot extend the authorization to the application of any further subjects of ex­
pense than such things as are similar to maps, plats, stationery, blank forms, books, 
supplies, stationery, and maintenance of office rooms. 

Under date of August 4, 1913, I rendered an opinion to Hon. A. H. Henderson, 
prosecuting attorney, Youngstown, Ohio, in which I held that the county com­
missioners have no authority to purchase an automobile for the use of the county 
surveyor under the terms of section 2786 of the General Code, which allows the 
county surveyor and each assistant and deputy his reasonable and necessary ex­
penses incurred in the performance of his official duti~s. 

I feel that the argument of that opinion has application to your question, and 
I am enclosing a copy of the same. 

I, therefore, conclude that the county commissioners are not authorized by 
statutes to purchase an automobile either for the district assessors or for the 
county surveyor. 

880. 

Very truly yours, 
TrMOTHY s. HoGAN, 

Attorney General. 

WORKMEN'S COMPENSATION LAW-DOMESTIC SERVANTS. 

The compulsory feature of the workmen's compensation law does not apply to 
employers of household or domestic servants in and about a private residence not a 
hotel or boarding house. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. WALLACE D. YAPLE, Chairman, Industrial Commission of Ohio, Columbus, 
Ohio. 

DEAR SIR :-Under date of April 7, 1914, your commission submits the following 
inquiry: 

"Do the compulsory features of the compensation law apply to em­
ployers of household or domestic servants?" 

Preliminary to a discussion of the question I desire to say that I am taking it 
for granted that you have reference to the application of the act to those employed 
in private households, rather than to those performing domestic service in hotels 
and other similar establishments; and, therefore, what is here said will have no refer­
ence to those employing domestics in a regular business such as hotel keeping, or by 
those whose business is that of keeping boarding houses. 
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The salient sections of the workmen's compensation act (103 0. L., 72), follows: 

"Section 13. The following shall constitute employers subject to the 
provisions of this act. * * * 

· "2. Every person, firm and private corporation including any public 
service corporation, that has in its service five or more workmen or oper­
atives regularly in the same business, or in or about the same establishment, 
under any contract of hire, express or implied, oral or written. 

"Section 14. The term 'employe,' 'workman' and 'operative,' as used 
in this act, shall be construed to mean ; * * * every person in the service 
of any person, firm or private corporation, including any public service 
corporation, employing five or more workmen or operatives regularly in the 
same business, or in or about the same establishment, under any contract 
of hire, express or implied, oral or written, * * * but not including any 
Person whose employment is but casual, or not in the usual course of trade, 
business, profession or occupation of his employer." 

Section 21 provides that every employe mentioned in the foregoing quoted sub­
division of section 14, who is injured and the dependents of such as are killed in the 
course of employment, shall be entitled to receive, either directly from the employer or 
from the state insurance fund such compensation as is provided in the act in 
question. 

Section 22 provides that every employer mentioned in the foregoing quotation 
shall pay into the state insurance fund the amount of premium fixed by the board 
of awards for the employment or occupation of such employer. 

Under section 23 those employers who comply with the provisions of the section 
last referred to shall not be liable to respond in damages for injury or death of any 
employe, save as subsequently provided in the act. 

Section 25 requires the board of awards to disburse the state insurance fund to 
such employes as have paid the premiums, provided such employes have been injured 
in the course of their employment. 

If the quoted language from section 13 stood alone, it might very well be said 
that every person employing five or more domestics or household servants in his 
private household would be compelled to contribute to the state insurance fund. The 
word "workman" is broad enough to include servants of this character, and while 
the word "business" as used in this section would not, under the definitions here­
after given, have reference to the maintenance of a private household, nevertheless, 
the word "establishment" as used in that section may very well be said to include a 
private household. The dictionary definitions of the word justify this construction, 
and its use in this sense has been sanctioned by good usage. 

Section 14, however, in defining "workman" expressly excludes those whose 
employment is but casual, or not in the usual course of trade, business, profession 
or occupation of the employer. Thus it is clear that not only must the workman 
be employed in the same establishment or business, but he must also be one who is 
not casually hired, as well as one who is employed in the manner specified in sub­
division 2 of section 14. 

"Trade" has been defined as a business learned· or carried on for procuring 
subsistence or profit; the buying or selling for gain or as means of livelihood; 
mercantile traffic; commerce. 

Funk & Wagnall's New Standard Dictionary. 

Business pursued; occupation; the craft or business which a person has learned 
and which he carries on as a means of livelihood or ~or profit; occupation; the 
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exchange of commodities for other commodities or for money; the business of 
buying and selling; dealing by way of sale or exchange ; commerce. 

Century Dictionary. 

Business may be said to be a pursuit or occupation that employs or requires 
knowledge, time and thought; trade; profession; calling. 

Funk & \Vagnall's New Standard Dictionary. 

That which busies or occupies one's time, attention and labor as his chief con­
cern; that which one does for a livelihood; occupation; employment; mercantile 
pursuits collectively; the occupation of conducting trade or monetary transaction 
of any kind. 

Century Dictionary 
See also 6 Cyc. 259, 260. 

Jesse! M. R. has defined business as meaning "anything which occupies the 
time, attention and labor of a man for the purposes of profit," and this, I think, is 
the sense in which it is here used. 

See also Ruegg's Employers' Liability and Workmen's Compensation, p. 279. 

There can be no doubt that the meaning of the word " profession" carries with 
it the essential qualification that it must be an occupation that involves peculiar 
educational qualifications and has reference to mental rather than to manual labor. 
It involves special attainments or discipline. 

Occupation is often treated as being synonymous with business or employment, 
and has been defined as "whatever one follows as a means of making a livelihood." 

Funk & Wagnall's New Standard Dictionary. 

"The principal business of one's life, vocation, calling, trade; the business which 
a man follows to procure a living or obtain wealth." 

29 Cyc. 1344. 

Assume that the employment of domestics is not casual, it surely cannot be 
contended that one who performs ordinary domestic or household work for a 
private family is working in the usual course of the employer's trade as the main­
tenance of a private household has no connection with the profit or commerce; 
nor is it conducted as a business or profession, as those words have been defined. 
It cannot successfully be assumed that it is an occupation. 

Hence, it is my opinion that the compulsory features of the workmen's com­
pensation act do not apply to domestic servants employed by private families, as 
they are expressly excluded by the italicized clause of subdivision 2 of section 14. 
This is a definitive section and must be read with and as modifying the broader 
language of section 13. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Ge;teral. 
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881. 

CITY COUNCIL- :\IUNICIPAL CIVIL SERVICE- SALARY- EXPENSES. 

1st. The council of a municipality has the right to fix the salary of members 
of the municipal civil service commission after they have been appointed, providing 
no salary has yet been fixed. 

2nd. Where the salary has been fixed by cou11cil either under the old municipal 
law, or under the new act, since the new act did not change the members of the 
commission, when the commission had been appointed under the old law, any ordi­
nance fixing the salary which would become effective while a member was still in 
office under the term provided by law would not affect the salary of such member. 

3rd. It is the duty of council to fix tlze salaries and appropriate a sufficient 
amount for expenses for the municipal civil service commission and the court can­
not control the discretion of council as to the amount of salary or as to what is 
reasonably sufficient for expenses. 

CoLuMnus, OHIO, April 24, 1914. 

State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN~-Your favor of l\Iarch 20, 1914, is received, in which you call my 
attention to certain provisions of section 19 of the civil service act and ask a 
ruling upon the. following questions: · 

"First. Is it within the legal right of a city council to fix the salary 
of the municipal commissioners appointed under the provisions of section 
19, i. e. after such commissioners have been appointed? 

"Second. Is the provisions of section 19 mandatory which states, 
'the expenses and salaries of any such municipal commission shall be 
determined by the council of such city and a sufficient sum of money 
shall be appropriated each year to carry out the provisions of this act in 
any such city? 

"Third. In case the city council failed because of lack of informa­
tion as to the needs of the commission or by neglect, or otherwise, to 
appropriate funds in January for the work of this commission, is there any 
statute prohibiting said council from appropriating funds at a later date 
to enable the commission to secure supplies, hold examinations, and other­
wise put into effect the provisions of the civil service law? 

"Fourth. In case the council is permitted by law to mak:e appropriation 
for the civil service commission must such appropriation be taken out 
of any unused balances of former appropriations, or may it be taken from 
other sources?" 

The Hon. Jonathan Taylor, city solicitor of Akron, Ohio, under date of March 
24, 1914, submits further inquiries upon the same subject. He states and inquires: 

"Mr. Be. and :\Ir. Ba. were members. of the old civil service com­
mission, and of course continued in office automatically. Mr. S. was the 
new appointee. In the regular semi-annual appropriating ordinance in Jan­
uary, an appropriation was made for salaries for members of the com­
mission at $50.00 a half year, this appropriation being made in pursuance of 
an ordinance passed :\Iarch, 1913, by which the salaries of the commis­
sioners were fixed at $100.00 per year. The $50.00, as you will see was for 
the six months. In the same appropriating ordinance, in January of this 
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year there were certain other sums, for printing and sundry other expenses 
which the council considered proper to be made for the commission. In 
view of these facts. I beg t-o ask you the following: 

"First. Is it lawful for the council to pass an ordinance making the 
salaries of the commission $600.00 per year, bearing in mind the pro­
vision of the statute which forbids the increase of salary of any official 
during the term for which he was appointed. 

''Second. Is it lawful for council, between January and July, the 
regular appropriating periods, to appropriate funds from the unexpended 
balances of the general fund, to provide (a) for the added salary, (b) 
money for printing, stationery, etc., for the commission." 
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Your first inquiry is as to the right of council to fix the salaries of the members 
of the municipal civil service commission after they have been appointed. 

Section 19 of the civil service act, section 486-19, General Code, provides in part: 

"The mayor or other chief appointing authority of each city in the 
state shall appoint three persons, one for a term of two years, one for 
four years, and one for six years, who shall constitute the municipal 
civil service commission of such city and of the city school district in 
which such city is located; provided, however, that members of existing 
municipal civil service commission shall continue in office for the terms for 
which they have been appointed and that their successors, the first ap­
pointees of the mayor or other chief appointing authority of such city, 
shall be appointed to serve respectively for four years, five years and six 
years and until their successors are appointed and have qualified. Each 
alternate year thereafter the mayor or other chief appointing authority 
shall appoint one person as successor of the member whose term expires 
to serve six years and until his successor is appointed and has qualified. 
A vacancy shall be filled by the mayor or other chief appointing authority of 
a city for the unexpired term. * * * The expense and salaries of any 
such municipal commission shall be determined by the council of such city 
and a sufficient sum of money shall be appropriated each year to carry out 
the provisions of this act in any such city. 

"If the appointing authority of any such city fails to appoint a civil 
service commission or commissioner as provided by law within sixty 
days after he has the power to so appoint, or after a vacancy exists, the 
state civil service commission shall make the appointment, and such ap­
pointee shall hold office until the expiration of the term of the appointing 
authority of such city and until the successor of such appointee is ap­
pointed and qualified." 

This section authorizes council to fix the salaries of the commissioners. 
Your first inquiry involves at least two state of facts. 
a. Where no salary has at any time been fixed by council. 
b. \Vhere a salary has been fixed by council either under the old municipal 

law, or under the new act. 
Under the old law council also had the right to fix the salaries. 

Section 4486, General Code provided in part : 

"The council shall provide for the salaries, if any, of the commtsston, 
for such clerical force, examiners, necessary expenses and accommodations 
as may be necessary for the work of the commission." 
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Section 4213, General Code, provides: 

"The salary of any officer, ~Jerk or employe shall not be increased or 
diminished during the term for which he was elected or appointed, and, 
except as otherwise provided in this title, all fees pertaining to any office 
shall be paid into the .city treasury." 

Both m1der the new law and under the old law the members of the civil 
service commission have a definite term of office. By virtue of the new act the 
members appointed under the old law are continued in office until the expiration of 
their respective terms. 

In the case of State ex rei. vs. Carlisle, 16 Ohio Dec. 263, Judge Evans con­
siders the constitutional inhibition as to increasing or diminishing salaries. 

On page 266 of the opinion he says : 

"State vs. McDowell, 19 Neb. 442 (27 N. W. Rep. 433), was a case in 
which at the time of relator's election no salary or compensation had been 
fixed for the services of that officer. During his incumbency his salary 
was fixed at $300 per annum. 

"The court held that the act was valid-'That as there was no salary 
fixed, the act providing for such after his election was not an act either 
increasing or decreasing the salary.' 

"The same ruling was held in Purcell vs. Parks, 82 Ill., 346. See 
Mechem, Public Officers 858. 

"The reason for the above holding is, that if there is no salary 
definitely fixed, or if no salary whatever has heretofore been provided, then 
there is no salary to increase or diminish by an act providing for a salary 
during an incumbency. 

"As our constitution provided, 'No change therein shall affect the salary 
of any officer during his existing term.' 

"If there is no salary at all, or none definitely fixed then legislation 
providing a salary during his term could not affect any change, for there 
is none existing to effect." 

This properly states the rule where no salary has been fixed. In such case 
council may after the appointment and qualification of a civil service commissioner 
fix his salary. Such salary, however, will only become operative from the time 
when the ordinance fixing the same becomes effective. 

It is contended that where a salary was fixed under the old law and the members 
of the commission appointed under that law continue to serve out their terms under 
the new civil service act, that council may change such salary and that it will apply 
to the time served under the new act. 

This contention is based upon the conclusion that the new law created a new 
commission and that council could therefore fix a new salary under the provisions 
of the new act 

The new law did not change the members of the commission where a com­
mission had been appointed under the old law. It did not change the nature of 
their duties, nor did it change the method of fixing salaries. It specifically retains 
the officers in their positions for their full terms. It is not a new term. True, 
the duties of the commission are greatly increased under the new civil service act. 
Yet, under the old law the legislature could have extended the classified service 
and thus increased the duties of the commissioners. If this had been done no 
contention could have been successfully made that council could then increase the 
salaries during the terms. 
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The situation, in effect, is not different by the enactment of a new general 
civil service act. The ordinance of council fixing the salaries under the old law 
would still apply to the commissioners under the new law, until legally changed. 

Section 4213, General Code, therefore, prohibits council from increasing or 
diminishing the salary of a member of a municipal civil service commission during 
the term for which he was appointed. This rule applies where a salary was fixed 
under the old municipal civil service law and the member of the commission con­
tinues to serve out his term under the new act. 

In the specific case submitted by Mr. Taylor, an ordinance increasing the salary 
from $100.00 to $600.00 per year would no! apply during the term of the incumbents 
at the time such change was made. 

In your second inquiry you ask: 

"Is the provision of section 19 mandatory which states, 'the expenses 
and salaries of any such municipal commission shall be determined by the 
council of such city and a sufficient sum of money shall be appropriated 
each year to carry out the provisions of this act in any such city?" 

In State ex rei. vs. Massillon, 14 Cir. Dec. 249, it is held: 

"The council of a city can be compelled, by mandamus proceedings, to 
issue its order or make an appropriation for the payment of services of 
such officer (health officer), in the absence of the certificate from the proper 
officer, that there were funds on hand for the payment of his services at 
the time the liability was incurred or increased. Section 2702 Rev. Stat. 
does not apply to such officer. 

"Sections 2115 and 2140, Rev. Stat., the former, providing that boards 
of health may appoint health officers, etc., and the latter, for payment of 
expenses of board of health, arc mandatory in character; and the establish­
ment of a board of health is a police regulation of the state." 

This case involved the board of health and its officers. There are reasons 
why the provisions of statute pertaining to the health of a community should be 
mandatory, which will not apply to the civil service act. 

The case of State ex rei. vs. Bish, 12 Nisi Prius X. S., 369, involved the right 
to increase the salaries of firemen and policemen, who were in the classified service. 

On page 384, Spriggs, J., says : 

"Thus, 3617 creates the offices of policemen and firemen, and delegates 
to the city council not the power to create or abolish those offices, but to 
organize and maintain them. While, on the other hand, section 3616 
makes it obligatory upon city councils to so organize and maintain such 
departments as created by section 3617. 

"It is true that section 3616 says, 'and council may provide by ordi­
nance or resolution for the exercise and enforcement of these powers,' 
but we believe that this language, although permissive in form is peremptory 
in fact in its relation to section 3617. That is, where power is given to 
public officers by act of the legislature whenever the public interest or 
individual rights call for its exercise, the language used, though permis­
sive in form is in fact peremptory and permits no discretion. Super­
visors vs. United States, 4 Wall. 435-445-446-447; ::\Iason vs. Fearson, 9 
Howard, 249-259; Mayor vs. Furze, 3 Hill, 612; Turnpike Co. vs. Miller, 5 
John's Chancery 100. 
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"Certainly, the establishing and maintaining of a police and fire de­
partment involved a great public interest, and we do not believe that 
under section 3617 the city council would have any right to abolish the 
police or fire department entirely; * * *." 

At section 2192 of McQuillin on Municipal corporations, it is said: 

"Mandamus does not lie to compel an appropriation unless there is a 
clear legal duty. So if the amount of the appropriation rests in the dis­
cretion of the council and the appropriation is a quasi-judicial act, the 
discretion cannot be controlled by this writ. However, some statutes pro­
viding that cities 'may' appropriate money and provide for the payment of 
the debts of the city have been held mandatory so that the duty could be 
compelled by mandamus." 

And at section 516 of the same treatise: it is said: 

"Where a public office is created, and the compensation to be paid for 
services rendered by the incumbent thereof is to be fixed by a public body, 
upon failure of such body to act therein, it may be compelled to do so by 
mandamus. But in such case the court will not fix the compensation." 

Two cases are cited in support of this latter principle. 

In Cook vs. City of Springfield, 184 Mass. 247, it is held: 

"A city, appointing a license commissioner under St. 1894, c. 428, does 
not employ him, and incurs no obligation to pay a reasonable compensation 
for his services. Its only obligation in regard to his compensation is 
imposed by section 6 of that statute, which requires each city to pay its 
license commissioners such salaries as the city council shall establish." 

On page 247, Loring, ]., says: 

"By section 6 of that act 1t IS provided that 'each city shall pay its 
board of license commissioners such salaries as the city council subject 
to the approval of the mayor may from time to time establish,' and it 
is conceded that under that act the license commissioners were to be paid 
and were not to serve gratuitously." 

On page 249 he further says : 

"If that compensation is not fixed the law would issue its writ of 
mandamus requiring the city council to perform its duty and fix it. At­
torney General vs. Lawrence, 111 Mass. 90; Attorney General vs. Boston, 
123 Mass. 460." 

The provisions of section 19 of the civil service act now under consideration are 
mandatory and not permissive in form. 

Council is given the power to fix the salaries by the words "the expense and 
salaries of any such municipal commission shall be determined by the council." It 
is made the duty of council to fix a salary. The amount of the salary is within 
the discretion of council. A reasonable compensation for the services need not be 
paid. 
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Council is required to make an appropriation of money. The words used are: 

"and a sufficient amount of money shall be appropriated each year to carry 
out the provisions of this act in any such city." 

What shall constitute a sufficient amount is left to the discretion of council. 
When council has acted the expenditures must be kept within such appropriation. 

The provisions of section 19 of the civil service act requiring council to fix 
salaries of the commissioners, and to appropriate sufficient money for the expenses 
of the commission are mandatory. That is, council may be required to act. The 
courts cannot control the discretion of council as to the amount of the salary, or 
as to what is reasonably sufficient for such expenses. 

Your third and fourth inquiries, and the second by :Mr. Taylor, concern the time 
when council can make an appropriation. 

These questions have been answered in an opinion given to the bureau of in­
spection and supen•ision of public offices, under date of November 24, 1913. A 
copy of this opinion is herewith enclosed. 

In that opinion the following principles are established: 
That council is not required to make all semi-annual appropriations in one 

ordinance. 
That where council has appropriated a definite sum for a specific purpose, it 

cannot at a subsequent date, appropriate an additional sum for that purpose, for that 
period. · 

That where council has made a detailed appropriation and has failed to make 
an appropriation for one or more of the objects for which the corporation may law­
fully provide, council may at a subsequent date make an appropriation for such 
object, provided the object is within the purview of the purpose of the fund from 
which the money is to be set aside. 

In the second question submitted by Mr. Taylor, council has made a specific 
appropriation for salaries and expenses of the commission for the six months 
ending June 30, 1914. Council cantiot now increase this appropriation for that 
period .. 

Where council has not made an appropriation for these objects it may subse­
quently make an appropriation if a fund is available for that purpose. 

Several conditions are to be considered in determining the fund from which 
the appropriation may be made. These are considered in the opinion above referred 
to and the conclusion to the second inquiry therein submitted gives the general 
principals applicable. Reference is made to this opinion for answer to your fourth 
inquiry. 

Respectfully, 
TIMOTHY S. HOGAN, 

A ttor11ey Genera/. 
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882. 

STREET -PAVING-REPAVING-ASSESSMENT. 

Where a certain street was paved the width of forty feet, and repaved the width 
of forty-six feet, after the repaving of this street, three feet on the sides thereof 
were to be considered as merely a repaving of the entire street, and consequently 
section 3822; General Code, would apply and property cannot be assessed for more 
than one-half. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. WALTERS. RuFF, City Solicitor, Canton, Ohio. 

DEAR Srn :-Under date of January 30, 1914, you ask opinion of me on ques­
tions stated by you as follows: 

"A street in this city was paved about twenty years ago, and the 
abutting property was assessed for the payment of same. At that time the 
roadway was paved to a width of forty feet, and in preparing the legis­
lation for repaving the same, during the coming summer, the council 
has instructed me to prepare legislation to pave the roadway forth-six feet 
in width, increasing it three feet on each side. 

"Does section 3822, G. C., apply to the assessment for the forty feet 
only, or to the entire forty-six feet? 

"It is customary in this way in paving a new street to charge 98 per 
cent. to abutting property owners. 

" Can we under section 3822, G. C., assess the abutting property 98 per 
cent. of the cost of the additional three feet on each side?" 

Section 3822, General Code, referred to in your communication, provides as 
follows: 

"When a special assessment for the improvement of a street or other 
public place has been levied and paid, the property so assessed shall not 
again be assessed for more than one-half the cost and expense of repaving 
or repairing such street or other public place unless the grade thereof is 
changed." 

The liability of the owners of abutting property to pay for street improvements is 
created by statute founded on, and measured by the benefits received from such 
improvements. When, however, the power to make local improvements .at the 
expense of the owners of abutting property has been vested in a municipality, such 
power, in absence of other provisions, is a continuing one and is not exhausted by 
being once exercised. 

Wells vs. Wood 114 Cal., 255. 
C. & N. P. Ry. Co. vs. Chicago 172 Ill., 66. 
Lux Stone Co. vs. Donaldson, 162 Ind., 481. 
Addams vs. Beloit, 105 Wis. 363. 

Usually the determination of the municipal authorities as to the necessity for 
a subsequent improvement of a street at the expense of abutting property is final, 
though sometimes such determination has been held subject to review in cases 
presenting circumstances of manifest unreasonableness or oppression. 
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Lamb vs. Chicago, 219 Ill., 229. 
Hammett vs. Philadelphia, 65 Pa. St., 146. 
Kokomo vs. Mahan, 100 Ind, 242. 
Field vs. Barber Asphalt Co., 117 Fed, Rep. 925. 
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The liability of abutting lot owners to pay for street improvements to the 
extent of benefits received being created by statute, it is, of course, competent for 
the lawmaking power of the 5tate to limit that liability, either as has been done 
in some of the states by exempting them from all obligation as to the cost of sub­
sequent improvements of the street, or as has been done in this state by exempting 
them from a part of such cost. 

Page vs. Columbus, 15 C. C. n. s. 40, 45. 
Gray vs. Toledo, 80 0. S., 445, 447. 

The street referred to in your inquiry was originally improved to a width of 
40 feet; and the subsequent improvement contemplated improves the street to a 
width of 46 feet, and the question is whether the extra six feet is within the 
provisions of section 3822, or whether the whole cost and expense of the con­
struction of the six feet (less 2 per cent.) can be assessed against the abutting prop­
erty. The determination of this question does not, I apprehend, proceed on different 
considerations than it would if section 3822 provided that the abutting property 
should be wholly exempt from assessment for the cost and expense of repaving. 

In the case of Dickinson vs. City of Detroit, 111 Mich., 480, the controlling 
statutory provision was a section of the city's charter, providing as follows: 

"The cost and expense of such improvement, except so much thereof as 
shall be for the work within the lines of intersection of cross-streets, and 
alleys, for the cross walks at such intersections, and for repaving streets, 
avenues, and highways, shall be assessed ratably, according to their ex­
tent of front on the lots, parts of lots, or parcels of real estate directly 
fronting on and within the local assessment district. * * * The cost of 
all repaving of streets, avenues, and highways of the city shall be paid 
out of the repaving fund." 

Under this charter provision it was held that: 

"An improvement of a city street 200 ft. wide, of which 40 feet in 
width in the center was originally paved, consisting of a driveway of asphalt 
25 feet wide on each side of a strip 100 feet wide left in the middle of the 
street for park purposes, constitutes a repavement, where there is nothing 
to show that the original pavement was inadequate, within a provision 
in the charter requiring the cost of all 'repaving' to be paid out of the 
repaving fund, instead of by the abutting lot owners." 

In the case of Wreford vs. City of Detroit, 132 Mich., 348, it appeared that a 
certain street in the city of Detroit was in 1876 graded and paved with a roadway 40 
feet wide, the entire cost of which was assessed upon the abutting property. The 
street was wide and a grass plot was left between the sidewalks and the 40 ft. 
roadway, in which were set rows of trees which stood there for forty years. In 1899 
steps were taken to widen this roadway by about fifteen feet on each side and to 
repave this street the entire width of the old roadway and extensions-about 70 ft. 
Contracts were let and the entire cost of the pavement outside of the old 40 ft. road-
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way was assessed to the abutting owners. The action was one to set aside this 
assessment. The syllabus in the case is as follows: 

"Where 'under a city charter providing that the cost of paving, but not 
the repaving, shall be assessed upon the abutting property owners, a street 
which has been paved, is paved again, including a portion of the street 
between the original pavement and the sidewalk, no part of the pavement 
can be assessed upon the owners of the adjoining property." 

The court in its opinion says : 

The only question we need to discuss is can the abutting property 
owner, having once been assessed for grading and paving the street, be 
again assessed for paving extensions thereof * * *. The principle upon 
which abutting owners are charged with the expense of paving the street 
in the first instance is that their property is benefited by the pavement. 
After the improvement has once been made, its care belongs to the entire 
public; and it must be kept in repair and in condition, or widened or im­
proved by the publrc, and not at the expense of the owners. 

"It is difficult to imagine what benefit accrues to abutting owners where 
the grass plots in front of their property is removed and the travel upon the 
street with its dust and noise brought nearer to their dwellings. Such im-· 
provements are clearly not for the benefit of private owners, but for the 
benefit of the public. VIe are of the opinion that when the authorities of 
the city laid out this street and paved a roadway therein suitable at the 
time for the use of the public, their power to assess- such improvements 
upon abutting owners was exhausted." 

In the case of In re Garvey, 77 N. Y., 523, where it appeared that the charter 
of the city of K ew York provided that no street which had been once paved, and 
the expense thereof paid by assessment upon the adjoining owners, should thereafter 
be paved at their expense or an assessment imposed therefor, unless petitioned for 
by a majority of such owners, is was_ held that : 

"vVhere the city has once determined the character and extent of the 
flagging of a sidewalk, and has assessed and collected the expense of the 
owners, it has no further jurisdiction over the flagging of that sidewalk 
until a petition is presented as so prescribed. Where, therefore, a sidewalk 
12 ft wide was, in pursuance of an ordinance, graded and flagged, the 
flagging being a strip 4 ft. wide in the center of the sidewalk, a new 
ordinance covering said sidewalk, -directing that curb and gutter stones 
be set and reset, the sidewalk be flagged and reflagged, where not already 
done, which was not so petitioned for, was illegal; and that an assess­
ment upon the owners to pay the expenses of the improvement was void." 

The court in its opinion in this case says : 

"A sidewalk furnished with a stoneway four feet in width may prop­
erly be said to be flagged, although the whole surface is not covered. It 
was one mode of improvement and furnished a convenient and sufficient 
way for travel. The statute referred to permits the owner to judge of the 
necessity or expediency of a new or better or different improvement, and 
unless it applies to a case like the present, the city may pave one-third of 
the walk at one time, one third at another, and afterwards the rest. This 
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would be contrary to the plain reading and obvious purpose of the statute. 
The city having once determined the character and extent of the pavement 
ami laid it, can have no further jurisdiction over the flagging or pave­
ment of that sidewalk until a petition has been presented therefor, by a 
majority of the owners of the property on the line of the proposed im­
provement." 
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In the case of In re Smith, 99 X. Y., 424, on consideration of the same charter 
provision before noted in the Garvey case, it was held: 

'"\Vhere a sidewalk in the city of New York has once been paved, upon 
a plan and of a width at the time deemed suitable, any additional pavement, 
although it be simply to give additional width, leaving the original undis­
turbed, is a repavement, requiring as a condition precedent a petition of a 
majority of the property owners along the lihe of the improvement, and 
if made without. such petition, an assessment therefor is invalid." 

In the case of In re Brady 85 N. Y., 268, it was held: 

"To constitute a prior pavement within the meaning of the provtstons 
of the acts of 1870, 1872 and 1874 (chap. 383, laws of 1870; chap. 580, 
laws of 1872; chap. 313, laws of 1874) ; in relation to local improvements 
in the city of New York, where the assessment in question is for paving the 
traveled part or carriage way of the street, there must have been a sub­
stantial pavement of that portion of the street; although a street has 
been curbed, guttered, and a narrow strip on each side laid with cobble 
stones for the purpose of binding and protecting the gutter stones, and 
although the sidewalks have been flagged and crosswalks laid, this is 
not a prior pavement." 

In the case of Alcorn vs. City of Philadelphia 112 Pa. St., 494, it was held that 
where the municipality in paving a street at the cost of the owners of the property 
fronting thereon, adopted a plan leaving eight feet in the center of the stree~ 

unpaved for trees and shrubbery, and where after a number of years the plan was 
changed and the said eight feet in the center of the street was paved, the paving 
of said eight feet was an original improvement and the owners of the property 
fronting on said street were liable for the cost thereof. 

Now in the case of Baldwin vs. Springfield, 20 Ohio Dec., 265 (10 N. P. 
n. s. 65) it was held: 

"':VIacadamizing' a street, formerly made by graveling, pursuant to 
municipal direction, constitutes a 'repaving' within the meaning of section 
53 11unicipal Code of 1902 ( Gen. Code. 3822), for which not more than 
one-half the cost may be assessed against the abutter. 

"The limitation of section 53, Municipal Code of 1902 (G. C., 3822), 
as to 'repaving' assessments does not apply to assessments for curbing and 
guttering if the former improvement did not include and the property 
was not assessed therefor either as part of a street or sidewalk improve­
ment." 

This case was affirmed by the circuit court, but I am not advised whether the 
second proposition above noted was involved in the decision of the case in the 
circuit court or not. The court in its opinion in the case of Baldwin vs. Spring­
field, supra, says: 
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"To constitute an original paving of a street there must have been a 
substantial paving of the part of the street improved." 

Page & Jones, Taxation, section 462. 
Brady in re, 85 N. Y., 268. 

"A street including sidewalks and gutters, and paving includes flagging; 
the work therefore of setting curb and gutter stones and flagging the side­
walks of a street, which has once been done, is included in the phrase 
'repaving a street.' " 

Burmeister in re, 76 N. Y., 174. 

"It is not·claimed that the property owners in question have previously 
constructed or been assessed for any curbing and guttering of this street 
or a sidewalk improvement. The only expense to which they have been 
subjected relates to the grading and graveling of the portion of the high­
way in question." 

Further on in its opinion the court in this case says: 

"As the plaintiffs have never constructed or been previously assessed for 
curbing and guttering, either as a part of a street improvement, or as a 
part of a sidewalk improvement, I do not think the cost of the curbing and 
guttering in question would come within the repaving limitation." 

In this state of the authorities the precise question submitted by you is not one 
easy of solution. Looking to the facts of the case, in the light of the terms of 
the statute itself, it seems clear that the paving of the street in question to a width 
of 4D feet was an improvement of the street within the meaning of the section, as 
much so as if it had been paved to a width of 46 feet. The question as to the 
width of the improvement was a matter in the discretion of the city authorities, 
the improvement being one substantial in its nature, it was an "improvement" within 
the terms of this section. The assessment for this former improvement having been 
paid, the question here presented, applying the facts stated in your inquiry to the 
terms of the statute itself is, not so much whether the particular 6 feet of the 
proposed improvement constitutes a repaving, but rather whether the proposed 
paving of the street to a width of 46 feet constitutes a repaving of the street. 

Looking to the language of the section, and applying the spirit of the decisions 
which more nearly meet the situation of fact here presented, I am constrained to 
the opinion that the proposed action of the city to improve this street to a width 
of 46 feet, will, in view of the former improvement of the street, constitute a re­
paving of the street within the meaning of this section, and that the abutting 
property cannot be assessed for more than one-half the cost and expense thereof. 

Very truly youn, 
TIMOTHY S. HOGAN, 

Attorney General. 
; 
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883. 

EMERGENCY CO:VE\IISSION-COUNTY COMMISSIONERS-REPAIR OF 
DA:VIAGES CAUSED BY FLOOD. 

After the expiration of the terms of the members of an emergency commission 
appointed 1111der the act found in 103 0. L., 206, the county commissioners may 
undertake further repairs or replacements on account of damages wrought by the 
floods of 1913, and for the, purpose of so doing said commissioners may avail thenl­
selves of the provisions of the act found in 103 0. L., 141. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. RoBERT C. PATTERSON, Prosecuting Attorney, Dayton, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of March 20, 1914, in which 
you request my opinion upon the following questions: 

"After the expiration of the terms of members of an emergency com­
mission appointed under the act found in 103 0. L., 206, may county com­
missioners undertake further repairs or replacements on account of damages 
wrought by the floods of 1913; and especially may the commissioner> ~xer­
cise the power vested in them in the premises by the act found in 103 0. L., 
141 ?" 

The first act referred to by you provides for the establishment of a state flood 
relief commission, and for the establishment of emergency commissions in counties 
and municipalities, the function of which, as indicated by the title of the act, is to 
assist in restoring the public works and property damaged by the floods of March 
and April, 1913. 

The act provides for the appointment of a county flood relief commission upon 
petition of a certain number of electors of a county, and contains the following 
language with respect to such commissions. 

":\1embers of such emergency commission shall serve for a period in 
no event to exceed one year from the date of the appointment of the first 
member of such commission, and without compensation; provided that 
whenever such commission files a report with the probate judge of the 
county, that its work has been completed or that there is no further need 
for the existence of such commission the terms of the members of such 
commissioners shall terminate. Any commissioner may be removed by 
the probate judge with the approval of the Ohio flood relief commission, 
and all vacancies shall be filled by the probate judge with the approval 
of the Ohio flood relief commission. 

"The emergency commission of any county shall exercise in conjunction 
with the county commissioners such powers and duties as are conferred 
upon the county commissioners insofar as they extend to the repairing, 
rebuilding and restoring of public works destroyed or damaged by the floods 
of March and April, 1913, and the emergency commission shall exercise and 
perform such duties jointly with such county commissioners." 

There are certain other provisions of the act which I need not quote, but which 
shed some light upon the question which you submit. I refer to the provisions 
authorizing an election for the discontinuance of a county emergency commission 
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provided for by sections 14 to 16, inclusive, of the act. It appears that under these 
sections the county emergency commission· may be discontinued at any time within 
the year of its existence under section 9 of the act, this discontinuance evidently 
not to be predicated necessarily upon the completion of the work, for section 9 
provides that upon such completion and the filing of a report thereof, the emergency 
commission shall automatically go out of existence. 

It seems, therefore, that the effect of the several provisions, to which I have 
called attention, considered together, is such that the emergency commission is to 
expire by limitation in one year, and may be put out of existence any time by a 
special election. Both these contingencies, which would serve to terminate the 
existence of the commission, have no relation to the completion of the work, nor _ 
do I find any evidence on the face of the act or otherwise of an intention to require 
all replacement and repair work to be completed within one year. 

On the other hand, the other act to which you refer, 103 0. L., 141, insofar as 
it relates to permanent replacement and repairs, merely authorizes money to be 
raised by certain special means for the purposes to which the act relates, that is, 
replacements and repairs necessitated by damages wrought by the 1913 flood. It 
is clear that there is no limitation of time upon the making of the repairs and 
replacements to which the act refers, and I am of the opinion that so long as such 
repairs or replacements are occasioned by the damages referred to, they may be 
made at any time, and the funds necessary therefor may be raisec! at any time 
under the provisions of that act. 

I am of the opinion, then, upon consideration of both the acts, that upon the 
dissolution by lapse of time of the emergency commission, the power to make the 
necessary repairs and replacement is not thereby destroyed, but vests in the county 
commissioners and may be exercised by them; and that for the purpose of so doing 
the commissioners may avail themselves of the provisions of the act found in 103 
0. L., 141. . 

884. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Genera/. 

VILLAGE COUNCIL-COMPENSATION TO MAYOR-MARSHAL-FEES 
AND CASES. 

The council of a village in fixing the compensation of the mayor and marshal 
may not provide that the salary ji:1:ed shall be in lieu of any fees and costs allowed 
by law for services rendered by such officials in civil, state and ordinance cases. 

CoLUMBUS, OHIO, April 24, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under favor of February 11, 1914, you request my opinion upon 
the following questions: 

"May the council of a village, in fixing the compensation of the mayor 
and marshal, provide a salary that shall be in lieu of all fees and costs al­
lowed by law or ordinance for official service rende_red by said officials? 

"May the council require that said officers' fees in civil cases and in 
cases of violation of ordinances be paid into the village treasury and com­
pensate officials by a stated salary?" 
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The answer to your questions hinges upon the construction of the following 
statutes: 

First. \Vith reference to the mayor: 

"Section 4257. The mayor shall receive the costs as provided by ordi­
nance, but in no case greater than the fees for similar services before 
justices of the peace, and in addition thereto he shall receive such salary, 
payable quarterly, from the corporation treasury, as may be provided by 
ordinance, but the amount shall not be increased or diminished during his 
term of office. 

"Section 4550. He shall keep a docket, and shall be entitled to receive 
the same fees allowed justices of the peace for similar scrvir·es. He shall 
keep an office at a convenient place in the corporation, to be provided by the 
council, and shall be furnished by the council with the corporate seal 
of the corporation, in the center of which shall be the words, 'Mayor of 
the city of _______________ ,' 't.f ayor of the village of _________ ; as the 
case may be." 

Second. With reference to the marshal: 

"Section 4387. In the discharge of his proper duties, he shall have 
like powers, be subject to like responsibilities and shall receive the same 
fees as sheriffs and constables in similar cases, for services actually per­
formed by himself or his deputies and such additional compensation as 
the council prescribes. In no case shall he receive any fees or compensa­
tion for services rendered by any watch)llan or any other officer, nor 
shall he receive for guarding, safe keeping or conducting into the mayor's 
or police court any person arrested by himself or deputies or by any 
other officer a greater compensation than tweHty cents." 

Third. ·with reference to both mayor and marshal: 

"Section 4556. The costs of the mayor and other officers, in all cases, 
shall be fixed by ordinance, but in no case greater than the fees for similar 
services before justices of the peace. In case of conviction the fees of 
officers, jurors, and witnesses shall be taxed against the parties convicted, 
anp in case of acquittal of the violation of an ordinance, the costs, except 
the fees of the mayor and marshal, shall be taxed against the corporation. 

"Section 4219. Council shall fix the compensation and bonds of all 
officers, clerks and employes in the village government, except as other­
wise provided by law. All bonds shall be made with sureties subject to the 
approval of the mayor. The compensation so fixed shall not be increased 
or diminished during the term for which any officer, clerk or employe 
may have been elected or appointed. Members of council may receive as 
compen~ation the sum of two dollars for each meeting, not to exceed 
twenty-four meetings in any one year." 

Section 452 of Throup's "Public Officers" is as follows: 

"Gross sum in lieu of statutory fees. To this branch of the subject 
belongs a class of cases, where an officer has been required, by contract 
or by municipal ordinance, to accept a gross sum, in lieu of the fees allowed 
to him by law. An English case, where such a bargain between a munic-
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ipal corporation and its officer, was decreed in equity to be unlawful, as 
being against public policy, on the ground that the law would not allow 
any bargain to be made, respecting an appointment to a public office, and 
also because the officer 'is considered to require them' (his fees) 'to enable 
him to uphold the dignity and perform the duties of his office,' was fully 
cited in a former chapter. And it was held in Louisiana that the sheriff 
of a parish cannot be compelled, without his consent, to accept a gross 
sum, in lieu of his statutory fees.- So a contract to that effect was adjudged 
to be void in Iowa. But in Texas it has been held that such a contract 
is lawful." 

An examination of the authorities cited by this author, however, discloses that 
in these cases the contract was looked upon as contrary to public policy for reasons 
that might well be distinguished from the case ~t hand. 

The facts involved in these cases either pointed to a situation in the nature of 
bribery wherein the officer promised to serve for a reduced compensation for the 
consideration of being elected or appointed, or where the contract was made by 
a public officer, such as a justice of the peace or sheriff, with a private individual 
for the reduction or relinquishment of his fees in behalf of such particular in-
dividual alone. -

The following cases, however, have a more direct bearing upon the question 
presented. In People ex rei. vs. Board of Police, 45 N. Y., 38, an appointing board 
was held to have no power to reduce salaries below that fixed by statute. In People 
ex rei. vs Ryan, 91 N. Y., 265, it was held that where a policeman's salary was 
fixed by law and power vested in the board of police to make rules and regulations 
for the government and discipline of its subordinates, such board would not be per­
mitted to make reductions in the cqmpensation of police officers for temporary ab­
sence on account of sickness or disability; and in Kohn vs. State of New York, 
93 N. Y., 291, it was held that when the compensation of a state employe 
is fixed by statute it cannot be reduced by the state officer under whom he is 
employed. 

When the above quoted sections of the General Code are examined it appears 
that each of these officers are provided for substantially in like manner, that is, there 
is express provision for fees for services in state and civil cases, and a like pro­
vision for an additional compensation by council. There is, furthermore, with refer­
ence to each of these officials, a provision for the receipt by them of such fees as are 
fixed by council for services in ordinance cases. 

By section 4219, above quoted, council is empowered to fix the compensation of 
all officers, clerks and employes in the village government, except as otherwise provided 
by law. This statute must be read in connection with the other statutes above 
quoted, and when so read, the words "except as otherwise provided by law," are 
given a very·definite meaning. 

Under the decisions above referred to, holding that an appointing board or 
officer is without power to increase or reduce the compensation fixed by statute, I 
am of the opinion that council is without power to deprive these officers of the 
fees definitely fixed by these statutes for services in state or civil cases. (Sections 
4550 and 4387 of the General Code.) 

I am of the opinion that section 4550, providing the same fees for the mayor 
as are permitted a justice of the peace in similar cases, and section 4387, providing 
the same fees for a marshal as are permitted sheriffs and constables in similar 
cases, must control as regards services performed by these officers in civil and state 
cases. These are matters over which the legislature has control, and these are 
the only fees which justices of the peace, sheriffs and constables are at any time 
entitled to receive. It is clear that in these provisions the legislature has the 
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interests of the state at large in view and is providing a compensation for such 
services performed by such officers as are required by state laws. A city council, 
therefore, in view of sections 4387 and 4550, General Code, may not require fees 
received by the mayor or by a marshal, for services in state criminal cases or in 
civil cases, to be paid into the village treasury. 

As regards services performed by these officials in the police or mayor's courts, 
however, in the prosecution of violations of village ordinances, we are presented 
with a somewhat different situation. The provisions of the statutes providing for the 
fixing by council of fees for these services are as follows: 

Section 4257 (above quoted). 

Section 4556, applying to both mayor and marshal: 

"The costs of the mayor and other officers, in all cases, shall be fixed 
by ordinance, but in no case greater than the fees for similar services before 
justices of the peace. * * *" 

It is true that under the mling of City of Bellefontaine vs. Haviland, 3 N. P. n. 
s., 99, these officials are not entitled to receive any fees in ordinance cases when 
council fails to fix such fees by ordirance. Whilst, therefore, the fees for such 
services may not be said to be fixed by Jaw in the sense that the fees for services 
in state and civil cases are fixed, for the reason that under the control council 
has over the same they may not be fixed at all or they may be fixed at such a 
minimum amount as to be inconsiderable, nevertheless, the manner of paying these 
fees is definitely fixed by statute, and the statutes controlling the same manifest 
a clear legislative intent in this respect. Thus in respect to the mayor, under 
section 4257, the provision is clear that the mayor shall receive the fees fixed by 
ordinance, alld in addition thereto shall receive a salary; and so with respect to the 
marshal, in section 4387, it is provided that he shall receive the fees designated and 
such additional compensation as the council prescribes. 

Since the legislature has spoken in the matter, therefore, and since its intended 
plan is clear, to wit: that the official shall receive the amount fixed by ordinance 
in such cases, and since we cannot find any language in the statutes which would 
extend to council any authorization enabling them to over-ride the legislative 
direction in this respect, we must conclude that it was intended that the fee so 
fixed by council was a fee intended for the officer in question, and by no means 
intended as a fee for the municipal corporation itself. The powers of a munic­
ipal corporation are restricted to those expressly granted or necessarily implied, 
and under this rule we can find nothing in the statutes authorizing council to re­
plenish the municipal revenues through the method of having fees payable to 
officials paid into the municipal treasury. 

This construction is borne out by the language of section 4270, General Code, 
which further exemplifies the nature of the plan intended to be followed in these 
matters by the legislature. This statute requires all fees and forfeitures collected 
by the mayor, other tha11 his fees of office, to be paid into the treasury of the cor­
poration, thereby clearly manifesting the recognition by the legislative mind of 
the intention of these statutes to enable the mayor to retain as his own fees fixed 
in such cases in villages. 

Making specific answer to your inquiries, therefore, I conclude that ~ council 
of a village in fixing the compensation of a mayor and marshal may not provide 
that the salary fixed shall be in lieu of any fees and costs allowed by law or 
ordinance for services rendered by such officials in civil, state and ordinance cases. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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885. 

STATE AID-TUITIOX FUND-DEFICIENCY. 

1. The funds appropriated in house bill 104 0. L., 196, are not available to pay 
application fo1· state aid intended to make up deficiency in the tuition fu11d shou·n on 
September 1, 1913, for the year preceding, 1111less such deficiwcy existing on said 
date might lawfully be carried over i11to the wrrent :year then beginning so as to 
produce a deficiellc:y for that ::,•ear. 

2. The funds so appropriated are available to pay state aid on application for 
adva11ces 011 estimated deficiencies for the ::,•ear ending August 31, 1914, providing 
the applicatioll H•as made within the time specified in section 7596, General Code. 

CoLUMBUS, OHIO, April 24, 1914. 

Bureau of Inspection and Supervision of P,tblic Offices, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of February 21st, 
requesting my opinion upon the following questions: 

"1. Are the funds appropriated in house bill No. 31, passed at the 
last session of the legislature, available to pay applications for state aid 
intended to make up deficiencies shown on September 1, 1913, for the year 
preceding? 

"2. Are said funds available to pay state aid on application for ad­
vances on estimated deficiencies for year ending August 31, 1914, provided 
the applications were made within the time specified in section 7596, G. C.? 

"3. If applications for state aid for estimated deficiencies are filed 
after January 1, 1914, for the year ending August 31, 1914, can money 
be advanced by the auditor of state to meet such deficiencies out of this 
appropriation?" 

You enclose a copy of house bill No. 31, which is in full as follows: 

A BILL. 

"Relative to appropriating money for the assistance of weak school 
districts. 

Be it enacted by the general assembly of the state of Ohio: 

"Section 1. That there be and is hereby appropriated from any moneys 
raised or coming into the state treasury for the support of the common 
schools and not otherwise appropriated, to assist in the mainte11ance of 
weak school districts, the balance of former appropriations and the sum 
of eighty-five thousand dollars which shall be distributed by the auditor 
of state in accordance with the provisions of the act passed April 2, 1906, as 
amended April 18, 1913." 

I am clearly of the opinion that the money appropriated by the above quoted act 
can be distributed by the auditor of state only in accordance with the act referred 
to as amended, April 18, 1913. 

Reference here is to section 7596, as amended 103 0. L., 267. This amended 
section is as follows : 



''Whenever any board of education finds that it will have such a deficit 
for the curr&nt school year, such board shall on the first day of October, 
or any time prior to the first day of January of said year, make affidavit 
to the county auditor, who shall send a certified statement of the facts 
to the state auditor. The state auditor shall issue a voucher on the state 
treasurer in favor of the treasurer of such school district for the amount 
of such deficit in the tuition fund." 
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Your first question discloses on its face that applications for state aid, to which 
it relates, under section 75%, are made under the former provisions of the same 
section. I have heretofore advised you that the appropriation found in 103 0. L., 
261, is available for extension of state aid, both upon the applications made under 
the old law, and upon applications made under the new law. The appropriation 
of 1914, however, differs in an essential respect from that referred to, and the 
difference is such as to lead to the opposite answer. 

I am, therefore, of the opinion that the funds appropriated in house bill No. 31, 
are not available to pay applications for state aid intended to make up deficiencies 
shown on September 1, 1913, for the year preceding, unless such deficiencies exist­
ing on said date might lawfully be carried over into the current year then beginning 
so as to produce a deficiency for that year, such as that to which your second 
question relates. ·(A question not decided here.) 

As already partially indicated the funds described in your letter are clearly 
available to pay state aid upo;1 application for deficiencies for the year ending 
August 31, 1914, providing the applications were made within the time specified in 
section 7596, General Code. Such an application would be in strict accordance 
with the provisions of amended section 7596. Accordingly, your second question 
is to be answered in the affirmative. 

Your third question involves consideration of the question as to whether or 
not a valid "application" for state aid may be made after the first of January of 
a current school year for the relief of the deficiency anticipated for that year. 

As a general rule provisions as to time are regarded as directory merely. 
This is true when the law requires that a thing shall be done at all events, and 
stipulates a time within which it is to be done; the paramount intention being 
that the thing shall be done. Such intention must prevail over the subordinate in­
tention that it shall be done within a given time. 

In my judgment that rule governs the interpretation of section 7596. That 
section imposes upon the board of education a "duty" rather than a privilege. 
Its provision is that the board upon finding a deficit, 

"shall * * * make affidavit to the county auditor, who shall send a certified 
statement of the facts to the .state auditor." 

I am aware that in the past the action of the board has been regarded as the 
exercise of a privilege and the auditor's statement to the auditor of state has 
been termed an "application." Notwithstanding the customary way of viewing 
such action, however, I believe the statute is mandatory with respect to the action 
of the board in securing state aid. That being the case, under the rule above stated, 
the requirement as to time is directory merely. 

Accordingly, I am of the opinion that your third question is to be answered in 
the affirmative. 

Very truly yours, 
TIMOTHY S. HoGA~, 

Attorney General. 
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886. 

WORKMEN'S CO:VIPENSA TION ACT- EMPLOYER- El\IPLOYE- WHO 
WITHIN COMPENSATION ACT. 

Under the workmen's compensation act an employer who has a number of 
places maintained at widely separated places in the state, but all under the same 
management and in the same line of business, though each separately operated, in 
some of which five or more empioyes are employed, and in others fewer than five, 
is within the workmen's compensation act as a person employing five or more 
workmen in the same business. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. WALLACE D. YAPLE, Chairman, Industrial Commission, Columbus, Ohio. 

DEAR SIR :-Under date of March 12, 1914, you make the following request for 
opinion: 

"We desire your opmwn as to the application of the workmen's com­
pensation act to an employer and his employes, where a number of places 
of employment are maintained at widely separated places within the 
state, all of which are under the same management but each of which is 
operated independently of all of the others, in some of which five or more 
employes are employed and in others of which fewer than five employes 
are employed. 

"There are a number of such employers in the state which maintain 
retail stores in the various cities of the state. All of these stores are 
under the same central management but each is conducted as a separate 
and distinct enterprise. Some of them employ more than five employes and 
others fewer than five. 

"The question is whether the employes of all of the branches of such 
a concern should be considered together in determining whether the com­
pensation law applied to the employer or whether each such branch should 
be considered separately, and the status of the employer determined as to 
each one in accordance with the n·umber of persons employed by it." 

The workmen's compensation act ( 103 0. L., 72), provides that: 

"Every person, firm and private corporation, including any public 
service corporation, that has· in its service five or more workmen or 
operatives regularly in the same business, or in or about the same es­
tablishment, under any contract of hire, express or implied, oral or written." 

shall constitute employers subject to the provisions of the act. 
The terms "employe," "workman" and "operative," as used in the act, are con­

strued to mean : 

"Every person in the service of any person, firm or private corpora­
tion, including any public service corporation, employing five or more work­
men or operatives regularly in the same business, or in or about the same 
establishment, under any contract of hire * * * (see section 14)." 

From the foregoing quotations it is clear that it was the manifest intention of 
the general assembly to render the act applicable to employers having in their 
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service five or more workmen or operatives in the same business, or in the same 
establishment. It is not essential that the employes be in the same establishment 
provided they are regularly working in the same business. In other words, the 
use of "or" is disjunctive, and therefore there are two contingencies stated in the 
quoted sections, viz.: those wherein the employes are in the same business, and 
those wherein they are in or about the same establishment. 

Applying these principles to the concrete facts, I am of the opinion that if, as 
a matter of fact, the employer provide a number of places of employment, all oi 
which are under his management and are used for the same purpose, the act 
applies to them in the aggregate and if a total of five or more workmen or operatives 
are employed in the combined establishments, tlien the business comes within the 
purview of the act. This question will have to be decided as a matter of fact, 
the ultimate conclusion being dependent upon the character of the branch stores. 
If they are but subsidiary, or rather agencies, it follows that they are essential parts 
of the business, provided they are all under the management and control of a single 
head and are all engaged in the same business. In this event, there is only one 
busiqess, it being conducted in different places. I assume that when you say each 
is conducted as a separate and distinct enterprise you mean that the earnings of 
each branch store are kept separate from the earnings of the other branches. This 
would have no effect upon the business being an entity and the branches being but 
component parts thereof. 

Hence, in conclusion, I desire to say that if there is but one concern, the 
employes of all of its branches should be considered together in order to determine 
whether the workmen's compensation act applies to the owner of such concern, and 
the status of the employer should be determined by the aggregate number of em­
ployes, and not as to each branch in accordance with the number of persons em­
ployed by it as a separate business. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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887. 

PAYMENT INTO THE STATE INSURANCE FUND-HOW PAYMENT 
SHOULD BE MADE. 

I 11 paying iuto the state insurance fund, the premium is not paid until the 
same has reached the state insurance fund, which is under the custody of tho: 
treasurer of state; the industrial commission has no control whatever over th.: 

·custody of this fund. 
When the industrial commission fixes the amount of a premium, it should 

transmit to the employer a statement thereof with instructions to pay the treasurer 
of state, and at the same time transmit to the treasurer of state a duplicate. The 
treasurer of state, when payment. is made should issue to the employer a receipt and 
at the same time transmit to the industrial commission a duplicate thereof. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. J. P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-On February 25, 1914, you made the following requests for my 
opinion: 

"Under the provJswns of the workmen's compensation act the treas­
t.Jrer of state is custodian of the state insurance fund. 

"Under the present conditions there is no uniformity or any definite 
understanding as to how the payment of premiums paid by individuals or 
corporations into this fund shall be made to the treasurer of state. 

"In order that the treasurer of state and the industrial commission 
may come to a definite and thorough understanding as to how this money 
shall be paid into the fund I would be pleased to have you interpret the 
law, giving me your opinion and interpretation as to the manner in which 
these payments should be made." 

The following provisions of the act found in 103 0. L., 72, entitled, "An act to 
further define the powers, duties and jurisdiction of the state liability hoard of 
awards, etc.," may be quoted as the only statutory provisions pertinent to your 
inquiry. 

Subsection 1 of section 7 is as follows: 

"It (the liability bo_ard of awards, now the industrial commission) 
shall keep an accurate account of the money paid in premiums by each of 
the several classes of occupations or industries, and the disbursements 
on account of injuries and death of employes thereof, and it shall also 
keep an account of the money received from each individual employer 
and the amount disbursed from the state insurance fund on account of in­
juries and death of the employes of such employer. 

"Section 8. * * * and should such actual premium, when ascertained 
as aforesaid exceed in amount the premium so paid by such employer at the 
beginning of such six months' period, such employer shall immediately upon 
being advised of the true amount of such premium due, forthwith pay to 
the treasurer of state an amount equal to the difference between the amount 
actually foun.d to be due and the amount paid by him at the beginning of 
said six months' period. 

"Section 9. The treasurer of state shall be custodian of the state in­
surance fund and all disbursements therefrom shall be paid by him upon 
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vouchers authorized by the state liability board of awards and signed by 
any two members of the board; or, such vouchers may bear the fac-similie 
signatures of the board members printed thereon, and the signature of 
the chief of the auditing department. 

"Section 10. The treasurer of state is hereby authorized to deposit 
any portion of the state insurance fund not needed for immediate use, 
in the same manner _and subject to all the provisior.s of the law with 
respect to the deposit of state funds by such treasurer; and all interest 
earned by such portion of the state insurance fund as may be deposited 
by the state treasurer in pursuance of authority herein given, shall be col­
lected by him and placed to the credit of such fund. 

"Section 12. The treasurer of state shall give a separate and additional 
bond in such amount as may he fixed by the governor, and with sureties 
to his approval, conditioned for the faithful performance of his duties as 
custodian of the state insurance fund. 

"Section 17. In the month of January in the years 1914 and 1915, the 
auditor of state shall draw his warrant on the treasurer of state, in favor 
of said treasurer as custodian of the state insurance fund, and for deposit 
to the credit of said fund, for a sum equal to one percentum of the 
amount of money expended by the state during the last preceding fiscal year, 
for the service of persons described in subdivision one of section fourteen 
hereof, which said sums are hereby appropriated and made available for 
such payments; and thereafter in the month of January of each year, such 
sums of money shall in like manner be paid into the state insurance fund 
as may be provided by law; and it shall be the duty of the state liability 
board of awards to communicate to the general assembly on the first day 
of each regular session thereof, an estimate of the aggregate amount of 
money necessary to be contributed by the state during the two years 
next ensuing as its proper portion of the state insurance fund. 

"Section 19. In January of each year following the filing with him of the list 
mentioned in the last preceding section hereof, beginning with January, 1914, 
the auditor of each county shall issue his warrant in favor of the treasurer of 
state of Ohio on the county treasurer of his county, for the aggregate amount 
due from such county and from the taxing districts therein, to the state in­
surance fund, and the county treasurer shall pay the amount called for 
by such warrant from the county treasury, and the county auditor shall 
charge the amount so paid to the county itself and the several taxing dis­
tricts therein as shown by such lists; and the treasurer of state shall im­
mediately upon receiving such money, convert the same mto the state 
insurance fund. 

"Section 22. Except as hereinafter provided, every employer mentioned 
in subdivision two of section thirteen hereof shall, in the month of 
January, 1914, and semi-annually thereafter, pay into the state insurance 
fund the amount of premium determined and fixed by the state liability 
board of awards for the employment or occupation of such employer the 
amount of which premium to be so paid by each such employer to he de­
termined by the classifications, rules and rates made and published by the 
board; and such employer shall semi-annually thereafter pay such further 
sum of money into the state insurance fund as may be ascertained to be 
due from him by applying the rules of the board, and a receipt or certificate 
certif:ying that such paJ.•meHt has been made shall immediately be mailed to 
such employer by the state liability board of awards, which receipt or 
certificate attested by the seal of the board shall be prima facie evidence 
of the paymeut of such premiums. 

18-A. G. 
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"Section 28. If any employer shall default in any payment required to 
be made by him to the state insurance fund, the amount due from him shall 
be collected by civil action against him in the name of the state as plaintiff; 
and it shall be the duty of the state liabiiity board of awards on the first 
::\Ionday in February, 1914, and on the first ::\Ionday of each month there­
after, to certify to the attorney general of the state the names and residences 
of all employers known to the board to be in default for such payments 
for a longer period than five days, and the amount due from each such 
employer, and it shall then be the duty of the attorney general forthwith 
to bring, or cause to be brought against each such employer a civil action 
in the proper court for the collection of such amount so due, and the same 
when collected, shall be paid into the state insurance fund, and such em­
ployer's compliance with the provisions of this act requiring payments to be 
made to the state insurance fund shall date from the time of the pay­
ment of said money so collected as aforesaid to the treasurer of state for 
credit to the state insurance fund." 

In many other sections\ of the act the words "pay into the state insurance fund" 
are used in one form or another. The difficulty, as I understand it, arises from an 
apparent conflict between section 22, above quoted, and the other provisions of the 
act, as to whether fhe payments shall be made in the first instance direct to the 
treasurer of state, or shall be made to the industrial commission, and by it trans­
mitted to the treasurer of state. There can be no question whatever but that the 
payment must be made to the treasurer of state. The entire custody of the state 
insurance fund is vested in him and the industrial commission has no control what­
ever over the custody of this fund or any part of it and no premium clue from 
an employer is paid or can be considered as paid until the amount clue has actually 
been covered into the state insurance fund. This, of course, can only occur when 
such amount is actually paid to the treasurer of state. 

As I interpret section 22 the implication of that section is not that the payment 
of premiums should be made to the industrial commission and by it transmitted to 
the treasurer of state; for it will be observed that said section provides, "* ·~ * 
every employer * * * shall * * * pay into the state insurance fund the amount 
of premium * * * and a receipt or certificate certifying that such payment has been 
made shall immediately be mailed to such employer by the state liability board of 
awards * * *." This receipt of certificate must certify that such premium has been 
paid into the state i11sura11ce fund, and the industrial commission would not be 
authorized to issue a receipt or certificate for a premium paid to it until it had caused 
such premium to be paid into the state insurance fund, that is to the treasurer of 
state as custodian of such fund; and the proper authority to certify that a certain 
payment has been covered into a certain fund is the custodian of the fund. 

It seems to me that every employer making a payment of premium under the 
compensation act is entitled to a receipt from the treasurer of state as custodian 
of such funds. As to the method by which payments shall be transmitted to the 
treasurer of state I can do nothing more than to offer a suggestion. 

This matter should be arranged by yourself and the industrial commission and 
a method adopted which will protect every one interested, which will provide that 
payments reach the· state insurance fund at the earliest possible moment, and that 
the receipt to which the person making the payment is entitled shall be issued as 
soon as the payment is made. 

While this is a special fund not controlled by the general Jaws, still it may 
be helpful to consider sections 248 and 303 of the General Code. These sections 
are as follows: 
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"Section 248. Xo payment into the state treasury shall discharge a 
liability to the state unless it is made on the certificate and draft of the 
auditor of state, and the certificate, together with the draft of the auditor in 
favor of the treasurer of state, delivered to the treasurer by the person 
paying, at the time of making payment. The treasurer of state shall 
number, file, and carefully preserve the certificate and draft, and on re­
ceiving payment, give such person duplicate receipts for the money so paid, 
specifying therein the liability on account of which payment is made, 
according to the certificate. One of the receipts shall be delivered to the 
auditor of state, and the liability of the person shall not cease until the 
delivery of such receipt. 

"Section 303. If the law requires it, the treasurer of state shall give 
triplicate receipts, in other cases, duplicate receipts, to each person who 
pays money into the state treasury. One receipt shall be deposited with the 
auditor of state by the person paying the money into the treasury, and no 
such payment shall discharge a liability to the state until the receipt is de­
posited with the auditor of state." 
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Simply as a suggestion, and without any intention. whatever of seeming to dictate 
to either the treasurer of state or the industrial commission as to the method which 
should be followed, I would suggest that when the industrial commission fixes the 
amount of premium to be paid by a given employer, that it transmit to such 
employer a statement of the amount he is to pay, with clear instructions to pay 
the designated amount directly to the treasurer of state and not to send the same 
to the industrial commission; and at the same time it transmit to the treasurer of 
state a duplicate of such statement, or advise him by a communication of some 
character so that he will know the amount of premium such employer is to pay and 
the date of the notification to such employer; and that the treasurer of state, when 
such payment is made by the employer, in compliance with such notice, issue to the 
employer a receipt for such payment, and at the same time transmit to the in­
dustrial commission a duplicate of such receipt, or a statement clearly indicating 
the amount of such payment, the employer from whom the amount was received, 
and the date upon which it was received. This receipt, I think, would be considered 
as the receipt or certificate provided for by the state liability board of awards; 
as the treasurer of state may be considered as treasurer of this board for the 
purpose of the custody of the state insurance fund. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Gmera/. 
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888. 

ERECTIOX OF A XE\V SCHOOL BUILDIXG-BOXD ISSUE-TAXES AND 
T AXATION-EMERGEKCY. 

Where the inspector of workshops and factories prohibits the use of a school­
house until certain repairs are made, but the board of education decides to erect 
a new school building instead, and the electors vote for a $25,000 bond issue for the 
construction thereof, but cannot levy sufficient taxes to pay bonds and maintain 
school, there would be an emerge11cy within the meaniltg of section 5649-4, General 
Code, and the necessary taxes for the retireme11t of bonds required for the purpose 
might be levied outside of all limitations of law. 

CoLUMBUS, OHIO, April 24, 1914. 

HoN. H. R. LooMIS, Prosecuting Attomey, Ravenna, Ohio. 

DEAR sm·:-I acknowledge receipt of your letter of ::\larch 17th, submitting 
for my opinion the ~ollowing inquiry: 

"Several months ago this school district by the vote of the electors 
sold $25,000 of bonds to construct a new school house. This action was 
taken because of an order made by the state bureau of inspection. The 
order is as follows: 

"Order 252. Provide new floors for all study and class rooms; provide 
16 square feet of floor space per pupil in primary grade and 18 square feet 
in grammer grade, 20 square feet per pupil in high school, and provide 
air space in accordance with the school code; place suitable supports under 
the floor of the vestibule and clean and repair boys closet; this order to be 
complied with within sixty days. 

"They find that they cannot levy a sufficient tax to pay these bonds 
and maintain their schools under the pres~nt limitations, and desire to 
know if by virtue of section 5649-4 and section 7630-1 they are author­
ized to exceed this levy." 

Sections 7630-1 and 5649-4, General Code, were amended in 103 0. L., 527. They 
are in full as follows: 

"Section 7630-1. If a schoolhouse is wholly or partly destroyed by fire 
or other casualty, or if the use of any schoolhouse for its intended purpose 
is prohibited by any order of the chief inspector of workshops and factories, 
and the board of education of the school district is without sufficient funds 
applicable to the purpose, with which to rebuild or repair such ~choolhouse 
or to construct a new schoolhouse for the proper accommodation of the 
schools of the district and it is not practicable to secure such funds under 
any of the six preceding sections because of the limits of taxation applicable 
to such school district, such board of education may, subject to the pro­
visions of sections seventy-six hundred and twenty-six and seventy-six 
hundred and twenty-seven, and upon the approval of the electors in the 
manner provided by sections seventy-six hundred and twenty-five and 
seventy-six hundred and twenty-six issue bonds for the amount required 
for such purpose. For the payment of the principal and interest on such 
bonds and on bonds heretofore issued for the purposes herein mentioned 
and to provide a sinking fund for their final redemption at maturity, such 
boards of education shall annually levy a tax as provided by law. 
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"Section 5649-4.. For the emergencies mentioned in sections forty-four 
hundred and fifty, forty-four hundred and fifty-one, fifty-six hundred and 
twenty-nine, seventy-four hundred and nineteen and 7630-1 of the General 
Code, the taxing authorities of any district may levy a tax sufficient to 
provide therefor irrespective of any of the limitations of this act." 

549 

You do not quote enough of the order of the chief inspector of workshops 
and factories (or the bureau of inspection within the department of the state in­
dustrial commission, which in my opinion amounts to the same thing) to indicate 
whether or not it amounts to a prohibition of the use of the schoolhouse for its 
intended purpose unless the repairs to which the order relates are made as therein 
required. It is true, of course, that as to school house, sections 1031 et seq., General 
Code, apply. Among those provisions are the following: 

"Section 1032. Upon inspection of such structure, the district inspector 
of workshops and factories shall file with the chief inspector a written 
report of the condition thereof. If it is found that necessary precautions 
for the prevention of fire or other disaster have not been taken or 
that means for the safe and speedy egress of persons assembled therein 
have not been provided, such report shall specify what appliances, addi­
tions or alterations are necessary therefor. Thereupon the chief inspector 
shall notify in writing the owner or persons having control of such structure 
of the necessary appliances, additions or alterations to be added to or made 
in such structure. 

"Section 1033. If such stn.1cture is located in a municipality, a copy of 
such notice shall be mailed to the mayor thereof, otherwise such notice 
shall be mailed to the prosecuting attorney of such county. Thereupon ~he 
mayor with the aid of the police or the prosecuting attorney with the aid 
of the sheriff, as the case may be, shall prevent the use of such structure for 
public assemblage until the appliances, additions or alterations required by 
such notice have been added tu or made in such structure. 

"Section 1037. \Vhoever, being a person, firm or corporation or 
member. of a board, and being the owner or in control of any building 
mentioned in section ten hundred and thirty-one of this chapter, uses or per­
mits the use of such building in violation of any order prohibiting its use 
issued as provided by law, or fails to comply with an order so issued re­
lating to the change, improvement or repair of such building shall he fined 
not less than ten dollars, nor more than one hundred dollars, and each day 
that such use or failure continues shall constitute a separate offense." 

Upon consideration of these sections I am of the opinion that the mere service 
of an order, such as that which you quote, upon the board of education amounts to 
a prohibition of the use of the building for its intended purpose, unless the things 
commanded thereby are clone. . 

The order does not require the construction of a new schoolhouse. However, 
section 7630-1, in my opinion, affords its benefits to the board of education in case 
the board in the exercise of a sound discretion determines that for the proper ac­
commodation of the schoo1s of a district, the construction of a new school­
house is to be preferred to the rebuilding or repairing of a schoolhouse the use of 
which is thus prohibited. In other words, if the chief inspector of workshops and 
factories, by the service of an order such as that set forth in your letter, prohibits 
the use of a building unless certain repairs are made, and the board of educa­
tion is of the opinion that it would be better to build a new school building than 
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merely to repair the old building; and if the vote of the electors, as provided in 
section 7630-1 is taken; and if all of such proceedings would be futile to ac­
complish the intended purpose because of the limitations placed upon the taxing 
power of the board of education, then, and in that event there would be an 
emergency within the meaning of section 5649-4, and the necessary taxes for the 
retirement of bonds required for the purpose might be levied outside of all limita­
tions of the law. 

I am, therefore, of the opinion that .under the circumstances mentioned by 
you, a levy, may be made outside of all limitations of the law. 

889. 

Very truly yours, 
TIMOTHY S. HOGAN, 

>Attorney General. 

CONSTRUCTION OF SECTION 9716, GENERAL CODE. 

Section 9716, General Code, applies to banks aud corporations prior to the enact· 
ment of the Thomas banking act. 

CoLuMnus, OHio, April 24, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have your favor of March 2, 1914, asking opinion of me in 
which you say : 

"Section 9716, G. C., provides that .an incorporated bank before com­
mencing business is required to have its capital stock fully subscribed and 
at least SO per cent. paid thereon. Section 5495 et seq., requires each 
domestic corporaton for profit organized under the laws of this state to 
file an annual report with this commission during the month of :May and 
pay a fee upon its capital stock subscribed or issued and outstanding. An 
investigation of the annual reports filed under this section by some of 
the incorporated banks discloses a number of companies that fail to show 
the capital fully subscribed. The commission, therefore, desires to submit 
for your consideration, and respectfully requests your opinion upon the 
following questions: 

"First. Does section 9716 above referred to apply to incorporated banks 
incorporated prior to the enactment of said statute? 

"Second. If said statute does apply to said banks, on what date are 
such banks required to show full compliance with said section. 

"Third. If said section does apply to said corporations, is it not the 
duty of the tax commission to certify such corporations to the auditor 
·and treasurer of state for the levy and collection of the corporation fee 
upon the amount erroneously omitted from the annual report for the 
various years?" 

The determination of the questions presented by you depends upon the con­
struction of certain sections of the Thomas banking act, which act has, in part, 
been carried into the General Code as sections 9702 to 9797, inclusive. 

Section 9702 et seq., General Code, provides for the incorporation and organiza­
tion of banks in a manner, which though exclus.ive to banks, is quite similar 
to the method provided by statute for the organization of corporations generally. 
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Section 9711, General Code, provides that as soon as the capital stock of such 
corporation is fully subscribed, and 10 per cent. thereof paid in, the subscribers of 
the articles of incorporation, or a majority thereof shall certify such fact in writing 
to the secretary of state, and thereupon give notice to the stockholders to meet 
for the purpose of choosing the directors of the bank. 

Section 9716, G. C., provides: 

"The entire capital stock of such corporation shall be subscribed and 
at least fifty per cent. of each share paid in before it may be authorized 
to commence business. The remainder of its capital stock shall be paid in 
monthly installments of at least ten per cent. each on the whole amount 
of the capital, payable at the end of each succeeding month from the time 
it is authorized by the superintendent of banks to commence business. The 
payment of each installment shall be certified under oath to the superin­
tendent of banks by the president, secretary, treasurer or cashier of such 
corporation." 

The provisions of this section requmng the capital stock of banks within its 
provisions to be fully subscribed is a condition precedent to the right and qualifica­
tion of such banks to transact business, and looking to the terms of this section 
alone, the nature of the requirement as well as ordinary rules of construction leads 
to the view that the provisions of the section are wholly prospective and apply only 
to banks incorporated under the act of which the section is a part. The section 
is not to be considered as prescribing a qualification with respect to the right of 
previously organized banks to do business, nor as effecting a disqualification of 
such previously organized banks which have not caused all of their stock to be 
subscribed. On the contrary, the terms of section 9739, G. C., forbid the applica­
tion of section 9716 to previously organized hanks with respect to their right and 
qualification to do business. 

Section 9739 provides : 

"Banks * * * heretofore. incorporated under any law of this state, 
may continue business and the exercise of powers they now have without 
prejudice to any rights acquired under the acts under which they were 
incorporated; and there shall be saved to such associations and corpora­
tions all the rights, privileges and powers heretofore conferred upon them." 

Pertinent to the consideration of the questions at hand, I note certain of the 
provisions of sections 9741, 9742 and 9743, General Code. Section 9741, General 
Code, provides : 

"Banks * * * heretofore incorporated in this state which have paid in 
the amount of capital stock required by this chapter to enable them to 
commence business, if they so elect, may avail themselves of the privileges 
and powers herein conferred, by signifying such election and declaration 
under their seal, attested by the signature of the president and secretary, 
to the secretary of state and the superintendent of banks, which such 
secretary shall record, and his certificate be evidence thereof. \Vhen such 
election and declaration is so recorded, it shall confer all the privileges 
and powers conferred by this chapter, and from that time such association 
or cnrooration shall be governed by its provisions," 
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Section 9742 provides that the election and declaration provided for in section 
9741 shall be made only when authorized by a vote of at least two-thirds of the 
capital stock at a meeting of the stockholders, notice of which meeting has been 
given as therein provided, and further provides as follows: 

"But after April 1, 1910, every such corporation or association in all 
respects must conform its business and transactions to the provisions of 
this chapter." 

Section 9793, G. C., provides : 

"Every banking company * * * except building and loan assoctatwns, 
empowered to receive, and receiving money on deposit, now existing 
and chartered or incorporated, or which hereafter become incorporated 
shall be subject to the provisions of this chapter, except that no such cor­
poration or association having a less capital stock than the minimum 
amount provided in section 9704, shall be required to increase its capital 
stock in order to conform to the provisions of such section." 

Speaking with reference to the proper construction of sections 9739, 9742 and 
9793, General Code, with respect to banks organized before tht.o enactment of the 
Thomas act, the court (Bigger, J.) in the case of American Trust & Savings 
Bank Co. vs. Baxter, Franklin Common Pleas No. 63172, says: 

"The legislature had in mind the distinction between the rights con­
ferred by the charters of these institutions to conduct a banking business, 
and the right of the state to regulate the exercise of that right. It is only 
by observing this distinction that we can harmonize these apparently con­
flicting provisions, which, in my opinion, are not conflicting when rightly 
interpreted. It is impossible without reserving this as a fundamental dis­
tinction to harmonize the provisions of section 35 (9739, G. C.) with the 
language of section 91 (9793, G. C.), that,. 'every such banking institution 
whether now existing or chartered or incorporated, or which may here­
after become incorporated, shall be subject to the provisions of this act.'" 

Keeping in mind the distinction above referred to, it will be noted that section 
9716 goes to the right of the banking companies within its provisions to transact 
business at all by force of its own terms, and those of section 9739 can apply only 
to banking companies organized under the act of which its provisions are a part. 

Sections 9742 and 9793 make provisions looking at the regulation of the busi­
ness of banking comp<!-nies whether they have been organized and authorized to 
transad business under the provisions of the Thomas act or under the provisions 
of prior legislation. 

My conclusion, therefore, is that section 9716 does not apply ;to banks incorporated 
and organized prior to the enactment of this section. This conclusion with respect to 
the first question presented by you, answers your second and third questions for 
the reason that they are dependent upon the application of section 9716 to pre­
viously organized banks, and as before noted, my conclusion is that the section 
does not so apply. · 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Genera/. 
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890. 

CANAL LAXD DEPARDIEXT-REXEWIXG LEASES ALOXG THE 
CAXAL IX THE CITY OF CIXCIXNATI. 

The superinte11dent of public works would have the right to extend or renew 
leases for the use of surplus water, which are expiring along that part of the canal 
located in Cillcin11ati, whi~h is tmder lease to that city, until at least a conduit 
will be built to take care of the water <Chich would otherwise flow through the 
ca11al. 

COLUMBC'S, OHIO, April 27, 1914. 

HoN. JoHN I. l\hLLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR SIR :-Under date of X ovember 10, 1913, you call my attention to the 
provisions ·of the act of 102 Ohio Laws, 168, wherein authority was granted to 
lease to the city of Cincinnati a certain part of the canal in said city. 

You then state : 

"The department of public works is placed in the position of supply­
ing water which is being used by parties who have no longer a contract 
for the same. It would be a hardship to the said concerns to cut off 
their supply of water and it would appear to be unnecessary to do so, 
since enough water is being carried down the canal to supply them. 

"It seems to me that it is clear that the city of Cincinnati has no rights 
or interests in the disposal of the water, since one of the conditions of 
the lease is that the city shall build suitable works for the conveY.ing of 
the water for the purposes of its use and to enable the state fully to 
carry out and discharge its obligations. The city of Cincinnati thus far 
has done nothing toward carrying out these conditions. It has furnished 
no bond as security that the conditions stated in the act will be performed. 
The state has maintained the banks of that section of the canal and re­
paired them at various times and has kept up a patrol upon them through 
the city the same as it always has done, and still maintains said patrol 
at considerable expense. 

"The auditor of the state of Ohio requires contracts as the basis for 
collections for water rentals. As stated above, several contracts have ex­
pired but the parties still want to use the water. 

"Has this department the right to make provisional contracts which 
will run for so long a time as the city of Cincinnati does not fulfill the 
conditions of its contracts with the state of Ohio? 

"These contracts would be provisional in this sense, that at any time 
the city of Cincinnati fully complies with all the terms of the act that the 
said contracts shall cease." 

You state that enough water is being carried down the canal to supply water to 
the water users who had leases at the time the act in question was passed, but 
whose leases have now expired. 

Section 1 of the act of 102 Ohio Laws 168, provides : 

"Permission shall be given to the city of Cincinnati, in the manner 
hereinafter provided, to enter upon, improve and ocwpy forever, as a public 
street or boulevard, a11d for sewerage, conduit and if desired for subway 
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purposes, all of that part of the Miami and Erie canal which extends from 
a point three hundred feet north of ~1itchell avenue to the east side of 
Broadway in said city, including the width thereof, as owned or held by 
the state, but such permission shall be granted subject to all outstand­
ing rights or claims, if any, with which it may conflict, and upon the 
further terms and conditions of this act." 

Section 2 thereof reads : 

"Such permission shall be granted· upon the further condition that said 
city, in the uses aforesaid of all or any portion herein mentioned of such 
canal, shall construct or cause to be constructed suitable and sufficient 
works for a convenient outlet for the discharge of the water of said 
canal, at a point three hundred feet north of Mitchell avenue, so as not to 
obstruct the flow of 'W'ater through the remaining part of such canal, nor 
destroy nor injure the present supply of water for mechanical or com­
mercial purposes. Such outlet shall be constructed in accordance with 
plans and specifications to be drawn or approved by the state engineer, 
and the city of Cincinnati shall give bond in such sum as shall be pre­
scribed by the state board of public works, to be approved by the attorney 
general for the faithful performance of the work. 

"And such permission shall be granted upon the further condition 
that said city shall adopt and construct appropriate works for the pur­
poses of supplying water to the lessee users of said water along that 
portion of the canal to be abandoned, in order to and for the purpose of 
enabling the state fully to carry out and discharge the obligations now 
resting upon it by virtue of certain contracts now subsisting and in force 
between it and said lessee water users, during the remainder of the terms of 
said contracts, in the same quantity and under the same conditions and 
at the same rate of rental provided for in said contracts, and provided 
further that during the period of construction of a street or subway or 
of appropriate works for the purposes of supplying water to the lessee 
users of said water, as herein provided said city of Cincinnati shall cause 
no cessation or diminution of the supply of water to the said lessee water 
users to which they are entitled under their respective contracts or leases 
with the state of Ohio except insofar as such cessation or diminution of 
such supply of water may be absolutely necessary." 

By virtue of section 5 of the act, the lease is to be entered into for a term 
of ninety-nine years, renewable forever. The city of Cincinnati has accepted 
under this act and a lease was executed August 29, 1912. 

The provisions of sections one and two of the act are contained in the terms 
of the lease. 

The city of Cincinnati has not as yet constructed the works provided for in 
section two of the act and the state of Ohio is still conveying its water through 
the original canal. It must continue to do this until the works for the discharge 
of the water as provided in the first paragraph of section two are constructed. 

In no part of this act is the ciy of Cincinnati granted the use of the water, 
or the right to lease water. Section one of the act states the purpose of the gra.nt 
and the extent of the interest to be conveyed, in these words: 

"as a public street or boulevard, and for sewerage, conduit and if desired 
for subway purposes." 
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::\othing is said herein about the use or lease of the waters of the canal. 
In the first paragraph of section two of the act, the city is required to con­

struct suitable works· for the discharge of the water of said canal, 

"so as not to obstruct the flow of water through the remaining part of 
such canal, nor destroy nor injure the present supply of water for 
mechanical or commercial purposes." 

This provision shows that it was intended that the use of the water for 
mechanical or commercial purposes was not to be injured or destroyed. It was to 
be preserved. This part of section two refers to the remaining part of the canal, 
that is, the part which is not leased. 

In the second paragraph of section two, the city is required to build a conduit for 
the purpose of supplying water to the users thereof along that portion of the canal 
that is leased, in order to permit the state to fully carry out its obligations under 
existing leases for water. 

This conduit is to be constructed so that the state may carry out these con­
tracts. No obligation is placed upon the city to fulfill these contracts. The state 
furnishes the water and has reserved the right of an easement over the canal 
land for the purpose of carrying the water. The contracts to be carried out 
are those subsisting and in force at the time the act became effective. 

This limitation as to contracts then subsisting, was to prevent the state from 
increasing the water leases between the time of the passage of the act and the 
acceptance by the city, so as to require a greater conduit than would be necessary 
to supply the water contracted for at the time the act became effecive. In other 
words, this is a limitation upon the size of the conduit. It is not a limitation upon 
the state as to its right to use the water in such manner as it sees fit, provided 
the burden of the city is not increased in its duty to furnish a conduit. 

Some of the leases along this part of the canal are for definite terms, others for 
ninety-nine years, renewable forever. In order to fulfill these long term leases a cer­
tain amount of water must be supplied. These long term leases are usually for 
water power. The water is not actually consumed but is returned to the canal. It 
can be and is used by different concerns along the route of the canal, without in­
creasing the supply, and without increasing, to any extent, the burden upon the city 
of Cincinnati as to the construction of a conduit. 

There is nothing in this act to show that the state was to be denied the right 
to lease the water passing through this part of the canal or through the conduit, if 
such leases do not in any way increase the obligations of the city. The city does 
not furnish any water. It is required to provide a conduit for carrying the water. 
The state has in effect reserved an easement in this part of the canal for this 
purpose. The use of the canal land by the state for this purpose does not and need 
not interfere with the rights and privileges granted to the city of Cincinnati by 
section one of the act, to wit, "to enter upon, improve and occupy" said land, 
"as a public street or boulevard, and for sewerage, conduit, and if desired for 
subway purposes." 

These uses may be enjoyed and the state may also have a means of carrying its 
water. In fact the city is required, by the terms of the act, to provide a means of 
carrying this water. 

If it were to be held that the state could not renew leases which have expired, 
this situation would present itself. 

The state would be required to furnish water to a certain number of water 
users, growing fewer in number from time to time as other leases expired, who 
have long term and perpetual leases, with a constantly decreasing revenue, and 
without benefit to any one, not even to the city. 
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This same water could be used along the route for many commercial and 
mechanical purposes. Yet, b'y such a holding, no one can use or lease the water 
and this valuable use must go as an entire loss. 

It is to be presumed that the legislature knew of these long time leases, which 
it has required the state to carry out and fulfill. It is not to be presumed that the 
legislature intended such a waste of water and such a loss of revenue. 

The state must continue to furnish a certain amount of water in order to 
carry out its contracts. To deny it the right to relet this water at the expiration 
of a lease, would be to require the st.ate to furnish water to these long term water 
users at an actual loss. 

Such an intent is not to be presumed. It should be expressed in clear and un­
ambiguous terms. I find nothing in the act which requires or calls for such a 
restriction. 

The purpose of section two in referring to existing contracts is to determine 
the size of the conduit to be constructed by the city. It is not a limitation upon the 
use of the water by the state or its lessees. 

As a matter of fact the city of Cincinnati has not yet constructed a conduit or 
an outlet for the waters of the canal. 

To permit the state to renew the leases upon the 'terms you suggest, that is, that 
such renewals shill! terminate upon the construction of the conduit by the city, 
and appropriate works for the discharge of the water, would not in any way in­
terfere with the rights of the city under its lease or increase its obligations. 

Section 431, General Code, as amended in 103 Ohio, 122, authorizes the super­
intendent of· public works to lease surplus water. This section provides in part: 

"The superintendent of public works may lease surplus water power 
on any of the public works, under such rules and regulations as may be 
prescribed by him." 

I am of opinion, therefore, that the superintendent of public works may renew 
leases for the use of surplus water along the part of the canal leased to the city 
of Cincinnati, subject to termination when the city constructs the works provided 
for in section two of the act of 102 Ohio Laws, 168. Such leases should be entered 
into for definite terms, subject to termination as above stated. 

The .right of the state to renew leases or to continue renewed leases as above 
granted, after the construction of such works is not herein passed upon. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attor11ey Ge11era/. 
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891. 

Cm\TRACTS LI~IITED BY 1913 APPROPRIATIOX CANNOT BE CON­
TIXlJED lJXDER 1914 APPROPRIATION. 

TV/zcre tlze superillte;zdeut of public works entered into a contract for the build­
illg of a proposed wall specifyiug that the amormt· of work covered in this contract 
is limited by the 1913 appropriation, work callnot be done 1111der this old contract 
to be paid out of tlze 1914 appropriation. 

CoLUMBus, OHio, April 2i, 1914. 

Hox. JoHN I. :\iiLLER, Superilltendent of Public Works, Columbus, Ohio. 

DEAR SIR:-Your favor of February 21, 1914, is received in which you inquire: 

"An appropriation has been made by the recent legislature for the 
continuation of the work of building the revetment walls at Lake St. 
Marys, also at Indian Lake. 

"The question has been raised whether it will be necessary to re­
advertise the new work and relet it. I would be greatly obliged to you 
if you would give me an opinion upon that question." 

Upon inquiry at your office I am informed that the original contracts for each 
of these improvements were let on competitive bids after advertisement. In each 
of the published notices to contractors, the length of the proposed wall was given, 
with the following restrictions: 

"Length of proposed wall --------- feet, but the amount of work 
covered in this contract is limited by the 1913 appropriation." 

The length of the wall at St. l\Iarys, Lake was stated as 8,000 feet and that 
at Indian Lake at 7,200 feet. 

The bids were received by virtue of this notice and contracts awarded on said 
bids. The contracts proYided that the work was to be "the same as described in 
the advertisement and specifications." 

The contracts were in effect limited to the amount of the 1913 appropriation. 
This fund has evidently been exhausted and that terminates the original contract. 

A new appropriation has been secured for the year 1914. This does not extend 
the term of the old contract. :"~Jew contracts will be required and these will be 
subject to the provisions of section 428, General .Code, as amended in 103 Ohio 
Laws, 121. · 

This section provides for competitive bidding and has heretofore been con­
strued by this department in opinions to you. 

The old contracts do not cover the appropriations for 1914, and they cannot be 
extended beyond the appropriation of 1913. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney Genera/. 
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893. 

MUNICIPAL CORPORATION-SINKING FUND TRUSTEES-POWERS­
CERTIFICATES OF INDEBTEDNESS-RESERVE FUND-INTEREST 
-ASSESSMENT. 

1. Sinking fund trustees cannot invest their reserve fund in certificates of in­
debtedtzess issued under authority of section 3913, General Code; such indebtedness 
should be taken care of by the city auditor and city treasurer as provided in section 
3913, General Code. 

2. Sinki11g fund trustees cannot invest reserve fund in certificates of indebted­
ness authorized under section 3915; the city auditor and city treasurer should take 
care of such indebted11ess. 

3. If a certificate of indebtedness is sold in anticipation of collection of special 
assessments and at maturity is not presented for payment, there is no authority 
for the sinking fund trustees to pay interest thereon. 

4. If certificates of indebtedness are presented to the sinking fund trustees 
and endorsed by the secretary "not paid for want of funds," and if the place of 
presentment fixed in. the notes is the office of the sinking fund trustees, then interest 
would be properly chargeable after maturity. The endorsement or refusal to pay is 
not essential in order to constitute a foundation for right to receive further interest. 
Furthermore, the liability for interest after maturity would continue until actual 
notice was given to the holder of obligation that the obligation would be paid when 
presented. 

5. If the sinking fund trustees have sufficient funds on hand to redeem obliga­
tions at maturity and did not do so when the same were presented for payment, in 
a~cordance with the terms of the obligation on the note, then if they exercise due 
care and reasonable judgment, it would be a complet'! defense to an action brought 
against them to recover the amount which the municipality would be chargeable for 
as interest. Under no circumstances would the surety on the official bond of these 
officers be liable. 

6. The sinking fund trustees not having funds on hand to pay a given obliga­
tion at maturity may extend the indebtedness by refunding it under authority of 
section 4520, General Code, or they may apply to council; their action in either event 
is discretionary. 

7. In the event that special assessments are enjoined, the general sinking 
fund may be drawn upon to meet maturing special assessment bonds, if the bonds 
are the general obligation of a municipality. 

CoLUMBUS, OHIO, April 27, 1914. 

Bureau of Inspection and Supervision Public Offices, Department, Auditor of State, 
Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of September 15, 
1913, requesting my opinion upon seven questions as follows: 

"1. May sinking fund trustees invest their reserve funds in certificates 
· of indebtedness issued under authority of section 3913, G. C., or should 
such indebtedness be taken care of by the city auditor and city treasurer? 

"2. May said trustees invest their reserve funds in certificates of in­
debtedness authorized under section 3915, G. C., or should such in­
debtedness be taken care of by the city auditor and city treasurer? 

"3. If certificates of indebtedness are sold in anticipation of the col­
lection of special assessments and the same are not redeemed at maturity 
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through failure of the holders thereof to present same for payment, may 
the sinking fund trustees legally continue to pay interest on such obliga­
tions? 

"4. If such last mentioned obligations are presented to the sinking 
fund trustees and endorsed by their secretary 'not paid for want of 
funds' or some like endorsement, will interest continue to run until notice 
be given by the trustees? :\lust such endorsement be made on the obliga­
tion or is it sufficient for the holder to show by proof that such demand 
was made by calling upon the secretary or a member of the board of 
trustees? 

"5. If such trustees or their secretary have sufficient funds on hand to 
redeem such obligations at maturity·and do not do so, would they be liable 
for the needless expenditure for interest on such obligations and would 
such liability extend to their bonds? If such obligations bear 5 per cent. 
interest and the holder of a large portion thereof is the depositary bank 
selected by said trustees (which pays 20 per cent. interest on said deposits) 
would there be any liability on the part of the holder of said obligations, 
or the trustees and their bondsmen, for the needless expenditure for in­
terest paid after maturity? 

"6. Is it the duty of the sinking fund trustees to apply to council for a 
refund issue in the event that they have not sufficient funds to cancel 
·debt at maturity? If trustees assume the duty of caring for certificates 
of indebtedness issued under the authority of section 3915, would they be 
liable for the misapplication of said funds? 

"7. In the event that special assessments are enjoined, may the 
. general sinking fund be temporarily drawn upon to meet maturing special 
assessment bonds?" 

559 

The sections of the General Code involved in your several inquiries are as 
follows: 

"Sec. 3913. In anticipation of the general revenue fund in any fiscal 
year, such corporations may borrow money and issue certificates of in­
debtedness therefor, signed as municipal bonds are signed, but no loans 
shall be made to exceed the amount estimated to be received from taxes 
and revenues at the next semi-annual settlement of tax collections for such 
fund, after deducting all advances. The sums so anticipated shall be 
deemed appropriated for. the payment of such certificates at maturity. 
These certificates shall not run for a longer period than six months, nor 
bear a greater rate of interest than six per cent., shall not be sold for less 
than par with accrued interest. 

"Sec. 3915. ::\funicipal corporations may borrow money and issue notes 
in anticipation of the collection of special assessments. Such notes shall be 
signed and sealed as municipal bonds are signed and sealed. They shall 
bear interest at a rate not to exceed six per cent. per annum and be due 
and payable not later than five years from the date of issue. The notes 
shall not exceed in amount the estimated cost of the improvement, and 
shall recite upon their face the purpose for which they were issued. All 
assessmeuts collected for the improvement, aud all tmexpeuded balances 
remai11i11g in the fulld after the cost and expenses of the improvement have 
been paid, shall be applied to the payment of the notes and the interest 
thereon until both are fully provided for. 

"Sec. 4506. ::\Iunicipal corporations having outstanding bonds or 
funded debts shall, through their councils, and in addition to all other 
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taxes authorized by law, levy and collect annually a tax upon the real 
and personal property in the corporation sufficient to pay the interest and 
provide a sinking fund for the extinguishment of all bonds and funded 
debts and for the payment of all judgments final except in condemnation 
of property cases, and the taxes so raised shall be used for no other 
purpose whatever. 

"Sec. 4512. Upon demand of the board, the city auditor or village 
clerk shall report to it balances belonging to the city or village, to the 
credit of the sinking fund, interest accounts, or for any bonds issued for 
or by the corporation, and for officers or persons having them shall im­
mediately pay them over to the trustees of the sinking fund, who shall 
deposit them in such place or places as the majority of such board shall 
elect. 

"Sec. 4514. The trustees of the sinking fund shall invest all moneys 
received by them in bonds of the United States, the state of Ohio, or of 
any municipal corporation, school, township or county bonds, in such state, 
and hold in reserve only such sums as may be needed for effecting the 
te'rms of this title. All interest received by them shall be reinvested in 
like manner. 

"Sec. 4517. The trustees of the sinking fund shall have charge of and 
provide for the payment of all bonds issued by the corporation, the interest 
maturing thereon and the payment of all judgments final against the cor­
poration, except in condemnation of property cases. They shall receive 
from the auditor of the city or clerk of the village all taxes, assess­
ments and moneys collected for such purposes and invest and disburse 
them in the manner provided by law. For the satisfaction of any obliga­
tion under their supervision, the trustees of the sinking fund may sell 
or use any of the securities or money in their possession .. 

"Sec: 3922. When a municipal corporation issues its bonds, it shall 
first offer them at par and accrued interest to the trustees of the sinking 
fund, in their official capacity, or, in case there are no such trustees, to the 
officer or officers of such corporation having charge of its debts, in their 
official capacity. * * * 

Sec. 3932. Premiums and accrued interest received by the corpora­
tion from a sale of its bonds shall be transferred to the trustees of the 
sinking fund to be by them applied on the bonded debt and interest ac­
count of the corporation, but the premiums and accrued interest upon 
bonds issued for special assessments shall be applied by the trustees of the 
sinking fund to the payment of the principal and interest of those bonds 
and no others. 

"Sec. 3804. When any unexpended balance remaining in a fund created 
by an issue of bonds, the whole or part of which are still outstanding, 
unpaid and unprovided for, is no longer needed for the purpose for which 
such fund was created, it shall be transferred to the trustees of the 
sinking fund to be applied in the payment of the bonds. 

"Sec. 3919. Bonds, notes or certificates of indebtedQess issued by a 
municipal corporation shall be signed by the mayor and by the auditor. 
or the clerk thereof, and be sealed with the seal of the corporation. 
When issued for street improvements, they shall have the name of the 
street or portion thereof so improved, and for which they were issued, 
legibly written or printed upon them." 

I have considered all of these sections in connection with your several questions 
and I· am clearly of the opinion, in answer to xour first question, that trustees of 
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the sinking fund could not invest their reserve funds in certificates of indebtedness 
issued under authority of section 3913, General Code; their investment must be in 
bouds. Hence, evidence of indebtedness under section 3913, General Code, are 
neither bonds nor evidence of a funded indebtedness. They are short time notes and 
the sinking fund trustees have no right whatever to invest their funds in them. 
Such indebtedness should be taken care of by the city auditor and the city treas­
urer in the manner provided by the above italicized portion of section 3913, General 
Code. 

Answering your second question I am of the opinion that the trustees of the 
sinking fund could not lawfully invest their reserve funds in certificates of in­
debtedness authorized by secti<:m 3915, General Code. 

This question is somewhat closer than your first question in that notes issued 
under section 3915 do represent, in a way, a funded indebtedness Xevertheless, 
they are not bonds and section 3915, General Code, on its face, provides the proper 
method of taking care of such notes. The provision is that the assessments and 
unexpended balances remainii1g in the improvement fund shall be applied to the 
payment of the notes and the interest thereon. If it were intended that the sinking 
fund trustees should have charge of this matter a provision like those found in 
some of the other sections above cited would have been necessary to accomplish 
such a result. That is, it ~ould have been provided that the balance remaining 
in the improvement fund should be paid over to the sinking fund trustees as is 
provided in section 3804 and section 3932, General Code, with respect to bonds, and 
it would have been provided that the assessments should be paid to the sinking fund 
trustees as is provided in section 3512 with respect to bonds. 

Section 4506, General Code, therefore, although it speaks of '"bonds and funded 
debts" does not have the force of vesting in the sinking fund trustees the manage­
ment of all the debts of the corporation; when notes are issued under sections 
3913 and 3915, General Code, such not~s must be provided for and paid as these 
sections direct and not through the agency of the sinking fund trustees. 

Nor may the sinking fund trustees invest their funds in such notes as they 
would ill\·est in bonds of the United States or of another municipal corporation as 
provided in section 4314. As already pointed out, this section limits the trustees' 
power of investment to bonds only. 

In a way, my answers to your first two questions obviate the necessity of my 
answering your third question. The payment of interest on certificates of indebted­
ness sold in anticipation of the collection of special assessments is not a function 
in the sinking fund trustees. However, I assume in asking your third, fourth and 
fifth questions that you have in mind, a case wherein sinking fund trustees have 
actually undertaken to provide for the retirement of special assessment notes, 
possibly under the supposed authority of an ordinance directing them to do so. 

In connection with this question I assume that the notes to which you refer bear 
on their face a statement to the effect that they are payable at the office of the 
sinking fund trustees. Even if no such statement did appear on the face of the 
notes, it would be clear that in order to be entitled to payment of them at maturity 
their holders would have to present them at the proper municipal office for pay­
ment, as the municipal authorities would have no means of knowing who might" 
be the holders of the notes at their maturity. 

It is clear, then, that presentation for payment at maturity is a condition 
precedent to the foundation of a valid claim against the municipality on the part 
of the holder of such an obligation, and I am further of the opinion that such 
presentation is necessary in order to lay the foundation for a valid claim of interest 
after the date of maturity. Under the section, as above quoted, the notes of a 
municipality are required to stipulate the rate of interest payable thereon, and it is 
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the settled law of this state that where there is a general stipulation respecting 
the rate of interest, the rate stipulated controls that chargeable after maturity as well 
as that payable before maturity. Hydraulic Co. vs. Chatfield, 38 0. S., 577. 

HoweYer, the fact that the contract fixes the rate after maturity as well as prior 
to maturity does not, in my judgment, change the character of the interest payable 
after maturity. In its essential nature the right to receive such interest is con­
ditioned upon default in the payment of the principal when due; therefore, if the 
holders of the securities in question fail to present them for payment when due 
the municipality is not liable for any further interest thereon, and any city officer 
paying out public funds in his hands by way of such interest is guilty of a mis­
application of such funds; he has made a gift of the public money to one who has 
no claim whatsoever against the corporat!on. 

Answering your fourth question, I am of the opinion that if the obligations 
are presented to the sinking fund trustees and indorsed by their secretary as 
you state, and if the place of presentment fixed in the notes is the office of the 
sinking fund trustees, or if by some other course of conduct the municipal 
government as a whole has estopped itself from claiming that presentation to the 
sinking fund trustees is not a proper presentation, then interest would be properly 
chargeable after maturity and when earned might be lawfully paid. All these 
conditions, however, should be present in order to support the answer which I have 
glven. That is to say, unless by recital on the face of the notes or otherwise the 
municipal corporation has notified the holder of the obligation to present it for 
payment at the office of the sinking fund trustees, such presentation and indorse­
ment would not constitute a proper presentation for payment. 

Further answering your fourth question, I beg to state that in my opinion 
the indorsement of refusal to pay is not essential in order to constitute a founda­
tion for the right to receive further interest; such an indorsement not being pro­
vided for by statute, as in the case of county warrants, is evidential merely, and 
other proof would be receivable to show presentation and non-payment. 

I am further of the opinion in answer to your fourth question that under the 
circumstances as I have stated them, the liability for interest after maturity would 
continue until actual notice had been giYen to the holder of the obligation by the 
sinking fund trustees that the obligation would be paid when presented. The 
mere publication of notice in some newspaper of general circulation in the munic­
ipality would be insufficient, there being no statute on the subject. 

Answering the first part of your fifth question I am of the opinion that if the 
trustees of the sinking fund had sufficient funds on hand to redeem such obligations 
at maturity and did not do so, but under the circumstances detailed in my answer 
to your fourth question, so acted as to make the municipality liable for further 
interest, they are themselves liable to the municipality on this account. You will 
note that I am still assuming that the notes have, by ordinance or by .recitals on 
their face, been made payable at the office of the sinking fund trustees. Clearly 
without such an ordinance or without such recital the action of the sinking fund 
trustees would have no effect whatever, as I have already stated. It is, therefore, 
a condition of my present answer that the sinking fund trustees actually have 
authority in the premises to provide for the payment of the notes-an authority 
which they do not possess under the statutes themselves as interp~eted in my 
answer to your second question. In the event that the trustees had no authority 
co refuse payment and so to bind the municipality, then the officer paying interest 
after the maturity of the obligation on account of the erroneous presentation to 
the sinking fund trustees and their erroneous refusal to pay, would be the person 
liable; for he could not shield himself behind his void act of the sinking fund 
trustees nor could the holder of the security found a valid claim for interest upon 
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such a nugatory act. The officer paying interest under these circumstances would 
be liable for misapplication of public funds on the theory already stated in answer 
to your third question. 

Further, with respect to the liability of the trustees as inquired about in the 
first part of your fifth question, I may say that it is founded upon their failure 
to exercise due care in the management of the public affairs entrusted to them. It 
differs from the liability on account of the misapplication of public funds which 
has already been discussed in this opinion upon another assumption of fact, in that the 
exercise of due care and reasonable judgment on the part of the trustees would 
constitute a complete defense to an action brought to charge them therewith; so 
that the mere fact that their action which resulted in an imposition of a needless 
liability upon the municipality may have been erroneous, is not sufficient to make 
them liable. See Attorney General's Opinions, 1910-1911, page 431. Dillon on 
Municipal Corporations, 5th Ed. Vol. 1, Section 433. 

Coming now to that portion of the first part of your fifth question which relates 
to the liability of the official bonds of the trustees, I am clearly of the opinion that 
under no circumstances and in no event would the sureties on the official bonds of 
these officers be liable on account of anything concerning which you inquire. As 
stated in the answer to your second question the statutes do not authorize nor 
require the trustees of the sinking fund to have anything to do with the payment 
of notes issued by a municipal corporation either in anticipation of the returns 
from a semi-annual installment of taxes or in anticipation of the collection of 
special assessments. It is well established in Ohio, as well as elsewhere, that 
whatever may be the right of the municipal council, by fixing a place of payment 
and by other provisions in an ordinance to fasten upon the sinking fund trustees 
the extra-statutory duty of providing for the payment of obligations of this kind, 
a duty so created is not one for the breach of which the official bond of the officer 
is liable. The distinction is pointed out in State vs. Griffith, 74 0. S., 80. In that 
case a board of education, by a rule, had attempted to confer authority upon its 
clerk to receive and beco~e the custodian of funds arising from tuition fees paid 
by pupils non-resident of the district-a duty naturally devolving upon the treasurer 
of the district, just as in the question asked by you, the duty to vrovide for the 
payment of the obligations of the municipality under the statute naturally devolves 
upon the auditor and treasurer of the municipality instead of upon the sinking fund 
trustees. The clerk in the case cited defaulted and action was brought on his bond. 
The syllabus holds as follows: 

"A public officer is personally, and may even be criminally, liable for 
mal feasance in office; but the sureties on his official bond arc answerable 
only within the letter of their contract for the unfaithful performance of 
his official duties and not for dereliction outside of the limits of his official 
duties. State vs. Carter, 67 0. S., 422, distinguished." 

In State vs. Carter, it had been held that a clerk of a municipal corporation 
receiving payment of sewer assessments under an ordinance providing for the assess­
ment, was criminally liable in a prosecution for embezzlement upon a default by 
him whether the council had the right to authorize or require to handle the money 
or not, and from the language in the case of State vs. Griffith it is at least inferable 
that i11dividttal civil liability might have arisen under the facts of that case, but it is 
such individual liability which the court in the syllabus distinguishes from liability 
on the official bond. On this point Davis, ]., at page 94 in State vs. Griffith says: 

"But it is insisted that the receipt of these moneys by the clerk was colore 
officii, if not virtute officii and that for acts * * * colore officii sureties are held 
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responsible in this state. While there has been confusion of terms in some 
cases, and possibly a confusion of classification in some instances; yet this con­
clusion results from the cases in this state and elsewhere, that there are three 
classes of cases, against sureties on official bonds; one class in which the officer 
acts, virtute officii, within his official authority but unfaithful or improperly 
exercises his official duties, and another class in which the officer while 
acting colore officii, with pretense of official authority, is guilty of trespass 
upon persons or property. Of this class illustrations are found in Story vs. 
Jennings, 4 Ohio St., 418, and Drolesbaugh vs. Hill, 64 Ohio St., 257. In 
both of the classes already named the sureties are generally held to be 
liable. The third class is of those cases in which the officer has been guilty 
of misconduct which is wholly outside of the line of his official duty as 
defined by law. In this class of cases the sureties have generally, and we 
believe upon the soundest of reasoning, been held not to be liable. We 
refer this case to the third class and cite as an illustration the following 
cases: State vs. Medary, 17 Ohio, 554; Wilson vs. State, 67 Kan., 44; 
People vs. Pennock, 60 X. Y., 421; State vs. Bonner, 72 l\fo., 387; Orton 
vs. City of Lincoln, 156 Ill., 499; State vs. Moores, 56 Neb., 82; County of 
San Luis Obispo vs. Farnu!ll, 108 Cal., 562." 

I am, therefore, of the opinion, that in any event there will be no liability 
on the official bond of the trustees of the sinking fund under the circumstances 
mentioned by you. 

Another point must be taken into consideration in answering the first part of 
your fifth question. As already observed, the sinking fund trustees are not by law 
charged with the duty of providing for the payment of special assessment notes. 
This is but another way of saying that the trustees of the general sinking fund 
levies are not available for the payment of such notes. Primarily, the revenues 
properly appropriated ·for this purpose are the special assessments themselves, as 
the section relating to their issuance, above quoted, provides. Should there be any 
shrinkage in the revenues from this source then the difference is a general' unfunded 
obligation of the municipality like any other claim against it; and such an obliga­
tion or claim cannot be paid out of the general moneys of the sinking fund in the 
hands of the trustees except after judgment against the municipality. · 

So that the question as to whether or. not the sinking fund trustees ha.ve 
"sufficient funds on hand," as stated by you, is not to be determined by ascertain­
ing whether or not at the time of the presentation of the obligations the sinking 
fund trustees had general sinking fund moneys in their possession sufficient to pay 
them, but it must he ascertained whether or not there were assessment moneys in 
the possession of the trustees sufficient for that purpose. 

1\fy complete answer, then, to the first part of your fifth question may be stated 
as follows: 

If the trustees of the sinking fund fail to redeem special assessment notes 
presented to it for redemption at maturity, such failure imposes no liability upon 
them unless by reason of the ordinance issuing the notes, or recitals on the face 
of the notes, the latter were properly presented to the sinking fund trustees, so that 
the act of the trustees became the act of the municipality, binding upon them; but 
in the event that these conditions are satisfied, then if the sinking fund trustees 
have in possession sufficient funds arisiug from the assessme11t, and negligently, 
carelessly, willfully and without extenuating circumstances, fail to pay the obliga­
tions as they are presented to them, the result of their failure will be not only 
to make the municipality, as such, liable for further interest (which would be the 
case even though the non-action of the trustees was in good faith), but also 
to render the trustees personally liable for the damage suffered by the munic­
ipality, as such; but there would be no liability on their official bonds. 
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Answering the second part of your fifth question, I am of the opmton that 
the fact that the holder of the obligation is a bank which has the funds belonging 
to the sinking fund trustees on deposit at 20 per cent. interest might become 
material as affecting the question of measure of damages; but it cannot affect the 
pure question of liability. Otherwise, the second part of this question is to be 
answered in the same manner as the first part has been answered. 

I have assumed that the first part of your sixth question relates to the general 
duties of the sinking fund trustees, and has no special reference to the matters 
elsewhere inquired about, viz., those concerning the handling of special assessment 
notes by the sinking fund trustees. That is to say, I assume tha,t the debt con­
cerning which the question arises is one properly payable through the sinking 
fund trustees. 

If the sinking fund trustees have not sufficient funds on hand to pay a given 
obligation at maturity, they may extend the indebtedness by refunding it under 
authority of section 4520, General Code, which provides as follows: 

"For the purpose of refunding, renewing or extending the bonded 
debt at a lower rate of interest, or for buying the fee simple of real 
estate held by the corporation under special leases wherein is secured to 
the corporation the option to buy the fee simple at a fixed price, and where 
the money to buy can be procured at a less rate of interest on the price 
than is represented by the stipulated rents, the trustees of the sinking 
fund may issue the coupon or registered bonds of the corporation for such 
period not exceeding fifty years, in such denominations, payable at such 
places and at such rate of interest, not exceeding six per cent. as they 
may determine. The aggregate amount of such refunding, renewing or ex­
tending bonds so issued shall not exceed that of the bonds so refunded, 
renewed or extended." 

Section 4522, General Code, retates to the same subject-matter and is as 
follows: 

"Bonds issued by the trustees of the sinking fund shall be signed by 
the mayor and president of such board of trustees. When the mayor of a 
village is also the president of such board of trustees, he shall sign 
as such mayor and president of the board. They shall be attested by the 
auditor or clerk of the corporation and the secretary of the board of 
trustees of the sinking fund and have affixed the seal of the corpora­
tion issuing them. They shall be sold as provided by law for the sale 
of bonds by a municipal corporation. The trustees of the sinking fund, 
on demand of the owner or holder of any coupon bond, may issue in place 
thereof a registered bond of the same denomination, bearing the same rate 
of interest and payable both interest and principal at the same time, and 
provide the method of effecting such exchange." 

From these two sections you will observe that sinking fund trustees desiring 
to refund indebtedness need not "apply to council for a refund issue" as you state, 
but may, at least to some extent, themselves make the issue without authority of 
council. It is true that section 4520 seems to require as a condition of the exercise 
of this power that the renewal or extension be "at a lower rate of interest," so 
that possibly if the trustees are unable to secure a lower rate of interest it would 
be necessary for them to call the matter to the attention of the council for action 
under sections 3916 et seq., General Code. This question has not, so far as I have 
been able to ascertain, been considered by the courts. At any rate, whether the 
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power of the trustees under section 4520 is sufficient, or whether in a given case 
council have to act, it seems to me that the question of refunding lies within the dis­
cretion of the proper board or legislative body; so that if the sinking fund trustees 
or the council were of the opinion that the best interests of the municipality would 
justify failure to pay the debt when due, and a continuance of the payment of in­
terest at the stipulated rate until sufficient funds could be raised, otherwise than by 
a refunding issue for such purpose, I do not believe that any liability could attach 
on account of such policy. Therefore, it cannot be said fo be a "duty" resting 
upon the sinking fund trustees to act in any particular with respect to such a ques­
tion. Circumstances might arise under which it would constitute better business 
judgment to default for a short time in the payment of the principal of the bonds of 
the city and to pay interest until the principal sum could be raised. Such might 
be the case, for example, when the original bonds were issued at a very low rate 
of interest-also than could be commanded on bonds issued at the time of their 
maturity. Of course if the funds for payment were on hand at maturity, it would 
be the positive duty of the trustees to pay the bonds. But if the funds did not 
happen to be on hand, and if the bondholders offered no positive objection, the 
course of action which I have suggested might be taken to the advantage of the 
municipality. 

The secoiid half of your sixth question has already been considered in part. 
In my opinion if the sinking fund trustees assume the duty of caring for certificates 
of indebtedness issued under authority of section 3915, General Code, although such 
duty is not imposed upon them by law, and although no ordinance of the munic­
ipality might so require, the trustees would be personally liable if, the other officers 
of the city consenting thereto (which would be a necessary condition in point of fact, 
it would seem) the trustees acquire possession of the funds colore officii, and then 
misapply them i. e., pay them out in violation of the law governing their payment. Such 
trustees would be personally liable for such misapplication, both civilly and crim­
inally, but there would be no liability on their respective official bonds. 

Answering your seventh question, I am clearly of the opinion that the general 
sinking fund may be drawn upon to meet maturing special assessment bonds. The 
bonds are the general obligations of the municipality despite their issuance in an­
ticipation of a special assessment. Nor would the fact that they might have been 
paid before the assessment is collected affect either their validity or the validity 
of the subsequent levied assessment. Chamberlain vs. Cleveland 54 0. S., 551. 
Nor, under the sinking fund statutes, is there any distinction between the "general 
sinking fund" and the "proceeds of an assessment." On the other hand, the 
"sinking fund" consists of all sources of revenue available. for the payment of 
bonds, as well as special assessments, and surplus waterworks revenues, as the pro­
ceeds of tax levies. (Section 4512, General Code.) The sinking fund is a single thing,. 
and obligations payable from it may be so paid without respect to the time of the 
collection of the particular revenue intended to be applied wholly or partly to the 
payment of such obligation. 

This question is answered with reference to the sinking fund statutes as they 
appear in the General Code, and not with reference to anything in article XII, 
section 11 of the new constitution. It may be stated, however, that in the recently 
decided case of Link vs. Karb, 89 0. S., the view was expressed that the sinking 
fund statutes applicable to municipal corporations comply in all respects, save one, 
with the mandate of the new constitution; the one respect referred to being the 
fact that they do not require the municipal borrowing authority to incorporate in 
the borrowing resolution a form of words equivalent to the language of the con-
stitution. Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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894. 

DIRECTOR OF PUBLIC SERVICE-COXSTRUCTIO:-.J WORK-FORCE 
ACCOUXT-LABOR-COU":'\CIL. 

Where the director of public service is required to procure labor for the per­
formance of work in addition to that u:hich is already provided in the depart­
mmt, which additional labor added to the cost of material and other costs incident 
to the work, will make the expenditure more than $500, authori::ation of council 
must be obtained before the work can be advertised under section 4328, General 
Code. 

CoLUMBus, OHio, April 27, 1914. 

HoN. G. W. ADAMS, City Solicitor, Wellsville, Ohio. 

DEAR SIR :-I have at hand your letter of January 13th, wherein you state: 

"The city of Wellsville has authorized the issuance of bonds for the 
construction of a sanitary sewer. The estimated cost of the material to 
complete the work is less than $500. Is it possible under the code to 
construct the work and complete the same under 'force account;' i. e., can 
the city complete the work without advertising and letting the contract 
to the lowest and best bidder? The total amount of the bond issue is 
$1,200, and it is believed that the city can do this work considerably 
cheaper than if it is Jet to bidders." 

The answer to your question involves a construction of section 4328 of the 
General Code, which is as follows: 

''The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred d.ollars. When 
an expenditure within the department, other than the compensation of 
persons employed therein, exceeds five hundred dollars, such expenditure 
shall first be authorized and directed by ordinance of council. When 
so authorized and directed, the director of public service shall make a 
written contract with the lowest and best bidder after advertisements for 
not less than two nor more than four consecutive weeks in a newspaper 
of general circulation within the city." 

The answer involves primarily an interpretation of the words "or provide labor 
for any work under the supervision of that department not involving more than 
five hundred dollars," and also of the words "expenditure within the department, 
other than the compensation of persons employed therein exceeding five hundred 
dollars." 

I am of the opinion that the very manifest intent of this provision is to re­
strict the director of public service in incurring expenses on his own initiative 
to sums of less than five hundred dollars. \Vhen this view of the statute is taken 
there is just as much reason for restricting expenditures for labor as for restrict­
ing expenditures for any other purpose, and I am of the opinion that the rule of 
the statute is extended to expenditures for labor as well as for materials or any 
other expenses involved in the performance of any work. 

The term "work" as employed in the first clause referred to in the above 
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statute and the term "expenditure" as used in the second clause referred to, have 
substantially the same effect. In either case the "work" or "expenditure" refers 
to a purpose which is substantially separate and distinct in its nature. 

In the case of L. & C. R. R. Co. vs. Wilson, 138 U. S., 505, the court said: 

"The terms 'officers' and 'employes' both, alike, refer to those in 
regular and continual service. Within the ordinary acceptation of the 
terms, one who is engaged to render service in a partiwlar transaction is 
neither an officer or an employe. They imply continuity of service, and 
exclude those employed for a special and single transaction. Citing 30 
At!., 928." 

Keeping in view this rule as expressed by Justice Brewer above the words 
"provide labor"' refer to such service .as the director requires in the accomplish­
ment of a special and single purpose not involving more than five hundred dollars 
in toto, including labor; and the words "compensation of persons employed therein" 
as used in the abov·e statute refer to persons regularly and continually employed 
in the department. 

Under section 4328 of the General Code, therefore, after council has fixed 
the compensation of persons regularly employed in the department under section 
4214 of the General Code, the director of public service is permitted the free 
and unrestricted use of such employes for whatever purposes are appropriate to 
the nature of their position, and the services so made use of by the director of 
public service are not to be taken into consideration or accorded any value what­
ever for the purpose of computing whether or ·not a specific purpose involves an 
expense of more or less than five hundred dollars. The director of public service 
may, therefore, on any work, make use of the regular employes in his department 
and it is only when the expense over and above that required for the compensa­
tion of regular employes exceeds five hundred dollars that an authorization of 
council is required, or that a contract must be entered into upon the advertise­
ment for bids under section 4328, General Code. The director of public service 
may hire labor or provide for services in addition to those regularly provided 
for in the department only when the expenditure involved in any particular work 
is less than five hundred dollars, taking into consideration all elements of such ex­
penditure which must be met outside of the regular expenditures in the way of 
labor, material or otherwise which the director of public service has continually 
within the department. 

The answer to your question is, therefore, that if the director of public service 
is required to procure labor for the performance of the work contemplated in 
addition to that which is regularly provided within the department, which addi­
tional labor when added to the cost of materials and other costs incidental to the 
work will make the expenditure more than five hundred dollars, it is necessary to 
have the authorization of council and to advertise the work as provided in section 
4328, General Code. · 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attomey General. 
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895. 

STREET DIPROVDIEXT-WHEX PARTS OF STREET ::\IAY BE LEFT 
OUT IX FROXT OF LOTS, THE ASSESS:\IEXT OX WHICH WOULD 
EXCEED 33% PER CEXT. OF THE ACTUAL VALUE THEREOF. 

The city council may not Proceed with a street improvement and leave out part 
of the street in front of lots, the assessment on which '<'-"ould exceed 33% per cent. 
of the actual value thereof, if the leaving out of the street in front of such lots 
would destroy the co1ztiguitj' of the improvement and substantially change the im­
provement from what was desired by the petitioners, but if it would not do so, the 
improvement in front of such lots may be left out. 

CoLUMBUS, OHIO, April 27, 1914. 

RoN. C. E. VAN DuESEN, City Solicitor, Lorain, Ohio. 

DEAR Sm :-I have your letters of February 3rd and 18th, and as I understand 
your question, it is : 

"Certain people petitioned your council for a street improvement on the 
foot front assessment plan ; the council after passing the resolution of 
necessity and an ordi~ance to proceed, discovers that the assessments 
where made will exceed 33% per cent. of the actual value of certain of the 
lots to be assessed, and it is desired to know whether the council may pro­
ceed with the improvement, leaving out that part of the street in front 
of the lots which, as you put it, cannot 'stand the assessment.'" 

You have not informed me whether the plan of assessment is to divide the 
entire cost of the improvement by the number of feet improved and having thus 
determined the cost per foot front, charge abutting property accordingly, or, whether 
the benefits of the improvement to each lot or piece of property have been 
determined and the cost of the improvement apportioned to the several lots in 
proportion that the special benefit to each lot or parcel bears to the whole, special 
benefits conferred by the improvement. 

The first is the method usually followed, while the second would seem to find 
support in Chamberlain vs. Cleveland, 34 0. S., 557. If the first method has been 
adopted, I would feel that the case you cite, Minor vs. Board, 20 0. C. C., 4, would 
be in point, controlling and preclude the making of the improvement, except in 
strict conformity to the petition, but as stated in that opinion, no authorities were 

. offered, which leaves it as a case standing upon first impression. 
In the above case the petition was to improve Second street from the south 

side of Court to north side of Black street. The resolution covered "from Court 
to Black street" and the ordinance "from north side of Court to north side of 
Black street." 

Assuming which is doubtless true that the street to be improved ran north and 
south, the petition asked for both crossings, the resolution for neither and the 
ordinance for the crossing of Black street only. Under these circumstances, the 
divergence from the petition was-in the resolution, both crossings were omitted, in 
the ordinance only one was left out, and in either event it could not affect the 
amount of the assessments, as the city was chargeable with cost of crossings. 

This leaves the conclusion in 20 0. C. C., 4 unsupported by authority and out­
side the facts and issues presented. 

I am, therefore, of opinion that it is not controlling nor even authority to be 
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followed and that the council has power to ·make an improvement on petition of 
lot owners so long as the improvement substantially conforms to the petition 
as filed. 

This may and doubtless does resolve the matter into a matter of fact rather 
than Jaw and makes its solution dependent upon the frontage and location of the 
lots that cannot be assessed to their share of the cost of the improvement. If such lots 
were of no extensive frontage and at one of the termini of the improvement, the im­
provement might proceed leaving them out, upon the theory that the improvement as 
made was substantially the same as described in the petition, while if they were in the 
body of the improvement, and not at the end, the leaving the street in front of 
them would necessarily destroy the contiguity of the improvement, and substantially 
change the improvement from what was desired by the petitioners. In other words, 
and regardless of the frontage of the non-assessable lots, the leaving out of the 
improvement that part of the street in their front would be a substantial devia­
tion from the petition which should not be done, and the doing of which would 
doubtless furnish grounds for restraining the improvement. 

896. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CORPORATION -CHARTER-REINSTATEMENT OF CORPORATION 
WHEN CHARTER HAS BEEN CANCELLED. 

When a corporation whose charter has been cancelled, applies within two years 
mentioned in section 5511, General Code, to the tax commission for the issuance 
of a certificate loohng towards its reinstatement, as provided in said section, 
the commission may require, as a condition precedent to the issuance of such 
certificate, the compliance by the corporation with all the requirements for failure to 
comply with the corporation's charter, and the payment of all fees and penalties, 
for failure to pay which, action was taken. · 

CoLUMBUS, OHIO, April 27, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of March 26th, sub­
mitting for my opinion thereon the following question: 

"When a corporation whose articles of incorporation have been can­
celled by the secretary of state, as provided in section 5509, General Code, 
seeks, within two years after such cancellation, the certificate of the tax 
commission, that it has complied with all the requirements of Jaw and 
paid all taxes, fees -and penalties due from it, with a view to securing 
a cancellation of the entry of cancellation upon the payment to the secretary 
of state of the penalty of $100 provided for in section 5511, General Code, 
must the certificate of the tax commission embrace the excise taxes or fran­
chise fees or penalties for the year or years within the two years' grace 
provided for in that section ?" 

I understand that your question relates particularly to a corporation whose 
articles of incorporation have been cancelled on account of its delinquencies as a 
domestic corporation for profit I mention this fact because I shall limit this 
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opinion to the case of a corporation whose corporate franchise have been cancelled 
on account of delinquencies under the so-called 'Villis law sections of the act; so 
that the opinion does not necessarily relate to a corporation delinquent as a "public 
utility" whose articles of incorporation have been cancelled on that account. 

The sections of the General Code whose consideration is involved in your 
inquiry are as follows : 

"Section 5509. If a corporation wherever organized, required by the 
provisions of this act, to file any report or returns or to pay any tax or 
fee, either as a public utility or as a corporation, organized under the 
laws of this state, for profit or as a foreign corporation for profit doing 
business in this state and owning or using a part or all of its capital 
or plant in this state, or as a sleeping car, freight line or equipment com­
pany, faiis or neglects to make any such report or return or to pay any 
such tax or fee for ninety days after the time prescribed in this act for 
making such report or return or for paying such tax or fee, the commis­
sion shall certify such fact to the secretary of state. The secretary of 
state shall thereupon cancel the articles of incorporation of any such 
corporation which is organized under the laws of this state,_ by appropriate 
entry upon the margin of the record thereof, or cancel the certificate of 
authority of any such foreign corporation to do business in this state 
by proper entry. Thereupon all the po~lflers, privileges and franchises 
conferred upon such corporations, by such articles of incorporation or by 
such certificate of authority, shall cease aud determiue. The secretary of 
state shall immediately uotify such domestic or foreign corporation of the 
action taken by him. 

"Section 5510. Any person or persons who shall exercise, or attempt 
to exercise, any powers, privileges or franchises, under the articles of 
incorporation or certificate of authority, after the same are cancelled, as 
provided in section one hundred and tweuty (G. C. section 5509) of this 
act, shall be fined not less than one hundred dollars nor more than one 
thousand dollars. 

"Section 5511. Any corporation whose articles of incorporation or 
certificate of authority to do business in this state has been cancelled by 
the secretary of state, as provided in section one hundred and twenty 
( G. C. section 5509) of this act, upon the filing, within two years after such 
cancellation, with the secretary of state, of a certificate from the com­
mission that it has complied with all the requiremeuts of this act aud paid 
all taxes, fees or peualties due from it, and upon the payment to the 
secretary of state of an additional penalty of one hundred dollars, shall 
be entitled again to an exercise of its rights, privileges and franchises 
in this state, and the secretary of state shall cancel the entry made by him 
under the provisions of section one hundred and twenty (G. C. section 
5509) of this act, and shall issue his certificate entitling such corporation to 
exercise its rights, privileges and franchises." 

In an opinion to the secretary of state under elate of May 31, 1914, I held 
that notwithstanding the italicized portion of section 5509, General Code, a domestic 
corporation whose articles of incorporation have been cancelled, as therein provided, 
constitutes an existing corporation within the meaning of section 8628, General 
Code, which prohibits the secretary of state from filing or recording the articles 
of incorporation of a company whose name is similar to that of such corporation. 
That is, I held that such a corporation continued to "exist" for this purpose during 
the two-year period provided for in section 5511, General Code. 
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The conclusions of that opinion, however, are to be strictly limited to th(,! 
question then before me. It does not follow that because a corporation may "exist" 
for one purpose it may be said to be in existence for all purposes. The corpora­
tion is at least moribund during the two years in which the cancellation remains 
subject to recall. Though it may retain during this time the exclusive right to 
its name, there are few, if any,- other attributes of a corporation which it possesses. 
Not only does section 5509 provide· that all the powers, privileges and franchises 
conferred upon such corporations by such articles of incorporation or by such cer­
tificate of authority shall cease and determine, but section 5510 provides for certain 
penalties which may be assessed upon individuals attempting to exercise "any 
powers, privileges or franchises, under the articles of incorporation or certificate 
of authority, after the same are cancelled." 

Presumably, a corporation whose artii:les have been cancelled, has the right to 
appoint trustees to distribute its assets, but not otherwise, and proceed to wind 
up its affairs; but it is clear to me that no other constituent acts can be committed 
lawfully by any person on behalf of the corporation; dividends cannot be declared; 
officers cannot be elected; stock cannot be issued nor any of the internal affairs 
of the corporation, as such, carried on after the cancellation. 

So that the effect of such action is not only to cut off the right of the cor­
poration to do business, i. e. to deal with third parties, but also to prevent its 
managing officers from performing its constituent acts, i. e., those relating to its 
internal concerns, except insofar as might be necessary to distribute its assets. On 
the other hand, no automatic winding up of the corporation is provided by the 
related statutes. It would be necessary, at least, for the attorney general to proceed 
in quo warranto against such a corporation in order to bring about such a result, 
and in order to preven.t the corporate officers from retaining possession of the 
capital and assets of the corporation after cancellation. They might deal with 
such assets otherwise than in the corporate name and might not, indeed, take any 
action with respect to them at all; yet at the end of the two-year period should 
the corporation be revived as provided in section 5511 it would doubtless resume 
control of such capital and assets and use them in the further transaction of its 
business. 

I have thus briefly discussed the status of a corporation after the cancellation 
of its articles of incorporation and before the two years of grace have expired 
so that the situation may be clearly in mind in discussing the main question. 

It is clear that after the first cancellation a corporation is not liable for further 
taxes and certainly for no penalties. It cannot at the time be anticipated that the 
proprietors of the corporation will desire to renew its life. Perhaps in the great 
majority of cases there will be no attempt made to proceed under section 5511, 
General Code. It would not be contended, I think, that as to corporations not at­
tempting to act under that section there is any liability for franchise taxes during the 
first two years after the cancellation takes place. There would be no liability to 
make annual reports under sections 5495 and 5499, General Gode, as no person 
would be authorized, because of the language of section 5510, to represent the 
corporation, and as, indeed, for practically all purposes the corporation itself is, 
by reason of section 5509, at an end. 

In short, I am satisfied that throughout the two years mentioned in section 5511, 
General Code, a corporation to which its provisions relate would not be liable 
for any annual fees or penalties, and that no question as to its liability for such 
fees or penalties could arise unless it should apply to the commission as therein 
provided. 

This brings me to the question as to whether or not a corporation applying to 
the commission for a certificate as provided in section 5511 is in a situation different 
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from a corporation which does not apply for such a certificate. That is, it being 
conceded that a corporation whose articles have been cancelled under section 5509 
ceases to be liable for annual reports and fees thereon, lmless application is made 
for reinstatement under section 5511, does such liability arise in retrospect, so to 
speak, if s11clz aftl>licatiou is made? 

On the one hand it would seem quite reasonable and proper in one view of the 
case to exact fees for the two years in question from a corporation desiring a 
renewal of its certificate of authority to do business or its articles of incorpora­
tion, as the case may be. That is to say, it would not be unreasonable to interpret 
section 5511 to produce this result if the statute will bear such interpretation. 

However, section 5511 does not, in my judgment admit of the interpretation 
which I have just suggested. It requires merely that the commission's certificate 
state that the company has complied with all the requirements of this act and 
paid all taxes, fees or penalties due from it. There is no "requirement of this act" 
to the end that a corporation, after the action described in section 5509 is taken, 
shall make any annual reports. Therefore, there could be no taxes, fees or 
penalties due from a corporation not under any obligation to make reports, for 
I think it will be readily agreed that only those corporations which are liable for 
annual reports are liable for fees or could become subject to penalties. 

If section 5511 explicitly provided that the corporation should make reports 
for the two years in question and pay fees thereon together with or without 
penalties, a different conclusion would follow. But the section merely requires a 
certificate to the effect that the requirements have been satisfied-by which is meant 
the requirements of other sections of the act, and that the taxes, fees and penalties 
due have been paid-by which is meant such taxes, fees or penalties as would 
become clue from the corporation by reason of the other provisions of the act. 

Of course. any corporation applying for the commission's certificate uqder 
section 5511 would have to pay some back taxes; for, except in case of mistake, the 
corporation would not have been certified for cancellation in the first instance if 
it hall not been delinquent either for reports or fees and penalty. The commis­
sion's certificate would uaturally relate to the payment of the charges, for non­
payment of which the corporation's charter was first cancelled, or the doing of the 
things for the failure to do which such action was taken. But without more ex­
plicit language than appears in section 5511 I da not believe that it would be held 
that the commission might lawfully withhold its certificate mentioned in that section 
until the corporation had made reports for the two years after its charter had been 
cancelled and had paid the taxes or fees with or without penalty thereon. 

Accordingly, I am of the opinion that when a corporation, whose charter has 
been cancelled, applies within the two years mentioned in section 5511 to the tax 
commission for the issuance of a certificate looking toward its reinstatement as 
provided in said section, the commission may require, as a condition precedent to 
the issuance of such certificate, the compliance by the corporation with all the re­
quirements for failure to comply with which the corporation's charter was can­
celled, the payment of all the fees and penalties for failure to pay which, such 
action was taken; but that the commission may not lawfully withhold its cer­
tificate until reports are made and fees are paid for the year or years following 
the original cancellation of the certificate and preceding the expiration of the two­
year period mentioned in section 5511, General Code. 

Yours very truly, 
TIMOTHY 5. HOGAN, 

Attomey Genera/. 
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897. 

CLERK OF COUNCIL-PARTY TO BE SELECTED. 

The members of council should select a person from the list §Ubmitted by the 
civil service commission to be clerk of council. 

CoLUMBUS, OHIO, April 27, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of March 20, 1914, Hon. G. W. Adams, city solicitor 
of W ~llsville, Ohio, inquires : 

"As the clerk of council is under civil service which would select from 
the three highest on the eligible list: The president of council or the 
council?" 

Secion 4210, General Code, provides : 

"Within ten days from the commencement of their term, the members 
of council shall elect a president pro tern., a, clerk, and such other em­
ployes of council as may be necessary, and fix their duties, bonds and 
compensation. The officers and employes of council shall serve for two 
years, but may be removed at any time for cause, at a regular meeting by 
a vote of two-thirds of the members elected to council." 

By virtue of this section the members of council select the clerk of council. 
The civil service law does not change the appointing authority. 

Therefore, the members of council should select from the names submitt~d by 
the civil service commission, one of them to be clerk of council. 

898. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Genera/. 

MOVING PICTURE CENSORS NOT IN CLASSIFIED SERVICE-CIVIL 
SERVICE. 

Members of the board of censors of moving picture films are appointed with 
the conse11t of the governor. This board, therefore, comes within the terms of sub­
division 2 of section 8 of the civil service act aud the members thereof are in the 
unclassified service. 

CoLUMBUS, OHIO, April 28, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of April 18, 1914, the industrial commission of Ohio 
submit the following inquiry: 

"Kindly advise us whether in your opmton the members of the board 
of censors of moving picture films are members of the classified service, 
or unclassified service, under the civil service act." 
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As this question concerns the civil service law, the opinion is addressed to 
the state ci\·il sen·ice commission. 

The censors of moving picture films are appointed by virtue of the act of 
103 Ohio Laws 399, and their duties prescribed therein. 

Section 1 of this act, to be known as section 871-46, General Code, provides: 

"There is created under the authority and supervision of the industrial 
commission of Ohio a board of censors of motion picture films. Upon t~e 
taking effect of this act, the industrial commission shall appoint with the 
approval of the governor, three persons, one for one year, one for two 
years and one for three years, who shall constitute such board. Upon the 
expiration of the term of each member so appointed a successor shall be 
appointed in like manner for a term of three years." 

Section 2 of the act, section 871-47, General Code, provides in part: 

"The members of the board shall be considered as employes of the in­
dustrial commission and shall be paid as other employes of such commis­
sion are paid. The industrial commission shall appoint such other as­
sistants as may be necessary to carry on the work of the board." 

Section 3 of the act, section 871-48; General Code, provides: 

"It shall be the duty of the board of censors to examine and censor, 
as herein provided, all motion picture films to be publicly exhibited and 
displayed in the state of Ohio. Such films shall be submitted to the board 
before they shall be delivered to the exhibitor for exhibition. The board 
shall charge a fee of one dollar ($1.00) for each reel of film to be 
censored which does not exceed one thousand (1,000) lineal feet; for any 
reel of film exceeding one thousand ( 1,000) lineal feet, the sum of two 
dollars ($2.00) shall be charged. All moneys so received shall be paid each 
week into the state treasury to the credit of the general revenue fund." 

Section 4 of the act, section 871-49, General Code, provides: 

"Only ~uch films as are in the judgment and discretion of the board 
of censors of a moral, educational or amusing and harmless character 
shall be passed and approved by such board. They shall be stamped or 
designated in an appropriate manner and consecutively numbered. Before 
any motion picture film shall be publicly exhibited, there shall be projected 
upon the screen the words 'Approved by the Ohio board of censors' and 
the number of the film." 

Section 8 of the civil service act, section 486-8, General Code, places ten classes 
of positions in the unclassified service. 

Subdivision two of this section provides: 

"2. All heads of principal departments, boards and commtsstons ap­
pointed by the governor or by and with his consent or by the mayor, 
or if there be no mayor such other similar chief appointing authority of 
any city or city school district." 
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There are two possible constructions of this subdivision. It may be construed 
to read "all heads of principal departments, and all principal boards and com­
missions," or it may mean "all heads of principal departments, and all boards and 
commissions" appointed by the governor or by and with his consent. 

It has been held by this office that a principal department of the state is one 
resp(}nsible directly to the governor or the people. If the word "principal" is 
construed to modify "boards and commissions" it must have the same meaning, and 
then it would be hardly possible to have principal boards and commissions ap­
pointed by and with the approval of the governor. I know of none so appointed. 
This construction would practically nullify the phrase "or by and with his consent." 

It is my opinion that the phrase "all heads of principal departments" is com­
plete in itself, and that the words "boards and commissions" are not modified by 
the word "principal'' or the words "heads of principal." 

This subdivision should be construed to read "all heads of principal departments, 
and all boards and commissions appointed by the governor or by and with his 
consent." · 

By virtue of section 1 of the act of 103 Ohio Laws 399, the board of censors of 
moving picture films is appointed with the consent of the governor. This board, 
therefore, comes within the terms of subdivision 2 of section 8 of the civil 
service act and the members thereof are in the unclassified service. 

899. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Genera/. 

DISTRICT BOARD OF CO:ViPLAINTS IN U:t\CLASSIFIED SERVICE. 

The members of the district board of control, under the Warnes law, is a 
board and is appointed with the consent of the governor, consequently, the members 
of this board are in the unclassified service. 

CoLUMBUS, 0Hro, April 27, 1914. 

The State Civil Service Commissio11, Columbus, Ohio. 

GENTLEMEN :-Under date of ~larch 19, 1914, you inquire: 

"::\umerous persons are inquiring of this department as to whether 
or not the members of the district boards of complaints under the Warnes 
law, are in or out of the classified service." 

The board of complaints is appointed J)y virtue of section 13 of the act of 
103 Ohio Laws 786, section 5591, General Code, which provides in part: 

"In each assessment district of the state there shall be appointed 
annually by the tax commission of Ohio with the consent of the governor 
three competent persons who shall constitute a 'district board of complaints' 
for such district. * * *" 

Subdivision 2 of section 8 of the civil service act, section 486-8, General Code, 
places the following class of positions in the unclassified service: 
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"2. All heads of principal departments, boards and commtsstons ap­
pointed by the governor or by and with his consent or by the mayor, or if 
there be no mayor such other similar chief appointing authority of any city 
or city school district." 

577 

This subdivision should be construed to read "ali heads of principal depart­
ments, and all hoards and commissions appointed by the governor or by and with 
his consent." 

The "district board of complaints" is a board and it is appointed with the 
consent of the governor. 

I am of opinion therefore that the members of the district board of complaints 
are in the unclassified service. 

900. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Genera/. 

CONSTRUCTION OF "HERETOFORE AND HEREAFTER" AS USED IN 
SECTION 5649-2, GENERAL CODE. 

The meani11g of the words "heretofore" and "hereafter" occurring in section 
5649-2, General Code, originally enacted on May 31, 1911, and approved 011 June 
2, 1911, but subsequently amended April 16, 1913, by an act which was approved by 
the go'l!ernor Afay 6, 1913, filed in the office of the secretary of state on May 9, 1913, 
and which is the case of State ex rei. Schreiver vs. Milroy, 88 0. S., 301, is that the 
original meaniug of these words as established at the first e11actment of the sectio11 
was not changed when it was amended, and that tize day to which the amended 
section refers is still June 2, 1909. 

COLUMBUS, OHIO, April 27, 1914. 

RoN. WILLIAM H. VoDREY, Prosecuting Attorney, East Liverpool, Ohio. 

DEAR SIR :-Under elate of February 26th, you submit for my opinion some 
nine questions, all of them of considerable importance, accompanying your state­
ment of them with a full statement of your views thereon. 

The first of these questions is of a character somewhat different from the 
others, ami is of immediate and universal importance throughout the state. The 
same question has already been raised elsewhere ahd will undoubtedly be raised in 
every county in the state. Therefore, I have ventured to separate its consideration 
from that of the eight other questions submitted in your letter and shall confine 
myself in this communication to this single question which may be stated as 
follows: 

"What ts the meaning of the words 'heretofore' and 'hereafter' oc­
curring in section 5649-2 of the General Code, originally enacted on May 
31, 1911, and approved on June 2, 1911, but subsequently amended on April 
16, 1913, by an act which was approved by the governor on May 6, 1913, 
filed in the office of the secretary of state on :May 9, 1913, and which in the 
case of State ex rei. Schreiver vs. 1-Iilroy, 88 0. S., 301, was held to be 
subject to the referendum and therefore postponed as to its effectiveness 
until the constitutional period of 90 days had elapsed?" 

19-A. G. 
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You state that your view is 'that the original meaning of these words, as 
established at the first enactment of the section, was not changed when it was 
amended, and that the date to which the amended section refers is still June 2, 1911. 

The conclusion which I have reached agrees with yours. 
The question, however, is by no means a simple one. Prefatory to any dis­

cussion of it I shall state fully the facts upon which it arises. 
Section 5649-2, General Code, is a part of the Smith One per cent. law, so­

called, which as originally enacted provided, generally speaking, two classes of 
limitations upon tax rates, with machinery for rendering both of them effective. 
The first class of limitations which I mention is that consistir.g of the number of 
mills which may be levied by specific levying authorities, such as those of the 
county, those of the township, those of the school district, those of the city, etc. 
These limitations which still exist are found in section 5649-3a of the General Code. 
The second general class of limitations referred to above consist of those applicable 
to the aggregate of all levies made upon the taxable property of a given territory. 
Originally there were three limitations of this kind which may be described as 
that of ten mills, that of the amount of the taxes levied in the territory in the 
year 1910, and that of fifteen mills. 

As the Smith one per cent. law was originally constructed the 1910 limitation 
and the 10 mill limitation were both provided for in section 5649-2 and · 5649-3, 
General Code. These sections in full were as follows; 

"Section 5649-2. Except as otherwise provided in section 5649-4 and 
section 5649-5 of the General Code, the aggregate amount of taxes that 
may be levied on the taxable property in any county, towi1ship, city. village, 
school district or other taxing district, for the }'car 1911, and any year 
thereafter, including taxes levied under authority of section 5649-1 of the 
General Code, aud levies for state, couuty, township, municipal, school mzd 
all other purposes, shall not in anyoue year exceed in the aggregate tlze 
total amount of taxes that ·were levied upon tlze taxable property therein of 
such r·ounty, towns/zip, city, village, sclzool district or other taxing district, 
for all purposes in the year, 1910, provided, lzoH•ever, that the maximum 
rate of taxes that may be levied for all purposes, upon the ta.-rable property 
therein, shall not in any one year exceed ten mills on each dollar of the 
tax valuation of the taxable property of such county, township, city, village, 
school district or other taxing district for that year, and such levies in 
addition thereto for sinking fund and interest purposes as 111a}' be neces­
sary to provide for any iudebtedness heretofore incurred or any indebted­
ness that may hereafter be incurred by a vole of tlzc people. 

"Section 5649-3. The maximum rate of taxation in any taxing district 
for any purpose, as now fixed, shall be and is hereby changed so that 
such maximum rate, as levied on the total valuation of all taxable property 
in the district for the year 1911, and any year thereafter would produce 
no greater amount of taxes, than the present maximum rate for such 
purpose, if levied on the total valuation for all the taxable property therein 
for the year 1910, would produce. Any minimum rate required by law 
to be levied for any purpose, is hereby reduced in like proportion that the 
maximum rate is herein reduced. 

"If in any year the taxing authorities of any taxing district shall desire 
to raise a less amount of taxes for a particular purpose than was levied 
for such purpose in the year 1910, the amount of taxes that may be levied 
for another or other purposes ·may be correspondingly increased; the intent 
and purpose of this act being to provide the total amount of ta.xes which 
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may be levied in the year 1911, or in any year thereafter, for all purposes, 
shall not exceed in the aggregate, the total amount of taxes levied in the 
year 1910, plus six per cent. thereof for the year 1912, nine per cent, for 
the year 1913, and twelve per cent. thereof for any years thereafter, or, 
such less amount as may be produced by the levy of a maxin:mm rate of 
ten mills on each dollar of the tax valuation of the taxable property 
therein, of any county, township, city, village, school district or taxing 
district, for that year, whether such taxes be levied for the same or other 
purposes, except to the amount of such levies as may be made for interest 
and sinking fund purposes as provided in section 5649-2 of the General 
Code, as herein enacted, for emergencies as provided in section 5649-4 
of the General Code and such additional levies as may be authorized by a 
vote of the people as provided in section 5649-5 of the General Code." 
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The general assembly in 1913 repealed section 5649-3 and amended section 
5649-2 by striking out the matter first above italicized, leaving the second italicized 
phrase exactly as it had been, so that the amended section reads as follows (103 
0. L., 552): 

"Except as otherwise provided in section 5649-4 and section 5649-5 of 
the General Code, the aggregate amount of taxes that may be levied on 
the taxable property in any county, township, city, village, school district or 
other taxing district. shall not in any· one year exceed ten mills on each 
dollar of the tax valuation of the taxable property of such county, town­
ship, city, village, school district or. other taxing district for that year, 
and such levies in addition thereto for sinking fund and interest purposes 
as may be necessary to prO\·ide for any indebtedness heretofore incurred or 
any indebtedness that may hereafter be incurred by a vote of the people." 

The primary. effect of the amendments as indicated by the quotations already 
made, is the elimination of the so-called 1910 limitation, and unquestionably this 
was the controlling, if not the only purpose of the legislature. 

The other facts necessary to be considered-those relating to the dates when 
the two enactments were passed and became effective respectively-have already 
been stated. 

The first question which is encountered is whether or not there is room for 
the exercise of the function known as "statutory construction," it being funda­
mental that where the terms of a statute are unmistakably plain on its face, the 
exercise of this function is inadmissible. Slingluff vs. \Veaver, 66 0. S., 621. 

It seems to me that in this connection it may be stated that as a general rule 
all relative words call for "interpretation." I do not know that there has ever 
been a decision to this effect, but in the very nature of things the proposition seems 
to me to be true. A relative word is always plain enough in absolute meaning, the 
difficulty being in the ascertainment of its connotation; that must be discovered 
by looking at some other word, if it is to be found in the context or at some 
extrinsic fact if the relative word points to some such fact. As soon as one 
commences a search for the antecedent of the pronoun or for the thing denoted 
by any relative word he has, I think, commenced the process known as "intepreta­
tion" or "construction." 

However this may be with respect to relative words, the antecedent of which 
is to be found on the face of the written law, it seems to me that it must certainly 
be true as to words, the connotation of which must be found in facts outside of 
the written law. Thus the words "heretofore" and "hereafter," the paraphrased 
meaning of which is plain enough, viz., "before this date" and "after this date," 
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respectively donate a time which must be fixed by something other than the terms 
of the statute itself. It cannot be said that there is any universally true rule 
for determining what time is intended to be referred to in a given instance by a 
word of this sort. For ex;mple, in the case of an original act (no question of 
an amendment being involved) it would never be perfectly plain and clear, I think, 
in the sense contemplated by the supreme court in, laying down the principle in­
volved in Slingluff vs. \<Veaver, supra, whether the legislature meant the date of 
the passage of the act in which the terms were used, that of its approval by the 
governor, or that of its effectiveness as determined by the initiative and referendum 
provisions of the constitution. That is to say, it would not be conclusively presumed 
that any one of those three elates must have been intended, so that the applica­
tion of the rules of statutory interpretation would be forbidden. 

Smith vs. Foster, 55 Incl. 592, 593. 
Commonwealth vs. Horner, 48 N. ]. L. 441. 
Perrine vs. Farr, 22 N. ]. L.358. 

But there is an additional reason why I think inquiry into the intention of 
the general assembly in this case is not foreclosed by· the application of the 
principles involved in Slingluff vs. Weaver, supra. The act found in 103 0. L., 552, 
purports on its face to be "An act to amend section 5649-2 of the General Code." 
Authorities will hereinafter be cited to the :general effect that so much of an 
amended law as consists of a repetition of the original law is to be regarded as 
having been the law all the time; that is, in repealing and re-enacting a statute or 
a section for the purpose of an amendment, the general assembly is presumcl not 
to have intended to destroy the old law and to enact a new and distinct measure 
save insofar as the changes made by the amendment may be concerned. The 
amended law, then, on its face, advises its reader that, in part at least, it is a 
continuation of a law previously in existence; so that one must turn to the 
original law and compare it with the amended law in order to find out how 
much of the original has been continued, and in what respects the original has 
been changed. In short, then, the mere fact that a section purports to be an 
amended section is itself sufficient to bring to notice the section as it was before 
the amendment, and to compel for various purposes, the joint reading of the two 
sections, the original and the amended section. This constitutes "interpretation." 
Of course, I do not mean to say that the doctrine of Slingluff vs. Weaver is never 
applicable to an amended statute. Indeed, that case was decided under an amended 
statute. An examination of the opinion of the court in that case will show that 
reference was made to the prior form of the statute, which, in the particular which 
gave rise to the question, was the same as it was when the statute was amended, 
both being equally plain on their face. The point I make is, that where re_lative 
words are involved, and it is apparent on the face of the statute that an amend­
ment has ben made, which may or may not affect the meaning of the connotation 
of the relative words, the fact that the statute is an amended one, of itself, 
opens the way for consideration of changes that have been made by the amendment 
and this constitutes "interpretation." Again, the amendment takes the form of a 
re-enactment of the original section "to read as follows." The form of the amend­
ment suggests at once its compliance with article II, section 16 of the constitution, 
and brings into play any principles which may be held applicable to amendatory 
statutes, the form of which is dictated by that section of the organic law. 

For both of these reasons, then, I am clearly of the opinion that section 5649-2, 
as amended, has no such clear and unmistakable meaning in its face as precludes 
the consideration of extrinsic circumstances, with a view to determining what its 
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proper interpretation may be. The first extrinsic fact which comes to my notice 
is the fact that the last clause of section 5649-2 is the same, both in the original 
and in the amended section. The second extrinsic fact which I observe is that the 
change made in the language of the section by the amendment, i. e., the elimina­
tion of certain language therein providing for the 1910 limitation could in no way, 
as a mere verbal change, affect the meaning of the clause in which the words 
"heretofore'' and "hereafter" are found. In this respect the question differs from 
the case of the interpretation of a word like "herein," which, whether found in an 
amended section or in another section of the amended law not itself specifically 
amended, would necessarily suffer a change of connotation if any part of the 
provisions constituting its antecedent should be changed by amendment. 

:McKibben vs. Lester, 9 0. S., 627. 
Jobe vs. Harland, 13 0. S., 485. 
State vs. Vause, 84 0. S., 207. 
State ex rei. vs. Cincinnati, 52 0. S., 419. 

Of course, the question involved here is by no means to be confused with the 
type of questions involved in cases like those cited for the reason which I have 
just pointed out. The two extrinsic facts to which I have called attention, con­
strued together, lead directly to the conclusion at whieh I have arrived, viz., that 
the connotation of the two words in question is the date of the approval of the 
original Smith one per cent. law, viz., June 2, 1911. They invoke the following well 
settled principles: 

"The constitutional proviSIOn reqmnng amendments to be made by 
setting out the whole section as amended was not intended to make any 
different rule as to the effect of such amendments. So far 'as the section 
is changed it must receive a new operation, but so far as it is not changed 
it would be dangerous to hold that the mere nominal re-enactment should 
have the effect of disturbing the whole body of statutes in ,hari materia 
which had been passed since the first enactment. There must be something 
in the nature of the new legislation to show such an intent with reason­
able clearness before an implied repeal can be recognized, 'by observing 
the constitutional form of amending a section of a statute,' says the court 
in one case, 'the legislature does not express an intention then to enact 
the whole section as amended, hut only an intention then to enact the 
change which is indicated. Any other rule of construction would surely 
introduce unexpected results and work great inconvenience.' 

"The amendment operates to repeal all of the section amended not em­
braced in the amended form. Tlze portions of the amended sections which 
are merely .copied witlzo1tf change are not to be considered as repealed and 
again enacted, but to have been the law all along; and the new parts or 
the changed portions are not to be taken to have been the law at any time 
prior to the passage. of the amended act. 

Lewis Sutherland Stat. Con. Section 237. 

"Where there is an express repeal of an existing statute, and a re­
enactment of it at the same time, or a repeal and a re-enactmnt of a 
portion of it, the re-enactment neutralizes the repeal so far as the old law is 
continued in force. It operates without interruption where the re-enact­
ment takes effect at the same time." 



582 .ANNUAL REPORT 

Lewis Sutherland Stat. Con. Section 238. · 

"Ordinarily the mere re-enactment of a statute does not change its 
meaning or construction." 

Lewis Sutherland Stat. Con. Vol. 2, page 783. 

Thus Black on Interpretation of laws, pages 356-357 gives the following: 

"When an amendment to a statute is adopted, there are not two 
separate enactments, the old and the new, but by their union there is pro­
duced one law, namely, the statute as amended. From this it follows that 
the legislative intention, in making the amendment, is to be learned from 
a consideration of the original act and the amendment as one act. * * * 
And it will be presumed that a word used in a certain sense in the original 
act is used in the same sense where it occurs in the amendatory act." 

Again at page 357 : 

"An amendment to a statute by a subsequent act operates precisely as 
if the subject-matter of the amendment had been incorporated in the prior 
act at the time of its adoption, so far as regards any action had after 
the amendment is made. (Citing the case of McKibben vs. Lester, 9 0. 
S., 627.) For it must be remembered that an amendment becomes a part 
of the original act, whether it be a change of word, figure, line or entire 
section, or a re-casting of the whole language." 

These principles are of themselves sufficient to dispose of the question; and it 
will be observed, in passing, that they are qt;ite consistent with the Ohio decisions 
following McKibben YS. Lester, supra, which have already been mentioned, the 
distinction between those cases, and cases like the one presented by your question 
having already been pointed out. However, the text writers and the decisions supply 
principles more explicit than those already quoted. 

"The word 'hereafter' used in the statute as amended must be con­
strued distributively. As to cases within the statute as originally enacted, 
it means subsequent to the passage of the original act; as to cases brought 
within the statute by the amendment, it means subsequent to the time of the 
amendment. Lewis Sutherland Stat. Con. Vol. 1, page 444." 

"Thus the words 'now' or 'now existing' in a· re-enacted statute refer 
to the ·time of the original enactment. Lewis Sutherland Stat. Con. Vol. 
2 page 783." 

The following cases are more or less directly in point in support of the points 
above referred to : 

Ely vs. Holton, IS N. Y., 595. 
Matter of Pengnet, 67 N. Y., 444. 
Gilkey vs. Cook, 60 Wis., 133. 
Parsons vs. Circuit Judge, 37 ·Mich., 287-290. 
Barrows vs. Peoples Gas Light & Coke Co., 75 Fed., 794. 
Fisher vs. Simon, 95 Texas, 234. 
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It is true that in all these cases there was some particular reason for the holding 
reached in addition to the mere fact that the language of the amended statute was 
the same as that of the statute prior to its amendment. It would, therefore, perhaps 
be upsafe to impute universality to the rule as I have stated it. Indeed, I do not 
think there is any such thing as any universal rule of statutory interpretation. 
These cases, however, do establish the conclusion that words like "heretofore" 
and "hereafter" are not couclusively presumed to refer to the date of the passage 
of the ame11diug act; in fact, they go further, in my judgment, and establish the 
conclusion that if there is a presumption it does not relate to the date of the 
amending act. 

While, therefore, I think that the above cited decisions and other authorities 
would justify the statement that as a geueral rule where words like "heretofore" 
and "hereafter" appear in an amended statute, under the circumstances in which 
they appear in amended section 5649-2, they will be interpreted as denoting the 
date of the passage of the act in which they first appeared, yet I am content 
to rest at this stage of the case upon the proposition that at least it is settled 
that under such circumstances these words may refer to the date of the passage 
of the original act in which they were first used. 

My final conclusion, then, is based upon what must be, I think, at all times a 
determining factor in the application of so-called "rules of construction," viz., 
consideration of the evil to be remedied and the exercise of what appears to me to 
hP. r.ommon sense in reading the mind of the legislature. 

We are, of course, certain that one of the evils, at any rate, which the general 
assembly was trying to remedy in the enactment of the so-called Kilpatrick law, 
was the operation of the 1910 limitation. One legislative purpose was to eliminate 
this provision, and desiring to do this by the amendment of section 5649-2, the 
general assembly found itself confronted with the necessity of complying with 
article II, section 16 of the constitution. It desired for the purpose of eliminating 
the 1910 limitation to strike certain language from the section. For this purpose 
it must needs go through the form of repealing the section and re-enacting it 
without the objectionable language in it. All this the legislature would have done 
if its purpose had been simply to eliminate the 1910 limitation: 

It being clear, then, that the legislature would have done no more than it has 
done if its purpose had been simply to eliminate the 1910 limitation, it seems to me 
that in the light of the authorities above cited, and upon reason and common sense 
it must be conclusively presumed that it did not intend its action to have any 
more far-reaching t·esult than the one which it certainly did have. It is true that 
the legislature might have removed the doubt as to the interpretation of the last 
clause of the section by inserting specific dates; but to hold that by failing to do 
so it evinced the intention of changing the connotation of the relative words in 
question would be tantamount to presuming that the general assembly conned over 
the entire section when is was re-enacted and deliberately left certain language un­
changed with the idea of effecting a change in the law thereby. Such a presump­
tion is too artificial to be indulged in; it finds place in my mind with the supposi­
tion first discussed, viz., that under all circumstances the words "heretofore" and 
"hereafter" denote the date of the passage of the act in which they are found 
whether that be an amendatory act or not. Both "presumptions" arc violently 
artificial and if applied strictly would, I apprehend, many times defeat the obvious 
legislative intention. At least this much is apparent from the cases which I have 
cited, when one reflects that if the clause in which the words "heretofore" and 
"hereafter" are found had happened to be in one section of the Smith law, and the 
objectionable language which the legislature desired to eliminate had constituted a 
section bv itself, there would, to a moral certainty have been no "re-enactment" 
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of anything. The legislature undoubtedly being content, under: such circumstances, 
with merely repealing the imagined section, the absurdity of supposing that any­
thing more than this was intended by the action that was actually taken becomes 
apparent. 

Being satisfied, therefore, that in order to accomplish what was evidently one 
of the purposes of the legislature, viz., the elimination of the 1910 limitation, the 
legislature would not have acted otherwise than it has acted, I am of the opinion 
that the intention to be ascribed to the general assembly is not to be extended 
beyond the accomplishment of that purpose. That being the case, I ain of the 
further opmion that the question is one substantially like those presented in the 
cases which I have cited, and that whatever principles may be adduced from 
those cases are to be applied to its solution. So that whether upon the ground that 
these decisions justify the general statement that . words of this class in an un­
changed context in an amended statute continue to denote the date of the passage 
of the original statute, or upon the ground that under such circumstances such 
words may denote the date of the original statute and will be held to do so where 
sufficient reason appears, I am of the opinion that the words "heretofore" and 
"hereafter" as found in amended section 5649-2 of the General Code denote 
June 2, 1911. 

901. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CONTRACT- INSURANCE CONTRACT UNDER OHIO LAWS- "BUSI­
NESS OF INSURANCE" 

A contract by a real estate agent guaranteeing to keep property listed with him 
rented, and guaranteeing that tenants secured for such property wil.l pay rent as 
agreed is not an i11Sil1'011Ce contract tt11der the statutes of Ohio, and does not con­
stitute the business relations established upon such a contract the "business of 
insurance." 

CoLUMBUS, OHio, April 29, 1914. 

HoN. R. 1L SMALL, Superi11tende11t of Insurance, Columbus, Ohio. 

DEAR SIR :-I have your favor of February 27, 1914, enclosing communica­
tion to you from -:\fc:Vfahon & Mci\Iahon, attorneys at law, Dayton, Ohio, inquiring 
whether a certain proposed contract of a real estate agent in that city, guarantee­
ing to keep property listed with him rented, and guaranteeing that tenants secured 
for such property will pay rent as agreed, is an insurance contract, and whether 
business relations established upon such contract constitute business of insurance. 
A draft of the proposed contract accompanied the communication above referred to, 
and is as follows: 

"The undersigned, in consideration that A. B. puts his real estate in their 
hands exclusively as agents for renting the same for a period of ----­
years, beginning ------------------ and ending :___________________ the 
following real estate: 
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DESCRIPTIOi\. 

hereby agree that in consideration of such agency they will lease the same 
at the figures named by said A. B., promptly collect and pay over the 
rents, paying all bills incurred in the care and repair of the same. The said 
owner agrees to keep the property in good repair, having in mind the 
rent it brings in. 

"The owner agrees to pay the following commission or compensation: 
(fix gross sum or a per cent.) 

"In considertion of all of the above the said --------- guarantee that 
they will keep the said premises rented during the whole of said period, 
and that the tenants they secure will pay the rent as agreed, excepting always 
losses caused directly or indirectly by fire, invasion, insurrection, civil war, 
mob, military or usurped power, or by order of any civil authority, or by 
floods or other acts of Providence." 
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Preliminary to a consideration of the question presented, it may be observed 
that in this state the right to transact the business of insurance is a franchise and 
not a matter of common right. 

In the case of Robbins vs. Hennessey, 86 0. S., 181, 197, the court says: 

"The statutes of the state now require compliance with certain con­
ditions designed for the security and protection of the public, and there­
fore, the right to transact this business is no longer a private right, but 
a franchise. 

"This question was so fully considered in the case of State ex rei. vs. 
Ackerman, 51 0. S., 163, that it would be a waste of time and space to 
review the subject further. In that case this court held that the right 
to carry on the business of insurance was a privilege or franchise, and no 
longer a matter of natural right." 

Again, if the proposed contract above set out is an insurance contract, and if 
the business contemplated thereunder, is insurance, it follows that such business 
cannot lawfully be transacted without permission to do so granted by the super­
intendent of insurance. Pertinent to this point, sections '665 and 670, General 
Code, provide as follows: 

"Sec. 665. No company, corporation or association, whether organized 
in this state, or elsewhere, shall engage either directly or indirectly in this 
state in the business of insurance, or enter into any contracts substantially 
amounting to insurance, or in any manner aid therein, or engage in the 
business of guaranteeing against! 'liability, loss or damage, unless it is 
expressly authorized by the laws of this state, and the laws regulating it 
and applicable thereto, have been complied with. 

"Sec. 670. The provisions herein relating to the superintendent of in­
surance shall apply to all persons, companies and associations, whether 
incorporated or not, engaged in the business of insurance." 

The statutes of this state do not define insurance, but definitions of this sub­
ject, which have been accepted by the supreme court (68 0. S., 30) are as follows: 

"A contract whereby, for an agreed premium, one party undertakes to 
compensate the other for loss on a specified subject by specified perils. 
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"An insurance in relation to property is a contract whereby the insurer 
becomes bound, for a definite consideration, to indemnify the insured 
against loss or damage to a certain property named in the policy, by reason 
of certain perils to which it may be exposed." 

It may be safely said, I think, that definitions of insurance, such as the fore­
going, are descriptive only, and are not, in a strict sense, definitions which contain 
every element without which the thing cannot exist, and which exclude everything 
not necessary to its existence. 

In the case of Tyler vs. New Amsterdam Fire Insurance Company, 4 Robert­
son ( N. Y.), 151, a case often cited, but which goes more particularly to the 
elements necessary to the validity of such contracts rather than to their nature, it 
was held: 

"There are at least five ingredients necessary, in a contract of in­
surance, viz.: the subject-matter; the risks insured against; the amount in­
sured; the duration of the risk, and the premium of insurance; and a 
contract deficient in any of these is incomplete." 

If the proposed' contract is an insurance contract, and the business contemplated 
thereunder is insurance, it is evident "that the same falls within that branch of 
the subject known as "guaranty insurance," which, in turn, includes insurance of 
a number of specified kinds including what is known as "credit insurance." 

"In legal acceptation guaranty insurance is an agreement whereby 
one party (called the 'insurer') for a valuable consideration (termed the 
'premium') agrees to indemnify another (called the 'insured') in a stip­
ulated amount against loss or damage arising through dishonesty, fraud, 
unfaithful performance of duty or breach of contract on the part of a 
third person (hereinafter denominated as the 'risk') sustaining a con­
tractual relationship to the party thus indemnified. (Frost Guaranty In­
surance, page 11.)" 

Further on this subject, the same author says: 

"Again, treating a guaranty as a form of a suretyship, it should be 
noted that the words 'guaranty' and 'insurance' have to a great extent the 
same meaning and effect, and many contracts may, with equal propriety, 
be called contracts of insurance or contracts of guaranty. There is no 
hard and fast line to be drawn between contracts of insurance· and con­
tracts of guaranty. But speaking generally, the former have several feat­
ures in their character and in the way they are effected which distinguish 
them from ordinary contracts of guaranty. (Frost Guaranty Insurance, 
page 16.)" 

I do not doubt that rents can be made the subject of insurance by appropriate 
contract to that end, and when made it would be a species of credit insurance. 

Palatine Ins. Co. vs. O'Brien, (107 Mel., 341). 
Whitney Estate vs. Northern Assurance Co., (155 Cal., 521). 
Claflin vs. Credit System Company, (165 Mass., 504). 
Shakman vs. Credit System Company, (92 Wis., 366). 
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Though, as noted, rents, as well as other credits, may be the subject of in­
surance contracts, there are, however, contracts, which, not involving the element 
of indemnity, or being incidental to other transactions, are held not to be insurance 
contracts. Thus, a contract in· which no loss or casualty or peril was named, for 
which indemnity was promised, has been held not to be an insurance contract. 

State vs. Towle, (80 l\Iaine, 287) _ 

·where a contract of employment obligated the employer to pay for the work 
of an employee, even if the goods should be destroyed by fire, and on account of 
this obligation the employe permitted the employer to deduct one per cent. for an 
agreed compensation, it was held that as the employer ran no risk, being obliged 
to pay for the labor absolutely and unconditionally, the contract lacked one of the 
essential elements of an insurance contract. 

Stern vs. Rosenthal (71 Misc. N. Y., 422) . 

.\lore pertinent to the question here presented, it was held, in the case of Cole 
vs. Haven (Iowa) 7 N. W., 483, that a guarantee by a seller of lightning rods 
that the rods would protect the building, and that if they should fail to do so, 
he would pay the purchaser a specified amount, was not an insurance contract. 
In the case just cited, the contract was as follows: 

"We hereby guarantee that the said rods will protect said buildings or 
building from all damages by lightning for the term of five years, com­
mencing at noon (12 o'clock) of above date; and said Cole Bro. & Hart 
hereby agree to make good unto the said J. C. Haven, his, her, or their 
heirs, assigns, or administrators, all such immediate loss or damage as may 
occur by lightning communicated directly to said building, and not by or 
through any intermediate or contiguous building, to an amount not to 
exceed $500. The said loss or damage by lightning is to be estimated by 
the cash value of the property at the time the same shall occur, and to be 
paid within 90 days after notice and clear proof thereof is made to Cole 
Bro. & Hart, by the above J. C. Haven, that said damages were caused by 
lightning, and that said rods were in ,good repair at the time of the 
accident." 

With respect to this contract, the court, in its opinion, says: 

"Whether what is claimed to be a policy of insurance is such in fact, 
was somewhat considered, but not determined, in Cook vs. Wierman, 51 
Iowa, 561. We think the contract is one of guaranty, and not insurance. 
If one is employed to watch a building, he may agree, in consideration of 
such employment, that he will pay therefor if it burns down through his 
negligence. In fact, the agreement to pay might be absolute and uncondi­
tional. This would not be a contract of insurance, but a guaranty. So oFie 
may sell goods, and agree that the purchaser will receive certain named 
benefits or advantages. Such a contract would be a guaranty or warranty, 
and not a contract of insurance." 

Looking to the contract here presented, it occurs to me that the contract 
partakes of the nature of a strict guaranty rather than that of insurance. The 
primary purpose of the real estate agent responsible for this contract is to procure 
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persons having property to rent, to list the same with him for attention, and as 
an inducement and consideration for such persons so to list this property with him, 
he guarantees that the property so listed wil) be kept rented, and the rent therefor 
paid. 

It is not clear that the idea of indemnity enters into this contract at all, but if 
it does, it is simply incidental to a contract whereby t.he agent is to look after the 
property, for a commission. I am, therefore, of the opinion that the proposed con­
tract is not an insurance contract, nor does the business contemplated thereunder 
constitute insurance. 

902. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Genera/. 

INSURANCE-REINSURANCE OF UNMATURED POLICIES-DISCON­
TINUANCE OF BUSINESS BY INSURj\.NCE COMPANY-POLICY 
HOLDER. 

Where a certain life insurance company reinsured all its unmatured policies in 
another company, if the reinsurance is COI!summated in conformity to statute and 
the policy holder had actual notice of the contemplated discontinuance o{ the 
first company, and the substitution of the second, and made no objections, but paid 
subsequent premiums to the second company, the presumption would arise that he 
had consented a11d released the first company, and if the rider, Which ~vas placed 
on each policy of the retiring company by the taking over said policy, is broad 
enough to cover the above conditions, he would be estopped from asserting a claim 
against the first company. 

The supe1·intendent of i11surance would be justified in considering such debt a1td 
liability of the first company to such polic:y holder paid and extinguished under 
section 655, General Code. 

CoLUMBUS, OHIO, April 29, 1914. 

HoN. RoBERT M. SMALL, Acting Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR :-Under favor of December 19, 1913, former superintendent of in­
surance, Mr. E. H. Moore, made the following request for my opinion: 

"As you will recall, the Great Northern Life Insurance Company, of 
Toledo, Ohio, some time ago reinsured all its unmatured policy obliga­
tions with The Cleveland Life Insurance Company, of Cleveland, Ohio. The 
agreement was approved by the commission, of which you were a member.· 

"Subsequent to the approval of this agreement, the Great Northern gave 
its notice, pursuant to section 655, G. C., that it had discontinued business 
within this state and requesting a delivery of its securities. 

"In accordance with the terms of that statute, publication was duly 
made and no objection has been filed with this department to such with­
drawal. 

"The deposit referred to is one of $100,000 of approved securities, de­
posited by The Great Xorthcrn Life Insurance Company, under the terms 
of section 9346, G. C. 

"Upon ·the approval of such reinsurance agreemel)t, The Cleveland 
Life Insurance Company placed upon all of the policies of The Great 
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~orthern Life Insurance Company, so reinsured, its rider, assuming all the 
obligations of The Great Xorthern Life Insurance Company, upon such 
policies. 

"I, therefore, respectfully request your opinion upon the following: 
"Cnder the foregoing state of facts, may the superintendent of in­

surance lawfully permit the withdrawal of such deposit?" 

Section 655, General Code, provides as follows: 

"vVhen a life insurance company doing business in this state decides to 
discontinue its business, the superintendent of insurance upon application of 
such company or association shall give notice, at its expense, of such in­
tention at least once a week for six weeks in a paper published and of 
general circulation in the county in which such company or its genera.' 
agency is located. After such publication •.he superintendent shall deliver 
to such company or association its securities held by him, if he is satisfied 
on an exhibition of its books and papers, and on an examination made 
by himself or by some competent disinterested person or persons appointed 
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by him, and upon the oath of the president, or principal officer, and the 
secretary or actuary of such company, that all debts and liabilities due or 
to become due upon all}' contract or agreement made with any citizen or 
resident of the United States are paid and extinguished; but the super­
intendent from time to time may deliver to such company or association 
or its assigns any portion of such securities on being satisfied that an equal 
proportion of the debts and liabilities clue or to become clue upon any such 
contract or agreement have been satisfied, if the amount of securities re­
tained by him is not less than twice the amount of the remaining liabilities." 

Under section 655, General Code, the superintendent of insurance, after com-
pliance with the conditions therein prescribed, may permit the withdrawal of 
$100,000.00 worth of approved securities deposited with him by The Great Northern 
Life Tnsurance Company, if he is satisfied that all debts and liabilities due or to 
become due upon any contract or claim made with any citizen or resident of the 
United States are paid and extinguished. 

This provision confers a discretion on the superintendent of insurance which is 
final and conclusive within the province of its exercise, in the absence of clear and 
manifest evidence of fraud, unreasonableness, arbitrariness, or some other un­
doubted abuse of the power. The discretion, however, can by no means be stated 
to extend to other than questions of fact. It will certainly not be asserted that, 
in the exercise of such discretion, the superintendent would be justified in ignoring 
a definite rule of law as to what is or what is not an obligation or a liability, or 
a definite rule of law upon the question. of whether or not a certain state of facts 
constitute a release of what was a liability or obligation. 

The question presented for consideration, therefore, is whether or not, under 
the steps taken by your department and the companies in question, the so-called 
reinsurance of The Great Northern Life Insurance Company by the Cleveland Life 
Insurance Company, relieved, as a matter of law, the former company from all liabili­
ties and from all obligations upon the policies so reinsured. It is well settled that a strict 
contract of reinsurance proper does not relieve the reinsured company from liability up­
on the policies reinsured even though the reinsuring company contracts by such rein­
surance to pay all claims to the original insured holder of the policy. When the 
contract of reinsurance contains a promise to pay to the original insured, the latter 
has a right of action, both against the reinsuring company and the reinsured. These 
principles are briefly summed up in Vance on Insurance, page 61, as follows: 
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"Reinsurance is a contract whereby the reinsurer agrees to assume 
the whole, or a part, of a risk undertaken by the original insurer. In its 
nature it is not different from a contract of original insurance, but it 
possesses some peculiarities. The coutract is personal between the insurer 
and the reinsurer, and the original insured is 110 party to it. 

"(a) The contract of reinsurance is an original undertaking, and 
not within the statute of frauds. 

"(b) The .liability of the reinsurer under the contract is measured 
by the liability of the orginal insurer, not by his ability to pay. 

"(c) The origi1wl insured acquires no rights under the C07ltract of 
reinsurance when the promise of the reinsurer is to pay the insurer, nor 
has he any lien upon mouey paid by the reinsurer. 

" (d) But when the reinsurer's promise is to pay losses incurred to 
the policy holders, the original insured then takes a right of suit under the 
co11tract thus made for his benefit, even though he is not a. party to it. 

" (e) Any settlement made by the insurer, without the consent of the 
reinsurer, which imposes additional burdens upon the reinsurer, will release 
the latter from his liability." 

On page 62 the same author, however, calls attention to the fact that the term 
"reinsurance" is sometimes improperly implied, and as an example of the some­
what misdirected employment of the term, the author makes the following state­
ment: 

"It is well to call to the reader's attention the distinction 'Yhich exists 
between a contract of reinsurance and other somewhat similar contracts 
that frequently pass under the same name. When a person who has al­
ready insured his property secures a second insurance upon the same 
property, the second contract is frequently called 'reinsurance,' but this 
is merely a case of double insurance, and not at all 'reinsurance' in the 
technical sense of the word. Another instance of the untechnical use of 
the word occurs when two insurance companies are consolidated, or when 
one buys out another, assuming all of its policies and obligations, in order 
that that other may discontinue its business. In such cases the consolidated 
company, or the purchasing company, is said to 'reinsure' the risks of the 
company that ceases to exist; but !this is a case of substitution, in which 
the so-called 'reinsurers' engage to take the place of the original insurer, 
and themselves dir-ectly to make good losses to the holders of the original 
policies. It must be borne in mind that such cases of consolidation, or of 
successive insurance, are not technically cases of reinsurance, and what 
is said of the rules of law determining the peculiar rights of the parties to 
the contract of reinsurance does not apply to the cases mentioned. It is 
also to be noted that the contract of reinsurance does not amount to a 
novation, even when the contract provides for a payment by the reinsurer 
directly to the original insured, in case of the happening of the event in­
sured against. This is so although the original insured may accept the 
obligation assumed by the reinsurer, and bring suit against him to enforce 
the payment undertaken under the contract." 

The author cites no decisions supporting the statements so made with reference 
to the discontinuance of business by one company and the taking over of its 
obligations by another, and I have been unable to uncover any authorities directly 
in point, outside of the statement by Vance above quoted. 

On page 68, the statement of the same author, which seems to be very much 
in point, is as follows : 
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".\ third kind of relation between the original insured and the rein­
surer may arise in those cases in which the circumstances attending 
the making of the contract of reinsurance amount to a . novation of 
the original contract, and hence operate to discharge that contract and 
the original insurer from all obligation thereunder. Such a result can 
arise, however, only when the insured agrees with the insurer and reinsurer 
that he will accept the obligation of the reinsurer in consideration of the 
discharge of that of the insurer. Such an agreement is ordinarily carried 
into effect by a surrender of the original policy, and the issue of an­
other policy under the same terms and conditions by the so-called 'reinsurer.' 
As is shown above, however, such a tr"ansacton is not one of technical re­
insurance, for here the so-called 'reinsurer' is but substituted for the original 
i11surer, a11d lze1_1Ce becomes the immediate insurer of the subject of the 
original policy, instead of being the insurer of the original insurer's risk 
by reason of such policy, as would be the case if the transacton were one 
of proper reinsurance. In such cases of novation the original insurer is, 
of course, wholly discharged from any obligation that may have existed 
under the former policy, and the insured in turn secures the same rights 
against the so-called 'reinsurer' as if the policy had been originally issued 
by him." 
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In brief, the- authorities disclose lthat the· rules applying to contracts of in· 
surance and reinsurance are the same as the rules applying to ordinary contracts, 
and under such rules it is clear that the original insured is not precluded from any 
claim or right of action upon an obligation against a former debtor in the absence 
of an express or an implied consent ·on his1 :Part to the substitution of another 
debtor. In short, a complete novation must be accomplished in order to establish 
the extinction or relinquishment of liability on the part of the first debtor. 

The question involved herein, therefore, is whether or not the policy holder 
may be said to have consented to the substitution of The Cleveland Life Insurance 
Company, for The Great Northern Life Insurance Company as the obligor upon its 

·policies. The contract of reinsurance referred to in your letter was the result of 
proceedings taken by The Great Northern Life Insurance Company to discontinue 
business and to turn over its assets and its obligations to The Cleveland Life In­
surance Company through the steps provided by section 9352 and following, of the 
General Code. The procedure of these statutes is one provided for and one that 
therefore may contemplate a final discontinuance of business. These statutes are 
as follows: 

"Sec. 9352. \Vhen any such company proposes to consolidate with any 
other company, or enter into any contract of reinsurance, it shall present 
its petition to the superintendent of insurance, setting forth the terms 
and conditions of the proposed consolidation or reinsurance, and praying 
for the approval or of any modification thereof, which the commission 
hereinafter prO\·ided for may approve. 

"Sec. 9353. The superintendent thereupon shall issue an order of 
notice, requiring notice to be given by mail to the policyholders of such 
company, of the pendency of such petition, and the time and place at which 
it will be heard, and the publication of the order of notice and petition, 
in five daily newspapers to be designated by him, at least one of which shall 
be published in the city of Columbus, for at least two weeks before the 
ume .appointed for the hearing on the petition. 

"Sec. 9354. The governor or in the event of his inability to act, some 
competent person resident of the state to be appointed by him, the attorney 
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general, and the superintendent of insurance, shall constitute a commission 
to hear and determine upon such petition. At the time and place fixed in 
such notice, or at such time and place as is fixed by adjournment, the com­
mission shall proceed with the hearing, and may make such examination into 
the affairs and condition of the company as it may deem proper. The 
superintendent of insurance may summon and compel the attendance and 
testimony of witnesses and the production of books and .papers before the -
comm1ss10n. Any policyholder or stockholder of the above named com­
pany or companies may appear and be heard in reference to such petition. 

"Sec. 9355. If satisfied that the interests of the policyholders of such 
company or companies are properly protected, and that no reasonable ob­
jection exists thereto, the commission may. approve and authorize the 
proposed consolidation or reinsurance, or of such modification thereof as 
seems to it best for the interests of the policyholders, and make" such order 
with reference to the distribution and disposition of the surplus assets of 
any such company thereafter remaining, as shall be just and equitable. 
Such consolidation or reinsurance shall only be approved by the consent 
of all the members of the commission, whose duty it will be to guard the 
interests of the policy holders of any such company or companies proposing 
to consolidate or reinsure." 

Under section 9353, above quoted, each policy holder should receive a personal 
notice of the fact that the matter of the discontinuance of the business of the 
first company, and the assumption of its obligations by the second, is under con­
sideration, and he is given an opportunity to present any objections he may have 
thereto. The settlement of the question depends upon whether or not a policy­
holder expressly or impliedly consents to the substitution of the second company 
for the first company as obligor upon his policy. Whether or not he so consents is 
a question to be decided from the attending facts and circumstances. 

I am of opinion that if the reinsurance is consummated in strict conformity to 
the statutes, and all statutory notices are given, and the policyholder has actual 
notice of the contemplated discontinuance of the business of the first company, and 
the substitution of the second company (so far as the policyholder is concerned) 
for the first company, and if, after receiving such notice the policyholder makes 
no objection but pays his subsequent premiums to the second company, then a 
presumption would arise that he had consented to the substitution of the second 
company for the first company and agreed to release the first company from liability 
and to look only to the second company for whatever claim he might have. 

You state in· your request "upon the approval of such reinsurance agreement, 
The Cleveland Life Insurance Company placed upon all of the policies of The 
Great Northern Life Insurance Company, so reinsured, its rider, assuming all the 
obligations of The Great Northern Life Insurance Company, upon such policies." 

If this rider is broad enough to cover all of the details mentioned in the last 
preceding paragraph, and the policyholder, after the attachment of such rider to 
his policy, pays his premium to the second company, then I think he would be 
estopped from asserting a claim that he had not consented to the reinsurance and 
the substitution of the second company as insurer upon his policy in place of the 
first company, and the superintendent of insurance would be justified in considering 
that the debt and liability due from the first company to the policyholder was 
extinguished. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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903. 

ABSTRACT OF TITLE. 

Abstract of title to site of tlze proposed armory at Dejia11ce, Olzio. 

CoLUMBUS, OHIO, April 29, 1914. 

RoN. BYRON L. l3ARGAR, Secretary, Olzio State Armory Board, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 16th wherein 
you enclose abstract of title to the site of the proposed armory at Defiance, to­
gether with a deed from the city to the state of Ohio therefor, and request my 
opinion as to the character of title that the state will acquire thereunder. 

It appears that the two ordinances to which objecion was made in my opinion 
of April 8, have been duly repealed as therein suggested. A new ordinance donating 
said land to the state and au.thorizing the mayor and clerk of council to sign a 
deed on behalf of the city, without any restrictions or conditions, was passed by 
the city council on April 13th, approved by the mayor, and filed in his office on the 
same date. Pm·suant to the provisions of this ordinance, the officers authorized 
therein, executed and delivered on behalf of the city, a deed to the state of Ohio for 
said real estate, which deed is dated April 14th. Xo emergency clause was attached 
to the ordinance. 

Under section 4227-2, General Code, as amended in 1913 (103 0. L., p. 211), 
"no ordinance or other measure shall go into effect until 30 days after it shall 
have been filed with the mayor of such municipal corporation, except as herein­
after provided." 

This statute is very general and, in my judgment, is applicable to the aforesaid 
ordinance of the city of Defiance. The mayor and clerk of council derived their 
authority to execute the deed on behalf of the city, from the ordinance and as the 
ordinance will not go into effect until 30 days after it was filed with the mayor, 
unless there is a referendum petition filed in the meantime, in which event the going 
into effect of the ordinance would be postponed until it is approved by the electors 
of the city, I am of the opinion that said deed was prematurely executed and that 
the state of Ohio cannot acquire a good title thereunder. 

I advise that you return same to the city of Defiance and instruct the officers 
named in the ordinance to execute a new deed when the ordinance goes into effect. 
The penciled notations on the present deed should be incorporated in the new one 
in order to make it a deed in fee simple, as required by section 3631 of the General 
Code. 

Abstract and deed are herewith returned. 
Yours very truly, 

TIMOTHY S. HOGAN, 
Attorney General. 
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904. 

STATE DEPOSITORY LAW-INSURAXCE FUXD OF COl\1PEl\SATION 
ACT OF THE STATE LIABILITY BOARD OF AW{\.RDS-AMOUNT 
THAT MAY BE DEPOSITED IX A PRIVATE BANK AS AN Il\ACTIVE 
DEPOSIT. 

Section 12 of the state depository law applies to the insu1·ance fund of the state 
liability board of awards, siuce the law ·requires that the insurance fund shall be 
deposited in the same ma1111er and subject to all the provisions of law with respect 
to the deposit of state funds. 

No bank shall have 011 deposit in the aggregate more than its paid-in capital 
sloe/(, and iu 110 event more than $300,000 as an inactive deposit whether the same 
be made up of sta-te funds or iusurauce funds or both. 

CoLUMnus, OHIO, April 29, 1914. 

HoN. JoHN P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR SIR :-Under date of l\Iarch 3, 1914, you write asking an opinion of me as 
follows: 

"Section 12 of the state depository law provides as follows: 
" ':X o bank or trust company shall have on deposit at any one time 

more than its paid-in capital stock and in no event more than three hundred 
thousand dollars ($300,000.00) as an inactive deposit.' 

"The state treasurer is custodian of the state insurance fund; the 
moneys to the credit of this fund have been kept and treated as a separate 
and distinct fund. \Viii you advise me as to whether or not this fund 
should be treated as a separate fund with reference to making deposits as 
provided for in the above section?" 

Sections 9 and 10 of the act of February 26, 1913, to further define the powers, 
duties and jurisdiction of the state liability board of awards, with reference to the 
collections, maintenance and disbursements of the state insurance fund, for the 
benefit of injured and the dependents of killed employes, and requiring contribu­
tion thereto by employes (103 0. L, 72), provides as follows: 

"Section 9. The treasurer of state shall be the custodian of the state 
insurance fund and all disbursements therefrom shall be paid by him upon 
vouchers authorized by the state liability board of awards and signed by 
any two members of the board ; or such vouchers may bear the fac-simile 
signatures of the board members printed thereon, and the signature of the 
chief of the auditing department. 

"Section 10. The tre-asurer of state is hereby authorized to deposit any 
portion of the state insurance fund not needed for immediate use in the 
same manner and subject to all the provisions of the law with respect to 
the deposit of state funds by such treasurer; and all interest earned by such 
portion of the state insurance fund as may be deposited by the state treasurer 
in pursuance of authority herein given, shall be collected by him and placed 
to the credit of such fund." 

It is quite clear that awards made by the board under the act of which these 
sections are a part, are to be paid specially out of the said insurance fund therein 
provided for. It follows that you have been quite correct in keeping moneys to the 
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credit of the state insurance fund as a separate and distinct fund; and in case of 
a deposit hy you of such moneys under the state depo~itory law (section 321, 
et seq., G. C.) such moneys should be deposited as a separate and distinct fund. 
The deposit of such moneys, however, is subject to the provisions of section 12 of 
the state depository act (Section 330-1, G. C.) noted by you, which provides as 
follows: 

"X o bank or trust company shall have on deposit at any one time 
more than its paid-in capital stock and in no event more than three hundred 
thousand dollars ($300,000.00) as an inactive deposit." 

That is, no bank or trust company is authorized to receive such moneys, in 
the event that the same, either alone or in addition to other state monyes on deposit 
with such bank or trust company, exceeds in amount the limitations of this section. 

905. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

EIGHT HOUR LAW-DISTINCTION BETWEEN WORKMEN ENGAGED 
I~ PUBLIC WORK AND WORKMEN WORKING FOR THE PUBLIC. 

The words "public work carried on or aided by the state, etc.," refer solely to 
construction work, making a disti11ction betwecu workmen engaged in public work 
and workmen working for the public. 

Section 3 of house bill 100, 103 0. L., page 854, has the effect of postponhrg 
the application of section 2 until July 15, 1915, section 2 being the section imposing 
penalty. 

CoLUMBUS, OHio, April 29, 1914. 

HoN. C. E. VAN DL'ESCN, City Solicitor, Lorain, Ohio. 

DEAR SIR :-I have your favor of February 11, 1914, in which you inquire: 

"I am asking you at this time for an interpretation of house bill No. 
100 (103 Laws of Ohio, p. 854), providing for an eight-hour day on public 
work in the state or any political subdivision thereof, or by contract or 
subcontract on behalf of the state, or any political subdivison thereof, and 
penalties for violation of same, as pertaining to engineers, firemen, and 
other employes of the waterworks department of this city. 

"There seem~ to be some difference of opinion as to whether this act 
went into effect August 8, 1913, or whether it will be in force or applicable 
on July 1, 1915." 

Your inquiry involves a consideration of the act you mention and also of 
the constitutional amendment on the same subject, which reads: 

"Except in cases of extraordinary emergencies, not to exceed eight 
hours shall constitute a day's work, and not to exceed forty-eight hours 
a week's work, for workmen engaged on any public work carried on or 
aided by the state, or any political subdivision thereof, whether done by 
contract, or otherwise." 

The act of April 28, 1913, 103 0. L., 854, reads: 



596 .ANNUAL REPORT 

"Section 1. Except in cases of extraordinary emergency, not to exceed 
eight hours shall constitute a day's work and not to exceed forty-eight 
hours a week's work, for workmen engaged on any public work carried 
on or aided by the state, or any political subdivision thereof, whether done 
by contract or otherwise; and it shall be unlawful for aTty person, cor­
poration or association,. whose duty it shall be to employ or to direct and 
control the services of such workmen to require or permit any of them to 
labor more than eight hours in any calendar day or more than forty-eight 
hours in any week, except in cases of extraordinary emergency. This sec­
tion shall not be construed to include policemen or firemen. 

"Section 2. Any person who shall violate any of the provisions of this 
act shall be deemed guilty of a misdemeanor and upon conviction be fined 
not to exceed five hundred dollars or be imprisoned not more than six 
months or both. 

"Section 3. This act shall be in force and applicable to all contracts let 
on and after July 1, 1915." 

Section 1 of this act merely carries the provisions of the constitution into the 
statutes. Section 2 provides a penalty for violation of the law and section 3 pro­
vides when it shall be applicable. That section 3 was only intended to mean "all 
contracts for public work let on or after July 15, 1915," cannot be questioned for 
the reason that to not so limit it and to leave "all contracts" to apply to those of a 
private or public character as well as for public works, would make it extend 
beyond the authorization of the constitution. 

This brings us to a consideration of the meaning of "any public work," as 
used in the constitutional amendment and the act in question. 

For a great many years the term "public work" or "public works" as used in 
this state has had a well defined and at the same time a limited meaning as applying 
to the canals of the state and such other state property as was in the charge and 
under the control of the board of public works, but the language "carried on or 
aided by the state" clearly evinces an intention on the part of the constitutional 
convention to extend the meaning of the words "public work" beyond the above 
meaning and to include public roads and highways, the improvement of which was 
"aided by the state." I cannot bring •myself to adopt the limited construction 
above set forth, and conclude that public work "carrie'd on or aided by the state" 
or any political subdivision must necessarily include all public buildings constructed 
by the state or any county, city or township therein, all improved roads, pikes, inter­
county highways, main.or other market roads whether constructed with or without 
state aid, and all matters of a constructive character, or in repair of the same class 
of buildings, roads or the like. 

To my mind there is a broad distinctio~1 between "workmen engaged on public 
work" and "workmen working for the public," and that this distinction must be 
kept in view' all of the time. 

The state house and buildings occupied by the various state departments are 
full- :of workmen "working for' the ,public," :yet very few, if any of them, are 
engaged on a public work carried on by the state, as I construe the term: 

In Blank vs. Kearney, 44 :t\. Y., J\pp. Div., 492, in a case where the language 
"any. public work or improvement" was under consideration, it was said by the 
court: 

"Separate lighting contracts are required to be made in each borough, 
'or in such subdivision of the city as may appear to the board of public im-
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provements and the municipal assembly to be for the best interest of the 
city.' The contracts must be for the term of one year and be awarded to 
the lowest bidder. 

"These seem to be the principal statutory provisions bearing upon the 
plaintiffs cause of action, unless it is affected by the following clauses of 
section 413 of the charter: 

"'Except as herein otherwise provided, any public work or improve­
ment within the cognizance or control of any one or more of the depart­
ments of the commissioners who constitute the board of public improve­
ments, that may be subject of a contract, must first be duly authorized and 
approved by a resolution of the board of public improvements and an ordi­
nance or resolution of the municipal assembly. * * * When a public work 
or improvement shall have been duly authorized as aforesaid, then but not 
until then, it shall be lawful for the proper department to proceed in the 
execution thereof in accordance with the provisions and subject to the 
limitations of this act.' 

"If the pharse 'any public work or improvement' in this section was in­
tended to comprehend service rendered and supplies furnished in carrying 
on the ordinary functions of a municipality whenever carried on through 
the agency of a contract, then the learned judge at special term was right 
in continuing the injunction. In our judgment, however, section 413 of 
the Greater New York charter relates rather to public works in the nature 
of betterments and does not refer at all to such a matter as public lighting, 
which must constantly be provided for from day to day and month to month 
in the administration of the affairs of the city." 

597 

In view of this authority and the construction herein above given, as to the 
meaning of public works, I am of the opinion that the statute in question does 
not apply to employes of waterworks departments of cities, and that section 3 of 
the act has the effect of postponing the application of section 2 until July 15, 1915, 
and then to contracts for public works as herein defined only. 

906. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WARNES TAX LAW-EFFECT OF TAXATION ON BANK SHARES 

The Warnes tax law does nof affect taxatio1~ of bank shares in any material respect 
as heretofore existing under sections 5672 and 5673, General Code, as amended; the 
ban.k pays only as agent of stockholder, the stockholder being ultimately liable. 

CoLUMBUS, OHIO, April 29, 1914. 

RoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR:-You inquire in your letter of April lOth, whether banks should 
"under the new Warnes law" pay taxes on their shares of stock owned by their 
stockholders. You state that there is some question with reference to the right 
of a bank paying taxes in this manner to deduct such a payment as a part of its 
expenses for the purposes of the federal corporation income tax. 
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Permit "me to call your attention to two opinions that you will find in the annual 
report of the attorney general for the year 1911-1912, pages 592 and 610. These 
opinions discuss generally the theory of the taxation of national banks under the 
permissive federal statute, and show, I think, that for conyenience the state has 
adopted the same scheme of taxation with r~ference to state and private banks 
as the one necessarily followed in the case of national banks. 

The opinion in question, however, do not state the present law with respect to 
the question which you ask. Since their rendition, sections 5672 and 5673 have 
been so amended as to make the bank primarily liable for the payment of the tax, 
although the tax is not assessed against the bank as such, but rather against its 
shares of stock as the property of the shareholders. ( 102 0. L., 91). The sections 
in full are as follows: 

"Section 5672: Taxes assessed on shares of stock, or the value there­
of, of a bank or banking association, shall be a lien on such shares from 
the first Monday of May in each year until they are paid. It shall be the 
duty of every bank or banking association to collect the taxes due upon its 
shares of stock from the several owners of such shares and to pay the 
same to the treasurer of the county in which such bank or banking associa­
tion is located, as other taxes are paid, and any bank or banking associa­
tion failing to pay the said taxes as herein provided, shall be liable by way 
of penalty for the gross amount of the taxes due from all the owners of 
the shares of stock, and for an additional amount of one hundred dollars 
for every day of delay in the payn}ent of said taxes. 

"Section 5673. Such bank or banking association paying to the treasurer 
of the county in which it is located, the taxes assessed upon its shares, 
in the hands of its shareholders, respectively, as provided in the next pre­
ceding section, may deduct the amount due on such shares, and shall have a 
lien upon the shares of stock and on all funds in its possession belonging 
to such shareholders, or which may at any time come into its possession, 
for reimbursement of the taxes so paid on account of the several share­
holders, with legal interest; and such lien may be enforced in any appro­
priate manner." 

These sections themselves answer your question. It is the duty of a bank 
to pay the taxes assessed upon its shares and to charge a proportionate amount 
to the account of each stockholder. In law, therefore, the bank pays only as an 
agent of its stockholders and has an efficient remedy for reimbursement from its 
stockholders. Ultimately, therefore, the bank does not pay the tax at all, in con­
templation of law, any more than it could be said to pay a check presented to 
it against an account of one of its depositors. 

The "Warnes" law, so called, 103 0. L., 786, does not affect the taxation of 
bank shares in any material respects so far as your question is concerned. 

I trust I have made plain to you the meaning and purport of the Ohio Statute. 
I beg, however, to be excused from expressing any opinion with respect to the in­
terpretation of the federal statute to which you refer. Such a matter is scarcely 
within the scope of my authority, and does not appear to be one in which the state 
is interested. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney G(meral." 
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908. 

TO\VXSHIP TRUSTEES- BOARD OF EDUCA TIOX- SURPLUS FU~DS. 

Township trustees arc 1101 aut/zori::ed to loan tlze tow11ship board of education 
surplus funds. 

CoLCMBUS, Omo, April 30, 1914. 

HoN. CHARLES ).L :.IILROY, Prosecuti11g Attomey, Toledo, Ohio. 

DEAR StR :-I acknowledge receipt of your letter of April 9th, requesting my 
opinion upon the following facts : 

"A certain school district not qualified to receive state aid has until 
the present been unable to secure .from taxation sufficient funds to meet 
its current expenses on accou11t of the salaries of its teachers, because of 
the operation of the 1910 tax limitation of the 'Smith one per cent. law;' 
anticipating relief in the future by reason of the enactment of_ the Kilpatrick 
law doing away with the 1910 limitation, the board of education desires to 
borrow money in anticipation of its increased returns from taxation. 

"It so happens that the civil township, roughly corresponding in a ter­
ritorial way to the school district, has in its treasury an amount of money 
sufficient to enable the board of education to pay its past due and antic­
ipated claims on account of teachers' salaries. This fund constitutes a 
surplus not needed for the current purposes of the township. The trustees 
of the township are willing to loan this money temporarily to the board 
of education of the school district at 4 per cent. interest, that being the 
rate now received by the township trustees for the use of this fund by the 
township depository. 

"11ay the proposed arrangement be lawfully carried out?" 

There is no doubt of the right of the board of education to borrow money. 
Section 5656, et seq., permits money to be borrowed for the payment of any valid 
indebtedness which cannot be paid at maturity; and section 5661, General Code, 
exempts contracts for the employment of teachers from the requirement that a 
certificate be issued that money for the obligation is in the treasury, as provided by 
the preceding section. Hence, teachers may be employed whether money is in the 
treasury to meet their contracts or not; so that by rendering services under a 
contract of employment a teacher acquires a valid claim against the district. 

But as to the power of the township trustees to lend money I confess that 
I cannot conc~ive of any legal justification for such a course. The statutes cer­
tainly do not authorize it; and the board of trustees being a creature of the statutes, 
with no powers excepting those which are expressly conferred upon it by law, it 
necessarily follows that absence of authority is equivalent to a prohibition. 

However just, reasonable and practically sensible it may seem, therefore, to 
use a surplus public fund produced by the levy of taxes upon a given territory, 
temporarily for another purpose pertaining to the same territory, in substance, 
although under the name of another political subdivision, I cannot as a matter of 
law advise that the contemplated arrangement may be entered into. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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909. 

OFFICES COMPATIBLE-MEMBER OF THE BOARD OF EDUCATION­
CITY ELECTRICIAN. 

A member of the board of education may be employed as city electrician; there 
is no iucompatibility e:risti11g. 

CoLUMBUS, OHIO, May 6, 1914. 

HoN. CHARLES W. CHEW, City Solicitor, Ma11sjield, Ohio. 

DEAR SIR :-I have your letter of March 23, 1914, as follows: 

"Our city· electrician is also a member of the school board. I would 
like to have your opinion as to whether he can hold both of these positions." 

Throop on Public Officers, section 33, says: 

"Offices are said to be incompatible and inconsistent, so as not to be 
executed by the same person, when from the multiplicity of business in 
them they cannot be executed with care and ability, or when, their being 
subordinate and interfering with each other, it induces a presumption that 
they cannot be executed with impartiality and honesty." 

And in Dillon on Municipal Corporations, in a note to section 419, it is said: 

"Incompatibility in office exists where the nature and duties of the two 
offices are such as to render it improper, from considerations of public 
policy, for one incumbent to retain both." 

There is nothing in the statutory law of this state that prohibits a member of 
the board of education from being employed as city electrician, nor does the rule 
of common law incompatibility, as laid down above, prohibit such employment. 

I am therefore of the opinion that a member of the board of education may be 
employed as city electrician. 

Yours very truly, 
TIMOTHY S. HOGAN, 

A tto_rney General. 
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91Q. 

CJ tiL SERVICE-IXCU:\IBE?\TS UXDER SECTION 10 OF THE CIVIL 
SERVICE ACT. 

1. Persons, who under color of title, are occupying positions, which were ia the 
classified service under the old municipal civil service law, ia cities where 110 civil 
service commission had been appointed, are i11cumbents under se_ction 10 of the civil 
service act. 

2. Persons, u:ho under color of title, are occupying positions, which were i11 

the classified service under the old civil service law, in cities where the appointing 
power did not mal<e requisition 011 the civil service commission for certification of 
eligibles, are incumbents under section 10 of the civil service act. 

CoLUMBus, Oaro, May 4, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of January 1, 1914, you inquire: 

"Are the officers below designated 'incumbents' within the meaning 
of section 10 of the civil service act? 

"First. Persons occupying offices in the service classified under the 
provisions of the old law in municipalities where no civil service com­
mission has been appointed. 

"Second. Persons occupying offices in the service classified under the 
provisions of the old law in municipalities where a civil service commis­
sion has been appointed but where no competitive examinations bad been 
held. 

"Third. Persons occupying offices in the service classified under the 
provisions of the old law in municipalities where the appointing power did 
not make requisition on the civil service commission for certification of 
eligibles." 

Section 10 of the civil service act, 103 Ohio Laws 703, to be known as section 
486-10, General Code, provides in part: 

"The incumbents of all offices and places in the competitive classified 
service, except those holding their positions under existing civil service 
laws, shall, whenever the commission shall require, and within twelve 
months after the rules adopted by the commission go into effect, be subject 
to noncompetitive examinations as a condition of continuing in the service." 

It will be observed that this section excepts those who are holding their posi­
tions under existing civil service laws. Section 31 of the act specifically covers 
these positions. This section reads, in part: 

"All officers and employes in the classified service of the state, the 
counties, cities and city school districts thereof holding their positions 
under existing civil service laws, shall when this act takes effect, be deemed 
appointees under the provisions of this act." 

By virtue of this section persons in the classified service holding their posi­
tions "under existing civil sen·ice laws" are deemed as appointees under the new 
law. These persons are not required to take any examination. In each of the 
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three cases submitted the persons are not holding their pos1t1ons under "existing" 
civil service laws as these laws were not complied with. They are not therefore 
appointees under section 31. Their status must be determined by the provisions 
of section 10 of the act. 

Are they incumbents within the meaning of this section? 
The word "incumbent" is defined in 22 Cyc. at page 72: 

"Incumbent. A person who is in present possession of an office; one 
who is legally authorized to discharge the duties of an office." 

The persons in question are in possession of the office or position and I assume 
are discharging the duties thereof. \Vhile their appointments were not made 
in compliance with the terms of the old civil service law, yet I assume that they 
were appointed by the officer or person who had the authority to appoint to such 
positions or offices. In such case the employes or officers are acting under color 
of title and would be considered de facto employes or officers. One of the req­
uisites of a de facto officer is possession of the office under color of title. Possession 
and performance of the duties of the office, under color of title, makes him an in­
cumbent of the office. 

That in my opinion is the meaning of the word "incumbent" in section 10 of 
the civil service act. That is, an incumbent is one who, on January 1, 1914, is in 
possession of an office or position and performing the duties thereof under color 
of title. · 

Answering ·your specific questions: 
First. Persons who, under color of title, are occupying positions which were in 

the classified service under the old municipal civil service law, in cities where no 
civil service commission had been appointed, are incumbents under section 10 of 
the civil service act. 

Second. Persons who, under color of title, are occupying positions which were 
in the classified service under the old civil service law, in cities having a civil 
service commission but where no competitive examinations were held, are incum­
bents within the meaning of section 10, supra. 

Third. Persons who, under color of title, are occupying positions which were 
in the classified service under the old civil service law, in cities where the appoint­
ing power did not make requisition on the civil service commission for certification 
of eligibles, are incumbents under section 10 of the civil service act. 

Respectfully, 
TIMOTHY· S. HoGAN, 

Attorney General. 
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911. 

CIVIL SERVICE-APPOIXTIXG POWER-CITY ENGINEER-JANITOR. 

If the cit}' e11giueer is the head of a city department created by the director of 
public service, his appoiutme11t ~<·ozt!d by ·virtue of section 4350, General Code, be 
made by the mayor. The jauitor would be appoiuted by the director of public 
service. Both the engineer and janitor in question were holding their offices Jauttary 
1, 1914, aud therefore, are incumbents under section 10 of the civil sen·ice act, and 
are required to take 11011-comP!!titive examinations. 

CoLUMBUS, Omo, May 4, 1914. 

The State Civil Service Commissiou, Columbus, Ohio. 

GEXTLEMEX :-Hon. David R. Gilbert, city solicitor of Warren, Ohio, inquires 
of this department as follows, under date of December 23, 1913: 

"\Ve have a new mayor, a new city auditor, and almost an entirely 
new council. The new mayor desires to appoint a city engineer and also 
a janitor. :\fy interpretation of the law is that the mayor does not ap­
point these officers, but the director of public service who is himself ap­
pointed by the mayor. 

"The present incumbents, that is, the city engineer and janitor would 
like to hold their jobs. I assume that neither have ever passed a com­
petitive examination before the city board of civil service commissioners. 
\Ve have had such a board in Warren, heretofore. Granting that they have 
never passed such examination, are they entitled under section 10 of this 
act, (the civil service act), and as incumbents in these offices, to demand 
a non-competitive examination before the commission and passing such 
examination, to the satisfaction of the commission, entitled to continue to 
hold their positions as being protected by the civil service law?" 

Two questions are to be considered: 
First. \Vho has the power of appointing the city engineer and a janitor? 
Second. Is a city engineer and a janitor who have taken no civil service ex-

amination incumbents under section 10 of the civil service act? 
Section 4250, General Code; provides: 

"The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the director 
of public service, the director of public safety and the heads of the sub­
departments of the departments of public service and public safety, and 
shall have such other powers and perform such other duties as are con­
ferred and required by law." 

The city engineer is the head of the subdepartment of engineering under the 
department of public service, if the director has created such subdepartment. Under 
section 4250, General Code, the mayor has the authority and power to appoint the 
city engineer. 

Section 4246, General Code, provides : 

"The executive power and authority of cities shall be vested in a mayor, 
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president of council, auditor, treasurer, solicitor, director of public service, 
director of public safety, and such other officers and departments as are 
provided by this title." 

Section 4247, General Code, pmvides : 

"Subject to the limitations prescribed in this subdivision such executive 
officers shall have exclusive right to appoint all officers, clerks and employes 
in their respective departments or offices, and likewise, subject to the limita­
tions herein prescribed, shall have sole power to remove or suspend any of 
such officers, clerks or employes." 

By virtue of these sections the director of public service has the power to ap­
point employes in the department of public service, unless otherwise provided by 
law. The heads of subdepartments are otherwise provided for in section 4250, 
General Code, supra. · 

The appointment of a janitor in the department of public service is not other­
wise provided for, and therefore, the director of public service has the power to 
make such appointment. 

Are the city engineer and the janitor to be considered as incumbents under 
section 10 of the civil service act? 

Said section 10, provides in part : 

"The incumbents of all offices and places in the competitive classified 
service, except those holding their positions under existing civil service laws, 
shall, whenever the commission shall require, and within twelve months after 
the rules adopted by the commission go into effect, be subject to non-com­
petitiYe examinations as a condition of continuing in the service. * * *" 

It appears that these persons were occupying the positions on January 1, 1914, 
and were discharging the duties of such position. You assume that they have 
never taken an examination. I assume, however, that they were appointed by the 
proper appointing authority, or that the appointment has been ratified by such 
authority. 

Even. though they were required; to take an examination under the old I<iw, 
which is not necessary to be here determined, they would nevertheless be incum­
bents within the meaning of section 10 of the civil service act, if they were appointed 
by the proper authoriiy, or the appointment ratified by such authority. That is, they 
must be holding their positions under color of title. 

If they are incumbents as above defined they would be required to take a 
non-competitive examination as a condition of continuing in their positions. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Genera/. 
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912. 

KEXT STATE XOR:\T AL SCHOOL-COXTRi\CT -ARCHITECT-APPRO­
PRIATIO~. 

lVherc a coutract bct~t'Ci!ll the board of trustees of Kent State Normal School 
aud its architect providi11g that the archit;:ct must prepare all llccessar}' sllefclzes, 
etc., for buildi11gs aud impro-;!ements to be erected by the trustees mzder the present 
appropriatiou of 1913 aud 1914; s11ch contract was eutered into Ma}' 2, 1913, aud 
tlze appropriatiou bill of 1914 -;,•as repealed mzd a budget bill enacted, it is ueccssary 
to euter into a 11cw col!tract ~cith the architect for buildiugs to be made under the 
appropriation pror•ided for iu the budget bill. 

CoLUMBus, OHIO, May 4, 1914. 

HoN. ]oHX A. :\lcDOWELL, Secretary, Board of Trustees, Kent State Normal School,· 
Aslzlmzd, Ohio. 

DEAR SIR :-Under date of :\Tarch 9, 1914, you submitted for an opinion the 
following request: 

"I am writing you for your opinion on coB tract our board of trustees 
made with :\I r. Geo. F. Hammond, architect, in 1913. I am enclosing copy 
of contract herewith. \\" e want to know if the contract is valid. 

''The contract was made with reference to the use of funds appro­
priated by the legislature in regular session in 1913. The legislature ap­
propriated funds to be available in 1914. The special session repealed the 
1914 appropriation and made a new appropriation. In the recent appropria­
tion the funds are not specifically appropriated. For instance, in the former 
appropriation a certain amount was appropriated for powerhouse, etc. In 
the latter appropriation no amount is named for powerhouse, and if we 
proceed to bnilcl the agricultural and training building as planned we would 
not have sufficient f nnds to built! a powerhouse. The real question with us 
is, does the action of the special session of the legislature make it neces­
sary. or advisable, that we should have a new contract with our architect?" 

Under date of April 18, 1914, by virtue of a request from this department, 
yon submitted further information regarding the contract referred to in your former 
communication, as follows: 

''Referring to your letter relative to the contract our board of trustees 
made with :\1 r. Geo. F. Hammond, architect, in 1913, will say that it is 
our plan to pay for the buildings contracted for and to be contracted for, 
out of appropriations made in 1913, and also in 1914. The architect would 
be paid out of the same funds. 

"The general assembly in 1913, appropriated so much available in 
1913, and a further amount available in 1914. The special session repealed 
the act appropriating a certain amount to be available for specific buildings 
in 1914, and reappropriating a sum for building purposes. Under the 
present appropriation we cannot undertake to build all the buildings enu­
merated in the contract with the architect. \Ve cannot proceed to contract 
for a powerhouse. The architect's contract includes this building." 

Under date of April 28, 1913, the 80th general assembly at its regular session 



606 ANNUAL REPORT 

passed a general appropnatwn bill for the year 1914, which was approved by the 
governor :May 9, 1913. That bill carried the following items for the Kent State 
X ormal School. 

KENT STATE NORMAL SCHOOL. 

Salaries of teachers and officers, $37,500.00, raised by a special 
levy and appropriated, and _______________________________ _ 

Current expenses---------------------------------------------­
Driveways·, walks and improvements to grounds----------------

Library ------------------------------------------------------
Apparatus ---------~----------------------------------------­
Farm and experiment field~-----------------------------------­
Field work (extension teaching)-------------------------------
Pianos and musical equipment_ ________________________________ _ 
Auditorium, library, gymnasium and office building _____________ _ 
Agricultural building and training schooL _____________________ _ 
Powerhouse and equipment_ ________________________ _: _________ _ 

Powerhouse connection with four buildings -------~~-----------
Expenses board of trustees ___________________________________ _ 

$18,500 00 
9,000 00 
8,000 00 
4,000 00 
3,000 00 
3,000 00 
6,000 00 
1,000 00 

50,000 00 
50,000 00 
20,000 00 

5,000 00 
1,500 00 

As stated in your last communication, this act appropriated a certain amount 
to be available for specific buildings in the year 1914. At its recent ses'sion, the 
legislature passed an att entitled, "An act to make general appropriations and to 
repeal house bill 670, approved May 9, 1913 (103 0. L., 627), entitled an act 'to 
make general appropriations." The act so repealed was house bill 670, approved 
.\Jay 9, 1913, which is the same act above referred to and which made general 
appropriations for the year 1914. 

The contract between the board of trustees and the Kent State ::\formal School 
and the architect, copy of which is attached to your inquiry, was entered into on 
the 2nd day of ::\[ay, 1913, and contains the following clause: 

"\Vitnesscth: That said party of the first part has engaged and agreed 
with, and hereby does engage the said second party to prepare all necessary 
sketches, drawings, specifications, details, and estimates for all buildings 
and improvements to be erected by said first party under the present ap­
propriation of 1913 and 1914, in or near the village of Kent in the state 
of Ohio, for the purpose of said Kent State ?\ ormal School, and to super­
intend their erection." 

This contract was entered into before the general assembly at its special session 
enacted house bill 47, entitled "An act to make general appropriations and to repeal 
house bill 670, approved ::\Iay 9, 1913 (103 0. L., p. 627), 'entitled an act to make 
general appropriations,' '' referred to above, and which said act repealed house bill 
670 referred to above. Inasmuch as the contract above quoted from specifically says 
that the architect, who is therein the second party, was to be paid out of the 
present appropriations of 1913 and 1914, for preparing all necessary sketches, draw­
ings, specifications, etc., and inasmuch as the general appropriation for this par­
ticular purpose so prov.ided by the general appropriation bill enacted in 1913 has 
been repealed by the act to make general appropriations, which was enacted by the 
special session of the 80th general assembly, passed February 16, 1914, and which 
is above referred to as house bill 1\'o. 47. I am therefore of the opinion that it is 
necessary for your board of trustees to enter into a new contract with said architect 
or such other architect as the board may agree upon, to prepare sketches, drawings, 
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specifications, estimates, etc .. of buildings and improvements which are to be made 
under the appropriations provided for by house bill 47, enacted by the general assembly 
at its late special session. 

913. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 

CENTRALIZED SCHOOL-BORROWING :MOXEY WITH WHICH TO 
BUILD CE~TRALIZED SCHOOL. 

There fs 110 troz•isiou of law other tlwu sectious 7626, et seq., Geucral Code, 
whereby boards of education authori:::ed by q_•ote under section 4726 to centrali:::e 
schools m~y borro~v mone:,• ~c>ith which to erect a ceutrali:::ed school building. 

CoLUMBUS, OHIO, l\Iay 4, 1914. 

HoN. RcssELL ::\1. KXHPER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 8th, wherein 
you request my opinion upon the following question: 

''Is there any provision of law other than those of sections 7626, et 
seq., of the General Code whereby a board of education, which has been 
authorized by a vote taken under section 4726, General Code, to centralize 
the schools of the district, may procure funds with which to build a cen­
tralized school building?" 

If by "procuring funds" you mean the borrowing of money, it is my opinion that 
section 7626, et seq., General Code, constitute the only authority of the board of educa­
tion in the premises. 

Sections 7629 and 7630, General Code, formerly authorized the borrowing of 
money for such purposes, but these sections are seriously affected by a decision of 
the supreme court in the case of Rabe et al. vs. Board of Education of the Canton 
school district. the full text of which is published in recent issues of the current 
legal publications. From your letter, however, I assume that you are aware of the 
provisions of sections 7629 and 7630 and that you intended to ask whether or not 
here arc provisions other than these which might be followed by a board of 
education under the circumstances referred to. 

Of course, a board of education has the right to levy for a huilding fund from 
year tu year, and in time, by this ·procedure, a sufficient amount of money might be 
accumulated for the purpose suggested, otherwise than by levying taxes in this way 
or by borrowing money under the statutes mentioned, however, I know of no man­
ner in which funds might be procured by the board of education for the purpose 
of building a structure sufficient for the needs of the centralized schools. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 
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914. 

DIFFERENCE BETWEEN PAID-UP STOCK OF A BUILDING AND LOAN 
ASSOCIATION AND PAID-UP STOCK OF OTHER CORPORATIONS­
LEGAL INVESHIEXT FOR CORPORATIOXS AXD SAVINGS BAXKS. 

The paid-up stock of a building and loan association, not being similar to the. 
paid-up stock of other corporations for tlze reason that the same is assessable, is not 
within the mea11ing of the word "stocks" as used in section 9765, General Code, 
which authorizes savings banks, or section 9781, General Code, which authorizes 
trust companies to iuvest capital, surplus and deposits in "stocks" which have paid 
dividends for five co1zsecutive years next prior to the •investment. 

CoLUMBUS, OHIO, May 6, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-Under date of March 5, 1914, you write asking my opinion as 
follows: 

"Please render to this office an opinion as to whether or not the paidup 
stock of a building and loan association which has regularly paid dividends 
for more than four years past, would be a legal investment for a com­
mercial savings bank and trusCcompany." 

Under the provisions of section 9702, General Code, a company may be in­
corporated as a commercial bank, savings bank; or as a trust company; or such bank 
may be incorporated to conduct all three of said departments of banking business. 
The bank here mentioned is a commercial savings and trust company, and in ascer­
taining its powers, reference must be had to statutory provisions applicable to each 
of the departments comprising the institution. 

Section 9758, General Code, prescribing the manner in which the surplus, capital 
and deposits in a commercial bank may be invested, makes no mention of corporate 
stocks as an authorized investment, but section 9765, General Code, applicable to 

.savings banks and section 9781, General Code, applicable to trust companies, authorize 
said respecth·c companies to invest their capital, surplus and deposits in "stocks, 
which have paid dividends for five consecuti,·e years next prior to the investment, 
* * * when this is authorized by an affirmative vote of a majority of the hoard of 
directors or by the executive committee." 

The question is whether, under the statutory provisions above noted, this bank 
can invest its funds in the paidup stock of a building and loan association. Unless 
such right finds support in these provisions, it does not exist, for, independent of 
statute, a bank incorporated under state laws has no power, as an investment, to 
subscribe for or buy stock in other corporations. 

(Section 9684, General Code.) 
Franklin Bank vs. Commercial Bank, (36 0. S., 350). 
Nassau Bank vs. Jones (95 N. Y., 115). 
Preston vs. -:\farquette Savings Bank ( 112 l\lich., 696). 
Bank of Commerce vs. Hart, (37 Neb., 197). 

Section 8683, General Code, provides as follows: 

"A private corporation also may purchase or otherwise acquire, and 
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hold shares of stock in other kindred but not competing private corpora­
tions, domestic or foreign. This shall not authorize the formation of a 
trust or combination for the purpose of restricting trade or competition." 
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This section however, in my opinion, confers no power on. the bank with respect 
to the question here presented. This section is one, general in its terms, and inas­
much as special provision has been made with reference to the powers of banks to 
purchase the stock of other corporations, such specific provision must be looked to 
rather than the section above noted. 

It follows, therefore, that the solution of the question here presented depends 
upon whether paidup stock of a building and loan association is, as a matter of 
legislative intention, comprised and included within the term "stocks," as used in 
sections 9765 and 9781, General Code, above noted. There is no statutory provision 
in this state authorizing building and loan associations to issue paidup stock. In 
this connection, however, the rule seems to be that such associations have power to 
issue such stock unless specially prohibited. 

The stock of a building and loan association, however, presents a number of 
features which distinguish it from the stock of ordinary corporations. It is suf­
ficient for the present inquiry to note that the holders of shares of stock in a build­
ing and loan association sustain a relation of stock mutuality towards each other. 
Each shareholder participates alike in the earnings of the association and alike 
assists in bearing the burden of losses sustained. 

Eversman vs. Schmitt, 53 0. S., 174, 184. 
Leahy vs. :Mutual B. & L. Asso., 100 Wis., 555. 

It results from this that the paid-up stock of these institutions is not like the 
paidup stock of other corporations (except banks)-nonassessable. On the con­
trary, the mutual character of the association prescribed that the burden of losses 
must be sustained by the stockholders according to the amount of their stock, and 
this burden is borne by the holders of paidup stock as well as other members of 
the association. 

The foregoing consideration is sufficient to distitiguish the paidup stock of these 
institutions from the "stocks" contemplated in sections 9765 and 9781, General Code, 
above noted. 

\'Vhatever may be the proper scope and meaning of the word "stocks," as used 
in these sections, prescribing and defining the authorized investments of savings 
banks and trust companies, I am of the opinion that it is, in any event, to be limited 
to such stocks as represent capital stock in its complete and proper sense, and that 
stock of a building and loan association, whether paid up or otherwise, is not in­
cluded within the meaning of the term. 

It follows that the paidup stock of a building and loan association is not a legal 
investment for a bank incorporated under the laws of this state. 

In conclusion it may be noted that even as to "stocks," which are properly 
such within the meaning of the term as used in the statute, those only are legal 
investments for banks which have paid dividends for five consecutive years next 
prior to the investment. It does not appear that the building and loan stock 
mentioned in your inquiry has paid dividends for this length of time. 

20-A. G. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Geueral. 
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915. 

ROAD COI\DHSSIO~ERS l\IA Y L\IPROVE ROAD THROUGH THE 
VILLAGE. 

U7 here a road extends from one boundary of a district to another, both wholly 
in one township of said district, the road commissioners may improve .said road 
through the village zmder section 7108. 

CoLUMBUS, OHio, May 4, 1914. 

HoN. GEORGE D. KLEIN, Prosecuting Attorney," Coshocton, Ohio. 

DEAR SIR :-I have your letter of February 11th, in which you state, in sub­
stance, the following facts: 

Four townships in Coshocton county ·have formed a special. district for the 
improvement of roads, under sections 7095-7136, inclusive, of the General Code. 
A road wholly in one of the townships of the district extends from one boundary 
of the district to another through the village of Roscoe, and is improved to the 
corporate limits on either side. 

You request my opinion as to. "whether the county commissioners, under house 
bill No. 277 ( 103 0. L., 547), or the road commissioners under section 7108, General 
Code, may improve said road through the village of Roscoe." 

House bill No.· 277 purports to supplement section 6956, by the enactment of 
section 6956b, which provides as follows: 

"vVhenever there is a gap of unimproved road of less than a mile in 
length between two improved state roads or paved street of a municipal cor­
poration where one of the the roads leads into the other, the county com­
missioners by unanimous action, are empowered to improve such gap of 
unimproved road, using such material as in their judgment is best suited ior 
the work, the cost of which is to be paid out of the road fund of the 
county treasury; * * *." 

This act can only be invoked when it is desired to improve a gap of unimprovetl 
road between two improved state roads, or between an improved state road and a 
paved street of a municipal corporation. 

I am unable to state. from the facts submitted, whether this road is within the 
provisions of section 6956b, and for this reason I cannot give a direct answer to 
your first question. 

Section 7108, General Code, provides : 

"If a majority of the votes cast at such election is in favor of improve­
ment of the public roads of such district by general taxation, the road 
commissioners shall each year designate and determine what roads in their 
opinion should be improved in said year, the extent of such improvement 
in each township, at what points the improvement shall begin, and how 
much improvement shall be completed annually . .1\o public highway within 
the corporate limits of a city or village in such road district shall be im­
proved unless such road extends through such road district continuously." 

The foregoing is a part of a chapter of the road statutes providing a method 
for the improvement of roads within districts formed from not less than two nor 
more than four adjacent townships, in any county, occupying contiguous and com­
pact territory. Without quoting therefrom, it is sufficient to say that the chapter 
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in which the above section is found evinces an intention to make the district the 
unit for the improvement and repair of roads rather than the several townships 
composing it. 

The commissioners may not improve a highway within the corporate limits of 
a municipality within the district, unless such highway extends through the district 
continuously. The purpose of this limitation was to prevent the expenditure of funds of 
the district for the improvement of streets of a municipality therein, indiscriminately. 

As the identity of the townships composing the district is merged in the district, 
a road that touches any two boundaries of the district, even though it be wholly in 
one township thereof, provided there is no break in its continuity, may be improved 
within a municipality, out of funds of the district. 

As the road described in your letter comes within the requirements of the 
statute, I am of the opinion that the road commissioners may improve the same 
through the village of Roscoe. 

916. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Get1eral. 

GIFT OF PROPERTY TO CITY FOR LIBRARY AXD OTHER PURPOSES­
CITY -:\fAY ACCEPT SUCH GIFT. 

11/here a persou ilz a city by way of gift executes a deed to the city couveying 
valuable reside11ce property to certai11 perso11s as a board of trustees and directors 
of the public library of such city, ilz said deed it is provided that certain rooms shall 
be used for the welfare league a11d also certaiu rooms for literature, charitable and 
educatio11al clubs, si11ce the primar_\' object of this gift is for a library, which is a 
pu_blic purpose, the mere fact that illcidel!tal/:y ccrtaiu prh•ate clubs are taken care 
of ~c·ould 11ot <Jitiale the gift. a11d the .cit_\' 111aj' accept the same. 

Cou::.mus, 0Hro, May 6, 1914. 

HoN. R. Cu:n COLE, Ci(\' Solicitor, Fi11dlay, Ohio. 

DEAR SrR :-I have your favor of :\[arch 25, 1914, in which you advise that :\Ir. 
George P. Jones of Findlay, Ohio, has executed, by way of gift to the city, a deed 
conveying valuable residence property to certain persons as the board of trustees 
and directors of the public library of said city; and that a question has arisen as 
to whether the deed for this property can be legally accepted in view of certain 
conditions imposed therein by the grantor. 

Such of the conditions of said deed a~ are pertinent to the questions made are 
as follows: 

"Said premises so herehy com·eyed shall be known and designated as 
'The Jones :\femorial,' which said words will be inscribed upon said prem­
ises by said grantor, and the same shall forever remain and be maintained 
by grantees and their successors in office as thereon inscribed. 

"The first floor of said building shall be used as a public library and 
reading rooms to and for the citizens and inhabitants of the city of Findlay; 
to be open to the public each week day according to the rules and regula­
tions of the library board. 
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"Said public library and reading rooms shall also be open to the public 
on each and every Sunday between the hours of one o'clock, p. m. and six 
o'clock, p. m. 

"The second floor of said building shall be used as follows: one room, 
to be designated by said library board, shall be reserved and used exclusively 
for said library board. One room, to be designated by said library board, 
shall be reserved and used exclusively for the welfare league of the city 
of Findlay. The balance of the rooms on said second floor shall be used 
exclusively for the clubs in the city of Findlay, organized for literary, 
charitable and educational purposes, and also for a rest room, provided, how­
ever, that at all times the same shall be under the supervision and control of 
the library board and shall be used and occupied in accordance with the 
rules and regulations adopted and provided by said board. The third floor of 
said building shall be used exclusively as a curio room, and for such enter­
tainments as the library board shall permit. Upon said third floor shall be 
constructed, by the grantees, glass cases, kept locked and well equipped for 
lighting, within which shall be placed and preserved the curios accompany­
ing said deed of gift from said grantor. 

"All the expenses of the maintenance and operatio;1 of said grounds 
and buildings, as given for such purposes, as hereinbefore mentioned, must 
be paid by the grantees and their successors in office. And said premises 
must be kept and maintained at all times in good condition and repair. 

The precise question with reference to the right of the grantees to accept this 
deed arises on the consideration that the grantor has imposed as a condition that 
a part of said building shall be used e~clusively for the welfare league of the 
city of Findlay and a part reserved for the exclusive use of the clubs in the city 
organized for literary, charitable and educational purposes, ·and for a rest room; 
the deed provides, as a condition thereof, that all the expenses of the maintenance 
and operation of said grounds and huildings are to be paid by the grantees and their 
successors in office-and this, of course. out of public funds derived from taxation. 

In view of the fact that municipal corporations have only such powers as the 
legislature expressly confers and such as are necessarily or fairly incident to its express 
powers, the rule seems to be that in the absence of express prohibitory statutes, or of 
statutes which in terms confer and limit, and therefore define and measure, the power, 
the capacity to acquire and hold property real or personal, must be fairly incidental 
to some power expressly granted or absolutely indispensable to the declared purposes 
of the corporation; and that it has the implied power, unless restrained by charter 
or statute, to purchase and hold all such real estate as may be reasonably or fairly 
necessary to the proper exercise of any power specifically granted, or essential to 
those purposes of municipal government for which it was created. (Dillon Municipal 
Corporations, Sections 975, 976.) 

More immediately pertinent to the questions here presented and involved, the 
sa111e author says: 

"Municipal and public corporations 111ay be the objects of public and 
private bounty. This is reasonable and just. They are in law clothed 
with the power of individuality. They are placed by law under various 
obligations and duties. Burdens of a peculiar character rest upon compact 
populations residing within restricted and narrow limits, to meet which 
property and revenues are absolutely necessary, and, therefore, legacies of 
personal property, divises of real property. and grants or gifts of either 
species of property directly to the corporation for its own use and benefit, 
intended to and which have the effect to ease it of its obligations or lighten 



ATTORNEY GE:NERAL. 

the burdens of its citizens, arc, in the absence of disabling or restraining 
statutes, valid in law. Thus a conveyance of land to a town or other public 
corporation, for benevolent or public purposes, as for a site for a school­
house, city or town house, and the like, is based upon a sufficient con­
sideration, and such conveyances are liberally construed in support of the 
object contemplated. (Section 981.)" 
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"Xot only may municipal corporations take and hold property in their 
own right hy direct gift, conveyance, or devise, but the cases firmly establish 
the principle, also, that such corporations, at least in this country, are 
capable, unless specially restrained, of taking property, real and personal, 
in trust for purposes germane to the objects of the corporation, or which 
will promote, aid, or assist in carrying out or perfecting those objects. So 
such corporations may become cestuis que trust, within the scope of the 
purposes for which they are created. And where the trust reposed in the 
corporation is for the benefit of the corporation, or for a charity within the 
·scope oi its powers or duties, it may be compelled, in equity, to administer 
and execute it. * * *. (Section 982.)" 

Among the authorities supporting the text of the author quoted may be cited 
the following: 

Phillips vs. Harrow, 93 IowaJ 92. 
Hamden vs. Rice, 24 Conn., 350. 
In the matter of Crane, 12 App. Div. (X. Y.) 271. 
Philadelphia vs. Cox, 64 Pa. St., 169, 181. 
Brown vs. Brown, 7 Oregon, 285. 
l\1clntosh vs. Charleston, 45 S. C., 584. 
Beurhaus vs. Cole, 94 Wis., 617. 
Clayton vs. Hallett, 30 Cols., 231. 
LeCoutelex vs. Buffalo, 32 N. Y., 333. 
Hatheway vs. Sackett, 32 Mich., 97. 
Perin vs. Carey, 65 U. S., 465. 
:\IcDonough vs. Murdoch, 56 U. S., 367. 
Vidal vs. Girard's Executors, 43 U. S., 127. 
State ex rei. vs. Toledo, 3 C. C. n. s., 468. 

In Vidal vs. Girard's Executors, supra, it was said: 

"'If the purposes of the trust be germane to the objects of the incor­
poration; if they relate to matters which will promote and perfect those 
objects;' and the corporation has the legal capacity to take the estate as 
well by devise as otherwise, and the trust may be assumed and executed by 
the corporation 'even though the act of incorporation may have for its 
main objects mere civil and municipal government and regulating powers.'" 

Phillips vs. Harrow, supra. 
:\IcDonough vs. Murdoch, supra. 
Attorney General vs. Parker, 126 l\iass., 221. 

With respect to the question at hand I note that this property is not deeded to 
the city of Findlay directly and hy name, but is deeded to the library trustees and 
their successors in office, forever. ]\" evertheless it is clear that upon the acceptance 
of this deed, the property conveyed by it will become a city institution and subject 
to maintenance out of the city's public funds; the trustees being, in contemplation 
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of law, but agents of the city, vested with such powers with respect to the control 
and administration of the property as a library as is given them by the provisions 
of sections 4D04, et seq., General Code. 

Cincinnati vs. Trustees, ( 66 0. S., 440, 448). 
Sadler vs. Porter, (67 0. S., 531). 

As far as the questions here presented are concerned, therefore, the proposed 
conveyance may be considered the same as one made direct to the City by name, 
and this suggests a consideration of the pertinent .statutory provisions with respect 
to powers of the city concerning public libraries, and concerning its power to take, 
by way of gift, property for this or other purposes . 

. Section 3615, General Code, provides as follows: 

"Each municipal corporation shall be a body politic and corporate, 
which shall have perpetual succession, may use a common seal, sue and 
be sued, and acquire property by purchase, gift, devise, appropriation, lease 
or lease with the privilege of purchase, for any municipal purpose author­
ized by law, and hold, manage and control it and make any and all rules 
and regulations, by ordinance or resolution, that may be required to carry 
out fully all the provisions of any conveyance, deed or will, in relation to 
any gift or bequest, or the provisions of any lease by which it may ac­
quire property." 

Section 3620, General Code. provides that municipal corporations shall have 
power "to establish, maintain and regulate free public band concerts, free public 
libraries and reading rooms, to purchase books, papers, maps and manuscripts 
therefor, to receive donations and bequests of moneys or property therefor, in 
trust or otherwise, and to provide for the rent and compensation for the use of any 
existing· free public libraries established and managed by a private corporation or 
association organized for that purpose." 

The property conveyed by this deed if accepted, must, by the conditions of the 
deed itself, be maintained by the city. This it can do only out of public funds raised 
by taxation levied for the support of the property as a public institution. The 
deed provides that certain rooms and apartments of the building conveyed shall be 
reserved for the exclusive use of the welfare league and clubs in the city of Findlay, 
organized for literary, charitable and educational purposes, and it has b'een suggested 
that these organizations are private affairs, and public moneys cannot be used for 
the maintenance of the building for their use. 

I am not advised as to the declared or practical purpose of these organizations 
further than is indicated by the descriptive terms of the condition of the deed 
wherein they are mentioned. I infer from your communication that these organiza­
tions are wholly private; but as to the welfare league and the club.s organized for 
charitable and educational purposes, it may perhaps with safety be assumed that 
they are engaged in purposes in keeping, if not strictly germane to the purposes 
of the municipality. 

The sanie assumption cannot be so safely made with respect to literary clubs, 
inasmuch as the benefits of their activities are probably confined to the members 
of the organizations. 

I do not care, however, to base my conclusions with respect to the ultimate 
question as to whether the trustees can legally accept this deed upon speculations 
with respect to the possible general or even public benefit derived from the activities 
of these organizations or any of them. 

Notwithstanding the fact that certain rooms in this building have been reserved 
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for these organizations, it fairly appears that the primary purpose of the grantor 
in this proposed conveyance is to giYe to the city of Findlay, as a memorial to his 
father and mother, a library building to be used for the purposes of a public library. 

Pertinent to this consideration just noted, which, I think, is manifest, I note 
the case of Beurhaus vs. Cole, 94 \Vis., 617. In this case certain property was 
devised and bequeathed by a testator to his wife and son, and the balance of his 
estate was devised and bequeathed to his executors in trust, with directions that 
certain of the property so devised in trust should, after the decease of the testator, 
be conveyed to the city of \Vatertown in said state, for the purpose of being used 
and maintained by said city as an old ladies' home. The balance of the property 
so deeded in trust was to be held by the trustees for the benefit of the wife and 
son of the testator during their lives, with the direction that after their death, funds 
or personal securities in the hands of the trustees should be given to the city of 
Watertown to be used in the purchase of ·suitable grounds upon which to erect · 
a library and club house building. 

The city refused to accept a conveyance, from the trustees, of the property 
devised in the will for the purpose of an old ladies' home, for the reason that the 
cost of maintaining the same was more than the city could, at that time, afford. 

With respect to the provisions of the will providing that the city should erect 
a library and club house building out of funds and personal securities to be turned 
over to it by the trustees and with respect to the right of the city to erect a build­
ing of this kind out of the funds and property to be given it, the court held: 

"Although a city may have no authority, either over its charter or at 
common law, to maintain a business men's club room, yet a devise to it for 
the establishment and maintenance of a public library and business men's 
club room is not rendered void by the lack of such authority, where it was 
primarily the intention to make the library the important element of the 
trust, and the club room a comparatively unimportant accessory." 

In its opinion the court says: 

''The question now arises whether it can establish and maintain a 
business men's club room. and, if not, whether the trust for library pur­
poses is thereby invalidated. \Ve have found no clause of the charter of 
the city expressly or impliedly authorizing' the city to maintain such a room, 
nor do we know of any authority holding that such a purpose is germane to 
any of the objects of the corporation, and we think, upon principle, that it 
cannot be sustained. But the question whether the library trust is there­
fore invalidated is a different question, and one upon which we have re­
ceived but little help from the briefs. The intention of the will seems quite 
plain that the public library is the important element of the trust, and the 
club room a comparatively unimportant accessory. It is evidently to be but 
a room in the building to be erected for the library. :\lust the library devise 
fail because the testator has directerl that one room of the building, which 
might easily be provided without appreciable addition to the expense, shall 
be occupied at times, free of rent. by a business men's club? Such a result 

. would be a reproach to the administration of justice. It has been held that 
where a devise otherwise valid is inseparably coupled with a void deYise, 
and is a mere accessory thereto, and the amount of the valid part cannot 
be ascertained, then both must fall together. Chapman vs. Brown, 6 Ves. 
404; 1 Jarman, Wills, 336. That, however, is not this case. The illegal 
part of this trust would require for its purpose an utterly inappreciable 
additional expense, if indeed it required any at all; and we do not think 
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that, under such circumstances, the valid devise, especially one so greatly for 
the public good, should be avoided. The courts are always favorably 
disposed to the establishment of libraries and hospitals, and all of the public 
institutions whose purpose is to ameliorate the condition of mankind. Gifts 
for such purposes are supported, if possible. \Ve hold, therefore, that the 
library scheme does not fail by reason of the fact that the city cannot 
maintain the club room." 

The question here arising upon. the conditions prescribed in the proposed deed 
with respect to the use of certain rooms in the building by private organizations 
arises from the fact that the building, as a whole and as a city institution, is to be 
maintained by the expenditure of public funds. 

In line with the case last cited and pertinent to the question presented, it has 
been held that "if the primary object of a public expenditure is to subserve a public 
municipal purpose, the expenditure is legal, notwithstanding it also involves, as an 
incident, an expense which, standing alone, would not be lawful; but if the primary 
object is not to subserve a public municipal purpose, but to promote some private 
end, the expenditure is illegal; even though it may incidentally serve some public 
purpose." 

Brooks vs. Brooklyn, 146 Iowa, 136. 
Bates vs. Bassett, 60 Vermont, 535. 
Wheelock vs. Lowell, 196 Mass., 220. 

As before noted, I am convinced that the primary purpose of the property 
conveyed by the deed of Mr. Jones to the library trustees of the city of Findlay 
is that the same may be used as a public library which on acceptance, would be­
come public property properly maintainable out of public funds; and the fact that 
as an incident to the primary purpose of this building as a public library it_is subject 
to the occasional use of the organization named in the conditions, does not make 
the building any the less a public building, nor make the acceptance 'of the deed 
imposing these conditions, illegal. 

The right of the city to maintain this building, coming into its possession as 
a gift affected by the conditions here imposed, is as full and complete as would be 
its right to expend public moneys in the erection of such a building. 

-As to the expenditure of public moneys in the erection of municipal buildings, 
it has been held that if a btrilding was designed and adopted to serve the legitimate 
interests of the municipality, its erection will not be rendered illegal, if, when not 
wanted for municipal purposes, the municipality permits it to be used for other 
purposes having no relation to the purpose for which it was built, such as lectures 
and public entertainments. 

Camden vs. Camden, 77 1\faine, 530. 
Greenbanks vs. Bootwell, 43 Vt., 207. 
Bates vs. Bassett, supra. 

Upon the foregoing conclusions, I am of the opinion that the deed 111 question 
may be legally accepted by the library trustees. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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917. 

TEACHER'S PENSIOX-LEAVE OF ABSENCE CANN'OT BE COUNTED 
AS SERVICE FOR THE A~IOUXT OF PEXSIOX TO WHICH 
TEACHER IS EXTITLED. 

In order to be entitled to a pensio11, a teaclzer must /zave served thirty ·years of 
actual teaclzing, and a leave of absmce granted to such teacher cannot be c01111ted as 
service for fi:ri11y tlze amount of pension paid to sttclz teaclzer under the provisions 
of section 7883, General Code, whether the same be gra11ted becattse of ill health 
or not. 

CoLuMBUS, OHIO, May 6, 1914. 

l-IoN. HowARD E. iiicGREGOR, City Solicitor, SpriHgfield, Olzio. 

DEAR SIR :-Under date of December 3, 1913, you submitted th~ following re­
quest for an opinion : 

"A teacher was employed by the board of education for two years; 
upon her appointment the teacher requested and was granted leave of ab- _ 
sence during the first year without pay and the second year she returned to 
her work and received compensation. \Vhen this teacher after more 
than thirty years of teaching, retired on pension under section 7882 of the 
General Code, was the year of leave without pay properly counted as 'service' 
in fixing the amount of pension to be paid under section 7883? 

"The two-year appointment, given when appointments in general were 
for one year, was the prevailing method of making a teacher secure in a 
position on returning to work after absence on leave. Further, at that 
time, leave of absence was granted only on account of ill health. 

"Would the case be different if leave without pay were granted without 
specification of ill health as the reason?" 

In reply thereto section 7882 of the General Code provides that any teacher may 
retire and become a beneficiary under the chapter providing for teachers' pensions, 
who has taught for a period aggregating thirty years, as follows: 

"Any teacher may retire and become a beneficiary under this chapter 
who has taught for a period aggregating thirty years. But one-half of 
such term of service must have been rendered in the public schools or in 
the high schools of such school district, or in the public schools or high 
schools of the county in which the district is located, and the remaining 
one-half in the public schools of this state or elsewhere." 

Section 7883 of the General Code provides that each teacher so retiring shall be 
entitled to receive a pension for the remainder of his or her natural life, at the 
rate of twelve dollars and fifty cents for each year of service as teacher, as follows: 

"Each teacher so retired or retiring shall be entitled during the re­
mainder of his or her natural life to receive as pension, annually, twelve 
dollars and fifty cents for each year of service as teacher except that in no 
event shall the pension paid to a teacher exceed four hundred and fifty 
dollars in any one year. Such pensions shall be paid monthly during· the 
school year." · 
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Section 7884 provides that no such pension shall be paid until the teacher 
contributes or has contributed a sum equal to twenty dollars per ~ear for each 
year of service rendered as teacher, as follows: 

"Ko such pension shall be paid until the teacher contributes, or has con­
tributed, to such fund a sum equal to twenty dollars a year for each year of 
service rendered as teacher, but which sum shall not exceed six hundred 
dollars. Should any teacher retiring be unable to pay the full amount of 
this sum before receiving a pension, in paying the annual pension to such 
retiring teacher, the board of trustees must withhold on each month's pay­
ment twenty per cent. thereof, until the amount above provided has been 
thus contributed to the fund." 

It is to be noted that section 7883 contains the phrase "each year of service as 
teacher" and that section 7883, supra, contains the expression "each year of service 
rendered as teacher." From these ·expressions it would seem to follow that the 
aggregate of thirty years as specified in section 7882 of the General Code means 
thirty years of active service as a teacher. In section 7881 of the General Code the 
legislature has seen fit to define the term "teacher" and incidentally has specified 
the manner whereby years of service shall be estimated as follows: 

"The term 'teacher' in this chapter, shall include all teachers regularly 
employed' by either of such boards in the day schools, including the super­
intendent of schools, all superintendents of instruction, principals, and 
special teachers, but in estimating ·years of service, only service in public 
day school or day high schools, supported in whole or in part by public 
taxation, shall be considered." 

It is to be noted that section 7882, General Code, supra, now provides that 
one-half of the aggregate term of service therein provided must be spent in the 
public schools or in the high schools of such school district, etc. Prior to its last 
amendment, said section 7882, supra, provided that three-fifths of such term of 
service must have been rendered in the public schools or in the high schools of 
such school district or in the public schools or high schools of the county in which 
such district is located, so that the only change that was made in said section by 
the last amendment was to change the time of service required to be spent in such 
schools, from three-fifths to one-half of the aggregate time of thirty years. 

The court in the case of Venable vs. Schafer, 7 C. C. Rep. (n.s.), page 337, 
has construed said section 7882 and 7881 of the General Code, supra. At the time 
the court so construed said sections, section 7881 existed as it is at present and 
section 7882 differed only in the regard as above pointed out. After quoting section 
7881 supra, the court says : 

"It is contended that this sentence inserted in the act of 1902, is in­
terpretative and sheds light upon the meaning of the word in the act of 
1900. The contrary conclusion would be required by the usual canons of 
statutory construction. It is apparent that when the legislature meant to 
give a restricted meaning to the word 'teacher,' it knew perfectly well how 
to do so, as it expressly did in the act of a year later. When it did not 
enact the restricted definition, the word should be given its broader sig­
nificance. The intention of the legislature in passing the act of 1900 is to 
be deducted from that which it said. The law does not concern itself with 
an unexpressed intention or an intention which there has been no effort to 
express. 
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"Resolving this question in favor of Professor \'enable, we then come 
to the question, whether or not three-fifths of said period of service was 
rendered by him in the public schools or high schools of the city of Cin­
cinnati. It appears that he was appointed on June 13, 1889, and served con­
tinuously until June, 1900, that for the next succeeding year, 1900-01, he 
was granted a leave of absence on account of ill health, during which year 
his son substituted for him, receiving a salary as substitute but contributed 
nothing toward the pension fund. Did Professor Venable, using the words 
of the act, render services for twelve years? \Ve think not. The law 
does not provide for a period upon the teachers' roll of Cincinnati, but for 
the period of twelve years of actual service." 
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From the foregoing it would seem to follow that the thirty years required 
before a teacher can be granted a pension, means thirty years of actual teaching 
and therefore in direct answer to your question I am of the opinion that the year of 
leave of absence granted to such teacher could not be counted as service in fixing 
the amount of pension to be paid such teacher under section 7883, for the reason 
that such year of absence could not be counted as a year of actual service within 
the purview of the holding of the court in the case of Venable vs. Schaffer supra. 

In answer to your second question as to whether or not the case would be different if 
leave of absence without pay were granted, without specification of ill health as 
a reason, I am of the opinion that this would not in any wise affect my views of 
the matter as above set out and that such fact would not change the same. 

918. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIPS MAY NOT JOIN IN CONDEMNING, PURCHASING AND 
OPERATING STONE QUARRY PROPERTY. 

The trustees of a township cannot join other townships ia the county in con­
demni1tg, purchasing and operating certain stone quarry property under the pro­
vision.s of sections 3282-1 to 3282-3, General Code. 

CoLUMBus, OHIO, May 6, 1914. 

HoN. CLARK Goon, Prosecuting Attomey, Van Wert, Ohio. 

DEAR SIR :-I have your letter of February 28th, which reads in part as follows: 

"At the last general election the trustees of Ridge_ township, Van 
Wert county, Ohio, held an election for the purpose of issuing bonds for 
$10,000.00, under sections 3282-1,3282-2 and3282-3 of the General Code. How 
the trustees of Ridge township desire to join with other townships in the 
county in condemning and purchasing and operating certain stone quarries 
and property that the same is upon for material benefit of all the townships 
joining. 

"This question arises, by the terms of sections 3282 and 3283 of the 
General Code what is meant by 'two or more adjoining townships?' Does 
it mean only those townships that lie along side of each other, or can those 
townships which only touch at corners be considered as adjoining?" 
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Under date of March 7th, you also inquire: 

"In connection with same subject and the same section I very respect­
fully request your opinion on the following: 

"The land upon which is located a stone quarry, that the township 
trustees of Ridge township are desirous of purchasing, comprises in all 80 
acres. Now they desire to know whether or not the sections above referred 
to are broad enough to allow them to purchase this full 80 acres, either 
by the-mselves ot in conjunction with the township trustees of adjoining 
townships, and then dispose of all of the 80 acres except the part desired to 
be used by them for the stone quarry." 

The statutes cited, insofar as they pertain to the question submitted by you, 
provide: 

"Sec. 3282-1. The trustees of a township may levy a tax in such 
amount, as they determine, to purchase real property, containing suitable 
stone or gravel, and the necessary .machinery for operating the same, 
when deemed necessary for the construction, improvement, or repair of the 
public roads within the township, to be under the control of the trustees 
or a person appointed by them. The question of levying such tax, for such 
purpose, and the amount asked therefor shall be submitted to the qualified 
electors of the township at a general election. Twenty days' notice thereof 
shall be previously given by posting in at least ten public places in the 
township. Such notice shall state specifically the amount to be raised. 
If a majority of all votes cast at such election are in favor of the prop­
osition, the tax therein provided for shall be considered authorized. 

· "Sec. 3282-3. When such tax has been voted in a township, the trustees 
thereof, in anticipation of such tax may issue the township bonds, of the 
aggregate amount not to exceed the tax voted, in- denominations of not 
less than one hundred dollars, bearing interest at the rate not exceeding 
five per cent. and payable not later than ten years from date. Such bonds 
shall not be sold below par, and the proceeds shall be used solely for the 
purchase of such real estate and the necessary machinery for operating the 
same. Such bonds shall be signed by the trustees, countersigned by the 
township clerk, and repaid from the tax when collected. * * * 

"Sec. 3282. The trustees may purchase suitable stone or gravel, when 
deemed necessary for the improvement of the public roads within the 
township. For the purpose of paying the purchase price thereof they may 
levy and assess upon the taxable property of the township, such rate of 
taxation as will raise any sum not exceeding one hundred dollars in any one 
year. The trustees of two or more adjoining townships may jointly pur­
chase such stone and gravel, or may obtain it by condemnation, as pro­
vided in the next section. 

"Sec. 3283. When the trustees are unable to purchase of, or contract 
upon fair and equitable terms with, the owner of a gravel bank, gravel bed, 
other deposit of gravel, or of any stone, timber, or other material, in the 
judgment of the trustees necessary for the construction or repair of any 
road, improv.ed road or highway within the township, or in case the owner 
refuses to sell or contract with the trustees, for the sale of such material, 
upon the trustees agreeing to allow a just and reasonable compensation 
therefor, they may condemn for public use such material, in such quantities 
as, in their judgment, the public needs require, allowing the owner there-
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for a just and equitable compensation. Such authority to contract, sell, 
agree and condemn shall extend to all ~ownships within the county in 
which such trustees are elected or appointed in pursuance of law, or within 
any township of any adjoining county." 
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It will be noted that sections 3282-1 and 3282-3 authorize township trustees, 
upon the approval of the electors of the township at a general election-the form 
of ballot to be used at such election being prescribed by section 3282-2-to levy a 
tax in such amount as the trustees may determine, to purchase real property con­
taining suitable stone or graz>el, and to issue bonds in anticipation of such tax, while 
section; 3282 and 3283 provide for the purchase or condemnation by the trustees 
of a township or the trustees of two or more adjoining townships, of stone or 
gra:vel to be used for the improvement of roads, and authorize the levying of a 
tax for such purpose at such rate as will produce not to exceed one hundred dollars 
($100.00) annually. 

It seems clear to me that when a tax has been voted in a township, and the 
trustees have sold bonds in anticipation thereof, for the purchase of land con­
taining stone with which to construct, improve or repair the roads of the township, 
under sections 3282-1 to 3282-3, the trustees of such township cannot combine with 
trustees of any other township for such purpose. While the use of the word "next" 
in the last sentence of section 3282 would seem to indicate an intention to permit 
adjoining townships to levy a tax and issue bonds to purchase land containing stone, 
it will be seen, upon careful investigation, that such is not the case. Section 3282 
and section· 3283 were passed long before sections 3282-1, 3282-2 and 3282-3, and 
have not been amended since the enactment of the latter. · 

The "next'' section referred to in section 3282 is 3283 and not 3282-1. Sections 
3282 and 3283 must be read together, and sections 3282-1 to 3282-2 must be read 
together. 

Therefore, the power granted two or more adjoining townships, under section 
3282, to purchase or condemn stone, cannot be extended so as to permit such town­
ships, under sections 3282-1 to 3282-3 ito levy a tax and issue bonds for the pur­
chase of land containing stone. 

If, therefore, Ridge township has authorized the levy of a tax, and bonds have 
been issued in anticipation thereof, the funds raised thereby cannot be used in 
conjunction with the funds of adjoining townships to purchase land containing a 
stone quarry or to purchase machinery to operate the same. Such funds must be 
used by the trustees of Ridge township alone. The conclusion I have reached 
renders an answer to your first question unnecessary. 

While sections 3282-1, et seq., authorize township trustees to purchase land 
containing suitable stone, etc, they do not authorize the trustees, either by themselves 
or in conjunction with the trustees of any adjoining township or townships, to 
purchase a larger amount of land than is necessary for this purpose, and dispose 
of the remainder. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General, 
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919. 

FLOOD CONSERVANCY ACT-CONSTITUTIONALITY OF SAID ACT­
EMPLOYMENT OF ASSIST ANT TO CITY SOLICITOR. 

1. It is not a legal use of municipal fu11ds to expend them in pa:yment for 
services of an attorney employed by the city council in contesting the constitu­
tionality of the flood conservancy act. 

2. If the city solicitor desires counsel to assist him in conducting such 
matters, and so advises city council, the council may authorize by ordinance the 
employment of counsel for said purpose, unless provision is made in the new 
charter for such employment. Council alone has no power to employ special counsel, 
unless provision is made by a new charter. 

3. Such contract of employment of special counsel must be certified to by the 
city auditor. 

CoLUMBUS, OHIO, May 5, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of March 25, 1914, you submit the following ques­
tions for opinion thereon: 

"First. Is it. a legal use of municipal funds to be expended in the pay­
ment of services of an attorney, employed by the city council, in contest­
ing the constitutionality of the flood conservancy act? 

"Second. Must such employment be made through the city solicitor, 
and may council also provide for an attorney to uphold the constitutionality 
of said law? 

"Third. Must the contract of employment of said special counsel be 
certified to by the city auditor?" 

In answer to your first question will say, municipal corporations in their public 
capacity, possess such powers and such only as are expressly granted by statute, 
and such as may be implied as essential to carry into effect those which are expressly 
granted. (See case of Ravenna vs. Penn. Co., 45 0. S., 118.) 

The general powers of a municipal corporation are found in sections 3615 to 
3676 of the General Code, and none of these sections authorize the employment of 
special counsel for a city by the city council. 

The special powers of a municipal corporation are found in section 3677 as 
amended May 3, 1913, 103 0. L., 496, and said section contains fourteen subdivisions 
and none of these subdivisions authorize the employment of special counsel by a 
city council, expressly or by implication. 

The next question would be, does the new constitution which was adopted 
September 3, 1913, enlarge the powers of municipal corporations? 

There is no question but what the new constitution enlarges the powers of 
municipal corporations in many respects, but I find no provision of the new con­
stitution which enlarges the power of council with respect to the employment of 
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special counsel, unless it would be section 3 of article XVIII of the new constitution. 
That section is as follows: 

"Any municipality may frame and adopt or amend a charter for its 
own government and may, subject to the provisions of section 3 of this 
article, exercise thereunder all powers of local self-government." 

Under these provisions municipal corporations have the power of self-govern­
ment and may prO\·ide in a charter to be adopted by the people of the municipality 
the right to employ special counsel regardless of statutory powers heretofore enu­
merated. If such power is provided for in the new charter, council or a similar 
governing body would have the right to exercise the power of employing counsel 
without regard to the decisions of the court heretofore rendered. But before such 
authority could be exercised, there would have to be a provision in the charter 
adopted by the municipality and where there is such power expressly exercised or 
set forth in the charter, it would then govern in respect to the powers of employing 
special counsel. Otherwise council would be governed by the powers now delegated 
to them by statute. 

Section 4211 of the General Code seems to prohibit the city council from ap­
pointing employes of a city. Said section reads as follows: 

"The powers of council shall be legislative only, and it shall perform 
no adiminstrative duties whatever, and it shall neither appoint nor confirm 
any officer or employe in the city government except those of its own body, 
except as otherwise provided in this title. All contracts requiring the 
authority of council for· their execution shall be entered into and conducted 
to performance by the board or officers having charge of the matter to 
which they relate, and after authority to make such contracts has been given 
and the necessary appropriation made council shall have no further action 
thereon." 

In view of the statutes and decisions council has no authority to employ special 
counsel unless such authority fs contained in the new charter adopted by each 
municipality under the new constitution. 

Answering your second question would say the latter part of this question, viz., 
"may council also provide legal counsel to uphold the constitutionality'of said law," 
would ha\·e to be answered in the same way as the first question, that is, council 
has no authority to employ special counsel unless provision is made by a new 
charter. But the first part of the second question would be, "can council authorize 
a city solicitor to employ special coumel to assist him in contesting the validity 
of the conservancy act (house bill N'o. 19, as amended, house bill No. 38). 

In answer to this branch of the question would say the city solicitor, by virtue 
of section 4305, General Code, is made the legal adviser of all the officers of the 
city, including members of council in their official capacity. If he should advise 
council it would be for the best interests of the city to ascertain whether or not 
the conservancy act is constitutional and that it would be necessary for him. to 
have assistance to present the matter to the courts of Ohio, council could authorize 
by resolution that the city solicitor contest this legislation through the courts in 
order to ascertain whether or not such legislation would be a valid enactment, and 
by virtue of sections 4306 and 4307, as: amended May 5, 1911 (vol. 102, p. 131 0. L.) 
there would be implied authority at least, if not express authority in council to 
authorize, by ordinance, the solicitor to employ special or assisting counsel for 
said purpose. Therefore, would say the employment would have to be made through 
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the city solicitor, unless, as before stated, the new charter made express provision 
for such employment. 

In villages, council, by virtue of section 4220, have authority to employ legal 
counsel. 

In answer to your third question would say, by virtue of section 3806 of the 
General Code and also by the decision of the supreme court, found in 62 0. S., 80, 
which requires all such ordinances making provision for such expenses must be 
certified to by the city auditor. 

There still remains the question "can city council through its city solicitor, 
authorize the employment of a special counsel to uphold the constitutionality of the 
conservancy act?" 

In answering this question, would say it would depend largely on the advice 
of the city solicitor as to whether or not it would be for the best interest of the 
city to uphold or contest the validity !of the conservancy act. But he could not 
consistently advise both ways and if he decided that the interests of the city would 
be best served by contesting the validity of the enactment, in order to be consistent, 
he would have to pursue this niethod, and therefore would not be authorized, and 
the council would not be authorized through him, to employ counsel to uphold the 
constitutionality of the enactment. 

920. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

DECLARING AN OFFICE VACANT-FAILURE TO GIVE BOND-NOTICE 
OF ELECTION. 

Section 7 of the General Code has no application in the case of a referendum 
on a resolution declaring the office of member of public affairs vacant, under section 
4242, General Code, nor is the referendum provision applicable to municipalities 
in the application of such an act of council, under section 4242, General Code. 

CoLUMBUS, OHIO, May 5, 1914. 

HoN. NEWTON 0. MoTT, City Solicitor, Geneva, Ohio. 

DEAR SIR :-On January 13, 1914, you submitted for an opinion the following 
question: 

"Is a referendum on a resolution declaring the office of member of 
the board of public affairs vacant under section 4242, General Code, oper­
ative or is the office in question vacant under section 7 of the General Code 
with~ut a resolution under section 4242, the officer in question failing to 
give bond within ten days after notice of election?" 
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Sections 7, 4242 and 435R of the General Code are as follows: 

"Section 7. A person elected or appointed to an office who is required 
by law to give a bond or security previous to the performance of the 
duties imposed on him by his office, who refuses or neglects to give such 
bond or furnish such security, within the time and in the manner -prescribed 
by law, and in all respects to qualify himself for the performance of such 
duties, shall be deemed to have refused to accept the office to which he 
was elected or appointed, and such office shall be considered vacant and be 
filled as provided by law. 
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"Section 4242. The council may declare vacant the office of any person 
elected or appointed to an office who fails to take the required official oath 
or to give any bond required of him, within ten days after he has been 
notified of his appointment or election, or obligation to give a new or ad­
ditional bond, as the case may be. 

"Section 4358. \Vhen the council, in accordance with the provisions of 
this chapter, establishes a board of trustees of public affairs, the mayor of 
the village shall appoint the members thereof, subject to the confirmation 
of the council. Such appointees shall hold their respective offices until their 
successors have been elected according to law and such successors shall be 
elected at the next regular election of municipal officers held in such vil­
lage." 

Your question involves first a construction of the first two statutes above set 
out, and it is necessary to determine which of these two statutes are to be allowed 
to govern, if both are not to be permitted operation. 

Section 7 applies to persons elected or appointed to an office, who are required 
by law to give a bond or security as a condition precedent to the performance of 
the duties of the office. ::\Tembers of the board of trustees of public affairs are re­
quired to give bond by authority of council under section 4219, General Code, and 
the question presented, therefore, is whether or not a bond required by council is 
a bond which is required by law, within the meaning of section 7 of the General 
Code, above quoted. 

"The terms 'by-laws,' 'ordinances,' and 'municipal regulations' have sub­
stantially the same meaning and are defined to be 'the laws of the cor­
porate district. made by the authorized body, in distinction from the 
general law of the state.' They are local regulations for the government 
of the inhabitants of the particular place. 

"They are 11ot la-ws in the legal sense, though binding on the community 
affected; they are not prescribed by the supreme power of the state, from 
which alone a law can emanate, and therefore, cannot be statutes which 
are the written will of the legislature, expressed in the form necessary to 
constitute parts of the law." 

(Rutherford vs. Swink, 96 Tenn., 564.) 

"An ordinance is not in the constitutional sense a public law. It is a 
mere local rule, or by-law, a police or domestic regulation, devoid in many 
respects of the characteristics .of public or general laws." 

(State vs. Fourcade, 45 La. Ann., 717.) 
(::\Iclnerney vs. City of Denver, 17 Colo., 302.) 
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"An ordinance is not a public or a general law, but a local rule or a 
by-law. * * *" 

(City of Greeley vs. Hamman, 12 Colo., 94.) 

In view of these decisions I am of the opinion that section 7 ap!)lies 0nly to 
such officers as are required to give bond by virtue of a state law, to wit: an enact­
ment of the legislature-and that such section has no application to persons who are 
required to give a bond by act of a municipal legislative board. Such section, there­
fore, does not have application to the case at hand, and section 4242, General Code, 
must be allowed to control. 

The part of your question remaining to be considered, therefore, is whether 
when council declares vacant the office in question, such action is subject to the 
referendum provisions provided in 103 0. L., page 211. 

It will not be contended that initiative and referendum provisions are intended 
to have application to other than legislative acts, section If of article II of 1he 
constitution reserving the powers of initiative and referendum to municipalities 
only with respect to all questions which such municipalities "may now or hereafter 
be authorized to control by legislative action." · 

Referendum act, 103 0. L., page 211, section 4227-2 of the General Code, ex­
tends the referendum provisions of "any ordinance or other measure passed by 
council." 

The term "measure" is defined as follows: 

"A specified act or course of procedure designed as a means to an end; 
an expedient; method; step; specifically a legislative bill; as foolish meas­
ures; a party measure. (Standard Dictionary.) 

"A determinate action or procedure intended as a means to an end; 
anything devised or done with a view to the accomplishment of a purpose; 
specifically, in later use, any course of action proposed or adopted by a 
government or a bill introduced into the legislature; as measures, (that is, 
bill or bills) for the relief of the poor. (Century Dictionary, No. 15.) 

"1\Ieans to an end; viewed as being preparatory steps to the e11d ior 
which they are to lead; an act, step or proceeding designed for the ac­
complishment of an object; an extensive signification of the word 'ap­
plicable' to almost every act preparatory to a final end, and by which it 
is to be attained; as legislative measures; political measures; prudent 
measures. (\Vebster's Dictionary, No. 9.)" 

l am of the opinion that the term "measure," as used in section 4227-2, General 
Code, is intended to cover only such other legislative acts of council as are not 
comprehended by the term "ordinance;" thus rules, regulations or resolutions of 
council may be of a legislative character and yet not necessarily be regarded as 
ordinances. (See title "legislative" in words and phrases, volume 5.) 

The act of declaring an office vacant, like that of appointing an incumbent to 
an office, is clearly of an executive or administrative character; or it may have in 
it an element of judicial action. It is clear, however, that such action cannot be 
in. any sense regarded as legislative in its nature. The nature of the act and the 
necessities of the case require peremptory action such as could not reasonably or 
consistently be subjected to the delay incident to referendum procedure. 

In section 4227-5, General Code, wherein the legislature withdraws the provisions 
of the act from application to cities, which, by a charter, have provided referendum 
provisions "for their own ordinances or other legislative measures," it is made clear 
that the act is not intended to apply to other than legislative measures, since this 
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statute is most manifestly not intended in any way to amplify or restrict the 
scope of the meaning of section 4227-2. In other words, in the later expression, the 
legislature most manifestly means the same as it does in the former expression of 
the ground covered by the referendum provisions. 

Stating my conclusion succinctly, therefore, I am of the opinion that section 
7 has no application to the case at hand, and that the referendum provisions, ap­
plicable to municipalities, have no application whatever to an action of council, 
under section 4242, General Code. 

921. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

STREET IMPROVE:VIENT- BOND SALE- ROAD IMPROVEMENT­
TOWNSHIP TRUSTEES. 

Township trustees have 110 authority to pay to a village out of funds received 
from a bond sale for road improvement, a sum equal to the amount the township 
-would have been required to pay had it undertaken to improve the street, as it had 
the right to do, Hilder sections 5976-7018, General Code. The only authority they 
WO!lld have would be to improve said streets themselves. 

CoLUMBus, OHIO, May 5, 1914. 

HoN. W. J. ScHWENCK, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR SIR :-1 acknowledge the receipt of your letter of April 8th, wherein you 
state: 

"Some twenty years ago the village of New Washington, Cranberry 
township, this county, improved some of its streets by macadamizing same, 
and paid for said improvement out of the general revenue of the village. 
About fourteen years ago, the township including the village of New Wash­
ington, voted under what is now sections 6976 to 7018 of the General Code, 
which carried, and under that authority a good portion of the main roads 
of the township have been improved by macadamizing as provided by the 
above sections, and the bonds issued to pay said improvements have been 
paid by a tax levied on all the real and personal property of the township 
including all the property of the village. 

"The streets improved by the village prior to the vote under section 
6978, et seq., are streets that connect with roads running through the town­
ship that have since been improved by the authorities of the township 
under said sections above mentioned; and are also streets that could have 
been improved by the township trustees under the law above referred to, 
had the village not improved them before. 

''The village now desires to pave the streets by it formerly improved, 
and the question now is, can the trustees legally pay to the village out of a 
fund received from a sale of bonds for road improvement, a sum equal 
to the. amount the township would have been required to pay, had it orig­
inally macadamized those streets? . 

"If the foregoing is answered in the affirmative, how could this be 
clone? \Vould a resolution reciting the facts and appropriating so much, and 
ordering it paid to the treasurer of the ,·illage be the proper way, and 
would this protect the township officers?" 
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Sections 6976 to 7018, General Code, provides a method for the improvement of 
roads within a township by general taxation upon a vote of the people. 

As is well known, township trustees are officers of limited jurisdiction and have 
only such powers as are conferred upon them by statute. All power is expressly 
granted to the trustees under these statutes to improve streets within a city or 
village in the township and there is no doubt of their right to expend the money 
raised by taxation or the sale of bonds for this purpose. 

As the statutes do not authorize it to be done, I am of the opinion that the 
trustees of Cranberry township may not turn over any part of the funds raised by 
virtue of section 6976 to 7018 to the village of New Washington for the purpose of 
paving the streets thereof. 

922. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE RIGHT OF TRUSTEES AND SUPERINTENDENTS OF CHILDREN'S 
HOMES TO PLACE CHILDREN UNDER THEIR CARE WITH PRI­
VATE FAMILIES. 

The trustees and superi11tendents of children's homes have authority to place 
children under their care in Private families either temporarily or permanently with­
out the conswt of the living parent or parents. 

CoLUMBus, 0Hro, May 5, 1914. 

HoN. WESLEY S. THURSTIN, }R., City Solicitor, Toledo, hOio. 

DEAR SIR :-I have your letter of February 25, 1914, as follows: 

"The question has arisen in my department relative to the authority of 
trustees and superintendents of children's homes to place children in pri­
vate families either temporarily or permanently, without the consent of the 
living parent or parents." 

Sections 3093 and 3096 of the General Code, as amended in 103 0. L., read 
in part: 

"(3093) All inmates of such home who by reason of abandonment, 
neglect, or dependence have been admitted, or who have been by the parent 
or guardian voluntarily surrendered to the trustees, shall be under the 
sole and exclusive guardianship and control of the trustees during their 
stay in such home, until they are eighteen years of age, and if such child 
is placed out or adopted, such control shall continue until such child be­
comes of lawful age. 

"(3096) , The trustees shall require an agreement in a form to be pre­
scribed by the board of state charities, in writing to be 'entered into, that 
such child so placed out shall be furnished with good and sufficient food, 
clothing and a public school education, and if deemed by the trustees to the 
interest of the child that such provisions be made, that there shall be pay­
ment to it of a reasonable amount to be named in the agreement, to be 
paid in such amounts and times as may be specified. Children may be placed 
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in homes on trial without any written agreement. For the purpose of 
securing the well-being and progress of such children, and the enforcement 
of the agreement, the trustees shall have the control and guardianship of 
such children until they become of age." 

Section 3095 of the General Code, reads in part: 

"The trustees shall seek homes in private families for all children 
eligible to be placed out, but before allowing a child to leave the home, they 
shall cause the proposed foster home to be carefully investigated and satisfy 
themselves that such persons are suitable to have the care and bringing up 
of the child." 
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From a reading of these sections, it is clear that the inmates of the children's 
home are under "the sole and exclusive guardianship and control of the trustees" 
during their stay in such home, until they are 18 years of age; that the trustees 
have authority to place the children in private homes and that when so placed the 
guardianship and control of said children continues to be vested in the trustees 
until they (the children) are of lawful age. 

Under section 3095 it is the duty of the trustees to secure proper homes for 
the children, and when after a careful investigation they deem it for the best interest 
of a child to place it in a certain private home, I know of nothing that can hinder 
them. The law gives them the absolute control and guardianship of the child, and 
this is sufficient authority to support their action. 

It is therefore my opinion that 'the trustees of children's homes may place 
children in private families, either temporarily or permanently, without the consent 
of the living parent or parents. 

923. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

EMPLOYMENT AGENCIES-FEE FOR RENEWAL OF LICENSE MUST BE 
PAID ANNUALLY. 

The onusszon of the words "per annum" in section 886 of the General Code is 
a mistake and these words must be read into this section and the amounts prescribed 
in that statute 1llltst be paid mmually for the renewal of licenses by employment 
agencies operating i11 cities a12d villages of the population respectively enumerated. 

CoLUMBUs, OHIO, May 8, 1914. 

Industrial Commission of Ohio, HoN. l\I. B. HAMMOND, Commissioner in Charge 
of Employment Agencies, Columbus, Ohio. 

GENTLEMEN :-Under favor of April 24th, you request my opinion as follows: 

"Under section 886 of the General Code of Ohio, persons, firms or 
corporations desiring to open, operate or maintain a private employment 
agency for hire, in which fees are charged to applicants for employment 
or applicants for help, are required to obtain a license from the commis­
sioner of labor statistics (now the industrial commission of Ohio) and 
pay a fee according to the population of the municipality. 
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"The section as now worded does not state that this license is to be 
secured annually but it does state that 'the commissioner may refuse to 
issue or renew a license to an applicant if, in his judgment, such applicant 
has violated the law,' etc. l\Iay I ask you to render an opinion as to ·whether 
the commission is warranted in interpreting this section of the act so as to 
require a private employment agency to renew its license annually and 
pay the fee stipulated by law? Such has been the custom and is now the 
practice of the commission. Three agencies, however, have failed to renew 
their licenses, and, as I understand, the managers claim that ·under the 
statute they are not obliged to pay any fee other than that demanded at 
the time the original license was issued." 

Section 886 of the General Code is as follows: 

"No person, firm or corporation shall open, operate or maintain a 
private employment agency for hire, or in which a fee is charged an ap­
plicant for employment or an applicant for help, without obtaining a license 
from the commissioner of labor statistics, and paying to him a fee ac­
cording to the population of the municipality as shown by the last preceding 
federal census, viz.: 

In cities of 50,000 and upward----------------------------------­
In cities of 16,000 to 50,000-------------------------------------­
ln cities of less than 16,000--------------------------------------
ln villages ------------------------------------------------------

$100 00 
75 00 
50 00 
25 00 

"The commissioner may refuse to issue or renew a license to an ap­
plicant if, in his judgment, such applicant has violated the law relating 
to private employment agencies, or is not of good moral character." 

This statute as first enacted appears in 97 0. L., p. 485: 

AN ACT. 

To license and regulate private employment agencies within the state of 
Ohio. 

Be it enacted by the General Assembly of the State of Ohio: 
"Section I. (That) no person, firm or corporation in this state shall 

open, operate or maintain a private employment agency for hire, or where 
a fee is charged to either applicant for employment or for help without 
first obtaining a license for the same from the state commissioner of labor 
statistics. Such license fee in cities shall not be less than fifty dollars ($50.00) 
nor more than one hundred dollars ($100.00) per annum. In villages not 
less than ten dollars ($10.00) nor more than twenty-five dollars ($25.00) 
per annum. * * *" 

It will be seen that the codifying commission made a change in the statute so 
as to classify the cities and villages as to population and respective amounts to be 
paid for a license. In making such change however the codifying commission 
omitted the words "per annum," which appeared in the act as originally enacted. 
That this omission was the result of a mistake purely and simply is manifested 
beyond all doubt by reason of the fact that the statute as formulated by the codify­
ing commission still contains a reference to renewal of licenses. The rig4t to 
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correct a palpable mistake in a statute by resorting to legitimate rules of construc­
tion for the purpose of uncovering the actual legislative intent is fundamental. 

Sections 410-413, Sutherland on Statutory Construction. 

Furthermore, the right to resort to original acts in case of revisions and mod­
ifications for the purpose of correcting mistakes and clearing up ambiguities is 
equally well settled. • 

Sections 450-451-452, Sutherland on Statutory Construct_ion: 

"Under well settled rules of construction 'where the general statutes of 
the state are revised and consolidated, there is a strong presumption that 
the same construction which the statute had before revision should be ap­
plied to the enactment in the revised form, although the language may have 
been changed.' In such case the court is only warranted in holding the 
construction to be changed when the intent of the legislature to make such 
change is clear and manifest." 

Insurance Co. vs. ::\IcBee et al., 85 0. S. 161, at p. 1, citing, State ex rei vs. 
Commissioners 36 0. S., 326; Heck vs. State, 44 0. S., 536; State ex rei. vs. Stockley 
45 0. S., 308. 

The mistake of the codifying commission in the omission of the words "per 
annum" is manifest. I am, therefore, of the opinion that these words must be read 
into section 886 of the General Code, and that the amounts prescribed in that statute 
must be paid annually for the renewal of licenses by employment agencies operating 
in the cities and villages of the populations respectively enumerated. 

924. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

UNDER HOUSE BILL NO. 33, AMENDING SECTION 30, THE BALANCE 
OF THE FINES AND PENALTIES IS TO BE PAID MONTHLY TO 
THE TREASURER OF THE CITY OF CINCINNATI, OHIO. 

Under a mandatory act passed at the special session of the general assembly 
fifteen per cent. of all fines a1zd penalties assessed and collected in tlie Cincinnati 
municipal court is posable to the Hamilton county law library association. 

Also the balance over and above the amount equal to that paid to the judges, 
clerks and prosecuting attorneys, no matter lzow much in excess of fifteen per cent. 
should be paid ta the library association. 

CoLUMBUS, OHIO, May 8, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GI'.NTLEMEN :-Under date of March 31st, you asked my opinion upon the fol-
lowing questions: 

"1st. Under the amendatory act passed at the special session, what part 
of the fines and penalties assessed and collected in the Cincinnati municipal 
court is payable to the Hamilton county law library association? 
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"2nd. To whom is the amount equivalent to ·the salaries of judges, 
clerk and prosecuting attorney of the Cincinnati municipal court to be 
paid?" 

1. House bill No. 33, amending section 30, 103 0. L., 279, reads as follows: 

"Section 30. The clerk of the municipal court shall have power to ad­
minister oaths and take affidavits and to issue executions upqn any judg­
ment rendered in the municipal court, including a judgment for unpaid 
costs; he shall hav·e power to issue and sign all writs, process and papers 
issuing out of the court, and to attach the seal of the court thereto; shall 
have power to approve all bonds, recognizances and undertakings fixed by 
any judge of the court or by law; shall file and safely keep all journals, 
records, books and papers belonging or appertaining to the court, record 
its proceedings and perform all other duties which the judges of the court 
shall prescribe, and all other duties heretofore enjoined upon the clerk 
of the police· court by section 3056 of the General Code. He shall pay 
over to the proper parties all moneys received by him as clerk; he shall 
receive and collect all costs, fines and penalties; and shall pay all costs 
and subject to the provisions of section 3056 of the General Code, the 
balance of such fines and penalties monthly to the treasurer of the city 
of Cincinnati and take his receipt therefor, but money deposited as security 
for costs shall be retained by him pending the litigation; he shall keep a 
book showing all receipts and disbursements, which shall be open for 
public inspection at all times; and shall on the first Monday of each term 
of court make to the city auditor a report of all receipts and disburse­
ments for the preceding term. He shall succeed to all and shall have 
all the powers and perform all the duties of police clerks, and as to the 
selection of the deputy clerks, he shall have the power to appoint a chief 
deputy and such number of other deputies and assistants as shall be desig­
nated from time to time by the council of the city of Cincinnati as here­
inafter provided." 

The above section evidently was intended to give to the Hamilton county law 
library association the same portion of the fines and penalties assessed in the 
municipal court as the law library associations in other counties receive under 
virtue of Code section 3056, which reads as follows: 

"Section 3056. All fines and penalties assessed and collected by the 
police court for offenses and misdemeanors prosecuted in the name of 
the state, except a portion thereof equal to the compensation allowed by 
the county commissioners to the judges, clerk and prosecuting attorney 
of such ccourt in state cases shall be retained by the clerk and be paid by 
him quarterly to the trustees of such law library associations, but the sum 
so retained and paid by the clerk i:>f said police court to the trustees of 
such law library association shall in no quarter be less than 15 per cent. 
of the fines and penalties collected in that quarter without deducting the 
amount of the allowances of the county commissioners to said judges, 
clerk and prosecutor. In all counties the fines and penalties assessed 
and. collected by the common pleas court and probate court for offenses 
and misdemeanors prosecuted in the name of the state, shall be retained 
and paid quarterly by the clerk of such courts to the trustees of such 
library association, but the sum so paid from the fines and penalties as­
sessed and collected by the common pleas and probate courts shall not 



ATTORNEY GENERAL. 

exceed five hundred per annum. The moneys so paid shall be expended 
in the purchase of law books and the maintenance of such association." 
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The effect of the amendment to section 30, then, is that not less than 15 per 
cent. of all fines and penalties should be paid to the library association, with jhe 
further provision that in the event the amount paid to the judges, clerk and• pros­
ecuting attorney of said court did not equal the total amount of fines and penal­
ties collected, then the balance over and above an amount equal to that paid to 
the judges, clerk and prosecuting attorney, no matter how much in excess of 15 
per cent., should be paid to the library association. 

As an illustration, should the amount of fines and penalties for one month 
amount to five hundred dollars, and the amom.; payable to the judges, clerk and 
prosecuting attorney be one thousand dollars, then the library association would 
receive seventy-five dollars, or 15 per cent., and there would be turned over to the 
city treasurer for the salaries of said officers the balance, or four hundred and 
twenty-five dollars. 

Again, should the amount of salaries of said officials be one thousand dollars, 
and the total of fines and penalties be two thousand dollars, then there should 
be turned over to the library association the difference between said amounts, or 
one thousand dollars. 

2. Under house bill ::--Jo. 33 amending section 30, the balance of the fines and 
penalties is to be paid monthly to the treasurer of the city of Cincinnati. The 
fact that Code section 3056 has been by reference incorporated in said section 30 
does not require that in the city of Cincinnati the balance should be paid to the 
county treasurer as in other counties. 

925. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLICATION OF LEGAL NOTICE- WHERE SUCH LEGAL NOTICE 
MAY BE PUBLISHED-RATE TO BE PAID FOR PUBLICATION OF 
SUCH NOTICE. 

TVhere there is one paper published in a mu11icipality and this paper refuses to 
publish legal 1zotices, unless it receives the maximum rate therefor, if upon the 
te11der of the usual price for the publication of similar notices in such paper, said 
paper refuses to publish such 11otices, publication may lawfully be made in a news­
paper of general circulation in a city under section 4676, General Code. 

CoLUMBus, 0Hro, May 11, 1914. 

HoN. AMos C. RuFF, City Solicitor, Canal Dover, Ohio. 

DEAR SIR :-Under date of February 7, 1914, you inquire: 

"\Vhere there is only one paper published in a municipality, and that 
paper insists in charging the highest maximum legal rate, which rate is 
from two to three times higher than its regular commercial rate, what 
remedy, if any, has that municipality?" 
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This question might be answered without going into a discussion of the laws 
generally applicable to publication of ordinances and the like in municipalities, but 
so many questions are being presented that it is thought best to deal in detail with 
the matter at this time. 

In an opinion to the bureau of inspection and supervision of public offices, 
dated October 11, 1911, and found on page 314 of attorney general's report 1911-1912, 
I called attention to the fact, that section 1536-621, now section 4227, General Code, 
prior to the revision contained the following language: 

"Ordinances of a general nature, or providing for improvements shall 
be published in some newspaper of general circulation in the corporation, 
if a daily, twice; if a weekly, once before going into operation." 

By the codification the words italicized above were left out and the sentence 
was made to read : 

"Ordinances of a general nature or providing for improvements shall · 
be published as hereinafter provided before going into circulation." 

In that opinion I held that in order to prevent a great deal of confusion it was 
necessary that the words found in section 1536-621, and omitted in the codification 
should be restored, which authorizes publication of the classes named to be published 
in a newspaper of general circulation, once if a weekly and twice if a daily, thus 
doing away with the difficulty arising from the fact that no provision is made in 
the code for the publication of ordinances and the like, where only one newspaper 
is published in the municipality, which conclusion is not out of harmony with section 
4229, G. C., which required publication in two newspapers of opposite politics, "if 
there are ~uch in the municipality." · 

The sections of the General Code in reference to publication of ordinances and 
the like are the following: 

Section 4227, which reads: 

"Ordinances, resolutions and by-laws shall be authenticated by the sig­
natures of the presiding officer and clerk of council. Ordinances of a gen­
eral nature, or providing for improvements shall be published as herein­
after provided before going into operation. No ordinance shall take effect 
until the expiration of ten days after the first publication of such notice. 
As soon as a by-law, resolution or ordinance is passed and signed, it shall 
be recorded by the clerk in a book to be furnished by the council for the 
purpose." 

Section 4228, which reads: 

"Ordinances and resolutions requmng publication shall be published 
in two newspapers of opposite politics, published and of general circulation 
in such municipality, if such there be, and shall be published in a news­
paper printed in the German language if there is in such municipality 
such a paper having a bona fide paid circulation within such municipality 
of not less than one th~usand copies. Proof of such circulation shall be 
made by the affidavit of the proprietor or editor of such paper, and shall be 
filed with the clerk of the council." 

Section 4230, which reads : 

"vVhen ordinances are revised, codified, rearranged and published in 
book form and certified as correct by the clerk of council and the mayor, 
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such publication shall be a sufficient publication, and the ordinance or several 
ordinances so published in book form, under appropriate titles, chapters 
and sections, shall be held the same in. law as though they had been pub­
lished in book form, which has not been published according to law, and 
which contains entirely new matter shall be published as heretofore re­
quired by law. Such revision and codification may be made under ap­
propriate titles, chapters and sections and in one ordinance containing one or 
more subjects." 
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Section 4232, which reads: 

"In municipal corporations in which no newspaper is published, it shall 
be sufficient publication of ordinances, resolutions, statements, orders, proc­
lamations, notices and reports, required by this title to be published, to post 
up copies thereof at not less than five of the most public places in the cor­
poration, to be determined by the council, for a period of not less than 
fifteen days prior to the taking effect thereof. Advertising for bids for 
the construction of public improvements shall be published in at least one 
newspaper of general circulation in the corporation for not less than two 
nor more than four consecutive weeks. X otices of the sale of bonds shall 
be published in such manner and for such time as is provided in this title for 
the sale of bonds by a municipal corporation, when not sold to the sinking 
fund. The clerk shall make a certificate of such posting and the times 
when and places where clone, in the manner provided in the preceding 
section, and such certificate shall he prima facie evidence that the copies 
were posted up as required." 

Section 4676, which reads : 

"\Vhen in this title a notice is directed to be published in a newspaper, 
and no such paper is published at the place mentioned, or if such news­
paper is published at the place, hut the publisher refuses on tender of his 
usual charge for a similar notice, to insert it in his newspaper, a publica­
tion in any newspaper of general circulation at such place shall be suf­
ficient. X othing in this section shall be construed to dispense with posters 
where they are proviqed for." 

Section 6255, which reads : 

"For sufficient publication of a notice or advertisement, required by law 
to be published. for a definite period, at least one side of the newspaper 
in which such publication is made shall be printed in the county or munic­
ipal corporation in which such notice or advertisement is required to be 
published." 

\Vith the language restored to section 4227 as above shown, I am of the opinion, 
1. That where there are two newspapers of opposite politics in a municipality, 

publication must be made in both. Section 4228, G. C. 
2. \Vhere there is only one newspaper published in a municipality, and it is of 

general circulation therein, publication may be made in it under favor of the re­
stored language of section 4227, G. C. 

3. \Vhen the ordinances are codified, revised or rearranged and published in 
book form, such publication is sufficient. Section 4230, G. C. 
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4. Where there is no newspaper published in the municipality, publication may 
be made by posting as provided in section 4232, General Code. 

5. vVhere there. is one newspaper published, and it refuses to. publish on tender 
of the usual charge made in such newspaper for a similar notice, publication may be 
made in a newspaper of general circulation in such municipality under the provisions 
of section 4676, General Code. 

6. The fact that only one side of a newspaper is printed in the municipality 
will not deprive it of the right to make required publications, provided it is of 
general circulation in the municipality and publication therein, in the manner and 
for the times specified will be sufficient under section 6255 of the General Code. 

I am of the opinion, coming now to specifically answering your question, that 
if the newspaper refuses to publish notices upon being tendered the usual price 
for publication of similar notices in such paper, publication may lawfully be made 
in a newspaper of general circulation in your city under section 4676, General Code. 

926. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-RAE£ CASE. 

The decision in the case of Rabe et al. vs. Board of Education, does not in any 
way affect the rights of the board of education under section 5656, General Code. 

CoLUMBUS, OHIO, May 11, 1914. 

HoN. R. M. KNEPPER, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of March 21st, wherein you 
inquire respecting the effect of the de~ision of the supreme court in the case of 
Rabe et al. vs. Board of Education of Canton school district, recently decided, upon 
the power of the board of education to issue funding or refunding bonds under 
section 5656, General Code. 

The full text of the decision referred to appears in r~cent issues of the current 
legal publications, and I assume that you have had an opportunity to examine them. 

This c;ase arose under the law as it existed in the year 1912, and its conclusions 
are to be limited to the state of the law as it then existed. So much is apparent 
from the following paragraph of the opinion of Donahue J., which appears at 
page 277 of the Ohio Law Bulletin Supplement (issued March 23, 1914): 

"At this time under the amendment to the constitution (section 11, 
article XII) which provides that no bonded indebtedness of the state or any 
political subdivision thereof shall be incurred or renewed, unless in the 
legislation under which such indebtedness is incurred or renewed pro­
vision is made for levying and collecting annually by taxation an amount 
sufficient to pay said bonds and provide for a sinking fund for their final 
redemption at maturity, it is of the utmost importance that at the time of 
the incurring of such indebtedness the other needs of the political sub­
division proposing to issue the bonds should be taken into account, for this 
levy must continue during the term of the bonds in an amount sufficient 
to pay the interest and provide a sinking fund for their final redemption, 
even though the amount should exhaust the entire income available from 
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taxation and without regard to the current expenses. In other words, 
under this provision of the constitution, the payment of interest and the 
retirement of bonds are to be provided for first, and the current expenses 
become a secondary consideration. This amendment, however, has no ap­
plication to this case." 

Article XII, section 11 of the constitution provides that: 

"Xo bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying and 
collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their redemption at ma­
turity." 
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As interpreted by Judge Donahue this amendment has the effect of creating a 
preference among tax levies within the limitations prescribed by law in favor of 
those for the retirement of bonds issued subject to its provisions and against those 
for current expenses. Accordingly, if section 5656, General Code is still in force, 
and was not repealed by implication when the Smith law was enacted, it would 
appear that the power to borrow money under its provisions would not in any way 
be limited or affected by the ability of the taxing district to provide, within the 
limitations of the latter, sufficient revenue for its current expenses. 

In this particular, then, the Rabe case is to be distinguished from a case arising 
under the constitutional amendment, and so much of the decision therein as holds, 
or seems to hold, that levies for the retirement of bonded indebtedness are to be 
postponed to levies for current expenses does not apply to such cases. 

In my judgment, there is nothing in the Rabe case which would support the 
conclusion that sections 5656, et seq., General Code, were repealed by implication 
when the Smith law was passed. The reasoning of the court respecting the implied 
repeal of the sections involved in that case, viz., 7630 and possibly 7629 may be 
abstracted as follows: 

Section 7630 refers by name to the limitations of sections 7591 and 7592, Gen­
eral Code. These limitations were certainly repealed by implication when the Smith 
law was passed, because the latter imposed other limitations upon the levying power 
of boards of education. Therefore, section 7630 must be regarded as also repealing 
by implication, and the effect upon section 7629 is problematical. ' 

Sections 5656, et seq., are as follows: 

··section 5656. The trustees of a township, the board of education of a 
school district and the commissioners of a county, for the purpose of ex­
tending the time of payment of any indebtedness, which from its limits 
of taxation such township, district or county is unable to pay at maturity, 
may borrow money or issue the bonds thereof, so as to change, but not 
increase the indebtedness in the amounts, for the length of time, and at 
the rate of interest that said trustees, board or commissioners deem proper, 
not to exceed the rate of six per cent. per annum, payable annually or 
semi-annually. 

"Section 5657. When ,it appears to the trustees of a town?hip, board of 
education of a school district or commissioners of a county, to be for the 
best interests of such township, school district or county to renew, refund 
or extend the time of payment of any bonded indebtedness which has not 
matured and thereby reduce the rate of interest thereon, they may issue, 
for that purpose, new bonds, and exchange the bonds with the holder or 
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holders of such outstanding bonds, if such holder or holders consent to 
make such exchange and to such reduction of interest. 

"Section 5658. No indebtedness of a township, school district or county 
shall be funded, refunded or extended unless such indebtedness is first 
d~termined to be an existing, valid and binding obligation of such township, 
school district or county by a formal resolution of the trustees, board of 
education or commissioners thereof, respectively. Such resolution shall 
state the amount of the existing indebtedness to be funded, refunded or 
extended, the aggregate amount of bonds to be issued therefor, their number 
and denomination, the elate of their maturity, the rate of interest they 
shall bear and the place of payment of principal and interest. 

"Section 5659. For the payment of the bonds issued under the next 
three preceding sections, the township trustees, board of education or county 
commissioners shall levy a tax, in addition to the amount otherwise author­
ized, each year during the period the bonds have to run sufficient in amount 
to pay the accruing interest and the bonds as they mature." 

It will be obser~ecl that there is no reference in any of these sections to imy 
specific limitations although there is a general reference in section 5656 to the 
"limits of taxation of the district." Therefore in my opinion the reasoning of the 
court in the Rabe case cannot be applied in co.nsidering the effect of the adoption 
of the Smith law upon these sections. 

In my opinion, then, the decision in Rabe vs. board of education does not in 
any way affect the rights of a board of education under section 5656, General Code. 

I may state, however, that in my judgment the board of education may not 
issue either funding or refunding bonds under section 5656 in the face of the limita­
tions of the Smith law, and the requirements of section 11, of article XII of the 
constitution, unless at the time the bonds are issued it can be anticipated that the 
annual sinking fund and interest requirements thereof can be provided for within · 
the limitations of the Smith law without reference, however, to the probable needs 
of the district for current expenses. That is to say, the-Smith law and article XII, 
section 11 of the constitution, are both to be applied when any bonds are issued, 
whether under section 5656, General Code, or under any other section authorizing 
the issuance of bonds by any subdivision of the state. The situation, then, is similar 
to that which exists in certain states whose constitutions contain both provisions 
limiting tax rates and provisions requiring coincidental tax levies for the retire­
ment of bonds. The states in question are Texas and Louisiana. 

As to the joint effect of provisions like these Dillon on Municipal Corporations, 
volume 1, section 212, says: 

"* * * In- these constitutions there is * * * not only a requirement that 
provision shall be made for the levying of a tax for the payment of the 
principal and interest of the indebtedness, but the amount of the tax which 
may be levied is also limited. The direct requirement is that the tax shall 
be 'sufficient' to pay the debt, and this requirement carries with it a cor­
relative prohibition against incurring any debt greater than such amount 
as may be satisfied and paid by the levy of a tax within the limit of the 
constitution. In other words, the constitution requires not only that no 
debt shall ever be created above such a sum as the levy directed will pay, 
but also that" when and before the debt is created it shall be ascertained 
whether the maximum amount of the tax permitted by the constitution 
will annually pay the interest and provide for the principal or for the sink­
ing fund required by the constitution. The debt is.not to go beyond what a 
tax can be levied to pay. If at the time when the debt is incurred a tax 



927. 

ATTORNEY GENERAL. 

is levied which is not sufficient in amount to pay the interest and to create 
the prescribed sinking fund, the debt will be sustained up to the amount 
which is justitied by the tax directed to be levied and will be held to be 
invalid as to the excess. The law contemplates that the provision should 
appear to be sufficient, based on existing valuations when made, and unless 
it is so the issue oi bonds or the debt incurred would not be author­
ized. * * *" 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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;\IUNICIPAL CORPORATIOX- WATERWORKS J:MPROVE:\1ENT-MAN­
NER IN WHICH COXTRACT FOR SUCH 111PROVEMENT SHALL BE 
EXT ERED IXTO-LIABILITY Il'\SURANCE-PREMIUM 1\0T TO BE 
PAID FRO;\T BO~D ISSUE. 

A certain city is engaged in the construction of a dam in connection with its 
water supply; the work is repeatedly advertised and 110 bids received; the director 
of public service enters into a contract with a construction compmty ~tthereby the 
compally was to install and operate certain devices and equipments and thereby to 
construct the improz•eme11t, «•hile the city through the department of public service 
was to fumish all the material and all the labor. This arrangement is illegal. The 
Pa:ymeuts that have beeu made for the work done uuder this arrangement should 
not be disturbed, but a co11tract should be e1ztered into according to law for the 
construction of this work. 

Ju December, 1913, there ~cas no authorit:y for the city to insure itself against 
liability to its emploj•es on account of injuries received by them in the course of 
their emploj•ment. Pa:yments made for said insurance from the proceeds of a bond 
issue are invalid. 

CoLUMBUs, OHio, May 11, 1914. 

Bureau of Insp.:rtion and Supen,isioll of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLnrFx :-Under date of December 13, 1913, you requested my opinion upon 
four certain questions. I have l.Jeen unable to _answer one of these questions because 
it involves consideration of a decision of a court of appeals which has not, to the 
best of my knowledge, been reported, and I have been striving to procure a copy 
of this decision without success so far. 

At your further request I have separated two of the questions asked in your 
letter referred to from the others therein and make them the subject of a separate 
opinion. These questions arc as follows: 

"1. A certain city is engaged in the construction of a dam in con­
nection with its water supply at a very large cost. After repeated advertise­
ments for bids and successive failures to receive any bids, the director of 
public service entered into a contract with a construction company, by the 
terms of which the company was to install and operate certain devices and 
equipments and thereby to construct the improvement, while the city, 



~0 ANNUAL REPORT 

through the department of public service, was to furnish all the material 
and all the labor, presumably, other than that of a managerial nature. Your 
request is as to, 'what, if any, recommendation should be made by this de­
partment in regard to the methods employed in said construction work.' 

"2. The city is also paying a casualty company liability insurance to 
the extent of $4.00 per $100.00 in protection of the city's employes on said 
work, said insurance being paid out of the bond issue. Is the same legal?" 

You are familiar, of course, with the provisions of section 4328, General Code. 
As its provisions require careful analysis in connection with the question at hand 
however, I venture to quote it: It is in full as follows: 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision of 
that department not involving more than five hundred dollars. When an 
expenditure within the department, other than the compensation of persons 
employed therein, exceeds five hundred dollars, such expenditure shall first 
be authorized and directed by ordinance of council. When so authorized 
and directed the director of public service shall make a written contract with 
the lowest and best bidder after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper of general circulation 
within the city,'' 

The enclosed opinion to Hon. G. W. Adams, city solicitor of Wellsville, places 
upon this section an interpretation which affects the answer to your question. You 
will observe that in that opinion I hold that if the work contemplated in making 
an improvemt:nt involves a gross or aggregate expenditure of more than five hundred 
dollars in addition to the services of regular employes of the service department, 
the necessary contract must be authorized by council and let upon competitive bids. 

In connection with this opinion I refer you to my opinion under date of Feb­
ruary 3, 1911, volume 2, opinions of attorney general for that year, page 1510. In 
that opinion I cite the case of Lancaster vs. Miller, 58 0. S., 558, upon the prop­
osition that where the total cost of an improvement exceeds $500.00, it is not com­
petent under section 4328 to divide it into parts so as to make the cost of each part 
less than $500.00 and to contract separately for the construction of each part thus 
avoiding the statute. 

I also call attention to an opinion under date of July 12, 1913, to the city solicitor 
of Lima, a copy of which I think you have. In this opinion I held that it is not 
lawful for the director of public service to employ day laborers to perform public 
work without advertisement and receiving bids, and to pay such laborers from 
moneys arising from the sale of bonds, where the cost of the whole improvement 
will exceed $500.00. These conclusiol)s taken together furnish a complete answer 
to your question. 

Without holding whether or not a director of public service might lawfully enter 
into a series of contracts through competitive bidding, etc.,' looking to the com­
pletion of an improvement which when done will constitute a single public work, 
I am satisfied that it is not lawful for such a director of public service to furnish 
labor other than that regularly employed in the department on a large improvement 
of this kind. In furnishing such labor he would not be inviting competitive bids and 
yet he would be contracting for public work, the cost of which exceeds $500.00; 
so that even though he might advertise for bids for the furnishing of all materials 
as needed by the contractor who was conducting the work, he would be evading 
section 4328 to the extent of the cost of the labor involved. 

In the case which you submit the improvement is a single one, and has evidently 
been so regarded by the director of public service who has repeatedly sou~ht to 
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secure bids for the doing of the entire work, and the furnishing of all necessary 
labor and materials, but without success. The effort made by the director to meet 
the emergency, while ingenious, constitutes a violation of the statute just as much 
as if the work had been separated into different parts, each: costing less than $500.00, 
and no competitive bids had been invited as to any part of it. 

The purpose of the statute is to provide competition, and the competition must 
cover the entire work. This does not mean that the work must be let in a single 
contract, at least when the total of the improvement exceeds $10,000 (see section 
2362 to section 2364, inclusive, General Code) ; but it does mean that competitive 
bids must be invited so as to cover every branch of the work inclttding the fttrnish­
ing of labor. 

I take it that in the case mentioned by you, the labor furnished by the director 
of public service is not the regular force of the city, and that the laborers are com­
pensated out of the proceeds of a bond issue. This fact has been assumed. There­
fore, though it might be competent for the city to let separate contracts at the same 
time for different branches of the entire work, or for different kinds of material, it 
is not competent for the city to dispense with contracting for any part of the neces­
sary labor when the burden of paying that labor rests upon the bond issue, i. e., 
when the labor to be furnished is not that of regular employes of the department. 

For these reasons I conclude that the arrangement to which you refer is illegal. 
You ask me to advise what recommendation should be made by your department. 
Whether the demonstrated impossibility of getting the work done in any other 

way than that chosen by the director of public service may influence your depart­
ment in its action or not, I should certainly advise that the recommendation be that 
a contract to cover the entire work remaining undone be now entered into, but that 
payments already made on account of work done under the arrangement above 
described be left undisturbed. 

As to your second question. I beg to state that in December, 1913, there was no 
authority for a city to insure itself against liability to its employes on account of 
injurie~ received by them in the cour~e of their employment. A municipal corpora­
tion has such powers and such only as are expressly conferred upon it by law and 
those which flow therefrom by necessary implication. I note that it has been held 
that power to insure buildings is incidental to the power to erect and maintain 
them. French vs. :\Iillville, 66 N. J. L., 392. 

It might, therefore, be urged that the power to insure against liability on ac­
count of injury to employes results from the power to employ. I would be of a 
contrary opinion on this point, but do not deem it material because, as already held, 
in answer to your first question, there is no power to employ laborers in the manner 
in which they have been employed for the purposes stated. 

In addition to \Vhat has already been said, I notice that the premiums on account 
of the liability insurance have been paid from the proceeds of a bond issue for the 
construction of the improvement. This is clearly invalid. 

Your second question would, therefore, be answered, generally, in the negative. 

21-.A.. G. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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928. 

SCHOOL EXA:\IIXERS-SCHOOL EXA:\IINA TIOX-COl\IPEXSATIOX. 

Where all examillatioll for the gra11ting of a teacher's certificate is not held 011 

the date advertised, school examiners who attend such meeting and issue temporary 
certificates are not entitled to ally compensation therefor. 

CoLUMBus, OHio, May 11, 1914. 

The Bureau of Inspection and Supervisioll of Public Offices, Columbus, Ohio. 

GFNTLEMEN :-Under date of January 17, 1914, you submitted to this depart­
ment the following request for an opinion: 

"If for any reason an examination for the granting of teachers' cer­
tificates be not held on an advertised examination date, may the school 
examiners who attended said meeting and issued one or more temporary 
certificates legally receive the compensation provided for their services by 
section 7834, General Code?" 

In reply thereto section 7811 of the General Code provides for the appointment 
of a county board of examiners by the probate judge, said board to consist of three 
competent persons, and further· specifies the qualifications of the members of suclr' 
examining board. 

Section 7817 provides that each county examining board shall hold public 
meetings on the first Saturday of every month of the year unless Saturday falls 011 

a legal holiday, in which event such examination shall be held on the succeeding 
Saturday; and further that notice thereof shall be published in two weekly news­
papers of different politics, printed in the county, if two such papers are published. 
If not, then publication in one only is required. 

Section 7834 provides for the compensation of the ·members of such board, as 
follows: 

"Each member of the county board of s~hool examiners is entitled to 
receive ten dollars for each examination of fifty applicants or less, fourteen 
dollars for each examination of more than fifty applicants and less than 
one ·hundred, eighteen dollars for each examination of one hundred ap­
plicants and less than one hundred and fifty, twenty-two dollars for each 
examination of one hundred and fifty applicants and less than two hundred, 
and four dollars for each additional fifty applicants or fraction thereof, to 
be paid out of the county treasury on the order of the county auditor. 
Books, blanks and stationery required by the board shall be furnished by the 
county auditor." 

It is to be noted that under section 7834 the compensation of the members of 
the county examining boards is based upon the number of examinations only and 
not upon the number of certificates that may be issued by such board. The fact 
that the board of examiners attend a meeting on a date that was advertised as 
being a day for holding such examination and also issued one or more temporary 
certificates at that time, in no wise affects the prO\·ision contained in section 7834, 
supra, regarding their compensation. The members can only be compensated in 
accordance 'with said section 7S34, General Code, supra, and that amount of com-
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pensation depends upon the numher of persons examined. Inasmuch as no examina­
tion was held at all, I am of the opinion, in direct answer to your question as stated 
in your request, that the school examiners are not entitled to any compensation. 

929. 

Yours very truly, 
TD!OTHY s. HOG.\N, 

Attorney· General. 

STATE FIRE :\IARSHAL TAX-FRANCHISE TAX-~IETHOD OF CAL­
CULATIOX OF SUCH TAX. 

The state fire marshal ta.r 11ot being a franchise tax, the method prescribed b:y 
section 841 for calculati11g the same 011 gross premium receipts being explicit, and 
ue·uer having bem cha11gcd si11ce the original enactment of section 5432, et seq., has 
110 beari11g whatever 011 the questio11. The proper method of calculation i.l' one-
half of o11e per CCIII. of the gross premium receipts. . 

CoLUMBus, OHio, i-.Iay 22, 1914. 

HoN. R. i-.1. Sl\L\LL, Supcrilllclldcllt of 111sura11ce, Columbus, 0/zio. 

DEAR SIR :-On :\fay 8, 1914, you made the following request for my opinion: 

"In behalf of the insurance department of the state of Ohio, I request 
that you kindly gi,·e your opinion on that part of section 841, General Code, 
which is as follows: 

"'For the purpose of maintaining the department of ~tate fire marshal 
and the payment of the expenses incident thereto, each fire insurance 
company doing business in this state shall pay to the superintendent of in­
surance in the month of X ovemlJer. each year, in addition to the taxes re­
quired by law to be paid by it, one-half of one per cent. on the gross premium 
receipts of such companies on all husi1~ess transacted hy it in Ohio during 
the year next preceding as shown by its annual statement under oath to the 
insurance department.' . 

"Section 5433 of the General Code provides another source of revenue 
to this department, and is, in part, as follows: 

'''If the superintendent of'insurance finds such report (as referred to in 
section 5432, G. C.) to be correct prior to the month of ~ovember in each 
year, he shall compute an amount of two and one-half per cent. on the bal­
ance of such gross amount. after deducting such return premiums and con­
siderations received for reinsurance, as shown by the next preceding annual 
statement and charge them to such company as a tax upon the business done 
by it in this state for the period shown by such annual statement.' 

"The state fire marshal department was first Qrganized in accordance 
with an act passed :\pril 16, 1900 (Laws of Ohio 94, page 386), which act 
was amended by an act passed ).fay 9, 1902 (Laws of Ohio 95, page 471), 
which act was amended by an act passed April 25. 1904 (Laws of Ohio 97, 
page 418). 

"The law as found in section 841. General Code, as quoted ahove, is 
in exact accord with its relative part of section 409-56, of the above act, 
passed ,\pril 25. 1904, and its relative part of section 409-56 of the above act, 
passed :\lay 9. 1902, and only differs with its relative part of section 7 of 
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the above act passed April 16, 1900, in this-that in said act passed April 
16, 1900, the month of December is the month designated in which taxes 
as provided therein are to be paid, while in the other enumerated sections 
providing for a fire marshal tax the month of payment thereof is November 
of each year. 

"The two and one-half per cent. tax, as provided in that part of section 
5433, General Code, quoted above, became a law by an act passed April 29, 
1902 (Laws of Ohio 95, page 290), and the basis of calculation of such 
tax as therein provided is in strict accord with the basis of calculation of 
such tax, as provided by said section 5433, General Code. 

"Prior to the passage of the act (Laws of Ohio 95, page 290), the basis 
of calculation of the two and one-half per cent. tax by thi~ department 
was in accordance with an act passed March 27, 1894 (Laws of Ohio 91, 
page 91). i. e., the two and one-half per cent. was charged upon the gross 
premium receipts, and the basis of calculation of the fire marshal tax was 
also on the gross premium receipts. 

"Since the passage of said act, passed April 29, 1902 (Laws of Ohio 95, 
page 290), the basis on which this department has calculated both the two 
and one-half per cent. tax and the fire marshal tax has been the balance of. 
such gross premium receipts after deducting such return premiums and con­
siderations received for reinsurance, as shown by its next annual preceding 
statement, in accordance with the said act passed April 29, 1902, and in ac­
cordance with its relative part of said section 5433, General Code. 

"I have no question to raise concerning the method of calculating the 
two and one-half per cent. tax since the act passed April 29, 1902 became 
a law, but I do question the method of calculating the one-half per cent. 
fire marshal tax since the above elate of April 29, 1902. 

"If it was logical to levy one-half of one per cent. fire marshal tax on 
the gross premium receipts as provided by said act (Laws of Ohio 94, page 
386), the original act to establish the office of and to prescribe the duties 
and powers of the state fire marshal, and which has continued to be the 
law from the elate oi its passage to the present time, as prescribed in said 
section 841, General Code, prior to said elate of April 29, 1902, why is it 
not logical to use the same basis of calculation for the one-half per cent. 
fire marshal tax since the said elate of April 29, 1902, the law never having 
been changed? 

"If you should cleciue that the method of calculation for the one-half 
per cent. fire marshal tax is based on the gross premium receipts and not 
on the balance of such gross premium receipts after deducting such return 
premiums and considerations received for reinsurance, what effect would 
the act passed April 18, 1913 (Laws of Ohio 103, page 713), have on the 
method of calculation for fire marshal lax relative to mutual fire insurance 
companies authorized to do business under the laws of this state?" 

Your request goes into the matter so thoroughly that it is unnecessary for me 
to again restate the history of the statutes to which you refer, as I find, upon 
examination, that your statements in regard to the same are correct. 

Section 841 of the General Code, 1the portion of which is necessary to this 
inquiry is quoted by you, was originally passed, as you state, April 16, 1900, 94 0. 
L., 386. This particular section being contained in section 7 of said act at page 
388. The.material words of the section as it was passed were, 

"one-half of one per cent. of the gross premium receipts of such com­
panic> on all business clone in Ohio the year next preceding * * *." 
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This language was carried verbatim in the amendments of the act found in 95 
0. L., 471 and 97 0. L., 418. The only change whatever was made by the codifying 
commission in codifying this section. so that this particular portion now reads, 

"one-half of one per cent. of the gross premium receipts of such companies 
on all business transacted by it in Ohio during the year next preceding 
:;: * *" 

I think it will be admitted that this is simply a change in the form of the 
language and does not change the substance or the meaning at all. 

The section as it was actually passed and as it stands now was a part of the 
act establishing the office and prescribing the duties and powers of the state fire 
marshal. 1 t is entirely independent of the other provision of our Ohio laws relative 
to insurance and insurance companies, and I can conceive of no analogy whatever 
between it and sections 5432, et seq., of the General Code providing a tax upon 
foreign insurance companies for their right to do business in this state. 

I am, therefore, compelletl to entirely disregard sections 5432, et seq., as having 
any bearing whatever upon this question. As the method prescribed by section 841 
for calculating the so-called fire marshal tax is explicit, and as it has never been 
changed sitlCe the original enactment, and is now the law, I can conceive of no 
reason why it should not be followed in computing this tax; and it seems to me that 
so long, as said section is in force the duty is absolutely enjoined upon you to com­
pute said tax upon the basis prescribed by said section, viz., upon the gross premium 
receipts of such companies on all business transacted by them in Ohio during the. 
year next preceding. 

As to your further question as to what effect the act passed April 18, 1913, 103 
0. L., 713, has on the method of calculating this tax, my answer is, none whatever. 
The act to which you refer is entitled, "An act defining, for the purpose of taxa­
tion, the term 'gross premiums' as applied to mutual fire insurance companies re­
ceiving premium deposits in excess of the cost of insurance to the insured, and 
returning such excess ratably to their policyholders." 

But the very first section of this act shows that it relates only to franchise taxes, 
said first paragraph being as follows: 

"For the purpose of computing franchise taxes, on gross premiums, 
to be paid under any law of this state now or hereafter in force, by any 
mutual fire insurance company authorized to do business under the laws 
of this state, the amount of premium deposits received by such company 
upon any risk within this state in excess of the net cost of insurance to 
the insured, shall not be included where such excess deposit is returned 
ratably by such company to its policyholders; but the amount of gross or 
aggregate premiums received by any such company shall De deemed to be the 
balance remaining after deducting from the gross amount of premium de­
posits received or collected by it on risks in the state during the preceding 
calendar year ending on the thirty-first clay of December, that portion of 
gross premium deposits returned by it to policyholders during said preced­
ing calendar year, upon the cancellation or expiration of risks upon prop­
erty situated within this state. ln addition to the matters of return re­
quired to be made hy insurance companies for the purpose of computing 
taxes, any such company shall also return for such purpose in its annual 
statement: 

"(a) The total gross amount of premium deposits recei\·ecl or collected 
by it on risks in this state during the preceding calendar year ending on 
the thirty-first clay of December. 
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"(b) The total amount of gross premium deposits returned to policy­
holders during such preceding calendar year upon cancellation and upon 
expiration of risks upon property situated within this state." 

The state fire marshal tax, so-called, is not a franchise tax, and as this act 
only refers to franchise taxes, it can have no effect upon the method of calculation 
provided by section 841. 

930. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attomey General. 

JUDGE OF THE JUVENILE COURT-HOW DESIGNATED-LENGTH OF 
TERM OF SUCH JUDGE. 

In a county where there is one common pleas judge and one probate judge and 
said judges lzaz•e designatrd the probate judge to _act as judge of the juvenile court, 
but hm1e not specified the time; when such designation is once made, it should con­
tinue until the judge has retired from office, unless there was unanimous agreement 
by the judges to designate someone else to act. 

In a county where there is only one commo11 pleas judge and one probate 
judge. the one already chosen should ronthwe to act as judge of the juvenile court 
until such time as the judges ran mutually agree upon a change of designation. 

CoLUMBUs, Omo, May 19, 1914. 

HoN. CHARLES E. (APPLE. Probate Judge, Chillicothe, Ohio. 

DEAR SIR :-Under date of ·March 7th, you request opinion of this department 
upon a question statec~ by you as follows: 

"In a cqunty where there is one common pleas judge and one probate 
judge, and said judges have designated the probate judge to act as judge of 
the juvenile court, but for no specified time, when in the opinion of your 
depanment does such time cease? Would such time cease when such judge 
saw fit and a new designation as to whom should serve as juvenile judge 
was made? And supposing the common pleas judge when they, the probate 
and common pleas judges, came to designate one of themselves to act as 
juvenile judge, the ,present designated one feeling it was time for the other 
fellow to take his turn, designated the probate judge, and the probate judge 
at the same time for the same purpose designated the common pleas judge 
to act as such judge, who would have to assume the authority of such 
juvenile judge? In other words, when a designatior. has been made of one 
judge to act as juvenile judge for a tim~ not specified, and he now feels it 
is the other follow's time to be juvenile judge, what is the opinion of your 
department as to how he may terminate such designation, and make the other 
fellow do part of the work that should necessarily belong to him? Again 
in other words, when a designation has been made for no specified time, if 
each 6ne of the aforesaid judges, when the one designated thinks it is the 
other follow's turn, designate the other one to act as juvenile judge, then 
what?" 
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Section 1639 of the General Code, 103 0. L., 868, provides as follows: 

"Courts of common pleas, probate courts, and insolvency courts and 
superior courts. where established, shall have and exercise, concurrently, the 
powers and jurisdiction conferred in this chapter. The judge of such 
courts in each county, at such times as they determine, shall designate one 
of their number to transact the business arising under such jurisdiction. 
TVhen the term of the judge so designated expires, or his office terminates, 
another designation shall be made in like manner. The words 'juvenile 
court' when used in the statutes of Ohio shall be understood as meaning 
the court in which the judge so designated may be sitting while exercising 
such jurisdiction, and the words 'judge of the juvenile court' or 'juvenile 
judge' as meaning such judge while exercising such jurisdiction." 

647 

This section has been amended in 104 0. L., 176, but insofar as it pertains to 
your situation the language of the section quoted and of the amendment thereto is 
similar. 

The common pleas and probate court of your county are, under the general 
terms of the statute, given concurrent jurisdiction in matters calling for the exer­
cise of the powers of the juyenile court, and it is probable that in case no designa­
tion had been made each would have jurisdiction over juvenile cases, but, according 
to the statement of facts P.resented by you, the two courts designated one as juvenile 
judge, but specified no length of time within which those powers should be exercised 
by him. The statute is silent as to the time such power should be exercised, unless 
the word "term" as used in the foregoing italicized language, he construed to mean 
the term for which the judge was elected as probate or common pleas judge. If 
such construction may be placed upon the statute, the provision governing your 
case would be that when a judge has been designated to transact juvenile business, 
he shall continue so to exercise such jurisdiction until his term of office terminates. 
Even if that interpretation should he correct, it would not follow that he could 
not be divested of his authority provided he and the other designating judges were 
to agree, as, if they should mutually decide to make a change in the designation, 
the acting judge of the juvenile court would, by concurring in such action, be treated 
as having resigned. and the second designation would, no doubt, then be valid. 
Therefore, it would follow that when the designation was once made it should 
continue until the judge has retired from office, unless there was unanimous agree­
ment by the judges to designate someone else to act. If, on the other hand, the 
word "term" as used in the italicized sentence, be construed to mean the time fixed 
by the judges within which the designated judge should act as juvenile judge, then 
it would seem to follow that if the designation was for an indefinite period, that 
judge would continue to act as judge of the juvenile court until his successor has 
been selected. 

As you and the common pleas judge have failed to agree upon this question, 
and as you and he are the only judges in your county having jurisdiction to decide 
this matter, I am of the opinion that he already chosen should continue to act as 
judge of the juvenile court until such time .as you can mutually agree upon a change 
of designation. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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931. 

CHILDREN'S HO:\IES-ASSIGX::0.1ENT OF CHILDREN FROM: SUCH A 
HOME-FUNERAL EXPENSES. 

Where a child is received by assignment from a county children's home an£t 
kept in accordance with s11ch assignment 1111til the death of the child, the board of 
trustees of the children's home have a legal right to defray a portion of the funeral 
expenses in such a case. 

CoLuMBUS, Omo, May 19, 1914. 

HoN. FRED VI/. CRow, Prosecuting Attorney, Pomeroy, Ohio. 

DEAR SrR :--Your letter of January 14, 1914, was received and is as follows:· 

"I desire to ask your opinion on the following question submitted to me 
by the president of the board of trustees of the Meigs county children's 
home to wit: 

"On March 1, 1909, Mr. John V. Davis received by assignment from the 
Meigs county children's home, a boy whose name was Edgar Nelson Manley, 
then past ten years of age, and kept him in accordance therewith until his 
death in the year 1913. 1\Ir. Davis defrayed all expenses, both medical and 
funeral, and now asks the board of trustees of the said home to reimburse 
him in part in the funeral expenses, which amounted to about $70.00. Has 
the board of trustees a legal right to defray a portion of the funeral ex­
penses in this case? A copy of said assignment being as follows, to wit: 

THE CHILDREN'S HOME. 

"The undersigned, John Davis, Langsville, Ohio, has this day received 
by assignment from the 1\feigs county children's home, subject to the laws of 
the state of Ohio, under which it acts, the entire charge, management and 
control of Edgar Nelson Manley, a minor child, born August 24, 1898, at 
Middleport, Ohio, and I do hereby agree to take the said Edgar Nelson 
Manley into my family, to treat him kindly and as my own child, to clothe, 
feed and e<;Iucate him to the best of my ability, and will have him attend 
each year the regular terms of the district school, for at least six months 
in the year; and train him up, so far as I am able, in the precepts of 
virtue and the Christian Religion, and so as to be able to engage creditably 
in the ordinary business of life." 

Sections 3093 and 3096 of the General. Code, in force at the ume Davis entered 
into the agreement, read as follows: 

"Section 3093. All inmates of such. home who by reason of abandon­
ment, neglect, or dependence have been admitted, or who have been by the 
parent or guardian voluntarily surrendered to the trustees, shall be under 
the sole and exclusive guardianship and control of the trustees during their 
stay in such home, until they are eighteen years of age, and if such child 
is placed out, indentured or adopted, such control shall continue until such 
child becomes of lawful age. 

"Section 3096. The trustees shall require an agreement in writing to 
be entered into, that such child so placed out shall be furnished with good 
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and sufficient food, clothing and a public school education, and the pay­
ment to it of a reasonable amount, to be named in the agreement, upon 
his or her becoming of age, provided he or she remains in such foster 
family until becoming of age and not otherwise. For the purpose of secur­
ing the well-being and progress of such children, and the enforcement of 
the agreement, the trustees shall have the control and guardianship of such 
children until they become of age." 
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But the agreement entered into by Davis with the trustees, and quoted above, 
must be presumed to contain every provision and arrangement entered into between 
them. :\o contingency is specified or provided for in the memorandum signed by Davis, 
either authorizing any enlargement or wah·er of its terms. :\Ir. Davis' obligation 
in this matter certainly did not extend beyond the terms of the agreement and I 
can see nothing in the agreement that thrusts upon him the burden of meeting the 
burial expenses of the child. The child's death was not anticipated nor provided 
for when the agreement was written and it follows that the expense of its burial 
should have been cared for as if no agreement had been executed. 

Under section 3096, General Code, the trustees "shall have control and guardian­
ship of such children until they become of age." When a child dies in the children's 
home, it is the duty of the trustees to provide for its burial. Nothing in the agree­
ment of :\Ir. Davis in the case of the Manley child relieved the trustees of this 
duty and the expense of the burial should have been defrayed by them. However, 
Mr. Davis saw fit to pay the burial ·lexpenses and it is now asked whether the 
trustees of the home may reimburse him in part for such expenditure. 

In Rockel's Complete Ohio Probate Practice, volume 1, I find the following 
note to section 649: 

"The immediate duty of burying the body rests upon the husband or 
the wife, or other relative of the decedent, or may rest upon a stranger 
u11der whose roof the death occurred. He cannot keep the body unburied, or 
by exposing it to violation, offend the. feelings or endanger the health of 
the living. By whomsoever the duty is performed, the estate of the de­
ceased is ultimately liable to defray the necessary reasonable expenses of 
the burial. It is analogous to the duty and obligation of a father to furnish 
necessaries to a child and of a husband to a wife, from which the law im­
plies a promise to pay him who does what the father or the husband, in 
that respect, omits to do." 

This, it seems, justifies the conclusion that it is now the legal duty of the 
trustees of the children's home to reimburse :\I r. Davis for the funeral expense of 
the ilfanley child; but even if this is not conceded and the trustees cannot be com­
pelled to reimburse :\Jr. Davis, I do not think that any one will doubt that a moral 
obligation rests upon the trustees to meet this expense and this conceded, it follows 
that the trustees may allow the claim. See Elliott on Municipal Corporations, page 
43, section 40; l\fcQuillen on Municipal Corporations, section 2168. 

Therefore, answering your question directly, I am of the opinion that the board 
of trustees of the Meigs county children's home have a legal right to defray a 
portion of the funeral expenses in the case submitted. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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932. 

COU:\TY CHILDRE:\"S HO~IE-BOARD OF TRUSTEES-RECORD OF 
XA~!ES TO BE KEPT I~ COUXTY CHILDREX'S HO:\IES. 

The county commissione.rs should appoint a board of trustees u11der section 3081, 
whose duty it will be to see that a separate record of each inmate of county chil­
dren's homes is kept. It is 11ot proper to keep the names of inmates of children's 
homes in the sam~ 1·ccord as the names of inmates of the county infirmary. 

CoLUMBus, OHio, ~1ay 19, 1914. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 

DEAR SIR :-I have your letter of March 23rd, wherein you state: 

"In one county of this state there exists' a condition relative to the care 
of children, concerning which we desire your opinion as to the legality 
of the arrangement. 

"On the infirmary farm there is a separate building, known as the 
children's home·, located approximately three hundred yards from the build­
ing in which the adult poor are housed. Both institutions are under the 
management of the county commissioners, who succeeded the former in­
firmary board of directors on January 1, 1913. One superintendent is the 
resident officer of both. ~o attempt is made to keep a separate record of 
the inmates, but their names appear upon the same book as if actual 
residents of the infirmary proper. 

"It appears to us that this arrangement which was begun about 1888 
is contrary to the policy expressed in the second sentence of section 3091 
of the General Code. Prior to 1898 this section then known as R. S. 931b, 
provides that the children could be kept at a county infirmary if they were 
in separate appartments, but in 1898 this condition was stricken out of 
the law. 

"As there will have to be some radical changes made in the present ar­
rangements to meet the minimum standard of this board for approval, we 
wish to know whether 111 your opinion the present arrangement is in ac­
cordance to law." 

The statute cited and commented upon by you is not directly in point because 
the children in question are maintained in a building separate and apart from the 
county infirmary and not in the infirmary proper. It is of importance only insofar 
as it discloses the changed policy of the law with respect to the maintenance of 
children in county children's home instead of in county infirmaries. 

Section 3081 of the General Code and section 3097 as amended (103 0. L., 864), 
furnish a complete answer to your questions. These sections are as follows: 

" ( 3081) When the necessary site and buildings are provided by the 
county, the commissioners shall appoint a board of four· trustees, as follows: 
One for one year, one for two years, one for three years and one for four 
years, from the first }.Ionday of ~Iarch thereafter. Not more than two of 
such trustees shall be ·of the same political party. Annually thereafter on 
the first :Monday of ~!arch the county commissioners shall appoint one such 
trustee, who shall hold his office for the term of four years and until his 
successor is appointed and qualified. 
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"(3097) Full and complete records of the inmates shall be kept in the 
children's home and they shall be uniform throughout the state. It shall 
be the duty of the board of state charities to secure uniformity by providing 
a standard form of blanks and records for the guidance of such institu­
tions wherein shall be recorded the full name, age, place of residence, name 
of parent or other relatives, so far as obtainable, and other information 
as the board of state charities requires, which records shall not be open to 
inspection unless on special permission of the trustees. The name and place 
of residence of the person with whom a child is placed or by whom adopted 
shall be recorded together with the terms of the agreement in a separate 
record, which shall not be open to inspection except by special permission 
of the trustees. having regard at all times to the well-being of the child, 
except that duly authorized representatives of the board of state charities, 
may see such record at any time." 
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I am clearly of the optmon that the system of management of said home is 
illegal. In order to comply with the law, the county commissioners should ·appoint 
a board of trustees under section 3081, whose duty it will be to see that a separate 
record of each inmate of the county children's home is kept in accordance with 
section 3097, as amended, and that the other provisions of statute for the government 
of such institutions are observed. 

933. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ARSOK-POWER OF HOARD OF AD~IINISTRATIOK TO PAROLE A 
PRISONER CO~VICTED FOR ARSOK FR0~1 THE :\IAXSFIELD RE­
FORMATORY. 

Where a person is cimvicted of arson and senteuced under section 12433 to the 
Mansfield reformatory, the board of admiuistration 11W)' release him any time after 
he begins his sentence, si11ce the statute provides the maximum term of inzprison­
mellt for this crime, but does not provide for the minimum sentence. 

CoLt.:MBUs, OHIO, ?o.1ay 19, 1914. 

HoN. ]. GuY O'DoNNELL, Prosecuti11g Attorne)•, Tro)', Ohio. 

DEAR SIR :-1 have your letter of ~larch 24, 1914, as follows: 

"I am writing to inquire as to what construction you have or will 
place upon section 12433 as to the minimum sentence. A conviction was 
had of a party in our court for arson and sentenced under this section to 
the Mansfield reformatory. The question arises: Can the board of man­
agers in discharging its duty release this party on parole within a less period 
than one year?" 

Section 12433 of the General Code reads in part: 

"\Vhoever maliciously burns or attempts to burn a dwelling house, 
kitchen, * * * or other building * * * if the value of such building * * * 
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is $50.00 or more, shall be imprisoned in the penitentiary not more than 
twenty years." 

Section 2131 of the General Code, as amended (103 0. L., p. 885) reads in part: 

"* * * 11ale persons between the ages of sixteen and twenty-one 
years convicted of felony shall be sentenced to the reformatory instead of 
the penitentiary." 

Under this latter section the court was empowered to sentence the prisoner 
in question to the Ohio state reformatory instead of the Ohio penitentiary. 

Section 2132 of the General Code as amended (103 0. L., 885) reads: 

" Courts imposing sentences to the Ohio state reformatory shall make 
them general, and not fixed or limited in their duration. The term of im­
prisonment of prisoners shall be terminated by the Ohio board of adminis­
tration as authorized by this chapter, but the term of such imprisonment 
shall not exceed the maximum term, nor be less than the minimum term 
provided by law for such felony." 

Section 2141 and 2142 of the General Code;as amended in 103 0. L., p. 887, reads 
as follows: 

"Section 2141. The Ohio board of administration shall establish rules 
and regulations under which prisoners may be allowed to go upon parole 
in legal custody, under the control of the Ohio board of administration and 
subject to be taken back into the enclosure of the reformatory. A prisoner 
shall not be eligible to parole, and an application for parole shall not be 
considered by the board, until such prisoner has been recommended as 
worthy of such consideration by the superintendent and chaplain of the 
reformatory. 

"Section 2142. Before consideration by the Ohio board of adminis­
tration notice of such recommendation shall be published for three con­
secutive weeks in two newspapers of opposite politics in the county from 
which the prisoner is sentenced, of in the county of the residence of the 
prisoner. The expense of such publication shall not exceed one dollar for 
each paper. A prisoner shall not be released upon parole unless, in the 
judgment of the board, there is reasonable ground to believe that, if so 
released he will be and remain at liberty without violating the law, and 
that such release is not incompatible with the welfare of society. Such 
judgment shall be based upon the record and character of the prisoner 
in the reformatory, his previous record, the nature and character of the 
crime committed and other facts which the board may be able to obtain 
bearing upon the advisability of such parole. A prisoner shall not be 
paroled without receiving the votes of all members of the board present at 
a regular or special meeting, and when a prisoner so paroled, has during 
such parole, performed all the conditions imposed, the Ohio board of ad­
ministration may finally release and discharge him." 

Section 2132 gives the Ohio board of administration the power to release 
prisoners sentenced to the Ohio state reformatory in the manner provided in 
sections 2141 and 2142. ~othing is said about the maximum or minimum term in 
section 2141 or section 2142. Section 2132, however, provides that 
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"The term of such imprisonment shall not exceed the maximum term 
or be less than the minimum term provided by law for such felony." 
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and the question is when, if at all, can the Ohio board of administration parole a 
prisoner when no minimum term is provided by law for the crime for which he was 
convicted? 

Under section 2132 the general power to terminate sentences of prisoners in the 
reformatory, as provided in sections 2141 and 2142, is conferred on the Ohio board 
of administration and that power is then qualified by the further provision that 

"The term of such imprisonment shall not exceed the maximum term 
nor be less than the minimum term provided by law for such felony." 

This clause limits the general power of the board only when a minimum or max­
imum term, or both, are provided by law. In the case before us, the prisoner was 
convicted of the crime of arson. The statute provides that the maximum term of 
imprisonment shall be twenty years, but provides no minimum. Therefore the 
power of the Ohio board of administration to terminate the imprisonment is limited 
only in this one respect, that it cannot detain the prisoner beyond the maximum term 
and it is my opinion that the board may release him on parole at any time after his 
incarceration in the reformatory. 

This opinion is to be distinguished from the opinion of this department to the 
Ohio board of administration under date of 1-.Iarch 4, 1912, in which it was held 
that a prisoner sentenced for life could ;10t be paroted when the statute read 
"whoever, is guilty "' * * shall be imprisoned for life." In that case the court could 
impose no sentence other than life and the life term was the minimum as well as 
the maximum term. Owing then, to the provision of section 2169, G. C., that a 
parole could not be granted until the minimum term was served, it Is evident that the 
prisoner in that case could never become eligible for parole. 

934. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

DEPUTY SHERIFFS AND DEPUTY CLERKS MAY ACT IN PLACE OF 
SHERIFFS AND CLERKS. 

Under the provisions of section 11426, General Code, the duties of sheriff and 
clerk are purely ministerial; the deputy sheriff and deputy clerk may act in the 
place of such sheriff or clerk. 

CoLUMBUS, OHIO, May 19, 1914. 

HoN. Hl:GH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR :-I have your letter of April 10, 1914, as follows: 

"Under section 11426, General Code, (103 0. L., 514), in the absence of 
either the clerk or sheriff, or both, may the deputy clerk or peputy sheriff, 
or both deputies, act in the place of such clerk or sheriff?" 
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Section 11426, General Code, as amended, 103 0. L., page 514, reads: 

"When by order of a court of record or judge thereof in any county, 
except a police court or judge thereof, the clerk of the common pleas court 
is directed to cause the summoning of persons to serve as grand or petit 
jurors in such court, in the presence of the sheriff, judge and the jury com­
missioners, he at once shall turn the jury wheel several times until the 
pieces of paper. therein are thoroughly mixed, then draw from it the number of 
names specified in the order, and unless otherwise therein directed, forth­
with shall issue a venire facias to the sheriff commanding him to summon 
the person whose names were so drawt1, to attend as jurors at the time and 
place in the order stated. Except as otherwise provided by law, all grand 
and petit juries shall be impaneled frofn persons so selected and summoned. 
Should the jury commissioners be unable to attend because of sickness or 
absence frcim the county, the judge before whom the drawing is had shall 
designate two persons of opposite political parties to act as jury commis­
sioners for the purpose of drawing the requisite names." 

Section 2830, General Code, reads in part: 

"The sheriff may appoint in writing one or more deputies * * *" 

Section 2871, General Code reads in part: 

"The clerk may appoint one or more deputies to be approved by the 
court of common pleas, if in session, or by one of the judges thereof, if · 
not in session. * * *" 

Section 9 of the General Code, reads in part: 

"A deputy, when duly qualified, may perform all and singular· the 
duties of his principal. * * *" 

In volume 7 of Cyc. page 248, the following rule is stated: 

"In the absence of any statutory provision, or implication to the con­
trary, a deputy clerk is authorized to perform any official or ministerial 
act that may be done by his principal, except to make a deputy." 

and on page 1516 of volume 35 of the same work, the following rule is stated: 

"While the judicial functions of a sheriff cannot be delegated to an­
other the ministerial duties of the office may be performed by a deputy 
sheriff or under sheriff." 

In the case of Willingham vs. The State, 21 Fla. p. 761, it was held: 

"The duty imposed by statute upon the clerk of the circuit court to draw 
from the box the names of persons to serve as grand jurors at the term 
of court, may be performed by a deputy." 

In that case the statute provided that: 

"The clerk of the circuit court, in the presence of the sheriff or deputy 
sheriff and the county judge, or in his absence a justice of the peace of 
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the county, shall proceed to draw from the box the names of not less than 
fifteen nor more than eighteen persons to serve as grand jurors at such 
court" 

The court at page 7i6 said: 

"There is nothing in the duty or function of drawing the pieces of 
paper or the names from the box that is judicial in its character or involves 
an exercise of discretion or personal skill. Xothing could be more minis­
terial. The measure of ability or skill which its performance requires, is 
the smallest. The language of the statute does not indicate that the per­
sonal judgment of a clerk himself is relied on. Ordinary intelligence and 
simple honesty are all that are required by the nature of the duty." 

And again at page 778: 
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"It seems to us that as a general rule, all purely ministerial functions 
can be performed by a deputy and that such is the character of the drawing 
in question. * * ·~ Any authority seeming to conflict with our conclusions 
will be found, on careful examination, to involve the exercise of a discretion 
or pers01ial judgment" 

In accordance with the views taken by the court in the case just cited, I am of the 
opinion that the duties imposed upon the clerk of the court and the sheriff by section 
11426 of the General Code, as amended in 103 0. L., p. 514, are purely ministerial in 
their character and may therefore be discharged by the deputy clerk and deputy 
sheriff in the absence of their principals. 

935. 

Yours very truly, 
TIMOTHY S. 1IoGAN, 

Attorney General. 

PROBATE JUDGE-EXA:\TIXERS OF THE COUNTY TREASURY-AP­
POIXT~rEXT OF SUCH EXA~IIXERS. 

U11der tlte f>ro<·isiolls of sectiou 2700, Ge11eral Code, it is mandator:y upon a pro­
bate judge to appoiut examiuers of the cowzt)• treasitry once ever}' six months; it 
is discrctio11ar}' 'l,•ith him to do ·so of teller, if he deems it necessary. 

CoLUMBUS, OHIO, ~fay 19, 1914. 

HoN. Eow.\RD \V. PoRTER, Probate Judge, J.farysville, Ohio. 

DEAR SIR :-Under elate of ~I arch 19th, you request a construction of section 
2700, General Cod~. as to whether it is mandatory upon a probate judge to appoint 
examiners of the county treasury at intervals of six months. Said section provides: 

"On the day and at the time the county treasurer turns over his office 
and its effects to his successor in office, once every six months or oftener, 
if he deems it necessary, or whenever requested in writing so to do by one 
or more bondsmen of the county treasurer, without notice to anyone, the 
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probate judge shall appoint in writing under the seal of such court two 
competent and trustworthy accountants of opposite politics to examine the 
treasurer's office." 

Before the adoption of the report of the codifying commtsston in 1910, the 
foregoing provision appeared as part of section 1129, Revised Statutes, in the fol­
lowing form : 

"* * * the probate judge shall, once every six months, or oftener, if 
he deems it necessary or whenever he is requested so to do iu writing by one 
or more of the bondsmen of the treasurer; and on the day and at the 
time the treasurer turns over his office and its effects to his successor 
in office, ~ithout notice to any one, he shall appoint, in writing, under the seal 
of said court, two competent and trustworthy accountants of opposite pol­
itics, * *· *." 

It will be observed that but for a difference in punctuation and in the arrange­
ment of the phraseology, this section is identical with section 2700. 

It is well settled in Ohio that codification is not presumed to change the mean­
ing of a statute unless such intention is clearly manifest. There is no doubt that 
under section 1129 it was mandatory upon the probate judge to appoint two persons 
to examine the county treasury every six months. The only justification for placing 
a construction on section 2700 different from that given to section 1129 Revised 
Statutes, would be the change in the punctuation. In section 1129 a comma was 
inserted after the word "months and this comma has been omitted from section. 2700. 

The province of punctuation in the interpretation of statutes, is discussed in 
section 361 of Lewis Sutherland Statutory Construction, as follows : 

"The questions in court relating to punctuation or affecting construc­
tion have generally arisen on the presence, omission or misplacing of 
commas. 

"In Ewing vs. Burnet, the court says: 'Punctuation is a most fallible 
standard by which to interpret a writing. It may be resorted to when all 
other means fail; but the court will first take the instrument by the four 
corners in order to ascertain its true meaning. If that is apparent on 
judicially inspecting it, the punctuation will not be suffered to change it' 

"Where effect may be given to all the words of a statute by transpos­
ing a comma, the alternative being the disregard of a material and signifi­
cant word, or grossly straining and perverting it, the former course is to 
be adopted. Courts, in the construction of statutes, for the purpose of 
arriving at or maintaining the real meaning and intention of the lawmaker, 
will disregard the punctuation, or transpose the same, or substitute one 
mark for another, or repunctuate. When the intent is uncertain, punctua­
tion may afford some indication of the true intent and may be looked 
to as an aid, and may even determine the construction, but it is never al­
lowed to have a controlling effect." 

The language of this statute is certainly entitled to greater weight than its. 
punctuation. 

If it was the intention to change the meaning of the statute, the codifying 
commission, at least, would have employed such language as would have clearly 
indicated such intention, but as this was not done, I am constrained to hold that 
the present statute should be construed in accordance with its meaning before 
codification. 



ATTORNEY GENERAL. 657 

I am of the opinion, therefore, that it is mandatory upon the probate judge, 
under section 2700, General Code, to appoint examiners of the county treasury 
once every six months. 

936. 

Yours very truly, 
TIMOTHY S. ROGAN, 

Attorney General. 

STATE SEALER OF WEIGHTS AND ~IEASURES-AUTHORITY TO 
TEST GAS ~!ETER PROVERS-.\UTIIORITY OF PUBLIC UTILITIES 
CO~BliSSJOX TO TEST SUCH ~IETERS. 

The state sealer of weights and measures has authority to test gas meter 
Provers under section 3398, General Code, before the same can be used, but there­
after, the public utilities commission may test s11ch meters to see that they are still 
correct, o1· upon request of the cousumer as provided in sections 614-36 and 614-37, 
General Code. 

CoLUMBUS, OHio, May 19, 1914. 

HoN. S. E. STRODE, Commissioner in Charge, Dairy aud Food Division, Columbus, 
Ohio. 

DEAR SIR :-1 have your letter of April 23, 1914, as follows: 

"The question arises whether this commission as state sealer of 
weights and measures, has authority to test gas meter provers as provided 
in sections 9326, 9327, 9328, 9329, 9330, 9338 and 7970 of the Ohio food and 
drug laws. Sections 614-36 and 614-37 of the General Code, public utilities 
act, seem to confer such authority upon that department, in that it is 
provided that the public utilities commission may test such provers. We 
wish also to call your attention to the agricultural commission act, passed 
April 15, 1913, sections 7965 and 7965-1, conferring the authority of state 
sealer upon the agricultural commission or its deputies. 

"The claim has been made that the public utilities law was later than 
the sections conferring upon the state sealer the duties of testing meter 
provers. That may be true, but the Agricultural commission act, which 
re-enacted all of these sections is a still later law than the public utilities 
act. Further the testing of such meter provers is optional with the public 
utilities commission, while it is mandatory with the agricultural commis­
sion." 

. Section 9338 General Code, provides : 

"All gas companies supplying the public with illuminating gas, either 
natural or artificial, which are not supplied with such apparatus forth­
with shall proYidc for their use a meter-prover, the holder of which must 
contain not less than fiye feet, such prover to be tested, stamped, and 
sealed by the state sealer of weights and measures, at the Ohio State 
University, before being used; and a photo-meter for the comparison of 
the lights of gases and candles by means of a disk. The failure on the part 
of any person, firm or corporation supplying the public with illuminating 
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gas to comply with the provisions of this section shall cause said person, 
firm or corporation to forfeit and· pay to the state not less than twenty­
five dollars nor more than one hundred dollars, to be recovered upon the 
complaint of any such consumer, in the name of the state, before any court 
of competent jurisdiction." 

This section when read literally means but one meter prover for each company 
and one test for each meter prover by the state sealer of weights and measures. 
Compliance with it is a condition precedent to the installation of meters by a gas 
company; and any company violating this section (that is installing and selling 
gas measured by a meter not previously tested by a meter prover as provided), is 
subject to a penalty from !f25.00 to $100.00, to be recovered in a suit brought by 
any consumer in the name of the state in any court of competent jurisdiction. 

Sections 614-36 and 614-37 (sections 38 and 39 of the public utilities act) read: 

"The commission may ascertain and. fix ~dequate and serviceable stand­
ards for the measurement of quality, pressure, initial voltage or other con­
dition pertaining to the supply or quality or the product or service rendered 
by any public utility and prescribe reasonable regulations for examination 
and testing of such product or service and for the measurements thereof. 
J t may establish reasonable rules, regulations, specifications and standards 
to secure the accuracy of all meters and appliances for measurements, and 
every public utility is required to carry into effect all orders issued by the 
commission relative thereto. · 

"The commission may provide for the examination and testing of any 
and all appliances used for the measurement of any product or service of 
a public utility. Any consumer or user may have any such appliance tested 
upon payment of the fees fixed by the commission. The commission may 
declare and establish reasonable fees to be paid for testing such appliances 
on the request of the consumers or users, the fees to be paid by the con­
sumer or user at the time the request is made, but to be paid by the public 
utility and repaid to the consumer or user if the appliance is found com­
mercially defecti,·e or incorrect to the disadvantage of the consumer or 
tiser." 

These sections are very general in their terms and while meter provers are not 
named in section 9338, yet I think them included, for the reason that if it be ascer­
tained that a gas meter is not measuring the gas correctly it is because there is 
something wrong with, or defect in the meter, and if it had been tested by the 
meter prover provided by the company, and found sufficient, then it would follow 
either that a mistake hat! been made in testing the meter, or the meter prover was 
itself inaccurate. 

Under section 9338, the duty of the state sealer is plain and easily understood, 
while under section 614-36 and 614-37, the duty of the utilities commission is· equally 
clear, although not so clearly expressed. The question of which of these is the 
later enactment is not at all controlling. A gas company before installing meters 
for measuring gas for consumers must provide itself with a meter prover and have it 
tested by the state sealer before using the same. This is mandatory on the gas 
company, and there is no other or further provision in the statutes in regard to 
testing meter provers. However, it does not necessarily follow from this that no 
other or further test may be made. 

The public utilities law (so named) described certain activities as public utilities, 
among which are: 
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"* * * when engaged in the business of supplying artificial gas for 
lighting, power or heating purposes to consumers within this state as a gas 
company. 

"* ~, * when engaged in the business of supplying natural gas for light­
ing, heating, or purposes to consumers within this state as a natural gas 
company." 
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Gnder this act, gas companies and natural gas companies are public utilities 
and as such are under the control and supervision of the public utilities commission, 
whose duty it is to see to it that each utility furnishes proper and adequate service; 
that its customers get what they bargain for and are charged with, and that all 

• means and appliances by it used are correct, and that consumers are neither asked 
nor required to pay for mor~ than they receive. 

In carrying out this object, the powers of the commission are much broader 
than those of the state sealer. While there is no power in the state sealer to require 
a meter prover to be submitted to a second test, it is not merely within the power, 
but clearly a duty upon the part of the public utilities commission to ascertain 
whether meters are or are not correct, and if they are not, to learn why, and if 
it should de.velop that the meter had not been properly tested, or the meter prover 
was out of order, to take such steps and make such orders as would cure the 
difficulty, regardless of the fact that the meter prover had received its initial 
test as required by section 9338, General Code. 

I am of the opinion that there is no inconsistency nor conflict between these 
sections nor in the duties of the state sealer and the public utilities commission, 
however it may look to some that it is unnecessary to have two boards, officers or 
bodies looking after the same matter and apparently performing the same duty. 

It will be remembered all the time that the meter prover is to be used by the 
gas company. When it provides itself with a prover and has it tested, its duty to 
the state is fulfilled. It may permit the prover after its inspection and return to 
get out of order; it may place the use of it in the hands of an incompetent or 
careless person, one who may not usc it at all before installing a meter. The 
detection of any of these things it beyond the power of the state sealer, but clearly 
within that of the public utilities commission, so that it is clearly seen that while 
the power of the utilities commission is greater, broader and more effective in 
securing the Clirect result than that of the state sealer can possibly be claimed to 
be, there is no c~nflict of power. The state sealer should enforce section 9338 the 
same as if the utilities act had never been passed, and the pubhc utilities commis­
sion should see to it that all gas meters measure correctly, regardless of the fact 
that the terms of ~ection 9338 had or had not been complied with, not only by the 
state sealer, but by the gas company. 

The paramount duty of the public utilities commission in this regard is to see 
to it that consumers of gas burn what they are asked to pay for and no more. A 
further discussion of this subject might he entered into, but it is believed unneces­
sary at this time. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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937. 

ClV1L SERVICE DEPART:-IE:\T-LEGISLATIVE REFERENCE DEPART­
:-IEXT- UXCLASSIFIED SERVICE- DISCHARGE OF EMPLOYES 
FRO:-I PUBLIC LIBRARY-OFFICES CO:-IPATIBLE, CLERK OF THE 
HOUSE AND DIRECTOR OF LEGISLATIVE REFERENCE DEPART­
:-IENT. 

1. Since the legislative reference department is in effect a legislative refereuce 
library and u.•as so recogni:::cd when the first act 011 the subject was Passed, placing 
the departmeut uuder the state librariau, tlze employes thereof' would be considered 
as in the unclassified service within the ternt "library staff of any library in the 
state, etc." 

2. Since the employes of. the department are appointed by the director, sub­
ject to the afil>roval of the board of library commissioners, the director of the, 
legislative reference library would have the right to discharge employes of the 
department, subject to the approval of the board of library commissio11ers. 

3. There is 110 statutory iuhibition that will prevent the clerk of the house of 
represeutatives from acceptiug the position of director of the legislative reference 
department, providing it is physically possible for him to perform the duties of 
both positions. 

CoLUMBus, 0Hro, May 1_9, 1914. 

The State Civil Service Commission, Col11mbus, Ohio. 

GENTLEMEN :-Under date of April 21, 1914, Hon. John R. Cassidy, acting 
director of the legislative reference department submits the following inquiries: 

I wish you to advise me: 

"First. If in your opinion the employes of the 'legislative reference 
department' created under the provisions of 103 Ohio Laws page 8 are in­
cluded in the unclassified service of the state as prescribed in section 8 of 
the act found in 103 Ohio Laws page 698 and especially in subdivision a 
(6) of said section 8. 

"Second. In the event that it becomes necessary to reduce the number 
of the employes of such legislative reference department, does the director 
have full power to discharge and, if not, in· whom does such power of dis­
charge rest?" 

Under date of April 27, 1914, he further inquires: 

"Can the clerk of the house of representatives continue to serve during 
the year 1914 as such clerk and receive compensation as such and at the 
same time accept the position of director of the legislative reference de­
partment and serve as such without compensation?" 

As the first question concerns the civil service law this opinion is addressed to 
the state 'civil service commission. 

The legislative reference department is provided for by act of 103 Ohio Laws 
8, and said act is known as sections 798-1 to 798-8, inclusive, of the General Code. 

A similar department was created by act of 101 Ohio Laws 221, to be known 
as the legislative reference and information department and was to be maintained 
in connection with the state library. Under this act the person in charge of the 
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department was designated as "legislative reference librarian," and he had charge 
of the department under the supervision of the state librarian. These features 
have been changed by the new act. 

Section 1 of the act of 103 Ohio Laws 8, section 798-1, General Code, provides: 

"There is hereby created and shall hereafter be maintained a depart­
ment to be known as the 'legislative reference department,' tor the use and 
information especially of the members of the general assembly, the officers 
of the several state departments and the public. The department shall be 
under the direction and supervision of the state board of library commis­
sioners who shall provide suitable quarters in the state capitol for said 
department." 

Section 2 thereof, section 798-2, General Code,_ provides: 

"The state board of library commissioners shall employ a director and 
fix his compensation. He shall have charge of such department and shall 
be an expert in political science, economics and public law. The salary and 
appointment of the director shall be approved by the governor and the 
director shall be removed by the board only for misconduct, incompetency 
or disability. Upon the recommendation of the director such board shall 
make rules for the direction of the department and its service as it deems 
necessary. 

Section 3 of the act, section 798-3, General Code, prescribes the duties of the 
director, as follows : 

"It shall be .the duty of the director to collect and compare the laws 
of this and other states pertaining to any subject upon which he may be 
requested to report by the governor or any committee or member of the 
general assembly; to collect all available information relating to any matter 
\\;hich shall be the subject of proposed legislation by the general assembly; 
to prepare or advise in the preparation of any bill or resolution when re­
quested to do so by the governor or by any member of the general as­
sembly; to preserve and collate all information obtained and carefully index 
and arrange the same so that it may be at all times easily accessible to the 
members of the general assembly, other state officials and to the general 
public for reference purposes; to collect such books, pamphlets, periodicals, 
documents and other literature as may be of use to the general assembly 
or other state officials, and to keep the same on file in the quarters of the 
department, temporarily or permanently, according to the time for which 
such literature may be needed. It shall further be the duty of the director 
to collect, compile, classify and index the documents of the state, includ­
ing senate and house journals, executive and legislative documents and 
departmental reports of this and other states; to keep on file all bills and 
resolutions printed by order of either house of the general assembly; to 
accumulate data and statistics regarding the practical operation and effect 
of statutes of this and other states." 

Section 4 of the act, section 798-4, General Code, provides for the employment 
of assistants, draftsmen and clerical help, as follows: 

"Subject to the approval of the bo.ard, the director may employ and fix 
the compensation of such assistants, draftsmen and clerical help as may 
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be necessary to effect the purpose of this act and to incur necessary and in­
cidental expenses in the conduct of the department, which expense may 
include costs of traveling of the director or assistants. The compensa­
tion of the director and employes and such expenses shall be paid out of 
the state treasury upon the warrant of the auditor of state upon vouchers 
approved by the director of the department and paid out of the appropria­
tions made. All vouchers for expenses shall be itemized and sworn to by 
the director." 

The employes of this department are appointed by the director subject to the 
approval of the board of library commissioners. 

Section 8 of the civil service act, sectiol) 486-4, General Code, places ten classes 
of positions in the unclassified service. Only one of these classes need be considered. 

Subdivision (a) 6 of said section 8 provides: 

"All presidents, superintendents, directors, teachers and instructors in 
the public schools, colleges and universities; the library staff of any library 
in the state supported wholly or in part at public expense." 

Is the department in question to be considered a library within the meaning of 
the above provision? 

The legislative reference department as created by act of 103 Ohio Laws 8, 
is under the direction and supervision of the board of state library commissioners. 

The department has varied purposes. It is created to collect and compare laws 
of this state and other states; to collect information relating to proposed legisla­
tion; to prepare or advise in the preparation of bills; to collect books, pamphlets, 
periodicals, documents and other literature for the use of the general assembly, 
other state officials, and of the general public; and to collect, compile, classify and 
index the documents of the state and other similar duties. This information is to 
be gathered upon subjects pertaining principally to legislation or proposed legis­
lation. 

Many of the duties performed by this department are similar to duties per­
formed by a library. Its purposes are to secure books, pamphlets and information 
for the use and reference of the general assembly and state officials and of the 
general public. A library gathers information, books and pamphlets on these and 
other subjects for the u;e and reference of its patrons. 

This department is in effect a legislative reference library, and ·the legislature 
recognized it as such when the first act was passed, placing the department under 
the state librarian. The fact that it has now been made a separate department does not 
change its character. Its principal characteristics are those of a library. 

Subdivision (a) 6 of section 8 of the civil service act places in the unclassified 
service the "library staff of any library in the state supported wholly or in part 
at public expense." 

The employes of the legislative reference department would come within the 
above class and are in the unclassified service. 

By virtue of section 4 of the act of 103 Ohio Laws 8, supra, the employes of 
this department are appoint~d by the director subject to the approval of the board 
of library commissioners. The act does not provide for the discharge or removal 
of the employes. 

Where the manner of removal is not fixed by law it is held that the right of 
removal is incident to the power of appointment. The appointments are made by 
the director with the approval of the library commission and removals should be 
made in the same way. 
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Therefore the director of the legislative reference department has the right 
to dbcharge the employes of this department subject to the approval of the board 
of library commissioners. 

The next inquiry involves the compatibiliy of the positions of director of the 
legislative reference department and that of clerk of the house of representatives. 

The rule of incompatibility of office is stated by Dustin J. at page 275 of State 
ex rei. vs. Gebhart, 12 Cir. Ct. X. S., 274, where he says: 

"Offices are considered incompatible when one is subordinate to, or in 
any way a check upon, the other; or when it is physically impossible for 
one person to discharge the duties of both." 

The duties of the director of the legislative reference department have been 
above given. He acts under the direction and supervision of the board of library 
commissioners. 

Section 6 of the act creating this department, section 798-6, General Code, 
provides: 

"At the close of each session of the general assembly the clerk of the 
senate and the clerk of the house shall deliver to the director copies of all 
bills, joint resolution?, important petitions, memorials, and other legislative 
documents passed or presented during such session of the legislature." 

The compensation and duties of the clerk of the house of representatives are 
prescribed in the following sections: 

Section 51, General Code, provides: 

"The clerks and sergeants-at-arms of the senate and house of represent­
atives, and their assistants, shall each oe paid five dollars for each day's 
attendance during the session. For services rendered at the organization 
of the general assembly, each of the officers named in section thirty-three, 
unless re-elected to his position, shall be paid five dollars for each day, for 
not exceeding ten clays." 

Section 53, General Code, provides : 

"The clerks of the senate and house of representatives shall be paid 
fi\·e dollars per day, each, for the time employed after the adjournment 
of the general assembly in making indexes to the recorded and printed 
journals, and reading the proof sheets of the printed journals. The bills 
therefor must he approved by the commissioners of public printing or a 
majority of them. Such clerks shall have no other allowance or com­
pensation for services after the adjournment of the general assembly, except 
as provided by law or resolution." 

Section 71, General Code, provides: 

"Each clerk shall make an index to the journal kept by him, and an 
index of its appendix, and deliver them to the printer, who shall print them 
at the close of the proper volumes. Each clerk shall make an index to the 
recorded journal and deliver it to the secretary of state, who shall preserve 
it with the recorded journal." 
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Sections 73, 74, 75 and 76, General Code, prescribe certain duties upon the clerk 
of each house pertaining to the papers and documents laid before the house of 
which he is clerk as to their preservation and printing. 

The duty of the clerk of the house of representatives to turn over to the 
director of the legislative reference department copies of bills and joint resolutions, 
important petitions, memorials and other legislative documents does not make these 
positions incompatible. 

The two positions are not a check one upon the other, and they are not sub­
ordinate one to the other. Whether or not it is physically possible for the same 
person to perform the duties of each position is a question of fact to be determined 
by the time required to perform the duties of each position. 

As the clerk of the house of representatives is paid upon a per diem basis, a question 
would arise as to his rightto draw compensation as director of the legislative! reference 
department for the clays he draws pay as clerk of the house of representatives. This 
question is not now considered as it appears that the present clerk of the house 
of representatives is to serve as director of the legislative reference department 
without compensation. 

I am of opinion that the same person may at the same time hold the two posi­
tions in question, provided it is physically possible for him to perform the duties of 
both positions. 

The clerk of the house of representatives would be entitled to pay as such clerk 
if he performs tlie duties thereof, even though he also performs the duties of 
director of the legislative reference department. 

938. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIP WARRANTS-TO BE ENDORSED BY TOWNSHIP TREAS­
URER BEFORE BEING PAID. 

Township warrants are required to be endorsed by the township treasurer before 
being paid by the township depository of townshiP funds. The treasurer Proceeds 
as if no depository had been provided for and his siguature should appear on the 
warraut bl'/ore being honored by the depository. 

COLUMBUS, OHIO, May 19, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under elate of March 24th, you asked my opinion as to whether 
or not township warrants are required to be endorsed by the township treasurer 
before being paid by the township depository of township funds. 

The sections of the Code providing for the establishment of a township de­
pository are sections 3320 to 3326, inclusive. A perusal of these sections will show 
that the depository was not intended to supplant the treasurer or to perform his 
duties, but that thereby provision was made for a township treasury. Nowhere in 
any of said sections is there anything changing the duties of the treasurer or en­
l;:~rging the powers of the other township officers. 
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Consequently, the treasurer proceeds as if no depository had been provided for 
and his signature should appear on the warrant before being honored by the de­
pository. 

939. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RAIDROAD CO:\IPANIES-EXPRESS CO:\IP Al\IES-SALE OF STEAM­
SHIP OR RAILROAD TICKETS TO AND FROM FOREIGN COUN­
TRIES-PERSO~ALLY CONDUCTED PARTIES. 

1. The agents of express companies when acting within the scope of their 
agencies are not required to give the bond required by sections 290-294 by reason 
of the exemption of express companies in section 295, General Code. 

2. Individuals organi:::ing personally conducted parties for foreign travel are 
not within the provisions of such sections for the reason that they are not selling 
railroad tickets to the parties organi:::ed by them, but are buying the railroad tickets 
as agents of such parties. 

CoLUMBUs, Omo, May 19, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your inquiry of April 6th asking me for opmton as to the inter­

pretation of sections 290-295, G. C., is before me; also the enclosures you submit. 
The sections above mentioned read as .follows: 

"Section 290. ~ o person, firm or corporation shall engage in selling 
steamship or railroad tickets for transportation to or from foreign countries, 
or in the business of recei\·ing deposits of money for the purpose of trans­
mitting the same, or the equivalent thereof, to foreign countries, until it 
has obtained from the auditor of state a certificate of compliance with the 
provisions of the two sections next following. The certificate shall be con­
spicuously displayed in the place of business of such person, firm or cor­
poration. 

"Section 291. Such person, firm or corporation shall make, execute and 
deliver a bond to the state of Ohio in the sum of five thousand dollars, 
conditioned for the faithful holding and transmission of any money or the 
equivalent thereof, delivered to it for transmission to a foreign country, or 
conditioned for the selling of genuine and valid steamship or railroad tickets 
for transportation to or from foreign countries, or both if to be engaged in 
both of such businesses. 

·"Section 292. The bond shall be executed by such person, firm or cor­
poration as principal, with at least two good sufficient sureties, who shall 
be responsible and owners of real estate within the state. The bond of a 
surety company may he received, if approved, or cash may be accepted in 
place of surety. The bond shall be approved by the auditor of st;tte, and filed in 
his office. Upon the relation of any party aggrieved, a suit to recover 
on such bond may be brought in a court of competent jurisdiction. 

"Section 293. The auditor of state shall keep a book to be known as 
a 'bond book' wherein he shall place in alphabetical order all such bonds 
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received by him, the date of receipts, the name or names of the principals 
and place or places of residence, and place or places of transacting their 
business, the names of the surety upon the bond, and the name of the officr 
before whom the bond was executed or acknowledged. Such record shall 
be open to public inspection. The auditor of state shall collect a fee of five 
dollars for each bond so filed. 

"Section 294. A person, firm or corporation which engages in such 
business, contrary to the provisions of the second and third preceding sec­
tions, shall be fined not more than five hundred dollars or imprisoned not 
more than six months, or both. 

"Section 295.. Xothing herein shall apply to drafts, money orders or 
travelers' creeks issued by trans-Atlantic steamship companies or their 
duly authorized agents or to national banks, express companies, state banks 
or trust companies." 

As I understand it, your first question is as to whether or not the agents of an 
express company are required to comply with sections 290-294, supra. In answer, 
I would say that express companies do their business through their agents, the 
nature of such business making any other method impracticable. ·while section 
295, G. C., provides that express companies are exempt from the operations of 
sections 290-294, and does not specifically mention agents of express companies, yet 
I hold that the agents of the express company arc included under that term, and 
consequently arc not required to give bond. 

However, should the agent of an express company also desire to act in his 
individual capacity, in that event he must give bond as provided by sections 290-294, 
supra. Of course your department has no means of knowing whether or not an 
agent will endeavor to act part of the time as the agent of the express company, 
and part of the time as an individual. If he should simply use the fact that he was 
the agent of the express company as an excuse to evade the giving of the bond, and 
then attempted to act as an individual, such agent would make himself liable to 
the penalties imposed by section 294, G. C. 

Your other question, as I understand it, is as to whether or not individuals 
who are organizing personally conducted parties from whom they collect deposits 
and finally furnish transportation and steamer tickets, are within the provisions of 
sections 290-295, G. C., inclusive, these parties claiming that they get no profit or 
commission out of the tickets sold, but do collect a fee for arranging the tour, 
route, etc. 

I do not believe these parties come under the statute and consequently they 
should not be required to give bond. From your statement it will appear that they · 
are not engaged in selling the tickets but simply act as agent for the purchasers. 

I trust the above furnishes you the information you desire. 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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940. 

ESTABLISH:\JEXT OF FIRE:\IEX'S PEXSIOX FUXD-ABOLITIOX OF 
FIRE:\IEX'S PEXSIOX FUXD-ORDIXAXCE. 

The council of a city having a11 established firemen's pension fund may abolish 
the same uy ordiuaucc u•hw all that has been doue in regard to tl!.? establishment 
of such fu11d is til.: passage of a1z ordiuance declariug tile necessity of establishment 
and mainteuauce of a police fund aud leV}' made the same year and no persons 
arc drawing paymeut from such fuud. 

CoLUMBUS, OHIO, :l\Iay 20, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of April 7, 1914, you ask for my opinion upon the 
following question: 

":\lay the council of a city, having an established firemen's pension fund, 
by ordinance abolish fund ?" 

·Supplementary to this request the following statement of facts has been re­
ceived from the city solicitor of Chillicothe, Ohio: 

"On :\Jarclt 6, 1905, council passed an ordinance declaring the necessity 
of establishmmt and maintenance of a police relief fund and a levy was 
made accordingly the same year. l t is said a board of trustees of the police 
relief fund were elected and rules adopted, but since the organization of the 
board as stated, nothing else has been done to administer this fund. In 
fact at the present time no one knows who the members of the board of 
trustees of said fund were, nor is there any copy of the rules adopted ob­
tainable. Sub~equent to the above levy no levies were made, no meetings 
were held by the board of trustees, no elections were held for their suc­
cessors, and in fact, nothing has been done with this fund except that the 
money has remained in the hands of the city treasurer who has obtained a 
small interest for it. The same facts as here stated are true of the fire­
men's pension fund of this city." 

I shall assume the city solicitor has stated all the facts, and therefore this 
opinion must be taken as based upon his statement. You will note that he has not 
stated that there were ever voluntary contributions to the fund, or that there were 
any moneys placed therein. excepting that received from a tax levy; consequently 
this opinion docs not deal with circumstances which might arise where there had 
been premiums paid by foreign insurance companies. donations, or other augmenta­
tions of the fund derived from source_s other than by virtue of a tax levy. 

The law with reference to firemen's pension funds is embodied in sections 4600-
4615 of th~ General Code, and its purport may be briefly stated as follows: 

Any municipal corporation having a fire department supported at public expense, 
may, through its council, declare the necessity for the establishment of a firemen's 
pension fund. \Yhen this is done tru~tees are to be elected who shall serve for a 
term prescribed by the statute, which board of trustees shall organize as provided 
in section 4604. In each municipality availing itself of these prt-vi~ions council may 
levy a tax of not to exceed three-tenths of one mill in addition ·,., other levies 
authorized by law. In case of the failure of the tru~tees to act in the n•<tn.,,r re-
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quirecl by law, such failure shall not limit the power of council to make the levy, 
and if it fails to make the maximum levy, there shall be passed to the credit of the 
fund such portion of the annual tax on the business of trafficking in intoxicating 
liquor, as when aclclecl to the amount realized from the levy, will equal what would 
be realized from a full levy of three-tenths of a mill, or such part as is necessary 
to meet the pension payroll. The portion taken from the intoxicating liquor tax 
shall not exceed sixteen-thirtieths of the amount of such tax required to be passed 
to the credit of the general fund in the municipality. 

As the statement of facts does not show any levy since the passage of the "Smith 
one per cent. law," I shall not discuss the bearing of that upon the firemen's pension 
fund tax. In addition to this tax, all fines imposed upon the members of the fire 
department and the proceeds of all suits for penalties for violation of statutes or 
ordinances, with the execution of which the fire department is charged, and license 
fees, shall be credited to the pension fund. The trustees are also authorized to re­
ceive donations. 

The treasurer of the municipality is made custodian of the fund, and is to pay 
it out on the proper order of the trustees. These trustees may invest moneys as 
prescribed in section 4611, and may make all rules and regulations for the dis­
tribution of the fund "including the qualification of those to whom any portion 
of it shall be paid and the amount thereof;" but no rules shall be enforced until 
approved by the director of public safety or the fire chief of the municipality. 

The section last referred to can have no bearing here because I have assumed 
that there are no persons drawing pensions from the fund in Chillicothe. At this 
poi~t I also desire to call attention to the fact that this obviates a discussion of the 
question of vested rights in a fund after the happening of the contingency upon 
which the pension vests. 

Prior to the happening of the contingency upon which the pensioner is to re­
ceive compensation it is fundamental that such pensioner has no vested right to 
any part of such fund. 

22 Am. Eng. Enc. of Law, 2cl Eel. 658. 
8 Cyc., 904. 

lVIr. Dillon in section 431 of the 5th edition of his work on "Municipal Cor­
porations," says : 

"The fund from which municipal pensions are paid is usually created 
by setting aside certain sources of public income, and frequently provision 
is made that a stated sum per month shall be retained or deducted from the 
compensation of each or the officers in the department who may become en­
titled to a pension. Although the St1111 so deducted from the officer's com­
pensation is called a part of the officer's compensation in the statute, yet the 
officer never receives it or controls it, and he cannot prevent its appropria­
tion to the fund in question. He has no power of disposition over it such 
as always accompanies ownership of property. A statute providing for such a 
deduction in legal effect says that the officer shall receive as compensation 
each month the net amount payable to him, and that in addition thereto 
the state or municipality will create a fund by appropriating the amount 
retained each month for that purpose, from which, upon his resignation for 
bad health or bodily infirmity, or dismissal after long and meritorious 
service, a certain sum shall be paid to him, or at his death to his widow 
and children ~,·here the statute so provides. Being a fund raised in that way, 
it is entirp!y at the disposal of the government until, by the happening of 
on,; uc the events stated-the resignation, retirement, or death of the officer-
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the right to the specific sum becomes vested in the officer or his represent­
ati\·e. J n making a change in the disposition of a fund of that character 
previous to the happening of one of the events mentioned, the state impairs 
no absolute right of property in the officer. The direction of the state that 
the fund should be one for the benefit of the officer or his representative 
under certain· conditions is subject to change or revocation at any time at 
the time at the will of the legislature. There is no contract on the part of 
the state that its disposition shall always continue as originally provided. 
Until the particular event should happen upon which the money, or a part 
of it is to be paid, there is no vested right in the officers to such payment. 
His interest in the fund is, until then, a mere expectancy created by the 
law and liable to be revoked or destroyed by the same authority. But 
when the particular event has happened upon which the money or a part of 
it is to be paid, the beneficiary of the pension under the pension system 
acquires, it has been held, a vested right and it is not competent for the 
legislature or any other authority to deprive him of that vested right. But 
the existence of a vested right is dependent upon statutory provisions con­
ferring the pension without qualification and without any reserve right to 
terminate it. 1 f the statute reserves the power to the local authorities to 
discontinue the pension in their discretion, the heneficiary does not acquire 
a right in it." 
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The gist of the matter may he thus stated where the funds are derived solely 
from taxation; it is a matter of bounty giwn or withheld at the pleasure of the 
municipality, and may be repealed at any time, before the happening of the con-
tingency upon which the right to the pension vests. . 

State vs. Trustees, 121 \Vis., 44. 
Cohrn vs. Henderson, 124 Pac., 1034. 
Pennie vs. Bois, 132 U. S., 454. 
Head vs. Jones, 150 S. W., 349. 
Eddy vs. ::\forgan, 216 III., 437, 449. 

The following language is t~ken from the case of Price vs. Parley 22 C. C., 48: 

"It is within the power of the legislature wholly to abolish or to change 
a law granting pensions to disabled members of a fire department, and no 
such memher is entitled to any other or different pension than that provided 
by the existing statute." 

From this it seems to me to be clear that the city council has the right to 
abolish the firemen's pension fund in the case in question, as it is optional with the 
municipality to create a fund and provide for the pensioning of the firemen, and 
under these circumstances the power to create carries with it the power to destroy. 

You also ask what disposition should be made of the money remaining in this 
fund in case of the repeal of the ordinance establishing firemen's pensions. 

It has been suggested that under section 5654 of the General Code, as amended 
103 0. L., 521, council may transfer the moneys to the sinking fund. That part of 
this section which is claimed to be in point reads thus: 

"\Vhen there is in the treasury of any city, village, county. township 
or school district, a surplus of the proceeds of a special tax or of the pro­
ceeds of a loan or bond issue which cannot be used, or which is not needed 
for the purpose for which the tax was levied or the loan made, or the 
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bonds issued, all of such surplus shall be transferred immediately by the 
officer, board or council having charge of such surplus, to the sinking fund 
of such city, village, county, township or school district, and thereafter shall 
be subject to the uses of such sinking fund." 

It will be observed that this section has reference to the disposition of the 
surplus of a sr;ecial tax or the proceeds of a loan or bond issue which cannot be 
used. These funds are, of course, not derived from a loan or bond issue, and 
therefore if section 5654 is to obtain it must be because the moneys in question 
are the proceeds of a special tax. It is extremely difficult to ascertain what was in 
the legislative mind when it used the term "special tax." 

In Zimmerman vs. Canfield, 42 0. S., 462, 469, the supreme court had under dis­
cussion a ditch assessment law. Section 4449, R. S., provided for assessment on 
benefited lands to raise the amount of compensation and damages, and the court 
held that section 2834, R. S. (now 5654) provided for the transfer of these special 
funds so raised to the general fund. This would carry with it the implication that 
the court regarded a special assessment as a special tax. This construction may 
not be entirely warranted by the provisions of section 3799 of the General Code, 
( 103 0. L., 522), which provides for a transfer by a vote of the com~cil. Any fund 
may be so transferred except the proceeds of a special levy, bond issue or loan, and 
there- shall be no transfer except among funds raised by tax upon all the real 
and personal property in the corporation. As a special assessment is not levied 
upon all real_ and personal property in the corporation, it would be unnecessary to in­
sert this exception if the proceeds of a special levy were the same thing as money 
derived from special assessments, and we cannot assume that the legislature inserted 
meaningless language. Again, section 2296 (103 0. L., 522) provides for transfer 
of certain funds, excepting balances of special levies by the board of education. 
As the board of education has no authority to levy special assessments, the general 
assembly must ha\·e intended to refer to something other than a levy for a special 
assessment, by the usc of the words "special levies." Be this as it may, I am, 
nevertheless, inclined to the opinion that the fund here in question is not the pro­
ceeds of a special tax, within the meaning of that term as used in section 5654. 
This section as originally enacted (75 0. L., 132) provided for the transfer of the 
balance of funds deri,·ed from a special act. It was subsequently amended (92 0. 
L., 77) to read, insofar as it is pertinent here, very similarly tq section 5654. From 
this it is apparent that the general assembly originally had in mind some unusual 
or extraordinary fund, while the firemen's pension fund is recognized as one for a 
proper municipal purpose. and as providing for the covering of an ordinary munic­
ipal expense. Funds of this character have almost universally been sustained upon 
the ground that they are incident to the general powers reposed in municipalities, 
and the general assembly when it provided for a levy to take care of this expenditure 
did not provide a special levy, but rather provided an additional levy of those there­
tofore recognized as being proper for general revenue purposes. A special tax is 
a particular one-that is limited in contra-distinction to general or ordinary. Here 
the authorization contemplates continual duties, perpetual powers, and involves no 
unusual matter, but, on the contrary, is a recognition of an ordinary municipal func­
tion. In drawing the law in the way in which it appears, the general assembly 
recognized these principles and gave the fund its characteristic of one derived for a 
general rath'er than a special purpose. In my judgment a special fund is one de­
signed for a particular and limited purpose, which has" not the element. of perpetuity 
or continuity involved therein. Here continuity is an essential element and there 
may be perpetuity. 

For these reasons 1t 1s my judgment that this money may not be transferred 
by virtue of section 5654. Sections 2296, et seq., provide for the transfer of funds 
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under court procedure, and section 3i99 authorizes council by the vote of three­
fourths of all the members elected thereto, and the approval of the mayor, to 
transfer all or a portion of one fund, with certain exceptions, within which the 
fund here under discussion does not come, to the credit of another .fund. There 
shall be no such transfer except among funds raised by taxation upon all the real 
and personal property in the corporation, nor until the object of the fund from 
which the transfer is to be effected has been accomplished or abandoned. 

As the fund here has been raised by taxation upon all the real and personal 
property in the corporation, according to the statement of facts, and as the object 
of the fund has been abandoned, I am of the opinion that by compliance with this 
section the money in question may be transferred to such other fund as council 
deems proper. The method provided by sections 2296, et seq., is in addition to the 
method just outlined, and may be taken advantage of if the municipal authorities 
desire so to do. 

941. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

STREET RAILWAY-FRAXCHISE-PAVING BETWEEN THE RAILS. 

When the franchise of a street rail<my company requires it to pave between the 
rails, the. citJ• cannot gh•e to such railway company the option of paying the cost 
of such paving in allllllal deferred installments for the reason that if the railroad 
company does not do the paving itself, the city may do the paving 01zd recover from 
the railroad company the amoz111t so expended, and any agreemeut to accept repa:y­
ment of the installments disbursed bJ' the IIZZtnicipality 011 behalf of the railroa"d­
companJ' would be without consideration. 

CoLUMBUS, OHio, l\Tay 20, 1914. 

Hox. C. L. SH,\YLDn, City Solicitor, Ashtabula, Ohio. 

DEAR SIR :-1 IJeg to acknowledge receipt of your letter of :\larch 20th, re­
questing my opinion upon the following question : 

''The franchise of a street railway company requires it to pave between 
rails whenever the city pa1•es the street in which such rails are located. 
:\lay the city give to the street railway company the option of paying the 
cost of paving hetw~en the rail!; in annual deferred installments like an 
assessment in the event that the city docs the work and charges its cost 
to the railroad company?" 

I enclose herewith copy of an optmon to Hon. C. C. Crabbe, prosecuting at­
torney, London, Ohio, in which you will observe that I held that a city is without 
authority to assess street railway property for the cost of paving between the rails 
on the theory that the property is specially benefited by the improvement. In this 
opinion I discussed the case of Cleveland vs. Cleveland Ry. Co., 4 Ohio Decisions, 
Reprint 315, citecl by you. I adhere to the judgment expressed therein, which is to 
the effect that a technical assessment cannot he made against the railway company. 

Tlw test upon such a question would arise if the county auditor should refuse 
to extend an alleged "assessment" of this sort upon the county duplicate so as to 
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charge the treasurer with the collection thereof. In my judgment the county auditor 
could not be compelled to do this, so that in all events an "assessment" against the 
railroad company on this behalf could not be collected like other assessments. 

But in my opinion it is immaterial for the purpose of your question whether the 
charge be called an "assessment" or not; for yon inquire, not whether the charge 
can be collected on the county tax duplicate, but merely whether the city can give 
to the railroad company the option of paying it in deferred installments. 

The question is, therefore, ·to be determined by the application of general prin­
ciples of law. If the franchise, of which the railroad is enjoying its occupancy of 
the ·municipal streets, itself contains the requirement that the railway company pave 
between the rails whenever the city paves the street in which the rails are located, 
which is the case concerning which you inquire, it follows that the obligation of 
the railway company to pay arises immediately upon the doing by the municipality 
of the thing contemplated by the franchise, viz., the paving of the street. As a 
necessary implication it is, of course, properly held that should the railway company 
fail to pave between the rails, the municipality may as a part of the improvement 
lay the pavement between the rails, in which event there arises a liability on the part 
of the railway company to the municipality. Columbus vs. Railroad, 45 0. S., 98. 

In other words, the liability is created by the acts of the parties under the con­
tract incorporated in a franchise ordinance. Should the municipality, then extend 
the time of payment of such liability and agree upon special terms thereof, its 
action would be without consideration, and for that reason not binding, for the 
relation between the parties is contractual merely. Ry vs. Columbus, 3 N. P. n. s., 
438. 

The contract is executed and the liabilities fixed. Any further arrangement 
between the parties is, therefore, nugatory. 

In another view of the case, where bonds have been issued by the municipality 
to pay for the improvement, and the railroad company owes the city on account of 
the transaction, like that about which you inquire, the city meantime owing the 
holders of the bonds, the extension of credit, by deferred payments, to a railroad, 
might be said to constitute a loaning of the municipality's credit to the company, 
which is prohibited by positive constitutional provision. 

For all of the above reasons, I am of the opinion that the arrangement about 
which you inquire may not lawfully be entered into. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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942. 

RECEIVER-ASSIGXEE-TRUSTEES IX BAXKRUPTCY-LISTIXG OF 
PROPERTY FOR TAXATION. 

I. The recezver of the busmess of an i1zdividual who is conductzng such business 
in the manner ordinarily followed by such receivers must list the property ill his 
charge for taxation. 

2. Trustees in bankruptc}' of i1zdividuals, fi;ms or corporations are not required 
to list the property in their possession for taxation. 

3. An assignee for the be'nefit of creditors of an individ~~al is presumptively 
not required to list the assets in his possession for taxes, but if he is preserving the 
corpus of th~ estate, and managiag it for the benefit of all concerned, rather than pro­
ceeding to sell and distribute it, while teclmically an assignee, he has become vir­
tually a receivtr and should make return in accordance with principles laid down 
in French vs. Bobe, 64 0. S., 323. 

4. The duty of an assignee for the benefit of creditors of a partnership is the 
same as an assignee for an individual. 

5. If the primary purpose of a receiver of a corporation is not the dissolution 
thereof, the receiver is required to list the assets in his possession for taxation, pro­
viding said receiver_ has not as yet been ordered to wind up the business, convert 
the assets into cash and distribute them, but that if he has bee1~ so ordered he 
has ceased to be a receiver and has became a .trustee for the benefit of the creditors 
of a corporation and is not required to list such assets. A receiver appointed in 
proceedings to dissolve a corporation is not required to list property in his possession 
for taxation. 

6. An assignee of a corporation, whose affairs are being wound up under order 
of the court is not required to list the assets in his Possession for taxation. 

CoLUMBUS, OHIO, May 20, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge receipt of your letter of March 27, 1914, 
in which you request my opinion upon the following question: 

"Are receivers, trustees in bankruptcy, and assignees in charge of the 
assets of individuals, partnerships or corporations which are being wound 
up under order of court required to make returns of such assets for taxa­
tion?" 

Your question impresses me as somewhat ambiguous and I, therefore, take the 
liberty of defining the exact questions which I shall consider. I shall assume that 
you are inquiring concerning the duty of the following persons in their represent­
ative capacity to make return of the personal property in their possession in such 
capacity, viz.: 

"1. A receiver of the business of an individual. 
"2. A trustee in bankruptcy. 
"3. An assignee for the benefit of the creditors of an individual. 
"4. An assignee for the benefit of the creditors of a partnership. 
"5. A receiver of a corporation which is being wound up under order 

of court. 
"6. An assignee of a corporation whose assets are being wound up 

under order of court." 

22-A, G. 
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If I fail to cover all the questions you had in mind in submitting your request 
for an opinion, I shall be pleased to consider such other questions as are intended 
to be contemplated therein. 

Section 5370, General Code, is the only section of the taxation laws which 
imposes any specific duty to list for taxation property held in a representative 
capacity. Its pertinent provisions are as follows: 

"* * * the property of a * * * person for whose benefit property is held 
in trust, by the trustees; * * * of corporations whose assets are in the 
hands of receivers, by such receivers." 

It is true that section 5369, General Code in prescribing the form of oath to be 
taken and subscribed by the person listing the property requires that such oath, 
being adapted in form "to the capacity in which the person making the return acts, 
shall state that the return contains, among other things "a true account of all taxable 
personal property, moneys, credits and im·estments in bonds, stocks, joint stock 
c·ompanies, annuities or otherwise, owned or controlled by such person * * * as 
trustee * * * receiver, * * * agent or otherwise, and also of all moneys, credits, 
investments in bonds, stocks, joint stock companies or otherwise, held for him, or 
any one residing in this state, * * * and every interest and right, legal or equitable, 
of the person listing and of those for whom he is required by law to list in bonds, 
etc., which he is required by law to list for taxation." 

However, this statute of itself does not impose the duty to list in a represent­
ative capacity, and its provisions cannot be in my opinion looked to for the purpose 
of enlarging in any way the positive requirements of section 5370. A similar ob­
servation may be made with reference to section 5379, the purpose of which is to 
fix the time as of which personal property shall be listed. 

In addition to these substantive statutes certain provisions found in the laws 
relative to the duties of assignees, etc., are to a certain extent material. Thus it is 
provided in section 11138 with reference to assignees for the benefit of creditors 
that, 

"Taxes of every description assessed against the assignor upon personal 
property held by him before his assignment must be paid by the assignee 
or trustee out of the proceeds of the property assigned in preference to 
any other claim against the assignor." 

I find no other positive requirements of statutory law applicable in the premises, 
although other statutes are, of course, to be considered in the application of the 
principles which the courts have laid down in cases which I shall hereinafter cite. 

In Mel\' eill vs. Hagerty, 51 0. S., 255, the syllabus is as follows: 

"Personal property, whether in the form of moneys, bills receivable, 
bonds, certificates of stock, or otherwise, held by an assignee of an in­
solvent debtor whose estate' is being settled in the probate court, is not 
subject to taxation, and it is not the duty of such assignee to make return 
of the assets of such estate to the county auditor for taxation." 

The facts in that case were pleaded in the petition which is abstracted at pages 
255, et seq. It appears therefrom that the pla.intiff was assignee of a corporation 
for the benefit of its creditors; that at the elate of listing personal property he had 
in his possession assets consisting of notes, accounts and money in bank, which 
assets were insufficient to pay the costs of administration and the claims against the 
assignor. 
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In the opinion of Spear, J., pages 262, et seq., is found the following language: 

"Our statutes * * * place the disposition of insolvent estates within 
the control of the probate court, and direct the duties of the assignee, 
and the procedure in the administration of the trust. '" * * Necessarily that 
court '' ~' ·~ upon the filing of the instrument of assignment, acquires control 
of all the property and estate embraced therein, subject, of course, to all 
liens and just claims then existing upon the property, whether by the state 
or by creditors. lt is made the duty of the assignee to convert the assigned 
prcperty into money and * * * file an account, as a step preliminary to an 
order distributing the money to creditors * * *. The effect of the assign­
ment is to devote the property absolutely to the satisfaction of the debts of 
the assignor, just as they existed at the time of the assignment, subject, 
necessarily, to be depleted by the expenses of the trust. 

* * ¥ * * * * * * * * * 
"Provision is made for the payment by the assignee * * * of taxes 

in preference to any other claim against the assignor. The language in this 
regard is significant: (here follows a quotation of what is now section 
11138). Xowhere is it in terms provided that the assignee shall list the 
property for taxation, nor is provision made for the payment of any taxes 
save those ex'isting against the assignor. This omission seems to us sig­
nificant when contrasted with the duty enjoined by other sections of the 
statute upon other trustees. * * * (Here follows a quotation of the taxa­
tion statutes above cited and of the statutes applicable to executors and ad­
ministrators.) If we apply the familiar rule expressio unius exclusio 
alterius, it would seem that those are the only taxes, payment of which 
may properly be included in his accounts. 

"The omission referred to would seem also to suggest a distinction be­
tween the relation of an assignee to creditors of the assignor and to the 
trust property held by him, and the relation sustained by a guardian, an ad­
ministrator, or a receiver of a corporation, to beneficiaries interested in 
the trust pruverty, as well as to the property itself; and, we think a dis­
tinction is observable between the relation sustained by creditors of an in­
solvent assignor to the assigned property, and that of beneficiaries of prop­
erty in charge of the other functionaries above named. 

''The relation of guardian to the ward is, while it lasts, a permanent 
one. He manages the estate for the benefit of the ward, and it is his duty 
to so manage as to make profit and interest for the ward. As to the prop­
erty, the ward has no power over it, nor duty respecting it. 

"As to administrators, it is true that property in their hands is subject 
to the payment of the debts of the decedent, and that creditors are expected 
to list their claims as credits, and often it happens that the debts consume 
the entire assets. But usually there is in fact, as well as in contemplation, 
a residue going to widows and legatees or heirs, and they are not required 
to list for taxation any amount until it is actually received. 

"The duty enjoined upon receivers to list is confined to receivers of 
corporations. Such receivers are usually empowered to prosecute the busi­
ness for the benefit of the parties interested. This carries the idea of a con­
tinuance of the business as by the corporation, and its eventual surrender 
to the corporation again. Receivers for partnerships, concerns whose affairs 
are to be wound up and dissolved, are not named. Certainly this omission 
is also significant. Such receivers perform duties similar, in many ways, to 
the duties of assignees of insolvent, and had it been intended to enjoin 
them the duty of listing property in their hands· for taxation, one would 
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suppose that the discrimination found in the statute would not have been 
made.'' 

Again at page 267, Judge Spear says: 

"To hold that property in possession of an assignee, as in these cases, 
must be listed and taxes paid on it is, in effect, to hold that the creditors 
must be taxed twice on the same value. \Vhile the legal title to the prop­
erty is in the assignee, it is so only for the purpose of facilitating the settle­
ment of the trust. Equitably, the property is vested in the creditors. Every 
dollar paid in taxes by the assignee reduces by that amount the dividend 
which the creditors will receive. To say it is the duty of creditors, under 
the law, to list their claims as creditors, admits, we suppose of no doubt, 
and, we submit, that it is no answer to say that creditors cannot know the 
value of such credits. Such condition attaches to a very large proportion 
of credits held by the commercial, and especially the mercantile, world. 
Nor, is it any answer to say that, as matter of fact, they will not list the 
claims. K o good reason why they should not exist, unless it would be 
furnished by a requirement compelling the assignee to do so. A statutory 
construction which, to use the language of Judge Cooley, 'requires that 
one person, or any one subject of taxation, shall directly contribute twice 
to the same burden, while other subjects of taxation belonging to the same 
class are required to contribute but once,' is to be avoided, because, in 
the judgment of that author, it is duplicate taxation, and is not permissible 
under a constitution which requires equality and uniformity. This proposi­
tion seems to be applicable to the present cases, as our constitution requires 
both equality and uniformity. It is not necessary to hold .that the legis­
lature might not include assignees in the class of trustees who are required 
to list property in their hands, even though duplicate taxation results; it 
is enough, for the disposition of the present cases, if the purpose to do so 
has not been expressed. 

"The assignee is in every essential particular, an officer of the court. 
The fund is in his hands as such, and he is bound to do with it just what 
the court directs. The fund, therefore, is really in the custody of the 
court, and as before stated, the beneficial interest is in the creditors. They 
cannot, it is true, receive their own at once, but that is because it requires 
some time to reduce the assets to money, and for the adjustment of the 
debts and claims. To require the listing of any of the property thus held 
by the assignee, and the payment of taxes on it, would manifestly interfere 
with the orderly execution of the trust. And if, as is claimed in argument, 
in case payment of taxes so levied is not voluntarily made by the assignee, 
distraint might be resorted to by the tax collector and the property seized 
and taken forcibly from the possession of the assignee, thus taking it from 
the control of the court, so much •the more apparent is it that the con­
struction claimed by the defendant in error is inadmissible because it would 
result in unreasonable interference with the rightful exercise of authority 
by the probate court. It cannot have been the purpose of the legislature, by 
one statute to lodge exclusive jurisdiction and dominion over property in a 
court, and by another statute, authorizing a taxing officer to cast contempt 
upon the court by ousting its jurisdiction and over-riding its powers. 

"If the clause of section 2734, relating to the listing of trust property 
by trustees, requires a listing of property by the assignee of an insolvent 
whose estate is being settled in the probate court, no reason can be given 
why the same duty would not devolve upon receivers of partnerships, clerks 
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of courts, sheriffs or master commissioners, as to funds which may chance 
to be in their hands on the day preceding the second ~Ionday of April, 
subject to payment upon order of court. To state such a proposition is to 
refute it. And this because it is unreasonable to assume that, in the ab­
sence of express authority, the duty to list embraces property which the 
law has taken into its own hands simply to collect and distribute, and of 
which it has designated a temporary trustee for the better accomplishment 
of its work." 

677 

Howe\"er in the case of French \"S. Bobe, 64 0. S., 323, the rather broad state­
ments found in the opinion and syllabus of the case from which quotation has just 
been made, are somewhat limited. The syllabus in the case just cited is as follows: 

"Personal property in- the possession of an assignee for the benefit of 
creditors of a manufacturing corporation, which is not being reduced to 
money for distribution among the creditors of the corporation, but is 
being held and operated, under the orders of the insolvency court, and at 
the joint request of the creditors of the assignee, in the conduct of a going 
business being conducted as it had been theretofore by the corporation it­
self, is subject to taxation, and it is the duty of the assignee to list such 
property for taxation." 

The facts involved in the French case are sufficiently disclosed in the language 
of the syllabus as quoted. Speaking of the 11cNeill opinion, Spear, J., who writes 
both opinions. says at page 338 in French vs. Bobe: 

"\Ve are of opinion * * * that the case at bar is so clearly distinguish­
able from the case cited, that its decision is not controlled by that case. 
* * * There the indebtedness largely exceeded the value of the assets, 
and the assignee was proceeding strictly under section 6346, Revised Stat­
utes, and following, to reduce the assigned property to money and close out 
the estate by a distribution of the proceeds among the creditors. He sold all 
the property and held only its avails; he was neither holding the property 
of the assignor, or any of it, nor operating the business. Here the appraised 
value of the property exceeds' the indebtedness. The assignee is not selling, 
and has not attempted to sell, any of the assigned property but is proceed­
ing * * ':' to operate the plant * * * the corporation ha\"ing ceased to do 
business because insolvent, and the property thus being held in trust for the 
benefit of creditors, they-the cestuis que truslellf-have, in effect in\"ested 
the property in a scheme to continue the business, and the assignee has ad­
\"anced his own personal funds in the venture. * * * Thus the business has 
been conducted like any other business of similar character and has proved 
a source of profit apparently to all concerned, and yet has yielded to the 
state no taxes during all these years. A controlling distinction between the 
case cited and the present case at bar is that in the former the assigned 
property had been sold and the estate was, in substance as well as form, 
being ,ettled in the probate court, while in this case the assigned property is 
being held and operated in the management of a manufacturing business, 
and the estate is thus being continued as before, but is not being settled. 
Hence, the rule of law applied to the :\fcXeill case has no application to the 
present case. 

"In substance and i.n all essential particulars, the position of the as­
signee in this case is much like that of a receiver. He is clothed with the 
legal title to the property of which he has possession (which cannot be 
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said as to a receiYer), but in no other particular is there any real difference, 
He has held and is holding property, not for the purpose of operating 
the same for profit. Indeed the very order which directs him to operate in 
effect forbids him to sell. It may be conceded that in form, and from the 
strict legal standpoint, the estate is in the court of insolvency for settle­
ment, but in reality it is not being settled, but, on the other hand, the ar­
rangement amounts to an investment of the creditors' money in the manage­
ment of a going concern. There is no present effort nor purpose to sell, 
but simply a purpose to hold and operate. As a receiver, if directed by the 
court, manages the property in the interest of creditors, so this assignee 
manages under the order of the court for the benefit of creditors; and as 
a receiver, where all debts and expenses have been paid, may be ordered by 
the court to turn over the remaining property to the original debtor, so may 
the assignee in case all of the debts of this corporation, including the ex­
penses of the trust, are satisfied, be required to reconvey the remaining 
property of the assignor. Each is equally an officer of the court and bound 
to carry out its behests. As a general rule it may be stated that there is no 
sound principle upon which the property of a person or corporation in the 
hands of a receiver to be managed for the interests of those concerned, can 
be regarded as exempt from the burden of taxation ; and this principle is 
distinctly recognized in our statute by the requirement of section 2734, de­
fining by whom property shall be listed for taxation : 'Of corporations 
whose assets are in the hands of receivers, by such receivers.' In spirit this 
requirement applies to the case at bar." 

As far as I know these two decisions constitute the only ones by which any 
light can be thrown upon the questions which you present. The supreme court of 
this state has not dealt further with any of these questions, and as the questions 
themselves arise, in part at least, under the peculiar language of our statutes, it is 
at once apparent that the decisions from other states are not of service. 

vVhile I do not know that I can add anything to what judge Spear has said in 
the language above quoted, it seems to me that a clearer statement of the rule 
laid down by the court is as follows: 

\Vhere a person acting in a representative capacity is converting the assets of 
the original owner of personal property into money for the purpose of distributing 
the fund among his creditors and it appears that the amount of the estate is not 
sufficient to satisfy the creditors' claims,· it is not the duty of such representative to 
return the personal property so held for taxation, but the creditors are to list their 
separate interest in the fund as creditors. Where, on the other hand, the represent­
ative is making no effort at distribution, but is managing the estate for the benefit 
of the creditors, and the amount of the estate exceeds the aggregate claims of the 
creditors, the representatiYe must list as a trustee or agent of the creditors, even 
though he be an "assignee," an officer not n1entioned in section 5370. 

Of course this rule is not complete; it does not furnish disposition for a case 
where the person, acting in a representative capacity, is proceeding to wind up, but 
has not solei the property; or for a case where the estate has been converted into 
money, and the fund exceeds the aggregate claims of the creditors. The supreme 
court has merely left cases like these in doubt. 

A further investigation, amounting possibly to speculation, must be indulged 
before a complete rule can be laid clown. In this connection it seems to me that the 
two cases can be still further harmonized by giving effect to what Judge Spear 
speaks of in the Mel\ eill case in referring to the exact language of section 5370. 
He points out that the statutes do not require an assignee to list property in his 
possession for taxation, nor to pay as a preferred claim personal property taxes other 
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than those assessed against the insolvent debtor before the assignment, yet in the face 
of these remarks he holds in the French case that an assignee must, under certain 
circumstances, list the property held by him in such capacity. In order to affect 
a complete reconciliation of the two opinions, then, it seems to me that it is 
necessary to accept all that Judge Spear says relative to the effect of the 
omission of the word "assignee" from section 5370, and to hold as to an assignee, 
that presumptively he is not required to list the property in his possession, whether 
in the form of specific items turned over to him by his assignee, or in the form of 
cash and credits; but that, when it appears that by reason of the adoption of a 
policy with respect to the management of the estate other than the mere winding up 
of its asset>, and the distribution thereof among the creditors, the assignee, though 
technically continuing to act in the same capacity, has acquired the special aspect 
of a receiver, i. e., a mere manager of an estate or a business rather than a dis­
tributor thereof, the presumption is overthrown, and the technical assignee is 
to be held for taxes as if he were in name what he is in fact. 

Such a hypothesis of reconciliation renders immaterial, perhaps, the facts re­
specting the relative amount of the aggregate claims of creditors as compared with 
the assets in the hands of an assignee or other representative; for although Judge 
Spear adverts to such facts in both opinions it hardly seems likely if the issue were 
squarely raised, a court would hold that the question of the assignee's duty to list, 
could be dependent upon such a fact. 

The underlying principle found in these two cases, then, appears to me to be 
that section 5370, General Code, is to be given a substantial rather than a formal 
interpretation, so that the words "trustee" and "receiver," as therein used, are to 
include all persons acting in a representative capacity, who are in point of fact 
dealing with the property of another as trustee or receiver. Thus, in the French 
case, not as the representative of the insolvent corporation was the assignee held 
for taxes, but rather as the representative of the creditors who had elected to have 
him continue the business for their benefit instead of requiring him to distribute the 
assets of the insolvent. 

It seems to me that this underlying principle, based, as it is, upon such funda­
mental reasons as those advanced by Judge Spear cannot be applied in any other 
way to the interpretation of section 5370. It seems to me clearly logical to hold that 
if one acting in a representative capacity. technically as a "trustee" or "receiver" 
of a corporation is actually proceeding to wind up the assets in his possession and 
distribute them in the manner in which an assignee of an insolvent person or part­
nership would legally act he would 'be held excused from the duty to list the 
property controlled by him. That is to say, being a trustee or receiver of a cor­
poration he would be prima facie charged with the duty of listing the property in 
his possession in that capacity. But the presumption would be overthrow11 as in 
the case of the assignee in the French case by a showing that he was dealing with 
the assets like an assignee, i. e., was proceeding to convert into cash and to dis­
tribute. 

I believe that the statement which I have just made would be held to be the 
law if a strictly logical application of the· two cases which I have been discussing were 
made. 

Coming now to the specific questions asked hy you, which must be answered 
in the light of the two decisions above cited, with such inferences as can be drawn 
therefrom, I beg leave to submit my conclusions as follows: 

I. The receiver of the business of an individual who is conducting such busi­
ness in the manner ordinarily followed by such receivers must list the property in 
his charge for taxation. Primarily a receiver is appointed for the purpose of con­
ducting the affairs of a party and preserving the assets pending the determination 
of legal rights affecting such assets. J:hc receiver of a business is of this character 
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and is to be distinguished from certain kinds of corporate receivers to which I 
Ehall hereafter allude. 

2. The question as to the duty of trustees in bankruptcy to list property in their 
possession is extremely doubtful. The bankruptcy law vests in the trustee com­
plete legal title to the property of the bankrupt. Section 64a of that law specifies 
what taxes shall be paid as preferred claims by the trustee, and is almost identical 
in purport with section 11138 of the General Code above quoted. Had this section 
of the bankruptcy law received no interpretation in the federal courts, then the 
interpretation of the similar state statute found in McNeill vs. Hagerty, supra, 
would indicate that the trustee is not liable for taxes, and therefore, should not list 
the property in his possession. However, the federal courts have taken a view 
of the federal statute entirely different from that taken by the state supreme court 
with respect to the statute cited, and in the cases of In re Conhaim, 100 Fed., 268; 
In re Keller, 109 Feel., 131 and In re Sims 118, Feel., 356, all of which have been 
approved by the supreme court of the United States in Swarts vs. Hammer, 194 U. 
S., 144, it has been held that despite the strict and literal meaning of section 64a, 
it should not be interpreted so as to relieve the trustee in bankruptcy from listing 
the property in his possession as well as paying taxes previously assessed against 
the bankrupt. 

The question thus made being a doubtful one, I am disposed to follow the 
view of the federal courts whose interpretation of the federal statute is binding 
upon the state courts, and to assume that the state court, if called upon to decide 
the question, would hold that section 5370, General Code, in speaking of a "trustee" 
applies to a trustee in bankruptcy. Therefore I am of the opinion that trustees in 
bankruptcy should list property in their possession for taxation. 

3. As perhaps sufficiently indicated by the general discussion in the earlier 
portion of this opinion, I am of the opinion that an assignee for the benefit of the 
creditors of an individual is presumptively not required to list the assets in his 
possession for taxation; but if in accordance with the statutes and by agreement of 
the parties, and the order of the court, he is preserving the corpus of the estate 
and managing it for the benefit of all concerned rather than proceeding to dis­
tribute it, then, while technically an assignee, he has become virtually a receiver 
and should make the return in accordance with the principles laid clown in French 
vs. Bobe, supra. 

4. The question respecting the duty of an assignee for the benefit of the 
creditors of a partnership to return the assets in his possession, can be answered in 
the same manner as the similar question respecting the assignee of an individual 
which has just been answered. 

5. Perhaps the most difficult question which you submit is that respecting the 
duty of a winding up receiver of a corporation to make return of the assets in his 
possession. The statute, section 5370, expressly requires the property of corpora­
tions whose assets are in the hands of a receiver to be returned by such receiver. 
As, perhaps already suggested a receivership is an ancillary remedy, receivers being 
appointed for various purposes in connection with other proceedings. The receiver 
of a corporation who is merely in control of its assets and business for a temporary 
purpose to prevent the waste of assets or mismanagement of business, or the doing 
of illegal acts or the like, merely stands in the place of the corporation, and is 
clearly, within the statute, required to make a return. However, a receiver of a 
corporation which is being wound up stands, in my mind, in an entirely different 
situation. Such a receiver is appointed for the very purpose of winding up the cor­
poration, and has no power to do anything else. His appointment is provided for 
by sections 11938, et seq., General Code. These sections provide a method for the 
dissolution of corporations. I quote section 11943 General Code, as follows: 
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"\Vhen the report is made, if it appears to the court that the corpora­
tion is insolvent, or that its dissolution will be beneficial to the stockholders, 
and not injurious to the public interest, or that the objects of the corpora­
tion have wholly failed, or· been entirely abandoned, or that it is impracti­
cable to accomplish such objects, a judgment shall be entered dissolving the 
corporation, and appointing one or more receivers of its estate and effects. 
The corporation thereupon shall be dissolved, aq.d cease." 
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It appears from this section that the corporation, as such, IS defunct before 
the receiver is appointed. I quote also section 11945. 

"Such receiver shall be vested with all the estate, real or personal, of 
the corporation, from the time of filing the security required by law, be 
trustee of such estate for the benefit of the creditors of the corporation 
and its stockholders, and have all the power conferred by law upon trustees 
to whom assignments are made for the benefit of creditors." 

These considerations would seem to bring a dissolution receiver of a corpora­
tion within the class of those receivers so-called, who are in reality assignees, and 
under the strictly logical doctrine which might be deducted from the two cases above 
discussed, would excuse him from the duty of listing the asstts in his possession 
for taxation. However, in the case of In re Patent ·wood Keg Co. 13 N. P. n. s., 
321, the contrary has been held by Judge Dickson of the Hamilton county common pleas 
court. Judge Dickson finds obvious difficulty in reconciling his decision with the 
Hagerty case. I confess that I experienced the same difficulty. I learn that the 
Patent Vvood Keg Co. case was not taken to a higher court. Being disposed, how­
ever, to follow the decisions of our courts wherever possible, and finding that the 
case last cited was decided in full view of the two supreme court decisions already 
discussed I hold in accordance therewith, that a winding up receiver of a corpora­
tion, appointed in dissolution proceedings, is required to list the property in their 
possession for taxation. 

I know of no ca~e of corporate receivership in which the functions of the re­
ceiver fall more clearly within the rule of l\fcl\eill vs. Hagerty, supra, than such a 
receiver as was involved in the Patent \IVood Keg Co. case. If such a receiver 
must list for taxation then, in my opinion, every receiver of a corporation, what­
ever be the status of the receivership, is obliged to list the assets in his hands for 
taxation. 

6. Insofar as your question relates to the duty of an assignee of a corpora­
tion whose affairs are being wound up under order of court, it seems to me that the 
case of ::\fc-:\" eill vs. Hagerty, supra, furnishes an explicit answer to the effect that 
such an assignee is not required to list the assets in his possession for taxation. 

In passing, I beg leave to point out a consideration which is not directly in­
volved in ans;wer to your questions, viz., that under the first part of section 5370, 
General Code, every person is required to return all "moueys invested, loaned or 
otherwise controlled by him * * * on account of any other person or persons, 
company or corporation." This part of the section is not, in my opinion applicable 
to the case of any officer of a court, or any one acting under orders of a court, be­
cause it is essential to its application that the moneys be invested, loaned or other­
wise controlled by the person required to list: whereas an assignee, for example, of 
the kind involved in the case of ::\IcNeill vs. Hagerty, supra, possesses on his own 
part no "control" whatever over the funds in his possession except that of custody, 
subject to the order of the court. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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943. 

ARTICLE XII, SECTIOX 11 OF THE CONSTITUTION AS APPLIED TO 
BOXDS ISSUED BY A l\IUXICIPAL CORPORATION. 

1. Article XII, section 11 of the co11stitution applies io bonds issued by a 
municipal corporation, in anticipatioll o{ a special assessment, and requires the in,-· 
clusio11 in the bond issuing ordinance of a provision for the annual levy a11d collec­
tion of taxes on the general duplicate sufficient to pay the interest aud create the 
necessary sinking fund for the 1·etirement of such bonds in the event and to the 
exte11t that the assessmwts themselves, balances, premiums, etc., available for pay­
ment of interest and creation of a sinki11g fund are insufficient for such purposes. 

2. There being 110 necessity for any new relation between the assessing ordi­
nance and the bond issuing ordinance under article XII, section 11 of the constitu­
tion, it is not necessary because of that provision or for any other reason to have 
the assessing ordinance published. 

CoLuMBUS, Omo, May 20, 1914. 

Bureau of Inspection and Supervision of Public 0 ffices, Department of Auditor of 
State, Columbu,>, Ohio. 

GENTLHiEN :-I have your letter of January 6th, in which you submit for my 
opinion what amount, inferentially at least, to two questions, viz.: 

"1. How is the self-executing provision of article XII, section 11 of 
the constitution, as amended, to be applied when bonds are issued by a 
municipal corporation in anticipation of the collection of special assess­
ments? 

"2. Assuming that the assessing ordinance must contain a provision 
for the levying of a general tax, sufficient for the purpose of the bond 
issue, in the event of deficit in the collection of special· assessments, would 
such a requirement make necessary the publication of such assessing ordi­
nance?" 

Article XII, section 11 of the constitution, as amended provides as follows: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying and 
collecting annually by taxation an amount sufficient to pay the interest 
on said bonds, and to provide a sinking fund for their final redemption 
at maturity." 

The supreme court in the recently decided case of Link vs. Karb, so far in­
terpreted this provision as to establish the following conclusions: 

1. The section is self-executing and requires no legislation by the general as­
sembly or the people of the state. 

2. Its effect is to require the borrowing authorities to incorporate in the meas­
ure authorizing the issuance of bonds a provision substantially in the language of 
the constitution itself and not necessarily more detailed than such language. 

3. Such provision cannot be adopted by the borrowing authority subsequently 
to the authorization of the issuance of bond? and before the actual incurring of 
the indebtedness, by the issuance and sale of bonds. 
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All of these conclusions are quite clearly established in the syllabus and opinion 
of the above cited case. The supreme court, in the case cited, did not have before 
it any question respecting the application of the constitution to the issuance of 
bonds in anticipation of special assessments; nor in fact did the court consider or 
pass upon in the syllabus or opinion the question as to how the constitution is to 
be applied to the issuance of bonds to be paid for from any sources of revenue 
other than general taxation. 

The first question, subsidiary to your general questions, which is encountered 
then, is as to whether, in the event special assessments are levied and bonds issued 
in anticipation thereof, the levy of the assessment constitutes "provision for the 
annual levy and collection by taxation of a sufficient amount," etc., within the mean­
ing of the constitution? 

This question suggests other questions even more fundamental: Thus, does 
the constitutional provision apply at all when bonds are issued in anticipation of 
specific revenues-either taxes or assessments-and it is apparent from the statutes 
that the money to pay the bonds is to be limited to such revenues; i. e., that 
the bonds are really not general indebtedness of the subdivision but rather evidences 
of indebtedness to which specific revenues only are pledged? Or has the constitu­
tional amendment the effect of1 rendering such statutes (of which there are several) 
unconstitutional? 

Fortunately this question which is very difficult of solution, and upon which the 
case of Link vs. Karb sheds no light whatever, is not necessarily involved in 
answering your specific question. 

There is no doubt whatever in any mind that the constitutional provision applies 
to the issuance of all bonds which are an "indebtedness of a political subdivision," 
to use the language of the section. I observe a wide distinction between bonds of 
the kind just referred to, viz., those, the security for which, consists of special 
revenues, and bonds for the payment of which the subdivision, as such, is primarily 
or ultimately liable, so that the holder of the bonds upon defaul-t is entitled to a 
judgment which can be enforced against the tax duplicate of the subdivision. The 
one class might correctly be deemed an indebtedness of a special taxing district 
or assessing district, as distinguished from an indebtedness of a political subdivi­
sion; the other is, in the most exact sense an indebtedness of the subdivision 
itself. 

I have had occasion to consider the application of the constitutional amendment 
to bonds of the first class in an opinion to Hon. William H. Vodrey, prosecuting 
attorney of Columbiana county, a copy of which I think you have. I did not reach 
any definite conclusion therein as to the application of the constitution to such 
bonds, the question not being exactly material to the query submitted. However, 
I am satisfied, as I have already stated, that questions like that involved in the 
opinion referred to are distinguishable from the one which you submit. Bonds 
issued by municipal corporations in anticipation of special assessments constitute 
a general obligation of the municipality for the payment of which it is answerable 
as a "political subdivision." The purpose of making street improvements and other 
improvements, the cost of which is to be partly charged upon owners of specially 
benefited property on the part of a municipal corporation, may be characterized as 
a municipal function in the most exact sense. The municipality relies for its 
revenue upon the assessments which it levies, but those who deal with it in making 
the improvement, i. e., those to whom it becomes indebted on that behalf, such as 
the contractors on the one hand, and those who lend it money for such a purpose 
orr the other hand, are not obliged to rely exclusively upon such sources of revenue. 
The rule as I have stated it, is not, perhaps, a universal one, but it certainly obtains 
in Ohio. 
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Many statutes might be cited and commented upon to establish this conclusion. 
The following, however, will be sufficient for all purposes: 

"Section 3914. .:.Iunicipal corporations may issue bonds in anticipa­
tion of special assessments. Such bonds may be in sufficient amount to pay 
the estimated cost and expense of the improvement for which the assess­
ments are levied. In the issuance and sale of such bonds the municipality 
shall be gO\·erned by all restrictions and limitations with respect to the 
issuance and sale of other bonds, and the assessments as paid shall be ap­
plied to the liquidation of such bonds." 

This section, it will be observed, imposes upon the issuance and sale of special 
assessment bonds all the restrictions and limitations which govern municipalities 
in the issuance and sale of other bonds. While it provides that the assessment as 
paid shall be applied to the liquidation of the bonds it does not limit the means of 
liquidation to the assessments. 

Section 3918, General Code, provides as follows : 

"Bonds issued under authority of this chapter shall express upon their 
face the purpose for which they were issued, and under what ordinance." 

Compliance with this section notifies the holder of the bond, of course, that 
it is issued in anticipation of the collection of special assessments; but of itself it 
is insufficient to establish the conclusion that the bondholder's exclusive remedy for 
the enforcement of his claim is the collection of such assessments. 

Section 3932, General Code, provides as follows: 

"Premiums and accrued interest received by the corporation from a sale 
of its bonds shall be transferred to the trustees of the sinking fund to be 
by them applied on the bonded debt and interest account of the corpora­
tion, but the premiums and accrued interest upon bonds issued for special 
assessments shall be applied to by the trustees of the sinking fund to the 
payment of the principal and interest of those bonds and no other." 

The latter portion of this section, insofar as it requires a specific application of 
the premium and accrued interest received by the corporation from the sale of 
special assessment bonds, tends, perhaps, to support the view that the bonds are not 
to be treated as general obligations of the corporation, but it is not of itself 
sufficient to establish such a conclusion. 

Section 3804, General Code is as follows: 

"When any unexpended balance remaining in a fund created by an 
issue of bonds, the whole or part of which bonds are still outstanding, un­
paid and unprovided for, is no longer needed for the purpose for which such 
fund was created. it shall be transferred to the trustees of the sinking fund 
to be applied to the payment of the bonds." 

I quote this section merely to complete the legislative idea as to the sources of 
revenue for the payment of special assessment bonds, although the section itself im­
poses no different rule with respect to assessment bonds than is laid down for all 
other bonds. 

Section 4506, General Code, is as follows: 

"Municipal corporations having outstanding bonds or funded debts 
shall, through their councils and in addition to all other taxes authorized 



ATTORNEY GENERAL. 

by law, levy and collect annually a tax upon all the real and personal prop­
erty in the corporation sufficient to pay the interest and provide a sink­
ing fund for the extinguishment of all bonds and funded debts for the 
payment of all judgments final except in condemnation of property cases, 
and the taxes so raised shall be used for no other purpose whatever." 

Section 4512, General Code, is as follows: 

"Upon demand of the board, the city auditor or village clerk, shall re­
port to it balances belonging to the city or village, to the credit of the 
sinking fund, interest acounts, or for any bonds issued for or by the cor­
poration, and all officers or persons having them shall immediately pay them 
over to the trustees of the sinking fund, who shall deposit them in such 
place or places as the majority of such board shall select." 

Section 4517, General Code provides as follows: 
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"The trustees of the sinking fund shall have charge of and provide for 
the payment of all bonds issued by the corporation, the interest maturing 
thereon and the payment of all judgments final against the corporation, 
except in condemnation of property cases. They shall receive from the 
auditor of the city or clerk of the village all taxes, assessments and moneys 
collected for such purposes and invest and disburse them in the manner 
provided by law. For the satisfaction of any obligation under their super­
vision, the trustees of the sinking fund may sell or use any of the securities 
or money in their possession." 

These sections relating to the powers and duties of the trustees of the sinking 
fund show conclusively that it is the duty of such trustees to provide absolutely for 
the payment of all bonds issued by the corporation. The necessary inference from 
these provisions is that if the special revenues applicable to the payment o~ any bonds 
and which are to be turned over to the sinking fund trustees are not sufficient for 
their sinking fund purposes the deficiency shall be made up by the general tax levy 
for sinking fund purposes, which the sinking fund trustees are authorized and 
directed to make. 

In this connection I mention the fact that in Link vs. Karb, supra, Judge Donahue 
delivering the opinion of the supreme court said that the municipal sinking fund 
statutes are consistent with article XII, section 11 of the constitution. 

If it were not sufficiently apparent from the statutes that they not only author­
ize but require the levying of a general tax sufficient in amount to provide for the 
interest and sinking fund requirements of special assessment bonds issued by a 
municipal corporation in the event that the assessments themselves together with 
the other special revenues applicable thereto, are insufficient for such purposes. The 
principles laid down in State vs. Commissioners 37 0. S., 597, and Chamberlain vs. 
Cleveland 34 0. S., 551, would establish such a conclusion. 

~ow from the nature of the constitutional provision itself and in the light of 
the decision in Link vs. Karb, it seems to me that the following principle may be 
deduced: 

Whenever the law of the state a11thorizes the levy of a general tax in a political 
subdivision for the payment of bonds issued by or on behalf of such subdivision the 
constitution compels such a tax to he provided for in the legislation under which 
the indebtedness is incurred. 

That is to say, if a general tax levy is authorized the indebtedness is in the 
exact sense that of the political subdivision. To all such indebtedness original or 
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renewal when bonded, the constitution applies, and requires provision for the taxes 
which shall meet the obligation to be made in the legislation under which the in­
debtednes·s is incurred. 

A paraphrase or corollary to the aboYe stated principle may be stated thus: 
The constitutional requirement is that the exercise of the taxing power of the 

subdivision, to the extent that it is to be exercised in the premises be provided for 
at the time mentioned in the section. That is to say, I do. not believe that the pro­
visions of the constitution are to be so interpreted as to require bonds to the pay­
ment of which special revenues are applicable, to be provided for in the first in­
stance by tax levies sufficient to take care of the entire sinking fund and interest 
requirements thereof. This would necessitate a double exercise of the taxing and 
assessing power so as to leave at the end of the process an unexpended balance 
of public funds for which the• law provides no use. Furthermore, such an in­
terpretation would repeal by implicafion that provision of section 3914, supra, which 
is to the effect that the assessments as paid shall be applied to the liquidation of 
the bonds. Such an interpretation would not, I think, be viewed with favor nor do 
I think any such hard and fast rendition of the language "by taxation an amount 
sufficient" is to be given thereto. On the contrary, I do think, as I have already 
indicated that the exercise of the taxing power which the constitution requires to 
be provided for is precisely that exercise thereof which in the nature of the case, 
under the statutes authorizing the incurring of the bond indebtedness, must be 
otherwise asserted by the political subdivision and no other. 

Applying this principle to the case at hand it appears that under the sinking 
fund·statutes the exercise of the taxing power ef the municipality, which is required, 
is that which the constitution contemplates, viz., the levying of sufficient taxes to 
meet the interest and sinking fund requirements of the bond issue to the extent 
that such requirements are not met by the special revenues applicable to the payment 
of bonds. Inasmuch as the constitutional provision as interpreted in Link vs. Karb, 
is to require that the exercise of this power be provided for. in the legislation under 
which the indebtedness is incurred it is in my judgment, sufficient if the ordinance 
authorizing the issuance of bonds contain a requirement to this effect. The ques­
tion which you ask necessitates consideration of the relation of the assessing power 
to the taxing power. If "provision for a sufficient amount"-language of the con­
stitution-contemplates the enactment of "legislation" (in the constitutional sense) 
respecting all revenues which are to be applied to the interest and sinking fund 
requirements of the bonds then it .would follow that the assessment would have to 
be provided for in the same "legislation" in which the provision for the levy of 
taxes must be included. 

Putting it in another way, if special assessments constitute "taxation" within 
the meaning of the constitution, then "provision" for such assessments must be 
made at the same time and in the same place with the provision for the levy of 
the tax. Stated still more concretely, such a view would necessitate the combining 
of the assessing ordinance and the ordinance providing for the issuance of the 
bonds, the supreme court having held that the bond issuing ordinance must contain 
the tax levy provision. 

I have rejected this view for the reason that the constitution deals solely with 
the taxing power and its. provisions are not by forced interpretation to be extended 
so as to require municipal legislation with reference to special sources of revenue. 
For example, the Municipal Code requires certain waterworks revenues to be applied 
to bonds issued for the purpose of constructing or enlarging a waterworks plant. 
The application of such revenues could in no sense be regarded as taxation and I 
do not believe that the makers of the constitution intended that when waterworks 
bonds are issued the ordinance authorizing them should make provision for the 
application of such revenues. So, while the power of assessment is sometimes re-
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garded as a branch of the taxing power, though inaccurately I do not believe that 
such assessment constitutes "taxation" within the meaning of the constitution; and 
I am of the opinion that the word ''taxation," as used in the constitution, is to be 
limited to its exact and technical sense, viz., a general levy on all the taxable prop­
erty of the subdivision or some other exercise of its general taxing power as dis­
tinguished from its power to levy exactions upon limited territory or otherwise to 
create revenues applicable to the payment of the bonds. 

I reach the conclusion, therefore, that the assessing ordinance bears no neces­
sary relation to the ordinance providing for the issuance of bonds, by reason of 
the provisions of article XII, section II of the constitution; that the section does 
not require the assessment to be levied prior to or at the time bonds issued in 
anticipation of its collection are authorized; and that the section is satisfied if the 
sinking fund tax levy, which is authorized by statute to be made for the purpose 
of providing for the bonds in the event and to the extent that the special revenues 
applicabl.e thereto prove insufficient, "is provided for" in the bond. issuing ordinance. 

Having considered in connection with your question communications received 
from the solicitor of F:ostoria and from :VIessrs. Peck, Shaffer & Peck, attorneys of 
Cincinnati, in which inquiry was made as to the proper form of the provision, such 
as is required by the section of the constitution above cited, I beg leave to submit 
for the guidance of those who are intereste<l therein, my judgment as to such form: 

''There shall be levied and collected annually, during the period for 
which said bonds are to run, by taxation on all taxable property on the tax 
duplicate of the city of ---------- --------------• an amount sufficient to 
pay the interest thereon as herein provided, and to provide a sinking'fund 
for the payment of said bonds at maturity; provided that the amount of 
such annual levy shall be such as to provide for and make up any deficiency 
in the revenues of said city available for the payment of such interest and 
the creation of such sinking fund, from the collection of said special assess­
ment or any special assessment hereafter levied in lieu thereof, or other­
wise; and the proper taxing authorities shall compute the amount of such 
general tax levies and certify the same for collection as other taxes are 
certified and collected." 

Of course this form is suggestive merely, but it appears to me that the substance 
of it should be in every ordinance issuing bonds in anticipation of the collection of 
special assessments by a municipal corporation. 

In direct answer to the first question as I have phrased it, I beg to state that 
article XII, section 11 of the constitution does not, in my opinion, in any way affect 
the form of assessing ordinances, nor does it require such an ordinance to be passed 
before, or together with, that authorizing the issuance of special assessment bonds. 

Answering your second question, I beg to state that in my opinion the adoption 
of article XII, section 11 has not effected any change in the law relative to the 
necessity for publishing the assessment ordinance. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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944. 

INCUMBENTS-MAYOR-TEMPORARY APPOINTMENT-STREET COM­
MISSIONER-MARSHAL-INCUMBENCY. 

1.· A mayor cannot make a temporary appointment of a street commtsstoller. 
2. Confirmation by council is an essential element of the appointment, under 

section 4363, and until appointment and until confirmation, a person appointed by the 
mayor cannot assume office. 

3. A street commission temporarily appointed, since the appointment is invalid, 
will not hold until a successor is appointed and qualified. 

4. A mayor has no power arbitrarily to remove a street commissioner from 
office, and can only prefer charges under section 4263, to be heard by council under 
section 4264. 

5. Utzder sections 4363 to 4365, General Code, confirmation of council being 
necessary to the appointment of a street commissioner, it can, by refusing to confinn, 
keep the person so appointed by the mayor from serving. 

6. Under section 4363, the marshal is made eligible to the appointment of street 
commissioner, and council is without power to combine the two offices into one. It 
is the prerogative of the mayor to appoint and of council to affirm. 

7. The appointment of a marshal to the office of street commissioner by the 
mayor is necessary notwithstanding that the incumbent" of said office is also to hold 
the office of street commissioner. 

8. Under section 4669, a person appointed to the office of street commissioner 
must before entering upon his duties give bond i11 the amount prescribed by ordi­
nance of council; if such person takes office before giving bond, the incumbency is 
illegal. 

CoLUMBUs, 0Hro, May 23, 1914. 

HoN. W.]. TassELL, Solicitor, Village of New London, Norwalk, Ohio .. 

DEAR SIR :-Under date of February 12th, you requested the opinion of this 
department upon the following questions: 

" ( 1) Has a village council under section 4216, General Code, at a 
called meeting to organize and confirm the mayor's appointments, power 
to confirm the temporary appointment of the marshal as street commissioner 
(in this case for a month)? 

"(2) Is confirmation by the council a prerequisite to the appointment 
and 'qualification' of such officer under section 4363, General Code? 

" ( 3) Does a street commissioner temporarily appointed and confirmed 
for a month hold office until his successor is appointed and qualified? 

" ( 4) Has the mayor power, arbitrarily and without cause on the part 
of a street commissioner, to remove him from office and appoint his succes­
sor to fill, without confirmation by the council the vacancy thus caused? 

" ( 5) Do sections 4363 to 4365 make the office of street commissioner 
the particular agent of the council rather than that of the mayor, and as 
such give the council in effect a veto power on the mayor's appointment? 

" ( 6) Has a village council power under the last clause of section 4363, 
to combine the office of marshal and street commissioner, thereby excluding 
appointment of a street commissioner by the mayor? 

"(7) Giyen the custom of combining the offices of marshal and street 
commissioner, in the person of the marshal, the election of the marshal, 
upon a general and popular understanding of the combination of such offices, 
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and the acceptance of his candidacy with such understanding by the marshal 
elected; is an appointment of the marshal, by the mayor, as street commis­
sioner, necessary? 

•· (8) Does failure of a marshal so elected, having given bond and 
qualified as marshal, to give bond as street commissioner for more than a 
month after his appointment, confirmation and service as such, affect his 
rights to hold such office until his successor is appointed and qualified? 

"(9) Given a marshal elected as such and to serve as street commis­
sioner, under the respective salaries of ten and fifty dollars per month, pro­
vided by ordinance, and no provision made for other compensation, his ap­
pointmt:nt for a month, refusal of the council to confirm the appointment of 
another person as street commissioner, can the mayor legally appoint the 
latter, after such refusal to confirm, to serve temporarily? 

" ( 10) Should the mayor, in the first instance, appoint a commissioner 
for less than a year?" 

The sections of the statutes, cited by you, provide: 
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"Section 4216. At the first meeting in January of each year, the council 
shall immediately proceed to elect a president pro tern. from their own 
number, who shall serve until the first meeting of the council in January 
next after his election. From time to time the council may provide such 
employes for the village as they may determine, and such employes may be 
removed at any regular meeting by a majority of the members elected to 
council. When the mayor is absent from the village or is unable for any 
cause to perform his duties, the president pro tern. of council becomes acting 
mayor, and shall have the same powers and perform the same duties as the 
mayor. 

"Section 4363. The street commissioner shall be appointed by the 
mayor and confirmed by council for a term of one year, and shall serve 
until his successor is appointed and qualified. He shall be an elector of 
the corporation. Vacancies in the office of street commissioner shall be 
filled by the mayor fur.the unexpired term. In any village the marshal shall 
be eligible to appointment as street commissioner. 

"Section 4364. Under the direction of council, the street commissoner, 
or an engineer, when one is so provided by council, shall supervise the im­
provement and repair of streets, avenues, alleys, lands, lanes, squares, wards, 
landings, market houses, bridges, viaducts, sidewalks, sewers, drains, ditches, 
culverts, ship channels, streams and water courses. Such commissioner or 
engineer shall also supervise the lighting, sprinkling and cleaning of all 
public places, and shall perform such other duties consistent with the nature 
of his office as council may require. 

''Section 4365. Such street commissioner or engineer shall have such 
assistants as council may provide, who shall be employed by the street com­
missioner and shall serve for such time and for such compensation as is 
fixed by council." 

Section 4363 fixes the term of a street commissioner at one year and until his 
successor is elected and qualified. 

As there is no statutory authority for the making of temporary appointments 
to this office, I am of the opinion that the mayor has no power to make and council 
has no power to confirm an appointment for a period of time less than the term 
fixed by the statute, and a temporary appointment, even if made and confirmed, 
would be of no effect. The council has no power of appointment in such case; it 
can only confirm the appointment made by the mayor. 
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The power of council to appoint employes of the village, under section 4216, 
doe; not give to council the power to appoint a street commissioner, because his 
appointment is specifically provided for by section 4363. 

The answer to this question also answers the ninth and tenth questions. 
(2) Confirmation by council is, by the express and positive provisions of section 

4363, made a prerequisite to the qualification of a street commissioner. Without 
the favorable action of council, a person appointed by the mayor to the office of 
street commissioner could not assume the office. 

(3) From the answer given to your first question it necessarily follows that a 
person appointed to the office of street commissioner for one month, or for any other 
time short of the statutory term, does not hold officti until his successor is appointed 
and qualified. Such an appointment, as heretofore stated, would be null and void. 

(4) The mayor, by virtue of section 4263, may file written charges with council 
against an officer or head of a department who "has been guilty, in the performance 
of an official duty, of bribery, misfeasance, malfeasance, nonfeasance, misconduct 
in office, gross neglect of duty, gross immorality or habitual drunkenness," when 
the removal of such officer is not otherwise provided for. 

Section 4263 provides that such charges shall be heard by the council, and that 
the judgment of council shall be final; but before any officer or head of a depart­
ment can be removed from office, two-thirds of all the members elected ·to council 
must vote in favor of such removal. The removal of a street commissioner from 
office is not otherwise provided for, and, therefore, he can be removed only by 
council in accordance with the provisions of section 4263 and 4264. 

The mayor has no legal right or authority to remove a street commissioner for 
cause or otherwise, not to appoint a successor except when the office is legally vacant. 
The arbitrary"·removal of a street commissioner, by the mayor, would not create 
a legal vacancy in the office that the mayor could fill under section 4363. 

(5) Section 4364 requires of the street commissioner, the performance of 
certain well defined duties, under the direction of council. The council, not only 
in effect but in fact has a veto power over the mayor's appointment to the office of 
street commissioner. 

( 6) Under the last clause of section 4363, the marshal is made eligible to ap­
pointment to the office of street commissioner, but council is without-any power to 
combine the two offices into one; it is the prerogative of the mayor to appoint and 
of the council to confirm. An ordinance which purports to combine these two offices 
so as to deprive the mayor of his power to appoint a stree·t commissioner, is void. 

(7) An appointment of the marshal to the office of street commissioner by the 
mayor is necessary, notwithstanding the acceptance of the office of marshal with 
the understanding that the incumbent of said office is also to hold the office of street 
commissioner. Popular understanding and custom will not suffice to change the 
statutes. 

(8) Section 4667, General Code, provides that the bonds of municipal officers, 
except as otherwise provided, shall be in such sum as council, by ordinance, may 
prescribe and shall be subject to the approval of the mayor. The amount of bond 
of a street commissioner is not "otherwise provided" for by statute; consequently 
section 4667 applies as to the amount of such bond. Your letter does not cover the 
point as to whether the village of New London has an ordinance prescribing the 
amount of the bond to be given by the street commissioner, but I will assume that 
such an ordinance is in force. 

Section 4669, General Code, provides in part: 

"Each officer required by law or ordinance to give bond shall do so 
before entering upon the duties of the office, except as otherwise provided in 
this title. * * *" 
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I am of the opinion that before a person appointed to the office of street com­
missioner can enter upon his duties, he must give bond in an amount prescribed by 
ordinance of council. If he takes possession of the office without giving such bond, 
his incumbency is illegal and he has no right to continue to exercise the functions 
of the office until a successor is regularly appointed and qualified. 

945. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CO~IPEXSATIOX-DEPUTY STATE SUPERVISORS OF ELECTIOXS 
AND THEIR CLERKS. 

Neither the deputy state supervisors of elections nor their clerks are entitled 
to compe1zsation for holding special elections, the compellsation fixed by section 4822 
being for all services required to be performed by them. 

CoLUMBus, OHio, May 23, 1914. 

HoN. I. H. BLYTHE, Prosecuting Attorney, Carrolton, Ohio. 

DEAR SIR·:-Your favor of April 28, 1914, is received is which you inquire: 

"The Carrolton village school directors passed a resolution to submit 
the question of the issuing of bonds of the village school district in the sum 
of $12,000.00 to the voters of said district to be voted on on the 13th day of 
April, 1914, at a special election. And in accordance with the statute certi­
fied their resolution to the board of deputy state supervisors of elections. 

"The deputy state supervisors of elections, in compliance with saifl 
notice, held a special election on the question of issuing the bonds, on the 
13th day of April, 1914. 

"The deputy state supervisors of elections propounded the question to 
me whether they, together with their clerk, were entitled to, and could col­
lect, compensation for holding said special election." 

Section 4822, General Code, fixes the compensation to be paid the members awl 
clerk of the board of deputy state supervisors of elections. This sections reads: 

"Each deputy state supervisor shall receive for his services the sum of 
three dollars for each election precinct in his respective county, and the 
clerk shall receive for his services the sum of four dollars for each election 
precinct in his respective county. The compensation so allowed such officers 
during any year shall be determined by the number of precincts in such 
county at the Xovcmber election of the next preceding year. The com­
pensation paid to each of such deputy state supervisors under this section 
shall in no case be less than one hundred dollars each year and the com­
pensation paid to the clerk shall in no case be less than one hundred and 
twenty-five dollars each year. Such compensation shall be paid quarterly 
from the general revenue fund of the county upon vouchers of the board, 
made and certified by the chief deputy and the clerk thereof. Upon pre­
se'ntation of any such voucher, the county auditor shall issue his warrant 
upon the county treasurer for the amount thereof, and the treasurer shall 
pay it." 
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This section does not provide that the compensation provided for therein shall 
be paid only for services in conducting general elections. It fixes a yearly compensa­
tion based upon so much per precinct for their services in performing the duties 
required of them in conducting elections. · 

The statutes do not authorize an additional compensation for conducting special 
elections, and without such authority no such additional compensation can be paid. 

Therefore, the members and clerks of the boards of deputy state supervisors 
of elections are not entitled to any additional compensation for conducting a special 
election. 

946. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

SECTION 4505, GENERAL CODE, 1\0T REPEALED. 

Section 4505, General Code, ·was uot repealed by implication and is not incon­
sistent with the state civil service law. 

CoLUMBUS, OHIO, lVIay 23, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of April 22, 1914, the Hon. Daniel P. Conway, 
assistant city solicitor of Youngstown, Ohio, inquires: 

"Whether or not section 4505, General Code," is inconsistent with the. 
provisions of the act as enacted in 103 Ohio Laws, 698, or whether it is re­
pealed by implication." 

This department in an opinion addressed to you has held that section 4505, Gen­
eral Code, was not specifically repealed by the new civil service act. 

Section 4505, General Code, provides : 

"Any person in the police or fire department who is suspended, reduced 
in rank or dismissed from the department by the director of public safety 
may appeal from the decision of such officer to the civil service commission 
within ten days from and after the date of such suspension, reduction or 
dismissal, in which event said director shall, upon notice from the com­
mission of such appeal, forthwith transmit to the commission a copy of 
the charges and proceedings thereunder, and the commission shall hear such 
appeal within ten days from and after the filing of the same with it, and 
may affirm, disaffirm or modify the judgment of the director of public 
safety, and its judgment in the matter shall be final. The commission, in 
all hearings or appeals before it, shall have the same powers to administer 
oaths and to secure the attei1dance of witnesses and the production of 
books and papers as are conferred in this chapter upon the mayor." 

This section provides for an appeal to the civil service commission in case 
of a discharge. suspension or reduction of any person in the police or fire depart­
ment. 
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Section 2 of the new civil service act, section 486-2, General Code, provides in 
part: 

"~' ~' ':' and on and after January I, 1914, no person shall be appointed, 
removed, transferred, laid off, suspended, reinstated, promoted or reduced as 
an officer or employe in the civil service under the government of this state, 
the counties, cities and city school districts thereof, in any manner or by 
any means other than those prescribed in this act." 

Section 17 of this act, section 486-17, General Code, provides for reductions, sus­
pensions and removals, as follows : 

")J o person shall be di,charged from the classified service reduced in 
pay or position, laid o.ff, suspended or otherwise discriminated against by 
the appointing officer for religious or political reasons. In all cases of dis­
charge, lay off, reduction or suspension of a subordinate, whether appointed 
for a definite term or otherwise, the appointing officer shall furnish the 
subordinate discharged, laid off, reduced, or suspended with a copy of the 
order of discharge, lay off, reduction, or suspension, and his reasons for the 
same, and give such subordinate a reasonable time in which to make and file 
an explanation. Such order together with the explanation, if any, of the 
subordinate shall be filed with the commission. 

"Nothing in this act shall limit the power of an officer to suspend with­
out pay, for purposes of discipline a subordinate for a reasonable period, 
not exceeding thirty days; provided, however, that successive suspensions 
shall not be allowed." 

Section 19 of the act, section 486-19, General Code, provides in part: 

"The mayor shall have the exclusive right to suspend the chief of the 
police department or the chief of the fire department for incompetence, 
gross neglect of duty, gross immorality, habitual drunkenness, failure to 
obey orders given him by the proper authority or for any other reasonable 
and just cause. If either the chief of police or chief of the fire depart­
ment is so suspended the mayor forthwith shall certify such fact, together 
with the cause of such suspension, to the civil service commission, who 
within five days from the date of receipt of such notice shall proceed to 
hear such charges and render judgment thereon, which shall be final." 

This part of section 19 was taken verbatim from the old municipal civil service 
law. It applies only to the positions of chief of police and chief of the fire depart­
ment. 

Section 4505, General Code, provides for a hearing before the civil service 
commiSSIOn. The new act does not provide for an appeal or hearing, except as to 
the positions of chief of police and chief of the fire department, and it does not 
prohibit such a hearing. 

The provisions of section 4505, General Code, may be complied with and fol­
lowed without conflicting with any of the provisions of the new civil service act, 
and it is not, therefore, inconsistent, with any of the provisions of the new civil 
service act. 

Section 4505 General Code, is not repealed by implication. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 



694 ANNUAL REPORT 

947. 

AUTHORITY OF BOARD OF AD:\IINISTRATION TO ADOPT RULES 
RELATIVE TO PAROLIXG PRISOXERS FRO:\I THE OHIO PENI­
TENTIARY. 

The board of administration has authority to adopt rules relative to the time of 
making application for paroles of those serving indeterminate smtences in the Ohio 
pe11itentiary. 

CoLUMBus, OHIO, May 23, 1914. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-We have your letter of May 5, 1914, as follows: 

"I am directed by the board of administration to request your opmwn 
as to whether or not they have the authority to adopt the following rule~ 
for prisoners serving an indeterminate sentence in the Ohio penitentiary. 

"Under the indeterminate sentence law, first offenders, that is, those 
who have not been convicted of a felony or served a term in a penal in­
stitution, may make application for parole at the expiration of the mini­
mum time fixed by law for the offense for which they were committed; but 
no application for parole will be considered until the applicant has served 
twelve full months. 

"All applications for parole must be advertised in accordance with the 
provisions of the law, and the full minimum must have been served prior 
to the meeting at which the application for parole is to be heard. 

"No prisoner in the Ohio penitentiary committed under the indeter­
minate setftence law, except a first offender, is eligible for parole. Others 
than first offenders who have been committed under the indeterminate 
sentence law must serve the maximum time, unless sooner released by the 
Ohio board of administration after a hearing. (Section 2160, General 
Code). 

"A prisoner to be eligible for a hearing for release must have a perfect 
record and be recommended by the warde~ and chaplin. 

"On recommendation, a hearing for release will be granted to second 
offender after serving twice the minimum; to third offenders after serving 
three times the minimum; to fourth offenders after serving four times the 
minimum for the offense for which they were committed." · 

In reply to your letter, it is my opinion that your board has the authority to 
adopt the rules set forth therein. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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948. 

A:\IEXDIXG BOXDS FOR SEWERAGE SYSTE:\1-EXACTING ORDI­
XAXCE OX SA:\IE-BOXD ISSUE. 

1. If cou11cil desires to amend plaus for a sewerage system after the various 
ordinances and resolutious leading up to the making of the contract for the im­
provement have beeu enacted, the safer plan would be to begin all over again. 

2. C ou11cil may proceed with nccessar}' legislation leading up to an election to 
autlzori::e the issuiug of bauds to cover the share of the village in the cost of the 
impro11e111ent aud also the election thereon at the same time that it is carrying on 
the election for the improvement itself. 

3. If the people 11ote for the bo11ds in any one year, there is 110 reason why 
the bonds should not be issued in the follou:ing '}'ear. 

CoLL'MBL'S, OHIO, :May 23, 1914. 

HoN. CHARLES L. FLORY, .Solicitor of Gran·vil/e, Newark, Ohio. 

DEAR SIR :-I have your letter of :\larch 4, 1914, in which you inquire: 

"During the year 1913, the village council passed the necessary legis­
lation for the installing of a general sewerage system, but for various 
reasons the contract was not let. Including the plans for the system was 
a sewerage disposal plant. It will be necessary to have an election -to 
authorize the issuing of bonds to cover the share of the village in the cost 
of the improvement. It is now desired to alter the plans, adopted and 
approved by resolution of the council, by reducing the size of the disposal 
plant, and changing the location of the same. 

"1. May the council now amend the adopted plans, in the respect above 
mentioned, without again enacting all the various resolutions and ordinances 
leading up to the making of the co:1tract for the improvement? In other 
words, will it be necessary to alter the plans and then adopt the resolutions 
of necessity and ordinance to proceed, etc., or may the already existing 
legislation stand with an ordinance modifying, in the respect mentioned, 
the adopted plans? 

"2. May the council proceed with the necessary legislation leading up 
to the election, also the election, on the question of issuing the bonds at 
the same time that it is carrying on the legislation for the improvement 
itself? 

"3. If the people vote in the year 1914 to issue such bonds, may such 
bonds, although thus authorized in 1914, be actually issued and sold in the 
year 1915? 

"4. May the cost of the sewage disposal plant be included in the vil­
lage's share of the cost of the improvement to be paid for by general taxa­
tion?" 

In answer to your first question, if I understand your statement the change of 
location and size of the disposal plant is a substantial and material change from 
the original plans and specifications of the system, and, to my mind, it would be 
much safer and better to commence anew and re-enact all legislation necessary to 
the installation of the system, than to attempt to proceed by amendment and mod­
ification of past legislation. 

In answer to your second question, I desire to say that I can see no reason why 
legislation going to the question of issuing bonds and for an election upon the 
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subject may not proceed at the same time with the preliminary legislation inaugurat­
ing the improvement, but of course no contract might be entered into until after 
the bonds had been sold so that sections 3806-3810 might not be violated. 

In answer to your third question, I can see no reason why, if the people vote 
in favor of the issuing of bonds in the year 1914, they may not be so issued and sold 
in the year 1915. In fact, I think an examination into the history of like trans­
actions will find that it has been a very common occurrence to authorize bonds in 
the fall of one year and issue and sell them in the winter or spring of the year 
following. 

Assuming from your letter that the sewer is being constructed on the assess­
ment plan, that the village is paying at least 1/50 and the cost of intersections under 
section 3820, I desire to say: In Close vs. Parker, 11 C. C., n. s., 85 it is held that the 
provisions as to payment of "cost of intersections" has no application to the crossing 
of a street by a sewer for purposes of local sanitary drainage, for which reaso11; 
and because assessments are against abutting owners, and the further fact that a 
disposal plant is not an improvement affecting abutters in any way different from the 
general public, I make no specific answer to your fourth question,. but will do so if 
you so request after considering Close vs. Parker, supra, and the fact that it has 
been affirmed by the supreme court without opinion, 79 0. S., 444. 

949. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE OIL INSPECTOR-CERTIFICATE TO BE PLACED ON THE 
WAGON FROM WHICH THE OIL IS SOLD. 

Section 862, General Code, should be read as an exception to section 863, there­
fore, a wagon bearing a certificate issued by the state inspector of oils or his deputy 
would cover all the oil sold from the wagon, whether the same be contained in one 
large tank or in gallon cans. 

CoLUMBUS, OHIO, May 23, 1914. 

HoN. WILLIAM F. MASON, State Inspector of Oils, Columbus, Ohio. 

DEAR SIR :-I have your letter of April 23, 1914, submitting substantially the fol­
lowing: 

"The Standard Oil Company in Cleveland, has tank wagons which de­
liver oil to consumers about the city. A duplicate certificate is placed on 
these wagons under section 862 of the General Code, covering the contents 
of the tank wagon and guaranteeing to all consumers that the oil purchased 
from the wagon has been taken from a storage tank which was duly inspected. 
Now the Standard Oil Company also delivers oil to consumers in wagons 
loaded with gallon cans which have been filled from the storage tank. 
These cans are left with the consumer. The wagons bear a certificate to the 
effect that the oil on the wagon has been taken from a storage tank which 
was duly inspected. Is this sufficient or must each of these gallon cans 
also bear a certificate under section 863? The practice has been to make the 
one certificate on the wagon cover the contents of all the gallon cans." 
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Section 862 of the General Code reads : 

"Wagons from which oil intended for consumption for illuminating pur­
poses within this state is delivered to consumers or dealers, shall bear a 
certificate in duplicate with that issued by the inspector or his deputy, 
covering the contents of the car last emptied into the storage or receiving 
tank from which such wagon was filled. Such duplicate certificate shall be 
issued without additional fee. \Vhoever, being a driver of such wagon, 
violates this provision shall be fined ten dollars for each day of such viola­
tion." 

Section 863 reads : 

"Barrels or packages filled from such storage or. receiving tank with oil 
intended for illuminating purposes within this state shall be branded by the 
inspector or his deputy without additional fee. \Vhoever offers for sale to 
dealers or consumers for illuminating purposes within this state such oil 
not so branded, shall be fined ten dollars." 
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While section 863 provides that a package must bear a certificate of inspection 
and while the word "package" as used in this section is broad enough to include 
"cans," yet I do not believe that section 863 applies to oil sold from the wagon. On 
the contrary, to my mind section 862 must be read as an exception to section 863 
and covers all oil sold from wagons, whether the wagon carries but one large tank 
or a number of smaller receptacles, such as gallon cans. The oil on the wagon in 
either case is taken from the storage tank and the duplicate certificate placed on 
the wagon covers all the oil so transferred from the tank to the wagon. This 
certificate is a guarantee to all who purchase from the wagon that all the oil sold 
therefrom has been duly inspected and answers fully the purpose of the statute. 

I am therefore of the opinion that when the wagon from which the gallon cans 
are sold bears a certificate, as provided by section 862, it is not necessary that each 
gallon can be labeled with such certificate. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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950. 

SUPERINTENDENT OF PUBLIC PRINTING-THE WORD "DOCUMENT" 
AS USED I~ SECTIO~ 749, GE::-.JERAL CODE, DEFINED-PRESERVA­
TION OF DOCU:\IEI\TS IN THE OFFICE OF PUBLIC PRINTER. 

The word "document" used in section 749, General Code, will not include all 
pieces of printing doue for the several departments in the state, but only such as 
would ordiuarily and generally be considered as documents. The words "or items" 
left out in the codification of section 312, Revised Statues, should be read into sairf 
section. The supervisor of public printing should audit all accounts of both docu­
ments and items, but he should only preserve dowments in his office. 

CoLUMBUS, OHio, l\Iay 23, 1914. 

HoN. FRANK HARPER, Supervisor of Public Printing, Columbus, Ohio. 

DEAR SIR :-I have your letter of April 22, 1914, as follows: 

"Will you please render this department an opinion as to the scope of 
the word 'document' as used in the second sentence of section 749, Page & 
Adams Annotated Ohio General Code-'A copy of each document with the 
cost endorsed on it shall be filed and preserved in his office.' Does the word 
'document' in the section mentioned include all pieces of printing done for 
the several departments of the state, such as cards, letter heads, blanks, 
etc., or is 'document' a distinct class? ··What I desire to know is whether a 
copy of each piece of printing done for the departments shall be filed and 
preserved in this ~ffice ?" 

Section 749, General Code, reads: 

"The supervisor of public printing shall audit the accounts for printing 
and binding and keep a record of the cost thereof, the amount of paper 
used, and the expense of each document. A copy of each document with 
the cost indorsed on it shall be filed and preserved in his office." 

The I~ew Standard Dictionary gives the following definition of the word 
"document:" 

"A manuscript or piece of pri;1ted matter regarded as conveying in­
formation or evidence; as legal or political documents." 

To read this definition of the word "document" into section 749, would compel 
the conclusion that the state printer would not only be relieved of the task of filing 
letter heads, blanks, cards and other small items of printing, but also of the duty 
of auditing and keeping a record of the cost of printing them. This conclusion 
is inconsistent with the other provisions of the statute, concerning the duty of the 
superintendent of printing and beclouds the wording of the section with such doubt 
as to justify our resorting to the Revised Statutes for assistance in arriving at the 
proper construction of the section before us. 

Section 749 of the General Code, was formerly part of section 312 and reads 
in part: 

"He shall audit all accounts for printing and binding and keep-a record 
of the cost of printing and binding, the amount of paper used, and the entire 
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expense of each document or item; and a copy of each document shall be 
duly filed and preserved by him with the cost endorsed upon it." 
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From a reading of this section of the Revised Statutes, it is clear that under 
that section it was the duty of the state printer to keep a record of the entire ex­
pense of each "document" or "item" printed, but to file and preserve only the 
"documents." In other words, the statute then did not oblige him' to burden his files 
with a copy of every letter head, blank, card or other small item printed, and I 
do not think that the omission of the word "item" from the statute by the codifying 
commission is such a change as to indicate a legislative intention of effecting a 
change of meaning, nor does it make the present language of the statute so read as 
to plainly require such change of construction to be made. It follows then that 
section 749 of the General Code must receive the same construction as would have 
been placed upon the former section before revision, and it is therefore my opinion 
that it is your duty to file and preserve only such printed matter as would come 
within the ordinary and generally accepted definition of the word "document," such 
as the one above quoted. 

951. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATIOK-WHEN STATE HIGHWAY COMMISSIONER 
~IAY USE ANXUAL HALF-MILL TAX LEVIED FOR ROAD IMPROVE­
:\IENT. 

The state highway couwzzssw11er may, after the amwal half-mill tax has been 
levied and in process of collection, e11ter into contracts for road improvements for 
the total 01/IOUIZt that will become available from the proceeds of such levy for the 
)'Car without waitillg until all of said 1/IOIZCY is ill the treasury. He should exercise 
great care that contracts arc 11ot let for all amozwt i11 excess of the sum that will 
come i11to the treasury from this source. 

CoLL'Mnus, OHIO, ~fay 23, 1914. 

HoN. ]AMES R. l\fARKER, State Highway Commissioner, Columbus, Ohio 

DEAR SIR :-1 beg to acknowledge receipt of your letter of April 30th, wherein 
you state: 

"Your interpretation and opmwn is respectfully asked in re section 
6859-2 and section 1222 of the General Code. 

"After the collection of the taxes and the settlement by the respective 
counties with the state auditor, in compliance with the law governing the 
same, that officer certifies to this department, a lump sum, three-fourths of 
the half-mill levy, which he terms, 'the state road building fund.' \Vhere­
upon, we divide this gross sum by eighty-eight. the number of counties in 
the state, and regard such amount as set aside for use in each county, 

"Some of the counties, which are at times delinquent, do not make use 
of this particular allotment during the year in which it is appropriate<!: 
while other counties wish to anticipate the collection of the June taxes, and 
enter into contracts for road improvement. 
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"\Vould it be proper for this department to contract for the aggregate 
amount of money that has been levied for the entire calendar year to 
construct roads, while the last half of such levy is in the process of col­
lection, taking into account the fact that such amount has been levied 
and placed on the tax list and is due the state from the respective counties? 

"In other words, this department desires to enter into contracts at 
present, the money to pay same being due the state, and which will be 
paid into the state treasury immediately following the August settlement." 

Section 6859-2 as enacted in 1913 (103 0. L., p. 155) provides: 

"Seventy-five per cent. of all money paid into the treasury of the 
state by reason of said levy shall be applied to the maintenance of the 
state highway department and for the construction, improvement, main­
tenance and repair of an intercounty system of highways in the state, in the 
manner designated in the act of the general assembly, entitled, 'An act 
creating a state highway department, defining the duties thereof, and pro­
viding aid in the construction and maintenance of highways, and to repeal 
certain sections of the General Code,' approved June 9, 1911 (102 0. L., 
pages 333-349), and acts amendatory thereof and supplementary thereto." 

Section 1222, as amended, (103 0. L., p. 458) provides: 

".Moneys appropriated by the state for the purpose of carrying out the 
provisions of this chapter, shall not be used in any manner 'or for any pur­
pose, except as provided herein. l\Ioneys so appropriated shall be equally 
divided among the counties of the state1 except such moneys as are ap­
propriated for the use of the department and for surveys, plans and es­
timates, and the maintenance and repair of state highways." 

Section 6859-2 above quoted is 'incorporated in what is popularly termed the 
Hite act. Section 1 of that act provides for the Jeyy of "a tax of one-half of one 
mill on all the taxable property within the state, to be. collected as are other taxes 
due the state and the proceeds of which shall constitute the state highway improve­
ment fund." 

Section 3 provides for the setting aside of twenty-five per cei1t. of the money 
paid into the state treasury, by reason of said levy, the same to be used for the 
construction, improvement, maintenance and repair of the main market roads es­
tablished by said section. No part of this portion of the half-mill levy can be used 
for any other purpose than that specifically mentioned, to wit, construction, im­
provement, maintenance and repair of main market roads. 

Section 1222 is a part of the law providing for the improvement, maintenance 
and repair of intercounty highways. 

It will be observed that the cost of the maintenance of your department must 
first be taken out of the seventy-five per cent. of the half-mill levy and when this 
is done the remainder is to be divided equally among the counties of the state for 
the use of construction, etc., of intercounty highways. 

Before the enactment of this legislation, it was customary for the legislature 
to make an appropriation out of the general revenue fund of a specific amount to 
the state highway commissioner for state aid in road building. This enabled the 
state highway commissioner to know, before letting any contracts, exactly how 
much money would be available for each county. 

Under the present order, the legislature makes an appropriation to the state 
highway commissioner of the proceeds of the fund arising from the half-mill levy 
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and motor n·hicle license fees. The exact amount is not stated because it cannot 
he definitely ascertained at the time the appropriation is made. The act providing 
for this half-mill levy was declared by the supreme court, in the case of State of 
Ohio ex rei. Donahey, Auditor vs. R E. Edmondson, Auditor of Hamilton County, 
Ohio et al., Xo. 14406, decided Xovember 18, 1913, to be constitutional and this 
removed all legal obstacles to the bringing of the money into the state treasury. 
The first installment of this levy for the tax year 1913, is now in the state treasury 
and the amount that will come into the treasury in the August settlement is, there­
fore, not difficult of determination. Of course you must pay the expenses of con­
ducting your department cut of this fund before it can be used for the construction 
of roads in the several counties of the state, but as such expenses for the year may 
be estimated with reasonable accuracy in advance, I see no reason why you should 
not apportion to the respective counties the amount that will be due them, without 
waiting until all of the money is in the state treasury. 

I am of the opinion that it would be both proper and legal for your department 
to contract for the aggregate amount of money that has been levied for the entire 
tax year, less the expenses of the department, even though the second installment of 
the tax will not come into the state treasury until August, because it is now in 
process of collection and will be in the state treasury before it is actually needed 
and before the fund arising from the first installment will have been exhausted in 
payment to contractors on estimates. 

You should exercise great care that contracts are not awarded in excess of the 
amount of money that will probably hecome available to your department for the 
improvement of roads in each county in the state. 

952. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 

BOXD-\\'liEX N"OT TO BE CLASSED AS COU-:\'TY BO-:-.JDS UNDER 
SECTION" 9778, GEXERAL CODE. 

The bo11d of tlze cozwty of 1lfarion. Fairmout magisterial district, perma11ent 
road improvemc11t bo11d, state of West f.'irgi11ia, is 11ot to be classed as a county 
bo11d u11der section 9778, Ge11eral Code. 

CoLT:MBL'S, 0Hro, :\fay 23, 1914. 

HoN. ]. P. BRENNAN, Treas111·er of State, Columbus, Ohio. 

l\IY DDR SIR :-I am in receipt of your letter of February 4th, in which you make 
the following request for my opinion: 

"I herewith hand you copy of bond, 'County of :\Tarion, Fairmont 
magisterial district, permanent road improvement bond. (State of \Vest 
Virginia.)' 

"T would be pleased to have you give me your opinion as to whether 
or not the treasurer of state may accept bonds of this issue for faithful 
performance of trusts as provided for in section 9778 of the General Code." 
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Section 9778 of the General Code is as follows: 

":"\" o such corporation either foreign or domestic shall accept trusts 
which may be vested in, transferred or committed to it by an individual, or 
court, until its paid in capital is at least one hundred thousand dollars, and 
until such corporation has deposited with the treasurer of state in cash fifty 
thousand dollars if its capital is two hundred thousand dollars or less, and 
one hundred thousand dollars if its capital is more than two hundred thou­
sand dollars, except that, the full amount of such deposit by such corpora­
tion may be in bonds of the United States, or of this state, or any munic­
ipality or county therein, or in any other state, or in the first mortgage 
bonds of any railroad corporation that for five years last past paid dividends 
of a least three per cent. on its common stock." 

The question to be cietermined is whether the issue of bonds, a copy of one 
which is submitted by you, can be classed as bonds of the county of Marion, West 
Virginia, and so accepted by you as a deposit under said section 9778? 

-The bond which· you submit is entitled as follows: 

Number 383. 
"United States of America, State of \illest Virginia, County of Marion, 

Fairmont Magisterial District, 5 per cent. Permanent Road Improvement 
Bond, $1,000.00. Dated September 1, 1913. Due September 1, 1943. Op­
tional September 1, 1933. Interest payable March 1st and September 1st. 

"Principal payable at the office of the county court of Marion county, 
Fairmont, \Vest Virginia, or at the J'\ ational City Bank, New York, N. Y. 

"] nterest payable at the office of the county court, J\farion County, Fair­
mont, \illest Virginia, or at the Guaranty Trust Company, New York, N.Y." 

And from the face of the bond it appears that it is one of an issue of $400,000 
permai1ent road improvement bonds, issued by the county court of Marion county, 
a corporation in ::\[arion county, \Vest Virginia, for and on behalf of, and in the 
name of, the magisterial district of Fairmont in said county of Marion. It is 
certified in said bond, among other things that, 

"* * * the amount of this bond, together with all other indebtedness of 
said county of 1larion, and of the said district of Fairmont, does not exceed 
any limit prescribed by the constitution and laws of said state." 

The case of Neal et al. vs. County Court of \illood County, et al., 43 W. Va., 
90, has been cited as deciding that bonds of this character are county bonds. The 
second paragraph of the syllabus in this case is as follows: 

"A magisterial district court, by subscription to works of internal im­
provement, become indebted up to five per cent. of its taxable property, and, 
in addition, the county up to five per cent. of its whole taxable property; 
but such district subscription, for the purposes of the limitation upon county 
indebtedness fixed by section 8, article X, of the constitution, is to be re­
garded• as county indebtedness, and included with other county indebtedness 
in determining whether the total county indebtedness will exceed that limita­
tion." 

The decision is quite lengthy, and the court holds in this case that a magisterial 
district has no authority as a separate body to create a debt, and, hence, has no 
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power, independently, to issue bonds, but that the bonds must be issued by the 
county on its behalf and are, for the purpose of determining the total county 
illdcbtcdncss, county bonds ; though the only property back of them is the property 
within the magisterial district, and it does not decide that such bonds are to be classed 
as county bonds for any other purpose. 

The fact remains, however, that though the magisterial district has in and of 
itself no power to incur indebtedness or issue bonds directly, the same purpose is 
implied indirectly by having the bonds issued by the county court "for and on behalf, 
and in the name of" the magisterial district; and such bonds are payable from a 
tax on the property of the magisterial district, and not from a tax on the property 
of the entire county; and in case of foreclosure, the property which could be sub­
jected to the payment of the bonds would be, not the property of the entire county 
but only so much thereof as might be included within the boundaries of the magis­
terial district; all this, it seems to me, makes these bonds in fact the bonds of the 
magisterial district and not of the county; and, hence, as our statute, section 9778, 
expressly states that the deposit by it required instead of cash "may be bonds of 
the United States, or of this state, or any municipality or county therein, or in any 
other state * * *." 

Only county bonds of the same character as county bonds issued by counties 
in this state can be accepted-that is-bonds for the payment of which the credit 
of the e:ntire county is pledged. 

I do not wish to be understood in any way as expressing any doubt as to the 
sufficiency of the bonds offered as security; my holding is based solely on the fact 
that they are not county bonds as contemplated by section 9778, General Cod~. 

953. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AXD TAXATION-PEXALTY FOR FAILURE TO PAY TAXES. 

Under the provisio11s of section 5678, Ge11eral Code, a penalty of 15 per cent. 
may be charged for failure to pay the seco11d half of the year's taxes, although the 
first half has been duly paid. 

Cou;.MBt:s, OHIO, :May 23, 1914. 

I-ION. THEO. II. TANG"l\1.\X, Prosecuti11g .-lttorlle_\', T:Vapakoneta, Ohio. 

DEAR SJR:--Your letter of January 19th. receipt of which has already been 
acknowledged, requests my opinion upon the following question: 

"\Vhen the first half of the taxes charged against an entry of real estate 
on the duplicate of a county is paid within the time specified by law, but 
the second half of the taxes charged against the same entry is not paid 
within the time limited for the payment of such second half. what, if any, 
penalty may be charged and collected by the county treasurer on account 
of such failure to pay the second half of the taxes?" 

Section 5678, General Code, gi,·es rise to the question which you submit and is 
as follows: 
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"If one-half the taxes charged against an entry of real estate is not 
paid on or before the twentieth day of December, in that year, or collected 
by distress or otherwise prior to the February settlement, a penalty of fifteen 
per cent. thereon shall be added to such half of said taxes on the duplicate. 
If such taxes and penalty including ~he remaining half thereof, are not 
paid on or before the twentieth of June next thereafter, or collected by 
distress or otherwise prior to the next August settlement, a like penalty 
shall be charged on the last half of such taxes. The total of such amounts 
shall constitute the delinquent taxes on such real estate to be collected in 
the manner prescribed by law." 

A somewhat over-nice reading of the second sentence of the above section would 
colorably support the view that the penalty for non-payment of the second half of 
the taxes is not chargeable unless the first half is unpaid when the second half is 
due. I am of the opinion, however, though authorities are lacking, that the penalty 
for non-payment of the June installment attaches in the case you submit. Though, 
as a general rule, statutes imposing penalties and statutes relating to the exaction 
of taxes .are alike strictly construed against the exaction and in favor of the tax­
payer, and though, as I ·have already intimated, the statute may be fairly termed 
ambiguous, in the respect under consideration, yet it would be an absurd interpreta­
tion thereof to limit the right to charge and collect the IS per cent. penalty on the 
June installment to cases in which there has been a failure to pay the December 
installment. 

954. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SAFETY -FIRE INSURANCE-CONTRACT. 

A director of public safety who went out of office on January 1, 1914, can be­
come interested in a contract u·ith the city to sell it fire insurance during the year 
1914. 

CoLUMBUS, OHio, May 25, 1914. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 

DEAR Sm :-Under date of April 21st, you requested my opinion upon the fol­
lowing questions : 

"Can a director of public safety, who went out of office January 1, 
1914, become interested in a contract with the city. or sell it (the city) 
fire insurance during the year 1914? 

"Is the director of public safety prohibited from so doing under sec­
tion 12912 of the General Code or any other law? 

"This man who now desires to sell fire insurance to the city was director 
of public safety for four years prior to January 1, 1914, when he went out of 
office." 

Sections 12910 and 12912 of the General Code are as follows: 

"Section 12910. vVhoever, holding an office of trust or profit by election 
or appointment, or as agent, servant or employe of such officer or of a 
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board of such officers, is interested in a contract for the purchase of prop­
erty, supplies or fire insurance for the use of the county, township, city, 
village, board of education or a public institution with which he is con­
nected, shall be imprisoned in the penitentiary not less than one year nor 
more than ten years. 

"Section 12912. \\'hoever, being an officer of a municipal corporation 
or member of the council thereof or the trustee of a township, is interested 
in the profits of a contract, job, work or service for such corporation or 
township, or acts as commissioner, architect, superintendent or engineer in 
work undertaken or prosecuted by such corporation or township during the 
term for which he was elected or appointed, or for one year thereafter, 
or becomes the employe of the cont"ractor of such contract, job, work or 
services while in office,. shall be fined not less than fifty dollars nor more 
than one thousand dollars or imprisoned not less than thirty days nor 
more than six months, or both, and forfeit his office." 
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It will be noted that section 12910 deals specifically with contracts for the pur­
chase of property, supplies or fire insurance for the use of the subdivisions enumer­
ated, while section 12912 prohibits interest in the profits of a contract, job, work 
or service for a corporation or township. 

In an opinion rendered to Hon. William B. James, city solicitor of Bowling 
Green, Ohio, a copy of which I enclose, I held that section 12912 of the General 
Code does not extend to interests by an officer in a contract, after the expiration 
of his term of office. There can be no question that section 12910 is expressly limited 
to a like application. I cannot find any other statute prohibiting the form of contract 
referred to and therefore conclude that the director of public safety is not pro­
hibited by the statutes from selling fire insurance to the city, after the expiration of 
his time of service in office. 

955. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

BUDGET CO~I:\IISSIOX-RIGHT OF DEPUTY TO ACT ON BEHALF OF 
HIS PRI:-JCIPAL-:\IAYOR-PRESIDENT OF COUXCIL. 

The deputies of the budget commission prescribed by section 5649-3b, General 
Code, involve the exercise of judgment and discretion, and consequeutly a deputy 
camzot exercise the same on behalf of his principal. 

A deputy auditor canuot act for the auditor, nor an assistant city solicitor for 
the solicitor. The president of cotmcil may act 011 behalf of the mayor for the 
reason that such president of council is 11ot a deputy of the mayor and i11 the absence 
of the mayor becomes acti11g mayor. 

CoLUMBUS, Omo, May 25, 1914. 

Hox. \VALTER ~I. ScHOEN"LE, City Solicitor, Cincinnati, Ohio. 

DEAR SIR :-In your letter of April 15th, receipt of which has already been 
acknowledged, you request my opinion upon the following questions: 

"Will you kindly give me your opinion as to whether, in case of dis­
ability of the mayor the president of council may, as acting mayor, under sec-

23-A. G. 
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tion 4273, General Code, take the place of and perform the duties of the mayor 
upon the budget commission? 

"Also, whether in case of disability of the auditor, the chief deputy of 
the auditor may take the place of and act in place of the auditor on the 
budget commission? 

"Also, whether in case of disability of the city solicitor, an assistant 
city solicitor may take the place of the city solicitor on the budget com­
mission under an ordinance of the city providing: 

" 'In the absence or disability of the solicitor, or in case of a vacancy 
in said office, said assistants above provided shall perform the duties of the 
solicitor until other provision is made therefor by council.'" 

And further providing: 

"Said assistants and subordinates shall aid the solicitor in the discharge 
of his official duties and shall perform such duties as he shall from time to 
time assign to them respectively." 

Tht powers and duties of the budget commission, the membership of which, in 
Hamilton county, consists, under section 5649-3b, General Code, as amended, 104 0. 
L:, 237, of the mayor and solicitor of Cincinnati and the auditor of Hamilton county, 
are prescribed by section 5649-3c, General Code, as follows: 

"The auditor shall lay before the budget commissioners the annual 
budgets submitted to him by the boards and officers named in section 5649-3a 
of this act, together with an estimate to be prepared by the auditor of the 
amount of money to be raised for state purposes in each taxing district in 
the county, and such other information as the budget commissioners may 
request, or the tax commission of Ohio may prescribe. The budget com­
missioners shall examine such budgets and estimates prepared by the county 
auditor, and ascertain the total amount proposed to be raised in each taxing 
district for state, county, township, city, Yillage. school district or other 
taxing district purposes. If the budget commissioners find that the total 
amount of taxes to be raised therein does not exceed the amount authorized 
to be raised in any township, city, village, school district, or other taxing dis­
trict in the county,. the fact shall be certified to the county auditor. If such 
total is found to exceed such authorized amount in any township, city, 
village, school district or other taxing district in the county, the budget com­
missioners shall adjust the various amounts to be raised so that the total 
amount thereof shall not exceed in any taxing district the sum authorized to 
be levied therein. In making such adjustment the budget commissioners 
may revise and change the annual estimates contained in such budgets, and 
may reduce any or all the items in any such budget, but shall not increase the 
total of any such budget, or any item therein.· The budget commissioners 
shall reduce the estimates contained in any or all such budgets by such 
amount or amounts as will bring the total for each township, city, village, 
school district, or other taxing district, within the limits provided by law. 

"\Vhen the budget commissioners have completed their work they shall 
certify their action to the county auditor. who shall ascertain the rate of 
taxes necessary to be levied upon the taxable property therein of such 
.:ounty, and of each township, city, village, school district, or other taxing 
district, returned on the grand duplicate, and place it on the tax list of the 
county." 
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I think that it will be readily agreed that these duties and resultant powers in­
volve the exercise of judgment and discretion in the highest sense. The well es­
tabli~hed rule is that a deputy may exercise the ministerial functions of his principal, 
and those only, in the absence of explicit statutory authority. 

Hulse vs. State, 35 0. S., 421. 
Davies vs. State, 11 C. C. n. s., 209. 

:\Ieasured by this test, it follows clearly, I think, that the right of the deputy 
county auditor to act for the auditor does not extend to service as a member of 
the budget commission. 

The relation of the president of council to the office of mayor is established 
by the following: 

Section 4273, General Code : 

"vVhen the mayor is absent from the, city, or is unable for any cause to 
perform his duties, the president of the council shall be the acting mayor. 
vVhile the president of the city council is acting as mayor, he shall not serve 
as president of council." 

Section 4274, General Code: 

"In case of the death. resignation or removal of the mayor, the presi­
dent of council shall become the mayor, and serve for the unexpired term, 
and until the successor is elected and qualified. Thereupon the president pro 
tern. of council shall become president thereof, and shall have the same 
rights, duties and powers as his predecessor. The vacancy thus created in 
council shall be filled as other \·acancies, and council shall elect another 
president pro tern." 

The president of council, by virtue of this section, is not a deputy of the mayor. 
He becomes, upon the happening of one of the specified contingencies, the acti11g 
mayor, and is at least vested with all the exccuth·e functions of the mayor in his 
own right. He is an elective off:cer. Therefore, I am of the opinion that in the 
absenc-e or disability of the mayor, the president of council may act as a member 
of the budget commission. The absence or disability of the mayor, which will 
devolve his powers and duties in this behalf upon the president of council, must, 
however, be such as to prevent him from serving in any respect as mayor. It is not 
sufficient that the mayor be unable to attend the meetings of the commission, if he 
is able, generally, to act as mayor. The statute providing for the temporary or 
permanent occupancy of the office of mayor by the president of council contemplated 
the existence of a vaca11C3' in the office as such. · 

I am of the opinion that the assistant city solicitor is without authority to 
represent the solicitor as a member of the budget commission. \Vhile it is true that 
the ordinance quoted by you attempts to constitute the assistant solicitor the acting 
solicitor ad interim, upon the happening of the specified contingencies, yet, without 
passing upon its validity for other purposes, I am satisfied that it is beyond the 
power of council to legislate so as to furnish a temporary successor to the city 
solicitor for .the purpose of the statute relati\·e to the constitution of the budget 
commission. That succession must be provided by lmv, operating uniformly through­
out the state. The assistant is not an elective officer-a fact the hearing of which, 
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if any, supports the view above expressed. Insofar as the assistant may be regarded 
as a deputy, his rights in the premises are governed by the principle above outlined 
in dealing with the question relative to the deputy county auditor. 

956. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AND TAXATION-Sf-11TH LAW-10 MILL LIMITATION-IS MILL 
Lll\HT A TIOK-SINKING FUND-INTEREST LEVY. 

The amendment to section 5649-2, a part of the so-called Smith law and affecting 
the 10 mill limitation, though subsequent to amendment to section 5649-Sb imposing 
the 15 mill limitation, is to be read together with the latter so that sinking fund and 
interest levies 11ece.ssar)' to provide for previously incurred bonded indebtedness, 
such indebtedness authorized by vote of the people is still subject to the 15 mill 
limitation. 

CoLUMBUS, OHIO, May 25, 1914. 

HoN. FRED 'vV. CRow, Prosecuting Attorney, Pomeroy, Ohio. 

DEAR SIR :-Your letter of April 17, 1914, already acknowledged, invites my 
opinion upon the following question: 

"During the eightieth session of the general assembly of Ohio, section 
5649-Sb of the General Code was amended, fixing the maximum rate of 
taxation for any taxing district at fifteen mills (volume 103, page 57, Ohio 
Laws). This act was passed February 27, 1913, and approved by the 
governor February 28, 1913. At the same session of the general assembly, 
an act was passed on April 16, 1913, and approved by the governor l\Iay 
6, 1913 (volume 103, page 552, Ohio Laws), which seems to have no limita­
tion in regard to the rate of taxation that may be levied for sinking fund 
and interest purposes. The last act passed by the general assembly of Ohio, 
limits the general levy of any taxing district to ten mills, which may be 
increased by a vote of the people of said district, and in addition to this a 
sufficient levy may be made that may be necessary to provide for all in­
debtedness. The last act seems to conflict with the former in regard to the 
maximum rate of taxation that may be levied in any taxing district, as 
there appears to be no limitation to the amount that may be levied for 
sinking fund and interest purposes. Is this true or not?" 

I do not think that there is any such irreconcilable inconsistency between 
amended section 5649-Sb, General Code, and the subsequently amended section 
5649-2, General Code as to work an implied repeal or amendment of the former. 
Prior to the amendment of section 5649-2, or, to be more exact, between the time 
when the two amendments took effect, the two sections, placed in juxtaposition, 
would have read as follows: 

Section 5649-Sb (as amended, p. 57) : 

"If a majority of the electors voting thereon at such election vote in 
favor thereof, it shall be lawful to levy taxes within such taxing district at 
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a rate not to exceed such increased rate for and during the period provided 
for in such resolution, but in no case shall the combined maximum rate 
for all taxes levied in any year in any county, city, village, school district 
or other taxing district, under the provisions of this and the two preceding 
sections and sections 5649-1, 5649-2 and 5649-3 of the General Code as here­
in enacted, exceed fifteen mills." 

Section 5649-2 (original): 

"Except as otherwise provided in section 5649-4 and section 5649-5 of 
the General Code, the aggregate amount of taxes that may be levied on the 
taxable property in any county, township, city, village, school district or 
other taxing district, for the year 1911, and any year thereafter, including 
taxes levied under authority of section 5649-1 of the General Code, and 
levies for state, county, township, municipal, school and all other purposes, 
shall not in any one year exceed in the aggregate the total amount of taxes 
that were levied upon the taxable property therein of such county, town­
ship, city, village, school district or other taxing district, for all purposes in the 
year 1910, provided, however, that the maximum rate of· taxes that may 
be levied for all purposes, upon the taxable property therein, shall not in 
any one year exceed ten mills on each dollar of the tax valuation of the 
taxable property of such county, township, city, village, school district or 
other taxing district for that year, and such levies in addition thereto for 
sinking fund and interest purposes as may be necessary to provide for any 
indebtedness heretofore incurred or any indebtedness that may hereafter 
be incur~ed by a vote of the people." 
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These two statutes, so compared, are not iucollsistent. Their respective limita­
tions are cumulative; one is a limitation upon certain levies, the other controls those 
and other levies. 

X ow, when section 5649-2 was an1ended, the only change therein was the elim­
ination of the 1910 tax levy limitation, effected by the omission or' certain words, 
so that the section now reads : 

"Except as otherwise provided in section 5649-4 and section 5649-5 of 
the General Code, the aggregate amount of taxes that may be levied on the 
taxable property in any county, township, city, village, school district or 
other taxing district, shall not in any one year exceed ten mills on each 
dollar of the tax valuation of the taxable property of such county, town­
ship, city, village, school district or other taxing district for that year, and 
such levies in addition thereto for sinking fund and interest purposes as 
may be necessary to provide for any indebtedness that may hereafter be in­
curred by a vote of the people." 

The language creating and imposing the ten-mill limitation was not, therefore, 
substantially changed. Accordingly, it is my view that there is not to be imputed 
to the general assembly any purpose to change the scope or nature of that limita­
tion. Therefore, it is to continue to bear to the fifteen-mill limitation the same rela­
tion borne thereto by the ten-mill limitation under original section 5649-2. 

Again, if the opposite result could follow at all, it would come about through 
a mere inference, not warranted on the face of amended section 5649-2, viz., that 
there is to be uo limitation upon levies, for interest and sinking fund purposes, 
excepted from the operation of that section. If anything pertaining to the amended 
section would be said to conflict with amended section 5649-5b, it would be the 
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i11ference, not any pos!tl\'e language of amended section 5649-2. Such a "conflict" 
would produce no implied repeal, first, because such a repeal must be founded upon 
an irreconcilable inconsistency, so that, if resulting from iuference the inference 
must be the only one possible and second, because not only is another and an op­
posite inference possible, in the case at hand, but such other inference is clearly 
indicated by the legislath·e history. 

Lastly, section 5649-2 as amended cannot be regarded as a disassociated legis­
lative idea. The section bearing this number was, originally, part of a certain act. 
It will be presumed that it was amended with a view to its continuance as part of 
the same act. This presumption is raised to a certainty by the discovery, that an­
other section of the same original act was amended by the same session of the as­
sembly. The two amendments, so passed will be presumed to have been intended 
as parts of a single harmonious act, and this presumption is almost conclusive. 

I conclude, therefore, that under the law as it now stands, levies for interest 
and sinking fund purposes, excluded from the operation of the ten-mill limitation 
of the "Smith one per cent. law" arc subject to the fifteen-mill limitation imposed 
by section 5649-5b as amended. 

Of course, the positiv·e language of the last mentioned section leaves no room 
for doubt as to its inclusion of such levies, unless such an implied repeat or amend­
ment as I have been discussing has occurred. 

957. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey General. 

STATE HIGHWAY COM;\f!SSIOKER-RIGHT TO SEND ASSISTANTS 
OUT OF THE STATE TO CONDUCT INVESTIGATIONS RELATIVE 
TO THE BEST :\1ETHODS OF ROAD CONSTRUCTION. 

The state highway C011111lissiouer has the right under section 1183, General Code, 
to send assistants and division engiueers outside of the state to conduct investiga­
tions relative to the best methods of road coustruction. 

CoLuMnc;s, Omo, May 25, 1914. 

HoN. A. V. DoNAHF.Y, Auditor of State, Columbus, Ohio. 
DEAR SIR :-On April, 9th, you requested my opinion upon the following state of 

facts: 

''On or about February 28, 1914, State Highway Commissioner, Hon. 
James R. 1\-Iarker, found it expedient to send about ten of his assistants 
and division engineers to Chicago to attend a series of cement shows and 
conventions. He did this under the authority, so he claims, of section 1183 
of the General Code. 

"\Ve ha\'e held up the expense accounts until we can get an opm1on 
from your department as to whether the same is a legal charge against the 
highway funds. Enclosed is statement of facts which you will consider 
in connection with the same." 

Your request calls for a construction of that portion of section 1183 of the 
General Code, as amended in 1913 (103 0. L., page 449), which reads: 
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"* * (· He shall make inquiry in regard to systems of road and bridge 
construction and maintenance wherever he may deem it advisable, conduct 
investigations and experiments, either in person, by deputy or engineer, in 
regard to the best methods of road and bridge construction and the best 
kinds of road and bridge materials, examine the chemical and physical 
character of such materials, * * *." 
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In his statement of facts accompanying your letter, :\Ir. :\larker, in substance. 
says that he directed one deputy highway commissioner and seven division engineers 
to attend a series of congresses, conventions and cement shows held in connection 
with the national conference of state highway departments at Chicago, Illinois, from 
February 12 to 18, 1914. Each of these men was deputized to make inquiry on 
different phases of road and bridge construction, maintenance and repair, to conduct 
investigations and experiments in regard to the best methods of road and bridge 
construction and repair, the best materials therefor, and to report his findings to 
the state highway commission, all of which, I understand, was clone. 

The state highway commissioner is given a very wide discretion under section 
1183. It is clear that his territorial jurisdiction in the making of such investigations, 
inquiries, experiments, etc., is not limited to the state of Ohio, because he is ex­
pressly authorized to make such inquiries, etc., "wherever he may deem it advisable." 
I find no objection to the payment of these expenses on the ground that they were 
incurred in traveling outside of the state. 

As I understand it, the question raised by you is whether the state highway 
commissioner could send more than one deputy or engineer to Chicago for the above 
specified purpose. 
. It will be noted that the statute authorizes the highway commissioner to make 
such inquiries, etc., "either in person, by deputy or engineer." This is a grant of 
power merely, and the fact that the statute mentions the classes of persons that 
may be assigned to the making of such inquiries, etc., in the singular number, does 
not warrant the conclusion that not more than one of the designated persons can 
be assigned to such duty. 

The work in the state highway department is divided into three subdivisions 
or bureaus, each having a separate and distinct branch of the work, viz.: the bureau 
of construction of roads, the bureau of maintenance and repair of roads, and the 
bureau of construction, maintenance and repair of 'bridges. In order to secure 
greater efficiency, the men in each of these bureaus specialize in certain branches 
of the work, so that while one man may be proficient in the knowledge of one type 
of construction, maintenance or repair of highways and bridges, he may know very 
little of other types. 

I am informed that at the meetings to which these gentlemen were sent, a 
great many phases of the question of construction, maintenance and repair of roads 
and bridges were considered, and that the discussions resulted in material benefit 
to those present, and indirectly to the state, in determining the most advantageous 
methods of road and bridge construction, maintenance and repair, and the best 
materials therefor. These meetings were held simultaneously in separate sections or 
divisions, and it would have been physically impossible for one man to attend all of 
them, even if he were fully conversant with all of the subjects under consideration. 

It is well to keep a distinction in mind between those cases where departments 
may seek merely to send men to conventions in the ordinary sense, where the benefit 
is more personal than it is official, and cases like this where the benefit is direct 
and in the first instance for the state. 

Section 1183 recognizes this itself because the statute calls upon the highway com­
missioner to make inquiries in regard to systems of road and bridge construction and 
maintenance wherever he may deem it ad,·isable, conduct experiments and investiga-
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tions in person or by deputy or engineer, in regard to the best methods of road 
and bridge construction and the best )dnds of road and bridge materials. The 
doctrine of good common sense is particularly to be applied in these cases, and 
you are to be commended in keeping 'a close watch on all of the expenditures 
that are incurred, particularly outside of the state. 

I am of the opinion that in view of section 1183 of the General Code, and in 
view· of the further fact that road construction work is new in Ohio and that much 
may be saved or lost to the public by reason of following a good plan or a bad one, 
as the case may be, that the expenses incurred by the state highway department 
in respect to the subject-matter about which you inquire are lawful. 

958. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-BOARD OF ADMINISTRATION-MANAGING OFFI­
CERS OF INSTITUTIONS UNDER CONTROL OF THE OHIO BOARD 
OF ADMINISTRATION. 

Superiniendel!ts or county officers of the various institutions under the manage­
ment and control of the Ohio board of administration are not placed in the unclassi­
fied service. Practicability of competitive examiNation of applicant shall be deter­
milled by state civil service commission. 

CoLUMBUS, OHIO, May 28, 1914. 

The State' Civil Service C01;1111ission, Columbus, Ohio. 

GENTLEMEN:-The Ohia board of administration has submitted the following 
inquiry under date of February 18, 1914: 

"Are the managing officers of the institutions under the control of 
the Ohio board of administration exempt from the provisions of senate bill 
Xo. 7, being an act to regulate the civil service of Ohio (Ohio Laws 103, 
page 698) ?" 

Section 1835, General Code, enumerates the institutions w·hich shall be under 
the control and management of the board of administration. Said section reads 
in part: 

"The board shall assume its duties on August 15, 1911, and shall have full 
power to manage and govern the following institutions: 

"The Athens State Hospital. 
"The Cleveland State Hospital. 
"The Columbus State Hospital. 
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"The Dayton State Hospital. 
"The Toledo State Hospital. 
"The Lima State Hospital. 
''The l.Iassillon State Hospital. 
"The Ohio Hospital for Epileptics. 
"The Institution for Feeble-1Iinded youth, which shall be known here-

after as 
"The Institution for Feeble-1linded. 
"The State School for the Deaf. 
"The State School for the Blind. 
"The Ohio Soldiers' and Sailors' Home. 
"The Home of the Ohio Soldiers, Sailors, ::\Iarines, Their Wives, 

::\Iothers and Widows and Army Xurses to be known hereafter as 
"The ::\Iadison Home. 
"The Boys' Industrial School. 
"The Girls' Industrial Home. 
"The Ohio State Reformatory. 
"The Ohio Penitentiary. 
"The Ohio State Sanatorium." 
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By virtue of section 1842, General Code, the board of administration is author­
ized to appoint a superintendent or other chief officer of each of said institutions. 
This section further prescribes certain duties of such superintendent or other chief 
officer. 

Said section 1842, General Code, provides : 

"Each of said institutions shall be under the executive control of a 
superintendent or other chief officer designated by the title peculiar to the 
institution, subject to the rules and regulations of the board and the pro­
visions of this act. Such· chief officer shall be appointed by the board 
to sen·e for the term of four years unless removed for want of moral 
character, incompetency, neglect of duty, or malfeasance, after opportunity 
to be heard. 

"The chief officer shall have entire executive charge of the institution 
for which he is appointed, except as otherwise provided herein. He shall 
select and appoint the necessary employes, but not more than ten per cent. 
of the total number of officers and employes of any institution shall be ap­
pointed from the same county. He shall have power to discharge them for 
cause, which shall be recorded in a book kept for that purpose, and a report 
of all appointments and resignations and discharges shall be filed with 
the board at the close of each month. 

"For reasons set forth in writing the board may order the discharge of 
any employe of any institution. 

"This act shall not be construed as affecting the term of any chief 
officer which shall be unexpired at the organization of the board; but he shall 
be subject to removal as hereinbefore provided. 

"The board after conference with the managing officer of each institu­
tion shall determine the number of officers and employes to be appointed 
therein. It shall from time to time fix the salaries and wages to be paid at 
various institutions, which shall be uniform, as far as possible, for like 
service, provided that the salaries of all officers shall be approved in writing 
by the governor." 
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Section 8 of the civil service act, section 486-8, General Code, places ten classes 
of positions in the unclassified service. All others for which it is practicable to 
determine merit and fitness of applicants by competitive examinations, are placed in 
the classified service. 

Of the ten classes placed in the unclassified service only two need to be con­
sidered, as the others are clearly not applicable to the positions in question. 

Subdivisions 2 and 8 of branch (a) of said section 8, provides: 

"2. All heads of principal departments, boards and commissions ap­
pointed by the governor or by and with his consent or by the mayor, or if 
there be no mayor such other similar chief appointing authority of any city: 
or city school district. · 

"8. The deputies of elective or principal executive officers authorized by 
law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

In order to come within the terms of subdivision 2, the officers must be heads 
of "principal departments, boards a.nd commissions" and they must be appointed 
"by the governor or by and with his consent." 

By virtue of section 1842, General Code; supra, the various managing officers 
of the institutions under the control of the board of administration are appointed 
by that board and not by the governor or by and with his consent. They do not, 
therefore, come within the termJ3 of subdivision 2 of said section 8, supra. 

Subdivision 8 of said section 8 applies to deputies. These deputies must be 
"authorized by law to act generally for and in place of their principals" and they 
must hold a fiduciary relation to such principals. Both of these conditions must 
exist. 

It is urged that the board of administration delegates power to these managing 
officers to purchase supplies; to act for the board in awarding contracts; in classify­
ing prisoners and to act for it in other matters of a general and· special nature. 
This does not make these managing officers deputies of the board of administra­
tion. Furthermore by subdivision 8 of section 8, supra, deputies must be "authorized 
by law" and not by the principal "to act generally for and in place of their prin­
cipals." 

In volume 5, page 623 of Am. & Eng. Enc. of Law, 1st Ed., a deputy is defined: 

"A deputy is one who by appointment exercises an offiee in another's 
right, having i10 interest therein, but doing all things in his principal's name, 
and for whose misconduct the principal is answerable. He must be one 
whose acts are of equal force with those of the officer himself, must act in 
pursuance of law, performing official functions, and is required to take oath 
of office before acting." 

A "deputy" is similarly defined at page 1043, volume 13 of Cyc. and in volume 
9, page 368, Am. & Eng. Enc. of Law, 2nd Edition. 

A deputy is one who acts in the name of his principal and not in his own right. 
The managing officers in question act in their own right as granted by the statute. 
They do not act. in the name of their principal, the board of administration. In 
many instances they may act as agents of the board, but this does not make them 
deputies. 

The managing officers in question are not deputies within the meaning of sub­
division 8 of section 8 of the civil service act. 

It is further urged that it is not practicable to determine the merit and fitness 
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of applicants for these positions by competith·e examinations. This phase of the 
question is covered by branch (b) of section 8 of the civil service act. 

This part of said section reads: 

"(b) The classified scn·icc shall comprise all persons in the employ 
of the state, the counties, cities and city school districts thereof, not specif­
ically included in the unclassified sen-ice, to be designated as the competitive 
class. 

"1. The competitive class shall include all positions and employments 
now existing or hereafter created in the state, the counties, cities and city 
school districts thereof, for which it· is practicable to determine the merit 
and fitness of applicants by competitive examinations. Appointments shall 
be made to, or employment shall be given in, all positions in the com­
petitive class that are not filled by promotion, reinstatement, transfer or 
reduction, as provided in sections 15, 16 and 17 of this act and the rules 
of the commission, by appointment from those certified to the appointing 
officer in accordance with the provisions of section 13 of this act." 

It will be observed that the competitive class, which is the classified service, 
shall include such· positions for "which it is practicable to determine the merit and 
fitness of applicants by competitive examinations." A similar provision is contained 
in the constitutional amendment pertaining to civil service. 

The question arises, who shall determine the practicability of competitive ex­
aminations as to particular positions. 

This department has followed the ruling made in People vs. McWilliams, 185 
N. Y. 92, wherein ~t is held: 

"The determination of a municipal civil service commission in classify­
ing positions in the public service, although involving the exercise of judg­
ment and discretion is more of a legislative or executive character than 
judicial or quasi-judicial, and therefore is not reviewable by certiorari. 

"Such determination, however, is not final, but is subject to a limited 
and qualified judicial control to be exercised in a proper case by mandamus. 
* * * If the determination clearly violates the constitution or the statute, 
mandamus will lie to correct it; if not, the courts should not intervene; 
and to this extent only should they exercise the power of review." 

The state civil service commission by virtue of the provisions of section 9 of 
the civil service act, which grants it the power to classify positions, would be author­
ized in the first instance to determine whether or not it is practicable to hold ex­
aminations for positions in the state and county. 

Said section 9 reads in part : 

"Within six months after the taking effect of this act, the commission 
shall put into effect rules for the classification of offices, positions and em­
ployments in the classified service of the state and the counties thereof 
* * *." 

The power of the civil service commiSSIOn to classify positions is subject to a 
limited judicial control. As to some positions it can be determined as a matter of 
Jaw that it is impracticable to hold examinations therefor. Where this is doubtful 
it is left to the determination of the civil service commission. 

Can it be determined as a matter of law that it is impracticable to hold e:x;· 
aminations for these positions? 



716 ANNUAL REPORT 

By virtue of section 1842, General Code, supra, the chief officer "has entire 
executive charge of the institution for which he is appointed." He has power to 
appoint the necessary employes and to discharge them for cause. These are the 
general duties of such officers and it cannot be said as a matter of law that it is 
impracticable to determine the merit and fitness of persons to perform such duties 
by competitive examinations. 

My attention has been called to the provisions of section 1871, General Code. 
This section reads : 

"The board shall make rules and regulations for the strictly non-parti­
san management of the institutions under its control. Any member or 
employe of the board or any officer or employe of any institution under its 
control, who, by solicitation or otherwise, shall exert his influence directly 
or indirectly to induce any other officer or employe of any such institu­
tions to adopt his political views or to favor any particular person or can­
didate for office, or who shall in any manner contribute money or other 
thing of value to any person ·for election purposes, shall be removed from 
his office or position, by the board iti case of an officer or employe and 
by the governor in case of a member of the board. And no member or 
officer· or employe of the board shall recommend or in any other way seek 
to secure the appointment, employment or promotion of any person at any 
institution, the intent and purpose of this act being to improve the service 
and discipline at said institutions by entrusting the same to the managin-g 
officers thereof without interference save by the rules, regulations and 
orders of the board." 

Th~ provisions of this section are in keeping with the spirit and intent of the 
civil service act and they do not change the rule of practicability of examinations. 

My attention has also been called to certain provisions of the statutes granting 
certain powers to certain superintendents to receive and discharge inmates with­
out the consent of the board of administration. 

The following are examples of these provisions pertaining to the superintendents 
of the various hospitals for the insane : 

Section 1958, General Code, provides in part: 

"* * * Upon receiving the application and certificate, the superintendent 
shall immediately advise the probate judge whether the patient can be 
received, and, if so, at what time." 

Section 1968, General Code, provides : 

"When the superintendent deems it for the best interests of a patient, 
who has no homicidal or suicidal propensities, he may permit such patient 
to leave the institution on a trial visit, which shall not exceed ninety days. 
Such patient, if necessary, may be returned at any time within such period 
without further legal proceedings." 

Section 1972, General Code, provides: 

"A person in an incipient stage of mental derangement may apply for 
admission to and treatment in the state hospital for the district in which he 
or she resides. A person in an incipient stage of epilepsy may apply for 
admission to and treatment in the Ohio hospital for epileptics. The super­
intendent of such hospital may receive such person as a patient therein for 
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not more than sixty days, if from his own examination and the written 
statement of a reputable physician familiar with the applicant's condition, 
and which covers the interrogatories and answers prescribed by the state 
board of charities in other applications, he is satisfied that the applicant is 
in an incipient stage of mental derangement or epilepsy, in need of such 
treatment as the hospital affords, and likely to be benefited thereby." 
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Section 1998, General Code, applies to the superintendent of the Lima state 
hospital. Said section reads: 

"The superintendent may discharge an inmate, not under sentence for 
crime, who in his judgment, is recovered, or who has not recovered, but 
whose condition has improved to such extent that his discharge will not 
be detrimental to the public welfare or injurious to him. Before ordering 
such discharge, the superintendent shall ascertain that some friend will 
properly care for him at his home." 

Section 2044, General Code, applies to the superintendent of the Ohio hospital 
for epileptics. Said section reads: 

"In the commitment and conveyance to the hospital, the care and 
custody while there, and the discharge therefrom, of epileptic insane or 
epileptics whose being at large is dangerous to the community, like proceed­
ings shall be had, and like powers exercised by officers charged with like 
duties in the premises as is provided by law for the commitment and care 
of the insane." 

These various sections prescribe certain discretionary duties upon the various 
superintendents concerned, which they are to exercise independent of the board of 
administration. These duties do not bring these superintendents within any of 
the ten classes of positions placed in the unclassified service by section 8 of the 
civil service act. 

The only question of doubt as to these positions is whether or not it can be 
said as a matter of law that it is practicable to hold competitive examinations for 
these positions. 

Since the decision of People ex rei. Schau, vs. McWilliams, 185 N. Y., 92, supra, 
referred to as the Schau case, a number of cases have been before the court of 
appeals for review. The court of appeals has universally, so far as I have been 
able to find, upheld the civil service commission when it placed a position in the 
classified service and required competitive examinations. The only times when the 
civil service commission has been overruled has been when it placed certain posi­
tions in the exempt class, and the courts have placed them in the competitive class. 

The tendency, therefore, of the New York courts is not to disturb the decision 
of the civil service commission when it determines that it is practicable to hold 
competitive examinations, and since the decision in the Schau case, I find no decision 
by the court of appeals which holds that as a matter of law it is not practicable to 
hold competitive examinations. 

The constitution and statutes of New York as to the practicability of holding 
competitive rxaminations are almost identical with the constitution and statutes 
of Ohio upon the same subject. 

A further discussion of the cases in New York may be of profit. 
In the case of People ex rei. Schau vs. McWilliams, supra, Cullen, C. ]., says 

on page 98 of the opinion : 
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"If it should appear that there was a plain violation by the commission 
of its duty to classify as competitive an office which was clearly and mani­
festly so, there should be a remedy in the courts. But there is necessarily 
a large debatable field as to cases within which there will· be great differ­
ences of opinion, even among the most intelligent and fair-minded men, 
and as to this field it seems to me that it is not reasonable that the judg­
ment of an appellate court should be substituted for that of the commis­
sioners." 

Also on page 99 he says : 

"The proper classificaion of a part of the civil service depends in no 
small degree on the practical operation of the classification. A priori argu­
ments must often yield to actual experience." 

On same page he further says : 

"It does not at all follow that the action of the civi-l service commission 
is not in any case subject to judicial control; but that such control is a 
limited and qualified one to be exercised by mandamus. If the position is 
clearly one properly subject to competitive examinations the commissioners 
may be compelled to so classify it. On the other hand if the position be by 
statute or from its nature exempt from examination and the action of the 
commission be palpably illegal the commission may be compelled to strike 
the position from the competitive examination class, though in such case 
redress by mandamus would often be unnecessary, as a valid appointment 
could be made notwithstanding the classification. But where the position is 
one, as to the proper mode of filling which there is fair and reasonable 
grou,nd for difference of opinion among intelligent and conscientious of­
ficials, the action of the commission should stand, even though the court may 
differ from the commission as to the wisdom of the classification." 

The principle of this case was followed in Matter of Simons vs. McGuire, 204 
N. Y., 253, wherein it was held: 

· "It cannot be held as a matter of law, that the position of probation 
officer, under section 96 of chapter 659 of the laws of 1910, is one which 
cannot be properly placed in the competitive class of the civil service, and 
for that reason the question must be left to the decision of the civil service 
commission." 

The court through Werner, J., quotes from the Schau case, supra, and says 
on page 258: 

"The respondent, one of the appointees, and the justices of the court 
of special sessions, assert that the position of probation officer is one 
which, by reason of its peculiar and manifold duties as defined in section 
lla of the Code of criminal procedure, no less than by the express terms of 
the statute creating the court of special sessions and defining the duties 
and powers of its officer~, belongs in the exempt class. This view has been 
sustained by the supreme court at special term and in the appellate division. 
The civil service commission, the probation commission, and some eminent 
experts who are familiar with the workings of each, contend that it is 
practicable to formulate workable rules for a competitive examination, for 
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the positiOn of probation officer. This variance of opm10n is alone suf­
ficient to bring the case at bar within the rule laid down in the Schau case. 
The position is one 'as to the proper mode of filling which there is a fair 
and reasonable ground for difference of opinion among intelligent and con­
scientious officials' and, therefore, 'the action of the commission should 
stand, even though the courts may differ from the commission as to the 
wisdom of the classification.'" 
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It appears that the probation officer had varied duties. He gave advice to. 
families and persons coming before the court and placed on probation, and the court 
was required to rely upon his judgment and upon the facts submitted by him, in a 
great measure, as to its disposition of persons under probation. 

Another case wherein the civil service commission was sustained is that of 
People vs. Kraft, 145 App. Div., 662, which was affirmed without report in 204 
X. Y., 626. 

This case concerned examiners of stock transfers and the civil service com­
mission placed the positions in the competitive class. 

Smith, P. ]., of the appellate division, defines their duties as follows: 

"These examiners are in fact secret service men. Their sole duties are 
of a detective nature, involving not only thorough knowledge of bookkeep­
ing, but a general commercial experience, which will enable them to detect 
the many devices by which this law may be sought to be evaded. Xot only 
extensive business experience, but a keen acumen is a necessary qualification 
for the successful performance of duties which are unusually exacting." 

These positions passed upon by the court of last resort of X ew York, required 
men of judgment, discretion and of varied experience, yet the courts upheld the 
decision of the civil service commission in placing these positions in the competitive 
class. The .X ew York cases are the only ones which I find upon this question. 

It appears, therefore, that the question of holding competitive examinations to 
determine the merit and fitness of applicants is largely a matter of fact to be de­
termined by practical experience in the operation of the civil service law. It is 

.more a matter of fact than a matter of law. 
The legislature has placed upon the civil service commission the duty of de­

termining whether as a matter of fact a competitive examination is practicable. 
The civil service commission has not passed upon the positions now in question. 
Their right to pass upon this question should not be precluded by the opinion of 
this department, unless it is clearly apparent that as a matter of law competitive 
examinations are not practicable. 

It is not the province of this department to control the discretionary duties of 
the civil service commission. By virtue of section 9 of the civil service act the 
civil service commission is given the power to adopt rules for the classification of 
positions. 

Section 14, paragraph 2 of the civil service act, provides: 

"2. Tn case of vacancy in a position in the competitive class where pe­
culiar anc! exceptional qualifications of a scientific, managerial, professional, 
or educational character are required, and upon satisfactory evidence that 
for specified reasons competition in such special case is impracticable and 
that the position can best be filled by a selection of some designated person 
of high and recognized attainments in such qualities, the commission may 
suspend the provisions of the statute requiring competition in such case, but 
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no suspension shall be general in-its application to such place, and all such 
cases of suspension shall be reported in the annual report of the commis­
sion with the reasons for the same." 

By virtue of this provision the civil service commtsswn determines the facts 
and suspends competitive examination. This section recognizes the fact that there 
may be competitive examinations for positions which require scientific, managerial, 
professional or educational qualifications. 

Section 15 of the civil service act, which requires the filling of positions by 
promotion, should also be considered in this connection. 

Said section provides : 

"Vacancies in positions in the competitive class shall be filled so far as 
practicable by promotions. The commission shall provide in its rules for 
keeping a record of efficiency for each employe in the competitive classified 
service, and for making promotions in the competitive classified service on 
the basis of merit, to be ascertained as far as practicable by promotional 
examinations, by conduct and capacity in office, and by seniority in service; 
and shall provide that vacancies shall be filled by promotion in all cases 
where, in the .iudgment of the commission, it shall be for the best interest 
of the service so to fill such vacancies. All examinations for promotion shall be 
competitive. ln promotional examinations efficiency and seniority in service 
shall form a part of the maximum mark attainable in such examination. 
In all cases where vacancies .are to be filled by promotion, the commission 
shall certify to the appointing power only the name of the person having 
the highest rating. The method of examination for promotions, the man­
ner of giving notice thereof, and the rules governing the same shall be in 
general the same as those provided for original examinations." 

It will be observed that efficiency and seniority in service is made an important 
factor in promotional examinations. The civil service commission is to determine 
what positions shall be filled by promotion, and it may determine that ·the posi­
tions can best be filled by promotion ·and the state thus benefit by the experience of 
the subordinate employes gained in the service of the state. 

The discretionary duties required of the superintendents of the various hospitals. 
for the insane raise a question of doubt as to the practicability of holding com­
petitive examinations of applicants. 

And as said by the court of appeals of New York, the positions ar~ ones "'as 
to the proper mode of filling which there is a fair and reasonable ground for dif­
ference of opinion among intelligent and conscientious officials' and, therefore, 'the 
action of the commission should stand, even though the courts may differ from the 
commissioners as to the wisdom of the classification.'" 

As to the positions now in question the civil service commission has not yet 
acted and this department should not preclude it from passing upon the question. 

It is my conclusion, therefore, that the superintendents or other managing officer 
of the various institutions under the management and control of the board of ad­
ministration are not placed in the unclassified service by section 8 Qf the civil service 
act, and that the practicability of holding competitive examinations of applicants 
for such positions shall be determined by the state civil service commission. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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959. 

BUDGET CO~DIISSIONER-APPROPRIATIOX BILL-APPEXDIX TO AP­
PROPRIATIOX BILL. 

The auditor of state is authori:::ed under section 3 of tlze budget bill, 104 0. L., 
64, to require all departments of tlze state government to conform to and follow in 
their disbursements, tlze subclassifications of tlze appendix· to house bill No. 47, 
which is a part of tlze law, but he is not autlzori::;ed to require the departments to 
follow the disbursements set out in their estimated budget, filed by the budget 
commissioner. 

CoLUMBUS, OHIO, May 23, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-On February 27th you requested me to advise you as to the fol­

lowing questions: 

"The appropriation bill for the year 1914, enacted by the special session 
of the general assembly, separates all grants to the various state boards, 
commissions and departments into two general classifications, 'Personal 
Service' and 'Maintenance.' Included in the bill as passed, and following 
the general classification, is an appendix which contains a subclassification 
of items for maintenance. 

"Is the auditor of state authorized by this act to require all depart­
ments of the state government to conform to and follow in their disburse­
ments during the appropriation year, this appendix subclassification? 

"A certified copy of the detailed requests made by the various. depart­
ments to the budget commissioner has been filed with the auditor of state. 
This gives specific amounts for each officer and employe for personal 
service, but this detailed matter as to personal service is not included in 
the appropriation bill as passed by the general assembly and certified to 
this department. Has the auditor of state any authority to require de­
partments to follow this classification in their expenditures for personal 
service?" 

I quote the following provisions of the appropriation bill referred to, found 
in 104 0. L., 64 :. 

"Section 3. A detailed and itemized budget of the several depart­
ments, institutions, boards and commissions of the state is attached hereto 
as an appendix. The moneys appropriated in section 1 of this act under 
the general headings of 'Personal Service,' 'Maintenance,' or under like 
designations, each department, institution, board or commission, shall be 
and constitute the summary controlli.ng account, and shall be expended only 
in accordance with such detailed classifications as are provided in said 
budget, and as provided in section 5 of this act, except as hereinafter in 
this section provided. . 

"Copies of this said budget shall be certified by the secretary of state 
and delivered, one to the governor and one to the auditor of state. 

"Authority to expend the moneys appropriated.in section 1 of this act, 
otherwise than in accordance with detailed classifications of the said budget, 
but within the same summary controlling account, may be granted to any 
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such department, institution, board or commission by a board consisting 
of the governor, and any competent disinterested person to be appointed 
by him for such purpose, the chairman of the finance committees of the 
house of representatives and the state respectively, the attorney general, 
and the auditor of state. Said board may, upon the application made to it 
in writing by a two-thirds vote of all members, authorize moneys set aside 
under any detailed classification of the budget of such department, institu­
tion, board or commission, to be expended for any purpose within the pur­
view of any other detailed classification within the same summary con­
trolling account thereof. 

"In case of any variance between the amount of any summary con­
trolling account and the aggregate amount of the corresponding detailed 
classifications in said budget the board provided for herein shall, with the 
advice and assistance of the department, institution, board or commission 
affected thereby, adjust the amounts of the detailed classifications so as to 
correspond in the aggregate with the corresponding summary controlling 
account. 

"The governor, or the person appointed by him, shall be president, and 
the auditor of state shall be secretary of the board provided herein. The 
secretary shall keep a complete record of all the proceedings. All actions 
of the board shall be certified in duplicate by its secretary to the governor 
and to the auditor of state. 

"All meetings of the board shall be open to the public. 
"The necessary expenses of the chairman of the senate and house 

finance committees, while engaged in their duties as such members, shall 
be paid from the fund for expenses of legislative committees upon itemized 
vouchers approved by the board. 

"Section 5. No money appropriated in section 1 of this act shall be 
drawn except in accordance with the detailed classifications of the budget 
of authorized expenditures, and upon a requisition or voucher presented to 
the auditor, approved by the head of a department or by the trustees of 
an institution or by the members of a board or commission, or by an officer 
or employe of such department, institution, board or commission, specially 
designated by resolution or order to approve and present such requisition 
or voucher, a copy of which resolution or order shall be filed with the 
auditor of state. Such requisition or vouchers shall set forth, in itemized 
form and specify the budgetary classification of, the service rendered, or 
material furnished, or expenses incurred, and the elate of purchase, and 
time of service, and showing that competiti,·e bids were secured or that 
it was an emergency requiring purchase; and all institutions, boards, com­
missions and departments to which appropriations are herein made shall 
render to the auditor of state an itemized account of such receipts and ex­
penditures, as may be required by the auditor of state; and such institu­
tions, boards, commissions or departments shall be subject to inspection 
by the auditor of state; and it shall· be the duty of the auditor of state 
to see that these provisions are complied with." 

These sections, together with the general powers of the auditor of state, as 
fixed by statute, clearly authorize him to require all departments of the state govern­
ment for whose use appropriations are made by the remaining provisions of the 
act to conform to and follow the subclassifications· of the appendix of house bill 
No. 47, which is a part of ·the law, made so by the provisions of section 3. This 
statement, however, is subject to qualifications inasmuch as section 3 itself pro­
vides a method by which the detailed classifications of the budget may be changed 
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within the same summary controlling account on the approval of the board therein 
provided for. This procedure, howe,·er, is the only method by which a department 
may be relieved of the obligation to conform its disbursements to such subclassifica­
tions as are set forth in the appendix. 

Subject, then, to the qualification above stated your first question is to be 
answered in the affirmative. 

Your second question must be answered in the negative except insofar as the 
appendix to the appropriation bill makes the distinction between "Personal Service 
A-1," and "Personal Service B-1," that is to say between fixed salaries and wages. 
A department, for the use of which both classes of personal service appropriations 
are made, can expend for salaries only the amount appropriated for "Personal 
Service A-1" and for wages only the amount appropriated for "Personal Service 
B-1," unless the proportions of the aggregate appropriation for personal service 
are changed as provided in section 3 of the appropriation bill already quoted, (and 
in the absence, of course, of an allowance by the emergency board); but within 
the item for salaries, for example, the department may disburse its appropriation 
as the head thereof seems best until the gross amount is exhausted, except as to 
salaries fixed by law. It need not conform to the specific requests made to the 
budget commissioner. These requests are no part of the appropriation law and 
bind no one. Accordingly it follows that the auditor of state may not require 
a department to conform its salary expenditures to the budget requests. referred to 
in your second question. 

960. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

DEPUTY STATE SUPERVISORS OF ELECTIOXS-PRDIARY ELEC­
TIO~S-REGISTRATION CTTY-COM.PENSATl0-:-.1. 

The compensatiou to be paid to members and clerks of the board of deputy state 
supervisors of elections for conducting primary elections as provided for in sectiou 
~990, General Code, shall be paid by the county in the same manner as the com­
pensation fixed b:)' section 4822, Geueral Code. No part of such compensation is 
paid by the registration city. 

CoLUMBus, OHio, :May 28, 1914. 

Bureau of lnspectiou and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of l\Iay 11, 1914, you inquire: 

"We respectfully request your consideration of the apparent conflict 
in opinion rendered by your department relative to the payment of the 
salaries of members and clerk of the boards of deputy state supervisors 
of elections for their services in primary elections, as found in opinions 
dated February 27, 1912, and :.larch 28, 1914. We would more particularly 
refer you to that portion of the opinion of February 27, 1912, found at the 
bottom of page 6 and on page 7 following; also the last two paragraphs 
of the opinion of ~larch 28, 1914. 

"We now desire to know, in order to gi,·e definite instructions to our 
examiners, whether or 110t a registration city is required by law to pay 
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any portion of the said salaries, and if so what method is to be employed 
in making subdivision between the city and the county?" 

Section 4990, General Code, fixes the compensation per precinct to be paid the 
· members and clerk of the boards of deputy state st~pervisors of elections, and sec­

tion 4991, General Code, prescribes how it shall be paid. 
Section 4991, General Code, as amended in 103 Ohio Laws 510, provides in 

part: 

"All expenses of primary elections, including cost of supplies for elec­
tion precincts and compensation of the members and clerks of boards of 
deputy state supervisors, and judges and clerks of election, shall be paid 
in the manner provided by law for the payment of similar expenses for 
general elections * * *." 

The provision above quoted was not changed by the amendatory act of 103 
Ohio Laws, 510. ·what expenses of general election are similar to the compensa­
tion paid the members and clerk of these boards for conducting primaries? 

In the opinion to you of ~larch 28, 1914, it was held that the compensation to 
be paid by virtue of sections 4990 and 4991, General Code, should be paid by the 
county, and should not be charged back. In this opinion no consideration was taken 
as to the division of this expense between a county and a registration city. The 
sole question was as to the authority to charge back under section 4991, General 
Code. 

In the opinion of February 27, 1912, it was held that in counties having no 
registration' city, this compensation 1was paid by the county, and ;as to counties 
having a registration city or cities, this compensation was to be prorated between 
the county and the registration city in the same proportion as such county and city 
paid the compensation to such members and clerks under sections 4822 and 4942, 
General Code. In the opinion of March 28. 1914, section 4942, General Code, was 
not taken into cot1sideration, and it was not intended by this opinion to overrule 
the former holding. 

However, you have pointed out the difficulties which have confronted your de­
partment in putting into operation the rule laid down in the opinion of February 
27, 1914, and the question will be reconsidered. 

In reaching the conclusion in the opinion of February 27, 1912, the words 
"similar expenses for general elections" contained in section 4991, General Code, 
were in effect construed to apply to the compensation authorized by section 4822 
and 4942, General Code. 

Section 4822, General Code, provides : 

"Each deputy ~tate supervisor shall receive for his services the sum of 
three dollars for each election precinct in his respective county, and the 
clerk shall receive for his services the sum of four dollars for each elec­
tion precinct in his respective county. The compensation so allowed such 
officers during any year shall be determined by the number of precincts 
in such county at the November election of the next preceding year. The 
compensation paid to each of such deputy state supervisors under this 
section shall in no case be less than one hundred dollars each year and the 
compensation paid to the clerk shall in no case be less than one hundred 
and twenty-five dollars each year. Such compensation shall be paid quarter­
ly from the general revenue fund of the county upon vouchers of the 
board, made and certified by the chief deputy and the clerk thereof. Upon 
presentation of any such voucher, the county auditor shall issue his warrant 
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upon the county treasurer for the amount thereof, and the treasurer shall 
pay it." 
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This section does not specifically say that this compensation is paid for con­
ducting elections, but it is placed under the chapter entitled "Supervision of Elec­
tions," and it is applicable alike to all counties in the state. The compensation 
authorized by this section is apparently for services in conducting elections. 

Section 4942, General Code, provides : 

"In addition to the compensation provided in section forty-eight hun­
dred and twenty-two, each deputy state supervisor of elections in counties 
containing cities in which registration is required shall receive for his 
services the sum of five dollars for each election precinct in such city, and 
the clerk in such counties, in addition to his compensation so provided, shall 
receive for his services the sum of six dollars for each election precinct in 
such cities. The compensation so allowed such officers during any year 
shall be determined by the number of precincts in such city at the Xovember 
election of the next preceding year. ·The compensation paid to each such 
deputy state supervisor under this section shall in no case be less than one 
hundred dollars each year and the compensation paid to the clerk under 
this section shall in no case be less than one hundred and twenty-five dol­
lars each year. The additional compensation provided by this section shall 
be paid monthly from the city treasury on warrants drawn by the city 
auditor upon vouchers signed by the chief deputy and clerk of the board." 

This section is placed under the chapter entitled "Registration of Electors," 
and is paid only in counties having a registration city, and only for the precincts in 
such registration city, while it is not so specified in the section, this compensation 
is evidently provided for the extra services required in registering voters. 

The compensation authorized by section 4990, General Code, is for services 
"in conducting primary elections." This section reads: 

"For their senices in conducting primary elections, members of boards 
of deputy state supervisors shall each receive for his services the sum of 
two dollars for each election precinct in his respective county, and the 
clerk shall receive for his services the sum of three dollars for each election 
precinct in his county, and judges and clerks of election shall receive the 
same compensation as is provided by law for such officers at general 
elections." 

In the Mahoning county case, to which you refer and which is reported in the 
Ohio Law Reporter of April 20, 1914, as State ex rei. vs. Hogg. County Auditor, 
Circuit and Appeals, page 380, was an action in mandamus to require the county 
auditor to draw a voucher for two dollars for each precinct in the county for the 
members of the boards of elections. The writ was allowed and the effect of the 
decision was to require the county to pay the entire compensation allowed under 
section 4990, General Code. 

Mahoning county has a registration city, but no question as to a division of 
this compensation between the registration city and the county was considered by 
the court. Therefore this opinion is not an authority upon the question now under 
consideration. 

It is evident that the compensation paid by virtue of section 4942, General Code, 
is for services for conducting registrations, and that the compensation paid by 
section 4822, General Code, is for services in conducting erections. Section 4990, 
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General Code, specifically provides that the compensation therein provided is for 
services "in conducting primary elections." In conducting primary elections, it is 
necessary to make provision for registration of electors and this is specifically re­
quired by section 4975, General Code. 

The holding that this compensation should be prorated between a .county and 
a registration city, in the opinion of February 27, 1912, was upon the theory that 
inasmuch as registrations were required for primaries, it was fust and equitable 
that the registration city should pay a part of the compensation for conducting 
primaries in such registration city. This was based upon the fact that under section 
4942, General Code, the registration city pays all the compensation for conducting 
registrations, and under section 4822, General Code, the county paid all the com-
pensation for conducting elections. . 

This division, however, is unfair to the city. The compensation per precinct 
for conducting primaries is the same whether registration is required in such 
precinct or not. As to the other compensation paid these members and clerks, that 
fixed by section 4822, General Code, is the same in all precincts in the county, while 
that fixed by section 4942, General Code, is limited to the precincts in the registra­
tion city. Under these two sections the city taxpayers pay their proportion of the 
compensation fixed by section 4822, General Code, and all of the compensation fixed 
by section 4942, General Code. 

In prorating the compensation for primaries the county would be required to 
pay two dollars per precinct for precincts outside of a registration city, and only a 
part of two dollars per precinct for the precincts in the registration city, the re­
mainder would be paid by such city. The result is that the city taxpayers would 
be required to pay their proportion of the amount paid by the county, and also the 
part prorated to the city. · 

The statutes are not free from doubt as to the proper construction, yet the 
above inequitable operations of prorating the compensation leads me to the con­
clusion that in applying the words "similar expenses for general elections" as used 
in section 4991, General Code, to the compensation of the members and clerks of 
the boards of deputy state supervisors of elections, they must be construed to apply 
to such compensation for conducting elections and not to the compensation fixed 
for services in registering electors. 

The compensation for conducting elections is paid by the county by section 
4822, General Code, and therefore, the compensation for conducting primaries as 
authorized by section 4990, General Code, is also paid by the county, whether such 
county has a registration c.ity or not, and is not charged back to the political sub­
division. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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%1. 

BAXKS r\XD BAXKIXG-ARTICLES OF IXCORPORATIOX-BRAXCH 
.BAXK. 

A bank incorporated under the laws of Ohio may operate a branch bank in a 
particular city, village or township, named in· its articles of incorporation, provided 
such bank is operated as an integral part of the corporation and the books of the 
corporation at all times show its finaucial situation iu such manner as to make it 
unnecessar}' for an e.rami11er of the banki11g department to make separate examina­
tion of the branch or branches. 

CoLUMBt:S, OHio, ~fay 28, 1914. 

HoN. EMERY LATTANNER, Superintendeut of Banks, Columbus, Ohio. 
DEAR SIR:-You have asked me to amplify my opinion rendered to you on June 

16, 1913, relative to the establishment of branch banks by state banks, either within 
or outside of the corporate limits of the city or village named in the bank's charter 
as its principal place of business. In this opinion I held that branch banks could 
not be established, either within or without the corporate limits of the city, village 
or township where the bank is located, and you now ask whether this inhibition 
would apply to branch offices of a bank operated in the corporate limits of the city, 
vi"llage or township named in the articles of incorporation of the bank as the place 
where its business is to be transacted, such branches or branch offices having no 
independent capital, offices or books, and being in reality an integral part of the 
bank proper; controlled by the same board of directors; and the books of the main 
bank showing at all times the exact status of the assets, business and transactions 
of the bank as a whole. 

Section 9703 of the General Code, which prescribes the form of articles of in­
corporation to be subscribed and acknowledged by persons desiring to incorporate 
a banking company, provides: 

"(a) The place where its business is to be transacted, designating the 
particular city, village or township." 

This paragraph was a part of section 2 of the Thomas act, 99 0. L., 269. As 
originally passed it provided : 

"(b) The city, village or township where its principal office is to be 
located, or where its principal business is to be transacted." 

Prior to the passage of the Thomas act no question had ever been raised a$ to 
the right of banks to establish branches in the cities or villages in which they were 
located, and in almost all the large cities of the state such branches were established 
and are still in operation. 

Since the passage of said act, my predecessor, Hon. U. G. Denman, held that 
branch banks could not be established (see opinions of attorney general 1910-1911 
at page 565), and I came to the same conclusion in the opinion to which I have 
above referred. This opinion I think is correct. The statute clearly provides that 
the business of a bank incorporated under the laws of Ohio must be transacted in 
the particular city, village or township named in its articles of incorporation; and 
by section 724 of the General Code it is made your duty to ascertain that such cor­
poration is conducting its business at the place designated in its articles of incor­
poration. This clearly forbids the establishment of branches outside the limits of 
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the particular city, village or township named. But it will be noted that there is 
nothing in the sections whiCh I have quoted, nor, so far as I know, in any law of 
Ohio, which provides that the business of such a corporation must be transacted 
at a particular office or banking house in such city, village or township, and nowhere 
else. · 

T{\erefore, if the business of the corporation is transacted within the limits of 
the c'ity, village or township named in its articles of incorporation, as an entirety, 
controlled by one board of directors and with its assets, liabilities, earnings and 
expenses combined on one set of books, so that its books and assets located at one 
plac·e, would at all times be accessible for the purposes of examination, and would 
show at all times its exact financial condition; then it seems to me the law would 
be complied with; and if branch banks or offices can be operated in the same 
city, village or township in such manner as at all times to compose an integral part 
of the corporate entity, and in no way a separate or distinct institution, then 
there is nothing in our laws to prohibit their establishment. 

The certificate of organization required from persons. desiring to establish a 
national bank, under the laws of the United States, is quite similar to the articles 
of incorporation required by our laws. The United States statute (section 5134) 
provides as to the place of location of the proposed bank. 

"(2) Place-Second-The place where its operations of discount and 
deposit are to be carried on, designating the state, territory, or district, 
and the particular county and city, town or village." 

but the United States law also provides, section 5190, 

"The usual business of each national bank association shall be trans­
acted at an office or banking house located in the place specified in its 
organization certificate." 

Under section 5190, above quoted, and not under section 5134, it has been held 
that a national bank cannot maintain branches. This holding is made expressly 
upon the provisions of section 5190, and there is no similar provision in our law, 
and so far ;h; I have been able to ascertain, it has never been held by the comptroller 
of currency nor by the courts, that section 5134 providing for the place where the 
business of a bank is to be transacted, inferentially prohibits the establishment of 
branch banks; the inference seems to be that were it not for section 5190, branch 
banks might be established. 

My opinion, therefore, is that there is nothing in our laws which would prohibit 
a bank incorporated under the laws of Ohio from operating a branch in the partic­
ular city, village or township named in its articles of incorporation, provided such 
branch is operated as an integral part of the corporation; and provided the books 
of the corporation at all times show its financial situation in such manner as to 
make it unnecessary for an examiner to make a separate examination of the branch 
or branches; but that such banks cannot establish branches of any kind outside the 
limits of the particular city, village or township named in the articles of incorpora­
tion, nor within the limits of such city, village or township, if such branch in any 
manner, except physical location, is separate or distinct from the main institution. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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962. 

SCHOOLS-TOWXSHIP BOARD OF EDUCATIOX-BOX\VELL-PATTER­
SO~ GRADUATE-TUITIOX. 

A to'iA·Ilship board of education not maintaining a high school is not r81[¥ired 
to pay the tuition of a Boxwell-Patterson graduate who received a diploma from 
said township board of education, ~vho has moved with his parent into a village 
school district, provided his parents have an actual residence in such village. The 
mere fact that the father of the pupil holds a voting residence in the township, if 
he has an actual residence in the village would not require the township to pay the 
tuition. 

CoLUMBUS, 0Hro1 May 28, 1914. 

HoN. CLARK Gooo, Prosecuting Attorney, Van Wert, Ohio. 
DEAR SIR :-Under date of January 10, 1914, you submitted a communication to 

this department containing the following statement of facts: 

"I desire to submit the following: A Boxwell-Patterson graduate re­
ceives a diploma from York township board of education of Van Wert 
county, Ohio, and before he enters a high school he and his parents move 
into the village of Venedocia, which village is in York and Jennings town­
ships, Van Wert county, Ohio; the pupil and his parents reside on the 
York township side of the Venedocia school district, the father of the boy 
being the owner of a farm in York township still votes in the township, 
and continues to hold his residence in the township, and that he moved to 
Venedocia for the sole purpose of sending his boy to Venedocia high school. 
These circumstances took place about three years ago, the father at that 
time purchasing a home within the village school district of Venedocia and 
has since resided there, and his son who holds the Boxwell-Patterson di­
ploma has during that time resided with the father and ;;tttended the Ven­
edocia high school. 

"During the first and second years he attended the Venedocia high 
school, the York township board of education paid his tuition to the 
Venedocia board of education under and in accordance with an opinion 
rendered by former prosecuting attorney 0. \V. Kerns. This year the board 
of education of York township have refused to pay the tuition by reason of 
an opinion to that effect having been given them by me." 

You further inquire as follows in reference thereto: 

"Under the above statement of facts, is the board of education of York 
township liable for the pupil's tuition?" 

In reply thereto section 7747 of the General Code provides as follows: 

"The tuition of pupils holding diplomas and residing in township or 
special districts, in which no high school is maintained, shall be paid by 
the board of education of the school district in which they have legal school 
residence, such tuition to he computed hy the month. An attendance any 
part of the month shall create a liability for the ei1tire month; but a board 
of education maintaining a high school shall not charge more tuition than 
it charges for other non-resident pupils." 



730 ANNUAL REPORT 

In an opnuon which was rendered by this department to the Hon. D. \V. 
Murphy, prosecuting attorney of Clermont county, under date of July 22, 1912, ap­
pears the following statement of facts: 

"A Patterson graduate in :.'liami township, Clermont county, Ohio, at­
tended the ::\Iilford, Ohio, school for three years as such graduate, gave due 
notice to the ::\Iiami township school board, and the ::\Iiami township school 
board paid her tuition for three years at the Milford high school. 

"In March of her third year in the ::\Iilford school she moved from 
Miami township to Owensville special school district in Stone Lick town­
ship, Clermont county, Ohio. She continued from l\Jarch to June to go to 
the Milford school which was her third year at that school, the Milford 
school maintaining a four years' course. In the following fall she again 
attended the l'vlilford school for her fourth year, being then a resident of 
the Owensville school district in Stone Lick township, there being main­
tained by the Owensville school board a high school having three years' 
course. She did not notify the Owensville board of her attendance at the 
Milford high school for the fourth year. After she attended·the Milford 
school and graduated therefrom the Owensville board of Stone Lick town­
ship refused to pay her tuition at the Milford school on the ground, first, 
that she had never gone to the Owensville school, second, that she was not 
a graduate of Stone Lick township, and, third, that she gave no notice of 
attending the Milford school during the fourth year. 

"The board of education of both the l\iilford school in Miami township 
where she attended high school, and the board of education of the Owen­
ville school where she resided, have requested an opinion from me as to 
who is liable for the payment of her tuition." 

Said opinion in reference to the foregoing statement of facts, cites and 
comments upon section i747 ()f the General Code, supra, as follows: 

"After said graduate removed from Miami township where she re­
ceived her diploma, to the Owensville school district, she lost her legal 
school residence in said township. 

"It is to be noted that said section 7747 of the General Code specifically 
states that the board of education is only required to pay the tuition of 
pupils holding diplomas, and residing in township or special districts in 
which 110 high school is maintained a11d in which such pupils have legal 
school residence." 

The conclusion contained in said opinion is as follows: 

"For the reason herein stated, I am of the opinion that the school board 
of Miami township is not liable the tuition of the said graduate for and 
during the time she attended the Milford high school after she removed 
from said township." 

Furthemore, section 7681 of the General Code, as amended by the 80th general 
assembly, April 20, 1913, and approved ::\fay 9, 1913, and found at page 897 of the 
103rd volume of Ohio Laws, provides as follows: 

'"The schools of each "district shall be free to all youth between six and 
twenty-one years of age, who are children. wards or apprentices of actual 
residents of the district, including children of proper age who are inmates 
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of a county or district children;s home or orphans' asylum located in such 
a school district but the time in the school year at which beginners may 
enter upon the first year's work at the elementary schools shall be subject to 
the rules and regulations of the local boards of education. But all youth 
of school age living apart from their parents or guardians and who work 
to support themselves by their own labor, shall be entitled to attend school 
free in the district in which they are employed." 
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It is to be noted that said section contains the specific provtston to the effect 
that the schools of each district shall be free to all youth between six and twenty­
one years of age, who are children, wards or apprentices of actual residents of the 
district. 

The provision so contained in this section seems to apply to the situation as set 
forth in the statement of facts contained in your inquiry for the reason that the 
particular people inquired about are actual residents in the Venedocia school district 
and the fact that the parents, or rather the father, owns a farm in York township 
and still votes in said township, does not in my judgment alter or change the said 
provision contained in said section 7681 of the General Code, supra. In other words, 
while the parent of the child in question still has a legal residence in York town­
ship for the purpose of voting, nevertheless, his actual residence under the facts 
stated in your inquiry, is within the Venedocia school district and this entitles his 
son to attend the Venedocia school free of charge, provided he is within the age of 
six and twenty-one years. 

For the foregoing reasons, I am of the opinion that the board of education of 
York township is not liable for such pupil's tuition while so attending the schools 
of Venedocia school district. 

This opinion is written in the assumption that the actual residence of the 
parents of the scholar has been established in the Venedocia district not for the 
mere purpose of permitting said children to attend in such school district without 
paying tuition, such residence only continuing during the school term or part thereof. 

963. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE PLU:\1BING CODE- PRIVATE DWELLlXG- PLU:\1BIXG RESO­
LUTIOXS-·:\lUXICIPAL BOARD OF HEALTTT-PLU:\lBER'S UCEXSE. 

1. The stale building code does not rover prh•ale dH•e/lings, therefore, there 
are uo slate plumbi11g resolutions i11 regard to pri·;:ale dwellings. To regulate 
plumbi11g i11 prh•atc dwellings in a city or i11 a z•illage, not havi11g a buildi1zg de­
partment, it is necessary under section 4420, General Code, that the board of health 
pass resolutions govcmiug the same. 

2. Cowzcil of a mwzicipa/ity has a duty under section 4457, Geueral Code, which 
may be compelled by mandamus to make af>f>ropriatious for municipal board of 
health expenses which -.,·auld iucludc expenditures for publishing regulations and for 
the salary of plumbiug iuspector. 

3. Cnder sample regulations submitted, a mall could do plumbing in his ou:n 
residence without a license, but would be required to secure a permit aud be subject 
to further requireme11ts "<vith respect to inspection, etc. 

CoLUMBL'S, OHIO, :\Iay 28, 1914. 

DEAR SIR :-l/nder date of April 29th. you submit the following communication: 
Ho:-<. CHARLES \V. CHEW. City Solicitor, Mansfield, Ohio. 
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"I am sending you a matter that was put up to me, as city solicitor, by 
the board of health of this city. 

"The plumbers of this city are agitating the matter of the appoint­
ment of a plumbing inspector for the city. 

"It is my opinion that the Code is not broad enough to cover the in­
spection of private residences and that it only applies to buildings that are 
mentioned, and that if a plumbing inspector was appointed he would be 
without authority to act in case of private residences. However, I would 
like to have your opinion on this matter before we act." 

Enclosed therewith you sent a copy of a list of inquiries from the board of 
health with respect to their powers under a sample regulation furnished said board 
by the state board of health. A copy of this ordinance was enclosed with your 
Jetter. 

Many of the inquiries submitted by the board of health overlap as regards the 
substance covered by them. It seems that primarily the board of health desires to 
know whether or not under the sample regulation the right and power is conferred 
to inspect and supervise plumbing in private residences. This inquiry is prompted 
in the main by section 7 of the sample regulation, which section IS as follows: 

·"The inspector shall be notified by the person doing same, when any 
plumbing work is ready for inspection. All parts of every plumbing system 
shall he made perfectly gas tight. All soil, waste and vent pipes when 
placed in position shall be tested by the water test in the presence of the in­
spector All plumbing systems when completed, and before being used, shall 
be tested by the water test in the presence of the inspector, and if he is 
satisfied that the work is done in accordance with the laws of the state or 
the rules and regulations of the board of health, he shall issue a certificate 
of approval; but otherwise shall disapprove same, and said plumbing system 
shall not be put to any use until they have been altered as prescribed by him, 
and received his approval. All plumbing work shall be left uncovered and 
convenient for inspection, until examined and approved by the inspector." 

Under section 3637 of the General Code municipalities are empowered to pro­
vide for ·the licensing of plumbers, -and under section 3639 of the General Code 
they are authorized to regulate by ordinance the use, control, repair and maintenance 
of buildings used for human occupancy or habitation * * *, the mode and manner 
of occupancy, for the purpose of insuring the healthful, safe and sanitary environ­
ment of the occupants thereof. 

Under section 4420 of the General Code, it is provided that except in cities 
having a building department or otherwise exercising the power to regulate the 
erection of buildings, the board of health may regulate the location, construction 
and repair of water-closets, privies, cesspools, sinks. plumbing and the drains. In 
cities having such departments or exercising such power, the council by ordinance 
shaH prescribe such rules and regulations as are approved by the board of health, 
and shall provide for their enforcement. 

Under section 4421 the board of health is also given power to regulate plumbing, 
drains and other places where dangerous or offensive substances are or may ac­
cumulate; and under the same statute the board may prosecute for failure to have 
plumbing systems maintained in a sanitary and wholesome condition. 

Under section 4413 of the General Code a municipal board of health is em­
powered to make such orders and regulations as it deems· necessary for the public 
health, the prevention or restriction of disease and the prevent.ion, abatement or 
suppression of nuisances; and under this statute orders and regulations intended 
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for the general public must he arh·ertised, recorded ami certified as are ordinances 
of municipalities, and the record of ~uch are to he gi\·en the same effect in the 
courts as is gi,·en ordinances. 

L'mler these provisions it i~ clear that the board of health of a municipality, 
where a building department is not maintained, or where the power to regulate the 
erection of b_uildings is not otherwise exercised, is empowered to enact rules and 
regulations regulating the licensing of plumbers, and providing for the inspection 
of plumbiug systems with a view to compelling such systems to be installed in ac­
cordance with the rules laid down hy the board or by the state laws. It is needless 
to say that where the state itself has prescribed a restriction or a requirement the 
law of the state takes precedence, and any order or regulation of a municipal cor­
poration or board of health in conflict therewith would he to the extent, at least, 
of such conflict, invalid. 

Coming then to the sample regulation submitted by the state board, under the 
provisions above referred to, it will not be disputed that if your city has no build­
ing department, and is not otherwise exercising the regulation of building construc­
tion, the board of health is empowered to pass the sample regulation submitted. It 
is manifest, however, that the regulation existing for and of itself alone, would be 
nry incomplete in its terms. It is clear from the terms of this ordinance that all 
persons engaging in the business of plumbing in the city will be required to procure 
licenses (section I), and that no plumbing work may be done in said city (with 
certain exceptions in the nature of repairs or leaks) without a permit being first 
issued therefor by the said board of health, (sections 3 and 8), ·and that such 
permit will not be issued until suitable plans and a description in duplicate of the 
work to be done has been submitted to the inspector in plumbing and approved 
by him. 

It is clear that these provisions have a direct and undoubted application to all 
manner and forms of plumbing upon buildings of every class. A do.uht arises, 
however, with respect to the construction of section i above quoted, pertaining to 
the certificate of approval of the plumbing inspector. Vndcr this section it is clear 
that he may not approve until all parts of eve'ry plumbing system are made per­
fectly gas tight and have been subjected to the water test. The further prescription 
of this section, however, "that he shall be satisfied that the work is done in ac­
cordance with the laws of the state or the rules and regulations of the board of 
health," is under the present condition of affairs in the city very indefinite and 
unsatisfactory as regards private dwellings. It has always heen regarded as settled 
by this department that the state building code has no application to private dwell­
ings. The inspector, therefore, with reference to the inspection of such has no 
guidance whatever so far as state laws are concerned, and inasmuch as your board 
of health have as yet passed no regulations in this connection, it is clear that this 
part of section i is of absolutely no force and effect and can have no hearing what­
ever with reference to private dwellings. The answer is that it is necessary for the 
board of health to prescribe such rules and regulations as are thought desirable with 
respect to the installation of plumbing in private residences. Until this is done the 
board of health in this connection will haw only such powers as are granted hy 
sections 4420, et seq., of the General Code, when the plumbing in question amounts 
to a nuisance or may be regarded as dangerous to life or health. · 

It is further desired to know how the expense of paying for publication of 
regulations by the board of health is to be provided for and met. Section 4451 of 
th~ General Code provides as follows: 

"\\'hen expenses are incurred by the board of health under the pro­
visions of this chapter, upon application and certificate from such board, 
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the council shall pass the necessary appropriation ordinances to pay the 
expenses so incurred and certified. The council may levy and set apart the 
necessary sum to pay such expenses and to carry into effect the provisions 
of this chapter. Such levy shall, however, be stibject to the restrictions con­
tained in this title." 

By this statute it is made the duty of the council to make the necessary ap­
propriations to meet expenses lawfully incurred by the board of health, and council 
may be compelled to comply with this duty by means of mandamus if necessary, 
either by making an appropriation if the funds are available, and if not, by making 
a levy to provide the same. The same applies with reference to the provisions for 
the salary of the plumbing inspector. 

Lastly you inquire whether under this sample regulation, the man may do his 
own plumbing in his private residence without having a plumbing license, or whether 
he must hire a licensed plumber. The sample regulation in question under section 
1 requires only those persons, firms or corporations to obtain a license who engage 
"in the business of plumbing." A man installing plumbing in his own residence, 
and not doing such work for others for compensation, is not engaged in the business 
of plumbing. I must conclude, therefore, that under this regulation a man would 
not ipso facto be prevented from doing plumbing work in his own residence with­
out a license. Such an individual, however, would not be exempted from the other 
requirements of this ordinance with respect to the obtaining of a permit, the neces­
sity of appro\•al by the plumbing inspector, and compliance with all rules and reg­
ulations of the board of health and the state law. 

Whilst the questions submitted to you by the board of health are about sixteen 
in number, I have endeavored to reduce the same to the above answers. I trust 
that I have, it~ substance, conred the entire ground of the inquiries submitted. 

964. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-BUREAU OF INSPECTIO~ AND SUPERVISION OF 
PUBLIC OFFICES-CLASSIFIED SERVICE. 

The state examiners appointed by the bureau of inspection and supervision of 
public offices are within the classified service and subject to exmni1wtion, unless the 
civil service commission sha./1 determi11e that as a matter of fact it is impracticable 
to determine the merit and fitness of state examiners by competitive examination. 

CoLUMBUS, Omo, May 28, 1914. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of l\fay 8, 1914, you inquire: 

"The bureau of inspection and supervision of public offices has sub­
mitted to us the question as to whether or not the state examiners in that 
bureau are within the classified service, and whether or not they are sub­
ject to examination as provided by the state civil service act." 

The bureau of inspection and supervision of public offices is governed by the 
provisions of sections 274 to 289, both inclusive of the General Code. 
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Section 274, General Code, provides: 

"There shall be a bureau of inspection and supervision of public offices 
in the department of the auditor of state which shall have power as here­
inafter provided in sections two hundred and seventy-five to two hundred 
and eighty-nine, inclusive, to inspect and supervise the accounts and reports 
of all state officers including every state educational, benevolent, penal and 
reformatory institution, public institution and the offices of each taxing 
district, or public institution in the state of Ohio. By virtue of his office 
the auditor of state shaH be chief inspector and supervisor of public offices, 
and as such appoint not exceeding three deputy inspectors and supervisors, 
and a clerk. Xo more than two deputy inspectors and supervisors shall 
belong to the same political party." 
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Section 276, General Code, authorizes the appointment of assistants who sha11 
be known as "state examiners." Said section reads: 

"The chief inspector and supervisor shall appoint such assistants as he 
deems necessary, who shall be known as state examiners, and such other 
assistants as he deems necessary, who shall be known as assistant state 
examiners. State examiners and assistant state examiners shall receive the 
following compensation for each day necessarily employed by them in the 
discharge of such duties as may be assigned to them: (Here follows 
amount of compensation.) 

Section 284, General Code, as amended m 103 Ohio Laws, 506, provides: 

"The bureau of inspection and supervision of public offices, shall ex­
amine each public office. Such examination of township, vi1lage and school 
district offices shall be made at least once in every two years and all other 
examinations shall be made at least once a year, except that the offices of 
justices of the peace shall be examined at such times as the bureau shall 
determine. On examination, inquiry shall be made into the methods, ac­
curacy and legality of the accounts, records, files and reports of the office, 
whether the laws, ordinances and orders pertaining to the office have been 
observed, and whether the requirements of the bureau ha\·e been complied 
with." 

By virtue of this section as amended the bureau is required to make the ex­
amination. Prior to this amendment this section provided in part: 

"The chief inspector and supcn·isor, a deputy inspector and supervisor, 
or a state examiner, shall examine the condition of each public office, * * *" 

By virtue of this section prior to its amendment, the state examiner was re­
quired by statute to make the examination, but by the amendatory act the bureau 
of inspecion and supervision of public offices is required to make the examination. 
The state examiner now makes his examination by virtue of the authority granted 
to the bureau, and not hy authority granted directly to him. 

The statute designates these state examiners as assistants of the chief inspector 
and supervisor of public offices. In making a report of their examination they in 
fact certify to it in their own names. They are assistants within the meaning of 
subdivision 7 (a) of section 8 of the civil senicc act, section 486-8, General Code, 
which reads: 
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"Two secretaries or assistants or clerks for each of the elective and 
principal executive officers, boards or commissions, except civil service 
commissions, authorized by law to appoint such a secretary, assistant or 
chief clerk." 

They are not deputies within the meaning of subdivision 8 (a) of said section 
8, which reads: 

"The deputies of elective or principal executive officers authorized by 
law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

By virtue of section 274, General Code, supra, the chief inspector and supervisor 
of public offices is authorized to appoint a clerk, and section 275, General Code, 
fixes the salary of such clerk. 

Section 2249, Generai Code, fixes a salary for the chief clerk of the auditor of 
state as follows: 

"The annual salaries of the appointees herein enumerated of elective 
state officers shall be as follows : 

"Deputy auditor of state, three thousand dollars; chief clerk to auditor 
of state, two thousand four hundred dollars; deputy inspectors and super­
visors of public offices, each, two thousand five hundred dollars." 

Section 271, General Code, provides: 

"N" ot less than six times each year, the financial transactions of eac~ 
public institution of the state, including the monthly financial statements 
required by law to be filed by the officers thereof with the auditor of state, 
shall be thoroughly and critically inspected and examined. Such further 
inspection and examination shall be made as is deemed necessary by the 
governor and auditor of state." 

These duties are similar in character to those required of the chief inspector 
and supervisor of public offices. 

The duties required by the auditor by section 274, General Code, wherein he is 
designated as the chief inspector and supervisor of public offices, do not give him 
an additional office, but this section adds new duties to the office of auditor of state. 

The auditor of state as an elective and principal executive officer would be en­
titled under subdivision 7 (a) of section 8 of the civil sen·icc act, to two clerks or 
assistants in the unclassified service, and the auditor of state may designate such 
positions. He may select two state examiners, or two clerks, or one of each. 

However, there are more than two state examiners, and these are not placed 
in the unclassified 8ervice by section 8 of the civil service act, but are in the classified 
service, unless taken out by the state civil service commission because it is im­
practicable to determine the merit and fitness of applicants by competitive examina­
tions. 

You call my attention to the provisions of section 285, General Code, as 
amended in 103 Ohio Laws, 506, which reads: 

"The chief inspector atid supervisor, each deputy inspec.tor and each 
state examiner. shall have such authority to issue subpoena and compulsory 
process, to direct service thereof by a sheriff or constable, to compel the 
attendance of witnesses and the production of books and papers before him, 
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to administer oaths, and to punish for disobedience,of subpoena, refusal to 
be sworn, or to answer as a witness, or to produce books and papers, as is 
conferred upon officers authorized to take depositions. Sheriffs and con­
stables shall receive the same fees as for like services in similar cases, and 
witnesses shall receive the same fees as are allowed in the common pleas 
court. The chief inspector, and, subject to his approval, each deputy in­
spector and each state examiner, shall likewise have authority to employ 
such experts or other assistants as may be necessary to disclose the facts 
concerning any matter under investigation, and fix their compensation." 

The employment of experts and assistants by the state examiner is subject to 
the approval of the chief inspector. 

The state examiners are authorized to subpoena witnesses, compel their at­
tendance and may punish for disobedience of subpoena, refusal to be sworn, or for 
refusal to answer questions or furnish books and papers. This power is granted 
to enable the state examiner to make a thorough examination of the public offices 
and is an incident to their power to make an investigation. Their main duties are 
to examine and investigate. The examination of witnesses is a part of that in­
vestigation. 

The case of People vs. Kraft, 145 App. Div. (X. Y.), 662, which was affirmed 
without report in 204 N. Y., 626, concerned examiners of stock transfers. The 
civil service commission placed the positions in the classified service and it was 
sought to have the court place them in the unclassified service on the ground that 
as a matter of law it was impracticable to determine the merit and fitness of ap­
plicants by competitive examinations. The action of the civil service commission 
was sustained. 

Smith. P., ]., of the appellate division, defines their duties as follows: 

"These examiners are in fact secret service men. Their sole duties 
are of a detective nature, involving not only thorough knowledge of book­
keeping, but a general commercial experience. which will enable them to 
detect the many devices by which this law may be sought to be evaded. 
Xot only extensive business experience, but a keen acumen is a necessary 
qualification for the successful performance of duties which are unusually 
exacting." 

The duties of these examiners are very much like the duties of the state ex­
aminers now under consideration. 

Section 15 of the civil service act, section 486-15, General Code, as to promo­
tions, must be considered. This section reads: 

"Vacancies in positions in the competitive class shall be filled so far as 
practicable by promotions. The commission shall provide in its rules for 
keeping a record of efficiency for each employe in the competitive classified 
service, and for making promotions in the competitive classified service 
on the basis of merit, to be ascertained as far as practicable by promo­
tional examinations, by conduct and capacity in office. and by seniority in 
sen·ice; and shall provide that vacancies shall be filled by promotion in all 
cases where, in the judgment of the commission, it shall be for the best 
interest of the service so to fill such vacancies. All examinations for pro­
motion shall be competitive. In promotional examinations efficiency and 
seniority in service shall form a part of the maximum mark attainable in 
such examination. In all cases where vacancies are to be filled by promo-

24-A. G. 
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tion, the commiSSIOn shall certify to the appointing power only the name 
of the person having the highest rating. The method of e;amination for 
promotions, the manner of giving notice thereof, and the rules governing 
the same shall be in general the same as those prodded for original ex­
aminations." 

It will be observed that efficiency and seniority of service IS an important 
factor in examinations for promotions. 

Section 276, Gener~l Code, authorizes the appointment of assistant state ex­
aminers, and who are in fact assistants to such state examiners. These assistants 
are in the field and are acquiring knowledge which should fit them for the positions 
of state examiners. One of the purposes of the civil service act is to secure and 
retain the benefit of the experience gained in office or in the employ of the state. 

It is therefore my conclusion that it cannot be determined as a matter of law 
that it is impracti~able to hold competitive examinations of applicants for the posi­
tions of state examiners in the bureau of inspection and supervision of public offices. 
The question of the practicability of examinations should be determined by the state 
civil service commission. 

965. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

DEPUTY ASSESSOR-CLERK OF BOARD OF DEPUTY STATE SUPER­
VISORS OF ELECTIONS-TAX C0:\11IISSION. 

A deput:y assessor cannot be appointed as clerk of the board of deputy stale" 
supervisors of elections, without first resig11i11g as deputy assessor, for the reason 
that under a rule of the tax commission the term of office of deputy assessor has 
been prescribed as indefinite or i11determi11ate, a11d, co11sequcntly, such term of 
office is not over as soon as the time within which personal proper!}' is to be as­
sessed and passed. The law prescribes that a deputy assessor shall not hold a11J' 
office of profit, except office in the state militia, a11d office of notary public; the clerk 
of the board of electioi!S is an office. 

CoLUMBUS, Omo, ;\[ay 28, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of April 29th, sub­

mitting for my opinion thereon: the following ·question: 

"A person holding the position of ·clerk of the board of deputy state 
supervisors of elections resigned said position to accept appointment as a 
deputy assessor. He has now completed the work of assessing the property 
for the year 1914. 

"Question. May he be reappointed as clerk of the board of deputy 
state supervisors of elections without first resigning as deputy assessor? 

"This commission calls your attention to the journal entry fixing the 
time of employment of deputy assessors. which was submitted to it by 
your department as follows: 
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"'For the purposes of sc·ctimh 3 and 17 of the act of .\pril 18, 1913, 
G. C., sections 5581 and 5595 and with a view to avoiding difficulties under 
the state ci\'il >en·ice law, it is hereby ordered that all deputy assessors shall 
hold their respective off.Cl> fr-r inckl!nite periods of time. 

" 'The commission determined and fixed the subassessment districts, the 
number of deputy assessors to he employed in each and the time within 
which the work of assessing property for the year 1914 shall be completed 
in each as follows, to wit:'" 
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Your question involves consideration of the following sections of the so-called 
\Varnes Law, 103 0. L., 786: 

"Section 3. Each district assessor shall appoint such number of deputy 
assessors, assistants, experts, clerks and employes as may, from time to 
time, he prescribed for his district by the tax commission of Ohio. Such 
deputy assessor, assistants, experts, clerks and employes shall hold their 
respective offices and employments for such times as may be prescribed 

· by the tax commission. 
"Section 38. A district assessor, deputy assessor, member of a district 

board of complaints or any assistant, clerk or other employe of a district 
assessor or district board of complaints shall not, during his term of office 
or period of service or employment, as fixed by law or prescribed by the 
tax commission of Ohio, hold any office of profit, except offices in ·the state 
militia and the office of notary public. 

"Section 54. The tax commission of Ohio shall, from time to time, 
prescribe such general and uniform rules and regulations and issue such 
orders and instructions, not inconsistent with any provision of law, as may 
be deemed necessary respecting the manner of the exercise of the powers 
and the discharge of the duties of any and all officers, relating to the 
assessment of real and personal property and the levy and collection of 
taxes. 

"Section 4. * '' * The deputy assessor shall have and .perform, under 
the direction of the district assessor, and in such territory as may be 
assigned to him by the district assessor, all powers and duties of the dis­
trict assessor, except those provided for by sections 7, 8, 12, 21, 22, 23, 28, 
29, 31, 32, 47, 49, 53, 58, 63, 64 and 65 of this act. 

"Section 46. In addition to the duties specifically imposed by law upon 
district assessors, deputy assessors and district boards of complaints, they 
and each of them shall perform such other duties as the tax commission 
of Ohio in the exercise of its powers may from time to time direct, and 
in the discharge of such duties they and each of them shall exercise all 
and singular the powers in them vested by this ad." 

Except ,'in section 54, supra, I find no authority on the part of the tax com­
mission to prescribe the time within which the work of assessing property shall 
be completed. ~ think the power clearly exists in the commission, and raise no 
question as to that; I mention the point because by its order fixing the time within 
which the personal property shall he assessed the commission has not fixed the 
"period of employment" of deputy assessors within the meaning of sections 3 and 
38 of the act, but has merely . by order prescribed the time within which such 
deputies shall perform certain functions. Their term of office having been pre­
scribed as an indefinite one by other provisions of the same order, it is clear that 
the deputies so employed or appointed, may at any time be called upon to furnish 
services either by the adoption of a new rule by the tax commission, similar to the 
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one fixing the ·time within which the assessment of personal property shall be 
completed, extending that time; or otherwise in a number of ways which might 
be imagined but need not be mentioned. 

I am of the opinion that the commission's order has the effect of fixing the 
term of office or period .of employment of a deputy assessor as indefinite; and that 
such indefinite duration of service is the .. term of office or perrod of employment" 
contemplated in sections 3 and 38 of the act. It follows, therefore, that the deputy 
assessor mentioned by you must resign his office in order to accept appointment as 
clerk of the board of deputy state supervisors of elections. 

966. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CERTIFICATE-APPROPRIATED FUNDS-COUNTY COMMISSIONERS 
-RAILROAD COMPA:'\Y-GRADE CROSSINGS. 

It is not ueccssary that a certificate of an appropriated fund be furnished when 
the county commissioners enter into a co11tract K'ith a milroad company to make 
a change in grade crossings. 

CoLUMBus, OHio, May 25, 1914. 

Bureau of Iuspection aud Supervision of Public Offices, Department of Auditor of 
State, Columbus,,Ohio. 
GENTLEMEN :-Under favor of April 18th, you request my opinion as follows: 

"Is it necessary that a certificate of the appropriated funds be fur­
nished where the county commissioners ente_r into contract with a railroad 
company to make a change in a grade crossing?" 

The statutes providing for the procedure pertinent to the alteration of a grade 
crossing by agreement between the county and the railroad are sections 8863-8873 
of the General Code. I quote the following sections as those having an immediate 
bearing on your inquiry: 

"Section 8864. When it is deemed necessary. by a municipality or a 
county to join with any railroad company or companies in the alteration 
or abolition of a grade or other crossing, the council of the m].micipality, 
by a two-thirds vote of all the members elected thereto, or the commis­
sioners of the county, by a unanimous vote, by resolution, shall declare 
such necessity and intent, and state therein the manner in which the al­
terations in the crossing are to be made, giving the method of con~tructing 
the new crossing with the grades for the railroad or railroads and the 
public way or ways; also what land or other property it is necessary 
to appropriate, and how their cost is to be apportioned between the munic­
ipality or county and the railroad compallj' or co111panies; also by whom the 
work of construction is to be done and how its cost is to be apportioned 
bet<J.~ecn the municipality or count:!,' and the railroad co111pany or rompanies. 

"Section 8866. In not less than thirty nor more than ninety days after 
the passage of such resolution the council _or commissioners shall determine 
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whether it or they will proceed with the proposed improvement or not. 
If it is decided to proceed tlzerc;,ith, a11 ordiuauce by the cormcil or resoltt­
ti01t by the commissiollers shall be passed, which ordinance or resolution 
must contain, in addition to the terms and conditions stated in such resolu­
tion, the plans and specifications of the proposed alteration and improve­
ment, a statement of the damages claimed or likely to accrue by reason 
thereof, alld lio<c' their paymnzt is to be apportioued bctweell the mulzic­
ipality or cozmty aud the railroad compau_\' or compauies; also who shall 
supen•ise the 'ii'Ork of constructio11. Upo11 the acceptallce of this resolution 
or ordillallce by resolutioll b}' the railroad compa11y or compallies, tlzrough 
their directors, it shall co1zstitute a1z agrceme11t, valid and binding on the 
municipality or county and the railroad company or companies respectively. 
Such agreement shall thereupon be filed in the common pleas court of the 
county in which the crossing is located, for entry upon its records, where­
upon it shall have the same force and effect as a decree of the court. 

"Section 8867. The land or property required to make the alteration 
in the street or highway necessitated by the proposed improvement, shall be 
purchased or appropriated by the municipality or county in the manner pro­
dded by law for the appropriation of private property for public use, 
and the land or property required to make the alteration in the railroad 
or railroads necessitated by the proposed improvement, shall be purchased 
or appropriated by the railroad company or companies in the manner pro­
vided for the appropriation o.f private property by such corporation. 

"Section 8868. The cost of the construction of the improvement in 
the crossing, including the cost of land or property purchased or appro­
priated, and the payment of damages to abutting property shall be ap­
portioned as follows: The railroad company or companies, if several 
railroads cross a public way at or near the same point, shall pay not less 
than sixty-five per cent. and the municipality or county not more than 
thirty-five per cent. of such cost. \Vithin these limits the apportionment 
may be fixed hy the agreement hereinbefore provided for." 

Section 5660 of the General Code is as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district. shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unles.s 
the auditor or clerk thereof, respecth·ely, first certifies that the money re­
quired for the payment of such obligation or appropriation is in the treas­
ury to the credit of the fund from which it is to be drawn, or has been 
levied and placed on the duplicate, and in process of collection and not 
appropriated for any other purpose; money to be derived from lawfully 
authorized bonds sold and in process of delivery shall, for the purpose 
of this section, be deemed in the treasury and in the appropriate fund. 
Such certificate shall he filed and forthwith recorded, and the sums so 
certified shall not thereafter be considered unappropriated until the county, 
township or board of education. is fully discharged from the contract, 
agreement or obligation, or as long as the order or resolution is in force." 
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Under the above statutes after council, under section 8866 of the General 
Code, passes its ordinance determining to proceed with the improvement, the ques­
tion of the cost of the improvement, and the amount apportioned between the rail­
road and the county ha,·e all been determined and agreed upon, the acceptance of 
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the ordinance determining to proceed completes the contract between the railroad 
and the county. 

The issuance of bonds for the purpose of raising m.oney to pay the county's 
portion of the cost of such improvement under section 88i0 of the General Code, 
is done subsequent to the completion of the agreement. 

It is clear, therefore, that these statutes cannot contemplate that the money 
is in the treasury at the time the agreement is entered into. These provisions, 
therefore, must be construed as an exception to the general provisions of section 
5660 above quoted, requiring a certificate of the clerk with respect to the moneys 
in the treasury, or placed on the duplicate or in process of collection. 

In support of this construction the following language of Judge Minshall in 
the case of Cincinnati vs. Holmes, 56 0. S., 104, may be presented: 

"The plain purpose of the Burns law was to prevent the incurring 
of an indebtedness by a municipal corporation beyond the ordinary re­
sources of its revenue and whereby an annual excess of indebtedness will 
be created over these revenues. But it has not the vigor of a constitu­
tional provision, and cannot therefore apply to a statute that not only 
authorizes the making of a particular kind of impro,·ement, but also pro­
vides the mode and mann.er in which the funds are to be raised to defray 
the costs and expense of it. Under this statute the burden of the tax­
payer wiJJ neither be increased nor diminished by the time when the con­
tract is let for the work of the improvement. The making. of the contract 
has reference, for its performance on the part of the village, to a fund 
to be raised by taxation and assessment, authorized by the act for the 
particular purpose, and which can be applied to no other. These considera­
tions show the inapplicability of the Burns law to improvements made 
under a statute like the one in question. ·where a contract is made to be 
discharged from a general fund, that may be applied to a variety of pur­
poses, more obligations may be incurred by way of anticipation than can 
be discharged from it, this causing· an annual deficit, to meet which in­
creased taxation must be resorted to. Hence the wisdom of the Burns Jaw, 
which in such cases requires that the money must be in the treasury, ap­
plicable to the particular expenditure before it is made. Here, however, 
the fund to be raised is appropriated by the statute to a particular im­
provement; and all taxation and assessment authorized must be limited to 
the costs and expenses of the improvement. All the limitations in this 
regard are in the statute. The bonds to be issued shall not exceed twelve 
and a half per centum of the total tax valuation of the property of the vii­
lag~; shall be made payable in thirty years and bear interest at a rate not 
to exceed four per centum. 

"It is a rule observed constantly in the construction of statutes, that 
when: the general provisions of a statute conflict with the more specific 
provisions of another, or are incompatible with its provisions, the latter 
is to be read as an exception to the former" 

I am, therefore, of the opinion that the certificate of the clerk is not necessary 
for the proceedings under these statutes. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Get~eral. 
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967. 

AUDITOR OF STATE-BUDGET APPROPRIATION BILL-AUDITOR'S 
CERTIFICATE-ASSIGX::\IEXT OF VOUCHER. 

' 
The auditor of state does not have general power under section 5 of the budget 

appropriation bill to require all departments to present their vouchers for the 
auditor's warrant before delivering them to parties in whose favor they are drawn. 
The auditor of state, has the right, and it is his duty to refuse to issue a warrant 
i11 a11y amount on a voucher or requisition which has not been properly assigned. 

CoLUMBUS, OHIO, May 23, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR:-Your letter of February 26th, requests my opm10n upon the fol­

lowing question arising under section 5 of the 1914 appropriation bill, 104 0. L., 73. 

"Under the following section of the 1914 appropriation bill, can the 
auditor of state require all departments of the state government to pre­
sent their vouchers for the auditor's warrant, and would the same be law­
ful? 

"Would it. under this section, be lawful for the auditor of state to 
refuse payment on vouchers presented by banks, unless properly assigned?'' 

Said section 5 is in full as follows: 

"No money appropriated in section 1 of this act shall be drawn except in ac­
cordance with the detailed classification of the budget of authorized ex­
penditures, and upon a requisition or voucher presented to the auditor, 
approved by the head of a department or by the, trustees of an institution 
or by. the members of a board or commission, or by an officer or employe 
of su<'h department, institution, board or commission, specially designated 
by resolution or order to approve and present such requisition or voucher, 
a copy of which resolution or order shall he filed with the auditor of state. 
Such requisitiOns or vouchers shall set forth, in itemized form and specify 
the budgetary classification of, the sen·ice rendered, or material furnished, 
or expenses incurred, and the date of purchase, and time of service, and 
showing that competitive bids were secured, or that it was an emergency 
requiring purchase; and all institutions, boards, commissions and depart­
ments to which appropriations arr herein made shall render to the auditor 
of state an itemized account of such receipts and expenditures, as may be 
required by the auditor of state; and such institutions, boards, commis­
sions or departments shall be subject to inspection by the auditor of state; 
and it shall be the duty of the auditor of state to sec that these pro­
visions are complied with." 

As throwing light upon the interpretation of this section for the purpose of 
this question I refer to section 21 of the General Code, which provides as follows: 

"On or before the sixth clay of each month each officer or board of 
the state shall furnish the auditor of state, upon blanks prepared and 
furnished by him, a detailed and itemized statement with the certificate of 
such officer or board as to the truth thereof thereto attached, of all checks 
or requisitions issued on behalf of such department on the auditor of state 
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for warrants on the treasurer of state,. during the preceding month. As 
soon as such statements have been received, the auditor of state shall com­
pare them with the accounts in his office, and certify to each such officer or 
board a list of checks or requisitions which have been presented, and the 
warrants issued upon the treasury for the payment of requisitions pre­
sented during the preceding month, and which do not appear upon the 
certified list of such officer or board. The auditor of state shall file and 
carefully preserve the original statement in his office, and he shall not issue 
his warrant on the treasurer of state for the salary of any such officer 
or board until the provisions of this section have been complied with." 

Of course this section of the General Code is of no higher dignity than section 
5 of the appropriation bill and if there is any irreconcilable inconsistency between 
the two, the latter would control the expenditure of the moneys appropriated by 
other sections of the same act, and section 21 of the General Code and all in­
ferences to be drawn therefrom would have to be held inapplicable to the case 
at hand. However, I am of the opinion that no such irreconcilable inconsistency 
exists and that the two sections can and must be harmonized. 

..... The inference to be drawn from section 21, standing by itself, is to the effect 
that a department has the right to issue a voucher to one in whose favor the de­
partment may legally create an obligation against the state, without first present­
ing the claim to the auditor of state for his examination and approval. 

Section 5 of the appropriation law is not inconsistent with this inference 
except in part. The first sentence thereof provides really for two kinds of 
vouchers, viz., those approved by the head of a department or by the trustees of 
an institution or by the members of a board or commission, and those approved 
by an officer and employe of such department, institution, board or commission 
specially designated by resolution or order to approve and present such requisition 
or voucher. 

The requirement of the section as to the first class of requisitions or vouchers 
is merely that they be ''presetited to the auditor." The section d_oes not require 
that the presentation be made by any representative of the department, board, in­
stitution or commission; therefore to this extent the section is harmonious with 
the inference to be drawn from section 21 of the General Code, and any holder 
of the requisition or voucher to whom it has been properly assigned may make 
presentation, subject, of course, to audit by the auditor of state. 

This means, of course, that the assignee of such a voucher takes the same 
subject to correction in process of audit. The requisitions or vouchers are not 
negotiable and no one can acquire as to them the status of a bona fide holder, and 
therefore, the state could in no way be damaged by reason of the failure of the 
department, board, officer, institution or commission to present a voucher before 
delivering it to the party in whose name the claim exists. 

With respect to the second class of vouchers and requisitions a distinction may 
exist. It appears from the language of the section that if the voucher is to be 
approved by a designated representative of the department, board, institution or· 
commission, such representative is to have authority both to approve and present. 
I express no opinion as to the exact meaning of this Janguage, particularly as to 
whether or not such vouchers, so approved by a representative rather than by the 
head of the department are required to be presented before being delivered. I 
content myself merely with the remark already made to the effect that there may 
be a distinction between the two clas,es of vouchers in this respect, because what 
I have stated relative to the first class of vouchers is sufficient, it seems to me, to 
show that your first question must he answered generally in the negative. That is 
to say, the auditor of state does not have general power under section 5 of the 
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appropriation bill to require all departments to present their vouchers for the 
auditor's warrant before delivering them to the parties in whose favor they are 
drawn. 

Your second question must be answered in the affirmative. \Vhile the auditor 
of state has the right, and it is his duty to pay a claim against the state on account 
of which a voucher or requisition has been issued to any person to whom, or bank 
to which the same has been assigned, it is the right and duty to refuse to issue a 
warrant in any amount on a voucher or requisition which has not been properly 
assigned. 

968. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 

12'\DETER;>.HX ATE SEXTEXCE LA \V-EFFECT AS TO PRISOXERS 
SENTEXCED, AFTER ITS BECO~IIXG EFFECTIVE, FOR CRDfES 
COl\Il\HTTED PRIOR TO THAT TDlE-HABEAS CORPUS PROCEED­
INGS-POWER OF COURTS TO DIPOSE IXDETERMINATE SEN­
TENCES. 

The indeterminate sente11ce law passed Februar:y 13, 1913, is ex post facto and 
void as to Priso11ers se11tenccd after it became effective, for crimes committed prior 
to that date. Where the courts impose deji11ite sente11ces after that date upon such 
prisoners, such sentences should sta11d1 regardless of the indeterminate sentence 
law, and such.prisoners should be released 011 the expiration of such definite term. 

The questioll of the legal effect of indetermi11ate sentences imposed ttPon 
prisoners after May 29, 1913, for crimes committed prior to t11u/ date should be 
determined b:y habeos corpus proceedings in view of the question of the power of 
the court to impose i11determi11ate senle11ces under the law. 

CoLUMBus, OHIO, June 4, 1914. 

HoN. P. E. THOMAS, Wardell Ohio Penitentiary, Columbus, Ohio. 
DEAR STR :-This department is in receipt of a request for an optmon from 

one Chas Illurray, serial Xo. 42149, of your institution, asking whether he is 
legally detained in the Ohio penitentiary. His letter states that he was sentenced 
by the court of common pleas of Crawford county, Ohio, to a term of one year 
on the ______ day of July, 1913, for grand larceny, and was received at the Ohio 
penitentiary on the 16th day of July, 1913; that the crime for which he was 
sentenced was committed in Acgust, 1912, and that after he was received at the 
penitentiary he was entered on the records as serving an indeterminate sentence 
of from one to seven years for grand larceny instead of one year as fixed by the 
court, and that he is still confined by the penitentiary, although the "short time" 
on a one year's sentence ( 10 months) under section 2163 of the General Code, expired 
::O.fay 15, 1914. 

This department would ordinarily decline to pass upon any such question 
until it has been submitted by your~elf or the Ohio board of administration, but 
because of the opinion rendered by this department on September 26, 1913, to you, 
I feel it necessary to advise you in this case without waiting for a request to be 
submitted in the regular manner. 



746 ANNUAL REPORT 

The opinion referred to was written in reply to your inquiry of August 28, 
1913, part of which was as follows·: 

"Am I right in my understanding that where a sentence is passed sub­
sequent to the effective date of the new indeterminate sentence law, 103 0. 
L., p. 29, and the commitment papers provide for a definite term of years, 
that the parties so sentenced are to be entered on our records as inde­
terminates and subject to the provisions of this law, regardless of the date 
of conviction?" 

The opinion written in response to this inquiry held that: 

"In view of the fact that this statute (indeterminate sentence law, 103 
0. L., p. 29) relates only to the sentence, the court should impose an in­
determinate one, and you should enter such persons on your records as in­
determinates if sentenced after the above section was in force." 

While the holding of the opinion is correct when standing alone, it is incorrect 
when read as an answer to the question submitted by you in your letter of August 
28, 1913, and I wish to substitute the following opinion for the one given under 
elate of September 26, 1913, to which reference has just been made. 

The indeterminate sentence l~w, passed February 13, 1913 (103 0. L., p. 29), 
reads: 

"Courts imposing sentences to the Ohio penitentiary for felonies, ex­
cept treason, and murder in the first degree, shall make them general and 
not fixed or limited in their duration. All terms of imprisonment of per­
sons in the Ohio penitentiary may be terminated by the Ohio board of 
administration as authorized by this chapter, bttt no such terms shall exceed 
the maximum, nor be less than the minimum term provided by law for. the 
felony of which the prisoner was convicted. If a prisoner is sentenced 
for two or more separate felonies, his term of imprisonment may equal, 
but shall not exceed, the aggregate of the maximum terms of all the 
felonies for which he was sentenced and, for the purposes of this chapter, 
he shall be held to the serving one continuous term of imprisonment. If 
through oversight, or otherwise, a sentence to the Ohio penitentiary, should 
be for a definite term, it shall not thereby become void, but the person 
so sentenced shall be subject to the liabilities of this chapter, and receive 
the benefits thereof, as if he had been sentenced in the manuer require? by 
this section." 

Before the passage of this act, the courts of 'this state were empowered by 
section 7388-6 Revised Statutes, to impose general sentences to the penitentiary. 
In adopting the General Code, a part of these statutes was omitted and a question 
was raised later as to whether the change was sufficient to divest the courts of this 
power. In an opinion under date of March 31, 1913, this department held that 
such power was' still in the courts. However, the courts in this state seldom 
imposed indeterminate sentences to the penitentiary under the old statute and I 
am informed that but few prisoners were received in your institution to serve 
indeterminate sentences until after the new indeterminate sentence law became 
effective, which made it compulsory on the courts to impose such general sentences. 
The indeterminate sentence law above quoted, besides amending section 2166 of 
the General Code, repealed by implication section 12374 of the General Code, which 
read: 
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"\Vhen sentencing a person to imprisonment in the penitentiary, the 
court shall declare for what period he shall be kept at hard labor, and for 
what period, if any, he shall be kept in solitary confinement without labor." 
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since it is clear that the court cannot make the sentence "general and not fixed or 
limited in duration" and at the same time comply with section 12374, supra. This 
section was in full force and effect on August 29, 1912, the day upon which Chas. 
:\lurray committed the crime of grand larceny for which he was sentenced to serve 
his prison term in the Ohio penitentiary, and the question is, should Chas. Murray, 
who was sentenced on the ____ day of July, 1913, have been sentenced under the 
indeterminate sentence law passed Feb. 13, 1913, and which becarne effective on the 
29th day of :\lay, 1913? 

Section 26, General Code, reads: 

"\Vhenever a statute is repealed or amended, such reJleal or amend­
ment shall in no manner affect pending actions, prosecutions, or proceed­
ings, civil or criminal, and when the repeal or amendment relates to the 
remedy, it shall not affect pending actions, prosecutions, or. proceedings, 
unless so expressed, nor shall any repeal or amendment affect causes of 
such action, prosecution, or proceeding, existing at the time of such amend­
ment or repeal, unless otherwise expressly provided in the amending 
or repealing act." 

It has been held that the commission of a crime is a cause of prosecution with­
in the meaning of this section and that the subsequent amendment or repeal of such 
criminal statute does not affect the prosecution of such .prior offenses. 

/ 

Bergin vs. State, 31 0. S., 111. 
Chinn vs. State, 47 0. S., 575. 
State vs. Lawrence, 74 0. S., p. 25. 

In the case of Bergin vs. State, supra, the court said at page 113: 

"The phrase 'causes of prosecution' is somewhat vague, and if stand­
ing alone, its meaning might not be easily ascertainable; but when applied 
to criminal prosecutions, standing as it does in connection with 'causes 
of action in civil actions' there can be no doubt as to the sense in which 
it is used in this act. A statutory cause of action in a civil case, is that 
given by the statute and upon which the action is based. So in this statute 
the phrase 'causes of prosecution' must be held to mean the offense or 
crime defined hi the statutes, and which gives rise to the prosecution." 

The cause of prosecution in the case submitted by Murray was the statute de­
fining the crime of larceny and the indeterminate sentence act in no way affected 
that statute. Therefore, unless arrest was made and the prosecution commenced 
at the time of the passage of this act, section 26 would not apply nor have any 
bearing on the case. However, if the arrest was made before the act began to 
operate, the prosecution was pending when the act became a law. 

Section 12374 above quoted provides that: 

"\Vhen sentencing a person to imprisonment in the penitentiary, the 
courts shall rlcclare for what period he shall be kept at hard labor and for 
what period, if any, he shall be kept in solitary confinement without labor." 
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Now it has been shown that the indeterminate sentence act, passed February 
13, 1913, repeals this section by implication, but inasmuch as this section relates 
to the remedy, its repeal cannot affect prosecutions pending before the indetermi­
nate sentence act of February 13, 1913, became effective or operate upon prisoners 
arrested prior to that date for the crime for which they are now serving. 

Palmer vs. State, 42 0. S., 595. 

In other words, my interpretation of section 26, General Code, with respect to 
the indeterminate sentence law passed on February 13, 1913, leads me to this con­
clusion: that where prisoners in the Ohio penitentiary \Vere arrested and charged 
with the crime for which they are now serYing, prior to the date upon which the 
indeterminate sentence law became effective, viz., :\lay 29, 1913, that law does not 
apply and such prisoners should have been sentenced as if such law did not exist. 
Other than this, section 26 has no bearing on the situation. 

But aside from section 26, General Code, we must view the passage of the 
new indeterminate sentence law from a constitutional standpoint and determine 
whether or not it can operate upon all prisoners sentenced after the date it became 
effectiYe, Yiz., :\fay 29, 1913, or only upon those who have committed crimes since 
the date on which it became a law. 

Article 1, section 10 of the constitution of the United States, reads: 

"No state shall enter into any treaty, alliance or confederation; grant 
letters of marque or reprisal; coin money; emit bills of credit; make any­
thing but gold and silver, coin a tender in payment of debts; pass any bill 
of attainder, ex post facto law, or law impairing the obligation of con­
tracts, or grant any title of nobility." 

In the case of Kring vs. Missouri, 107 U. S., 221, 27 Lawyer's Edition, 505, it 
was held: 

"Any law is an ex post facto law, within the meaning of the constitu­
tion, passed after the commission of a crime charged against a defendant, 
which, in relation to that offense or its consequences, alters the situation of 
the party to his disadvantage and no one can be criminally punished in 
this country, except according to a law prescribed for his government by the 
sovereign authority before the imputed offense was committed, and which 
existed as a law at the time." 

Section 2163 of the General Code, reads: 

"A person confined in the penitentiary, or hereafter sentenced thereto 
for a definite term other than life, having passed the entire period of his 
imprisonment without violation of the rules and discipline, except such 
as the board of managers shall excuse, will be entitled to the following 
diminution of his sentence: 

"(a) A prisoner sentenced for a term of one year shall be allowed a 
deduction of five days from each of the twelve months of his sentence. 

"(b) A prisoner sentenced for a term of two years shall be allowed 
a deduction of six days from each of the twenty-four months of his 
sentence. 

" (c) A prisoner sentenced for a term of three years shall be al­
lowed a deduction of eight days from each of the thirty-six months of 
his sentence. 
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... (d) A prisoner sentenced for a term of four years shall be allowt!d 
a deduction of nine days from each of the forty-eight months of his sen­
tence. 

''(e) A prisoner sentenced for a term of six or more years ~hall be 
allowed a deduction of eleven days from each of the months of his full 
sentence. 

"(g) A prisoner sentenced for a number of months or f1.1ction of 
years shall be allowed the .same time per month as is provided for tht! 
year next higher than maximum sentence." 

749 

This statute was rendered nugatory by the indeterminate sentence :aw of 
February 13, 1913, since definite terms in the penitentiary were dispensed with by 
that act and the prisoners sentenced to the penitentiary under the new indeterminate 
sentence law receive no deduction of time for good behavior by force of the pro­
visions of any statute such as section 2163 above quoted. For example, a prisoner 
committed the crime of burglary before the passage of the indeterminate sentence 
law and was sentenced under it after its passage, to a term of from one to tifrcen 
years, as provided by section 12438. Under this sentence the Ohio board of ad­
ministration may keep the prisoner imprisoned 15 full years if they see fit. If he 
had been given a definite sentence, as was the almost universal custom prior to 
the enactment of the new indeterminate sentence law, under the law in force at 
the time the crime was committed, and the judge had given him a maximum sen­
tence of fifteen years, he would, if his behavior in the penitentiary was good, have 
been entitled as a matter of law, to his release in nine years and six months. The 
new indeterminate law compels the court to impose upon the prisoner an inde­
terminate sentence instead of a definite one and thereby grants to the Ohio board 
of administration the power to compel the prisoner to serve five years and six 
months more than they could have compelled him to serve had he been convicted 
and sentenced under the definite sentence law in force at the time he committed 
the crime. 

lt seems clear to me, therefore, that the indeterminate sentence law passed 
February 13, 1913, ''alters the situation of a party to his disadvantage'' when it is 
made to operate upon prisoners who committed crime before it became effective; 
that as to these prisoners it is ex post facto and void and cannot be made to 
operate upon any prisoners save those who are sentenced for crimes committed 
on or after the 29th day of l\Iay, 1913, upon which date the indeterminate sentence 
law became effective. 

This conclusion is supported by the case of Murphy vs. Commonwealth, 172 
l\Iass .. 264. ln that case on a petition for a writ of error to reverse a sentence 
of the superior court by which the petitioner was confined in the state prison, it 
appears that the offenses of which he was convicted, were committed between 
July 19, 1892, and November 17, 1893, but that he was sentenced on l\Iay 28, 1896, 
under Statute 1895c, 504, entitled "An act relative to sentences to the state prison," 
which took effect on January 1, 1896. As the law stood when the offense· was 
committed, the petitioner was entitled to a deduction for good behavior and to a 
permit to be at liberty for the time thus deducted on such terms as the prison 
commissioners should fix and subject to revocation by them. Held, that, as to the 
petitioner, the statute of 1895 was void as an ex post facto law, and that the case 
must be remanded to the superior court for sentence, according to the law as it 
was before the passage of the statute. The court in that case said on page 270: 

"As the linv formerly stood in this state, the effect of good conduct 
on the part of the prisoner was to shorten his term of imprisonment, and 
to give him a right to his discharge at the expiration of the shortenec\ 
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term * * * It would seem plain, therefore, that a subsequent statute which 
interfered to his disadvantage with the right of deduction for good be­
havior to which a convict was entitled at the time of the commission 
of the offense under the acts of 1857, 1858 and 1859, would have been un­
constitutional and void, notwithstanding the fact that those acts related, ac­
cording to their titles, to the discipline of the state prison, and to that of 
jails and houses of correctipn, and therefore appeared to pertain to prison 
regulation. To have taken away the right of deduction for good behavior, 
or to have interfered with it to the disadvantage of the convict, would 
have been in effect to lengthen the sentence which was provided by law 
for the offense at the time when it was committed; and a statute which did 
that clearly would have been ex post facto. See opinion of the Justices, 13 
Gray, 618; Kring vs. ::--Jissouri, 107 U. S., 221; ::--redley, petitioner, 134 U. S., 
160; Thompson vs. Utah, 170 U. S., 343; Commonwealth vs. McDonough, 
13 Allen, 581 ; In re Cenfield, ·98 Mich., 644; Ex parte Hunt, 28 Tex. App. 
361." 

After a consideration, therefore, of section 26, of the General Code, and section 
10 of article I of the constitution of the United States, it is my opinion that the 
indeterminate sentence law (103 0. L., page 29) passed February 13, 1913, and 
effective l\'lay 29, 1913, is to operate only. u,pon prisoners who have committed 
crimes ol1 or after May 29, 1913, the day upon which that law became effective. 
I would therefore advise you as follows: with respect to the sentences of prisoners 
received at your institution since May 29, 1913. 

First. \\'here the court has imposed a definite sentence: 
If the prisoner was sentenced on or after :May 29, 1913, and the crime was com­

mitted before that date, the definite sentence imposed by the court should stand 
and the prisoner should be released at the expiration of his "short term" in ac­
cordance with section 2163. If a person was .-sentenced on or after May 29, 1913, 
and the ciime was committed on or after that date, the definite sentence imposes 
by the court should be made to read upon your records as an indeterminate sen­
tence, in accordance with the provisions of the new indeterminate sentence act, 
to the effect that : 

"If through oversight or otherwise, a sentence to the Ohio penitentiary 
should be for a definite term, it shall not thereby become void, but the 
person so sentenced shall be subject to the liabilities of this chapter and 
receive the benefits thereof, as if he had been sentenced in the manner re­
quired by this section." 

Second. Where the court has imposed an indeterminate sentence: 
If the prisoner was sentenced for a crime committed before May 29, 1913, he 

·should not have been sentenced under the indeterminate sentence law (103 0. L., 
p. 29). But whether such sentence would be legal in view of the power of the 
court under the old. section of the Revised Statues to impose an indeterminate 
sentence, is another question, and one which I think could better be settled by 
habeas corpus than by an opinion from this department and I would therefore sug­
gest this as the proper proceeding to determine this question. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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969. 

CHILD REX'S HO:.IE-:\IA Y XOT REFUSE TO RECEIVE A CHILD COM­
:.IITTED BY JCVEXILE COURT, EXCEPT 1-:\' CERTAIN CASES­
JUVEXILE COURT-GUARDIANSHIP OF CHILDREN-DEPENDENT 
CHILDREX-RIGHT OF BOARD OF TRUSTEES TO COXTRACT 
WITH FA:\IILIES FOR THE CARE OF CHILDREN. 

1. The trustees of the county children's home cannot refuse to receive a child 
committed b:y the juvenile court to such home, unless such child so presented for 
admission is afflicted with a11 infectious or contagious disease. 

2. The trttstees of a childreu's home have the right to accept through arrange­
ment with parents children for temporary care and custody. 

3. In the commitment of a child to the children's home by the juvenile court, 
the trustees of the i11stitution are immediately vested with the guardianship and 
coutrol of the child, subject to the continuing jurisdiction of the juvenile court 
for the purpose of discipliue and protection. 

4. A dependent child of parmts resident of the county, both of which parents 
have died, is eligible for admission to the county children's home, although such 
child is not :::;et one 'year of age. Section 3089, General Code, providi11g that a 
child should have resided in the county n-ot less than one year not being one made 
for the purpose of placing a limitation upon the age of the child, but for the pur­
pose of establishing reside11ce. 

5. The board of trustees have the legal right to enter into a co11tract with 
proper families to board aud care for a child of tender years, wizen such children's 
home is not properly equipped to care for such children. 

CoLuMnus, OHIO, June 6, 1914. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, 1010 Hartman Bldg., 
Columbus, 0/zio. 
DEAR SIR :-1 have your letter of April 3, 1914, as follows: 

"1. May the trustees of a county children's home refuse to accept 
dependent or neglected children committed by the juvenile court? 

"2. Have trustees of a children's home the right to accept through 
arrangement with parents children for temporary care and custody, such 
as may be incidental to sickness or other physical handicaps of a nature 
that a mother's pension law will not cover? For example: father is dead, 
mother in a hospital for several months' treatment, two children are with­
out proper care. :.ray such children be received at the home until this 
temporary disability is removed? 

"3. In case of commitment of a child to the institution by the juvenile 
court, when nothing is said in the commitment relative to guardianship, do 
the trustees of the institution automatically become the guardian of the 
child with full power to place such child in foster home with or without 
adoption? (See sections 1653, 1672 and 3089 of the General Code.) 

"4. In section 3089 there is a provision that a dependent child shall 
have resided in the county not less than one year before it is eligible for 
admission to a county children's home. John Doe and wife have resided in 
a county for one year. Shortly before the birth of their child he dies. 
The mother dies within a week after the child is born. Is not the child 
through the prior residence of its parents, if without other means of care, 
entitled to admission to a county children's home? 
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"5. In case a children's home is not properly equipped to care for 
babies, have the board of trustees the legal right to enter into contract 
with proper families or persons to board such young children until they ar­
rive at an age suitable for care at the institution? Some county homes 
refuse to care for children until three years of age on the ground that they 
have not the equipment to care for such children satisfactorily and with­
out risk of heavy mortality." 

Answering your first question, I beg to call your attention to sections 3089 and 
3090 of the General Code, as amended in 103 0. L., page 890, which read: 

"Section 3089. The home shall be an asylum for children under the age 
of sixteen years, of sound mind and free from infectious or contagious 
diseases, who have resided in the county not less than one year, and for 
such other children under such age from other counties in the state where 
there is no home, as the trustees of such home and! the persons or authority 
having the custody and control of such children, by contract agree upon, 
who are, in the opinion of the trustees, suitable children for admission by 
reason of orphanage, abandonment or neglect by parents, or inability of 
parents to provide for them. 

"Section 3090. They shall be admitted by the superintendent on the 
order of a majority of such trustees, accompanied by a statement of facts, 
signed by them, setting forth the name, age, birthplace, and present con­
dition of the child named in such order, which statement of facts contained 
in the order, together with any additional facts connected with the history 
and condition of such children shall be, by the superintendent, recorded 
in a record provided for that purpose, which shall be confidential and only 
open for inspection at the discretion of the trustees." 

Section 1645, General Code, relating to the juvenile court, defines the term 
"dependent child" and section 1653 of the General Code, as amended in 103 0. L., 
p. 872. reads in part: 

"vVhen a minor, under the age of 18 years, or any ward of the court 
under this chapter, is found to be dependent or neglected, the judge may 
make an order committing such child to the care of the children's home, 
if there be one in the county where such court is held." 

While it is true that section 3089 allows the trustees of the children's home to 
determine who are "suitable children for admission," yet section 1653 confers the 
same authority on the juvenile judge, and when such judge orders a dependent or 
neglected child committed to the children's home, it is made the duty of the super­
intendent of such home to receive the child under section 3090. Section 3090 in 
providing that the children "shall be admitted by the superintendent on the order 
of the juvenile court or of a majority of such trustees," makes it clear that the 
juvenile judge, in cases that come within his jurisdiction, has the same authority 
as the trustees of the children's home have in other cases, in determining what 
children shall be admitted to such home. Of course, he is bound by the provisions 
of the law concerning the age, mental and moral qualifications of the child, when 
committing it to the children's home, but when he has passed upon these questions, 
his judgment is final and not subject to review by the board of trustees, and they 
may not, therefore, refuse to receive a child so committed to the home. The only 
ground I can see, upon which tl)ey might make such refusal, is this; that the child 
presented for admission is afflicted with an infectious or contagious disease. Such 
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disease might, of course, appear after the order of the juvenile court had been 
made, and would justify the superintende-nt in refusing to accept the child. Other 
than this, I can see no legitimate reason for such refusal. 

In reply to your second inquiry, I desire to call your attention to section 3089, 
which provides in part: 

''The home shall be an asylum for children under the age of 18 years 
* * * who are, in the opinion of the trustees, suitable children for admis­

sion by reason of orphanage, abandonment or neglect by parents, or in­
ability of parents to provide for them." 

Nothing is said in this section as to how long the inability of the parents to 
provide for the children must continue. It is my opinion that in the case you 
submit, where the father of the children is dead and the mother is in the hospital 
for several months' treatment, the children may be admitted to the children's home 
by the trustees thereof. 

Your third question compels a consideration of sections 1643 and 3093, General 
Code, as amended ( 103 0. L.. pages 869 and 891 respectively). These sections read: 

"Section 1643. When a child under the age of eighteen years comes 
into the custody of the court under the provisions of this chapter, such 
child shall ~ontinue for all necessary purposes of discipline and protection, 
a ward of the court, until he or she attain the age of twenty-one years. 
The power of the court over such child shall continue until the child at­
tains such age. 

'"Section 3093. All inmates of such home who by reason of abandon­
ment, neglect or dependence have been admitted or who have been by the 
parent or guardian voluntarily surrendered to the trustees, shall be under the 
sole and exclusive guardianship and control of the trustees during their 
stay in such home. until they are eighteen years of age, and if such child 
is placed out or adopted such control shall continue until such child be­
comes of lawful age. A child shall be deemed abandoned, if at any time 
the parents or persons having control thereof are in arrears for his or. her 
board for a period of one year or more. Payment of such board thereafter 
shall not reinstate such parents or persons in the control or guardianship of 
such child, unless such board shall deem it wise." 

Section 1352-3 as amended, 103 0. L., p. 866, reads in part: 

"The board of state charities shall when able to do so, receive as its 
wards such dependent or neglected minors as may be committed to it by the 
juvenile court. County, district, or semi-public children's homes or any 
institution entitled to receive children from the juvenile court may, with 
the consent of the board, transfer to it the guardianship of minor wards 
of such institutions. If such children have been committed to such institu­
tions by the juvenile court that court must first consent to such transfer." 

Section 3089 as amended (103 0. L., p. 890) reads in part: 

"If an inmate of such home (county children's home) is found to be 
incorrigible, he or she shall be brought before a juvenile court for further 
disposition." 
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From a reading of these sections, it is apparent that although under section 
3093, the trustees of the children's home·are given "sole and exclusive guardian­
ship" of children admitted to the home by reason of neglect or dependence, there 
is a continuing jurisdiction vested in the juvenile court, which such court retains 
"for all necessary purposes of discipline and protection" until the child attains the 
age of twenty-one years. The words "sole and exclusive guardianship" in section 
3093 are limited in their meaning by these other sections of the Code, which plainly 
indicate that the protecting arm of the juvenile court remains about the child until 
it has attained the age of twenty years. 

Answering your third question then, it is my opinion that when a dependent 
or neglected child is committed by the juvenile court to the county children's home, 
the trustees of such home are immediately vested with the guardianship and control 
of the child, subject to the continuing jurisdiction of the juvenile court for the 
purpose of discipline and protection. 

\Vhether the juvenile court in its commitment makes the trustees of the home 
the guardian of the child, is of no consequence. The statute (section 3093) does 
this to the extent above mentioned. 

Replying to your fourth inquiry, I beg to again call your attention to that part 
of section 3089, which reads: 

"The home shall be an asylum for children under the age of 18 years 
* * * who have resided in the county not less than one year." 

While it is true that the child in question has not resided in the county for one 
year, yet I do not think this fact would make it ineligible for admission to the 
county children's home. The provision that the child should have "resided in the 
county not less than one year" is not one made for the purpose of placing a limita-· 
tion upon the ages of children to be admitted to the home, but to my mind was 
made for the sole purpose of establishing a residence in the county. In the case 
refer"red to, this is not necessary since the child was born of parents who were 
residents of the county and had been for more than one year. In volume 14 of 
eye., page 843, the following doctrine is stated: 

"An infant being 11011 sui juris is incapable of fixing his domicile, which 
therefore during his minority follows that of the father." 

At page 845 it is stated: 

"The domicile of an infant, after the deat11 of both parents, will be that 
of the parent who died last." 

The provision, therefore, that a child should have "resided in the county not 
less than one year," is not applicable to the case mentioned and the child may be 
admitted to the home. 

Attention is called, however, to that part of section 3089, which reads: 

"The house shall be an asylum for children under the age of 18 years 
* * * who are in the opinion of the trustees suitable children for admission 
* * *.'' 

By virtue of this provision, if the trustees are of the opmton that there are 
not proper facilities in the home to care for a child of such tender age, and for 
that reason deem it a child not "suitable for admission," they may refuse to 
accept it. v 
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In answering your fourth question I have stated that the infant, whose parents 
are residents of the county, may be admitted by the trustee~ to the children's home. 
I ha\'e also stated that if the trustees deem the child, by reason of its tender age, 
not suitable for admission, they may refuse to accept it. However, inasmuch as 
they may accept it, it follows that if they desire to do so, and yet deem it unwise 
to keep the child in the home, they may contract with proper families to board and 
care for it, regardless of whether it is below or above the age of three years. 
This answers the fifth and last question submitted. 

970. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

HITCHii\G POST-RIGHT OF MUNICIPALITY TO C011PEL REPLAC­
ING A HITCHING POST ORIGINALLY PLACED BY PROPERTY 
OWNER 

A numicipality has 110 authority to compel a property owner to replace a hitch­
ing Post in front of his property, which had originally been placed there by a property 
ozcmer. 

CoLUMBUS, Omo, June 6, 1914. 

HoN. GEO. C. VoN BESELER, City Solicitor, Painesville, Ohio. 
DEAR Sm :-I have your letter of February 17th, which is in part as follows: 

"'A' is the owner of a business block in the city of Painesviiie which 
abuts upon a public street in the closely built up business section of the city. 

"'A' has erected at the edge of the sidewalk hitching posts (so called) 
which consist of upright iron pipe embedded in concrete. 

"'A' sells to 'B' said property. 
" 'B' not desiring the public to hitch in front of his property removes 

all said hitching posts. 
"Query. Has the city of Painesville the authority to compel the re­

placing o_f such hitching posts, they not having been maintained there contin­
uously during a period of twenty-one years (if such condition, did it exist, 
affects the question)." 

It appears from your statement of facts that the hitching posts were originally 
erected in front of this property by the person who then owned the same, pre­
sumably for some benefit which he believed would accrue to him in a business 
way from permitting the hitching of horses .in front of his place of business. The 
erection of such posts was wholly voluntary on the part of such owner and the 
municipality was without power or authority to compel him to erect them. The 
present owner of this property has the right to say whether he will maintain hitch­
ing posts for the benefit of the public and if he does not desire to do this, the 
municipality cannot compel him to do it. 

I am of the opinion that the city of Painesville cannot compel "B" to replace 
such hitching posts in front of his property. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 



756 

971. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-RIGHT TO CHARGE FOR 
WATER USED IX \VATERIXG TROUGH OR PUBLIC DRINKING 
FOU.:\T AIN 1.:\ VILLAGE STREET-CITY HALL. 

Tlze board ~f trustees of public affairs cauuot require tlze village cozmcil to pay 
for water furnished for watering troughs or public drinking fountains installed 011 a 
village street, said <.-ater being furnished from a municipalf:y owned plaut. Such board 
of public. affairs cazwot charge for water furnished and used in village city hall, 
even though part of such hall is rented as a lodge room. 

CoLUMBUS, OHIO, June 6, 1914. 

Ho:-:. \V. B. :\JoORE, Legal Counsel, Village of Lisbo11, Ohio. 
DEAR SIR :-Under elate of l\Iay 8, 1914, you wrote asking my opinion on cer­

tain questions stated by you, as follows: 

··(a) Can the board of trustees of public affairs conducting a munic­
ipal waterworks require the village council to pay for water furnished for 
a watering trough installed on a village street jointly by the council and 
the board of trustees of public affairs for public use, and generally so used? 

•· (b) Can such charge be so made for water supplied to a public 
drinking fountain installed by the village council upon a public square? 

" (c) Can such charge be made for water furnished and used at the 
village city hall, which is owned by the village and used for village pur­
poses, but part of which is rented as a lodge room?" 

Among the enumerated powers of municipal corporations, section 3619, General 
Code, provides as follows: 

"To provide for a supply of water, by the construction. of wells, pumps, 
cisterns, aqueducts, water pipes, reservoirs and waterworks, for the protec­
tion thereof, and to prevent unnecessary waste or water, and the pollution 
thereof. To apply moneys received as charges for water to the mainte­
nance, construction, enlargement and extension of the works, and to the 
extinguishment of any indebtedness created therefor." 

By section 3648 of the General Code, among other things, municipalities are 
given power to establish, maintain and regulate drinking fountains and water 
troughs. By section 4357, General Code, it is provided among other things, that in 
each village in which a waterworks is situated, or when council orders waterworks 
to be constructed, or to be leased or purchased from any individual company or 
corporation, council sha.11 establish ,at such time a board of trustees of p.ublic 
affairs for the village, which shall consist of three members, residents of the village, 
who shall be each elected for a term of two years. 

Section 4361 of the General Code, as amended 103 0. L., p. 561, provides that 
the board of trustees of public affairs shall 111anage, conduct and control the water­
works, furnish supplies of water, and appoint necessary officers, employes and 
agents. It is further provided that such board may make such by-laws and reg­
ulations as it may deem necessary for the safe, economical and efficient manage­
ment and protection of such works, and that such by-laws and regulations, when 
not repugnant to the ordinances of the village or to the constitution or laws of the 
state, shall have the same validity as ordinances. The section further provides 
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that for the purpose of paying the expenses of conducting and managing such 
waterworks, of making necessary additions thereto and extensions thereof, and of 
making necessary repairs thereon, such trustees may assess a water rent of suf­
ficient amount, in such manner as they cfeem most equitable, upon all tenements 
and premises supplied with water, and that when such rents are not paid, the 
trustees may certify the same over to the auditor of the county in which such plant 
is located, to be placed on the duplicate and collected as other village taxes. Or, 
they may collect the same by action at law in the name of the village. 

By section 4362, General Code, it is provided that when waterworks are owned 
and operated by a village which receives its fire protection therefrom, and the 
proceeds from the operation of such plant is insufficient to pay the expenses of 
operating the same, the council of the village may levy a tax not to exceed five 
mills on each dollar valuation of the taxable property listed. for taxation in such 
village, real and personal, to pay the running expenses and extensions made there­
to, after applying the proceeds ther~from, which tax shall be in addition to all 
other taxes authorized by law. 

-The council of municipalities is given certain supervision over the management 
oi waterworks therein situated. Touching this point, section 3962, General Code, 
provides as follows: 

"The council of a municipality in which waterworks are situated or 
in progress of construction may appoint a committee for the investigation 
of all books and papers, and all matters pertaining to the management of 
the waterworks, at least once a year, and oftener, if necessary, by reason 
of neglect of duty or malfeasance o;1 the part of any officer of the works. 
Any such officer found by such committee so offending shall be liable to 
removal from office by the council." 

Section 3963 of the General Code, provides that no charge shall be made by 
the board for supplying water for certain purposes, among which are "the use of 
any public building .belonging to the corporation." I note that no mention is 

made in this section of water troughs and drinking fountains. 
It is evident from the foregoing that the primary control and management of 

a waterworks in villages are vested in the board of trustees of public affairs and 
that for most purposes such board in its ma;1agement of the waterworks is not 
subject to the control of council. Nevertheless, as a matter of course, the village 
in its corporate capacity is the sole owner of the waterworks and all its accessories 
of pipes, plugs, hydrants, buildings, machinery and all fixtures and appurtenances 
belonging thereto, and the board of trustees has no interest or ownership in any 
of these. The board as such, is a mere agency of the village for maintaining and 
operating the waterworks, with full power for effectuating those purposes. 

Waterworks Commissioners vs. Sewickley, 159 Pa. State, 194, 198. 

With respect to the particular questions presented, it may be noted that with 
respect to third persons at least, exemption from payment for water supplied is 
never inferred and where a charter or statute requires water to be furnished free 
of charge to certain institutions, this duty will be confined to the uses substantially 
provided for in the statute and to no other. 

People vs. Willis, 23 1\Iisc. I:\. Y., 545. 

It has been held that where a municipality operates waterworks through its 
agents, it may be supplied with water for certain municipal purposes free of charge. 
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Thus in the case of \Vaterworks Commissioners vs. Sewickley, supra, it was held 
that where a municipality erects and maintains waterworks and the board of water 
commissioners act as its agent, in so doing the municipality may, without the 
consent of the commissioners, use the water from the waterworks to sprinkle the 
streets, and lay sewers. 

\Vith respect to the question at issue, in the case just noted the court in its 
opinion says : 

"It is apparent that the sole am! exclusive right and power to determine 
when water is required for cleaning streets and constructing and using 
sewers, is vested in the borough. But if the borough possesses this right 
and power, it cannot be trammeled oi controlled by any other authority in 
the full performance of its functions in these regards. It must have the 
water, and it has the sole power to determine when and to what extent the 
water must be used. It is the exclusive owner of the entire water supply 
and works of the municipality; the purposes for which it needs the water 
are of an entirely public character and to deny the borough the right to 
use the water for those purposes is to simply prevent it from performing 
its plain legal duties. We are very clear that this power is possessed by 
the borough exclusively, and that the water commissioners have no right 
or power to interfere with the borough in the exercise of this class of its 
functions." 

In the case of Water Commissioners vs. Detroit Citizen's Street Railway, 131 
.Mich., page 1, it was held that where a city water board is authorized to fix and 
collect rates for furnishing water to private consumers, this gives no implied 
authority to levy rates on the city for water used by it for hydrant and drinking 
purposes. The purposes to be subserved in the establishment and maintenance of 
waterworks in a municipality is to furnish water for the public and private uses 
of the inhabitants of the city, and there is no express provision for payments for 
water used for general and ordinary public purposes, nor is any pertinent or ef­
fective provision made for the collection by the board of trustees for water used 
by the village .for public purposes. As has been suggested, it would seem that it 
would be taking an anomalous position to hold that the board of trustees, which 
is but the authorized agency of a Yillage in operating waterworks therein, may 
charge the village itself for water used for authorized public purposes, and on these· 
considerations I am constrained to the position that the questions submitted by you 
should be answered in the negative. 

With respect to your third question, I note that it is specifically provided in 
section 3963, that no charge shall be made for water supplied for the use of any 
public building belonging to the corporation. The "city hall" of a village is un­
doubtedly in every sense a public building and the fact that a part of it may be 
rented by the village for private use occasionally, does not make such building any 
the less a public building. 

Bates vs. Bassett, 60 Vt., 535. 
Greenbanks vs. Boutwell, 43 Vt., 207. 
Camden vs. Camden, 77 Me., 530. 
Wheelock vs. Lowell, 196 Mass., 220. 

I am of the opinion, therefore, that the board of trustees cannot require the 
village to pay for water furnished for the purposes indicated by the questions 
presented by you. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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972. 

DISPOSIXG OF STOCK AXD BOXDS RECEIVED PRIOR TO THE 
EXACT~IENT OF THE "BLUE SKY LAW" AXD PRIOR TO THE LAW 
CREATIXG THE PUBLIC UTILITIES CO~tMISSI0~-"BLUE SKY 
LAW"-PUBLIC UTILITIES COMMISSION. 

Where a railroad entered into a contract with A for building a part of a 
road, and assigned iH payment thereof certai1~ bonds aud stock of the corporation; 
A failed to turn back such stock and bo11ds, and the railroad company the1~ entered 
into a contract with B in the same manner. B subsequently assigned the co1ztract 
to C, together with stock and bonds. B received the stock and bonds prior to the 
"blue sky" law, and prior to the law creating the public lttilities commission, con­
sequently the securities were not authorized by the public utiliffes commission. B 
assigned to C subsequent to the "blue sky law" and subsequent to the enactment 
of the public utilities act; C now desires to disPose of such stock and bonds to raise 
mone:v to carry,• orlf the contract. 

In such case, B and his assignee C are bona fide owners of such stock; B ~uas 
uot a dealer under the "blue sky law" in his assigning the stock to C. C can dispose 
of such stock and bonds in his hands for the purpose of raising money to carry 
out his contract with the railroad company without securing a license as provided 
in the '~blue sky law" by reason of the exception (a) stated in section 6373-2, GC11-
eral Code, not being a dealer, but a bona fide owner of such stock and bonds, and 
disposing of the same for his own account; further, the proposed disposal of the 
stock a11d bonds in the hands of C is not required to be certified, since C would be 
acting solely in his own right in the disPosal thereof. 

The disposal of stock and bonds received prior to the enactment of the "blue· 
sl~y law" and prior to the law creati11g• the public utilities commission does not come 
within the provisions of the statute with respect to either the license or certification 
therein provided for, and they may be disposed of without either such license or 
certificate. 

CoLUMBUS, OHio, June 6, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 
DEAR SIR :-On April 21, 1914, you wrote asking my opinion on facts stated 

by you, as follows: 

"The Cleveland, Barberton, Coshocton and Zanesville Railway Com­
pany was incorporated in April, 1909, under the laws of the state of 
Ohio with a capital stock of $1,000,000.00 for the purpose of constructing, 
equipping and operating a line of electric railway between Cleveland, Zanes­
ville and other points in the state of Ohio, and on the 22nd day of October, 
1910, for the purpose of constructing and equipping a line of its road be­
tween Cleveland and Orrville, the railway company increased its capital 
stock to $2,000,000.00 and authorized and executed the issue of first mort­
gage coupon bonds to the amount of $2,000,000.00 in the amount of 
$1,000.00 each, and to secure payment of said bonds, executed and delivered 
to the Guardian Savings & Trust Company of Cleveland, as trustee, a 
mortgage on this property, and on the 3rd day of November, 1910, the 
railway company caused said bonds to be placed in the hands of said trust 
company as trustee, and in September, 1910, the company sold and assigned 
to A. D. Mayo & Company, $1,750,000.00 of its bonds and $1,050,000.00 of 
its capital stock, and in consideration therefor Mayo & Company agreed 
to construct and equip said line of railway. 
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''Later, on the 9th day of February, 1911, the railway company entered 
into an agreement with one William Knox, whereby the said company 
sold, assigned and transferred to said Knox $2,000,000.00 face value of its 
bonds and $1,400,000.00 par value of its stock, the portion of its bonds and 
stock theretofore assigned to Mayo having been reassigned to said com­
pany, on failure of said Mayo to complete the contract, and said Knox 
agreeing to construct and equip said line between "Cleveland and Orrville. 

"Later, in December, 1913, the said Knox sold and assigned to one 0. 
F. Clifford, of Clarence Hobson & Company, of Newark, N. ]., all his right, 
title and interest in and to said construction contract and the bonds and 
stock heretofore mentioned. These securities were issued by the company 
prior to the enactment of the law creating the public utilities commission 
of Ohio, and consequently the issuance of said securities was not authorized 
by the public utilities commission of Ohio. 

"Are the securities, being those of a character which would properly 
come within the jurisdiction of the public utilities commission had that 
commission been in existence at the time of their issuance, subject to ex­
emption, and do they require certification at the hands of the banking 

. department under the act of April 28, 1913, entitled, 'An act to regulate the 
sale of bonds, stocks, etc?' Second. Is Mr. Clifford's .right to such secur­
ities such as would constitute him a bona fide holder for value prior to the 
enactment of the said act of April 28, 1913, and is his holding one which 
would authorize him to dispose of the securities in Ohio without the neces­
sity of obtaining a license so to do? 

"Mr. Clifford and his associates are now actively engaged in the work 
of organizing for a disposal of the securities and realizing funds to push 
the construction and equipment of the road, and an early reply to this re­
quest will be appreciated both by the department and Mr. Clifford and his 
associates." 

Section 63i3-l, General Code, provides as follows: 

"Except as otherwise provided in this act, no dealer shall, within this 
state, dispose or offer to dispose of any stock, stock certificates, bonds, 
debentures, collateral trust certificates or other similar instruments (all 
hereinafter termed 'securities') evidencing title to or interest in property, 
issued or executed by any private or quasi-public corporation, copartner­
ship or association (except corporations not for profit), or by any taxing 
subdivision of any other state, territory, province or foreign government, 
without first being licensed so to do as hereinafter provided." 

Section 63i3-2 excepts from the meaning of the term "securities," certain in­
struments therein designated, and among them the following: 

(1) "Mortgage bonds and notes (other than corporate bonds where more 
than fifty per cent. of the entire issue is not included in a sale to one purchaser) 
secured by a ·bona fide mortgage on real estate." 

(2) "Securities of quasi-public corporations, the issuance of which has been 
authorized by the public service commission of this state." 

This section, further excepting conditionally certain persons both natural and 
artificial from the meaning of the term "dealer," defines that term as follows: 

"The term 'dealer,' as used in this act, shall be deemed to include any 
person or company, except national banks, disposing, or offering to dispose, 
of any such security, through agents or otherwise, and any such security, 
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through agents or otherwise, and any company engaged in the marketing or 
flotation of its own securities either indirectly or through agents or under­
writers or any stock promotion scheme whatsoever." 
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Among those so excepted from the meaning of the term "dealer" are the 
following: 

"(a) An owner, not the issuer of the security, who disposes of his 
own property, for his own account; when such disposal is not made in the 
course of repeated and successive tra_nsactions of a similar character by 
such owner; or a natural person, other than the underwriter of the se­
curity, who is the bona fide owner of the security and disposes of his own 
property for his own account." 

The sections of the General Code, above noted, are part of an act passed orig­
inally April 28, 1913, entitled "An act to regulate the sale of bonds, stocks and 
other securities * * * and to prevent fraud in such sales;" and of course the trans­
actions mentioned in your communication as occurring prior to this date, are in 
nowise affected by said provision. It is likewise apparent that the transaction in 
December, 1913, whereby said William Knox sold and assigned to 0. F. Clifford, 
all his right, title and interest in the construction contract and to the stock and 
bonds mentioned in your communication, was not as to such stock and bonds an 
act requiring a license from your department, for the reason that with respect 
to said transaction, Knox was not a dealer "but came within the exception (a) of 
section 6373-2, General Code, before noted, as a bona fide owner of stock and bonds, 
who disposes of the same for his own account and not in the course of repeated 
and successive transactions of a similar character." 

The only questions presented are those affecting 0. F. Clifford and concerning 
hi& right to dispose of the stock and bonds in his hands without securing the license 
provided for in the act, and without having his disposals of said stock and bonds 
certificated as in said act provided. 

In the first place, I am inclined to the view that the fact that this stock and 
these bonds were of such a character as would, if issued now. require the author­
ization of the public utility commission, is wholly immaterial. All securities which 
otherwise come within the provisions of the act in question are subject to its pro­
visions except insofar as excepted by the provisions of the act itself. It suffices 
to say that although the securities. of a quasi-public corporation, the issuance of 
which has been authorized by the public service commission, are excepted from 
the provisions of the act requiring that their sale or disposal be by a licensed person, 
the fact remains that the issue of the securities here in question has not been 
authorized by any such commission. 

However, it appears from the facts stated, that the contract for the construc­
tion of the railway line of the company issuing these securities, being held by said 
Knox, was assigned and transferred by him to said Clifford, and that as a con­
sideration for the contract of said Clifford to construct said line, the stock and 
bonds received by Knox from the company were assigned and transferred to Clif­
ford. It further also fairly appears that the only purpose of Clifford in effecting 
the propo5ed disposal of such stock and bonds is to secure money with which to 
carry out his contract for the construction of said line. Under these facts, I am 
of the opinion that the proposed disposal of this stock and these bonds by Clifford 
likewise comes within exception (a) of section 6373-3, above noted. 

A further question presented is whether the proposed disposal of the stock 
and bonds in his hands is required to be certificated under the provisions of the act, 
above noted. 
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Section 6373-14, General Code, provides: 

"For the purpose of organizing or promoting any company, or assist­
ing in the flotation of the securities of any company after organization, 
no issuer or underwriter of such securities and no person or company 
for or on behalf of such issuer or underwriter shall, within this state, dis­
pose or attempt to dispose of any such security until such commissioner 
shall issue his certificate as provided in section 6373-16 of the General 
Code, which shall not be done until; together with a filing fee of five dol­
lars, there be filed with the commissioner the application of such issuer or 
underwriter for the certificate provided for in section 6373-16, General 
Code." 

Section 6373-16, above referred to, provides that the superintendent of banks 
as "commissioner'' shall have power to make such examination of the securities 
mentioned in section 6373-14 as he may deem advisable; and if it shall appear that 
the law has been complied with and the business of the applicant is not fraudulently 
conducted, and that the proposed disposal of such securities is not on grossly un­
fair terms, and that the issuer of the same is solvent, then upon the payment of 
a fee of $10.00, the commissioner shall issue his certificate to that effect, authorizing 
such disposal; but that if it shall not affirmatively so appear, he shall notify the 
applicant in writing, of his refusal to issue such certificate authorizing the disposal 
of the securities. 

It is manifest that the only regulation provided for with respect to the sale 
of securities is that affecting an issuer or underwriter of such securities, and any 
person or company acting for or on behalf of such issuer or underwriter in organiz­
ing or promoting a corporation or assisting in the flotation of its securities. 

The issuer of the securities in question, to wit, The Cleveland, Barberton, 
Coshocton & Zanesville Railway Company is not_ affected by the provisions of the 
sections above noted, providing for certification, for the reason that the securities 
in question were issued before this act was passed. As before noted, it appears 
that said 0. F. Clifford is now the bona fide holder of said bonds of the company, 
and of its stock to the amount of $1,400,000.00, and that the same was transferred 
to him in consideration of his contractual obligations to construct the line of said 
railway company. 

On the foregoing facts ] am of the opinion that l\Ir. Clifford is not an under­
writer of the securities in question, nor is he a person acting on behalf of the issuer 
or any underwriter in his proposed disposal of the same for the purposes of raising 
money to enable him to carry out his contract. 

The terms "underwriting" and "underwriter" have a well defined meaning in 
the affairs of corporate organization and promotion, and it is quite clear that word 
"underwriter," as used in section 6373-14, was used in such defined and understood 
sense. 

"Underwriting means an agreement made before the shares are brought 
before the public, that in the event of the public taking all the shares or 
the number mentioned in the agreement, the underwriter will take the 
shares which the public do not take. (Cook on Corporations, section 14.) 

"Underwriting is a guarantee of the sale of the underwritten securities 
at a specified minimum price. lt is, in fact, a conditional subscription for 
such securities. the underwriters obligating themseh·es to purchase at a 
specified price all of the underwritten securities not sold at an advanced 
price at public offering or otherwise, on or before a fixed elate, or within 
a certain time of the underwriting. (Conyngton on Corporate Organiza­
tion. section 218.)" 
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That the term "underwriter" is used in this sense in the provisions of section 
6373-14 above noted is apparent from other provisions of this section providing, 
among other things, that the section shall not apply where the issuance of the 
securities has been approved by the public service commission or like body, or 
where the sale is made by or on behalf of an underwriter who, in' good faith and 
not for the purposes of avoiding the provisions of the act, purchases the securities 
so afterwards sold by him, and pays therefor in cash or its equivalent, before 
attempting to sell the same, not less than ninety per centum of the price at which 
such securities are thereafter sold by him. 

On the considerations above noted, I am of the opinion that :\Ir. Clifford does 
not come within the provisions of section 6373-14, making provision with reference 
to certification, at all. I further note that this section provides that it shall not ap­
ply to the securities of a common carrier. There are not enough facts stated in 
your communication to advise me whether the company issuing these securities 
comes within the riesignation of a common carrier, as the terms are here used. 
On the whole, however, I am of the opinion that the proposed disposal of the se­
curities of this railway company, now in the hands of Mr. Clifford, does not come 
within the provisions of the statutes with respect to either the license or certifica­
tion therein provided for, and that he may dispose of the same without either such 
license or certificate. 

973. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

PAXA~1A-PACIFIC INTERNATIONAL EXPOSITION-DIRECTING COM­
~~ I ~SlONER-COMPENSATION-VOUCHER-REIMBURSEMENT. 

Under the provisions of house bill No. 8, 104 0. L., the directing commissioner 
of the Panama-Pacific International E:~position has the right to draw a voucher 
on the auditor of state without the concun-encc of the governor and the other 
deputy commissioners. 

This commission also has the right to draw from the state reimbursement for 
his expenses incurred since his original appointment as deputy commissioner in No­
vember, 1913, to date and for compensation from January 1, 1914, to date. 

CoLUMBus, OHio, March 2, 1914. 

HoN. D. B. TORPY, Directing Commissioner for Ohio, Columbus, Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of even elate herewith, re­

questing my opinion as to your authority, as deputy and directing commissioner for 
Ohio at the Panama-Pacific International Exposition, to draw a voucher on the 
auditor of state without the concurrence of the governor and the other deputy 
commissioners. 

You also request my opinion as to your authority to draw from the state re­
imbursement for your expenses incurred since your original appointment as deputy 
commissioner, in Xovember, 1913, to elate; and for compensation from January 1, 
1914, to elate. 

\Vith respect to your second question you state the fact that 111 January, 1914, 
the governor fixed your compensation and directed that it begin on January 1, 1914. 

Your questions invite consideration of several related acts of the general as-
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sembly. However. it will be sufficient for my purpose to consider house bill No. 
8, passed by the late extraordinary session. This act, in a somewhat lengthy pre­
amble, refers to previous legislation authorizing the governor to act as commis­
sioner for the state of Ohio at the Panama-Pacific Exposition, with power to ap­
point and employ deputy commissioners. It then enacts that, 

'"tbe governor is * * * authorized and empowered to appoint a special 
commissioner as directing commissioner * * * which directing commissioner 
shall have such exclusive powers and duties with regard to such exposi­
tion as the governor may confer upon him and shall receive such compen­
sation for his services as the governor may prescribe. (Section !.)" 

Section 2, in full, is as follows : 

"That to further carry out the prov•swns of the act heretofore men­
tioned, passed May 31, 1911, there is hereby appropriated from any moneys 
in the state treasury to the credit of the general revenue fund, and not 
otherwise appropriated, the sum of one hundred thousand dollars, for the 
purpose of erecting a state building in which to house and exhibit the 
state products, of securing complete and creditable display of the interests 
of the state at such international exposition and of paying the expenses 
and compensation, i11cludi1lg such as lzave already bee1t incurred and re­
maiu 1111Paid, of said board of deputy commissioners and such directing 
commissioner and the state auditor is hereby directed to draw his warrant 
from time to time for such portions of said sum so hereby appropriated 
and in favor of such persons as said board of deputy commissioners ·or 
directi11g commiss_io11er shall designate and the state treasurer is hereby 
directed and empowered to pay the same." 

This act, 1 am informed, received an affirmative vote of more than two-thirds 
of the members of each house of the general assembly. 

I am clearly of the opinion that, by reason of the disjunctive phraseology of 
section 2, when it provides who may designate the person in whose favor warrants 
on the appropriation may be drawn, the directing commissioner, without the con­
currence of the other deputy commissioners or of the governor, is authorized to 
make the necessary designation; which, I take it, amounts to the presentation of 
a voucher to the auditor of state. 

In acting under this authority, of course, the directing commissioner should 
present with his designation or voucher such evidence of the nature of the claim 

. upon which it is founded, and the items thereof, as will enable the auditor of state 
to discharge the duties imposed upon him by the general statutes of the state. 

Acconiingly, my answer to your first question is in the affirmative. 
The answer to your second question is likewise in the affirmative. It is true 

that, at the time your expenses as directing commissioner were incurred, and prior 
to the passage of the act above referred to, there was no express authority of law 
for your reimbursement from the state treasury; nor was there any authority of 
law for the governor to act as he did in January, 1914, and to fix a salary payable 
from the present appropriation, which was subsequently passed. But the general 
assembly of the state, however, has special authority, under article II, section 29, 
of the constitution, to pay extra compensation for services already rendered, and 
to allow claims the subject-matter of which has not been provided for by pre­
existing law, upon the single condition that such legislation shall receive the af­
firmative vote of two-thirds of the members elected to both houses thereof. This 
being the fact, in the present case, I am of the opinion that you are authorized to 
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,draw upon the present appropriation, which by express terms recognizes the ex­
penses and compensation already incurred, for the payments referred to in your 
second question. 

974. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-LIQUOR LICEXSIXG BOARD-ENTITLED TO TWO 
SECRET ARIES OR CLERKS IN THE UXCLASSIFIED SERVICE. 

The count3• liquor licensing board is entitled to two secretaries or clerks in the 
unclassified service, under the civil service, since the county liquor licensing board 
is by law authori::ed to appoint a secretary upon authorization of the state board, 
and to appoiut clerks, said boards being such a board as would come under sub­
divisioll 7a, section 8 of the civil service act. 

CoLUMBUS, OHIO, June 12, 1914. 

The State Civil Ser·uice Commission, Columbus, Ohio. 
GENTLEMEN :-Inquiry has been made of this department as to whether the 

county liquor licensing board is entitled to two secretaries or clerks in the un­
classified service under the civil service act. 

Subdivision 7 (a) of section 8 of the civil service act, section 486-8, General 
Code, places the following positions in the unclassified service: 

"Two secretaries or assistants or clerks for each of the elective and 
principal executive officers, boards or commissions, except civil service 
commissions, authorized by law to appoint such a secretary, assistant or 
chief clerk." 

The act providing for the appointment of liquor license comtnrssioners and pre­
scribing their duties is found in 103 Ohio Laws, 216, et seq. 

Section 7 of said act, section 1261-22, General Code, provides for the appoint­
ment of county liquor licensing boards. 

Section 12 of the act, section 1261-27, General Code, authorizes such a board 
to appoint a secretary when approved by the state liquor licensing board. Said 
section provides in part : 

"* * * Should the duties of the county board demand, and upon author­
ization first had from the state board, the county board may appoint a 
secretary and fix his compensation. Such appointment and compensation 
shall be first approved by the state board. * * *" 

Section 13 of the act, section 1261-28, General Code, provides in part: 

" * * * Each board may employ such clerks and employes as it deems 
necessary for the transaction of business and fix their compensation. * * *" 

It appears, therefore, that the county liquor licensing board is authorized "by 
law" to appoint clerks. and a secretary upon authorization of the state board. 
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In answering the question in hand it is not necessary to determine whether the 
word "principal" as used in subdivision 7 (a) of section 8 of the civil service act, 
qualifies the words "boards or commissions." 

Section 9 of article XV of the constitution of Ohio as amended, provides in 
part: 

"* * * License to traffic in intoxicating liquors shall not be granted 
unless the place of traffic under such license shall be located in the county 
in which the person or persons reside whose duty it is to grant such license, 
or in a county adjoining thereto. * * *" 

The legislature has carried out this provision of the constitution when it enacted 
section 16 of the liquor license act, section 1261-31, General Code. This section 
reads in part: 

"It shall be the duty of the <'OUnty liquor licensing boards of the re­
spective counties of the state, and they are hereby authorized to grant, 
issue, renew and transfer, as provided by law, all licenses to traffic in in­
toxicating liquors in the county wherein the board is situated; also to sus­
pend or revoke, subject to the conditions and in the manner provided by 
law, all iicenses granted or renewed in said county; and to perform such 
other duties as may be required by law." 

By virtue of the provisions of this section licenses are granted, rertewed or 
revoked by the county liquor licensing board and not by or through the state board. 

It is my opinion that if the word "principal" as used in subdivision 7 (a), supra, 
of the civil service act, qualifies the word "boards," the county liquor licensing 
board is such a board. This conclusion is reached on consideration of the constitu­
tional provision, as well as of the statutory provisions. 

It is my conclusion, therefore, that the county liquor licensing board is entitled 
to one secretary and one clerk, or to two clerks in the unclassified service. Section 
12 of the liquor licensing act authorizes the appointment of but one secretary, and 
section 13 authorizes the appointment of more than one clerk if such are deemed 
necessary for the transaction of business. 

975. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

ORDINANCE DEFINING A MISDEMEANOR AND IMPOSING A PEN­
ALTY-CONSTITUTIONALITY OF SUCH AN ORDINANCE. 

An ordinance defining a misdemeanor and imposing a penalty of $500.00 onl:J•, 
·without a further alternative of imposing a sentence of imprisonment, is not un­
constitutional as depriving a man of his liberty without trial by fury, even though 
a person convicted thereunder 011 failure to pay such fine could be imprisoned until 
the fine and costs are paid. 

CoLUMBUS, OHIO, June 13, 1914. 

HoN. vVM. F. PoTTING, Member of Ohio Se1tate, Akron, Ohio. 
DEAR SIR :-As previously acknowledged, I have your communication of May 

3, 1914, asking opinion of me with respect to the valid·ity of a certain ordinance 
passed by the council of the city of Akron, April 28, 1913. I have deferred more 
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immediate reply to your communication for the reason that on account of the im­
portance of the question presented, I desired to give this matter my most considerate 
attention. 

The ordinance in question provides as follows: 

"\Vhoever shall engage in or promote any riot, disturbance or dis­
orderly assemblage, or shall organize, promote or be engaged in any party, 
dance or carousal for dissolute persons, or persons of bad repute, shall be 
fined not more than five hundred dollars ($500.00)." 

Among the enumerated powers of municipal corporations in this state, section 
3628, General Code, provides that they shall have power 

"To make the violation of ordinances a· misdemeanor and provide for 
the punishment thereof by fine or imprisonment, or both, but such fine 
shall not exceed five hundred dollars, and such imprisonment shall not 
exceed six months." 

Pertinent to the power of the city to enact the ordinance in question, section 
3658, General Code, provides that municipal corporations shall have power 

"To prevent riot, gambling, noise and disturbance, indecent conduct or 
assemblage and to preserve peace and good order and to protect the prop­
erty of the corporation and its inhabitants." 

With respect to the power of the court to enforce the payment of the fines 
inflicted as punishment for a misdemeanor committed in violation of a statute or 
ordinance, sections 4559 and 4563, General Code, provides as follows: 

"Section 4559. When a fine is the whole or part of a sentence, the 
court or mayor may order that the person sentenced shall remain confined 
in the county jail, workhouse or prison, until. the fine and costs be paid, or 
secured to· be paid, or the offender be otherwise legally discharged. 

"Section. 4563. \Vhen a line, imposed for the violation of an ordinance 
of the corporation, is not paid, the party convicted shall, by order of the 
mayor, or other proper authority, or on process issued for the purposes, be 
committed until such fine and the costs of prosecution are paid, or the party 
is discharged by due process of law." 

The ordinance in question makes no prodsion for imprisonment as a penalty 
for the commission of any of the offenses defined by its terms and this being true, 
it follows that the person charged with the commission of any such offense defined 
by this ordinance, is not on a prosecution of any such offense under this ordina1:ce, 
entitled to a jury trial, notwithstandi:1g that, upon such conviction such person may 
be imprisoned for the purpose n{ enforcing the payment of the fine impuscrl hy 
the court under the provisions of the ordinance. 

Inwood vs. State, 42 0. S., 186. 
State vs. Smith, 69 0. S., 200. 
State vs. Borham, 72 0. S., 31'i3. 
Fletcher vs. State, 18 C. C., 674. 
l\larkle vs. Akron, 14 Ohio, 587. 
Kuback vs. State, 1 X. P. (n. s.), 405. 
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These cases for the most part consider the constitutional prOVISIOns of this 
state, preserving the right of trial by jury to persons accused of crime, and arrive 
at the conclusion that the constitutional guarantee does not cover the case of pros­
ecutio.ns for offenses defined by statutes or ordinances, where imprisonment is_not 
provided as a penalty for the violation of the offense. You inquire particularly, 
however, with respect to the validity of this ordinance in view of article VI of the 
amendments to the constitution of the United States, which provides as follows: 

. "In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the state and district where­
in the crime shall have been committed, which district shall have been pre­
viously ascertained by law, and to be informed of the nature and cause of 
the accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defense." 

It may well be doubted whether the provisions of this article of the United 
States constitution is any more inclusive In its language than the constitutional 
provisions of our own state; but however that may be, it has been established by 
the decisions of the federal courts, that the provisions of article VI, as well as of 
all other articles of the first ten amendments to the United States constitution, 
prescribe limitations on the federal government only and have no relation to the 
governmental regulations of the several states or of their political subdivisions. 

In the case of ex parte Spies, 123 U. S., 166, the court held: 

"The first ten articles of the amendment of the constitution of the 
United States, were not intended to limit the powers of the state govern­
ment in respect to their own people, but to operate on the national govern­
ment alone." 

In its opinion in this case, the court says: 

'"That th.e first ten articles of amendment were not intended to limit 
the powers of the state governments in respect to their own people, but 
to operate on the national government alone, was decided more than a half 
century ago and that decision has been steadily adhered to since." 

In support of its conclusion, the court in the above case cited the following 
cases: 

Barrow vs. Baltimore, 32 U. S., 243, 247. 
Livingston vs. Moore, 32 U. S., 469, 552. 
Fox vs. Ohio, 46 U. S., 410, 434. 
Smith vs. Maryland, 59 U. S., 71, 76. 
Withers vs. Buckley, 61 U. S., 84, 91. 
Walker vs. Sauvinet, 92 U. S., 90. 
Pearson vs. Y ewdall, 95 U. S., 294, 296. 

The foregoing decisions, above state and federal, being of course binding on 
me in the consideration of the question presented by you, I am compelled to the 
conclusion that the ordinance in question is not violative of the constitutional pro­
visions. 

\Vith respect to some of the offenses at least, defined by the provisions of this 
ordinance, the maximum fine prescribed seems unreasonably high. It i~ to be 
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presumed, however, that the court in imposing sentence for the violation of any of 
the offenses thus defined in the ordinance, will fix the fine at an amount commen­
surate with the nature of the offense. However, in the consideration of the 
question presented by you, I have addressed myself only to the constitutional fees 
presented by the enactment of this ordinance and on the considerations above noted. 
I am compelled to the conclusion that there is no constitutional infirmities in the 
ordinance in question. 

976. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE RIGHT OF A CITY OR VILLAGE TO ENTER INTO A CONTRACT 
WHEREBY THE CITY FURNISHES ELECTRIC CURRENT TO THE 
VILLAGE-SUCH CONTRACT SHOULD CONFORM TO ,THE PRO­
VISIONS OF SECTION 6, ARTICLE XVIII OF THE CONSTITUTION. 

The amendatory provisions of section 3809, General Code, 103 0. L., 526, grant­
ing to a city or village the power to purchase electric current, are to be considered 
in connection with the other provisions of said section, as amended, and so con­
sidered the legislative intent appears to grant to a city or village authority to pur~· 
chase such electric current from another municipal corporation, as well as from 
persons, firms, corporations, etc. The authority of a city or village to purchase 
electric current from another municipality clearly appears from the consideration 
of the provisions of section 3809, General Code, authorizing a city or village to pur­
chase electric current, when considered in connection with the provisions of section 
6, article XVIII of the constitution of the state, which provides that any mtmic­
ipality holding and operating a. public utility for the purpose of supplying the service 
or product thereof to the 1111111icipality or its inhabitants may sell and deliver to 
others the surplus product of such public utility in an amount not exceeding fifty 
per centum of the service or product supplied by such utility within the municipality. 
The opinion holds that such contract between a city or village for the purchase 
of electric wrrent from another municipality, should be govemed by the limitations 
of said section of the state constitution as to the amount of the current to be taken, 
and by the provisions of section 3809 as to the term or duration of the contract. 

CoLUMBUS, OHIO, June 13, 1914. 

HoN. C. C. McCORMICK, City Solicitor, Wellston, Ohio. 
DEAR SIR :-As previously acknowledged, I have your favor of April 3, 1914, 

in which you advise that the city of Wellston has its own electric light plant and 
that there is a proposition pending between that city and the village of Hamden, 
whereby the city is to furnish electric current for lighting to the village. Your 
inquiry is with respect to the validity of the proposed and contemplated contract. 

As I view this question, authority for the proposed agreement between the 
municipalities named is to be found, if at all, in the provisions of section 3809, Gen­
eral Code, as amended in 103 0. L., 526. This section as so amended, reads as 
follows: 

"The council of a city may authorize, and the council of a village may 
make, a contract with any person, firm or company for lighting the 

25-A. G. 
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streets, alleys, lands, lanes, squares and public places in the municipal cor­
poration, or for furnishing water to such corporation, or for the collection 
and disposal of garbage in such. corporation, or for the leasing of the 
electric light plant and equipment, or the waterworks plant, or both, of any 
person, firm, company or municipality or for the purchase of electric cur­
rent for furnishing light, heat or power to such municipality or to the in­
habitants thereof for a period not exceeding ten years, and the require­
ment of a certificate that the necessary money is in the treasury, shall not 
apply to such contract, and such requirement shall not apply to street im­
provement contracts extending for one year or more, nor to contracts 
made by the board of health, nor to contracts made by a village for the 
employment of legal counsel, nor to contracts by a municipality for the 
leasing or acquisition of the electric light plant and equipment, or the 
waterworks plant, or both, of any person, firm or corporation therein 
situated." 

Independent of the amendatory provtstons of this section, municipal corpora­
tions have power to establish, maintain and operate municipal lighting, power and 
heating plants and to furnish the municipality and the inhabitants thereof with 
light, power and heat (section 3618). By section 3990, General Code, a municipality 
may not only erect electric works but may purchase or, if necessary, appropriate 
existing plants within the municipality belonging to any person or company. 

By sections 3809 and 3994, municipalities may contract with any person, firm 
or corporation for lighting the streets, alleys, lands, lanes, squares and public places 
therein. Furthermore, independent of the amendatory provisions in section 3809, 
as amended in 103 0. L., 526, a municipal corporation might make a contract for 
the ·leasing of the electric light plant of any person, firm or company therein 
(section 3809, General Code). 

From the foregoing statutory provisions, defining the powers of municipal cor­
porations, it is clear that independent of the amendatory provisions of section 3809, 
such municipalities do not have power to lease an electric light plant and equip­
ment of another municipality, neither do the powers so granted authorize a munic­
ipality to purchase electric current for its own use or for supplying the same to 
its inhabitants. 

Ottawa Electric Light Company vs. Ottawa, 12 Ont., Law Rep., 290. 

Conversely, the power given to a municipality to establish, maintain and oper­
ate an electric light plant and to furnish the municipality and its inhabitants light, 
heat and power, does not authorize such municipality to furnish electricity as a 
commodity to other municipalities. 

Farwell vs. Seattle, 43 Wash., 141. 
Reahill vs. East Newark, 73 N. ]. Law, 220. 

However, in this connection I note. a decision by the Kentucky court of appeals, 
119 Ky., 224, holding that under a statute authorizing certain cities to provide "the 
city and the inhabitants thereof" with light, a city was not prohibited from extend­
ing its electric light service to points without the city limits, when it can do so 
with very little additional expense and in such a way as to result in advantage to 
the city and its inhabitants. The case just cited is not one whet·e current was sold 
or service was rendered to another municipality, but is one where service was 
rendered to inhabitants outside of the city. The conclusions of the court were 
predicated upon the proposition that in the management and operation of an electric 
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light plant, a city does not exercise governmental or legislative powers, but mere 
business powers, and it may conduct such plant in a manner which in the judg­
ment of the city council promises the greatest benefit to the city and its inhabitants, 
and that courts will not interfere with the reasonable discretion of council in such 
matters. A like decision was made by the same court in the case of Rogers vs. 
City of \Vickliffe, 94 S. \\'., Rep., 94, with reference to city waterworks, the court 
holding that a city owning and operating a waterworks system may contract to 
supply water for use outside of the city, where there will be sufficient water re­
maining to supply the residents of the city. 

On the authority of the above cited cases the same court in the case of Dyer 
vs. City of l\'ewport, 123 Ky., 203, held, if a municipality desiring to be supplied 
with water from the city of Xewport had constructed a plant of mains, pipes, etc., 
to supply its citizens with water, that Xewport might lawfully sell it water from its 
plant, but that Xewport could not extend its main into another municipality for 
the purpose of supplying such municipality with water. 

Under the strict rule as to municipalities obtaining in this state, I am not 
persuaded that the above noted decisions are sufficient authority for holding that a 
municipality in this state may sell either water or electric current to another munic­
ipality without express legislative authority to do so. 

Wright vs. Village of Kennedy Heights, 25 C. C. 409; 1 C. C. (n.s.) 195. 

As to water, I note that express authority is given to a municipality having 
waterworks to supply another municipality therewith, or to extend its service to 
persons living outside the corporate limits (sections 3973, 3967, G. C.). 

Looking to the amendatory provisions of section 3809, it will be noted that 
thereby a "municipality" is added to the list of persons, natural and artificial, of 
whom a city or village may lease an electric light plant and equipment and such 
city or village is given power to contract for the purchase of electric current for 
furnishing light, heat and power to such municipality or the inhabitants thereof. 
So that, with respect to the question at hand, said section 3809, G. C., now provides: 

"The council of a city may authorize, and the council of a village may 
make a contract * * * for the leasing of an electric light plant and equip­
ment <; ~, * of any person, firm, company or municipality or for the pur­
chase of electric current for furnishing light, heat or power to such munic­
ipality or the inhabitants thereof, for a period of not exceeding ten years." 

The authority of the municipalities named in your inquiry to enter into the 
contract contemplated, if it exists at all, must rest upon the power granted cities 
and villages to contract for the purchase of electric current, found in this section. 
A valid contract contemplates that both parties are competent to do the things re­
quired by the contract by them respectively to be done, and if the provisions of 
this section, authorizing cities and villages to contract for the purchase of electric 
current, stood alone and unaided, there would be no hesitation in holding that the 
power of purchasing current was limited to a purchase from some person, firm or 
company having a right to sell such commodity; and that a general power in a 
municipality to purchase confers no right in another municipality to sell the cur­
rent desired. I apprehend, however, that if it should fairly appear that a city or 
village is given power to purchase electric current from another municipality, power 
in such other municipality to sell may be inferred. 

Conformable to accepted rules of construction, however, whether a city or vil­
lage is authorized by this section to purchase current from another municipality, 
must be determined upon a consideration of all its provisions and particularly upon 
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a consideration of the provisions of the section with which the power granted to 
purchase current stands in association. Looking to the provisions of section 3809 
as it stands amended, I am inclined to the view that it was the legislative intention 

. to grant to cities and villages authority to purchase electric current for the purpos~s 
named in the statute, from another municipality; as much so as it was the legislative 
intention to authorize a city or village to lease the electric light plant and equip­
ment of another municipality. However this may be, I note that section 6 of article 
XVIII of the constitution of the state, as adopted September 3, 1912, provides as 
follows: 

"Any municipality, owning or operating a public utility for the purpose 
of supplying the service or product thereof to the municipality or its in­
habitants, may also sell and deliver to others any transportation service 
of such utility, and the surplus product of any other utility in an amount 
not exceeding in either case fifty per centum of the total service or product 
supplied by such utility within the municipality." 

The provisions of this section of the constitution indicate that it was intended 
as a present enactment, complete in itself as definitive legislation and that it does 
not contemplate subsequent legislation to carry it into effect. Construed in the 
light of these considerations, this section of the constitution is self-executing. 

Willis vs. Mabon, 48 Minn., 140, 150. 

By force of its provisions, municipalities owning and operating a public utility 
such as an electric light plant, may within the limitations of the section, sell and 
deliver their product to others and as has been before noted, a city or village by 
the provisions of section 3809, is authorized to purchase current for the purposes 
therein designated. It follows on a consideration of the provisions of this section, 
together with those of the constitutional amendment above noted, that within the 
limitations of such constitutional provisions, a city or village may purchase such 
current from another municipality. 

The purchase of electric current by one municipality from another may result 
in the necessity of carrying such current for some considerable distance over wires 
on poles or through conduits. In this connection I note that by the provisions of 
section 3995, General Code, a municipal corporation is authorized to enter upon 
private lands and appropriate so much thereof as is necessary for applying or 
laying down poles, wires and conduits for the purpose of carrying and transmitting 
electricity, while by the provisions of section 3996, General Code, it is provided 
that as far as the rights of the public therein are concerned, the county commis­
sioners as to county and state roads, township trustees as to township roads and 
the council of municipal corporations as to streets and alleys, in their respective 
jurisdictions, may grant to such municipal corporation the right to construct and 
lay poles and wires, and conduits therein, subject to such regulations and restric­
tions as may be prescribed. 

On considerations before noted, I am of the opinion that the city of Wellston 
and the village of Hamden have power to enter into the proposed contract, whereby 
the city is to furnish electric current for lighting, to the village. Such contract 
if made, should of course conform to the limitations of the constitutional provision 
above noted, with respect to the amount of current to be sold, and also with the 
provisions of section 3809, General Code, with respect to the duration of the con­
tract. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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977. 

BOARD OF PARK CO~I:\IISSIOXERS-LICEXSE FOR AUTOl\IOBILES 
AXD ~IOTORCYCLES "USED BY THIS DEP ART~IENT. 

It is ;zecessary for the board of park commissioners to take out a license for 
automobiles and motorcycles used in s11ch departmellt, since tlze same is not ex­
cepted in section 6290, 103 0. L., 763. 

CoLUMBus, OHIO, June 13, 1914. 

HoN. \VALTER f\1. ScHOE:-ILE, City Solicitor, Cincinnati, Ohio. 
DEAR SIR :-Under date of l\Iarch 12, 1914, you submitted for my opinion the 

following: 

"Recently the board of park commtss10ners wanted to know whether 
it is necessary for it to take out licenses for its automobiles and motor­
cycles. The automobiles have large numbers printed on them and also the· 
seal of the city of Cincinnati. The motorcycles are used by the police of 
the park department in patroling their beats. I wrote to the secretary of 
state regarding this, and he was of the opinion that it would be necessary 
for the board to take out licenses. He based this upon the opinion rendered 
by former Attorney General U. G. Denman, dated February 11, 1910. How­
ever, I wish to call your attention to a letter sent our department on May 
22, 1909, wherein the secretary of state held that it would not be neces­
sary for us to take out licenses for the automobile used by the chief of 
fire department, providing that it was used solely for municipal purposes. 
Therefore, I would be glad if you would be kind enough to send me an 
opinion under the present and existing law." 

The opinion to which you refer is found on page 231 of the annual report of 
the attorney general for the year 1910. 

l\Iy predecessor took the position that only those motor vehicles were exempt 
from the provisions of the registration act as were expressly exempted by section 
6290; that is to say, the provisions of that section should be strictly construed and 
the language should not be extended beyond its plain and ordinary significatiou. I 
agree with the conclusion reached by my predecessor as well as the reasoning upon 
which it was based. 

Section 6290 was amended in 1913 (103 0. L., page 763) so as to provide: 

"The term 'motor vehicle' as used in this chapter and in the penal 
laws, except where otherwise provided, includes all vehicles propelled by 
power other than muscular power, except road rollers, traction engines, 
fire engines, fire trucks, police patrol wagons, public ambulances and ve­
hicles run upon rails or tracks." 

It will be noted that while the amended statute made some changes in the classes 
of vehicles to be exempt from registration, it did not include automobiles and 
motorcycles owned and used by a municipal board of park commissioners in the 
exempted cl::lss, and I am of the opinion that such vehicles must be registered. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 
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978. 

DEPUTY SHERIFF 1\IAY NOT RECEIVE COMPENSATION FOR USE OF 
AUTOMOBILE BY HIMSELF OR SHERIFF-PUBLIC POLICY 

A deputy sheriff owning an automobile cannot receive pay from the cou11ty for 
trips driven by himself and sheriff, on the ground that it is against public policy 
to permit Sitch practice. 

CoLUMBUS, OHio, June 13, 1914. 

HoN. ]. B. TEMPLETON, Prosewting Attorney, Wauseon, Ohio. 
DEAR SIR :-I have your letter of April 15th, wherein you inquire: 

"Can the deputy sheriff own an automobile and receive pay from the 
county for trips driven by himself and the sheriff, just the same as an 
outsider or one not connected with the affairs of the county qn? That 
is to say, when a drive is necessary to be made for the service of a sum­
mons or the capture of an indicted party, can such deputy sheriff receive 
from the county pay for the same ];y order of the sheriff." 

Section 2997 of the General Code, provides in part : 

"* * * the county commissioners shall allow the sheriff his actual rail­
road fare and street car fare expended in serving civil processes and sub­
poenaing witnesses in civil and criminal cases, and may allow his necessa1 y 
livery hire for the proper administration of the .duties of his office. Each 
sheriff shall file under oath with the quarterly report herein provided a 
full, accurate and itemized account of all his actual and necessary ex­
penses, including railroad fare, street car fare and livery hire mentioned in 
this section before they shall be allowed by the commis~ioners." · 

The question of whether the words "livery hire" as used in this statute would 
include the hire of automobiles, was decided in the affirmative in the case of State 
of Ohio ex rei. Sartin, vs. Sayre, Franklin County Common Pleas .Court. 

This department has followed that decision and has advised county officials to 
do like.wise. The official relationship between a sheriff and his deputy is so close 
that I deem it contrary to public policy for a sheriff to deal with his deputy in 
matters of this kind. I am of the opinion, therefore, that a deputy sheriff may 
not receive pay from the county for the use of his automobile in the transaction 
of business pertaining to the office of sheriff. 

On April 11, 1913, in an opinion addressed to Hon. Wm. C. Hudson, prosecuting 
attorney of Vinton county, I held that a sheriff under the power given to him under 
section 2997, would have the right to employ members of his own family to take 
care of his horses and vehicles used by him in the discharge of his official duties, 
and if he did employ them, the commissioners should allow for their services, 
providing the charges were just and reasonable. That opinion, however, was based 
solely upon statutory provisions and did not go into the question of public policy. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Gmeral. 
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979. 

VILLAGE-TELEPHOXE CD:IIPAXY FRANCHISE-TELEPHONE COM­
PANY CAXXOT BE CO:\IPELLED TO :\IAINTAIN THE RATE 
AGREED TO IN THE ORDIX AXCE GRANTING THE FRANCHISE 
-RIGHT TO USE VILLAGE STREETS-PUBLIC UTILITIES COMMIS­
SIOX :MAY FIX REASONABLE RATE. 

1. Where a village by ordinance grants a franchise to a telephone company 
for the use of the village streets for the company's poles, wires, etc., and where, as 
one of the conditions of said grant, the telephone company by said ordinance and 
its acceptance thereof agrees to charge only certain designated rates for telephone 
service to its patrons within the municipality, the village cannot compel the tele­
phone company to maiutain the agreed rates for the reason that the telephone 
company takes its right to use the village streets for its poles and u,-ires from the 
state rather than the muuicipality, aud there is 110 consideration supporting the 
agreement of the compauy to maintain the desig11ated rates. 

2. If the present rates of the telephoue company for service within the vil­
lage are unreasonable, the public utilities commission ma~ 011 proper written com~' 
plaiut, and after a hearing of such complaint fix such rates for telephone service 
by the company as are reasonable. 

CoLUMBUS, OHIO, June 13, 1914. 

HoN. F. H. PELTON, Village Solicitor of Willoughby, Society for Savings Bldg., 
Cleveland, Ohio. 

DEAR SIR :-Under date of April 14, 1914, you wrote asking an opinion of me 
as follows: 

"In 1896, an ordinance granting a twenty-five year franchise to the 
Willoughby Telephone Company' was passed by the council of the village of 
Willoughby, and among other provisions section 4 reads as follows: 

"'It is further understood and agreed as one of the conditions of this 
grant, that the price of rental charged by the said Willoughby Telephone 
Company, its successors or assigns to any inoividual company or corpora­
tion subscribers for the use of each telephone instrument shall not exceed 
for residences the sum of eighteen dollars per year and for places of 
business shall not exceed the sum of twenty-four dollars per year.' 

"Since the passage of this ordinance this company has without con­
sulting the council or anyone else on two occasions raised these rates. 
Is it possible for the village to hold the company to the rates as agreed 
upon in the franchise, and if not what powers have the council in this 
regard? Also if the council does not have this power, what procedure 
must be followed to determine whether the rates now charged are reason­
able or not?" 

At the time this contract between the village and the telephone company, fixing 
the rates for telephone service, was entered into, the statutory provisions pertinent 
to the right of such companies to enter municipalities were sections 3454, 3461 
and 3471, Revised Statutes, since carried into the General Code as sections 9170, 
9178 and 9191. These sections are as follows: 
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"Section 3454. A magnetic telegraph company heretofore or here­
after created may construct telegraph lines from point to point along and 
upon any public road':' by the erection of the necessary fixtures, including 
posts, piers, and abutments necessary for the wires; but the same shall 
not incommode the public use of such road. 

"Section 3461. When any lands authorized to be appr(Jpriated to the 
use of a company are subject to the easement of a street, alley, public 
way, or other public use, within the limits of any city or village, the mode 
of use shall be such as shall be agreed upon between the municipal author­
ities of the city or village and the company; and if they cannot agree or 
the municipal authorities unreasonably delay to enter into any agreement, 
the probate court of the county in a proceeding instituted for the pur­
pose, shall direct in what mode such telegraph line shall be constructed 
along such street, alley or public way, so as not to incommode the public in 
the use of the same; but nothing in this section shall be so construed as 
to authorize any municipal corporation to demand or receive any compen­
sation for the use of a street, alley, or public way, beyond what may be 
necessary to restore the pavement to its former state of usefulness. 

"Section 3471. The provisions of this chapter (chapter 4) shall apply 
also to any company organized to construct any line or lines of telephone; 
and every such company shall have the same powers and be subject to the 
same restrictions as are herein prescribed for magnetic telegraph com­
panies." 

Construing these sections, the court in the case of State vs. Telephone Com­
pany, 72 0. S., 60, 70, says: 

"Taking these sections with others in the same chapter, it seems clear 
that telephones have their grant directly from the state "through its general 
assembly, to occupy the roads, streets and highways with their lines and 
fixtures and that a grant for that purpose from the municipality is not 
necessary. These statutes were so construed in Zanesville vs. Telegraph & 
Telephone Co., 64 0. S., 67." 

In the case of Farmer vs. Telephone Company, 72 0. S., 526, it was held that a 
stipulation fixing rates of telephone service in an ordinance, permitting a telephone 
company to use the city streets for its poles and wires, was not a valid and en­
forceable contract, though the ordinance togeth,.r with the rates so fixed had been 
accepted by the telephone company. In this case the court followed the case of 
Macklin vs. Home Telephone Company, I. C. C. (n. s.) 373, 70 0. S., 507, where 
the same question was inyolved. In both cases the decision as to the invalidity 
of the contract as to rates, was placed on the ground that the telephone company 
took its right to use the streets and public ways of a municipality by legislati·,re 
grant from the state, and that the municipality possessed nothing in the way of a 
valuable right to bestow upon the telephone company, as a consideration for its 
agreement to maintain the rates fixed by the ordinance. 

It follows from these decisions that the village of Willoughby is without 
power to compel the telephone company to observe the rates fixed in the ordinance 
or to maintain the same. 

Sections 614-2 and 614-Za, General Code, the same being a part of the public 
utilities act, define and classify a telephone company as a public utility; and as such 
it is made subject to the provisions of that act. Section 614-16 of the General Code, 
provides in part as follows. 
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"Every public utility shall print and file with the commtsston, within 
90 days after this act takes effect, schedules showing all the rates, joint 
rates, rentals, tolls, classifications and charges for service of each and 
every kind by it rendered or furnished, which were in effect at the time 
this act takes effect and the length of time the same has been in force, and 
all rules and regulations in any manner affecting the same." 

Section 614-18 provides: 

"No public utility shall charge, demand, exact, receive or collect a 
different rate, rental, toll or charge for any service rendered, or to be 
rendered than that applicable to such service as specified in its schedule 
filed with the commission and in effect at the time. * * *" 

Section 614-21, General Code, provides: 

"Upon complaint in writing, against any public utility, by any person, 
firm or corporation, or upon the initiative or complaint of the commis­
sion that any rate, fare, charge, toll, rental, schedule, classification or serv­
ice, or any joint rate, fare, charge, toll, rental, schedule, classification or 
service rendered, charged, demanded, exacted or proposed to be rendered, 
charged, demanded, or exacted, is in any respect unjust, unreasonable, un­
justly discriminatory, or unjustly preferential or in violation of law * * * 
the commission shall notify the public utility complained of that complaint 
has been made and of the time and place when the same will be considered 
and determined which notice shall be served upon the public utility not less 
than 15 days before such hearing and shall plainly state the matters or 
things complained of. The commission shall, if it appears that there are 
reasonable grounds for the complaint, at such time and place proceed to 
consider such complaint and may adjourn the hearing thereof from time to 
time. The parties thereto shall he entitled t-o he heard, represented by 
counsel and to have process to enforce the attendance of witnesses." 

Section 614-23, provides: 

"Whenever the commission shall be of the opinion, after hearing, that 
any 'rate, fare, charge, toll, rental, schedule, classification or service, or any 
joint rate, fare, charge, toll, rental, schedule, classification or service ren­
dered, charged, demanded, exacted or proposed to be rendered, charged, de­
manded or exacted, is, or will be unjust, unreasonable, unjustly discrim­
inatory or unjustly preferential or in violation of law * * * the commis­
sion shall, with due regard among other things, to the value of all the 
property of the public utility actually used and useful for the convenience 
of the public, * * * and all such other matters as may be proper, accord­
ing to the facts in each case, fix and determine the just and reasonable 
rate, fare, charge, toll, rental or service to be thereafter rendered, charged, 
demanded, exacted, or collected for the performance or rendition of the 
service, and order the same substituted therefor; and thereafter, no change 
in the rate, fare, toll, charge, rental, schedule, classification or service, shall 
be made, rendered, charged, demanded, exacted or charged by such public 
utility without the order of the commission, and any other rate, fare, toll, 
charge, rental, classification or service shall be deemed and held to be un­
just and unreasonable, prohibited and unlawful." 
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It thus appears that though the village is without power to compel the telephone 
company to maintain the rates fixed in its contract, yet that it may be compelled 
on proper complaint to the public utilities commission to maintain such rates as are 
reasonable. On the hearing of such complai~t, though the contract as to rates is 
not binding or enforceable against the company, it would be of evidential value as 
indicating that the rates fixed in such contract were at the time reasonable. 

In reaching the conclusion· that the village cannot compel the telephone com­
pany to observe its contract rates as to service, I assume that in pursuance of the 
contract, the company entered the streets of the village in the usual way, by the 
erection of the necessary fixtures, including posts, piers, and abutments necessary 
for the wires and that the matter of underground conduits for such wires did not 
enter into the contract between the village and the company. Tlie point to the 
suggestion just noted is, that though a telephone company may under statutory 
provision, enter the streets of a municipal corporation with its usual overhead 
fixtures, without the consent of the municipality, yet it does not have the right to 
enter upon such streets for the purpose of digging them up and laying conduits for 
its wires without municipal consent, (73 0. S.,64), and an agreement by the munic­
ipality, granting such consent would, I believe, be a sufficient consideration to sup­
port any agreement by the company having proper relation to the franchise granted, 
whether such agreement be one as to rates or otherwise. 

980. 

Rochester Telephone Company vs. Ross, 125 App. Div., 76; 195 N. 
Y., 429. 

Peoples vs. Telephone Company, 192 Ill., 307. 
Beerth vs. Detroit City Gas Co., 152 Mich., 654. 
Columbus Citz. Telephone Co. vs. Columbus, 88 0. S., 466. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

WORKMEN'S COMPENSATION ACT-THE RIGHT OF ADMINISTRATOR 
OR PERSONAL REPRESENTATIVE TO RECEIVE A BALANCE 
WHERE THE AWARD HAS NOT BEEN FULLY PAID TO THE IN­
JURED EMPLOYE. 

The pa:ymeut of compensation under the compensation act does not cease upon 
the death of the injured employe to whom an award has been made under section 
33 of said act and to whom the whole amount of the award has not been paid prior 
to his death, for the reason that as soon as an award is made, the full amount im­
mediately becomes vested, though paid in installments, and the unpaid balance 
becomes part of the employe's estate,· said balance should be paid to the adminis­
trator or to those entitled thereto, and if the estate is settled without an adminis­
trator, those ·receiving such unpaid balance should be required to give bond. 

CoLUMBUS, 0Hro, June 13, 1914. 

HoN. WALLACE D. YAPLE, Chairman, Industrial Commission of Ohio, Columbus, 
Ohio. 
DEAR SIR :-Under date of October 23, 1913, you write as follows: 

"We desire your opinion as to whether payments of compensation 
should cease upon the death of an injured employe to whom an award has 
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been made under section 33 of the compensation act of 1913, and to whom 
the whole amount of the award had not been paid prior to his death. 

"To give you a concrete example: On ::O.Iay 29, 1913, an award for the 
sum of $536.23 was made to an applicant to cover a permanent partial dis­
ability. Under the rules of this department compensation is not paid in a 
lump sum but is paid in installments every two weeks. In this instance the 
claimant was paid $16.50 every two weeks from the date of the award until 
the date of his decease, a total of $172.05, having thus been paid, leaving 
an unpaid balance of $364.18. 

"If your answer be that payment of this balance should be made from 
the state insurance fund, will you kindly advise us whether we can law­
fully pay it to any other than the personal representative of the deceased." 
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Section 21 of the workmen's compensation act provides for the payment to in­
jured employes such compensation on account of injuries received in the course 
of employment, and such medical, nurse, hospital services and medicine as is pro­
vided in sections 32-40 of the act. 

· Section 32 provides for compensation for temporary disabil,ity, but I note in 
your communication that the award was based on a permanent, partial disability. 
This, as you suggest, is governed by section 33, which provides: 

"In case of injury resulting _in partial disability, the employe shall re­
ceive sixty-six and two-thirds per cent. of the impairment of his earning 
capacity during the continuance thereof, not to exceed a maximum of $12.00 
per week, or a greater sum in the aggregate than $3,750.00. In cases in­
cluded in the followi11g schedule the disability in each case shall be deemed 
to continue for the period specified, and the compensation so paid for such 
injury shall be specified, to wit.: (Here follows a schedule prescribing a 
definite time during which payments shall be made in case specified injuries 
are received). 

As illustrative I shall merely call attention to the first item specified which is 
as follows: 

"For the loss of a thumb sixty-six and two-thirds per cent. of the 
average weekly wages." 

In view of the fact that the award made by you is for a· specified amount, I 
assume that the injury must have been comprehended within one of the items of the 
schedule to which I have just referred, as otherwise it would be impossible for you 
to arrive at a specified amount, for the reason that in other cases of parital dis­
ability the employe is to receive sixty-six and two-thirds per cent. of the impair­
ment of his earning capacity "during the continuance thereof," such continuance 
being indefinite it would be impossible to determine the lump sum to be paid prior 
to the recovery of the injured employe. It is with reference to this class of cases 
wherein no definite sum has been prescribed that Mr. Ruegg on page 404 of his 
work on "employers' liability and workmen's compensation," says: 

"It is thought that the right to compensation given by the act vests in 
the workman as soon as each weekly payment becomes due. If the work­
man dies leaving arrears of compensation, they could, therefore, be re­
covered by his legal representative." 
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The provision of the English act upon which the foregoing statement is based 
authorizes a weekly payment during the incapacity in cases of partial disability. 
After such payments have been continued for six months the employer may pay a 
lump sum, which, if the incapacity is permanent, shall be sufficient to purchase an 
annuity equal to seventy-five per cent. of the annual value of the weekly payments. 
It will be noted that in the Ohio schedule the injury is presumed to continue for a 
definite length of time, and consequently in order to arrive at a proper sum to be 
paid, it is only necessary to multiply the number of weeks of the conclusively pre­
sumed continuance by two-thirds of the average weekly wage. This is in practical 
effect a fixing of the sum to be paid, and the full amount of compensation becomes 
vested immediately upon the happening of the injury. 

This is in harmony with the decision of the House of Lords in United Col­
lieries vs. Simpson, 78 L. J P. C., 129, wherein it was held that the personal rep­
resentative of the mother of an employe killed in the course of his employment, 
was entitled to the compensation provided by the English law, even though the 
mother had died prior to making application for such compensation, she being the 
sole dependent of the killed workman. In other words, the court held that the 
right became vested in the dependent even though she died before she had an op­
portunity of presenti1ig her claim in the manner prescribed by law, and even though, 
as a result of her death, the money paid .would not be for the benefit of any de­
pendent of the decedent. 

This emphasizes the theory that the right of him who is entitled to compensa­
tion vests immediately upon the happening of such injury. When this right is to 
a definite amount, the whole of such amount immediately becomes vested even 
though it is to be paid in weekly installments, and if the beneficiary should die 
before all of the sum has been paid, the unpaid balance becomes part of his estate. 
As the statute makes no provision for the payment of such balance to any designated 
heirs at law, dependents, or next of kin, it must follow that it should be dealt with 
as other personal property of an intestate, and therefore should pass to the personal 
representative. 

I think it would be legal for your board to pay money, however, to those persons 
who would be entitled to take under the laws of distribution, provided such persons 
were of full age, without the intervention of an administrator, if those interested 
in the estate desired to dispense with such appointment, and there was no question 
or doubt as to there being no unpaid claims against the estate, and all those en­
titled to distribution received the same from your commission. 

Should the estate be settled in the way last suggested, it would be advisable to 
take a bond from those receiving the money to save your commission and the state 
insurance. fund harmless from any and all claims that might arise against such 
said fund from any person or persons other than those receiving the unpaid com­
pensation. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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892. 

ROADS-BOXD ISSUE-S:-.IITH LA\V-TEN-}.IILL LD.HTATIOX-LOXG­
\VORTH ACT-:.IAIX :MARKET ROAD-HITE ROAD LAW. 

1. Bonds issued ·now or hereafter without a 1-·ote of the people must be pro­
vided for by levies within the 10-mi/l limitation of the Smith law. 

2. The county commissioners may levy for the state highway improvement 
fund from year to year; the authority to make a levy for a given road is not ex­
hausted when a single levy has been made. 

3. The phrase "subject, however, to the maximum limitation upon the total 
aggregate amount of all levies 11ow in force" found in the new state highway law 
denotes the 10-mil/ limitation of the Smith law, and not the 15-mill limitation. 

4. The debt limit of the state highway improvement law is exclusive a11d the 
Longworth act does not apply to the township's portion. 

5. Bonds issued under the new highway la'lc· are county bonds upon which 
judgment could be obtai11ed against the coul!t}', but the satisfaction of such judg­
mellt would have to be by levying or assessi11g against the township, or specially 
benefited property, and 11ot by levyi11g against the whole county, unless the defi­
ciency is in the cou11ty's portion. 

6. Levies upon the property of the township and assessments upon specially 
benefited property as contemplated by the state highway improvement law constitute 
taxation within the meaning of article XII, section 11 of the constitution. 

7. A main market road designated as such by the state highway commissioner 
is but another name for an intercounty highway, so that such a road may be im­
proved in the 111a1111er provided for the improvement of such highways, and main 
market roads designated as such by the legislature. in the Bite law are routes of 
travel upon which an intercounty highway improvement may be made, as well as 
the kind of an improvement provided for in the Bite law itself. 

8. "The total amotmt of such b01zds issued shalt not be in excess of 1 per cent. 
of the tax duplicate" means that the amount of outstanding bonds of this kind shall 
not be in excess of 1 per cent. and not that a single issue of this kind of bonds is 
limited to 1 per cent., subject to repetition indefinitely, nor that when 1 per cmt. has 
bem issued regardless of the retirement of those first issued, the limit is reached. 

9. There is no authority of law for the submission to the electors of the county 
of a proposition to issue bonds for the purpose of general road improvements, the 
object being to escape the 10-mill limitation of the Smith law. An election upon the 
question of levying taxes for the state highway fund outside of this limitation may 
be held imder section 5649-5 of the Smith law. 

10. Under sections 7181 to 7231, General Code, the whole county is to be taxed 
for the improvement of the specific roads, except insofar as a portion of the cost 
of the improvement is assumed by the taxpayers. 

11. Sections 7219 to 7231, General Code, though in the same chapter are parts 
of ditf erent acts, and for that reason do 110t conflict one with the other. 

12. Section 7217 as amended has the effect of taking the levy to which it relates 
outside of the 10-mill limit. 

13. The levy authorized by section 7217, General Code, may not be made with­
out a vote of the people, under section 7203. 

CoLUMBUS, OHIO, April 27, 1914. 

HoN'. WILLIAM H. VooREY, Prosecuting Attorney, East Liverpool, Ohio. 
DEAR SIR :-1 am in receipt of your letter of :\larch 19th, supplementary to that 

of February 26th, already acknowledged. In these two letters· you submit some 
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fourteen questions ansmg under the state highway laws, stated with particular 
reference to the matter of taxation and the issuance of bonds. 

The first of your questions differs from the others in certain respects and has 
no peculiar relation to the subject-matter of highways. I have made my answer 
to it the subject of a separate opinion which you either will have received by the 
time this opinion reaches you, or will receive soon thereafter. Your other questions 
are as follows: 

"2. If bonds are either now or hereafter issued without a vote of the 
people, must the levy providing for interest and sinking fund be included 
within lhe ten-mill limitation of the Smith one per cent. law, as amended 
103 0. L., 552? 

"3. May the county commissioners levy the tax provided for in sec­
tion 1222-1, General Code, annually, or is the authority to levy therein 
provided for, limited to one year? 

"4. V.'hat is meant by the phrase, 'subject however to the maximum 
limitation upon the total aggregate amount of all levies now in force,' as 
found in section 1222-1, General Code? Does the phrase denote the ten­
mill limitation or the fifteen-mill limitation of the Smith law? 

"5. Is the power of the county commissioners to issue bonds to pay the 
share of the township in a road improvement under the state highway de­
partment law, as provided for particularly by section 1223, General Code, 
limited by the provisions of the Longworth act and particularly section 
3940, General Code, referred to and adopted in section 3295, General Code? 

"6. (a) Are bonds issued under section 1223, General Code for the 
purpose of paying the respective shares of the township and the lands 
assessed only general obligations of the county, or is the cuunty's liability 
representative only the ultimate security for the payment of the bonds, 
being the assessments and taxes to be levied upon the property of the 
township only? 

"(b) The requirement of article XII, section 11 of the constitution 
being that no bonded indebtedness shall be incurred unless provision is 
made for levying and collecting annually by taxation an amount sufficient 
to pay the interest on the bonds and to create a sinking fund for their 
ultimate retirement, what provision of this character must be made by the 
county commissioners when issuing bonds to pay the respective shares of 
the townships and the assessed lands only? That is, would the commis­
sioners be required to provide for the levying and collecting of an annual" 
county tax sufficient to create a sinking fund to pay the interest on the 
bonds, the county to recoup itself out of the proceeds of the taxes col­
lected from the abutting property? Or would the taxes levied against the 
·township's property and the assessment~ levied against the abutting prop­
erty be considered an adequate provision under the constitution? 

"7. Does section 1222-1, General Code, provide for levying taxes for 
both intercounty highways and main market roads? 

"8. Does section 1223, General Code, authorize the county commis­
sioners to issue bonds for both intercounty highways and main market 
roads? 

"9. Does the one per cent. limitation of section 1223, General Code, 
refer to the total amount of bonds issued in a county, the total amount of 
bonds issued in any one year, or the total amount of outstanding bonded 
indebtedness existing at any one time? 

"10. Is there any authority whatever for the submission to the electors 
of a county, of a proposition to issue bonds for the purpose of general 
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road improvements; the object being to avoid the ten-mill limitation of the 
Smith law, assuming this limitation to apply to the levies made under 
section 1222-1, General Code? 

"11. Under sections 7181 to 7231, General Code, both inclusive, may 
the entire county be taxed for the payment of the interest and redemption 
of the bonds issued for the building of the road or must this tax be limi~ed 
to a special district situated within two miles of the road to be improved? 
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"12. Is there a conflict between section 7219 and section 7231, General 
Code, particularly with respect to the time within which the bonds to which 
both refer shall be payable? If there is such a conflict, which section 
controls? 

"13. Section 7217, General Code, as amended, requires the tax author­
ized thereunder to 'conform to the restrictive limitation of the maximum 
15-mill limit,' does this language by inference exclude the tax provided for 
in the section from the operation of the other limitations of the Smith 
one per cent. law? 

"14. Does section 7217, General Code, authorize the levy of a tax with­
out a vote of the people?" 

For convenience I shall repeat the statement of your separate questions in con­
nection with my discussion of each one of them. 

Your second question, which I need not fully repeat, inquires whether interest 
and sinking fund levies, for the purposes of providing for the retirement of bonds 
issued now or hereafter without a vote of the people are to be included within the 
10-m ill limitation of the Smith law? 

I may answer this question in the affirmative without quoting the statute, which 
is section 5649-2, General Code, as amended 103 0. L., 552. This section provides 
for a limitation of ten mills on the aggregate levies of a taxing district and excludes 
certain levies from the operation thereof. The excluded levies are those for in­
terest and sinking fund purposes to provide for the payment of indebtedness, 
"heretofore incurred or any indebtedness that hereafter be incurred by a vote of 
the people." 

The indebtedness which you describe would not fall within either of the classes 
referred to in the statute, and levies for the purpose of providing for it would, 
therefore, come within the 10-mill limit. 

You refer in your question to the amendment of section 5649-5b, 103 0. L., 57. 
This section, as amended, relates solely to the 15-mill limit of the Smith law, and 
the mere fact that it provides that levies under section 5649-1 (which provides for 
the making of sinking fund levies) shall be subject to the 15-mill limitation, in no 
way militates against the conclusion above expressed with respect to the operation 
of the 10-mill limit. The two limitations are cumulative, and each is operative 
within its proper sphere. 

Your third question is as follows: 

"3. l\fay the county commissioners levy the tax provided for in section 
1222-1, General Code, annually, or is the authority to levy therein provided 
for, limited to one year?" 

This question requires a consideration of section· 1222-1, General Code, as found 
in 103 0. L., 458. 1 quote the entire section as therein found, together with section 
1223, General Code, as amended in the same act, which has some bearing upon this 
interpretation : 

"Section 1222-1. For the purpose of providing a fund for the payment 
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of the proportion of the cost and expense to be paid by the county for the 
construction, improvement, maintenance or repair of highways under the 
provisions of this chapter, the county commissioners are hereby authorized 
to levy a tax not exceeding one mill upon all taxable property of the county. 
Said levy shall be in addition to all other levies authorized by law, for 
county purposes, subject however to the maximum limitation upon the total 
aggregate amount of all levies now in force. 

"For the purpose of providing a fund for the payment of the propor­
tion of the cost and expense to be paid by the township or townships for 
the construction, improvement, maintenance or repair of highways U\]der 
the provisions of this chapter, the county commissioners or township 
trustees are hereby authorized to levy a tax not exceeding three mills upon 
all taxable property of the township or townships in which such road im­
provement is situated, in whole or in part. Such levies shall be made in 
addition to all other levies authorized by law for township purposes, sub­
ject, however to the maximum limitation upon the total aggregate amount 
of all levies now in force. A county may use moneys lawfully transferred 
from any fund in place of the taxes required under the provisions of this 
chapter. 

"Section 1223. The county commissioners, in anticipation of the col­
lection of such taxes and assessments, and whenever in their judgment it 
is necessary, are hereby authorized to sell the bonds of any such county in 
which such construction, improvement, maintenance or repair is to be made 
to an amount necessary to pay the respective shares of the county,· town­
ship or townships, and the lands assessed for such improvement, but the 
aggregate amount of such bonds issued shall not be in excess of one per 
cent. of the tax duplicate of such county. Such bonds shall state for what 
purposes issued, and bear interest at a rate not in excess of five per cent. per 
annum, payable semi-annually, and in such amounts to mature in not more 
than ten years after they are issued, as the county commissioners shall 
determine. Such bonds shall be advertised once each week for four con­
secutive weeks in two newspapers published and having a general circula­
tion within the county. Such bonds shall be sold to the highest responsible 
bidder for not less than par and accrued interest. The proceeds of such 
bonds shall be used exclusively for the payment of the cost and expense 
of the construction, improvement, maintenance or repair of the highway 
for which the bonds were issued." 

Your question relates primarily to the interpretation of the first paragraph of 
section 1222-1. It is true that in order perfectly to express an intention to authorize 
the county commissioners to levy an annual tax the general assembly should have 
used the word "annually" in this context. However, the true intention of the legis­
lature may be gathered from all the related provisions. 

Section 1223, General Code, which I have quoted, authorizes the anticipation 
of the collection of the tax provided for in section 1222-1 by the issuance of bonds. 
These bonds may run for a period of ten years. It seems to me from a fair reading 
of the related provisions, that the intention of the legislature was to authorize the 
annual levy of the tax provided for in section 1222-1; so that the power therein 
conferred is not exhausted when it is once exercised; and so also that the power 
to issue bonds under section 1223 is not limited to the anticipation of the collection 
of a single levy. 

There may be a distinction between the first and second paragraphs of section 
1222-1 in this particular: The first paragraph authorizes a levy "for the purpose of 
providing a fund for the payment of the f!roportion * * * to be paid Qy the county 
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for the construction, improvement, maintenance or repair of highways under the 
provisions of this chapter." That is to say, the purpose is to provide for and to 
keep up a county highway improvement fund, not with reference to a particular 
road improvement or a particular enterprise of maintenance or repair but for the 
purpose generally of paying such charges under the state highway improvement 
law as may lawfully be made from time to time against the county. Strictly speak­
ing, of course, this levy is actually for the purpose of providing for the payment 
of bonds to be issued under section 1223, General Code; or at least becomes so 
whenever the bonds are issued, for in that event the proceeds of the tax are applied 
to the payment of the bonds and may not be directly expended for the purpose 
mentioned in section 1222-1. 

On the other hand, the second paragraph of section 1222-1 authorizes a levy 
"for the purpose of providing a fund for the payment of the proportion of the cost 
and expense to be paid by the township or townships for construction, improvement, 
maintenance or repair of highways * * * in which such road improvement is situated 
in whole or in part." The power to make this levy depends. upon the actual location 
of a contemplated road improvement in a given township or townships. The com­
missioners or trustees may. not simply levy this tax for the mere purpose of provid­
ing a continuing fund, but the tax must be related to a particular road improvement. 
Of course, if there is such a road improvement, then for the purpose of maintenance 
or repair a continuing fund may be created. But I do not find it necessary to go 
further into the interpretation of paragraph two of section 1222-1 as your question 
does not directly relate to it. However, the distinction made between the language 
respecting the levying power created by the second paragraph of section 1222-1 and 
that created by the first paragraph of the same section is such as to shed some light 
at least upon the interpretation of the latter. 

For all the foregoing reasons, then, I repeat my conclusion upon your third 
question, which is that the county commissioners may make an annual levy of taxes 
under the authority of the first paragraph of section 1222-1, General Code. 

Your fourth question is as follows: 

"4. ·what is meant by the phrase 'subject, however to the maximum 
limitation upon the total aggregate amount of all levies now in force,' as 
found in section 1222-1, General Code? Does the phrase denote the ten­
mill limitation or the fifteen-mill limitatipn of the Smith law?" 

Your question here arises out of the failure ·of the general assembly to be 
specific in its description of the limitation which it had in mind in using this 
language. As you point out it could have obviated all doubt by referring directly 
to "the restrictive limitations of the maximum IS-mill limit" as was clone in section 
7217, General Code, 103 0. L., 515. Doubtless, however, this course was not fol­
lowed because it may have been feared that the exact number of mills constituting 
a given limitation might be changed by suhsequent amendment of the Smith one 
per cent. law. 

I enclose herewith copy of an opinion addressed to Hon. Charles M. Milroy, 
prosecuting attorney of Lucas county, with reference to the interpretation of similar 
language in section 6945, General Code, as re-enacted in 103 0. L., 198-202. By 
comparing the language of the last clause of that section with that of the last sen­
tence of the first paragraph of section 1222-1 as above quoted, it will appear that the 
two phrases are in identically the same words with the exception of the word 
"total" which is found in section 1222-1 and is not found in section 6945. In my 
opinion this difference in phraseology is immaterial for reasons pointed out in the 
enclosed opinion. These reasons find expression in the statement that in order to 
denote the 15-mill limitation otherwise than has been done in the amendment to 
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section 7217 above quoted it is necessary to use the phraseology "the combined 
maximum rate for all taxes" as found in section 5649-Sb, as amended 103 0. L., 
57. The 10-mill limitation as I have interpreted it in the opinion upon your first 
question, sent, or to be sent under separate cover, is accurately described by the 
phraseology used in section 1222-1, it being a "maximum limitation upon the total 
aggregate amount of all levies," just as is the 15-mill limitation. In other words, the 
phraseology of section 1222-1 described both the 15 and the 10-mill limitation; 
whereas the only appropriate language which could be used to describe the 15-mill 
limitation only would be that found in section 5649-Sb. 

Your fifth question is as follows: 

"5. Is the power of the county commiSSioners to issue bonds to pay 
the share of the township in a road improvement under the state highway 
department law, as provided for particularly by section 1223, General Code, 
limited by the provisions of the Longworth act and particularly section 
3940, General Code, referred to and adopted in section 3295, General Code?" 

In my opinion the limitations of the Longworth act, so-called, do not apply to 
bonds issued under section 1223, General Code, which has already been quoted. 
There are several reasons for this conclusion. In the first place section 1223, Gen­
eral Code, provides a limitation of its own. There is, therefore, presented a case 
of two statutes, one of them general and one of them particular. The familiar rule 
of construction is that the particular statute is to be interpreted where it conflicts 
with the general statute as an exception to the former. It seems to me that there is 
a conflict here, so that it will be impossible to superimpose one of these statutes upon 
the other and to regard them as merely cumulative. However, I concede that there 
may be some doubt about this. 

In the second place, the limitations of section 3939 and succeeding sections, as 
adopted by reference in section 3295, General Code, apply to bonds issued by the 
township trustees. The sections themselves insofar as their quotation is necessary 
here, are as follows : 

"Section 3295. The trustees of any township may issue and sell bonds 
in such amounts and denominations, for such periods of time and at such 
rate of interest, not to exceed six per cent., in such manner as provided by 
law for the sale of bonds by such township, for any of the purposes author­
ized by law for the sale of bonds by a municipal corporation for specific 
purposes, when not less than two of such trustees, by an affirmative vote, 
by resolution deem ii: necessary and the provisions of law appiicable to 
municipal corporations in the issue and sale of bonds for specific purposes, 
the limitations thereon, and for the submission thereof to the voters, shall 
extend and apply to the trustees of townships. 

"Section 3939. When it deems it necessary, the council of a municipal 
corporation, by an affirmative vote of not less than two-thirds of the mem­
bers elected or appointed thereto by resolution or ordinance, may issue and 
sell bonds in such amounts and denominations, for such period of time, 
at such rate of interest, not exceeding six per cent., and in the manner 
as provided by law, for any of the following specific purposes: 

* * * * * * * * * * * * 
"4. For improving highways leading into the corporation, or for building 

or improving a turnpike, or for purchasing one or more turnpike roads 
and making them free. 

* * * * * * * * * * * * 
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"22. For resurfacing, repairing or improving any existing street or 
streets as well as other public highways. '; ':' '-." 

''Section 3940. Such bonds may be issued for any or all of such pur­
poses, but the total indebtedness created in any one fiscal year, by the 
council of a municipal corporation, under the authority conferred in the pre­
ceding section, shall not exceed one per cent. of the total value of all 
property in such municipal corporation, as listed and assessed for taxation. 

"Section 3941. The net indebtedness created or incurred by the council 
under the authority granted it in section one of this act, and in an act passed 
April 29, 1902, to amend sections 2835, 2836 and 2837 and to repeal section 
2837a of the Revised Statutes (0. L. v. p. 318) together with its subsequent 
amendments, shall never exceed four ( 4) per cent. of the total value of all 
property in such municipal corporation as listed and assessed for taxation. 

"Section 2942. In addition to the authority granted in section one (1) 
(G. C. 3939) of this act and supplementary thereto, the council of a munic­
ipal corporation, whenever it deems it necessary, may issue and sell bonds 
in such amounts, or denomination, and for such period of time and rate 
of interest not exceeding six per cent. per annum, as it may determine 
upon for any of the purposes set forth in said section one (G. C., 3939) 
upon obtaining the approval. of the electors of the corporation at a general 
or special election in the following manner." 

787 

It will be observed that the limitations of the above sections are applicable only 
to the issue of bonds by the township trustees. Bonds to be issued under section 
1223, however, are to be issued by the county commissioners. 

In the third place I do not believe that the township trustees could issue bonds 
under section 3939, as adopted by reference to section 3295, for the purpose of 
paying a township's proportion of a state highway improvement. This is quite a 
different thieg from "building or improving turnpikes," or "resurfacing, repairing 
or improving * * * public highways." The obvious reference in section 3939 is to 
improvements to be carried on by the township itself. The section does not refer 
to the issuance uf bonds for a purpose like that contemplated in section 1223, Gen­
eral Code, nor in my opinion could it be properly interpreted so as to refer thereto. 

In an opinion to your predecessor, Hon. Lewis P. Metzger, rendered some time 
ago, I held that a joint reading of sections 3295 and 3939, General Code, is not of 
itself sufficient to authorize township trustees to borrow money for any one of the 
purposes enumerated in section 3939. In addition to these two sections there must 
also exist independent power on the part of the township trustees to do the thing 
for which, under section 3939, money may be borrowed. In the case at hand, the 
township trustees do not have the independent power to improve public roads under 
the highway commission act. 

The scheme of the law contemplates the contribution by the township of a 
part of the cost and expense of making the improvement; but this is quite a dif­
ferent thing from making the improvement as a township enterprise. 

Again, it seems to me that if the Longworth act is to apply at all then the 
township trustees or the county commissioners would have the authority to exceed 
the limit by proceeding under section 3942, General Code, above quoted. I think 
it must be conceded, however, upon a fair reading of the highway law that this 
authority does not exist, and that the latter law does not contemplate the submission 
of any question relative to exceeding the debt limit to a vote of the people. Finally, 
the bonds to be issued under sections 3939, et seq., are, generally speaking, such 
bonds as are to be provided for by subsequent tax levies. This is perhaps not 
universally true as evidenced by section 3952, General Code, which I need not quote. 
However, it is true that section 1223, General Code, contemplates the issue of bonds 
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in a11ticipation of taxes. The taxes themselves being levied under prescribed limita­
tions as provided in section 1222-1, General Code, this, of itself, constitutes a limita­
tion upon the power to create indebtedness. Furthermore, the thing to be anticipated 
is not only the taxes to be collected from the township, but also the other revenues 
which are to be available to pay any part of the cost of a given improvement. 
Again, the limitation is applicable not only to a single improvement but to all im­
provements for which bonds are to be issued in any one year. Hence, it seems to 
me that the whole scheme of the state highway improvement law, and of section 
1223 in particular, is incompatible with the idea of the Longworth act. 

For all the foregoing reasons I am of the opinion, in answer to. your fifth ques­
tion, that c~unty commissioners, in issuing bonds under section 1223, General Code, 
are not controlled by the limitations of sections 3940, et seq., General Code, when the 
taxes to be anticipated are those levied against the township or townships in which 
one or more road improvements are situated. 

The first part of your sixth question is as follows: 

''6. (a) Arc bonds issued under section 1223, General Code, for the 
purpo~e of paying the respective shares of the township and lands assessed 
only, general obligations of the county, or is the county's liability represent­
ative only of the ultimate security for the payment of the bonds, being 
the assessments and taxes to be levied upon the property of the township 
only?" 

In answeJ:. to this question, I would say that in my opinion the bonds are county 
bonds to the extent that if default were made in their payment a suit would lie 
against the county or against the county commissioners as such, and judgment would 
be rendered against the defendant therein. But the only way in which such a judg­
ment could be enforced would be by a writ of mandamus to compel the levy of a tax 
within the prescribed limitations of section 1222-1, General Code, sufficient to pay 
the respective proportions; that is to say, should the default arise through a shrink­
age in the assessment against abutting property owners the proportions of the state, 
county and township respectively having been fully paid into the fund by appro­
priate tax levies, etc., the specially benefited property, and that only, would be liable 
for the satisfaction of the judgment through proceedings in mandamus. So also, 
if the deficiency should arise from the failure of the township tax to meet the 
township's proportion, the remedy of the judgment creditor would be limited to a 
securing of a writ of mandamus compelling the levy of additional township taxes 
within the limitations of section 1222-1 until the township's proportion has been 
provided for and the deficiency made up. 

The leading case on this point is Davenport vs. County of Dodge, 105 U. S., 
·237, to which I refer you generally. 

In this connection I beg leave to point out that the respective proportions charge­
able against the county, towns~ip or townships and the specially benefited property 
are prescribed by section 1208 as amended 103 0. L., 456, subject to certain waivers 
and other arrangements which may be entered into by and among the different 
authorities. I do not think mandamus would lie to compel taxes to be levied, for 
example, against a township in an amount which would charge against the town­
ship ultimately a greater proportion of the expense of a given· improvement than 
that prescribed by this section, or agreed upon otherwise under authority of the 
law. 

In a word, then, after the holder of a bond issued, under section 1223, General 
Code, had secured judgment against the county he could enforce his judgment only 
by compelling the necessary taxes and assessments to be levied so as to charge 
against each contributor to the fund, in anticipation of which the bonds are issued, 
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the amount for which it, or they, are liable under the provisions of the state high­
way department law; and I may add, that this is especially true in that the bonds 
are issued in anticipation of the taxes and assessments, and with particular reference 
to the "respective shares of the county, township or townships and the lands as­
sessed," so that a buyer of such bonds is put upon this notice as to what these shares 
are, and as to how they are to be provided for. 

The second part of your sixth ·question is as follows: 

"(b) The requirement of article XII, section 11 of the constitution 
being that no bonded indebtedness shall be incurred unless provision is 
made for levying and collecting annually b:::,• taxation an amount sufficient to 
pay the interest on the bonds and to create a sinking fund for their ultimate 
retirement, what provision of this character must be made by the county 
commissioners when issuing bonds to pay the respective shares of the town­
ships and the assessed lands only? That is, would the commissioners be 
requir~d to provide for the levying and collecting of an annual county tax 
sufficient to create a sinking fund to pay the interest on the bonds, the 
county to recoup itself out of the proceeds of the taxes collected from the 
abutting property? Or would the taxes levied against the township's prop­
erty and the assessment levied against the abutting property be considered 
an adequate provision under the constitution?" 

This second part of your sixth question requires consideration of article XII, 
section 11 of the constitution which is as follows: 

"Section 11. No bonded indebtedness of the state, or any political sub­
division thereof, shall be incurred or renewed, unless, in the legislation 
under which such indebtedness is incurred or renewed, provision is made for 
levying and collecting annually by taxation an amount sufficient to pay the 
interest on said bonds, and to provide a sinking fund for their final re­
demption at maturity." 

The supreme court of this state in the recently decided case of Linke vs. Karb, 
has expressed the opinion that this provision requires a resolution or other similar 
measure to be passed or incorporated in the proceedings to issue the bonds, to the 
effect that taxes shall be annually levied and collected, sufficient in amount, to pro­
vide for the sinking fund and interest charges on account of a bond issue. The 
court did not have the constitutional amendment squarely before it in this case; 
much less did it have the case of bonds to be provided for in part by special assess­
ments. 

I confess that the question which you submit is involved in considerable doubt, 
as article XII, section 11 embodies a distinct departure from the former policy 
of this state, and we are without precedents as to its interpretation. However, I am 
of the opinion, generally speaking, that where bonds are issued in anticipation of 
taxes levied, or to be levied, and of special assessments, the contemporaneous or 
subsequent levying of sufficient taxes and assessments to provide for the sinking 
fund and inrerest charges on account of the bond issue, is a substantial compliance 
with the constitution. In other words, "by taxation" as found in the constitution, 
is not to be so interpreted as to require the bonds to be provided for by tax levies, 
and to preclude the issuance of special assessment bonds, or bonds to be paid par­
tially in this ~ay. Indeed, there is some question in my mind whether article XII, 
section 11 applies at all when the bonds are issued in anticipation of all taxes and 
assessments levied or to be levied, especially when the amount of the taxes and 
0\~sessments which can be levied is definitely ascertainable in advance. As I have 
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already pointed out, the buyer of bonds issued under section 1223, General Code, 
as amended, is charged with knowledge of the amounts which will be contributed 
to the cost of a given impronment by the various taxing districts, etc., contributing 
thereto. Furthermore, he is charged with knowledge of the tax limitation ap­
plicable to the levying of the tax in question. The case is quite different from those 
instances in which bonds are issued to provide for the cost of an improvement, 
which bonds are to be paid for by general sinking fund levies made without ref­
erence to any particular apportionment of cost, and under rate limitations not es­
pecially applicable to the particular levy in a given district. Vvith a very great show 
of reason it could be urged that in the case of anticipation of such levies and assess­
ments the constitutional provision does not apply at all. Whatever may be the 
ultimate decision of the courts as to the scope of section 11 of article XII of the 
constitution, I feel justified in hazarding the opinion that it would not be necessary 
for the county commissioners to provide at the time of issuing bonds under section 
1223, General Code, for an annual tax levy against all the property in the county, 
making this tax levy the primary source of revenue for the payment of the sink­
ing fund and interest charges on account of the bond issue, and relying, on behalf 
of the county, upon the reimbursement which should be afforded.to the county by 
the contemporaneous collection of the township taxes and assessments upon special 
benefited property. In other words, I think that the taxes for the township's portion 
and the special assessmeats for the proportion chargeable to the abutting property, 
constitute the "taxation" required by article XII, section 11 of the constitution; if 
that section applies at all and that the provisions of the state highway department 
law prescribing what proportion of the total cost of an improvement shall be paid 
by the county, township and abutting property owners, respectively, together with 
the fact that the bonds are issued in anticipation of the collection of the taxes and 
assessments for these respective shares constitute "provision for" the annual levy 
and collection of such taxes with a view to meeting interests and sinking fund 
requirements on account of the bond issue within the intendment of that section, 
if a formal resolution to the effect of the constitutional language be passed at the 
time. 

Your seventh and eighth questions, which may be considered together, are as 
follows: 

"7. Does section 1222-1, General Code, provide for levying taxes for 
both intercounty highways and main market roads? 

"8. Does section 1223, General Code, authorize the county commis­
sioners to issue bonds for both intercounty highways and main market 
roads?" 

I am at a loss as to just how to interpret these two questions. I shall assume, 
however, that both of them relate to the construction of a state highway improve­
ment along a "main market road." That is to say, I shall eliminate the question 
of repair and maintenance, and shall consider only as to whether or not bonds may 
be issued under section 1223, and taxes levied under section 1222-1 of the General 
Code, as amended, for the purpose of providing for the cost and expense, or part 
thereof, of constructing an improvement upon and over a part of the route desig­
nated as a "main market road." 

0 

Of course it is perfectly clear that all the provisions of the state highway com­
mission law apply to the improvement of roads lying along the routes designated as 
"intercounty highways." 

The question respecting "main market roads" is somewhat more difficult. It 
involves an interpretation of the following sections: 
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"Section 1227. The word 'highway' as used in this chapter, includes 
an extstmg causeway or bridge, or a new causeway or bridge, or a drain 
or watercourse which forms a part of a road authorized by law. The term 
'state highway' as used in this chapter shall be held to mean such part or 
parts of the intercounty highways and main market roads which have been 
constructed by the state, by the aid of state money or have been taken over 
by the state." 

791 

The term "state highway" however, is not used in any of the sections of the 
highway commission act relating to the origi1zal improvement of highways. The 
term is used in section 1222 as follows: 

"i\Ioneys appropriated by the state for the purpose of carrying out the 
provisions of this chapter, shall not be used in any manner or for any 
purpose, except as provided herein. l>Ioneys so appropriated shall be equally 
divided among the counties of the state, except such moneys as are ap­
propriated for the use of the department and for surveys, plans and es­
timates, and the maintenance and repair of state highways." 

The term is also used in section 1225 as follows: 

"The state highway commissioner shall maintain and repair all inter­
county highways, main market roads, bridges and culverts, constructed by 
the state by the aid of state money, or taken over by the state, the state 
may pay the entire cost and expense thereof. Nothing in this chapter shall 
be construed as to prohibit any county, township, municipality or the federal 
government or any individual, firm or corporation from contributing any 
portion of the cost of the maintenance and repair of state highways. 

"When any bridge or culvert on a state highway, shall require renewing, 
it shall be constructed and the cost apportioned as herein provided for the 
construction and improvement of bridges and culverts on intercounty high­
ways." 

Wherever in the chapter a descriptive term is used to refer to a road, the im­
provement of which is contemplated or in process of construction, the language 
is "public road," "highways constructed under the provisions of this act," "inter­
county highway" or some other term. In fact it is clear from the language of 
section 1227 itself that the technical phrase "state highway" applies only to a road 
which has actually been constructed or taken over by the state. Therefore, in the 
very nature of the case it could have no necessary reference, so far as section 1227 
is concerned to a highway, the improvement of which is contemplated or in course 
of construction. Hence, it follows that section 1227 does not itself authorize any­
thing with respect to the construction of main market road improvements. 

Main market roads are referred to by name in several sections of the act, 
among them, sections 1183 and 1183-4 for example, which authonze the state high­
way commissioner to make surveys, plans, specifications, etc., for the improvement 
of main market roads and to designate routes of travel which shall be called main 
market roads. Again, the term is used in section 1197 in the following negative 
manner: 

"Nothing in this chapter shall be construed as preventing or forbidding 
the local authorities from constructing, maintaining or repairing any part 
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of the intercounty highways or main market roads, provided, however that 
the plans and specifications shall first have been submitted to the highway 
commissioner and shall have received his approval." 

Of course this section cannot be pointed to as giving authority to improve a 
main market road under the state highway department law, i. e., under the appor­
tionment plan and upon contracts to be let by the state highway commissioner. 
It does negatively authorize the local authorities to make an improvement over the 
route of a main market road under plans submitted to and approved by the state 
highway commissioner, but in my opinion ·levies for this purpose cannot be made 
under section 1222-1, General Code, nor could bonds be issued under section 1223, 
General Code, therefor. 

In section 1225; already quoted, is found reference to the maintenance and 
repair of main market roads, but as my interpretation of your question limits it 
to the original construction of the improvement, this section is obviously not perti­
nent to the inquiry. 

It is not clear to me whether there are any main market roads in the state, 
designated as such by the state highway commissioner, other than those designated 
by the general assembly itself in the act found in 103 0. L., 155. This act provides 
for a half-mill levy on all the taxable property in the state, 25 per cent. of the pro­
ceeds of which, under section 3 thereof, is to be "used for the construction, im­
provement, maintenance and repair of certain main market roads in said state, and 
the same shall be located upon the route or portions of said intercounty highways 
designated as follows." Here follows the description of twelve routes, none of 
which appear to pass through Columbiana county. 

As to the improvement of these roads the foilowing provision of section 4 of the 
act just cited governs, viz., 

"and as to such main mar'ket roads * * * no procedure for construction, im­
provement, maintenance and repair of roads as is provided for in any other 
act or acts of the general assembly shall apply to such main market roads." 

But I am led to believe that there is in your county some route of travel desig­
nated as a main market road by the state highway commissioner, possibly under 
authority of section 1184-4, General Code, but not so designated by the general 
assembly. The statutes are practically silent as to the status of such a main market 
road. Inasmuch as the phrase is also used in connection with intercounty highways as 
"intercounty highway or main market road," I am of the opinion that the two terms 
are used practically interchangeably and that a main market road," designated as such 
by the state highway commissioner, is for the proper purpose of the act, merely an 
"intercounty highway." That being the case, your seventh and eight questions are 
answered by saying that there is no difference at all between the procedure in the 
construction of an intercounty highway and a main market road, designated as such 
by the state highway commissioner, so that sections 1222-1 and 1223 arc equally ap­
plicable to both kinds of improvement if they may be so characterized. 

If the main market road be one of those designated by the general assembly, 
sections 1222-1 and 1223, General Code, do not apply to or authorize the raising 
of money for the purpose of making an improvement by the use of the 25 per cent. 
of the proceeds of the tax levied and apportioned for this purpose under section 
3 of the act in 103 0. L., 155, nor do any of the other sections of the state highway 
department law apply thereto. 

Upon the assumption that you may have in mind a road designated as a main 
market road and changed from one of the routes named by the legislature under 
the supposed authority of section 1184-4, General Code, I feel that I should elaborate 
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a little further upon my view as to the meaning of section 4 of the act found in 
103 0. L., 155. As already pointed out, one clause of this section provides that in 
the construction of main market roads none of the procedure provided for by any 
of the other laws of the state shall apply. Two meanings are possible, first, that along 
the entire route of a main market road no improvement shall be made except by 
the sole and exclusive use of the 25 per cent. of the proceeds of the special levy 
set apart for this purpose under section 3 of the act, and second, by the sole and 
exclusive efforts of the local authorities under section 1227, General Code, as 
amended. 

The other possible interpretation is that the money set aside under section 3 
of the act providing for the tax levy, when used shall be the only money used on 
a particular job or improvement. 

This interpretation fits in perhaps more satisfactorily with the language of 
section 3, which is to the effect that the main market roads to be constructed under 
the act shall "be located along and upoa the routes or portions of state intercounty 
highways, designated as follows." In other words, the 1·outes referred to in section 
3 of the act, and similarly referred to in section 1184-4, General Code, as amended, 
are not the "main market roads" nor are they, strictly speaking, the "intercounty 
highways." They are merely the routes along which main market roads or inter­
county highways may be constructed. This distinctjon would lead to the following 
definition of a main market road for the purpose of section 4 of the act found in 
103 0. L., 155, viz., a main market road improvement is the improvement of any 
part of one of the routes of travel, designated by the general assembly, or (pos­
sibly) as altered by the state highway commissioner under section 1184-4, General 
Code, made by the use of the fund consisting of 25 per cent. of the proceeds of the 
hilf-mill levy. 

From this it would follow that the making of a main market road improvement 
over a part of the main market road route would not prevent the improvement of 
another part of the same route under· the state highway department law by the use 
of the 75 per cent. of the proceeds of the half-mill levy and the other revenues of 
the state highway department as an "intercounty highway." In other words, when 
the state highway commissioner applies the 25 per cent. set aside for main market 
roads he must make the improvement himself without any aid or assistance from the 
county, but he may entertain application for state aid for the improvement of any 
part of a main market road route as an intercounty highway. That being the case, 
the answer to your seventh and eighth questions becomes quite simplified, and it 
appears that in any event a levy to pay the county's and township's portion of an 
improvement along a main market road route may be made under section 1222-4, 
General Code, and bonds may be issued in anticipation thereof under section 1223, 
General Code, as amended, unless the proposed improvement is to be made by the 
use of moneys in the fund created by setting aside 25 per cent. of the proceeds of 
the half-mill levy. 

Your ninth question is as follows: 

"9. Docs the one per cent. limitation of section 1223, General Code, 
refer to the total amount of bonds issued in a county, the total amount of 
bonds issued in any one year, or the total amount of outstanding bonded 
indebtedness existing at any one time?" 

Section 1223, General Code, as amended 103 0. L., 459, provides in part that, 
"the aggregate amount of such bonds issued shall not be in excess of the one per 
cent. of the tax duplicate of such county." 

The question turns on the meaning of the word "issued." Shall it be interpreted 
by reading in the qualifying clause "in any one year;" shall it be interpreted as 
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equivalent to the word "outstanding;" shall it and the clauses in which it is found 
be interpreted so as to put a stop to the power of the county commissioners when 
they have once issued up to one per cent. of the tax duplicate of the county; or 
shall it be interpreted so as to put a temporary stop to the exercise of such power 
until such time as the duplicate may be increased? 

Stated in another way, what bonds are to be counted in ascertaining whether 
the limitation has been or is to be exceeded; those which have been issued in a 
given year, those which are outstanding or those which have been issued in the 
past, whether they h?.ve been redeemed or not? 

This question is not free from doubt. Prima facie, it seems to me the last 
of the meanings above suggested must be chosen, that being the primary and natural 
meaning of the word and the clause. Bonds which have been redeemed are never­
theless bonds which fiave been issued. If the word "issued" was not in the clause 
at all, and if the clause read "the aggregate amount of such bonds shall not be in 
excess of one per cent. of the tax duplicate of such county," then the second meaning 
above suggested would be the natural one, as the obvious import of such a clause 
would be to refer to the amount of bonds outstanding at a given time. At all events, 
I think tJ:te first meaning above suggested must be rejected as it would do too much 
violence to the plain language of the section to interpolate the phrase "in any one 
year" therein. Nor· would it do, in my opinion, to interpret the whole clause merely 
as a limitation upon the amount of bonds that could be issued at one time, i. e., 
in one exercise of the borrowing power. The evident intention of the statute is 
to impose a real debt limit upon the county with reference to this particular class 
of obligations. To interpret the section as just suggested would destroy the ef­
fectivenes.s of the limitation in any real sense. The choice is, therefore, narrowed 
to that interpretation which counts as "issued" bonds which have been retired and 
that which regards as " issued" only those bonds which happen to be outstanding 
at a given time. Although as I have stated, the first of these two interpretations 
is perhaps more strictly in accord with the primary meaning of the word "issued," 
yet there is some evidence of the use of the term in the other sense to which I 
think it is susceptible. The exact phraseology is "the aggregate amount of such 
bonds issued shall not be in excess of one per cent. of the tax duplicate." This 
peculiar use of the word "be" indicates continuity. It denotes a continuation. There­
fore, it relates to a thing which may be changed from time to time. Evidently the 
legislature had in mind an amount which might fluctuate when it provided that 
such amount should not be in excess of a certain per cent. of the duplicate. It seems 
to me that the reasonable intendment of the legislature is suggested by this lan­
guage, together with the whole context, and that in spite of the technical and exact 
meaning of the word "issued" it may very well be read as if equivalent to "issued 
and outstanding." Indeed, in one sense there is a distinction between a provision 
to the effect that the county commissioners "shall not issue bonds in excess of one 
per cent. of the tax duplicate" and a further provision to the "effect that the "total 
amount of such bonds issued shall not be in excess of one per cent. of the tax 
duplicate." The one would seem to forbid the act of issuing bonds after a certain 
amount had been issued. The other would seem to make the right to issue bonds 
dependent upon the "'bonds issued." There is some indication here then that the 
legislature conceived of the phrase "bonds issued" as applicable to bonds actually 
in existence. In this case when a bond is paid and retired it has ceased to be a 
"bond issued." Looking at it in still another light it must not be forgotten that the 
word "bonds" is used in connection with the word "issued" as already pointed out, 
so that it is the amount of the bo11ds (issued) that is to be looked to for 
the purpose of ascertaining whether the limitation has been or is likely to be ex­
hausted. The shade of meaning here can perhaps be suggested by transposing the 
uoun and the adjective so as to make the phrase read "total amount of issued bonds 
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shall not be in excess of one per cent., etc." In the sense suggested by this trans­
position, an issued bond would cease to be such when it had been paid and retired. 
It would then become a cancelled or retired bond. 

I am convinced then that whei1 regard is had to the peculiar context in which 
the word "issued" is found it must be held that the phrase as a whole means that the 
bonds outstanding and not paid at any one time may not exceed one per cent. of the 
tax duplicate of the county. 

Your tenth question is as follows: 

"10. Is there any authority whatever for the submission to the electors 
of a county, of a proposition to issue bonds for the purpose of general road 
improvements; the object being to avoid the ten-mill limitation of the Smith 
law, assuming this limitation to apply to the levies made under section 
1222-1, General Code?" 

You refer to section 7181 to section 7231, inclusive, of the General Code. I 
need not quote these sections in full but the following provisions will suffice to show 
their nature: 

"Section 7181. The county commissioners, when satisfied that the public 
interests of the county demand and justify special action for the improve­
ment of the roads therein, may appoint three disinterested freeholders there­
of as road commissioners to view, survey and locate one or more roads, 
beginning at and leading from the county seat of the county, or such other 
eligible points as are deemed proper, running by such direct and eligible 
route as they find best for the public convenience, and terminating at a 
point within or at the county line. 

"Section 7184. The roads so established and constructed under this 
chapter shall be opened not more than sixty nor less than forty feet wide. 
i\t least twenty feet in width shall be turnpiked with earth so as to drain 
freely to the sides, and be raised with stone, brick, gravel or other material 
equally as good not less than eight nor more than sixteen feet in width, 
nor less than twelve inches thick at the outer edges of such bed or stone, 
brick or gravel, compact together in such manner as to secure a firm, even 
and substantial road. The road commissioners may cause the road to be 
constructed wholly of earth, when stone, brick or gravel or other material 
equally as good is not accessible to the line of the road. 

"Section 7203. The county commissioners shall not levy a general tax, 
nor appropriate money, except so far as is necessary to pay the expense of 
preliminary surveys already commenced, or other liabilities already incurred, 
to be expended in the construction of such turnpikes, without first sub­
mitting to the qualified voters of the county the question of constructing 
such roads by general tax, which submission shall be at a general election." 

It is evident from these and related sections that the procedure of the chapter 
in which they are found is not appropriate fo~ the general improvement of roads. 
It is a method of laying out, establishing and constructing particular roads. This, 
of itself, answers so much of your question as relates to this chapter. You inquire, 
however, whether there is any way in which the voters of the county may authorize 
an improvement of the roads and thus place the tax levy outside of the ten-mill 
limit. 

Generally speaking, I may say that I know of no such authority of law, al­
though I may have overlooked some statutory provision. I refer you, however, to 
sections 5649-5, et seq., being parts of the Smith one per cent. law. These sections 
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authorize the levy of taxes outside of the ten-mill limit and within the fifteen-mill 
limit for any purpose upon a vote of the electors. In my opinion any county levy 
for the construction of road improvements such as, for example, the levy for the 
county's portion of the cost of the state highway improvement under section 1222-1, 
General Code, may be take:-~ out of the ten-mill limitation by an election under the 
provisions last above cited-not an election upon the question of issuing bonds, but 
an election upon the question of an increased tax levy. Of course, the authority 
to have an increased tax levy would last for five years; on the other hand, however, 
under section 1223, General Code, the bonds may be made to mature in ten years. 
Some question might arise under section 11 of article XII of the constitution as to 
whether or not provision could be made for the retirement of the bonds when. the 
authority to levy the tax necessary for that purpose would expire in five years, 
and the bonds themselves would run for ten years. For that reason I would advise 
that if the procedure which I have suggested is followed the life of the bonds be 
limited to five years or their retirement be provided for by levies to be made within 
the five-year period provided for by section 5649-Sa, General Code. 

Your eleventh question is as follows: 

"11. Under sections 7181 to 7231, General Code, both inclusive, may 
the entire county be taxed for the payment of the interest and redemption 
of the bonds issued for the building of the road or must this tax be limited 
to a special district situated within two miles of the road to be improved?" 

I assume that you desire an aswer to this question notwithstanding my answer 
to your tenth question. The ·statutes involved are as follows: 

"Section 7212. When the county commissioners receive or require 
donations of money, or written agreements on the part of taxpayers sub­
jecting their taxable property to taxation annually, to aid in the location 
and construction of such roads, and a majority of the taxpayers within the 
boundaries of the road sign such subscription or agreement, the county 
commissioners thereupon may levy the amount thereof upon all the taxable 
property within the boundaries of the road, according to the benefits of 
the property, taking into consideration assessments that have been hereto­
for\! made." 

It will not be necessary to quote the other sections to which you refer. I am 
of the opinion that the effect of this section is to provide a special method of taxa­
tion upon the subscription or written agreement of the taxpayers within the bound­
aries of the road. In the absence of any special written agreement, sections 7217 
to 7219, inclusive, control. They are as follows: 

"Section 7217. Upon the location and establishment of such turnpike 
road by the county commissioners, and after an affirmative vote by the 
electors, for the purpose of aiding in the construction and to provide a 
permanent fund for the maintenance and expense thereof, they may levy 
annually, in addition to other road taxes authorized by law, a tax for turn­
pike road purposes of not more than six mills on the dollar of valuation 
on the grand duplicate of taxable property in the county, and continue such 
levy from year to year, tmtil the road or roads which have been commenced 
are completed. 

"Sectiun 7218. Such taxes shall not be levied on lands which have 
heretofore been assessed for the construction of free turnpikes, or improved 
roads, already constructed, or in the course of construction at the time 
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of the levy of the tax, unless the amount that would be ratably levied 
upon such lands exceeds the amount ofi such assessment. In such cases, the 
excess only shall be levied and collected. 

"Section 7219. For the purpose of raising the money necessary to meet 
the expenses of such improvements, the county commissioners, if in their 
opinion advisable, may issue the bonds of the county, payable at such times 
as they deem advisable, with interest not exceeding the legal rate per 
annum, payable semi-annually. Such bonds shall not be sold for less than 
their par value." 
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The special assessment or subscription provided for in section 7212 is, as that 
section provides, "to aid in the location and construction" of the road. The re­
mainder of the cost, or all of it, in the absence of any special agreement, is to be 
provided for under other sections cited. 

Your twelfth question is as follows: 

"12. Is there a conflict between section 7219 and section 7231, General 
Code, particularly with respect to the time within which the bonds to which 
both refer shall be payable? If there is such a conflict, which section con­
trols?" 

There is no conflict between sections 7219 and 7231, General Code. The pro­
visions beginning with section 7223, General Code, constitute an act quite separate 
and apart from that portion of the chapter which precedes them. (See 93 0. L., 
234.) I need not go into detail as to the nature of the procedure under the two 
parts of the chapter respectively. 

Your thirteenth question is as follows: 

"13. Section 7217, General Code, as amended, requires the tax author­
ized thereunder to 'conform to the restrictive limitation of the maximum 
IS-mill limit.' Does this language by inference exclude the tax provided for 
in the section from the operation of the other limitations of the Smith one 
per cent. law?" 

Section 7217, as amended, 103 0. L., 515, provides as follows: 

"Upon the location and establishment of any such turnpike road by the 
county commissioners and for the purpose in aiding in the construction 
and to provide a permanent fund for the maintenance and expense thereof, 
they may leyy annually, in addition to other road taxes authorized by Jaw, 
a tax for turnpike road purposes of not more than two mills on the dollar 
of valuation on the grand duplicate of taxable property in the county, and 
continue such levy from year to year, provided, however, that the levying 
of such tax shall conform to the restrictive limits of the maximum fifteen­
mill limit." 

In my opinion the general assembly has clearly expressed in this section the 
intention of excluding the levy provided for therein from the ten-mill limitation 
of the Smith Jaw. As already stated in this opinion, the ten-mill and fifteen-mill 
limitations are cumulative and co-ordinate provisions. \Vhile it is possible for the 
general assembly to have appropriately described both of them, as in the case of 
section 1222-1, yet where one is so explicitly referred to as to leave no doubt as to 
the intention of the legislature, as in the case of section 7217, as amended, it seems 
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clear to me that by this expression, the general assembly has excluded all possibility 
of reference to the other. Therefore, in my opinion, the levy provided for under 
section 7217, General Code, as amended is subject to the fifteen-mill limitation of 
the Smith law but not to the ten-mill limitation thereof. 

Your fourteenth question is as follows: 

"14. Does section 7217, General Code, authorize the levy of a tax with­
out a vote of the "people?" 

Section 7217, General Code, has already been quoted. 
In the law amending section 7217 (103 0. L., 515), section 7203, and that group 

of statutes providing for the submission to the electors the proposition to improve 
designated roads, were repealed. (Section 2 of the act). 

I am of the opinion, in the light of the statutes as they are, that all the powers 
of the county commissioners under sections 7181 to 7224, inclusive, General Code, 
may be exercised without a vote of the people. Indeed, I am of the opinion that 
there is no present authority to submit any question pertaining to the exercise of 
such powers to a vote of the people. 

With respect to the last group of questions stated by you, however, I feel 
impelled to repeat that the chapter of the General Code beginning with section 7181 
thereof has no reference to the improvement of existing roads generally, but only 
to the construction of particular turnpikes. 

981. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CITY MANAGER OF CHARTERED CITY-XOT REQUIRED TO REGARD 
SENIORITY OF SERVICE IN REDUCIL\G THE NUMBER OF POSI­
TIONS IN A DEPARTMENT. 

The city manager of a chartered city subject to the state laws pertaining to civil 
service, acting on behalf of the department of public safety in discharging a suf­
ficient number of patrolmen a11d foremen to meet a reduction in the number of 
positions in said department is not required to consider solely the number or sen­
iority in service by discharg(ng the appointees last appointed in said department. 
He has the right to consider the relative merit, record and efficiency together with 
seniority in service in retaining those showing the /zig/zest general average. 

CoLUMBUS, OHIO, June 13, 1914. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of April 22, 1914, you submit an agreed statement of 

facts in the matter of the complaint of several former employes in the police and 
fire departments of the city of Springfield. 

The agreed statement of facts is somewhat lengthy and I shall not copy it 111 

full, but will refer to the material facts. 
The civil service commission of Springfield has submitted the question as to 

the legality of the discharge of the complainants, and ask an opinion upon the fol­
lowing question: 
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"\Vhether upon the facts as above stated, the city manager as acting 
head of the department of public safety, in discharging a sufficient number 
of patrolmen and firemen to meet the situation occasioned by the reduction 
in the number of positions in said departments, was under a legal duty to 
consider solely the question of seniority in service, and to discharge the 
appointees last appointed in said departments, or had he the right to consider 
the relative merit, records and efficiency together with the seniority in 
service of each of the men in the department and retain those showing the 
highest general average of efficiency based upon such considerations." 
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I assume that the city of Springfield is subject to the state law pertaining to 
civil service. 

It appears that the city of Springfield has a home rule charter, establishing a 
"city commission," which has the power to appoint a "city manager." 

The city commission on January 19, 1914, duly passed an ordinance reducing the 
number of positions in the fire and police departments. Said ordinance did not 
designate the employes to be retained. The city manager as acting head of the 
department of public safety reorganized these departments and reduced the number 
of employes by discharging the complainants. A copy of such discharge and the 
reasons therefor was given to each discharged employe, and also filed with the civil 
service comm1sswn. It is uncertain whether said departments can be restored at 
any time in the future to their former number. 

The city manager made an impartial investigation into the relative merits of 
each member of the departments and discharged the complainants "as the best solu­
tion in his opinion, for the city's interests under the above circumstances." The city 
manager acted in good faith and wherever possible discharged those who would be 
eligible to receive pensions as upon honorable discharge. That no charges were 
preferred, and no formal notice of the proposed action was given. Said discharges 
were termed to be "honorable discharges from the city's service," and each person 
so discharged was placed at the head of the proper eligible lists by the civil service 
commission. 

It is further agreed 

"That none of said discharges, however, were controlled solely by the 
length of time for which the discharged officer had been in service of said 
city and such position. That there are now in the regular service of the 
city of Springfield nine firemen who were appointed to their respective 
positions of firemen sub,equent to the original appointment of the nine com­
plainant firemen in this cause, and who were retained in the city's service 
in preference to the said complainant firemen. 

"That there arc now in the service of said city seven patrolmen, duly 
appointed to and serving in said positions, who were appointed thereto at 
a date subsequent to the original appointment of the seven patrolmen, com­
plainants herein; and that said patrolmen, were retained in the city's service 
in preference to the eight patrolmen, complainants herein." 

It is admitted that the proceedings in the adoption of the ordinance were regular 
and that the city manager had the power to reorganize the departments by reducing 
the number of officers and employes. 

The gravamen of the complaint is that the city manager retained in the service 
men who were appointed aftn those who were discharged. In other words, he did 
not recognize, solely, seniority of service, by discharging those who had been last 
appointed. 
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Cities are sometimes compelled to reduce the number of positions and this 
makes it necessary to discharge employes who were efficient. It is an unfortunate 
situation for those who are discharged, but someone must be discharged. 

The courts have met a similar situation under the old municipal civil service 
law, and there is ·nothing in the new act to change the principles applicable to such 
cases. 

In State ex rei., vs. Searcy, Mayor, 21 Cir. Dec. 83, it is held: 

"Seniority of employment in the classified service of municipalities 
entitles incumbents in office thereunder to no preference over others sub­
sequently acquiring positions in such service by virtue of examinations 
under the merit system, except as provided by section 165 of the Municipal 
Code of 1902 in cases of promotion from one rank to another. Hence, in 
reducing the number of patrolmen of a city, pursuant to ordinance of its 
c·ouncil, the board o£ public safety may reclassify its police force regardless 
of length of service of its members. 

"Section 227 of the Municipal Code of 1902, authorizing municipal 
councils to fix the number of employes in the department of public safety, 
gives councils authority to reduce the number of its patrolmen. 

"Sections 167 and 213, providing that no removals in the civil service 
list shall be made except for cause, and continuing in office certain munic­
ipal employes, are provisional in their scope and were intended to give in­
cumbents their status under the new code, but they give no higher status 
or greater right to position than those subsequently placed in employment 
by examination under the merit system." 

This case was affirmed by the supreme court without report in 80 Ohio State 
740. 

In the case cited the number of positions was reduced by ordinance and the 
appointing authority did not retain the employes according to seniority of service. 
The situation in the case at bar is identical. 

Section 2 of the new civil service act, section 486-2, General Code, provides in 
part: 

"* * * and on and after January 1, 1914, no person shall be appointed, 
removed, transferred, laid off, suspended, reinstated, promoted or reduced 
as an officer or employe in the civil service under the government of this 
state, the counties, cities and city school districts thereof, in any manner 
or by any means other than those prescribed in this act." 

Section 16 of said act, section 486:16, General Code, provides in part: 

"Any person holding an office or position under the classified service 
who has been separated from the service without delinquency or misconduct 
on his part may, with the consent of the commission, he reinstated within 
one year from the date of such se.paration to a vacancy in the same or 
similar office or position in the same department; and whenever any perma­
nent office or position in the classified service is abolished or made unneces­
sary, the person holding such office or position shall be placed by the com­
mission at the head of an appropriate eligible list, and for a period of not 
to exceed one year shall be certified to an appointing officer as in the case 
of original appointments." 
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In accordance with the prO\·isions of this section the discharged employes have 
been placed at the head of the eligible lists. 

Section 17 of the act, section 486-17, General Code, provides in part: 

··~ '' '-' In all cases of discharge, lay off, reduction for a definite term 
or otherwise, the appointing officer shall furnish the subordinate discharged, 
laid off, reduced or suspended with a copy of the order of discharge, lay off, 
reduction or suspension, and his rea.sons for the same, and give such sub­
ordinate a reasonable time in which to make and file an explanation. Such 
order together with the explanation, if any, of the subordinate shall be 
filed \\·ith the commission." 

These provisions do not prevent a reduction in the number of employes, but 
recognize the right to do so. 

The civil service act makes no other provision for reducing the number of 
positions in a department. It does not provide that in making reductions the oldest 
in time of service or appointment shall be retained. In the absence of such pro­
vision in the act, no one in the classified service would have any preference over 
any other. All stand upon an equal footing. 

Therefore, in making reductions, the appointing authority may choose whom 
he shall retain, regardless of the time of service, or time of appointment. He may 
take into consideration other things in addition to seniority of service. He is not 
required to consider solely the seniority of service. 

It is my opinion, therefore, that the discharges in question were made according 
to law. • 

982. 

Respectfully, 
TIMOTHY S. Ho&AN, 

Attorney General. 

ORGA:\IZI:\G TOWXSHIP IXTO A ROAD DISTRICT-TOWXSHIP TRUS­
TEES ARE XOT EXTITLED TO COMPEXSATIO~ FOR SUCH SERV­
ICE- TOW:\ SHIP TREASURER- TOWXSHIP ROAD DISTRICT 
FUXDS-I:\TERCOUXTY HIGHWAY-STATE AID HIGHWAY LAW. 

Tozc•11slzip treasurers are c11titlcd to 110 compc11sation for serz•ices rendered in 
the orga11i::i11g of a tozc•11ship i1zto a road district, etc., a11d supervision of the work­
iHg scctio11s i11 the co11structio11 of roads u11dcr section 7052, si11ce the statutes are 
sile11t ·with refe,·ellcc to a11y payme11t therei11, 11or are they entitled to any reimburse-
ment for actual expe11ses incurred. . 

A tozt'llship treasurer is 110t e11titled to any compensation for the handling of 
tow11ship road district funds. The taz(:llship trustees call1l0t expend 1I!Oill'Y dcriv~d 
from the sale of bonds of a tow11ship road district for the purpose of payi11g the 
to<• 11ship's proportiou of the cost a11d expense of improvement of an i11tcrcounty 
higlnl'ay, u11der the provisio11s of the state aid highway law, si11ce such law provide.~ 
the method for raisi11g mo11ey to ,hay the tow11ship's portion for the cost of such 
improzoel/lellt. 

CoLt:MBt:S, OHIO, June 17, 1914. 

Hox. ARCHER L. PHELPS Prosecuting Attorney, rvarreu, Ohio. 
DE.\R SIR :-I have your letter of April 4th, wherein )·ou submit for opinion the 

four questions following: 

26-A. G. 
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"First. \Vhat compensation, if any, are township trustees entitled to 
for their services rendered in the organization of the township into a road 
district, the issuing of bonds, the letting of contracts and the wpcrvision 
of working sections, in the construCtion of roads under section 7082:' 

"Second. Are township trustees entitled to receive their actual expenses 
incurred in the organization of the township into a road district, and the 
issuing of bonds, the letting of contracts and the supervision of the work 
of construction? 

'Third. To what compensation, if any, is the township treasurer en­
titled for the handling of township road district funds? 

"Fourth. Can the township trustees expend money derived from the 
sale of bonds of a township road district, for the purpose of paying the 
township's proportion of the cost and expense of the improvement of an 
intercounty highway, under the provisions of the state aid highway law?" 

Section 7052, General Code, provides : 

"The trustees shall designate one of their munb~r to supervise the im­
provement of each working section of the public ways. They shall provide 
such blanks, books and records, as are necessary, and allow to the township 
clerk for the services to be rendered by him, reasonable compensation; ·au 
of which shall be paid out of the funds provided for such improvement on 
the order and allowance of the township trustees." 

The foregoing is the last section 'of the subdivision of the statutes providing 
for the improvement of public roads, when the trustees of a township have erected 
the township or part thereof into a road district. Township trustees are not entitled 
to compensation for services ·rendered by them under this subdivision, by virtue of 
any provision in the subdivision itself, because section 7052 which is the only place 
where the subject of compensation of officers is at all mentioned, makes no provi­
sion for the payment of anything to the trustees. If the trustees are entitled to any 
compensation for such services, it is only by virtue of section 3294, which provides 
that there may be paid to the township trustees a compensation of "one dollar and 
fifty cents for each day of service in the business of the township, to be paid from 
the township treasury," but no trustee may receive more than $150.00 in any year. 
The answer to your first question depends upon whether the services required by 
sections 7033 -7052 to be performed by township trustees, are services in the busi­
ness of the township for which trustees would be entitled to the per diem mentioned 
in section 3294. In the consideration of this question, it should be noted that town­
ship trustees under section 7033, may erect the whole township, an election precinct, 
or part thereof in the township, or the township not including municipal corpora­
tions therein, into a road district. 

The next section provides that a district so erected shall have an appropriate 
name by which it shall be known and designated. The trustees are authorized by 
other sections to borrow money and issue bonds of the district to obtain funds for 
the improvement of the roads therein, and to levy a tax upon the taxable property 
of the district to pay the cost of such improvements, and to pay the principal and 
interest on the bonds. All through the act the district, rather than the township, 
is spoken of, so that it is evident that the district was intended to be a separate 
entity from the township, and it is clear to me that when the trustees are performing 
services under these sections, they are doing so for the district and not for the town­
ship. I am therefore of the opinion that the trustees are not entitled to the per 
diem mentioned in section 3294, for services performed by them under sections 
7033-7052; payment under the latter sections not having been specifically provided 
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for, such sen·ices under a well known rule of law, must be regarded either as 
gratuitous or as compensated by the other fees and emoluments pertaining to the 
office. Xo provision is made, either in the general statutes or in sections 7033, 
et seq., for payment out of the township treasury or from funds of the road district, 
of the personal expenses of the trustees. 

I am of the opinion, therefore, that the trustees are not entitled to have such 
expenses paid from either of the sources above indicated. 

The statutes we are considering are likewise silent with reference to the payment 
of any co_mpcnsatiDn to a township treasurer for his services in handling the funds 
of a road district. The compensation o.f the township treasurer is provided for by 
section 3318, General Code, which read: 

"The treasurer shall be allowed and may receh·e as his fees for receiv­
ing, safekeeping and paying out moneys belonging to the township treasury, 
two per cent. of all moneys paid out by him upon the order of the township 
trustees." 

The compensation of the township treasurer is computed upon the moneys 
belonging to the township treasury, paid out by the treasurer upon the order of the 
township trustees. 

The money raised under section 7033, et seq., belongs to the road district and 
not to the township treasury, hence it is my opinion that the township treasurer 
is not entitled to any compensation for handling the same. 

The answer to your fourth question must be in the negative. 1Joney raised by 
virtue of these statutes should be expended only as the statutes direct, that is by 
the township trustees. They cannot use any of the nioney so raised to pay the town­
ship's portion of the cost of the improvement of the intercounty highway under the 
state highway law. That law provides a method for raising money to pay the town­
ship's portion of the cost of an improvement and should be followed when roads are 
being improved under its provisions. 

983. 

Yours very truly, 
TIMOTHY S. HOGAN, 

A ttome:y General. 

IKCORPORATIOX OF A TOWNSHIP SCHOOL DISTRICT IXTO A SPE­
CIAL DISTRICT-DUTY OF BOARD OF EDUCATIO~ TO TRA:!\S­
PORT PUPILS UXPROVIDED FOR TO A SCHOOL. 

Where part of~ subdistrict of a township school district has bem incorporated 
iuto a special school district leaving the balance of said township school district 1111-

proz·idcd for as to a schoolhouse, the board of education of the township school 
district must either provide a schoolhouse in the remaini11g part of said subdistrict, 
or transport the pupils to a school. 

CoLL'MBt:S, OHIO, June 17, 1914. 

Hox. THos. H. 1foORE, Prosecuti11g Attorney, Ashland, Ohio. 
DE.\R SIR :-l.Jnder date of January 5, 1914, you submitted to this department 

for an official opinion thereon, the following request: 
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"A special school district was formed in Lakeville, Holmes county, 
Ohio, t<J,king in part of subdistrict 1\'o. 6, Lake township, Ashland county, 
Ohio, and the school in the said X o. 6 subdistrict, Lake township, Ashland 
county, was abolished by the order and decree of the probate court of 
Holmes county. 

"There were several families that were part of the Xo. 6 subdistrict in 
Lake township, Ashland county, that were not included in the new Lakeville 
special school district, and the nearest school which they can now attend in 
~ake township is over two miles distance and there is no school nearer in 
any other district. 

";'\'ow the question I raised is in the interpretation of section 7730-
must the board of education of Lake township, Ashland county, com·ey the 
children of the above mentioned families to the nearest school?" 

In reply thereto section 7730 of the General Code (section 3922, Bates Revised 
Statutes), provides in part as follows: 

"The board of education of any township school district may suspend 
the schools in.. any or all subdistricts in the township district. Upon such 
suspension the board must provide for the conveyance of the pupils residing 
in such ·subdistrict or subdistricts to a public school in the township district, 
or to a public school in another district, the· cost thereof to be paid out of 
the funds of the township school district. Or, tlze board ma)' abolish all tlze 
subdistricts providing conveyance is fur11ished to one .or more central 
schools, the expense thereof to be paid out of tlze j1t11ds of the district." 

Said section was considered and construed by the court in the case of Board 
of Education vs. Shaul et a!., 17 C. D., N. P., p. 269, wherein the second syllabus 
holds as follows: 

"A township board of education having exercised its judicial discretion 
in suspending school in certain subdistricts and changing the district bound­
aries and having provided transportation for the pupils of such schools to 
other schools, the court will not interfere with such discretion on the ground 
of expediency or because of popular disapproval of such action." 

In further construing said section, together with other sections, the court at 
page 275 of the opinion, says: 

"These several sections of the statute clearly authorize the board of 
education to suspend the schools in its discretion in any and all of the sub­
districts in the township district, and to provide for conveyance of the 
pupils in such district or subdistricts to other public schools; or to abolish 
all the subdistricts and provide conveyance to one or more central schools." 

And again at page 278 of the opinion, appears the following: 

"It is clear. from these acts that the board of education of \Vayne town­
ship had the right to suspend these schools and provide for transportation 
of the pupils to another public school in the township, and the evidence be­
fore the commissioners shows that this is what the board of education of 
vVayne township had done." 

Section 7730 above quoted applies to township school districts. 
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If the said subdistrict referred to in your inquiry had been abolished by the 
board of education of Lake township, Ashland county, by reason of the centraliza­
tion of the schools of said township or by reason of suspending the operation of 
the school subdistrict by the board of education of said township school district, 
then section i730 of the General Code would clearly apply, and the board of educa­
tion of said township school district would be legally required to furnish conveyance 
to all the pupils in said township school district including those in said subdistrict 
Xo. 6. 

But as stated in your inquiry, the situation in your case is different in that the 
said subdistrict X o. 6 was. abolished by reason of the fact that a special school 
district was formed which takes in part of subdistrict Xo. 6, Lake township, Ashland 
county, Ohio, in Lakeville, Holmes county, Ohio, by the order and decree of the 
probate court of Holmes county. The statutory provisions providing for the forma­
tion of special school districts are contained in chapter 5 of title 13 of the General 
Code. Section 4728 defines a special school district ; section 4729 provides the pro­
cedure for the establishment of a special school district as follows: 

"To establish a special school district, a petition, signed by not less than 
ten male citizens who are electors of the proposed special district, shall be 
filed in the office of the probate judge of the county in which such special 
district is situated, or, if such district is situated in two or more counties, 
then with the probate judge of the county having the greatest total tax 
valuation of such proposed district. Such petition shall set forth the desires 
of the petitioners, shall contain a description of the territory to be included 
in the proposed special district and be accompanied by a statement giving 
the total tax valuation of such territory certified to by the county auditor or 
auditors, and an accurate map of the territory, to be included in such dis­
trict, which map shall be prepared to the satisfaction of the probate judge." 

Section 4731 specified the duty of the probate court upon the filing of such 
petition as follows: 

''Upon the filing of a petition for the establishment of a special school 
district, the probate judge shall fix the time for the hearing of the petition, 
which shall be within sixty days of the filing thereof. Thereupon he shall 
cause to be published for four consecutive weeks in two newspapers ·of op­
posite politics, printed and of general circulation in the county where the 
petition is filed, notice of the filing of the petition and the time of the hear­
ing thereon. Such notices shall be mailed to the clerk or clerks of the 
boards of education having territory in the proposed special school district." 

Section 4732 of the General Code provides that the probate judge may hear and 
determine the question of establishment of such special school district and that he 
may chaoge the boundaries of the proposed districts as follows: 

"The probate judge may hear and determine the question of the es­
tablishment of such special school district and may subpoena and examine 
witnesses under oath. He may change the boundaries of the vroposed spec­
ial school district, and shall fix and determine the amount of money due and 
payable to the special district from the surplus money in the treasury or in 
process of collection in the district or districts from which it was formed 
or, in case of indebtedness of such district or districts, he shall determin~ 
the amount of money due and payable by the special school district to the 
district or districts .from which it was formed. In either case the amount so 
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found due shall be a valid and binding obligation upon the board of educa­
tion of such district or districts." 

The special school district of Lakeville, Holmes· county, Ohio, as you state in 
your inquiry, was formed in accordance with the statutes providing for the forma­
tion of special school districts, (a portion of which are above quoted), the result being 
that said subdistrict X o. 6 was thereby deprived of school facilities by reason of 
the fact that a considerable portion of subdistrict X o. 6 of Lake township, Ashland 
county, was included within the boundaries of such special district so formed. This 
was done under section 4729, General Code, whereby a special school district may be 
formed in two or more counties but in such case the procedure so provided must 
be brought in the county which has the greatest tax valuation of such proposed 
district. This procedure is entirely separate and distinct from that provided by 
section 7730, supra. The provisions of said section 7730 apply only when the abol­
ishment or suspension is made by the board of education of township school dis­
tricts. 

Section 7646 of the General Code provides as follows : 

'"Each township board of education shall establish and maintain at least 
one elementary school in each subdistrict under its control, unless trans­
portation is furnished 'to the pupils thereof as provided by law." 

Said section was amended at the recent special session of the legislature Feb­
ruary 16, 1914, and was filed in the office of the secretary of state, ~larch 9, 1914. 
The recent amendment appears at page 228 of the 104th volume of Ohio Laws, and 
reads as follows: 

"The board of education of each rural school district shall establish 
and maintain at least one elementary schqol in each subdistrict under its 
control. unless transportation is furnished to the pupils thereof as provided 
by law." 

As amended, its provisions are practically identical to those contained in said 
section (7646) prior to such recent amendment, and while as amended this section 
is not in effect for the reason that the same will not become effective until after 
90 days after it is filed in the office of the secretary of state, neverthelesss, because 
its provisions as before stated are practically the same, the fact that the amended 
section is not yet in effect does not make any material difference in this instance. 
Said section 7646 is specific in its provision that each township board of education 
shall at least establish and maintain one elementary school in each subdistrict, under 
its control, unless transportation is furnished to the pupils thereof as provided by 
law. Subdistrict X o. 6 in Lake township, Ashland county, Ohio, still exists even 
though a part of it has been added to the special district which was formed in 
LakevilJe, Holmes county, Ohio. Said subdistrict stilJ being in existence, then it 
would seem to foJlow, under the provision contained in section 7646, that the board 
of education of such township district must either establish and maintain an ele­
mentary school in such subdistrict, or provide transportation as provided by law, 
such as the provisions therefor as contained in section 7730, General Code, supra. 

Therefore, in direct answer to your inquiry, it is my opinion that the board 
of education of Lake township must provide an elementary school in said subdistrict 
No. 6 thereof, unless transportation is furnished to the pupils thereof as provided 
by law. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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984. 

BOILER !:'\SPECTOR'S CERTIFICATE-FEE TO BE PAID BEFORE CER­
TIFICATE IS ISSUED. 

It is 110t proper to issue a boiler i11spector's certificate aud for&.'ard the same 
before the certificate has bee11 paid for, there bei11g no authority i11 law for such 
a practice, and therefore, before the certificate is issued, the fee therefore should be 
paid. 

CoLCMBCS, OHio, June 17. 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of February 2nd, wherein you state:, 

"Please advise this department if the boiler inspection certificate men­
tioned in section 1058-20 and section 1058-21 of the Ohio boiler inspection 
law may be issued and forwarded with a bill covering the same, before the 
certificate has been paid for. 

"It has been the practice of this department not to forward the cer­
tificate until the fee has been received. 

"In order that certificates may be issued promptly upon receipt of in­
spection reports, all owners are billed for their certificate fees in advance. 
A number of concerns pay a lump sum, which is placed to their credit and 
charged off as inspection reports are received and certificates issued. 

"The above arrangement necessitates our department carrying a trust 
fund in the bank, which makes a complicated accounting system. 

"In event the certificates were sent out with a bill for the amount of 
the fee, upon receipt of the fee. the department could make a record of the 
same and deposit the amount in the state treasury." 

Sections 1058-20 and 1058-21, General Code, insofar as they have any bearing 
on your inquiry, provide: 

Section 1058-20 : 

"T f, upon making the internal and external inspection, the inspector 
finds the boiler to be in safe working order, with the fittings necessary 
to safety. and properly set up. upon his report to the chief inspector of 
steam boilers, the chief inspector shall issue to the owner or user thereof, 
a certificate of inspection stating the maximum pressure at which the boiler 
may be operated, as aecertained by the rules established by the board of 
boiler rules, and thereupon such owner or user may operate the boiler 

·mentioned in the certificate for one year from the elate of inspection. unless 
such certificate shall be sooner withdrawn. * * *" 

Section 1058-21 : 

* * * * * * * * 
"The owner or user of a steam boiler herein required to be inspected 

shall pay to the chief inspector of steam boilers the sum of one dollar 
for each certificate issued." 
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It will be observed that section 1058-20 required the chief inspector of steam 
boilers, upon the report to him of a deputy inspector that a boiler is in safe working 
order, etc., to issue to "the owner or user thereof, a certificate; and section 1058-21 
fixes the fee for such certificate at one dollar. 

These statutes contemplate that in the issuance of certificates, your departmen.t 
should do a cash business, that is to say, the fee of $1.00 prescribed by section 
1058-21 should be in your possession before the certificate is issued and forwarded 
to the person entitled thereto, otherwise your department would be put to the 
trouble and expense of collecting these fees after the certificates were issued, and 
this would place upon your department a burden not in.,tended by the statutes. 

I am of the opinion that the practice of collecting fees in advance of the issu­
ance of certificates is legal. 

The acceptance by you cf a lump sum of money to cover the costs of certificates 
to be issued in the future is a matter that concerns you and the parties paying 
the money under such arrangement. You receive the money as the agent of the 
payer and not as the agent of the state of Ohio, and no claim attached to the money 
in favor of the state until an inspection is made and a certificate issued. I am of 
the opinion that this practice is n.ot contrary to law, but it should be made clear 
to the persons contributing to this fund that you ·accept the same in your private 
or individual capacity and· not as a representative of the state. 

985. 

Yours, very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

PLATS FOR QUADREXXIAL APPR.AISE:\IEXT-CONTRACT FOR THE 
nlAKI:\G OF SUCH PLATS lllUST BE ENTERED li\TO ACCORDING 
TO LA\V-lllORAL OBLIGATIO:\ TO PAY FOR SUCH MAPS AXD 
PLATS WHERE THE SAlliE ARE FURXISHED OX AN ILLEGAL 
COXTRACT. 

There is no legal liability 011 the part of the count)• to pay a printing company 
a claim for making plats for quadre1111ial appraisement and district board of asses­
sors by the coullfy auditor, when the only co11tract was a telephone cozzversation, 
for the reason that the expellditure i11volved more than $1,000.00 alld the provisions 
of sectiozzs 2414, 2445 alld 5660, General Code, ·were not complied with. Since the 
county has go/tell the benefit of the maps alld retailled the same, there is a moral 
obligatio11 that such bill be paid, and the cozmty commissioners 11W)' izz their discre­
tioll pay such s11111 for the maps fumished as they deem reasonable a11d proper. 

CoLcMncs, OHIO, June 17, 1914 .. 

The Bureau of lllspection alld Supcrvisio11 of Public Offices, Columbus, Ohio. 
GEXTLEJ\IEX :-Under date of April 17th, you presented for mY, opinion the fol­

lowing question : 

''Should a bill for making plats for quadrennial appraisement and dis­
trict board of assessors and county auditor against the county commis­
sioners. the only authorization for which was a telephone conversation, 
be- allowed?" 
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From the communications it appears that the total amount of the bill for maps 
amounted to $6,616.05. These maps were provided from time to time as they were 
desired; there was no special contract for the furnishing of these maps other than 
a telephone conversation between the company furnishing the maps and a ~Ir. 

Edmondson, in which connrsation the price for medium prints, measuring 24x30 
was agreed upon at $1.25. \Yith respect to the smaller prints (18x24), no price was 
agreed upon, but it was arranged that the amount charged would be proportional. 

Section 41 of the act appearing on page i86 of 103 0. L., providing for the ap­
pointment of district tax authorities and prescribing thtir powers and duties, is as 
follows: 

""The county commissioners shall furnish for the district assessor and 
the district board of complaints for their county, and their deputies, as­
sistants, experts, clerks, and employes suitable office rooms at the county 
seat and the district assessors shall furnish for his own office for the dis­
trict board of complaints all maps, plats, stationery, blank forms, books, sup­
plies, furniture and other equipment necessary for the proper discharge of 
their duties and for the preservation and safe keeping of their books, 
records and files. Provided, however, that the maps. plats, stationery, blank 
forms, and other supplies and equipment used by the district assessor, shall 
so far is practicable, be used also by the district board of complaints. In 
case any board of county commissioners fails or refuses to furnish such 
rooms, maps, plats, stationery, blank forms, books, supplies, furniture and 
other equipment, the tax commission of Ohio, upon complaint of the dis­
trict assessor or district board of complaints, may authorize the district 
assessor or the district board of complaints, as the case may be, to procure 
such rooms, furniture, maps, plats, stationery, blank forms, books, supplies 
and other equipment, as may be deemed necessary by the commission, and 
the amount so authorized to be expended for such purpose shall constitute 
a charge against the county, regardless of the money in the county treasury 
appropriated for such purposes and notwithstanding any failure of the 
county commissioners to fevy or appropriate funds therefor.". 

Under this enactment it is clear that the duty of providing the necessary maps 
rests upon the county commissioners when application is made therefor by the dis­
trict assessor, but that in the refusal or failure of the county commissioners to so 
provide, the district assessors may be authorized themseh·es to procure the maps, 
upon the authorization of the tax commission. There is nothing whatever in this 
statute upon which to base the presumption that contracts made by the county 
commissioners for such maps are to be, in any way, excepted from the general re­
strictions and safeguards provided by the statutes with respect to the making of 
contracts by the county commissioners, and when such maps are procured by the 
county commissioners, all provisions of statute respecting contracls by that board, 
must be complied with. 

\\'hen the general assembly passed the act abm·e referred to, providing for a 
new method of assrs>ment for taxation, they expressly repealed many sections of 
the old law pertaining to these matters. Sections 5549, et seq., of the old law, how­
ever, requiring the county commissioners to advertise for bids for the construction 
of necessary maps for the purpose of appraisement of real estate, on or before June, 
1913, and every fourth year thereafter, were not repealed nor amended by the 
general assembly. 

Since these provisions have special application and make direct reference to 
the quadrennial appraisement of real property, it is difficult to see their application 
in the present case, and I, therefore, conclude that section 5549 of the General Code 
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was left unrepealed by the legislature in its session in 1913, for the reason that such 
repeal might seriously interfere with contracts entered into during that year under 
this statute. 

Since I cannot, therefore, see the application of an authorization for a contract 
of this nature once in four years under the present system, I conclude that this 
statute has no application at the present time, and county commissioners are not, 
therefore, required to comply with its terms in procuring these maps. 

Section 2414, and sections 2445 and 5660 of the General Code, are as follows: 

'"Section 2414. No proposition involving an expenditure of one thou­
sand dollars or more shall be agreed to by the board, unless twenty days 
ha,·e elapsed since the introduction of the proposition, unless by the unan­
imous consent of all the members present of the board, which consent shall 
be taken by yeas and nays, and entered on the record. 

'"Section 2445. No contract entered inta by the county commissioners, 
or order made by them, shall be valid unless it has been assented to at a 
regular or special session thereof, and entered in the minutes of their pro­
ceedings by the auditor. 

"Section 5660. The commissioners of a county, the trustees of a town­
ship and the board of education of a school district, shall not enter into 
any contract, agreement or obligation involving the expenditure of money, 
or pass any resolution or order for the appropriation or expenditure of 
money, unless the auditor or clerk thereof, respectively, first certifies that 
the money required for the payment of such obligation or appropriation is 
in the treasury to the credit of the fund from which it is to be drawn, or 
has been levied and placed on the duplicate, and in process of collection 
and not appropriated for any other purpose; money to be derived from law­
fully authorized bonds sold and in process of delivery shall, for the purpose 
of this section, be deemed in the treasury and in the appropriate fund. Such 
certificate shall be filed and forthwith recorded, and the sums so certified 
shall not thereafter be considered unappropriated until the county, town­
ship or board of education, is fully discharged from the contract, agree­
ment or obligation, or as long as the order or resolution is in force." 

Such arrangement as existed, in this case, between the county commissioners 
and the printing company, clearly contemplated the total number of m~ps supplied 
and the total amount to be paid for the same. and the arrangement can, by no 
means, be separated into a number of smaller transactions for orders for a lesser 
number of maps as they were supplied. . 

The proposition, therefore, comes clearly and directly within the terms of 
section 2414. requiring a proposition involving an expenditure of one thousand 
dollars ($1,000.00) or more, to wait over twenty days after the introduction of the 
proposition, in the absence of unanimous consent of all members present, shown by 
yeas and nays entered upon the journal. The arrangement, therefore, was irregular 
and invalid for this reason. The terms of section 2445, requiring every contract 
of the county commissioners to be assented to at a regular or special session, and 
entered in the minutes, has also a direct application, and from the facts before me, 
evidently was not complied with. 

:Moreover, it is furthermore manifest, from the statement of facts, that the 
auditor's certificate, with reference to the existence of a properly appropriated 
fund for the purpose of the expenditures, was not procured. 

It is unnecessary to set forth the decisions of this state. that failure to comply 
with statutory provisions, pertaining to the execution of contracts by the county 
commissioners of the nature of those above set forth, renders the contract invalid 
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and prevents any recovery upon the same, or any recognition of the contract by the . 
courts. 

The fact that the courts will not assist in the enforcement of any claim on such 
a contract, however, does not necessarily operate to prevent the county commis­
sioners from paying, as a moral obligation, what they deem to be a reasonable 
amount, for property received or things of value obtained by the county by virtue 
of such irregular transactions. 

In Emmert vs. Elyria, 74 0. S., on page 194, the court says: 

''But, because a municipality is not legally liable to pay for a public 
improvement, it does not follow that it is not under a moral obligation to do 
so or that a court because it will not enforce payment will enjoin it. The 
contract for paving this street is not ultra vires. If invalid it is so merely 
because the contract was made before the bonds to provide the money to pay 
for it were sold. Xow tliat the work has been done in accordance with 
·the contract and the bonds haye been sold and the money to pay for it is in 
the treasury, it is right that it should be paid for and a court of equity ought 
not, unless its failure to do so would defeat the purpose of the law, prevent 
the municipality from doing what equity and fair dealing would exact 
from an individual." 

In Caldwell vs. ::\Iorgan, 8 X. P. n. s., at page 391, the court says: 

"\Vhere services have been rendered, or property obtained, for which 
a valid contract could have been made, and the parties cannot be put in 
statu quo, a court of equity will not interfere with the payment of the 
reasonable value of such services or property. ::\fere invalidity in the in­
curring of an obligation, although sufficient to destroy its effect as a legal 
obligation, where by the granting of an injunction public health or welfare 
would be seriously or irreparably jeopardized and where strong equitie~ 

have arisen by reason of the ·expenditures of money or rendition of services 
which have and will innure to the benefit of the public, is not sufficient to 
call into action the powers of a court of equity to enjoin. (Cases cited.)" 

In direct answer to your question, therefore, I am of the opinion that the print­
ing company in question has no legal claim enforcible against the county for the 
maps provided by virute of the arrangement set forth. The county commissioners 
may, however, in their discretion, pay such sum for the maps furnished as they 
deem reasonable and proper to reimburse the company in question for the expenses 
incurred and the services rendered. 

Very truly yours, 
TnlOTHY S. HoG.\X, 

Attorne:y Ge11eral. 
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~986. 

l\IILEAGE FOR TESTIFYE\G TO AX OFFICER AUTHORIZED TO TAKE 
DEPOSITIOXS-MILEAGE ALLOWED A \VITXESS FOR TESTIFYI~G 
IX A COURT OF RECORD-XO COXFLICT BET\VEEX SECTIONS 
3016, 3018 and 4555, GEXERAL CODE. 

The ~cords "and such mileage," as used in section 3012, General Code, in the fol­
lowil!g phrase: for attending a trial before a justice of the peace, or mayor of a 
11l!lllicipal corporation, fifty cents for each daJ,• a11d such mileage" refers to the1 

mileage gh•en for testifyillg before an officer authorized to take depositio11s, and 
does 110t refer to the mileage allowed a witness in testifyillg in a cou.rt of 1·ecord. 

There is 110 co11jlict betwew scctio11s 3016 to 3018 and 4555, Ge11eral Code, there­
fore, the payment of witness fees from the county treasury in criminal cases is 
authorized i11 all cases of felo11y and in misdemeanor only '1c1izen recognizances are 
taken, forfeited and collected, a1zd 110 cowuiction had. The effect of section 4555, 
Ge11eral Code, is solely to require a certificate of tjze mayor as a condition precedent 
to the PaJ'11lC11t of such fees as are authorized by sectio11s 3016 to 3018, General Code. 

CoLUMBUS, 0Hro, June 17, 1914. 

Bureau of l11spectio11 and Supen•isio11 of Public Offices, Departme11t of Auditor of 
State. Columbus, Ohio. 
GEXTLEMEN :-Under date of l\hy 2nd. you submit the following: 

"1. vVhat mileage can be legally allowed and paid to witnesses in the 
various courts, and for testimony given, as set forth in sections 3012 and 
3014, G. C.? 

"\Ve are of the opinion that it is the general practice all over Ohio 
to allow witnesses mileage both ways in all cases. It seems to be clear that 
mileage can only be allowed one way for testifying before an officer author­
ized to take depositions and before a coroner, but what is meant by the 
words 'a11d such mileage,' with reference to witnesses attending a trial be­
fore a justice of the peace, or mayor of a municipal corporation? 

''2. In view of the provisions of sections 3016, 3017 and 3018, G. C., it 
appears that fees of witnesses in misdemeanor cases are 1101 payable from 
the county treasury when testifying before justices of the peace. mayors 
and police justices, yet section 4555, G. C., seems to authorize a mayor to 
to certify such fees out of the county treasury. Because of these apparent 
conflictions this department requests your ruling or opinion upon the ques­
tions herein set forth." 

Section 3012 of the General Code is as follows: 

"Each witness in civil causes shall receive the following fees: For each 
day's attendance at a court of record, to be paid on demand by the party 
at whose instance he is summoned, and taxed in the bill of costs, one dol­
lar. and five cents for each mile from his place of residence to the place of 
holding such court, and return; for testifying before an officer authorized to 
take depositions. under a subpoena, seventy-five cents, and five cents for each 
mile from his place of residence to the place of taking depositions, to be 
paid on demand by the party at whose instance he is summoned; for attend­
ing a coroner's inquest, one dollar for each day and the same mileage allowed 
a "·itness in the taking of depositions, to be paid from the county treasury; 
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for attending a trial before a justice of the peace, or mayor of a munic­
ipal corporation, fifty cents for each day and such mileage. Xo mileage 
shall be allowed if the distance from the place of residence of the witness 
to the place where called to testify is less than one mile." 

813 

lJ'nder this statute it is clear th"at a witness testifying in a court of record is 
entitled to 5 cents per mile both going to and returlling from the place of holding 
court. For testifying before an officer authorized to take depositions, and for at­
tending a coroner's inquest, however, it is clear that authorization for payment of 
mileage for the return journey is absent, and a witness in each of these cases, 
therefore, can be allowed his 5 cents per mile only for the journey from his place 
of residence to the place where testimony is given. 

You desire a construct.ion, however, of the term "such mileage" under the clause 
authorizing the payment of the same attending a trial before a justice of the peace 
or a mayor of a municipal corporation. I am of the opinion that the word "such," 
as used in this connection, can very clearly refer only to its relations in the clause 
immediately preceding the term as it is used in the statute. By no mode of con­
struction could the word "such,'' as herein used, be refused relation to an antecedent 
immediately preceding and given a relation to an antecedent employed in a prior 
clause of the statute. 

For testifying before a justice of the peace or a mayor, therefore, a witness is 
entitled to such mileage as is prescribed in the case of testimony rendered at a 
~oroner's inquest, that being the same, by the terms of the statute, as is allowed a 
witness in the taking of depositions, to wit: 5 cents per mile only from place of 
residence to place of gh·ing testimony. 

Answering your second question. Sections 3016 and 3018 of the General Code 
are as follows: 

"Section 3016. In felonies, when the defendant is convicted the costs 
·.of the justice of the peace, police judge, or justice, mayor, marshal, chief of 

police, constable and witnesses, shall be paid from the county treasury and 
inserted in the judgment of conviction so that such costs may be paid tq the 
county from the state treasury. In all cases, when recognizances are taken, 
forfeited and collected and no conviction is had, such costs shall be paid 
from the county treasury. 

"Section 3018. In felonies, fees of witnesses before justices of the 
peace, mayors and police justices, shall be paid upon the allowance of the 
commissioners from the county treasury, on the certificate of such officer, 
notwithstanding the state has failed." 

Under these sections payment of witness fees from the county treasury in 
criminal cases is authorized in all cases of felony, and in misdemeanors only when 
recognizances are taken, forfeited and collected upon failure of conviction. 

Section 4555, General Code, to which you refer, is as follows: 

"In cases for the violation of ordinances, the fees of witnesses and 
jurors shall be paid, on the certificate of the officer presiding at the trial, 
from the corporation treasury, and in state cases on like certificate from 
the county treasury." 

This statute requires fees of witnesses in state cases to be paid from the county 
treasury upon the certificate of the presiding officer at the trial. 

I am of the opinion that the effect of this statute is not to authorize the· pay­
ment of fees, but rather to specify the mode of procedure requisite for the payment 
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of such fees as are authorized by sections 3016 and 3018 above quoted. The effect 
of section 4555, General Code, therefore, is to require a certificate of the mayor 
as a condition precedent to the payment of such fees as are authorized by the above 
sections, to wit: those that accrue in the prosecution ·of felonies before a mayor, 
and in those misdemeanors only where recognizances are taken, forfeited and col­
lected and no conviction had. 

987. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

:MATTRESS IXSPECTION LAW-LABEI.;IXG OF PILLOvVS XOT RE· 
QUIRED BY LAW. 

U11der sectio11s 12798-1 a11d 12798-3, the mattress inspection la7.u, it is uot com­
pulsory to place a label on pillows, which are made or stuffed with material other 
than feathers, si111ilar to that prescribed for mattresses. 

CoLuMnus, OHIO, June 17, 1914. 

Industrial Cominission of Ohio, Columbus, Ohio. 
GENTLEMEN ::-On April 9, 1914, you submitted to this department a request for 

an opinion as follows : 

"A question has been raised as· to the proper interpretation of the 
mattress inspection law with reference to labeling of pillows. 

"I would be pleased to have you advise me whether or not in your. 
opinion, under the provisions of sections 12798-1-2-3 of the General Code, 
it is compulsory to place a label similar to that prescribed for mattresses 
on pillows which are made or stuffed with material other than feathers." 

Sections 12798-1 and 12798-3 provide: 

"Section 12798-1. Whoever manufactures for sale, offers for sale, sells, 
delivers or has in his possession with intent to sell or deliver any mattress 
which is not properly branded or labeled as hereinafter provided, or which 
is falsely branded or labeled, or whoever used, either in whole or in part, 
in the manufacture of mattresses any cotton or other material which has 
been used or has formed a part of any mattress, pillow or bedding, used in 
or about any public or private hospital, or in or about any person haYing 
infectious or contagious disease, or whoever dealing in mattresses has a 
mattress in his possession for the purpose of sale or offers it for sale with­
out a brand or label as herein required, or removes, conceals or- defaces 
the brand or label thereon, shall be fined not less than $25.00 nor more than 
$500.00, or be imprisoned in the county jail not more than six months or 
both." 

Section 12798-2 prescribes the form of label to be placed on mattresses, and is 
not pertinent to the question· you raise. 

It should be borne in mind that these are criminal statutes and must be strictly 
constnied. The only reference in this law to pillows is the provision in sec<ion 
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12798-1, whereby the use in the manufacture of mattresses, of any cotton or other 
material that had theretofore been used or formed a part of a pillow, etc., used in 
hospitals, or in or about any person having contagious or infectious diseases, is mad<: 
a criminal offense. This provision, however, does not of itself require the labeling 
of pillows. It is the placing in mattresses of material theretofore used in certain 
designated pillows that is made a crime, and not the failure to brand or label the 
pillows themselves. 

One of the elements of the definition of a mattress given in section 12798-3, 
viz.: that it shall be a quilted pad, is lacking from a pillow, and I am, therefore, of 
the opinion that this law does not require the labeling of pillows, regardless of the 
material of which they may be made. 

988. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Ge11eral. 

COLLATERAL IXHERITAXCE TAX-VALUI~G ESTATE-COLLATERAL 
RELATIVE-::\IASSACHUSETTS RULIXG-RULE FOR DETER::\IIX­
IXG VALUE OF ESTATE. 

1Vhcre A bequeathed a certai11 sum to B in trust the i11come to be paid to C, a 
collateral relative, during C's life1 a11d at the death of C said trust to b'e discharged, 
and the principal sum to be paid to D, a11other collateral relative; the proper way of 
ascertaini11g the 'iiolue of D's estate, depe11de11t upon a prior taxable estate, is to take 
the 'i.'alue of the prior estate together with the sum of $500.00 from the appraised 
·value of the whole estate, that is the whole i11heritauce subject to taxatio11. The 
llfassacllltsetts rule is follO<t"Cd in this opinion. 

CoLCMBL'S, OHIO, June 17, 1914. 

Hox. THOMAS L. PoGUE, Prosecuti11g Attomey, Ci11cinnati, Ohio. 

DEAR SIR:-Your letter of April 23rd, receipt whereof has been acknowledged, 
requests my opinion upon the following question arising under the collateral in­
heritance tax law: 

"'A' bequeaths the sum of $10,000.00 to 'B' in trust, the income thereof 
to be paid to 'C,' a collateral relative, during 'C's' life; at the death of 'C,' 
the trust is to be discharged and the principal sum paid to 'D,' another col­
lateral relative of 'A.' 

"\\'hat is the rule valuing 'D's' estate?" 

One way which will readily occur to a person seeking an answer to your ques­
tion is the determination of the present worth of the principal sum of the estate; 
that is. the computation of that an,wunt, which, at a given rate of interest, will pro­
duce the principal sum of the estate in the period of time corresponding to the ex­
pectancy of life of the owner of the beneficial interest of the life estate. (In re 
estate of Dows, 167 X. Y., 227). In no event, I think, ought the remainderman be 
subject to taxation on the full value of his estate,· at the death of the testator. 

However, section 5333, General Code, as amended 103 0. L., 463, must be con­
sidered. That section provides: 
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''\Vhen a person bequeaths or devises property to or for the use of 
father, mother, husband, wife, lineal descendant, or adopted child, during 
life or for a term of years, and the remainder to a collateral heir, or to a 
stranger to the blood, the value of the prior estate, shall be appraised, with­
in sixty days after the death of the testator, in the manner hereinafter pro­
vided, and deducted, together with the sum of five hundred dollars, from 
the appraised value of such property." 

It is clear, of course, that this statute does not, in terms, govern the ascertain­
ment of the value of a subsequent estate save when the prior estate is not taxable. 
However, in Dow vs. Abbott, 197 :Mass., 283, under statutes, in this respect identical 
with those of Ohio, the supreme judicial court of ::\lassachusetts held that the section 
corresponding to section 5333, as amended, should be applied in a case iike that 
stated by you. In the language of Rugg. J., "the statute makes no specific pw­
vision for a case exactly like this, but the valuation can be ascertained according 
to the method pointed 6ut in R. L. c. 15 section 2 * * * for analagous cases," (the 
statute referred to being the one which corresponds to section 5333, General Code, 
and the case before the court being one in which the prior and ultimate estate 
were subject to taxation). 

I can find no other authorities upon the question. Under similar statutes the 
supreme court of Illinois holds that a section corresponding to. section 5333, General 
Code, should be strictly construed. -On re Kingman, 220 Ill., 563.) Such a strict 
construction would, of course, lead to a result opposite to that indicated by the 
Massachusetts decision above cited and would support the view that the actual 
present value of the subsequent estate should be ascertained in the way pointed out 
in In re Estate of Dow, supra. However, the Illinois decisions are not on the exact 
point, and for various reasons I have come to the conclusion that the :Massachusetts 
rule should be followed in Ohio. 

Among the reasons which have led me to adopt this conclusion I may state that 
the Ohio Statute makes specific provision for the computation of future values of 
annuities and life estates, (section 5353 of the General Code), the provision being 
that such computation shall be at five per cent. compound interest. There is no like 
provision for computing present worth of vested estates to be enjoyed in futuro. 
It does not seem possible to me that ~he legislature would have adopted the statutory 
rate and method of computation above referred to, had it not' been intended that the 
same rate and method, if applicable at all, should be used in computing present 
worth. \Ve are thus forced to the conclusion .that in order to make the statute 
harmonious, the analogy of either section 5353, or that of section 5343, or that 
of both, must be applied to a case which neither one of them covers, viz. : the 
ascertainment of the value of a future estate dependent upon the value of a life 
estate which is taxable. That is to say, if neither statute controls, we have no 
statutory rate of interest for the computation of present worth, and it seems un­
likely that the legislature intended a different rate of interest to be used in com­
puting present worth from that which it has prescribed for the valuation of life 
estates and annuities; and if section 5343 be held applicable, it is equally as reason­
able to hold section 5333, as amended, applicable. 

Therefore, I am of the opinion that the way to ascertain the value of a vested 
future estate, dependent upon a prior taxable estate, under the collateral inheritance 
tax law, is to ascertain the value of the prior estate and to take that value, together 
with the sum of $500.00, from the appraised value of the whole estate, meaning, of 
course, the whole inheritance subject to taxation. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attor11ey General. 
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989. 

:\IE:\IBER OF THE GEXERAL .-\SSDIBLY-RIGHT TO SERVE "CPO:\ 
CO"CXTY BOARD OF ED"CCATIOX. 

There are 110 pro·dsions in the constitution prohibiting a member of the board 
of education from serving upon the county board of ed11cation. 

Cou.::-.IBcs, OHIO, June 17, 1914. 

Hox. ]oHx II. LowRY J!ember, House of Representatives, Napoleon, Ohio. 

DEAR Sm :-1 am in receipt of your letter of :\lay 11th, wherein you request 
my opinion upon a question stated in your letter as follows: 

''\Vill you kindly inform me if there are any provisions in the con­
stitution prohibiting a member of the legislature from serving upon the 
county board of education?" 

A county board of education is provided for in sections 4728 to 4734, General 
Code, inclusi\·e. 

Section 4728, General Code, provides as follows: 

''Each county school district shall be under the supervision and control 
of a county board of education composed of five members who shall be 
elected by the presidents of the various village and rural boards of educa­
tion in such county school district. Each district shall have one vote in the 
election of members of the county board of education except as is provided 
in section 4728-1. At least one member of the county board of education 
shall be a resident of a village school district if such district is located in the 
county school district and at least three members of such board shall be 
residents of rural school districts, but no more than one member of the 
county board of education shall reside in any one village or rural school 
district within the county school district." 

Section 4728-1: 

''All school,districts other than village and city school districts within 
a civil township shall be jointly entitled to one vote in the election of mem­
bers of the county board of education.· The presidents or the board of 
education of all such districts in a civil township shall meet for the pur­
pose of choosing one from their number to cast the vote for members 
of the county board of education. If no such meeting is held in any year 
for the purpose of choosing one from their number to cast the vote of such 
boards, the p(esident of the board having the largest tax valuation shall 
represent all such districts of the civil township at the election of the county 
hoard members. A board of education of a rural district having territory 
in two or more ci\·il townships shall vote with the boards of education of the 
districts of the civil township in which the greater part of its taxable prop­
erty is located." 

Section 4729 : 

"On the second Saturday in June, 1914, the presidents of the boards of 
education of the various village and rural school districts in each county 
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school district shall meet and elect the five members of the county board 
of education, one for one year, one for two years, one for three years, 
one for four years and one for five years, and until their successors are 
elected and qualified. The terms of office of such members shall begin on 
the fifteenth of July, 1914, and each year thereafter on the third ·Saturday 
of January. Each year thereafter one member of the county board of 
education shall be elected in the same manner for a term of five years. The 
presidents of the various boards of education within the county school 
district shall be paid their necessary and actual expenses incurred while 
meeting for the purpose of electing members of the county board of educa­
tion. Such expenses shall be allowed by the county auditor and paid out 
of the county treasury upon the order of the chairman and clerk of the 
meeting." 

Section 4i30: 

'"The county auditor of each county shall issue the call for the first 
meeting, giving at least ten days' notice of the place where such meeting will 
be held. The call for all future meetings shall be issued by the county 
superintendent. The meeting shall organize by electing a chairman and a 
clerk. The vote of a majority .of the members present shall be necessary 
to elect each member of the county board. The members of the county 
board so elected, may or may not be members or officers of any village or 
rural board of education. The result of the election of members of the 
county board of education shall be certified to the county auditor by the 
chairman and clerk of the meeting." 

Section 4734: 

"Each member of the county board of education shall be paid his actual 
and necessary expenses incurred during his attend<ft1ce upon any meeting 
of the board. Such expenses, and the expenses of the county superin­
tendent, itemized and verified shall be paid from the county board of educa­
tion fund upon vouchers signed by the president of the board." 

The foregoing sections provide the manner in which the county board of educa­
tion is t"o be elected and the length of the term of each inember; it also provides 
for the payment of their expenses. No salary is provided for in any of these 
sections. 

The question may arise as to whether or not the members or the county board 
of education are chosen by election, or by appointment. In the case of State of 
Ohio vs. Squire, 39 0. S., 197, the terms "appointment" and "election" are defined 
as follows: 

"The word appointment as used in the statutes generally means the 
designation of a person to hold an office of trust, by an individual, or a 
limited number of individuals to whom an appointment or selection has 
been delegated. 

"The word election is properly applied to the choice of an officer by the 
votes of those upon whom the law has conferred the right of electing such 
officer." 

The statutes have conferred the right of electing the members of the county 
board of education upon the presidents of the various village and rural boards of 
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education and the county school districts, and provides that a vote of the majority 
of the members present shall be necessary to elect each member of the county board. 

There is no question but what the selection of the county board of education 
is by election and not by appointment. Consequently the inhibition contained in 
section 19 of article II, constitution of Ohio, which provides: 

"Xo senator or representative shall, during the term for which he shall 
h;tve been elected, or for one year thereafter, be appointed to any cidl office 
under this state, which shall be created or the emoluments of which shall 
have been increased, during the term for which he shall have been elected." 

does not pre\·ent a member of the general assembly from being elected to the 
county board of education, since the members of this board are elected and not 
appointed. 

Article II, section 4 of the constitution of Ohio, which provides: 

"Xo penon holding office under the authority of the United States, or 
any lucrative office under the authority of this state, shall be eligible to, or 
have a scat in, the general assembly; but this provision shall not extend to 
township officers, justices of the peace, notaries public, or officers of the 
militia." 

will not prevent members of the general assembly from being elected to the county 
board of education, hecause the office of member of the county board of education 
is not a· lucrative office, nor do I find any other provision in the constitution that 
would prevent a member of the general assembly being elected to this office. 

Therefore, I am of the opinion that there is no provision in the constitution 
that will prohibit a member of the present general assembly from being elected to 
the county board of education, regardless of the fact that the act providing for the 
county board of education was passed during a special session of the general as­
sembly, held during the year 1914. 

990. 

Very truly yours, 
TIMOTHY S. HOGA:<", 

Attomey Ge11eral. 

RDIOVAL OF ~IDIBER OF A CITY SCHOOL BOARD FRO:\I DISTRICT­
EFFECT OF SL'CH RDIOV AL. 

Tlze reuw7:al from a city school district, iudejillitel;y, of a member of a board 
of cducatio11 creates a 7Jaca11C)' i11 said board. 

CoLt:Mnt:s, OHio, June 19, 1914. 

Hox. FR.\XK \V. ~!ILLER, Supcril!tCildcl!t of Public lllstructiol!, Columbus, 0/ziq. 

DEAR SIR :-L'nder elate of April 7, 1914, you submitted for an opinion the fol­
lowing request: 
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''A legally elected member of the Canton board of education has tem­
porarily removed from the city of Canton. Under these conditions is he 
still a member of the city board of education, with all the rights and powers 
of a member of the city board?" 

In reference to the qualifications of members of school boards, of city school 
districts, section 4i04 of the General Code, prior to its recent amendment, provided 
as follows: 

'':\Iembers elected at large must be electors of the city district, and 
members elected from subdistricts must be electors of the city subdistricts 
from which they are chosen or of the territory attached to the subdistrict 
for school purposes. A removal of a member of the board from such sub­
district, territory or city school district shall vacate his office." 

Section 4218 of the General Code, in reference to the qualifications of members 
of council of villages, contains a provision very similar to that contamed in section 
4i04, General Code, supra. Said section 4218 reads as follows: 

"Each member of council shall have resided in the village one year next 
preceding his election, and shall be an elector thereof. No member of the 
council shall hold any other public office or employment, except that of 
notary public or member of the state militia or to be interested in any con­
tract with the village. Any member who ceases to possess any· of the qual­
ifications herein required or removes from the village, shall forfeit his 
office.'' 

Said sections are similar in t-his respect-that one provides thal the removal 
of a member of the board from such subdistrict. subterritory or city school district, 
shall vacate his office, while the other (section 4218) contains the provision that if 
a member of the village council removes from the village, such removal shall operate 
as a forfeiture of his office. 

In an opinion rendered by this department, on October 25, 1911, to Hon. John 
S. Roller, city solicitor of Lowellville. Ohio, this department in substance held, 
tl\at when a member of a village council removes from the village with his family, 
en~n though such removal is only temporary and is for an indefinite period of time, 
he thereby changes his domicile and forfeits his office. 

Because of the similarity in the provisions of the two sections as above pointed 
out, the reasoning in said opinion would apply equally as well to section 4704, Gen­
eral Code, as it existed prior to its last amendment, as it does to section 4218, Gen­
eral Code, which is construed in said opinion. Said section 4704 of the General 
Code was amended April 28, 1913, and appears at page 277 of the 103rd volume of 
Ohio Laws; and as the same is now amended its provisions have been entirely 
changed and relates to an entirely different subject-matter than that contained there­
in prior to its said amendment. So that said section does not now specifically pro­
vide that the removal from a city school district of a member of the board of 
education of a city school district shall have the effect of vacating his office therein. 
The only other provisions upon this subject relating to members of boards of educa­
tion. are those contained in section 4748 of the General Code, which provides as 
follows: 

"A vacancy in any board of education may be caused by death, non­
residence, resignation, removal from office, failure of a person elected 
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or appointed to qualify within ten days after the organization of the board 
or of his appointment, removal from the district or absence from meetings 
of the board for a period of ninety days, if such absence is caused by rea­
sons declared insufficient by a two-thirds vote of the remaining members 
of the board. which vote must be taken and entered upon the records of 
the board not less than thirty days after such absence. Any such vacancy 
shall be filled by the board at its next regul:ir or special meeting, or as 
soon thereafter as possible, by election for the unexpired term. A majority 
,-ote of all the remaining members of the board may fill a:1y such vacancy." 

821 

In the statement of facts attached to your inquiry, it appears that the member 
of the board of education of the Canton city school district has removed from such 
school district for an indefinite period of time and that he is now living on a farm 
outside of the city school district of the city of Canton. It is to be noted that section 
4748 of the General Code, supra, specifically provides that a vacancy in any board 
of education may be caused by removal from the district. According to the facts 
above referred to. the member in question has removed from the school district 
wherein he was formerly elected as a member of the board of education. It is my 
opinion that the word "may" used in said section should be read as "shalL" In <\C­

cordance with this view, as heretofore stated, it is my opinion therefore, in direct 
answer to your inquiry, that the removal of the said member of the Canton board 
of education indefinitely from the city school district of Canton, creates a vacancy 
in said board and therefore he is no longer a member of the Canton city board of 
education. with all the rights and power of a member thereof. 

991. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

POLICE JUDGE ~lADE PRESIDI~G JUDGE OF ~1UNICIPAL COURT 
1IAY RECEIVE ADDITIONAL COMPENSATIOX-SUCH C01IPEXSA­
TTOX XOT TO BE RECEIVED UNTIL THE ORGANIZATIO~ OF THE 
COUJ\T. JA~UARY 1, 1914. 

L The police judge may by law be the presiding judge of the municipal court 
and may recch•e additional compensation 1111der section 47, Cincinnati "municipal 
court ian•. but such additional compensatio11 is not established by section 20 of article 
II of the constitution of Ohio. 

2. The Cinci111wti municipal court was not organi::ed until January 1, 1914, 
there being 110 judge prior to that time, the judge of the police court would not be 
entitled to any salar:y other than that of police judge U1ltil the complete organi::ation 
of the court 011 January 1, 1914. 

CoLI.:MBI.:S, OHIO, June 19, 1914. 

Bureau of Jnspccti011 011d Supervision of Public Offices. Department of Auditor of 
State, Columbus, Ohio. 

GE:->TLE:IIEX :-Under date of April 9, 1914, you write as follows: 

''The Cincinnati municipal court law, filed with the secretary of state 
on :\fay 2, 1913, became a law on August 1, 1913, but no appointment of as-
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sociate judges, as provided for in section 45 of said act, was made by the 
governor, and in fact said municipal court was not organized until January 
1, 1914, when the elective associate judges entered upon their term of office. 
During the time from August 1, 1913, until January 1, 1914, the justices of 
the peace of said city of Cincinnati (Cincinnati township) continued to 

_ serve and to transact their usual judicial functions and to receive the sal­
aries provided by ordinance during the fiscal year 1913, and the Cincinnati 
police court continued in actual operation without any change of method 
and without exercising additional jurisdiction. Judge Fricke was elected 
police judge under the old law at the l'\ovember election, 1911, and was com­
missioned and assumed his judicial office for a term of four years beginning 
January 1, 1912. Section 2 of said municipal court law denominates the 
present police judge of Cincinnati as the presiding judge of the municipal 
court until the expiration of his present term. 

"Question. l\Iay said police judge, made by law presiding judge of said 
court, receive the additional compensation or increase of salary provided in 
section 4 of said municipal court law, or would such increase of salary be 
prohibited by section 20 of article 2 of the constitution of Ohio? 

"Question. If said judge is legally entitled to such increase of salary, 
may he receive the same from and after August 1, 1913, or will he be denied 
such increase until the organization of the court on January 1, 1914?" 

1. The law in question is an act providing for enlarging and extending the 
jurisdiction of the police court in the city of Cincinnati, and changing its name to 
the "municipal court of Cincinnati." This court is to consist of five judges, one of 
whom shall be the presiding judge, and the present police judge of Cincinnati shall 
be the presiding judge of the municipal court 1,111til the expiration of his present 
term, and all of said judges are to be qualified electors of the city of Cincinnati, 
and shall have been admitted to the practice of law. for not less than four years. 
Additional judges provided for by the act, including the presiding judge after the 
expiration of his term as police judge, shall be elected by the. electors of the city of 
Cincinnati, at the municipal election of 1913, two judges are to be elected for four 
years and two for two years, and at each regular municipal election next preceding 
the expiration,.. of the terms of office of each judge, including the present police 
judge, a successor shall be elected for a term of four years. 

The salary of the judge of a municipal court shall be $4,000.00 per annum, 
$3,000.00 of which shall be paid out of the treasury of the city of Cincinnati and 
$1,000.00 out of the treasury of Hamilton county. The presiding judge shall receive 
a salary of $6,000 per annum, of which $4,000.00 shall be paid from the city treasury 
and $2,000.00 from the county treasury. 

The municipal court shalt' have the same jurisdiction in criminal matters and 
prosecutions for misdemeanors or violations of ordinances as heretofore had by 
the police court of Cincinnati, and in addition thereto shall have certain civil jurisdic­
tion which is definitely set out in the law. In all actions and proceedings of which the 
municipal court has jurisdiction, all laws conferring jurisdiction upon the court of 
common pleas, a police court or a justice of the peace, prescribing the force and 
effect of their judgments, orders or decrees, shall be held to extend to the municipal 
(ourt, unless inconsistent with the act or plainly inapplicable. 

The presiding judge shall have the general superintendence of the business of 
the court, and may classify and distribute among the judges the business pending 
in said court. He is to render a complete annual report to the city council showing 
the work performed by the court, a summary of its expenses, the number of cases 
heard, decided and settled, the number of decisions reversed or affirmed, the number 
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of days and hours of attendance in court of each judge, and such other data as 
council may require. Each judge is to devote an equal length of time to the conduct 
of the criminal branch of the court as nearly as practical. The judges are authorized 
to sit separately or otherwise, shall meet at least once a month, and at such other 
times as the presiding judge may determine, for consideration of the business of 
the court: shall prescribe forms; establish a system for the docketing of causes, 
motions and demurrers; adopt rules governing the practice and procedure, and 
designate the mode of keeping the record of proceedings. The judges or a judge 
may summon and impanel jurors, tax costs, compel the attendance of witnesses, 
jurors and parties, issue process and exercise all powers conferred upon courts of 
common pleas, the judges thereof, justices of the peace, police courts or such other 
powers as are necessary for the exercise of the jurisdiction conferred by the 
act and for the enforcement of the orders of the court. 

The present clerk of police court must act for the municipal court until his 
successor is elected and qualified. Before entering upon the duties of his office 
the clerk shall give bond in the sum of not less than $10,000.00, to be determined 

_by the judges of the court, which bond is to be given for the benefit of the city 
of Cincinnati atld for all persons who may suffer loss by reason of the default of 
any of the conditions of the bond. A vacancy in the office of clerk shall be filled by 
the mayor of Gincinnati. 

The chief deputy clerk and not less than three other deputy clerks shall receive 
such compensation as may be fixed by the council, which shall not be less than 
$1,500.00 a year, $900.00 of such compensation to be paid by the county of Hamilton, 
which shall also pay $300.00 to each of the three other deputy clerks. The other 
deputy clerks shall receive not less than $1,200.00 per annum. 

All deputy clerks, the bailiff and deputy bailiffs are to be nominated by the 
clerk and confirmed by the council of the city of Cipcinnati. Every police officer of 
the city of Cincinnati is ex~officio a deputy bailiff of the municipal court. 

The council of the city of Cincinnati is to provide suitable accommodations for 
this court and necessary supplies, etc. The solicitor of the city of Cincinnati is to 
be the prosecuting attorney thereof and council shall provide for the appointment 
of interpreters and stenographers and fix their compensation, which shall be payable 
out of the city treasury. 

Provision is made for the removal of proceedings from courts of justices of 
the peace to the municipal court, and there shall be no future elections of justices 
or constables in Cincinnati township. Until the beginning of the terms of office 
of the judges elected at the first municipal election after the passage of this act, 
th<' law provides that the governor shall appoint four persons to act as judges of 
the municipal court who shall receive compensation proportionately equal to the 
salaries prO\·ided in the act, and who shall have the power and authority therein 
nsted in regularly elected judges in conformity with the provisions of the act. 

I have detailed at some length the powers, duties, method of organization and 
jurisdiction of this court for the reason that all of this is pertinent to the discussion 
which shall follow. 

\Vhile you do not state what salary the police judge was receiving at the time 
of the passage and taking effect of the law in question, I assume from your ques­
tion that it was less than the amount prescribed in the law. 

In state ~x rel. Fox vs. Yeatman, et al., 89 0 .. S. ____ , the supreme court held 
that the law here under consideration was a valid. enactment, one of the objections 
urged being that the legislature by designating the judge of the police court as 
presiding judge of the municipal court had exercised the power of appointment. 
The court held \hat the presiding judge did not hold- an office additional to the 
office of judge, and consequently there was no merit in the contention discussed. 
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I call attention to this in order that you will be advised that the' supreme court has 
upheld the constitutionality of this law. 

Your first question calls for the consideration of section 20 of article II of the 
constitution of this state. This section reads as follows: 

''The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers: but no 
change therein shall affect the salary of any officer during his existing term, 
unless the office be abolished." 

The first thing to be determined in construing this constitutional prO\·ision is 
what officers are comprehended within the inhibition contained in the italicized 
language. Under a similar constitutional provision it has been held in Nebraska 
that this limitation prohibited the change in compensation of those holding offices 
created by the constitution, but this decision is contrary to the holding of the 
supreme court of this state in State ex rei. vs. Raine, 49 0. S ... 580, wherein it was 
held that section 29 of article II of the constitution of this state was contravened 
by the' allowance of $1,000.00 per annum to each county commissioner .for expenses 
incurred by him in the discharge of his duties, unless it can be successfully main­
tained that county commissioners are constitutional officers because they are referred 
to in section 7 of article X of the constitution of this .state, and as county officers 
have recogni:::ed existence under the constitution by virtue of their being such 
officials. The article of the constitution just referred to requries that provision 
be made for the election of such county and township officers as may be necessary, 
and when the general assembly has designated these officers, they receive, in a 
sense, constitutional recog11ition. 

As it is not necessary to pass upon this point in order to arrive at a.conclusion 
in this matter, I shall not here discuss the soundness of the suggested distinction 
between the Ohio decision and that of X ebraska, which latter may be found re­
ported sub nom. County vs. Timms 32 N'eb .. 272. 

In State vs. Kalb 50 Wis. 178, the following syllabus may be found: 

"An act of the legislature creating a county court of limited civil and 
criminal jurisdiction and fixing the salary of the judge, payable out of 
the county treasury, may be amended so as to change the salary of the 
judge of such court during the term for which he has been elected; and 
the constitutional provision which forbids 'the compensation of any public 
officer to be increased or diminisheed during his term of office,' is inap­
plicable to such case." 

The reasoning of this case, however, is not entirely applicable to the law of 
Ohio as announced in the case of State ex rei. vs. Raine, supra, unless the fore­
going suggested distinction between the Ohio and Nebraska cases may also be 
made between the decision just cited and the Raine case. 

We are not, however, without precedent in Ohio upon this question. In the 
case of State ex rei. Ferry vs. Board of Education 21 C. C., 785, it was held that 
section 20 of article II of the constitution did not refer to such offices as a member 
of a board of examiners or to officers of a municipal corporation. 

The matter was directly decided by the court of common pleas of' :Montgomery 
county, Ohio, in the case of State ex rei. Thompson vs. \Vall, et al., wherein the 
municipal court law of Dayton was im·olnd. That law is very similar to the 
Cincinnati law excepting that it makes provision for the fixing by council of the 
salaries of the judges in not less than a specified sum. In compliance with this act 
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council fixed salaries by ordinance and the relator, who was a judge of the Dayton 
municipal court, presented a voucher for $291.66, the installment of his salary for 
the month of January, 1914, and demanded a warrant for that sum. The director 
of finance and city accountant of the city of Dayton refused to issue such warrant 
upon the ground that the law was unconstitutional in that it directed council to fix 
the relator's salary. the contention being that the act was in contravention of section 
20 of article II, upon the ground that under this section the salary should be fixed 
by the legislature. In answer to this it was said that t!Je judges of the municipal 
court were municipal and not state officers, and they were not included within the 
term ""officers"' as used in the said section. The court recognized the fact that the 
jurisdiction of the municipal court was of a dual character, but held that this did 
not alter the aspect of the case, and that a judge of such court was a municipaJ 
and not a state officer. 

In this view the court was supported by State ex rei. vs. Churchman, 3 Penne­
will (Del.) 361, wherein it was distinctly held that the judge of a municipal court 
was an officer of the municipal corporation even though criminal jurisdiction in cases 
of Yiolation of state laws was vested in such court. The court there held that the 
agents and officers of a municipality do not cease to be corporate officers and cor­
poration agents, and did not lose their character of officers of the corporation by 
reason of their exercise of power and their performance of duties other than cor­
porate. 

The supreme court of Illinois in \Vol£ vs. Hope. 210 Ill. SO, held that the judge 
of the municipal court is a municipal officer, and the fact that he had power to in­
terchange with and perform the duties of circuit, superior, county and probate 
courts throughout the state, was without significance. See also Cooke vs. Sennet, 
136 Ill.. 314: 

It having heen established that the judges of the municipal court are municipal 
rather than state or county officers, it follows that the next point in logical order 
for decision is whether section 20 of article II applies to municipal officers. 

It must be remembered that the constitution did not create the municipalities 
of the state, but rather recognized them as already in being, or, as has been well 
expressed in State ex rei. vs. Hawkins 44 0. S., 98, 110: 

''X ot one of the officers of a city or village has any recognized existence 
in the constitution. It is different as to county and township officers." 

It is also held in the foregoing decision that section 6 of article X did not ex­
tend to officers of a municipal corporation, 

"for the obYious reason, as already stated, such officers have no recognized 
existence in the constitution. They are to be created and provided for by 
the legislature.'' 

If they do not come within the purview of one section of the constitution be­
cause they have no recognized existence under that organic instrument, ito should 
follow that they do not come within the purview of any other section unless they 
are expressly mentioned. There is no express reference to them in the section 
here under discussion, nor in any other part of the constitution touching the matter 
in hand. From this it should logically follow that section 29 of article II is not 
applicable to municipal courts. Upon this point Judge Snediker says, in State ex rei. 
vs. \Vall, et al., supra: 

"In our opinion only such officers are referred to as are incumbents of 
offices created by the constitution itself. The relator is not such an officer. 
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The court here created by the legislature is under its fullest control, and 
the final determination of such court may properly be left to the legal 
authorities by the body which had full power to give the court its existence, 
regulate its jurisdiction, fix its terms, etc." 

This theory has been followed in this state so long that "the memory of man 
runneth not to the contrary." The general assembly has not attempted to fix the 
compensation of municipal officers, but has left that to the local authorities almost 
invariably, and this constitutional construction, which has been continued fiom the 
time of the adoption of the constitution, should receive weight in a matter of this 
kind. 

The first and second clauses of the section are correlative and if the one is 
inapplicable to municipal officers it must necessarily follow that the other cannot 
apply. The word "therein," occurring in the last clause, has reference to "term" 
and "compensation," as'used in the first clause. This shows how closely knit and 
interwoven are the two phrases. 

Another matter to be taken into consideration is that the jurisdiction conferred 
upon the police judge by the municipal court act is much broader than that there­
tofore vested in him,• it includes new duties which were not incident to the original 
position and which were not within the scope of the office. This is not a case where 
after the commencement of the term the police judge is called upon to exercise a 
power which already inhered in his office. The. jurisdiction of a police judge does 
not potentially embrace the exercise of such civil jurisdiction as has been conferred 
by the municipal court law, It entails work which did not belong to the office of 
p6lice judge, and which could not have been contemplated at the time the salary 
of the judge of police court was fixed. In other words, the additional duties re­
quired by the passage of the municipal court law were not germane to the old 
office. Under such circumstances it is fundamental, we think, that additional com­
pensation may be. allowed for the added duties without any infringement of the 
constitutional provision, if such provision were here applicable. It has been held 
under a similar constitutional provision that when new duties are imposed, which 
are not within the scope of the office, and extra compensation IS provided, such 
increase is not violative of such constitutional inhibition. 

Love vs. Baehr, 47 Calif., 364. 
County vs. Fels., 37 Pac., 780. 
County vs. Collinge, 28 Pac., 175. 
Thomas vs. O'Brien, 129 S. W., 103. 
State vs. Carson, 6 Wash., 250. 

This doctrine has received approval in the following Ohio cases: 

Lewis vs. State, 21 C. C., 410. 
~State ex rei. vs. Coughlin, 6 X. P. n. s., 101. 

In passing it is interesting to note that in the case of Commonwealth vs. 
?.Iathues, 210 Pa. St., 372, the supreme court of Pennsylvania held that a constitu­
tional provision like the one here under discussion was not applicable to the judiciary 
as it was discussed in a separate constitutional provision. Under this decision the 
judges of the supreme court of Pennsylvania were permitted to receive increased 
compensation under a statute passed after their taking office. 

Therefore, it is my opinion that the police judge made by law the presiding judge 
of the municipal court, may receive the additional compensation provided in section 
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4 of the Cincinnati municipal court law, and such additional compensation is not 
prohibited by section 20 of article II of the constitution of Ohio. 

2. From the statement of facts submitted by you, it is apparent that the munic­
ipal court was not organized until January 1, 1914, as no judges were appointed as 
prO\·ided in the act, no action was taken by the presiding judge under the new law, 
and none of the jurisdiction, powers or duties of the municipal court are exercised 
or performed until the elected judges were inducted into office. While in their 
popular senses the words "judge" and "court" are often used interchangeably, I do 
not think that in the present instance they should receive such construction. · As 
Judge Story well says in "Cnited States vs. Clarke, 25 Federal Cases Xo. 14804, 

"a court is not a judge, nor a judge a court. A judge is a public officer who 
by virtue of his office is clothed with judicial authorities.'' 

"Court," as used in its technical sense, is a judicial assembly. \\'hen a judge is 
called a ''court," he is only rightly so called when the tribunal over which he pre­
sides is in session. 

State vs. \\' oodson, 161 }.Io., 444. 

ln 8 Am. Eng. Enc. of Law, 2nd edition, 22, a court is defined as "a body in the 
government, organized for the public administration of justice at the time and place 
prescribed by law." · 

ln re Choate, 18 Civ. Pro. Rep. (X. Y.), 186, it is held that a judge is a con­
stituent part of the organization, but he is not the court, which consists of the entire 
judicial organization for the trial of cases and which is present whenever these 
constituent parts are actually performing the functions devolving upon them by 
law. 

In Greemvood \'S. Bradford, 128 }.fass., 296, Chief Justice Gray said: 

''The court as used in the statutes means the court held whether by 
one or more judges, at a term established by law." 

In order that the court prescribed by this law shall come into being and organ­
ize, it must be composed in the manner prescribed by statute; in order to perform 
its functions the presence of the officers constituing it is necessary. From the state­
ment made by you it appears that there was no judicial organization in the manner 
presc'ribed by law, and the proper statutory officers had not been chosen. Section 
2 distinctly states that the municipal court shall consist of five judges, while as a 
matter of fact, there was only one .. In granting jurisdiction formerly exercised by 
the police courts, it is vested in the mul!icipal court, and not in the judge thereof. 
In ~ectiot; 9, extending to it jurisdiction of the common pleas court, such extension 
applies to the mzmicipa/ court, and not to the presiding judge. In section 10 the 
mtlllicif>a/ court is authorized to render judgment. Civil actions and proceedings 
are to be commenced in the mtwicipal court. The duties of the presiding judge 
nry clearly show that the court must be in existence before he can act, because it 
is his duty to "classify and distribute among the judges the business pending in said 
court." \\'bile the judges may sit separately or otherwise they are required to meet 
at least once a month, adopt rules, etc. The clerk and his deputies are important 
and constituent parts of the court, and before the former can enter upon his dutie; 
he must gi,·e bond to be determine~ by the judges of the court. From this it is 
apparent that while the clerk of the police court becomes clerk of the municipal 
court, he is not authorized to act until the judges appro,·e his bond. 
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l\Iany other sections might be cited more fully developing the fact that this court 
was not organized prior to January 1, 1914, but what I have said here suffices, I 
think, to show that this court was not in actual active existence until January 1, 
1914. There being no court prior to that time, the judge of the police court would 
not be entitled to any salary other than that of police judge until the complete or­
ganization of the court on January 1, 1914. 

992. 

Very truly yours, 
TIMOTHY S. HOGAN, 

A ttonleJ• Gelleral. 

MINE RESCUE CAR-TRA?\SPORTATION OF SUCH CAR FREE OF 
CHARGE BY RAILROADS. 

State mine rescue car is a car used for first aid work ill mille and other dis­
asters may be transported over the railroads of the state without charge. 

CoLUMBUS, OHIO, June 19, 1914. 

l\IR. ]. l\1. RoAN, Chief Deputy Safety Commissioner, Division of Mines, Coluln­
bus, Ohio. 

DEAR SIR :-Under date of .:\Jay 28, 1914, you state that Ohio has procured a car 
known as the "state mine rescue car," which is used for first aid ·work not only in 
mine disasters, but in all other great casualties occurring in mines, factories, hotels 
or upon railroads. This car is equipped with all of the latest apparatus and devices 
for first aiel work, is kept in Columbus and is ready for immediate use in any 
disaster occurring in the state. The railroad officials of this state have indicated 
that they are inclined to favor the free transportation, over their lines, of this car, 
together with those in charge of the car, when it is to be used in first aid or rescue 
work. provided the railroads in so carrying the car are assured they will not be 
violating any law. 

You ask for my decision as to the legality of the free transportation of such 
car and its attendants, under the circumstances set out, when the car· is being used 
for the purpose of aiding those who have been injured in a disaster. 

You have limited this request to the transport'ation of the car within the bound­
aries of the state. 

Section 915 of the General Code of Ohio, as amended 103 0. L., 468, requires 
the chief inspector of mines to provide and maintain, at the expense of the state, 
a rescue car, fully equipped with certain designated devices and all necessary in­
struments, chemical tests, supplies and applicances. This car shall be stationed at 
a point designated by the chief inspector of mines, and may be transferred, by his 
direction, at any time to any point within the state, for the purpose of facilitating 
the efficient insp.ection of mines and conducting rescue work, and to demonstrate 
the various appliances and instruct persons in their use in first aid and rescue work. 
It and its equipment are to be continuously in charge of one person, who is re­
quired to give bond for the faithful discharge of the duties of h1s office. 

It will be noted that this car is not only for the purpose of conducting rescue 
work, but also· for the purpose of facilitating the inspection of mines, but it is only 
with the former that your request deals, and consequently, I shall only discuss that 
phase of the question. 
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The statute is part of the code of laws dealing with mines and mmmg, and if 
construed in a narrow sense would only permit the use of the car in connection 
with mine disasters, but as the statute is humanitarian in its purpose, and as it will 
be of great benefit and advantage to the people of the state of Ohio, if given a 
wider and broader scope than that of solely affording first aid to those injured in 
mine accidents, it should follow that it should receive a liberal construction in order 
that the humane and worthy object for which it was designed may be given as com­
plete attainment as possible. 

The chief inspector of mii>es may, at any time, transfer it for the purpose of 
conducting rescue work; and in defining rescue work, the statute is not in any way 
limited to mines, and consequently, under the circumstances, I do not think that I 
should be warranted in restricting its meaning because of the fact that it appears 
among other statutes dealing exclusively with mines, or because the equipment set 
out in the statute is especially adapted to mine rescue work. So to construe the law 
would be to disregard that warning so beautifully expressed ages ago: .. The letter 
killeth, but the spirit giveth life." 

In addition to this, great consideration should be given the construction placed 
upon the statute by your department, and from your letter, it is clear that you have 
construed the statute so as to permit the use of the car in cases of all disasters. 

I make this preliminary statement for the reason that the character of the car 
has great bearing upon the construction of the statutes with which your request 
directly deals. 

Section 516 of the General Code prohibits free transportation, by railroad com­
panies, to passengers, except, among other designated persons, to 

'·persons exclusively engaged in charitable and eleemosynary work" 

and section 517 expressly states that the preceding section shall not be construed to 
prohibit any railroad company from carrying passengers free in order to provide 
relief in cases of general epidemics, pestilence, or other calamitous visitation. 

These sections indicate that it was not the intent of the general assembly, ·in 
prohibiting free transportation, to deny such free transportation, when the purpose 
thereof was to help those who were a proper subject of charity or aid by reason 
of some calamity which had overtaken them. 

The whole question, however, seems to me to be governed by section 614-77 
of the General Code. This statute deals with the public service commission and 
railroad companies, and provides: 

":\ othing in this act contained shall prevent any public utility or rail­
road from granting the whole or any part of its property for any public 
purpose, or granting reduced rate or free service of any kind to the United 
States gO\·ernment, the state yo·vemment, or any political division or sub­
division thereof. or for charitable purposes ·~ * *." 

As the rescue car referred to in your communication is maintained by your 
department under authority of the state, any use of such car is the use of a govern­
mental agency, and the free transportation of such agency would be the rendering 
of free service to the state government, and consequently would come within the 
pun·iew of the language just quoted. This would not only include the transporta­
tion of the car itself, hut would also include the carriage of those wh.ose duty it is 
to see that such car and its equipment are used in the proper way in the furnishing 
of first aid to the injured, and in rescue work, 
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In addition to this it must be, I think, conceded that when this car is in use in 
the manner set out in your communication, it is being operated for charitable pur­
poses. \Vhen it is used for the purpose of relieving those who have been injured, 
or rescuing those who are in danger, ·it must assuredly be treated -as promoting the 
welfare of the community, or some indefinite part of it. It bestows relief in a 
manner otherwise impossible. 

This doctrine has also received recognition in section 22 of the interstate com­
merce act, adopted by the congress of the United States, the following language 
appearing therein : 

"Nothing in this act shall prevent the carriage, storage or handling of 
property, free or at reduced rates, for the United States, state or munic­
ipal governments, or for charitable p11rposes." 

For the foregoing reasons, I not only think it legal for railroad companies to 
transport such car and its attendants without charge, btl! would regard such action 
on the part of the railroad companies as eminently just and proper and as deserving 
of the highest commendation. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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993. 

CHILD LABOR- PROHIBITED IX CERTAIX IXSTITUTIOXS UXTIL 
CERTAIX AGE IS REACHED-PER::\IITTED IX OTHER KIXDS OF 
E::\LPLOY::\IEXT \VHEX THE SCHOOLS OF THE DISTRICT lX 
WHICH SUCH CHILD RESIDES ARE XOT IX SESSIOX. 

Under the provisions of section 12993, General Code, 110 male child ullder fifteen 
:years or female child under sixteen :J"ears of age shall be employed or suffered to 
v.:ork iu the t~centy-five establishments or businesses enumerated in the first paragraph 
of said section; this prohibition applies, 110 matter whether or 110t the public schools 
are in session. 

When an employment does uot come within the descriptive terms of the first para­
grflph of the section iu question, no child under fifteen years of age may be em­
plo:yed or suffered to work in such establishment uot so included, when the public 
schools of the district in which such child resides are iu session. 

CoLUMBC:S, OHIO, June 19, 1914. 

Industrial C ommissio11 of Ohio, Columbus, Ohio. 

GE:>TLEMEX :-Under date of ::\lay 19, 1914, you ask for my interpretation ot 
section 12993 of the General Code and refer to the first and second paragraphs 
thereof, saying: 

"what we would like to know is, should the words 'during any of the 
hours when the public schools of the district in which he resides are in 
session,' be construed as qualifying the language used in the first paragraph 
of this section? In other words, is section 12993 to be construed in such 

·a manner as to permit a male child under fifteen years or a female child 
under sixteen years of age to work in any occupation or establishment 
enumerated in said section during any of the hours when the public schools 
0f the district in which the child resides are in session?" 

Section 12993, General Code, reads as follows: 

"Xo male child under fifteen years or female child under sixteen years 
of age shall be employed, permitted or suffered to work in, about or in 
connection with any (1) mill; (2) factory; (3) workshop; (4) mercantile 
or mechanical establishments; (5) tenement houses, manufactory or work­
shop; (6) store; (7) office; (8) office building; (9) restaurant; (10) 
hoarding house; (11) bakery; (12) barber shop; (13) 'hotel; (14) apart­
ment house; (15) bootblack stand or establishment; (16) public stable; 
(17) garage; (18) laundry; (19) place of amusement; (20) club; (21) or 
as a driver; (22) or in any brick or lumber yard; (23) or in the construc­
tion or repair of buildings; (24) or in the distribution, transmission or sale 
of merchandise; (25) nor any boy under fifteen or female under twenty-one 
years in the transmission of messages. 

"It shall be unlawful for any person, firm or corporation to employ, 
permit or suffer to work any child under fifteen years of age in any ousi­
ness whatever during any of the hours when the public schools of the dis­
trict in which the child resides are in session." 
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It is the eddent intent of the general assembly that no male child under fifteen 
years, or female child under sixteen years of age shall be employed or suffered 
to work in the twenty-five establishments or businesses enumerated in the first 
paragraph of said section; and that this prohibition applies no matter whether or 
not the public schools are in session. There is a positive denial of the right of em­
ployment of the said minors, there being no exception to or limitation of the opera­
tion of the act. 

The second paragraph of this section cannot be construed as in any way modify­
ing or restricting the first paragraph; but, on the contrary, is intended to apply to 
those employments which are not comprehended within the first paragraph. The 
object of the law is to preclude the employment of male children under fifteen years 
and female children under sixteen years of age in any of the designated employ­
ments and to pre,·ent the employment or working of any child under fifteen years 
of age in any ·business not enumerated in the first section, during the hours when 
the public schools are in session. In other words, when an employment does not 
come within the descriptive terms of the first paragraph of the section in question, 
no child under fifteen years of age may be employed or suffered to work in such 
employment not ;,o included, when the public schools of the district in which such 
child resides are in session. \Vhen the work is in connection with any of the em­
ployments referred to in the first paragraph, no male child under fifteen, or female 
child under sixteen years of age, under any circumstances, can be suffered to work 
therein. 

994. 

Very truly yo til s, 
TIMOTHY S. HOGAN, 

Attonzey General. 

WHERE A VILLAGE THAT IS SUPPLIED WITH WATER BY A :\IUXIC­
IPALITY HAS A WATERWORKS SYSTEi\L 

TV!Iere a muuicipality haviug a waterworks. supplies water fo auother 11llll!ic­
ipality, a ;•illage ltlzdcr the authority of section 3973, General Code, and the munic­
ipality tllltS supplied co1zstructs a system of pipes for distributiug such "Lcale1· to its 
illhabitauts. it has "u:ater·works" within the meaning of section 4357, General Code. 

COLUMBUS, OHIO, June 20, 1914 .. 

Hox. E. C. lRVIXE, Solicitor for Village of Bexley, 8 E. Long St., Columbus, Ohio. 

DEAR SIR :-As previously acknowledged, I have your favor of April 9, 1914, 
asking opinion of me, in which you advise me as to the following facts: 

"In the summer of 1912, the village of Bexley of this county, took the 
necessary steps to provide a water supply for the inhabitants of the village, 
and after issuing bonds therefor, commenced to complete the construction 
of a system of water pipes throughout the village for the distribution of 
water to the residents. Instead of sinking wells, and installing machinery 
to pump water through said system of pipes, the village negotiated with the 
city of Columbus to furnish the necessary supply delivered by meter into the 
pipes of the village. Under the direction of a former solicitor of the vil­
lage, the council established and appointed a board of trustees of public 
affairs." 
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The question ~ubmitted is whether the village council was authorized to create 
a board of trustees of public affairs under the f<1cts and circumstances above stated. 

Section 4357, General Code, provides as follows: 

''In each village in which waterworks, an electric light plant, artificial or 
natural gas plant, or other similar public utility is situated, or when council 
orders waterworks, an electric light plant, natural or artificial gas plant or 
other similar public utility, to be constructed, or to be leased or purchased 
from any individual, company or corporation, council shall establish at such 
time a board of trustees of public affairs for the village, which shall consist 
of three members, residents of the village, who shall be each elected for a 
term of two years." 

Section 4361, General Code, has since been amended, but at the time of the crea­
tion of the board of trustees of public affairs of the village of Bexley, it read as 
follows: 

"The board of trustees of public affairs shall have all the powers and 
perform all the duties pro\·ided in this title to be exercised and performed 
by the trustees of waterworks, and such other duties as may be prescribed 
by law or ordinances not inconsistent herewith." 

Among the enumerated powers of municipal corporation, section 3619, General 
Code, provides: 

''To provide for a supply of water, by the construction of wells, pumps, 
cisterns, aqueducts, water pipes, reservoirs, and waterworks, for the protec­
tion thereof, and to prevent unnecessary waste of water, and the pollu­
tion thereof. To apply moneys received as charges for water to the main­
tenance, construction, enlargement and extension of the works, and to the· 
extinguishment of any indebtedness created therefor." 

In pursuance of this power, municipalities are further' authorized to appropriate, 
enter upon and hold real estate, either within or without the corporate limits, for 
the purpose of prodding for a supply of water for itself and its inhabitants, by the 
construction of wells, pumps, cisterns, aqueducts, water pipes, reservoirs,· reservoir 
sites and waterworks and for the protection thereof (sections 3677, G. C., sub 13; 
3678, G. C.), while by section 3939, such corporations are authorized to issue and 
sell bonds for erecting or purchasing waterworks for supplying water to the cor­
poration ami the inhabitants thereof. 

Authorizing the contract between the village of Bexley and the city of Colum­
bus, pursuant to which the conditions arise which occasioned the appointment of 
a board of trustees of public affairs for the village, section 3973, General Code, pro­
vides: 

"A municipality which has waterworks may contract with any other 
municipality for the supplying of the latter with water upon such terms as 
are agreed upon by their respective councils." 

Precisely then, the question presented is whether a municipal corporation which 
is supplied with water by another such corporation, under the provisions of this 
section, has by reason of the construction of a system of water pipes, to distribute 
the water to its inhabitants, a waterworks within the meaning of section 4357, Gen-

27-A. G. 
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era! Code, above noted. It is apparent that a municipality thus supplied with water 
has not waterworks in any complete sense such as is possessed by the municipality 
supplying such water, within the contemplation of section 3973, yet it is likewise 
apparent that a municipality. thus supplied with water, which it distributes to its 
inhabitants, can be said to have waterworks as compared with the condition of a 
municipality which has no distributed municipal water at all. Again, the same orig­
inal act of the legislature, which authorized one ·municipal corporation to ask for 
a supply of water from another (66 0. L., 208, 209), recognized that the corporation 
just supplied might have waterworks as a result of facilities installed for the pur­
pose of distributing the water thus supplied to its inhabitants. Section 355 of this 
act has been carried into the General Code as section 3976, which provides that 
where a contract entered into by one municipal corporation for the supply of water 
to another, shall be terminated by annexation. "so much of the debt incurred by 
either, in the construction of waterworks, as remains unpaid, shall thereafter be a 
charge upon the united corporation, to the same extent that the separate debt of 
either, incurred as aforesaid, was, before the union, a charge upon the corporation 
which constructed it." 

Looking to the provisions of section 4357 alone, it is not apparent that water­
works, the construction of whiCh by the village, authorizes the council to establish 
a board of trustees of public affairs, is in contemplation of the section any different 
from waterworks, the purchase or lease of which by the village authorizes the coun­
cil to establish such board. Section 4357 was originally enacted as section 205 of 
the Municipal Code of 1902. By section 45 of the Municipal Code, since carried into 
the General Code as section 3809, municipalities were authorized to contract for the 
leasing of the waterworks plant of any person, firm or company therein situated. 
The natural significance of the term "waterworks plant" would seem originally to 
include the source or means of water supply, as well as the means of distributing 
the same. Looking to the provisions of section 4357 therefore, it is not in and of 
its own terms apparent that the legislature had in contemplation a situation such 
as here presented in the village of Bexley. In construing the provisions of this 
section, however, it is to be presumed that the legislature had knowledge of the 
existing legislation upon the subject-matter, and in this connection I know that sec­
tion 3974, General Code, provides with reference to water supplied to one munic­
ipality by another that "the amount to be paid for such supply shall be raised by 
such municipality in the manner provided for the payment of the expense of con­
ducting and managing waterworks, constructed wholly by a municipality." That is, 
the municipality thus supplied with water must pay for such supply through water 
rents to be fixed and collected by proper municipal authorities. Since the enactment 
of the Municipal Code of 1902, and the amendatory provisions of the Paine law, 
the only authority with respect to the fixing and collection of water rents is the 
director of public service in cities and the board of trustees of public affairs in 
villages, no authority in either instance being vested in the city or village council 
with respect thereto, 

Hutchins vs. Cleveland, 9 C. C. (n.s.) ,226; 79 0. S., 478. 

Looking to the significance of the term "waterworks," it is now apparent that 
it necessarily includes within its signification the source or means of water supply, 
such as wells, pumps, etc. For instance, as a public utility, a waterworks company 
is defined as one engaged in the business of supplying water through pipes or tubing, 
or in a similar manner to consumers within this state (614-2, G. C.); while for pur­
poses of taxation, the legislature has defined a waterworks company in the same 
terms (section 5416, G. C.): 
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These considerations lead me to the conclusion that the village of Bexley has 
waterworks such as, under the provisions of section 4357, General Code, authorized 
the council of the \'illage to establish a board of trustees of public affairs. 

995. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attomey General. 

ARTICLES OF IXCORPORATIO!\-NATIONAL MUTUAL AUTOMOBILE 
INSURANCE ASSOCIATION-PURPOSE CLAUSE DISAPPROVED. 

The purpose clause of the proposed articles of incorporation of The National 
Mutual Automobile I11surance Association is broader thm~ the provisions of sectio11 
9593, Ge11eral Code, which covers such class of corporatiOilS, and is, therefore, dis~ 
approved. 

CoLUMBus, 0Hro, June 20, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR SlR :-Your letter of :\lay 28th, transmitting to this department, for ex~ 

amination and apprO\'al, the proposed articles of incorporation of The National 
l\[utual Automobile Insurance Association, the purpose of which is as follows: 

"Said corporation is formed for the purpose of insuring its members 
against loss st;stained by them, on automobiles owned by them and insured 
in this association, by reason of direct loss or damage caused by fire, arising 
from any cause whatever, including explosion, self-ignition or lightning, 
while within the limits of the United States (exclusive of Alaska, the Ha­
waiian Island, the Phillipine Islands and PortoRico) and Canada, including 
while in building, on road, or railroad car or other conveyance, on ferry 
or inland steamer, or on coastwise steamer between ports within said limits. 
And also against loss or damage by theft, robbery or pilferage by any 
person or persons other than those in the employment, service or house­
hold of the insured." 

This association falls within the class of mutual protection associatiOns and 
is governed hy section 9593, General Code. This section is very lengthy and I shall 
not quote it in full. It provides, however, that any number of persons of lawful 
age, not less than ten in number, residents of this state or an adjoining state, and 
owning insurable property in this state, may form such an association and may in~ 
sure against loss by fire the property of its members located in this state. 

The proposed articles of incorporation attempt to confer authority upon a 
mutual company to insure against loss by fire the property located outside of this 
state and in transit; also to insure against loss or damage by theft, robbery or 
"pilferage." Furthermore, the articles are signed by only seven persons and the cer~ 
tificate does not state whether or not the persons are of "lawful age." 

For the foregoing reasons, I am unable to approve the articles of incorpora~ 
tion and return them herewith. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Gmeral. 
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996. 

COLLATERAL INHERITANCE TAX-"ADOPTED CHILD" DOES NOT IN­
CLUDE "STEP-CHILD" UNLESS SUCH CHILD IS ADOPTED. 

The term "adopted child" as used in section 5331, General Code, as amended in 
103 0. L., 463, providing for collateral inheritance tax against property passing to 
others than the father, mother, husband, wife, lineal descendant or adopted child of 
descendant, is not broad enough to include a step child where no proceedings have 
been had to adopt the child. 

CoLUMBUS, OHio, June 20, 1914. 

RoN. E. C. TuRNER, Prosecuting Attorney, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of June 9th, requesting 
my opinion upon the following question: 

"Section 5331, G, C., as amended in 103 Ohio Laws, page 463, provides 
for collateral inheritance tax against property passing to others than the 
father, mother, husband, .wife, lineal descendant or adopted child of the 
decedent. Is the term 'adopted child' as used in this statute broad enough 
to include a step-child where no proceedings have been had under the statute 
to adopt that child?" 

The amended statute, insofar as it is material, reads as follows: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and whether 
tangible or intangible, which pass by will or by the intestate laws of this 
state, or by deed, grant, sale or gift, made or intended to take effect in 
possession or enjoyment after the death of the grantor, to a person in 
trust, or otherwise, other than to or for the use of the father, mother, 
wife, lineal descendant or adopted child, shall be liable to a tax of fi~e 
per cent. of its value above the sum of five hundred dollars. * * *" 

The original section provided a specific exemption in favor of "a person recog­
nized as an adopted child and made a legal heir under the provisions of the statutes 
of this state." (Reference being, of course, to section 8598, General Code, which 
provides procedure for designating an heir at law, who shall stand in the relation 
of an adopted child.) Under the original section, then, the conclusion would follow 
that· a step-child, not formally adopted or recognized, under the statute, as an heir 
at law, would not be entitled to the benefit of the exemption. A decision to this 
effect was found In re Will of Williiun Hooper, 4 N. P., 186, which holds that legacies 
to step-sons are taxable, although there is no reason. given in the report of the case. 

In my judgment, the exclusion of reference to the person recognized as legal 
heir, from the amended section, has the. effect of narrowing, rather than broadening 
its exemptions. I believe that the term "adopted child," as it remains in the statute, 
is to have the same narrow meaning as it evidently had under the original ·section. 

Accordingly, I am of the opinion, then, that the term in question is not broad 
enough to include a step-child where no proceedings have been had to adopt that 
child. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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997. 

SPECIAL ELECTIOX-\YHEX A PETITIOX IS SIGXED BY TWENTY 
PER CEXT. OF THE ELECTORS SUCH ELECTIOX MAY NOT BE 
HELD IF REGULAR ELECTIOX OCCURS XOT LATER THAN 
XIXETY DAYS AFTER THE PETITIO)J IS FILED-REFERENDU:\1 
PETITION. 

When ten per cent. of the electors file u:ith the city auditor or village clerk a 
referendum petition within thirty days after an ordinance has been filed with the 
11W}'or, such petition cannot be voted upon at any election, except at the regular 
or general election occurring subsequent to forty days after the filing of the petition 
with the auditor or clerk. 

When twenty per cent. of the electors file a referendum petition with the 
auditor or clerk, requesting the submission of such ordinance at a special election, 
the same may be submitted at a special election to be held on the fifth Tuesday 
after the petition is filed. 

CoLUMBUS, OHIO, June 20, 1914. 

HoK. l\f. C. GowEY, Legal Adviser for the Village of North Lewisburg, North 
Lewisburg, Ohio. 

DEAR SIR :-Under date of May 14th, you write requesting my opinion as to 
whether a village council can call a special election on a referendum petition within 
thirty days after its filing, or is compelled to wait until the next general election. 

Sections 4227-2 and 4227-5 of the General Code, as they appear in 104 Ohio 
Laws, page 238, are as follows: 

"Any ordinance, or other measure passed by the council of any munic­
ipal corporation shall be subject to the referendum except as hereinafter 
provided. No ordinance or other measure shall go into effect until thirty 
days after it shall have been filed with the mayor of a city or passed by 
the council in a village, except as hereinafter provided. 

"\Vhen a petition signed by ten per cent. of the electors of any munic­
ipal corporation shall have been fi)ed with the city auditor or village clerk 
in such municipal corporation, within thirty days after any ordinance, or 
other measure shall have been filed with the mayor, or passed by the 
council of a village, ordering that such ordinance or measure be submitted 
to the electors of such municipal corporation for their approval or rejection, 
such city auditor or village clerk shall, after ten days, certify the petition 
to the hoard of deputy supervisors of elections of the county wherein such 
municipality is situated an(l said hoard shall cause to be submitted to the 
electors of such municipal corporation for their approval or rejection, such 
ordinance, or measure at the next succeeding regular or general election, 
in any year, occurring subsequent to forty clays after the filing of such 
petition. 

"No such ordinance or measure shall go into effect until approved by 
the majority of those voting upon the same. X othing in this act shall pre­
vent a municipality after the passage of any ordinance or other measure 
from proceeding at once, to give any notice, or make any publication, re­
quired by such ordinance or other measure. 

"Section 4227-5. \Vhenever twenty per cent. of the electors of any 
municipality file a petition with the city auditor if it be a city, or village 
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clerk, if it be a village, proposing or against an ordinance or other measure, 
requesting in the petition that the ordinance or measure be submitted to 
the electors of the municipality at a special election, the auditor or village 
clerk, after ten days, shall certify the same to the board of deputy state 
supenisors of elections who shall submit the same at a special election to be 
held on the fifth Tuesday after the petition is filed. The petition shall not 
be submitted at a special election if a regular or general election will occur 
not later than ninety days after the petition is filed but shall be submitted 
at the regular or general election." 

Under these statutes it is clear that when a pettt10n is signed by ten per cent. 
of the electors and filed with the clerk within thirty days after the ordinance has 
been filed with the mayor, such petition cannot be voted on at any election except 
a regular or general election occurring subsequent to forty days after the filing of 
the petition with the clerk. Under section 4227-5, however, when twenty per cent. 
of the electors file a referendum petition with the village clerk, requesting the sub­
mission of the ordinance at a special election, the board of elections may submit the 
same at a special election to be held on the fifth Tuesday after the petition is filed. 
The same may not be presented at such time, however, at a special election, if a 
regular or general election will occur not later than ninety days after the petition 
is filed. 

998. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attonzey General. 

BLANKET BOND FOR OHIO NATIO~AL GUARD OFFICERS-LEGALITY 
OF SUCH BO?\D-PAY:\rEXT OF PRE:\fiU~I FOR SUCH BOND. 

The giviug of a blalllcet bo11d b:y the adjutant ge11eral's department to bond all 
officers, quartermasters and clerks of the Ohio Natio11al Guard is proper and an ex-
pcllditure for the premium thereof is a proper charge. · 

CoLt:Mnus, OHIO, June 25, 1914. 

Ho~>. GEORGE H. WooD, Adjuta11t Gcllcral of Ohio. Columbus. 

DEAR Sm :-I acknowledge receipt of your letter of June LOth, submittin·g to 
this department a blanket bond to be given by The Illinois Surety Company to 
bond all officers, quartermasters and clerks of the Ohio X ational Guard, and wherein 
you request my opinion as to whether the expenditure for the premium on said 
bonds would be a proper expenditure and charge. 

In view of the decision of the court of appeals, eighth district, that the expense 
of bonds of officers, etc., of the Ohio National Guard .is properly included in the 
appropriations for the incidental expense of military organizations, especially inas­
much as the military code governing such matters has affirmatively declared such 
expenditure to be a proper one, and in view of the order which was transmitted 
with your inquiry which recites that your department will take care of the expense 
of a blanket bond and ordering officers, captains, quartermasters and treasurers to 
take no action respecting the securing of their official bonds as such, I am of the 
opinion that the giving of such a blanket bond is proper and that an expenditure 
for the premium thereof is a proper expenditure and charge. 
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I have carefully examined the bond which you have submitted and the same 
seems to me in proper form save and except that I suggest that you add to the 
first paragraph on page three after the word "intention," striking out the period 
after such word, the following: "So to terminate. Provided that this bond shall 
be and remain in full force and effect for the full period of thirty days from and 
after receipt of notice of such said intention to terminate." \Vith such addition 
the bond seems to me to be satisfactory and a valid obligation. \Ve are herewith 
enclosing you the papers and bond submitted. 

999. 

Yours truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

MUNICIPAL ROAD DISTRICTS-TAXES LEVIED FOR SPECIAL ROAD 
DIPROVDIENT PURPOSES-TOWNSHIP TRUSTEES-BOND ISSUE 
UXDER LOXG\VORTH ACT- COUXCIL- BUDGET ORDIX A:t\CE 
SHOULD BE PUBLISHED. 

1. A municipal road district formed 1111der sections 3734 to 3736, General Code, 
IS not e11titled to specific distribution of taxes levied for special road improvement 
purposes. 

2. Township trustees 11W}' not issue bo11ds, 1111der the Longworth act, for the 
purpose of providi11g for the tow11ship's assumed proportion of the expense of a 
road improveme11t, ttlldcr sections 6903, et seq., Ge11eral Code. 

3. Where bo11ds have been offered for sale, and bid for, and awarded, but 
have not been deli·vered nor paid for, there is no liability against the duplicate of the 
taxing district. 

4. Under such circumstances, the co11tract to be paid for from proceeds of 
bonds calllzot lawfully be e11tered into b}' a public officer. 

5. Council, in making up its a11nual budget for the use of the budget commis· 
sian, should act by ordi11ance, a11d the ordi11ance should be published. 

CoLUMBUS, Omo, June 26, 1914. 

HoN. \V. 0. \VALLACE, Solicitor for the Village of Columbiana, Columbiana, Ohio. 

DEAR SIR :-I have acknowledged receipt of your letter of :\lay 26, 1914, in 
which you request my opinion upon several questions arising under a state of facts 
set forth in some detail therein, as follows: 

The village of Columbiana is located in Fairfield township, Columbiana county, 
Ohio. Some years ago the council of the village passed an ordinance creating the 
village a special road district, under the prodsions of what are now sections 3734-
3736, inclusive, General Code. 

Subsequently, the township, including the village of Columbiana, by electoral 
vote, authorized the township trustees to make a special levy for road purposes, in 
'an amount not to exceed six mills. 

Still more recently, to wit, in the year 1914, the trustees of the township 
passed a resolution declaring that it was necessary to improve by paving, as might 
be agreed upon between the trustees and the county commissioners, a certain 
road in the township, outsiclc of the corporate limits of the village. The resolution 
declares that the !ware! of trustees requests the county commissioners to improve 
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said road, under the provtswns of section 6903, et seq., General Code, and agrees, 
on behalf of the township, to assume and pay the total cost and expense of the im­
provement not assessed on specially benefited property, as provided in section 6905, 
General Code. 

Subsequently, and in evident pursuance of the purpose to proceed with the im­
provement of said road, the trustees attempted to issue, and did issue the bonds of 
the township under the supposed authority of sections 3295 and 3939, et seq., of the 
General Code. The bonds, after being offered to the liability board of awards (the 
industrial commission) and refused by them, were bid off by a certain bank and 
awarded to it, but some question having arisen, the bonds have not been delivered 
and the bank refuses to pay for them until the dispute is settled. 

The current expenses and sinking fund requirements of the village and school 
districts are such as, with the anticipated county and state levy, together with any 
levy that might be necessary to provide for the interest and sinking fund require­
ments of the bonds above referred to, would produce an aggregate levy in excess 
of the limitations of the Smith one per cent. law. That is to say, if taxes are to be 
levied by the township, within the limits of the corporation, for the purpose sug­
gested, and if such taxes obtain preference over the current expenses and sinking 
fund levies of the village, the municipality will suffer. 

The questions that you submit are as follows: 
( 1) Does the creation of the village, as a special road district, have the effect 

of excluding it from subjection to taxes levied by the township trustees for the 
purpose of retiring township bonds issued for road improvement purposes? 

(2) . Does a vote to permit an extra levy authorize the trustees to issue bonds 
of the township in anticipation of such special levy? 

(3) Does the Longworth act, under which the bonds in question were issued, 
authorize the township trustees to issue bonds for the purpose of paving public 
roads in the township? 

( 4) Do taxes for the purpose of retiring bonds issued by a township, under 
the circumstances mentioned, take precedence over levies to meet prior indebtedness 
and current expenses of a village in the township? 

(5) May the budget commission lawfully permit such a township levy to be 
made against the property on the duplicate of a village, when the effect of so doing 
would be to reduce the village levies for necessary current expenses, and the pay­
ment of existing indebtedness? 

(6) \Vhen the issuance of bonds has been authorized, assuming their legality, 
and the bonds have been bid for and awarded to a prospective purchaser, but the 
latter has not accepted them, nor paid for them, do the bonds constitute an in­
debtedness of whatever district is required to pay them? 

(7) \Vould a contract, entered into for the expenditure of money to be derived 
from such a bond issue, be lawful, if made prior to the delivery of and payment 
for such bonds? 

You also ask another question not arising under the foregoing facts, as follows: 
(8) Should the annual budget of the council be passed as a resolution and . 

published as provided by law for ordinances and resolutions of a general nature? 
I find that I shall have to eliminate your second question for two reasons: 
( 1) You do not state under what authority of law the action which you de­

scribe, namely, the submission to the electors of the proposition to levy special road 
taxes, was taken. 

\Vithout an exhaustive examination of the statutes, I may say that I know of 
no authority to submit such a proposition to the electors, under the circumstances 
mentioned by you; but my statement here is not to be regarded as the expressio11 
of an opinion. 
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(2) The facts submitted by you sh~w that the trustees are attempting to issue 
bonds, under the Longworth act, for the purpose of paying the assumed part of 
the cost and expense of a road improvement, under section 6903, et seq., General 
Code; therefore, whateYer may be the authority of the township trustees to levy 
extra road taxes by reason of the special vote to which you refer, the bonds in ques­
tion are clearly not issued in anticipation of such taxes. 

For these reasons, and especially the second one, I feel that I must put aside 
your second question on the ground that it is not presented by the facts which you 
submit. 

Your first question involws considerations of the following sections of the 
General Code: 

"Section 3734. The council may form road districts within the limits 
of the corporation, and when contiguous territory is attached to the cor­
poration for road purposes, such power shall extend to the territory so at­
tached. 

"Section 3735. l'\o tax assessed upon property within the territory so 
attached to a corporation, shall be applied otherwise than within the ter­
ritory in which it is assessed. All taxes charged for road purposes on the 
property within the limits of the corporation, or the territory so attached, 
and collected by the county treasurer, shall be paid to the corporation treas­
urer, to be specially appropriated by the council to street and road purposes 
within the corporate limits and territory so attached. The trustees of the 
township in which such territory is located, and the council, may agree upon 
a different distribution or division of the funds. 

"Section 3736. The council and the trustees of townships, respectively, 
in which such corporation is situated, when it has not already been done, 
where from the spareness of population the public interest requires it, shall 
attach to the corporation any territory lying contiguous thereto, for such 
purposes, and any portion of the territory so attached may be detached, 
and replaced under the control of the township trustees fur road purposes, 
by the council, with the concurrence of the township trustees." 

These sections, and especially the provi,;ions thereof which exempt the territory 
within such a specially created road district from taxation for road purposes not 
to be applied within the territory of the district, were interpreted by the supreme 
court, in the early case of Lima vs. :\IcBride, 34 0. S., 338. \Vithout quoting from 
the decision, I may say that the holding is that these sections do not have the effect 
of exempting the territory of the corporation. when it has been constituted as a 
special road district, from taxation, for special road improvements or repairs, but 
only from general road levies. The requirement, in effect, is that the general road 
levies of the county and township, made withi;1 the territory of the village or 
the district, shall he accounted for and paid into the treasury of the village, to be 
used for road purposes therein. But, as the section was interpreted in the case cited, 
this does not prevent the taxation of property within the district for a special road 
purpose, or entitle the village treasury to share in the proceeds of the tax for such 
a special purpose. 

Your first question, then, is to be answered by saying that if the trustees have 
authority to issue bonds for general road purposes and levy taxes to retire the 
same, perhaps an affirmative answer ·could be given to your question, though this 
is not decided; but that where it appears, as it does from the facts you submit, 
that the effort is to provide specially for the improvement of a designated road, 
the statutes cited do not apply. 
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Your third question is answered, generally, in an opmton to Honorable Louis 
P. :Metzger, formerly prosecuting attorney of Columbiana county, a copy of which 
is enclosed herewith. In it I hold, as you will observe, that the Longworth act 
does not confer upon township trustees the authority to make any particular im­
provement for which bonds may be issued, as provided for therein; but that 
authority to make the improvement, as distinguished from authority to borrow the 
money, must be sought elsewhere; and if it cannot be found, the power to borrow 
the money by issuing bonds, under sections 3295 and 3939, General Code, which is, 
of course, dependent upon such other power, must be likewise denied. 

The question whether or not, in the given case, township trustees may issue 
bonds for road improvements, under the Longworth act, then resolves itself into 
the further question as to whether or not the trustees are proceeding under statutes 
authorizing the township, as such, to improve roads. Inasmuch as your statement 
of facts discloses the exact sections under which the trustees are assuming to pro­
ceed, viz. : 6903, et seq., General Code, it remains to be inquired whether township. 
trustees may issue bonds, under the Longworth act, for the purposes of said section. 

I quote the pertinent provisions of the statutes thus involved: 

"Section 6903. On a petition therefor signed by the owners of at least 
a majority of the foot frontage on a county road or part thereof, the 
coll11ly commissio11crs may do any one or more of the following acts or 
things: 

" ( 1) Cause the county surveyor to establish a grade along it, or part 
thereof, subject to their approval. 

"(2) Cause it or part thereof to be widened, altered or established to 
a greater width than sixty feet and not more than one hundred feet, to be 
determined by the viewers as provided in this chapter. 

"l3) Grade, drain, curb, pave and improve it or part thereof. 
"Section 6904. The county commissioners may assess the damages on 

account of the widening, altering or establishing of such road, or part 
thereof, and the costs and expenses of any or all of the improvement or 
such part of said damages, costs and expenses as they deem equitable under 
the circumstances upon the taxable pro11erty abutting upon the road or part 
thereof, either according to the foot frontage or according to the benefits. 
The commissioners shall be an assessing hoard for the purpose of assessing 
the damages, costs and expenses, as herein set forth, upon the abutting 
property as aforesaid. 

"Section 6905. The board of county commissioners may enter into an 
agreement with the board of trustees of any township or the council of 
any village, or both, into or through which a state or county road improve­
ment is contemplated, whereby said board of trustees or council may assume 
and pay such a proportion of the costs and expenses of such improveme.nt 
not assessed upon abutting land in accordance with section 6904 of the 
General Code, as may be agreed upon between said board of county com­
missioners and said board of trustees or council, and such agreement or 
agreements may be entered into at any time before the contract for said im­
provement is let. 

"Section 6906. The county commissioners may order such part of the 
damages, cost and expense of such improvement as they deem equitable, 
to be paid out of the county treasury, or any state and county road improve­
ment fund. 

"Section 6912. The assessment so made shall be certified by the com­
missioners to the auditor of the county, who shall place it on the tax list 
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against such taxable property as other taxes, and it shall thereupon become 
a lien thereon, and be collected in not to exceed ten annual installments. 

"Section 6912-1. After so certifying said assessment to the auditor of 
the county, the commissioners may, in anticipation of the collection of all 
moneys from all sources, required to be raised for said improvement, 
whether by assessment, taxation; or by agreement with the township trustees 
or village council, borrow a sum of money sufficient to pay the entire es­
timated cost and expense of the improvement, and may issue and sell ne­
gotiable notes or bonds of the county, bearing a rate of interest not to ·ex­
ceed five per cent. per annum. For the purpose of paying their respective 
shares of the principal and interest on the notes or bonds authorized to be 
sold, the county commissioners and township trustees may levy a tax upon 
all the taxable property of' the county or township in addition to all other 
taxes authorized by law of not to exceed two mills in any one year until 
said notes or bonds and interest are paid. 

"Section 6912-2. The commissioners shall cause the damages, if de­
termined, to be paid and the improvement made forthwith, and may add 
interest at the rate of not to exceed five per cent. per annum to all unpaid 
installments of the assessment, and to all sums agreed to be paid by the 
township trustees or village council, and collect said interest, together with 
the assessment or amounts so agreed to be paid. 

"Section 6913. The total amount of notes and bonds of the county 
issued and outstanding on the account of road improvement as herein pro­
vided shall not be m excess of one per cent. of the total tax duplicate of 
the county." 

The following facts are apparent, from the examination of these sections: 

843 

( 1) The improvement constitutes a county enterprise, uot a township under­
taking. 

(2) The statutes provide, specifically, for the issuance of bonds and the power 
is to be exercised by the county commissioners, not the township trustees. Bonds 
are to be in an amount sufficient to pay the entire estimated cost and expense of 
the improvement, and are to be met by taxes levied by the trustees (in case they 
assume any part of the county's share), and by the assessments as levied by the 
commtsswners. In my opinion, these sections constitute special authority in the 
county commissioners and township trustees, respectively, and upon the most fa­
miliar principle of statutory interpretation, such a special provision is to be regarded 
as an exception to a general provision such as is found in section 3939, G. C. 

I am of the opinion, therefore, that township trustees have no authority to issue 
bonds, under the Longworth act, for the purpose of paying the proportion of the 
cost and expense of a road improvement, under sections 6903, et seq., General Code, 
which is assumed by the township, but that the improvement is a county enterprise 
and bonds must be issued by the county commissioners. 

This question, of course, is answered upon the assumption that the bonds issued 
are for the purpose stated, and no other purpose. The resolution issuing the bonds, 
a copy of which you enclose, does not specifically state that the bonds are so issued, 
but the purpose of the issuance is therein described, as follows: 

"For the purpose of improving highways lying within the said town­
ship of Fairfield." 

The transcript submitted with the bonds, however, for the use of prospective 
lenders, includes the resolution adopted under section 6903, et seq., General Code, 
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and I have, therefore, assumed, in answering your question, that the sole purpose 
for which the bonds are issued, is to provide a fund to pay the township's assumed 
proportion of the road improvement, under those sections. As already stated in my 
opinion, the proceedings are not lawful. 

Your fourth and fifth questions, in the face of the conclusion which I have 
just reached, need not be answered unless your sixth and seventh questions are 
answered in the affirmative. I, therefore, pass to a consideration of these questions .. 

I am of the opinion, in answer to your sixth question, that until the bidder for 
the bonds has accepted and paid for them, i. e., has loaned its money to the township 
on the sale of the bonds, no liability as against the township or the duplicate of 
the village, can arise. 

Your seventh question is determined by consideration of section 5660, General 
Code, which provides as follows: 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of money, unless 
the auditor or clerk thereof, respectively, first certifies that the money re­
quired for the payment of such obligation or appropriation is in. the treas­
ury to the credit of the fund from which it is to be drawn, or has been 
levied and placed on the duplicate, and in process of collection and not ap­
propriated for any other purpose; money to be derived from lawfully 
authorized bonds sold and in process of delivery shall, for the purpose of 
this section, be deemed in the treasury and in the appropriate fund. Such 
certificate shall be filed and forthwith recorded, and the sums so certified 
shall not thereafter be considered unappropriated until the county, township 
or board of education, is fully discharged from the contract, agreement or 
obligation, or as long as the order or resolution is in force." 

Inasmuch as the bonds in question have not been "lawfully authorized," and in­
asmuch, further, as, in my judgment, they have not yet been sold, nor are they in 
process of delivery, I am of the opinion that the commissioners, or the commis­
sioners and trustees are without authority to enter into a contract for road improve­
ment, at the present time, upon the facts submitted by you. 

Inasmuch, therefore, as the proceedings of the trustees thus far had, as set 
forth in your statement of facts, are not lawful, and no liability has been created 
against the tax duplicate of the village thereunder, I need not answer your fifth 
and sixth questions, which relate to the respective rights of the township and the 
village, and the powers of the budget commission in relation thereto. 

Your eighth question involves a consideration of section 3794, General Code, in 
connection with the Smith one per cent. law, so-called section 5649-3a, General Code. 
These sections are as follows: 

"Section 3794. On or before the first Monday in July, each year, council 
shall cause to be certified to the auditor of the county, the rate of taxes 
le'!ied by it on the real and personal property in the corporation returned 
on the grand duplicate, who shall place it on the tax list of the county in 
the same manner as township taxes are by law placed thereon. The ordi­
nance prescribing the levy shall specify distinctly each and every purpose 
for which the levy is made and the per cent. thereof, and if he finds that 
the tax levy so certified to him exceeds the aggregate limit allowed by law, 
the county auditor shall not place it on the tax list, and the levy for such 
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municipal corporation shall not be valid or collectable against any real or 
personal property in the corporation. If such levy is in excess of the limit 
allowed by law, the auditor shall immediately notify the council making it, 
and within ten days after the receipt of such notification council shall revise 
its levy so as to bring it within the law. 

"Section 5649-3a. On or before the first :Monday in June, each year, 
the county commissioners of each county, the council of each municipal 
corporation, the trustees of each township, each board of education and 
all other boards or officers authorized by law to levy taxes, within the 
county, except taxes for state purposes, shall submit or cause to be sub­
mitted to the county auditor an annual budget, setting forth in itemized form 
an estimate stating the amount of money needed for their wants for the 
incoming year, and for each month thereof. Such annual budgets shall 
specifically set forth: * * *. 

"S)lch budget shall be made up, annually at the time or times now fixed 
by law when such boards or officers are required to determine the amount 
in money to be raised or the rate of taxes to be levied in their respective 
taxing districts. 

"The county auditor shall provide and furnish such boards and officers 
blank forms and instructions for making up such budgets." 

While the question is not free from doubt, I am of the opinion that the effect 
of the Smith one per cent. law on the previously enacted section 3794, General Code, 
is merely to constitute the levying ordinance the budget for the purpose of the 
county auditor and the budget commission. That being the case, I am of the opinion 
that it is, at least, safer for the municipal budget to be passed as an ordinance, 
as required by section 3794, which has never been expressly amended or repealed. 
Inasmuch as an ordinance of this character is clearly one "of a general nature," I 
am of the opinion that under section 4227 and relating sections, it must be published 
as other ordinances of the same character. 

1000. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

JUVENILE JUDGE-ALLOWANCE UNDER MOTHERS' PENSION LAW­
WHEN SAME BECOMES AVAILABLE. 

If a juvenile jttdge has made allowance under the mothers' pension law, prior 
to the time when the money to pay such pension first becomes available, pensions 
under the allowance will start, not from the date of adjudication and allowance, 
but from· the date when the money first becomes available. 

CoLUMBUS, OHIO, June 26, 1914. 

HoN. GEORGE M. HoKE, Probate Judge, Tiffm, Ohio. 
DEAR SIR :-Under date of January 22, 1914, your letter, receipt of which has 

been acknowledged, requests my opinion as follows: 

"In case a widow, under the mothers' pension law, should be adjudged 
a certain amount as pension, say February 1, 1914, will her pay start from 
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the date of. the adjudication and allowance, or will it start on the day when 
the money for same first becomes available?" 

This question seems to me to oe of considerable difficulty. The so-called 
mothers' pension provisions found in 103 0. L., f577, consist of sections 1683-2 to 1683-
9, inclusive. The material provisions of these sections are as follows: 

"* * * The juvenile court inay make an allowance to each of such 
women, as follows: Not to exceed fifteen dollars a month, when she has 
but one child not entitled to an age and schooling certificate, and if she has 
more than one child not entitled to an age and schooling certificate, it shall 
not exceed fifteen dollars a month for the first child and seven dollars a 
month for each of the other children not entitled to an age and schooling 
certificate. The order making such allowance shall not be effective for a 
longer period than six months, but upon the expiration of such period, said 
court may from time to time extend such allowance for a period of six 
months, or less." 

This last provision is somewhat inconsistent with section 1683-4 which provides 
that: 

"vVhenever any child shall reach the age for legal employment, any 
allowance made to the mother of such child for the benefit of such child 
shall cease. The juvenile court may, in its discretion, at any time before 
such child reaches such age, discontinue or modify the allowance to any 
mother and for any child." 

Section 1683-5 provides : 

"Should the fund at the disposal of the court for this purpose be suf­
ficient to permit an allowance to only part of the persons coming within the 
provisions of this act, the juvenile court shall select those cases in most 
urgent need of such allowance." 

Section 1683-9 provides : 

"It is hereby made the duty of the county commissioners to provide 
out of the money in the county treasury such sum each year thereafter 

·as will meet the requirements of the court in these proceedings. To pro­
vide the same they shall levy a tax not to exceed one-tenth of a mill on the 
dollar valuation of the taxable property of the county. Such levy shall be 
subject to all the limitations provided by law upon the aggregate amount, 
rate, maximum rate and combined maximum rate of taxation. The county 
auditor shall issue a warrant upon the county treasur~r for the payment 
of such allowance as may be ordered by the juvenile judge." 

So far as the same constitutes a legislative interpretation of the foregoing pro­
visions, the following, enacted by the last general assembly, at its extraordinary 
session (104 0. L., page 199), may be of interest: 

"For the purpose of providing a sum which will meet the requirements 
of the juvenile court until the proceeds of the tax required to be levied 
under the provisions of section 1683-9 of the General Code, shall become 
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available, any board of county commissioners may transfer from any sur­
plus moneys in the county treasury to the credit of any fund therein to a 
fund for the u~e of the juvenile court under the provisiom of sections 
1683-2 to 1683-9, inclusive, of the General Code, the creation of which for 
such purpose is hereby authorized. Tlze 111011e:ys so trausferred shall be paid 
as prooz:idcd iu scctio11 1683-9 of tlze Ge11cral Code, upo11 tlze order of tlze 
juve11ile judge, uuder allo'l.v'Uilces made either before or after this act shall 
become effective." 
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\Vhile this supplementary act recognizes the validity of allowances made prior 
to its passage, yet, it does not imply the power to pay from the fund, the creation 
of which it authorizes, the full amount of what might be deemed the deferred in­
stallments. Its force is prospective only, and so far as it operates on such allow­
ances previously made, it would, of itself, authorize only the payment of the monthly 
allowance from the date when the funds became payable. 

In my mind, section 1683-5, supra, is of controlling significance. The plain in­
ference from this section is that the juvenile judge has no authority to make a final 
and binding allowance to any person when he has not, at his command, funds 
sufficient to pay it. Surely, if it is the duty of the juvenile court to select certain 
cases, when the fund at his disposal is not sufficient to permit allowances to all 
qualifying persons, it must then follow that he is without power to create a liability 
by making an allowance when there are no funds, whatever, available. 

I think it follows as a conclusion, from the considerations upon which I have 
commented, that an allowance made at a time when no funds are at the disposal 
of the juvenile court, cannot create such a liability or claim as would permit a 
subsequent payment of deferred installments on account of such allowance, when 
the funds once become available. This conclusion is not inconsistent with the pro­
visions of the temporary act authorizing transfers to be made for the purpose of 
creating such a fund. 

I am, therefore, of the opinion that if the juvenile judge has made an allowance 
prior to the time when the money to pay mothers' pensions first became available, 
payments under the allowance will start, nut from the date of adjudication and 
allowance, hut from the date when the money first becomes available. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey Ge11eral. 
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1001. 

MUNICIPAL OFFICERS-RIGHT TO BE I:;-JTERESTED OR CONNECTED 
WITH COXTRACTI:t\G FOR SUPPLIES WHILE IN OFFICE. 

A corporation of which a member of the sinking fund trustees or trustees of a 
municipal library is a stockholder cannot legally sell merchandise to the city with 
which he is officially connected, or be interested in any way in contracting for fhe 
purchase of property, supplies or fire insurance while such member is in office. 
Such officers may 11ot be interested in contracts during the term for ·which they were 
elected, but may after the expiration of their term. 

CoLUMBus, Omo, June 26, 1914. 

The Buremt of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of May 28th, you request my opinion as follows: 

"May a firm, or corp-oration, of which a member of the sinking fund 
trustees, or a trustee of a municipal (Carnegie) library is a stockholder, 
legally sell merchandise of any character to the city with wl'lich he is of­
ficially connected, or be interested in any way in contracts for the purchase 
of property, supplies or fire insurance? 

"May such officers be interested in contracts of any nature during the 
term for which they were elected, or for one year thereafter?" 

Sections 12910 and 12912 of the General Code are as follows: 

"Section 12910. Whoever, holding an office of trust or profit by election 
or appointment, or as agent, servant or employe of such officer or of a 
board of such officers, is interested in a contract for the purchase of prop­
erty supplies or fire insurance for the usc of the county, township, city, vil­
lage, board of education or a public institution with which he is connected, 
shall be imprisoned in the penitentiary not less than one year nor more 
than ten years. 

"Section 12912. \Vhoever, being an officer of a municipal corporation or 
member of the council thereof or the trustee of a township, is interested in 
the profits of a contract, job, work or services for such corporation or town­
ship, or acts as commissioner, architect, superintendent or engmeer, in work 
undertaken o'r prosecuted by such corppration or township during the term 
for which he_ was elected ·or appointed, or for one year thereafter, or be­
comes the employe of the contractor of such contract, job, work, or services. 
while in office, shall be fined not less than fifty dollars nor more than one 
thousand dollars or imprisoned no.t less than thirty clays nor more than six 
months, or both, and forfeit his office." 

Trustees of the sinking fund ar.e provided by sections 4507, et seq. of the Gen­
eral Code, and library trustees are provided by section 4004 of the General Code. 
I am of the opinion that the incumbents of these positions are holders of an office 
of trust, within the meaning of section 12910 of the General Code, and that they 
are officers of a municipal corporation, as intended by section 12912 of the General 
Code. Such officers, therefore, are prohibited by the first section, from being in­
terested, in a pecuniary way, in contracts for the purchase of property supplies or 
fire insurance made with the city with which they are connected, and by section 
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12912 of the General Code, such officers are prohibited from being pecuniarily in­
terested in the profits of any contract to which the municipal corporation is a party, 
while they are in office. A purchase of merchandise would be such a contract. 

The holding of stock in a corporation purchasing such merchandise, or contract­
ing for the selling of property supplies or fire insurance to the municipal corpora­
tion would constitute an interest in the profits of such contract on the part of such 
officers. I am of the opinion, therefore, that such contracts would be invalidated 
by virtue of the statutes above quoted. 

I have heretofore held that the prohibition of section 12912, with reference to 
interest in the profits of a contract by a municipal officer, supplies only to contracts 
entered into during his term of office. Such contracts entered imo after the expira­
tion of such term could not he affected. 

1002. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 

ORDlXAXCE-EFFECT OF THE REPEAL OF AX ORDDJAXCE AXD THE 
SDTULTA:\'EOUS RE-EXACTio.lENT OF A XEW ORDINAXCE-EF­
FECT ON OFFICE OR E:\IPLOY:\lEXT WILL BE BY VIRTUE OF THE 
OLD ORDIXAKCE WHEX SUCH OFFICE OR E1IPLOYMEXT IS RE­
TAINED BY THE NEW ORDINANCE. 

Tlze repeal of an ordinance and tlzc simultaucous re-enactment of a new ordi­
nance docs /lOt depri"Ue one of an office or Clltpfo:yment lzeld by virt11e of the old 
ordinance, wizen suclz office or emplo)•mcnt with similar duties is retained by tlzc 
new ordinance. 

vVIzcrc an ordinrwce provides for the organi::;ation of a police department w~tlz 
a chief of police, lieutenant of police a11d fi~'l' patrolml'n, and this ordinance is re­
l•ealed and a new ordiuancc simulta~teously enacted providing for a chief of police 
and five patrolmen, the officers of lieutenant of police and sergeant of police are 
abolished and tlze incumbents of these positions and are uot reduced in ra11l~. Tlzey 
,,,ould be placed at tlzc head of all appropriate eligible list for a_hpoiutmcnt. 

CoLUMRL'S, OHIO, June 26, 1914. 

Tlze State Civil Scn·icc Commission, Columbus, Ohio. 

GENTLEMEN :-Unrler date of June 2, 1914, Hon. David H. James, City Solicitor 
of ::\Jartins Ferry, Ohio, states and inquires: 

"On ::\Iarch 5, 1910, the council of this city passed an ordinance, section 
two of which ordinance provided that in the police department there should 
be one chief of police and se\·en patrolmen and fixed the salaries of said 
officers. 

":\Jay 4, 1914, said council passed another ordinance amending said 
section two of said original ordinance and repealing said original section 
two. Said section two as amended provides that in the police department 
there shall be one chief of police, one lieutenant, one sergeant and five 
patrolmen, and fixes the salaries of said officers. 

"Xow there is pending before council an ordinance which provides that 
in the police department there shall be one chief of police and five patrolmen 
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and fixes the salaries of said officers? Said ordinance contains a section 
repealing said section two of the ordinance passed l\1arch 5, 1910, as 
amended :lfay 4, 1914. 

"All the officers now in the police department have qualified and hold 
their positions under the provisions of the civil service laws. Both the 
present lieutenant and sergeant of police have been promoted to their present 
positions from the office of patrolman. 

··r desire your opinion as to whether, upon the final passage of said ordi­
nance now pending, the persons now holding the positions -of lieutenant 
and sergeant of police, respectively, must necessarily be removed from the 
service and the five persons now holding the positions of patrolmen be 
reappointed, or whether the director of public safety may reappoint . as 
patrolmen any five of the seven persons now holding the positions of lieu­
tenant, sergeant and patrolmen, at his discretion. 

''This request is made at this time at the instance of the city council." 

In an opinion ;endered to Hon. Howard E. MacGregor, city solicitor of Spring­
field, Ohio, under date of September 26, 1912, it was held that council had a right 
to abolish a position in the police department. The position involved in that opinion 
was that of inspector of police, and it was held that upon abolition of that position 
the incumbent loses all right thereto and that he has no legal right to any other 
position. A copy of ti1at or>inion is herewith enclosed. 

The opinion above referred to construed the old municipal civil service act and 
the ordinance in question therein was not a general ordinance reorganizing the 
entire police department. It was assumed that the ordinance was applicable only to 
the position of inspector of police. 

In the case submitted the ordinance· applies to all the positions in the police 
department, some of which arc retained and otherwise abolished. The effect of the 
proposed ordinance would he to abolish the positions of lieutenant and sergeant of 
police and retain the, positions of chief of police and patrolmen. The repealing 
part of the ordinance and the new provisions take effect at the same t.ime. There 
is no interim. 

Tn case. of State .ex rei. vs. Bish, 22 Ohio Dec .. 480, the second syllabus reads: 

"A municipal council by virtue of General Code 3617 and 4374, provid­
ing for a police department, has authority to provide by ordinance for the 
number, salaries, etc., of members of . such department and to repeal at 
the same time a former ordinance under which the department was oper­
ated; hence, such action having been taken, all the members of the police 
force lose their positions as of the elate of such repeal, then it becomes the 
duty of the director of public safety to appoint members thereof pursuant 
to the contemplated reorganization and upon such salaries as council has 
provided. General Code, 4484, refers only to individual removals for 
cause.'' 

K o authority is cited in the opinion in support of this conclusion. In that case 
the question involved was the right to increase the salaries of policemen after they 
were appointed. No question was involved as to abolishing an office. The con­
clusion of that case as to the right to increase or diminish salaries has been fol­
lowed by this department. In reaching that conclusion, however, it is not necessary 
to hold that a repealing ordinance and a simultaneous re-enactment of the old 
ordinance, or a part thereof, abolished all right to offices secured under and pro­
vided for under the old ordinance and retained in the new. 
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The rule is stated at section 238 of Lewis' Sutherland on Statutory Construc­
tion, second edition, as follows: 

"\\'here there is an express repeal of an extstmg statute, and a re-en­
actment of it at the same time, or a repeal and a re-enactment of a portion 
of it, the re-enactment neutralizes the repeal so far as the old law is con­
tinued in force. It operates without interruption where the re-enactment 
takes effect at the same time. The intention manifested is the same as in an 
amendment enacted in the form noticed in the preceding section. Offices are 
not lost; corporate existence is not ended; inchoate statutory rights are not 
defeated: a statutory power is not taken away, nor pending proceedings 
or criminal charges affected by such repeal and re-enactment of the law on 
which they respectively depend." 

In State ex rei. vs. Baldwin, 45 Conn., 134, it is held : 

"It is provided by section 1, chapter 2, title 3, of the General Statutes 
of 1875, that county commissioners shall be appointed by the general as­
sembly for Xew Haven county, their powers and duties and terms of office 
being fixed by later sections of the same chapter. In 1877 the legislature 
passed an act as follows: 'Sec. 1. So much of sec. 1, ch. 2, tit. 3, of the 
General Statutes as provides that county commissioners shall be appointed 
for Xew Haven county is hereby repealed, and the board of county com­
missioners of X ew Haven county is hereby created, to be appointed by the 
general assembly, and said board shall perform in and for New Haven 
county all the duties and have all the powers provided by chapter 2, tit. 3, 
of the General Statutes for county commissioners.' Later sections made 
the same provisions as the former law with regard to their number and 
terms of office, and the act was made to take effect on its passage. Held, 
that the i11sta11taueous re-e11actme11t of the second sectio11 of the same act 
that was repealed by the first, 1'Cizdered the repeal inopemtiz•e and left the 
former law in force, a11d that tlze commissioners appointed Ulzder the old 
law and whose terms had not expired remained in office." 

The above case directly involved the right of the former incumbents to retain 
their positions, as new officers had been appointed by virtue of the new act. 

In the White Sewing Machine Company vs. Harris, 252 Ill., 361, the general 
rule is stated in the syllabus as follows: 

"Where there is an express repeal of a statute and a re-enactment of 
all or a portion of it at the same time, the re-enactment neutralizes the 
repeal so far as the provisions of the old law are unchanged in form or 
substance; and offices are not lost, statutory rights are not defeated, statu­
tory powers are not taken away or criminal charges affected by the repeal 
and re-enactment of the provisions upon which such matters respectively 
depend." 

X o right of office was involved in the above case. 

On page 366 the court cite State vs. Baldwin, supra, as to offices and a number 

of other cases as to other classes of legislation. 

The conclusion reached in State vs. Bish, supra, that all incumbents lose their 
offices when the ordinance organizing a police department is repealed and rc-enactecl 
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in part at the same time, is not supported by the weight of authority. Such a con­
clusion would lead to confusion under the civil service act. 

Section 16 of the civil service law, section 486-16, ,General Code, provides in 
part: 

"Any person holding an office or position under the classified service 
who has been separated from the service without delinquency or miscon­
duct on his part may, with the consent of the commission, be reinstated 
within one year from the elate of such separation to a vacancy in the same 
or similar office or position in the same department; and whenever any 
permanent office or position in the classified service is abolished or made 
unnecessary, the person holding such office or position shall be placed by 
the commission at the head of an appropriate eligible list, and for a period 
of not to exceed one year shall be certified to an appointing officer as in 
the case of original appointments." 

By virtue of this provision the incumbent of a position which is abolished is 
placed at the head of an appropriate eligible list to be certified for reappointment 
as in case of original appointments. 

It is my opinion that the repeal of an ordinance and the simultaneous re­
enactment of a new ordinance does not deprive one of an office or employment held 
by virtue of the old ordinance, when such office or employment with similar duties 
is retained by the new orclinanc~. 

The effect, therefore, of the proposed ordinance would be to retain in office the 
chief of police and the fire patrolmen. 

' The provisions of the new civil service act do not provide for the status of 
an incumbent of a position which is abolished, except as provided in section 16, supra. 

The lieutenant and sergeant of police in question would not be reduced in rank, 
but they would lose all right to a position and would be placed at the head of the 
eligible list as provided in section 16 of the civil service act. 

Enclosure. 

1003. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY COMMISSIO~ERS-LEVY FOR SOLDIERS' RELIEF COMMIS­
SION. 

County commtsswners are not required to levy the exact amount which the 
soldiers' relief commission finds to be necessary for its purpose, even though such 
an amount would require a leVJ' less than one-half of o11e mill. 

CoLUMBUS, Omo, June 26, 1914. 

RoN. ]AMES A. ToBIN, Prosecuting Attomey, Lancaster, Ohio. 

DEAR SIR:-Your letter of June 3, already acknowledged, requests my opinion 
upon the following question: 

"Under section number 2936 of the General Code, have the county 
commissioners any discretion as to the amount of levy to be made for the 
soldiers' relief fund, or are they compelled to levy the amount certified to 
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them by the soldiers' relief commission, provided it is under the five-tenths 
of a mill, as provided for in said section?" 

Section 2936, General Code, provides as follows: 
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"On such last ~Ionday in ~lay the commission shall meet and determine 
from such lists the probable amount necessary for the aid and relief of such 
indigent persons for the ensuing year, together with an amount sufficient in 
the judgment of the commission, to furnish relief to any such indigent 
persons not named on such lists, whose rights to relief shall be established 
to the satisfaction of the commission. After determining the probable 
amount necessary for such purpose, the commission shall certify to the 
county commissioners, who, at their June session shall make the levy neces­
sary to raise the required relief, not to exceed five-tenths of a mill per dol­
lar on the assessed value of the pro.perty of the county hereinafter author­
ized." 

The "commission" referred to therein is the soldiers' relief commtsston, which 
is composed of three persons residents of the county, the members of which are 
appointed by the judge of the common pleas court. 

The section as I have quoted it is a relatively old one and was last amended 
in 94 0. L., 158. It is to be read in connection with section 2942, General Code, 
which provides as follows: 

"The board of county commissioners of each county shall levy, in ad­
clition to the taxes now levied by law for other purposes than those herein 
provided, a tax not exceeding five-tenths of one mill per dollar on the as­
sessed value of the property of the county, to be levied and collected as 
provided by law for the assessment and collection of taxes, for the purpose 
of creating a fund for the relief of the honorably discharged soldiers, indi­
gent soldiers and marines of the United States, and the indigent wives, 
parents, widows and minor children under fifteen years of age, of such in­
digent or deceased soldiers, sailors or marines, to be disbursed as hereinbe­
fore provided." 

This section was last amended in 99 0. L., 526. These sections, one of which 
seems to impose a duty and the other of which seems to create a power, which, so 
far as the section is concerned, is a duty only so far as making some levy is con­
cerned, both provide a maximum limitation upon the amount of the levy of which 
they respectively speak, viz., five-tenths of a mill. 

Both of these sections were last amended prior to the enactment of the so­
called Smith 1% law which in its original form, so far as this question is con­
cerned, was passed in 102 0. L., 266. Section 5649-3 of this measure provided in 
part as follows: . 

"The maximum rate of taxation in any taxing district for any purpose, 
as now fixed, shall be and is hereby changed so that such maximum rate, as 
levied on the total valuation of all taxable property in the district for the 
year 1911 and any year thereafter would produce no greater amount of 
taxes, than the present maximum rate for such purpose, if levied on the 
total valuation for all taxable property therein for the year 1910, would pro­
duce. Any minimum rate required by law to be levied for any purpose, is 
hereby reduced in like proportion that the maximum rate is herein reduced. 

"If in any year the taxing district shall desire to raise a less amount of 
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taxes for a particular purpose than was levied for such purpose in the year 
1910, the amount of taxes that may be levied for another or other purposes 
may be correspondingly increased. * *" 

The effect of section 5649-3 upon the sections immediately under considera­
tion is very evident. The five-tenths of a mill limitation was abolished and in its 
stead while section 5649-3 was in force there was created a limitation consisting of 
an amount equal to such amount as would have been produced by extension of a 
five-tenths of a mill levy upon the duplicate of the county for the year 1910. 

Thus while there was no express amendment, and the amendment was in a way 
an implied one, yet the intention of the legislature to abolish the five-tenths of a 
mill limitation found in sections 2936 and 2942, respectively, is made very clear by 
the language found in section 5649-3. 

However, the amount limitation which the Smith law substituted for the rate 
limitation was not a hard and fast one as is apparent from the language of the 
second paragraph of section 5649-3 above quoted. That is to say, if in any year 
the taxing authorities should desire to raise more for one purpose than had been 
levied in the year 1910 they could do so provided less was raised for another pur­
pose than had been levied in that year. Apparently a situation of this sort con­
stituted an exception to the limitations upon maximum and minimum rates for par­
ticular purposes found in the first paragraph of the same section. It is .not neces­
sary of course to decide this point in passing upon your question. 

I mention section 5649-3, whatever may be its exact meaning, as showing that 
the legislature really did do away with the half-mill limitation, which is found in 
the soldiers' relief statutes, when the Smith law was adopted. Later the legisla­
ture passed what was known as the Kilpatrick law, 103 0. L., 552. This act, which 
is effective for the first time this year, repealed section 5649-3, General Code. 

The effect of such a repeal is to restor.e the law as it existed before the ;e­
pealed statute was enacted. Such a result is prohibited by article II, section 16 
of the constitution, the provisions of which have been, in other respects, held to be 
directory merely, but which has not been construed by the courts in this respect. 
However, under similar constitutional provisions it has been held that where the 
first repeal is by implication merely, the repeal of the act which has the implied 
repealing effect, results in a revival of the original act. \Vallace vs. Bradshaw, 54 
N. J. Law, 175; State vs. King, 104 Tenn., 156; Zickler vs. Union Bank & T. Co., 
104 Tenn., 277. Contra Renter vs. Bauer, 3 Kan., 505. 

In the opinion of State vs. King, supra, is found the following language: 

"vVhatever may be the law as to the revival of laws which have been 
expressly repealed by repealing the repealing act, it has been held in this 
state, and we think upon sound principle, that when a law has been repealed 
by implication merely, the repeal of the act which thus impliedly repeals 
the former law revives such law, and this for the reason such former law 
was never, in fact, repealed, but its operation merely suspended or inter­
rupted by the adoption of another rule." 

Although as I have already stated the intention of the legislature, when it en­
acted section 5649-3 was to do away with all specific limitations, it seems to me 
clear that within the rule as laid down by the decisions cited, its effect upon stat­
utes creating such limitations is technically that of implied, rather than expressed 
repeal or amendment. The courts treat such implied amendments or modifications 
as suspensions of other laws rather than abolishments thereof. 

vVhile there have been no decisions in this state, as already stated, there is some 
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evidence of the trend of judicial thought in Ohio on this subject which shows that 
it is in the direction indicated by the decisions cited from other states. Bank vs. 
Russell, I 0. S., 313; Colston vs. Hastings, 11 0. D., 125. 

I am, therefore, of the opinion that at the present time sections 2936 and 2942 
of the General Code are to be regarded as unaffected by the action of the legislature 
in passing and subsequently repealing section 5649-3 of the General Code. 

However, these sections remain subject to whatever modification of their force 
and effect may have been worked by the remaining provisions of the Smith law. I 
need not detail such provisions. Suffice it to say, that they impose certain maximum 
limitations upon the aggregate amonnt which may be levied within a taxing dis­
trict by all the levying authorities thereof, and create the tribunal known as the 
budget commission whose duty and power it is to reduce levies submitted to them 
so that all shall come within such limitations. 

Under this law it is obvious that all levies alike are subject to revision by the 
budget commission excepting thos<; specifically excluded from its jurisdiction by 
sections 5649-3a, i. e., the state levies and levies and assessments in special road 
districts, etc. The inference is, as I have already stated, that all other levies are 
subject to revision. -At least this is true of all current levies. Probably it would 
not be true of levies for interest and sinking fund purposes made in pursuance of 
legislation under article XII, section 11 of the constitution as amended, but that 
question is not involved here. 

It is clear, therefore, that whether the commissioners, as such, have discretion 
with respect to the amount of the levy for soldiers' relief purposes, the budget com­
mission not only possess but are required to exercise revisionary authority with re­
spect to such levy. Hence, it is, that the estimate of the soldiers' relief commission, 
whether or not it was originally absolutely binding upon the levying authorities, 
no longer is so. If the commissioners may not reduce it, the budget commission 
at least may do so. 

But I am of the opinion that the commissioners have the authority to reduce 
the amount asked for and to place at a lower figure the amount which they will 
levy for soldiers' relief. 

To give to the county and township soldiers' relief commissions absolute con­
trol of the county duplicate in any particular would come clangernusly ncar to con­
stituting them officers of the county, and in as much as they are appointed and not 
elected, such a conclusion would tend to put in question the constitutionality of 
the entire law by reason of the prm·isions of article X, sections 1 and 2 of the 
constitution, requiring all county officers to be elected by the people. It is true 
that the state government and its legislature arc the repository of the state's SO\'· 

ereignty and that all power to le\·y taxes is an attribute of that sovereignty, so 
that the state may, where principles of local self-government arc not concerned, 
coerce local le\·ying agencies into making a levy for an object which constitutes a 
state purpose. It will not do, however, to hold that soldiers' relief constitutes a 
state purpose, and that the commissions are merely state agents for that purpose, 
and are, therefore, not county officers, or agents of the county, because such a con­
clusion would render the law unconstitutional on another ground, viz., the fact 
that it clearly authorizes levies at different amounts in different counties. whereas 
if the purpose is il state one, then under article XII, section 2, the levy must be 
made, if at all, by a uniform rate upon all property on the grand duplicate of the 
state. Hubbard vs. Fitzsimmons; 57 0. S., 436. 

I conclude, therefore, that the soldiers' relief commission is not an official 
body, or at least that its members do not constitute county or state officers, that 
conclusion being necessary in order to sustain the constitutionality of the law. The 
commission not constituting a board of officers may, nevertheless, constitute an 
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agency of the county (not of the state, of course) for the purpose of distributing 
certain funds. The rule of law might be stated thus: The county commissioners 
must levy such sum as will provide for the needs of those entitled to soldiers' re­
lief. Such needs are to be determined by the soldiers' relief commission, which is 
merely a subordinate tribunal whose sole duty is to ascertain facts. I cannot ac­
cept this view, however. It is clear to me that under section 2936 a high degree of 
official discretion is required to be exercised by somebody. This official discretion 
involves the exercise of the levying power. The levying power, in my judgment,_ 
is such an attribute of sovereignty as cannot be placed in non-official hands. The 
power to levy is essentially legislative and may be delegated to local tribunals hav­
ing quasi legislative functions, but not to non-official bodies or official bodies not 
made up of officers. 

Therefore, I reach the conclusion that under the sections as they stand, and 
despite their language, the county commissioners have final discretion as between 
themselves and the soldiers' relief commission as to the amount that is to be levied 
for this purpose. 

I might add that even if this were not so the Smith law, already mentioned, 
requires all county levies to be compassed within a space of three mills. It seems 
to me that it would be held, that in the face of such· a limitation, other statutes 
like sections 3936 and 2942 would have to be construed so as to permit the com­
missioners to limit their gross levy to the statutory rate instead of leaving that 
duty to be discharged by the budget commission; nor do I think that the joint 
effect of the limitation of the Smith law, and of the statutes under consideration, 
is such as to entitle the soldiers' relief commission as a matter of right to one­
sixth of the entire current levy of the county. 

For all these reasons I have reached the conclusion that while the commis­
sioners are required to exercise reasonably the discretion which is imposed in them, 
and while they may not discriminate against the needs of the soldiers' relief com­
mission, they may not be required to levy the exact amount which that commission 
finds to be necessary for its purpose, even though such an amount would require 
a levy of less than one-half of a mill. 

1004. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Generql. 

CHIEF OF POLICE-RIGHT TO SUSPEND PATROLMAN-DIRECTOR OF 
PUBLIC SAFETY-JURISDICTION OVER PATROLMAN. 

The chief of police having found that the facts in a case did 11ot warrant the 
su~pension of a patrolman, and dismissing the charge, the director of public safety 
has no jurisdiction to make a contrary finding; the action of the chief of police 
in ordering a suspension being final. 

The director of public safety is. unauthorized to direct the chief of police to 
suspend a patrolman, ther~fore, the patrolman, if suspended, would be entitled to 
reinstatement. 

CoLUMBUS, 0Hro, June 26, 1914. 

HoN. C. E. VAN DEUSEN, City Solicitor, Lorain, Ohio. 

DEAR Sm :-Your letter of May 27, 1914, is received in which you state and 
inquire: 
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". \ complaint was duly lodged with the director of public safety against 
a patrolman. The director of public safety placed the written charges 
against the patrolman in the hands of the chief of police and directed an 
investigation. The chief of police caused an investigation to be made of 
the charges and having gone into the matter fully, found that the facts in 
the case did not warrant a suspension of the patrolman, or any other dispo­
sition, and formally dismissed the proceedings. 

"Thereafter the director of public safety requested that all the evidence 
and matters and things connected with the investigation be placed in his 
hands for review, and upon review, made a finding contrary to that made 
by the chief of police and directed the chief to suspend the patrolman for 
a period of two weeks without pay. 

"The chief of police claims to have original and final jurisdiction in 
cases where the charges against a patrolman do not warrant suspension or 
other disposition. 

"Query:-
"First. Having found that the facts in the case did not warrant a 

· suspension and the charges being dismissed by the chief of police, can the 
director of public safety make a contrary finding? 

"Second. If the director of safety has a right to review such matter, 
can the chief, as a matter of law, suspend the officer and pass judgment 
as authorized by the director? 

"Third. ] n the event that the chief should suspend the officer, as author­
ized by the director, as in the case above cited, would such suspended pa­
trolman have recourse upon the chief for his act, and would he have the 
right of reinstatement by law?" 

Section 4372, General Code, provides : 

"The chief of police shall have exclusive control of the stationing and 
transfer of all patrolmen and other officers and employes in the depart­
ment, under such general rules and regulations as the director of public 
safety prescribes." 

Section 4379, General Code, provides : 

"The chief of police and the chief of the fire department shall have 
exclusive right to suspe11d any of the deputies, officers or employes in his 
respective department and under his management and control, for incom­
petence, gross neglect of duty, gross immot:ality, habitual drunkenness, 
failure to obey orders given him by the proper authority, or for any other 
reasonable and just cause." 
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By virtue of these sections the chief of police has the "exclusive" right to sus­
pend a patrolman. 

Section 4380, General Code, provides: 

"If any such employe is suspended as herein provided, the chief of 
police or the chief of the fire department, as the case may be, forthwith 
in writing, shall certify such fact, together with the cause for such sus-· 
pension to the director of public safety, who within five days from the re­
ceipt thereof, shall proceed to inquire into the cause of such suspension 
and render judgment thereon, which judgment, if the charge be sustained, 
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may be either suspension, reduction in rank or dismissal from the depart­
ment, and such judgment in the matter shall be final except as otherwise 
provided in this subdivision: * * *" 

This section applies when an employe is suspended by the chief of police or 
chief of the fire department. 

Section 4505, General Code, provides in part: 

"Any person in the police or fire department who is suspended, re­
duced in rank or dismissed from the department by the director of public 
safety may appeal from the decision of such officer to the civil service com­
mission within ten days from and after the date of such suspension, re­
duction or dismissal, in which event said director shall, upon notice from 
the commission of such appeal, forthwith transmit to the commission a copy 
of the charges and proceedings thereunder. * * *" 

This provision applies when the suspension is made by the director of public 
safety and not when made by -the chief of police. 

The effect of these statutes is that the chief of police makes the suspension 
in the first instance and certifies such suspension to the director of public safety. 
The director .of public safety then investigates the cause of suspension and makes 
his finding, which may be suspension, reduction in rank or dismissal, or the finding 
of the chief of police may be reversed. The finding of the director of public 
safety suspending, reduCing in rank or dismissing the employe is appealable to the 
civil service commission. 

In the case at bar the chief of police has declined to suspend. Therefore, sec­
tion 4380, General Code, does not apply. 

In State ex rei. vs. Baldwin, 77 Ohio St., 532, it is held: 

"Under the new /-[ unicipal Code the mayor -has authority to remove 
an officer or appointee in the police department, upon inquiry into the 
cause of suspension, by the chief of police, of such officer or appointee; but 
he is without original jurisdiction to inquire into charges against such 
an officer (other than the chief of police) or appointee, and upon such an 
inquiry he is without authority to remove an officer or appointee." 

The statutes under consideration in the above case were substantially the 
same as at present, so far as the case at bar is concerned, except that the chief of 
police certified the suspension of an officer to the mayor, and the mayor made the 
inquiry now required of the director of public safety. 

In the case of State, ex rei. vs. Kohler, 11 Nisi Prius, X. S., 497, Estep, ]., on 
page 502, quotes from the opinion in State vs. Baldwin, supra, and then says: 

"The chief of police under section 4379, General Code, has the in­
itiative. The director of public safety cannot begin a proceeding against 
an officer of the police department for any of the causes specified in that 
statute, but obtains his jurisdiction to try and determine charges by reason 
of the certification provided for in 4380, General Code." 

Section 4380, General Code, only requires a certification to the director of 
public safety when a suspension is made by the chief of police. It docs not re­
quire a certification of charges against an officer when the chief of police does not 
suspend such officer. There is no provision of statute which authorizes the director 
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of public safety to require the chief of police to certify to him the proceedings of 
the chief, when the chief declines to suspend an employe or officer. 

The director of public safety cannot act upon his own initiative in making sus­
pension of an employe or officer who is under the control of the chief of police. 

In answer to your first inquiry, the director of public safety had no jurisdiction 
to order the chief of police to make a suspension. The refusal of the chief to 
make the suspension in the first instance was final. 

This disposes of your second inquiry. 
There are two parts to your third inquiry. You ask if the patrolman would 

have recourse upon the chief for his act. I do not deem it necessary to answer 
this question. 

As the suspension ordered by the director of public safety is unauthorized, the 
patrolman, if he was suspended, would be entitled to re-instatement. 

1005. 

Very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CITY COUXCIL-AUTHORITY TO AUTHORIZE CONFESSIOX OF JUDG­
l.IEXT FOR DAMAGES CAUSED BY THE \VROXGFUL ACT OF A PO­
LICE OFFICER. 

Tlze city couucil is without aut/writ}' to authori::;e and direct tlze solicitor of 
said city to confess judgi11Cilf agaiust said city in an action brought for damages 
caused by the wro11gful act of 011e of its police officers, since there is 11eitlzer legal 
uor moral obligatio11 011 the city to pay a claim of such ki11d. 

CoLUMRUS, OHIO, June 26, 1914. 

HoN. CLYDE SHERICK, City Solicitor, Ashland, Ohio. 

DEAR SIR :-Under date of l\Iay 20, 1914, you submit to this department an or­
dinance passed by the council of the city of Ashland, authorizing and directing the 
solicitor of said city to confess judgment against said city for the sum of $3,000.00 
in' a certain action pending against the city for damages caused by the wrorigful act 
of one of its police officers. 

You submit a copy of the ordinance, and a copy of the petition in said dam­
age suit, and you state as follows in your letter of inquiry: 

"The whereas clauses as are contained in said ordinance Xo. 116 are in 
part explanatory of the origin of the suit which is now pending in the 
court of common pleas, in and for Ashland county, Ohio, wherein Jessie 
Ebert as administratrix of the estate of Cloyd Ebert, deceased, is plaintiff 
and the city of Ashland, Ohio, is defendant." 

The further facts of the case are as follows: 

"On the 23rd clay of July; 1912, ot~e Cloyd Ebert together with five or 
six other men, met together on what is known in this city as ::O.Ioss Hill, 
which is an unfrequented place, within the corporate limits of the city of 
Ashland, and which place lies immediately south of the C. & S. \V. Ry. Co.'s 
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right of way, and which right of way is bounded on the north by the city's 
burial ground. On the night of the day above mentioned, T. L. S., then a 
police officer, in the course of his regular duty, together with C. \V., a 
brother officer, followed two unmarried couples to said burial ground be­
lieving that they were resorting to that place for the purpose of prostitution, 
prior complaints having been made by various parties to the police depart­
ment that such practices were going on there frequently, the officers see­
ing a light and hearing voices crossed the right of way of said railway and 
went up said hill and on the top thereof found a beer party going on, in 
which party was C. E., who, with the others, seeing the officers, started to 
run, and failing to halt upon the command of the officers, were fired upon 
by the said T. L. S., which resulted in the wounding of the said C. E., and 
from which wound he died within the year. 

"T. L. S. was indicted, tried and convicted of second degree murder 
and is now in the penitentiary. 

"It has come· to my knowledge that evidence was introduced in said 
criminal action showing that C. E., and those with him, had jointly pur­
chased the beer in Mansfield, Richland county, Ohio, which is wet territory, 
and had had the same shipped to this county and city, which is dry terri­
tory; and that there was some evidence introduced to the effect that the 
officers met with resistance, such as breaking away and being struck with 
stones. 

"Feeling in my mind that the city of Ashland is not legally responsible 
for the killing of C. E., and being now' placed in a peculiar situation by 
reason of the fact that the retiring council of 1913 passed ordinance No. 
116, herein enclosed, authorizing and directing me, the incoming solicitor 
to confess a judgment for $3,000.00, I would be pleased to have you ren­
der me a written opinion as to what is my duty in said case now pending 
as solicitor of the city of Ashland, Ohio, and that the copy of the petition 
herein, may then be returned to me." 

The petition charges negligence in the city of Ashland through its officers in 
the appointment of the officer who did the wrongful act. The negligence alleged 
against the city is not material to a solution of the question you submit. 

The city of Ashland in the appointment of patrolmen and policemen acts in 
its governmental capacity and it thereby exercises a part of the sovereignty of the 
state. · 

It is well established in Ohio that a municipal corporation is not legally liahle 
for the torts of its officers and agents when acting in its governmental capacity. 

The leading case in Ohio upon this question is that of Western College, etc., 
vs. The City of Cleveland, 12 Ohio State, 375. This case has been followed and 
cited with approval by the supreme court in a number of decisions. 

The principle therein enunciated is applied to a guard of a workhouse in Bell 
vs. The City of Cincinnati, 80 Ohio State, 1, wherein it is held : 

"1. By paragraph twenty (20) of section 1536-100, Revised Statutes 
(section 7, Municipal Code), a municipal corporation is authorized to es­
tablish, maintain and regulate a workhouse therein; and by seCtion 1536-
677, Revised Statutes (section 141, Municipal Code), the directors of pub­
lic service are invested with the management and control of such work­
house in behalf of the corporation, and in so managing and controlling 
said workhouse, the municipal corporation, through its directors of public 
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service, acts in a governmental capacity, and not in a proprietary or business 
relation to the inmates or persons in its employ. 

"5. One employed and acting at the time as a guard of prisoners 
working in a stone quarry within the corporation, and who is injured by 
explosion while attempting to remove the lid of a box of percussion caps 
to be used in setting off a blast in the quarry, cannot recover damages of 
the municipal corporation for injuries sustained by the explosion.'' 

On page 17, Price, J., says: 

"If the relation the city bore to the workhouse and quarry was gov­
ernmental, and their operation and control were the exercise of govern­
tal power, the city is not liable to plaintiff, even if he was injured through 
the neglect and want of care of some other or superior officer of the insti­
tution, where the statute creates no such liability. This has been held in 
numerous cases, such as \Vestern College vs. Cleveland, 12 Ohio St., 375; 
Wheeler vs. Cincinnati, 19 Ohio St., 19; City of Cincinnati vs. Cameron, 
33 Ohio St., 336; Robinson vs. Greenville, 42 Ohio St., 625; Frederick, 
Aclmx., vs. Columbus, 58 Ohio St., 538. 
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In the case at bar the policeman when he committed the tort complained of, 
was in the employ of the city in its governmental capacity and there is no legal 
liability against the city for damages caused by said wrongful act. 

Council, however, has authorized a confession of judgment. There is no legal 
liability of the city which council was authorized to recognize, and the only other 
ground upon which the ordinance can be sustained is that there is a moral obliga­
tion of the city to pay for the injuries incurred. 

In Ohio the courts have held that council has a right to recognize and pay a 
moral obligation. 

In State, ex rei., vs. Brown, 4 Cir. Dec. 345, it is held: 

"\Vhere equity and justice require the payment of a claim against a 
municipal corporation, though it may not be collectible at law, an or­
dinance of such city or village legally passed, directing and authorizing 
its payment, is legal and valid." 

In State, ex rei., vs. \\'all, 15 Ohio Dec., 349, it is held: 

"A municipal corporation may recognize and pay claims against it of a· 
moral and equitable nature, whether required by law to do so or not." 

These decisions arc based upon the principle that equity and justice require the 
payment of the claim. 

In the case at bar, the officer who committed the tort has been convicted of a 
serious crime on account thereof. This shows that he was clearly in the wrong 
and that he acted beyond the discretion of his official duty. The offense charged 
against the P.erson killed was a misdemeanor and the arresting officer was not 
authorized to shed blood in making an arrest of one charged with the commission 
of a misdemeanor. (See 3 Cyc., page 892.) 

The city has received no benefit from the wrongful act and equity and justice 
do not require payment by the city of the claim in question. 
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There is no moral obligation upon the part of the city to respond in damages 
for the tort complained of. 

In the absence of both a legal and a moral obligation, council is not authorized 
to make payment of a claim, or to direct a confession of judgment thereof., The 
ordinance in question is ultra vires and is beyond the power of council to enact. 

The solicitor is not authorized thereby to confess judgment. It is, therefore, 
your duty to refuse to confess judgment and you should defend the pending action. 

Enclosed find copy of petition as requested by you. 
Enclosure. 

1006. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

SCHOOLS-BOARD OF EDUCATION CANNOT BE COMPELLED TO PAY 
TUITION OF PUPIL ATTENDING SCHOOL IN ANOTHER TOWN­
SHIP WHEN THE PUPIL LIVES MORE THAN ONE AND ONE-HALF 
l\HLES FROM A SCHOOL IN HIS OWN TOWNSHIP. 

When a pupil lives more than 011e and one-half miles from the school to which 
he is assigned and has been attending a nearer school in another township, whe1~ 
.wch other township ce11trali:::es its schools, and thus makes the centrali:::ed school 
further than the school to which he has been assigued, the board of education of 
his township cannot be compelled to pay tuition to the CCillrali:::ed school w1der the 
pro"<'isiolls of section 7735, General Code. 

CoLUMBUS, Omo, June 26, 1914. 

Ho~. FRANK \V. ~fiLLER, Superintelldellt of Public Instruction, Columbus, Ohio. 

DEAR SrR :-Under date of January 9, 1914, you submitted for an opinion the 
following request: 

"The home of a certain pupil living in township B is over one and one­
half miles from the nearest school in his township. There is a nearer 
school in the adjoining township A. The pupil attends the nearer school 
in township A under section 7735. The schools of township A are now 
centralized in a building located at a greater distance from the pupil's home 
than his own school, and the board of education of township B refuses to 
pay 'the tuition of said pupil who is attending school in township A. Can 
the board of education of township B be compelled to pay the tuition in 
question?" 

Section 7735 of the General Code, provides as follows: 

"\Vhen pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may at­
tend a nearer school in the same district, or if there be none nearer therein, 
then the nearest school in another school district, in all grades below the 
high school. In such cases the board of education of the district in which 
they reside must pay the tuition of such pupils without an agreement to that 
effect. But a board of education shall not collect tuition for such attend~ 
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ance until after notice thereof has been g-i\·en to the board of education of 
the district where the pupils reside. X othing herein shall require the con­
sent of the board of education of the district where the pupils reside, to 
such attendance." 
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This section has been construed by our supreme court in the case of Boyce vs. 
Board of Education of :\It. Carmel special school district, 76 0. S., 365, wherein 
it appears that the plaintiff brought suit in the court of common pleas for a writ 
of mandamus to compel defendant in error to admit his children of school age 
to the school located in the :\It. Carmel school district. The plaintiff in error al­
leged that the children resided with him in Beachwood special school district in 
Union township; that there is but one school in the district in which he resides, 
which is located more than a mile and a half from the relator's home and that 
that is the school to which his children are assigned, relator alleging that such 
children were entitled to admission to the school under the control of the defend­
ants for the reason that the school so controlled by the defendants was the nearest 
school to his residence outside of his own school di,trict, and in an adjoining 
school district. The petition admitted that the school to which such children were 
assigned was nearer his residence than the one to which he sought to have them 
admitted, but claimed that if his children were compelled to attend the school in 
the district where they resided, they would be required to travel along the pnblic 
highway, which was shaded for a great distance with woods on either side, and 
quite lonesome and dangerous for children to travel without protection. The al­
leged right was based upon section 7735 of the General Code ( 4022a, Rev. Stat­
utes). ln the syllabus of the case the court held as follows: 

"Section 4022a, Revised Statutes, does not require the board of educa­
tion of a school district to admit children to a school outside of the district 
in which they reside, unless the school in their own district is more than a 
mile and a half from their residence and more remote from their residence 
than the school to which admission is sought." 

And at page 368 of the opinion, the court says: 

"It is equally dear from the language which the legislature has em­
ployed that the only purpose to be accomplished by the section is to relieve 
school children from the necessity of attending a school in their own dis­
trict which is more than one mile and a half from their residence if there 
is a nearer school in another district. Since the petition admits that the 
school which is under the control of the defendants is more remote from 
the residence of the relator than is the school of the district in which he 
resides, the circuit court correctly determined that the statute does not 
authorize the transfer." 

It appears in your inquiry that the pupil living in towmhip B lives more than 
one and one-half miles from the nearest school in his township and that prior to 
the centralization of the schools in township A such pupil lived nearer a school 
in said adjoining township A than he did to the school provided in his own town­
ship. It further appears that since the schools in township A ha,·e been centralizerl, 
the schools in township A so centralized are located a greater distance from such 
pupil's home than his own school and that therefore the board of education of 
township B wherein such pupil resides refused to pay the tuition of said pupil who 
is attending school in township A. Inasmuch as such pupil not only li \'CS more 
than one and one-half miles from the nearest school in his own township. but abo 
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lives a greater distance from the centralized school of township .\ than he docs 
from his own school, it would seem to follow that such pupil, therefore, comes 
within the holding of the court in the case of Bryce vs. Board of Education of 
.\1 t. Carmel special school district, supra, and that the Board of Education of 
township A is not legally required to admit such child to such school. l f this is 
true, then the converse is also true and the Board of Education of township B can­
not legally be required to pay the tuition of such pupil in attending the school lo­
cated in township A, for the reason, as stated by the court, that the schools in 
township A since their centralization, are now more remote from the residence of 
such pupil than the school in the district in which he resides. 

1007. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

COUNTY COJ\1MISSIONERS- AUTHORITY OF COUNTY COMMIS­
SIONERS TO TURN OVER TO A MUNICIPALITY ITS SHARE OF 
THE TAX LEVY FOR ROAD PURPOSES-AUTHORITY TO TURN 
OVER ITS PROPORTIONATE SHARE OF COUNTY BRIDGE FUND. 

County commissioners had no authority to turn over to a mzmicipality, which 
lzas not established the city into a road district, its proportionate share of a tax 
levy for road purposes. 

County commissioners lzave 110 authority to turn over to the city its propor­
tionate share of the county bridge fund, wzder section 2421, General Code, since 
rmder our present statutes no city or village is entitled to demand or receive any 
portion of the county bridge fund. 

CoLUMBUS, 0Hro, June 26, 1914. 

HoN. H. B. EMERSON, City Solicitor, Bellefontaine, Ohio. 
DEAR SIR :-On April 21st you requested my opinion upon the following ques­

tions: 

(1) "Have the county commissioners authority under the law to turn 
over to a municipality its proportionate share of the taxes levied for road 
purposes? 

(2) "Have the county commissioners authority to turn over to the city 
its proportionate share of the county bridge fund?" 

I know of no statute which authorizes county commissioners to turn over to a 
municipality in the county any portion of the taxes levied by them on the general 
duplicate of the county for road purposes. 

It is apparent from a perusal of your letter that you had in mind the provision.­
of sections 3734 and 3735, General C.ode, which are as follows: 

(3734) "The council may form road districts within the limits of the 
corporation, and when contiguous territory is attached to the corporation, 
such power shall extend to the territory so attached. 

( 3735) "X o tax assessed upon property within the territory so at­
tached to a corporation shall be applied otherwise than within the territory 
in which it is assessed. All taxes charged for road purposes on the prop-
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erty within the limits of the corporation, or the territory so attached, and 
collected by the county treasurer, shall be paid to the corporation treasurer, 
to be specially appropriated by the council to street and road purposes with­
in the corporate limits and territory so attached. The trustees of the town­
ship in which such territory is located and the council, may agree upon a 
different distribution or division of the funds." 

865 

You state that the council of the city of Bellefontaine has not taken advantage 
of the power granted to it by these statutes, to establish the city into a road dis­
trict nor to attach contiguous territory thereto for such purpose. Since this has 
not been done, I do not deem it necessary to decide whether, in the event such 
district were formed, it would be obligatory upon the county treasurer to pay over 
to the treasurer of the corporation the portion of the tax levied by the county com­
missioner for road purposes on the property therein. 

Your second question involves a consideration of section 2421, General Code, 
which provides: 

"The commissioners shall construct and keep in repair necessary bridges 
over streams and· public canals on state and county roads, free turnpikes, 
improved roads, abandoned turnpikes and plank roads in common public 
use, except only such bridges as are wholly in cities and villages having by 
law the right to demand, and do demand and receive part of the bridge 
fund levies upon property therein. If they do not demand and receive a 
portion of the bridge tax, the commissioners shall construct and keep in 
repair all bridges in such cities and villages. The granting of the demand, 
made by any city or village for its portion of the bridge tax, shall be op­
tional with the board- of commissioners." 

The foregoing was formerly section 860 of the Revised Statutes. Section 
2824, Revised Statutes, provides that the commissioners of any county could levy 
annually, a tax for road and bridge purposes at a certain rate, ha>ed upon the value 
of the taxable property of the county. The county commissioners were required to 
set aside such portion of said fund as they deemed proper for the construction and 
repair of bridges. Said section also provided that the county commissioners, upon 
demand, should turn over to certain named cities and villages, a portion of the 
bridge tax to be used exclusively for the building and repair of bridges wholly 
within such municipality. Section 2824 was expressly repealed by section 13767, 
General Code. That portion of section 2824 which provided for the levying of the 
annual tax by the county commissioners for road and bridge purposes, was re-en­
acted as section 5635 of the General Code, but the provision for turning over a 
portion of the bridge tax to certain cities and villages, seems to have been left out 
of the General Code entirely. Under our present statutes no city or village is en­
titled to demand or receive any portion of the county bridge fund, and I am of the 
opinion, therefore, that county commissioners are without authority of law to turn 
over to them any part of said fund. 

28-A. G. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 
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1008. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-XO JURISDICTIOX OVER 
CE:METERIES-POWER TO LEVY AND COLLECT TAX FOR CARIXG 
FOR CEMETERIES. 

The board of trustees of public affairs have no jurisdiction O'i!er ce111eterics~ 
therefore, no power to assess lot owners for cari11g for the s_a111C. A village has the 
power to levy and collect a tax for the keeping of a cemetery clean and in good 
order. 

CoLUMBUS, OHIO, June 26, 1914. 

RoN. vV. 0. WALLACE, City Solicitor, Coiulllbialla, Ohio. 

DEAR SIR :-1 have your letter of May 26th in which you inquire: 

"I desire your opm10n in regard to the duties of board of trustees 
of public affairs in the care and maintenance of a cemetery in the village of 
Columbiana, a small portion of the cemetery being in the township outside 
of the village, the cemetery having been purchased by the council of the 
village. 

"Does the board of trustees of public affairs have complete control of 
the cemetery, and do they have power to make assessment against the lot 
owners for the care of same? Does the village council have authority to 
make levy on tax duplicate to assist in keeping cemetery clean and in order 
when the revenues from the cemetery are not sufficient to meet current ex­
penses? 

"While there. is an endowment fund created for care of cemetery lots 
does the board having charge of cemetery have right to expend any of the 
principal for purpose of improvement of cemetery?" 

The council of the village having purchased the cemetery, and haYing power to 
provide for the interment of the dead either within or without the corporate limits, 
under section 4154, General Code, it necessarily follows that the fact of a portion 
of the cemetery being outside the village has no effect upon the control or man­
agement of the cemetery. 

Section 4154 above referred to, reads: 

"The council may provide place for the interment of the dead outside 
of the corporate limits, and the police powers of the corporation shall ex­
tend to those places." 

Section 4357, General Code, reads : 

"In each village in which water works, an electric light plant, artificial 
or natural gas plant, or other similar public utility is situated, or when coun­
cil orders water works, an electric light plant, natural or artificial gas plant 
or other similar public utility, to be constructed, or to be leased or pur­
chased from any individual, company or corporation, council shall establish 
at such time a board of trustees of public affairs for the village, which shall 
consist of three members, residents of the village, who shall be each elected 
for a term of two years." 
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From this it is apparent that boards of trustees of public affairs in villages are 
only to be appointed where the village owns v.:ater works, electric light, natural or 
artificial gas plant, or other similar public utility, and the duties of such boards 
are prescribed in amended section 4361, now found in 103 0. L., 561. 

Inasmuch as the duties of said board as set forth in said section, do not include 
anything in regard to cemeteries, and it is provided in section 4175, General Code, 
that the mayor of a village owning a public burial ground or cemetery shall appoint 
a board of cemetery trustees, it necessarily follows that the board of trustees of 
public affairs has nothing whatever to do in connection with cemeteries, and, there­
fore, no power to assess lot owners for the care of the same. 

Section 4155, General Code, reads: 

"The council of a municipality owning a public burial ground or ceme­
tery, whether within or without the corporation, may pass and provide for 
the enforcement of ordinances necessary to carry into effect the provisions 
of this chapter, and regulate such public burial grounds and cemeteries, the 
improvement thereof, the burial of the dead therein, define the tenure and 
conditions on which lots therein shall be held and protect such burial 
grounds and cemeteries and all fixtures thereon." 

While this section does not in express terms authorize the levying of a tax 
upon the general duplicate of the village for the keeping of cemeteries in repair, 
yet when considered in connection with the powers granted under section 3784, 
which reads: 

· "Each municipal corporation shall have special powers, to be exercised 
as provided by law, to levy and collect taxes upon the real and personal 
property within the corporation for the purposes of paying the expenses of 
the corporation, constructing improvements authorized, and exercising the 
general and special powers conferred by law," 

it must be concluded that the village possesses the power to levy and collect a tax 
for the keeping of such cemetery clean and in good order, and to protect it from 
becoming overgrown with briers, shrubs, brush and thus becoming unsightly, and 
an eyesore to all coming within sight of it. 

As to your last question, it is impossible to answer the same in the absence of 
specific knowledge of the character of the endowment fund in question, for it must 
be conceded that where in' the will, deed, or other writing, the expenditure is lim­
ited as to purpose, no portion of the principal fund may be used except for the 
purposes mentioned in the instrument creating it. 

Believing that this answers your questions, I am, 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney Ge11eral. 
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1009. 

ARTICLES OF H\CORPORATION-POWER OF CORPORATIONS ORGAX­
IZED FOR FURNISHlKG ABSTRACTS OF TITLE. 

A corporation organized for the purpose of preparillg a11d furuishillg abstracts 
of title may not so amend its articles of incorporation as to acquire power to act, 
ge11eral/y, as a title guarantee aud trust compawy, uor so as to acquire the siug/e 
power of guarauteeing titles. 

COLUMBCS, OHio, June 26, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR:-I acknowledge receipt of your letter of 1!ay 18th enclosing a let­
ter from The Land Title Abstract Company and correspondence in connection there­
with including a letter addressed to you from ilfessrs. Tolles, Hogsett, Ginn & 
!viorley, attorneys of Cleveland. 

The correspondence presents the following question: 

. "~Jay a corporation organized with original power to promote the pur­
pose 'of searching land titles and land and other records; preparing, pro­
curing and furnishing abstracts and certificates of title to real property; 
preparing, procuring and furnishing abstracts and certificates of title to 
bonds, mortgages and other evidences of indebtedness and affecting invest­
ments in the same; purchasing and owning real estate as a place for carry­
ing on its business, and doing any and all things necessary or incidental to 
such business' by amendment to its articles of incorporation acquire power 
to guarantee titles?" 

Two sections of the General Code must be considered in connection with this 
specific question as follows: 

"Sec. 8719. A corporation organized under the general corporation 
laws of. the state, may ameud its articles of incorporation as follows: 

''!. So as to change its corporate name-but not to one already ap­
propriated, or to one likely to mislead the public. 

"2. So as to change the place where it is to be located, or its prin­
cipal business transacted. 

"3. So as to modify, enlarge or diminish the objects or purposes for 
which it was formed. 

"4. So as to add to them anything omitted from, or which lawfully 
might have been provided for originally, in such articles. But the capital 
stock of a corporation shall not be increased or diminished, by such amend­
ment, nor the purpose of its original organization substantially changed. 

"Sec. 9850. A title guarantee and trust company may p~epare and 
furnish abstracts and certificates of title to real estate, bonds, mortgages 
and other securities, and guarantee such titles, the validity and due execu­
tion of such securities, and the performance of contracts incident thereto, 
make loans for itself or as agent or tru'stee for others, and guarantee the 
collection of interest and principal of such loans; take charge of and sell, 
mortgage, rent or otherwise dispose of real estate for others, and per­
form all the duties of an agent relative to property deeded or otherwise 
entrusted to it." 
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Sections 9851 to 9856, inclusive, may be mentioned. These sections provide the 
conditions upon which a corporation may do business as a title guarantee and trust 
company. They are material in the present connection only in so far as they tend 
to show the peculiar nature of the power to guarantee titles. 

As far as section 9850 itself is concerned, it clearly established the conclusion 
that a company formed for the principal purpose of guaranteeing titles may engage 
in the business of preparing abstracts and, indeed, in all the related activities con­
templated in the declared purpose of the incorporation of the company which raises 
the present question. It follows from this that if the purpose of guaranteeing 
titles may lawfully be added to the purpose for which the company was originally 
formed the resultant enumeration of purposes would be substantially that outlined 
in section 9850, General Code. That is to say, a corporation might have been orig­
inally formed for the purpose of doing the things described by the proposed re­
formed or amended articles of incorporation of the company in question. 

This situation at once brings into play the principle which has been explicitly 
laid down by the supreme court in the interpretation of section 8719 in the case 
of Picard vs. Hughey, 58 0. S., 577. The principle may be stated thus: 

"\Vhatever powers might be granted to a single corporation by its orig­
inal articles of incorporation, may be acquired by amendment by a corpora­
tion possessing a part only of such powers under its original charter." 

If this principle is of universal application it furnishes a complete answer to 
the question submitted, and supports the contention of the company that it is en­
titled to amend its articles of incorporation in the manner stated. 

But I am certain that the principle has no such universal application whatever 
may have been the language used b,y the court in the decision of Picard vs. Hughey, 
supra. It certainly can have no application in a type of extreme case which could 
easily be imagined; such as, for example, where a power is by express provision of 
statute conferred upon one kind of a corporation as an incidental power subordinate 
to the described principal purpose, and of itself a proper purpose for which a cor­
poration might be formed. I am sure that it would not do to say that if -a cor- -
poration were formed for such a purpose it would not substantially change the 
objects of its incorporation by attempting to acid to its articles, the power to pur­
sue the paramount object, especially when the pursuit of such an object constitutes 
a special franchise. As an instance of what I have in mind see sections 8145 and 
9170, General Code. 

The case I have described is an extreme one, yet in certain aspects it is similar 
to the question submitted. One reason for denying the right of a company organ­
ized for the purpose of constructing a telegraph line to acquire by amendment the 
right to operate a railroad would be that the operation of a railroad is a peculiar 
franchise, so that it is the paramount power granted under section 8145, the power 
to construct telegraph lines being in the nature of an incidental one. Therefore, 

• though a railroad company whose articles of incorporation might lack specific men­
tion of power to construct telegraph lines, might so amend its articles as to ac­
quire such power by specific grant, a company organized for the mere purpose of 
operating telegraph lines might not acquire the peculiar franchise to operate a rail­
road in the sense above described by amending its articles of incorporation. Such 
a change, for the reasons stated, would probably be held to be a "substantial" one 
within the meaning of section 8719, General Code. 

How different, then, is it with the question as submitted? The inquiring cor­
poration now has those powers enumerated under section 9850, which constitute, 
broadly speaking, the i1!cide11tal powers of a title guarantee company. That is to 
say, it has those powers which a title guarantee company would have if incorpor-
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ated for the mere purpose of guaranteeing titles, without specific mention of such 
powers in its articles of incorporation. Of what nature then is the business of 
guaranteeing titles? Obviously, it is a species of special franchise, similar to that 
of banking, possessing in some respects the attributes of insurance. Section 9851, 
for example, requires as a condition of doing business a deposit with the treasurer 
of state of securities as in the case of banking and insurance companies. 

Section 9853 speaks in so many words of the "issuance of policies of title in­
surance," indicating the character of that branch of the business of such company. 

Section 9856 requires annual reports to be made to the auditor of state in the 
same manner as safe deposit and trust companies are required to report. 

So that it follows from all these provisions that if I am right in my assumption 
with respect to section 9816 the principle which I have laid down would apply 
equally well with respect to section 9850, General Code. · 

But the authorities in this state clearly indicate the correctness of the view just 
suggested. The case already cited, Picard vs. Hughey, must be read in connection 
with State ex rei. vs. Taylor, 55 0. S., 61. So much is perfectly apparent from 
an examination of Judge Bradbury's opinion in the Picard case at page 598. In 
other words the court in deciding Picard vs. Hughey, so far from overruling the 
then very recent case of State ex rei. vs. Taylor, expressly reaffirmed its decision 
in that case and adhered to the principle therein announced. 

The actual decisions in the two cases may be described as follows: 
In State ex rei. vs. Taylor, it was held that a corporation organized for the 

purpose of manufacturing gas and electricity, and furnishing these commodities for 
light, heat and power, might not acquire by amendment, power to construct and 
operate a traction railway, such a change being regarded as "substantial" within the 
meaning of present section 8719. 

In Picard vs. Hughey, it was held that a corporation organized for the purpose 
of furnishing gas for light, might, by amendment, acquire power to furnish elec­
tricity for similar purposes; such a change not being regarded as "substantial" with­
in the meaning of section 8719. 

·wherein, then, lies the distinction between the two cases? I think the dis­
tinction is found in a principle whicli is to be regardecl as a limitation upon the 
broad language stated by Bradbury J., at page 597 of Picard vs. Hughey, the pur­
port of which has been above abstracted. 

Furthermore, I think the principle which I have in mind is suggested at page 
65 of the opinion of Spear ]., in State ex rei. vs. Taylor. Discussing the nature of 
the power originally granted. to the corporation in that case in connection with the 
powers sought to be added thereto by amendment, he says: 

"It would seem that a company organized for the principal purpose of 
·acquiring and operating a street railway by electricity might naturally, 
having obtained authority to do so, join with the incidental purpose of fur­
nishing light and power within the location where it is authorized to oper­
ate. And no substantial reason is perceived why, if a company had been 
incorporated for either of the main purposes here indicated, it might not, by 
proper amendment, be also authorized to join the incidental purpose re­
ferred to." 

Thereupon Judge Spear proceeds to hold that while furnishing light, heat and 
power is incidental to ·the operation of a railroad, the operation of a railroad is 
not incidental to the fumishing of light, heat and power. 

It will thus be seen that the court in the Taylor case has carefully distin­
guished between the main or principal purpose or powers and incidental ones. 
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There are statutes which I need not mention authorizing the combination of 
more than one main or principal purpose in the charter powers of a single corpora­
tion, constituting exceptions to the general rule laid down by section 8623, General 
Code, as interpreted in the Taylor case, supra. If the general principle announced 
in the Picard vs. Hughey case applied in cases arising under such statutes, it would 
result, in my judgment, in permitting a corporation organized for one of the re­
lated main purposes to acquire by amendment the power to pursue both or all of 
them. An instance of this kind is found in section 9510, General Code. Let par­
agraph 2 of that section be taken as an example. lt prescribes a number of differ­
ent co-ordinate purposes which a single insurance company, other than life, may 
lawfully be authorized to pursue. I think it is clear that if a corporation be 
originally organized for the purpose of pursuing a part only of these enumerated 
objects it may, by amendment, acquire authority to pursue any or all the others. 
But there are other statutes which define the incidental powers of corporations 
organized for certain purposes. Such incidental powers are those which would be 
possessed by a corporation organized for the main purpose therein mentioned with­
out specific mention in the articles of incorporation. Under the doctrine evolved 
from the two decisions just discussed, a corporation organized originally for the 
main purpose specified in such a statute may, if it desires, have written in its 
articles of incorporation the express power to pursue the incidental purposes (al­
though such action would amount to nothing in a legal sense, the power being pos­
sessed without specific enumeration) ; but a corporation organized for the purpose 
of doing some of the things declared to be incidental, to such a specific main pur­
pose cannot under the decision in State ex rei. vs. Taylor, as I understand it, by 
amendment, acquire authority to pursue the principal or main purpose. How, 
then, is it with respect to section 9850, General Code? 

I have possibly already indicated my conclusion respecting this statute. I am 
of the opinion that if a corporation was organized with the following purpose 
clause, viz., "said corporation is formed for the purpose of doing business of a 
title guarantee trust company," it would have all the powers enumerated in section 
9850, General Code, without specific mention in such articles of incorporation. I 
do not go so far as to hold that all of the enumerated powers found in section 
9850 arc co-ordinate; but T am sure that the power of preparing and furnishing 
abstracts and certificates of title to real estate, bonds, mortgages and other securi­
ties is an incidental one, whether in the most exact sense of the word or not. At 
least it is not co-ordinate with the power to guarantee titles which is a special 
franchise, such as, in my opinion, cannot be exercised by an individual. 

Viewing the question from a somewhat more liberal angle it seems to me 
that in the very nature of the case the addition of the power to guarantee titles 
to that respecting the prepar,ation of abstracts would constitute a substantial change 
in the purpose for which the corporation is formed, for the reason that the prep­
aration of abstracts and the making of certificates thereto involves the assumption 
of a certain degree of contingent liability on the part of the corporation; whereas 
the guaranteeing of titles through the issuance of policies of title insurance involves 
the in~urring of the highest degree of contingent liability, viz., that of an insurer. 

From the standpoint of the stockholders (from whose point of view and not 
that of the third person dealing with the corporation the amendment sought is, it 
seems to me, to be regarded) such a change would in\·olve the addition of an in­
vestment risk of a character quite different from that originally contemplated. 
Furthermore, the requirement that assets of the corporation be converted into se­
curities to be deposited with the treasurer of state as a condition precedent to en­
gaging in the business of guaranteeing titles of itself fundamentally changes the 
nature of the investment from the standpoint of the stockholders, 
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From still another point of view, it may be said that the trust company feature 
of the group of powers enumerated in section «::350 is of equal importance to the 
power of guaranteeing titles and that the kind of company which sections 9850 and 
9856, inclusive, contemplate is neither a title guarantee company, with incidental 
power to furnish abstracts, etc., nor an abstract company, with incidental power 
to guarantee titles, but a title guarantee and trust company. Therefore, I question 
very seriously whether a single corporation can lawfully be formed and do business 
under these sections with the declared purpose of merely furnishing abstracts and 
guaranteeing titles. Vvhether or not this is so, the fact that the title guarantee fea­
tures are bound up with the trust company features, as they are in the statute, 
further supports the view that the status of such companies, from the viewpoint of 
the franchise conferred, and from the viewpoint of the investment risk involved, 
is a peculiar one; so that to add to the charter powers of a mere abstracting com­
pany all the other powers mentioned in section 9850, whether co-ordinate or not, 
would be to effect a substantial change in the objects of its incorporation. 

Upon the principles above announced, then, I am of the opinion that a cor­
poration organized for the purpose of preparing and furnishing abstracts of title, 
may not lawfully acquire, by amendment to its articles of incorporation, the power 
of guaranteeing titles. and of exercising the other peculiar franchises enumerated 
in section 9850, General Code. 

1010. 

Yours· very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CEXTRAL STANDARD Tll\IE-APPLICATION OF SUCH TII\IE TO 
BANKS. 

· Banks are without power to act under allj' other than central sta1zdard time, 
and also the Provision of law dealing 7.C:.ith banks must be co11strued with a view of 
the application of such time under sectio11 5979, General Code. 

CoLUMBUS, OHIO, June 26, 1914. 

HoNORABLE EMERY LATTANNER, Superilltendellf of Banks, Columbus, Ohio. 

DEAR SIR :-I have at hand the following communication: 

"This city having adopted eastern standard time, the question has arisen 
among the banks as to whether or not \~e have a right to advertise and 
follow eastern time. 

":\Iay I trouble you to ask your opinion on the same that I may have it 
to use in connection with adjusting our hours and in having the four banks 
act together. 

"The question has been raised today whether or not we can close on 
Saturday at 12 o'clock eastern time, while the law says it is a half holiday 
from twelve on, presumably meaning central standard time; also in your 
opinion is it necessary and are we obliged to advertise on our doors central 
standard time in connection with eastern time, or, in other words, is it illegal 
for us to adopt and follow eastern standard time?" 
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with respect to which an opinion is desired. 
Under date of February 4th, I rendered an op1111on to the Honorable Herman 

Fellinger, member of the general assembly, Cleveland, Ohio, wherein the powers 
of municipalities with reference to the adoption of eastern time and the conse­
quences of such action with reference to matters under the jurisdiction of the 
general assembly, is dealt with. 

I feel that this opinion covers the ground of your inquiry. You will note that 
section 5979 of the General Code expressly requires banks to be regulated by the 
central standard time prescribed by this statute. 

I am of the opinion, therefore, that banks are without power to act under 
any other than central standard time, and all provisions of law dealing with 
banks must be construed within view of the application of such time. 

I am enclosing a copy of the opinion above referred to. 

1011. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE BOARD OF HEALTH-EMPLOYMENT OF A PLUMBING IN­
SPECTOR IN A MUNICIPALITY. 

The state board of health is without authorit:y to direct a municipality to pass 
an ordinance relative to the employment of a plumbing inspector for such mu­
nicipality. 

CoLUMBUS, Oaro, June 26, 1914. 

HoNORABLE DAVID R. GILBERT, City Solicitor, Warren, Ohio. · 

DEAR SrR :-Under date of ::\lay 25 you submit the following request for an 
opinion: 

"As city solicitor of the city of Warren, I have been requested by our 
board of health to communicate with you with reference to a certain matter 
arising under the rules and regulations of the state board of health covering 
the construction, installation and inspection of plumbing and drainage. 

"I have before me a copy of a proposed order sent by the state inspector 
or some officer to me as solicitor. Section 9 of the said proposed order reads 
as follows: · 

"'Sec. 9. (Plumbing Inspector.) The board of health shall appoint 
for the purpose of the enforcement of these rules and regulations and the 
provisions thereof, an inspector of plumbing. Said inspector of plumbing 
shall be a practical plumber with at least seven (7) years' experience, se­
lected from those persons who are well informed as to practical plumbing, 
skilled and well trained in matters pertaining to the sanitary regulations 
concerning plumbing work. The inspector so appointed shall not, during 
his term of office, be engaged or interested in the plumbing business or the 
,a)e ·of any plumbing supplies, nor shall he act as agent, directly or indi­
rectly, for any person or persons so engaged. The salary of the inspector 
shall be -------- hundred dollars ($------) per annum, payable sc.mi­
annually.' 

"The question that I desire an opinion upon is this: This section, as you 
will notice, provides for an inspector to be a practical plumber with at least 
seven years' experience. I am informed that to obtain such a man would 
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mean that the salary would necessarily be in the neighborhood of $1,200.00 
per year. This means a great hardship where in a city like Warren, we 
are all working on small salaries. The mayor of the city receives only 
$1,200.00, and he is the highest paid officer. The solicitor works on a salary 
of not over one-half what the mayor gets. To pay a plumber for inspecting 
sewers $1,200.00 seems outrageous. Can you cite me to any law that re­
quires our board of health to em.ploy an inspector under these circum­
stances? I will say this, we have had in the city of \:Varren for years a 
most excellent board of health and sanitary code, which has been regarded 
as a model of completeness. \:V e have connected with our board of health 
as an officer one Thomas B. Webb, who has been a very efficient man, a man 
who has heretofore acted as inspector of plumbing, and if we are com­
pelled to provide for an inspector our board desires to continue him in 
that capacity in connection with his other duties as sanitary policeman." 

The statutes of Ohio do not confer power upon the state board of health to 
dictate to municipal corporations of their boards of health, the form and substance 
of the rules and regulations which are to be adopted by such board. The proposed 
regulation. sent by the state board of health is undoubtedly intended merely in the 
way of a suggestion or a recommendation. The city board of health is in no wise 
obliged to enact or enforce the proposed regulation. They may accept or reject 
the same, or change or modify it as they deem best for the accomplishment of 
the purposes of the city. 

If the present sanitary code existing in vVarren appears ample to the authori­
ties in charge, and if your present plumbing inspector is] properly accomplishing 
the necessary ends, there is no reason whatever for any change to be made in these 
matters. 

Suffice it to say that the enactment of such rules and regulations for the in­
spection of plumbing and the licensing of inspectors, as may be necessary, rests 
in the first instance with the city board of health, and while these officers are per­
forming their duties in a reasonably efficient manner, their action is controlling 
and subject to no power of veto or substitution by the state board of health. 

1012. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney Ge11eral. 

BANKS AND BANKING-COMMERCIAL BANK AND SAVINGS BANK­
TEN PER CENT. RESERVE TO BE l\IAINT A IN ED BY SUCH BANKS. 

Where a banking institution has the power of a commercial bani• and also of a 
savings bank, it is not entitled to maintain simply a reserve of ten per cent. on the 
aflhole of its time deposits under section 9764, General Code. The tenJ per cent. 
reserve of the time deposits applies only to the savings department of such insti­
tution. 

CoLUMBUS, OHIO, June 26, 1914. 

HoNoRABLE EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-Under date of May 19, 1914, you request my opinion as follows: 

"Referring to section 9764 of the General Code, which requires that 
savings banks shall carry at least ten per cent. of time deposits, beg to in-
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quire whether this refers to savings banks strictly or commercial banks and 
savings banks combined. 

"That is where a bank has the power of a commercial bank and also a 
savings bank, is it entitled to claim this reserve of ten per cent. on its 
time deposits?" 

Section 9702, General Code, provides as follows: 

875 

"Any number of persons, not less than five, a majority of whom are 
citizens of this state, may associate and become incorporated to establish a 
commercial bank, a savings bank, a safe deposit company, a trust company, 
or to establish a company having departments for two or more, or all of 
such classes of business, upon the terms and conditions and subject to the 
limitations hereinafter and by law prescribed." 

It appears from the proviSions of this section that a single banking company 
may be authorized to conduct both a commercial ancL savings bank business. 

With respect to the reserve required to be maintained by commercial and sav­
ings banks respectively, section 9759, General Code, and section 9764, General Code, 
as amended 104 0. L. 186, provide: 

Section 9759: 

"Commercial banks shall keep as reserve at least fifteen per cent. of 
their total deposits, at least six per cent. of that part of sui:h deposits which 
is payable on demand, and at least four per cent. of that part of such de­
posits which are time deposits shall be kept in the vaults of the bank in 
lawful money, national bank notes or bills, notes, and gold or silver cer­
tificates issued by the United States. That part of such reserve not so 
kept, shall be kept, subject to demand, in other banks or trust companies, 
designated by resolution of the board of directors for that purpose, a copy 
of which upon its adoption, shall be forthwith certified to the superin­
tendent of banks, and the depository thus designated shall be subject to the 
approval of the superintendent of banks." 

Section 9764 : 

"Savings banks shall keep as reserve at least ten per cent. of their time 
deposits, and at least fifteen per cent. of their demand deposits; at least six 
per cent. of that part of such deposits which is payable on demand, and at 
least two per cent. of that part of such deposits which are time deposits shall 
be kept in the vaults of the bank in lawful money, national b~nk notes, or 
bills, notes and gold or silver certificates issued by the United States; not 
more than three-tenths of such reserve for time deposits may be invested 
in the securities named in paragraphs "b" and "c" of section 9758 of the 
General Code or the bonds of any city or county within this state; that part 
of such reserve not so kept or invested, shall be kept subject to demand in 
other banks or trust companies, as designated by resolution of the board of 
directors for that purpose, a copy of which, upon its adoption, shall be 
forthwith certified to the superintendent of banks and the depositary thus 
designated shall be subject to the approval of the superintendent of banks." 

The reserve required to be maintained by both commercial and savings banks 
is computed and determined on deposits in such respective institutions, the receipt 
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of which in both is, in a measure, authorized and regulated by statutory provisions. 
Both kinds of bankitig institutions possess, of course, a considerable measure of 
implied power with respect to these and other matters incident to the nature of 
their business and the efficient exercise of their granted powers; but special 
statutory provisions with respect to deposits in commercial and savings banks 
may be noted. 

Section 9757, General Code, provides : 

"A commercial bank may receive deposits on which interest may be 
allowed. All deposits in such banks shall be payable on demand without 
notice, except when the contract of deposit otherwise provides. * * *" 

As to savings banks, it is, by section 9763, provided generally that such banks 
may receive money on deposit. It is further provided (section 9767) that the board 
of directors shall prescribe the terms on which deposits shall be received and paid 
out, and that a passbook shall be issued to each depositor in each department, 
containing the rules and regulations adopted by the board of directors governing 
such deposits, in which shall be entered each deposit made, the interest allowed 
thereon, and each payment made to each depositor (section 9768) ; and it is further 
provided that no payment or check against any savings bank account shall be 
made or paid unless accompanied by and entered in the passbook issued there­
fore, except for good cause and on assurance satisfactory to the officers of the 
bank. Special provision is made, however, giving to savings banks authority to 
issue time certificates of deposit or certificates for deposit specially issued according 
to the rules and regulations governing savings deposits. 

From the foregoing statutory provisions it is manifest that an intention is 
evinced to observe a distinction with reference to deposit in commercial and sav­
ings banks, and it is quite apparent that this distinction follows when both kinds 
of banking business are done by one institution under separate departments. In 
such case the reserve to be maintained by the institution as a whole, must be that 
maintained by its separate departments conducted as if they were separate insti­
tutions. 

With respect to the particular question presented by you, I am of the opinion 
that where a banking institution has the power of a commercial bank, and also 
that of a savings bank, it is not entitled to maintain simply a reserve of ten per 
cent. of the whole of its time deposits, but that the ten per cent. reserve of time 
deposits applies only to the deposits in the savings department of such institution. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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1013. 

CHIEF INSPECTOR OF ~liNES-HIS DUTIES RELATING TO OIL AND 
GAS WELLS OX LAXDS IXTERLAID WITH WORKABLE SEAMS 
OF COAL. 

Under the provisious of section 914, General Code, the chief inspector of 
miues upon receiving a notice from a person, firm or corporation intending to 
drill oil or gas wells u:hich will likely penetrate working seams of coal, shall make 
a record thereof, and shall comply with the provisions of the section relating to 
the manner in which to proceed. It is the duty of the chief inspector of mines to 
see that the provisions of the General Code relating to the drilling and operating 
or abandonmeut of such wells are complied with. 

CoLUMBUS, OHIO, June 29, 1914. 

Industrial Commission of Ohio, Department of Inspection, Columbus, Ohio. 

GENTLEMEN :-Under date of May 4, 1914, you state that drillers of oil and 
gas wells are drilling through territories underlaid with coal, regardless of sug­
gestions made by your department and the mine operators, as a result of which 
an explosion involving the loss of life may occur. You ask if you have power to 
locate these wells and to insist upon records being kept and mining maps presented 
to your department. You also say that no record is kept of strata through which 
the oil and gas wells arc passing, and consequently you are unable to obtain in­
formation as to the seams or thickness of coal through which the wells pass. This 
latter information you think the state should have in order to protect itself against 
dangers when casing is being withdrawn, as if you knew the workable seams, when 
the well is abandoned you would insist upon the well being plugged a safe distance 
below the lowest workable seam. 

T think that your question is answered by the sections of the General Code, 
to which I shall here refer. 

Section 973 provides that a written notice shall be given to the mine inspector 
before drilling a gas or oil well within the limits of any coal producing county. !t 
is the duty of the person, firm or corporation causing any well to be drilled, to 
have prepared an accurate map of a scale of one inch to four hundred feet, show­
ing the location and number of wells, the property lines of the property upon 
which they are to be located in the township, section and quarter section in which 
such well is being drilled, together with the measurement from the section line and 
the quarter section· line, and a sworn statement of the maker of the map, which 
map is to be kept on file in the office of the state mining department, and open 
for inspection at all reasonable hours. The original map is to be retained by the 
owner or surveyor, and a blue print filed with the chief inspector of mines, and 
another with the county recorder, within sixty days after the passage and approval 
of the act, or after commencing to drill the well, and if drilling is still continued 
on the property already surveyed, a complete blue print must be filed at the end of 
each year. 

The following language is taken from this section: 

"No oil or gas well shall be drilled nearer than three hundred feet to any 
opening to a mine used as a means of ingress or egress for the persons em­
ployed therein, nor nearer than one hundred feet to any building or in­
flammable structure connected therewith and actually used as a part of the 
operating equipment.of said mine. 
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"In the event that a well being drilled for oil or gas penetrates the ex­
cavations of any mine, it must be cased with casing of approximately the 
same diameter as the diameter of the hole, the hole to be drilled thirty feet 
or to solid slate or-.rock and not less than ten feet below the floor of such 
mine, and the casing shall be placed in the following manner: one string of 
casing shall be placed at a point above the roof of said mine so as to shut off 
all of the surface water and then the hole drilled through said mine ant:l an­
other string of casing put in and the bottom of the second string of casing, 
or the one passing through said mine shall not be nearer. than ten feet or 
more than thirty feet from the floor of the mine where it passes through 
the same. 

"When any w~ll which has been drilled for oil or gas is to be abandoned 
and has passed through the excavations of any coal mine from which the 
mineral coal has not all been removed, the person, firm or corporation 
owning said well shall leave in said well the casing passing through said 
mine from a point not less than ten feet nor more than thirty feet below the 
floor of said mine and extending above the roof of said mine five feet 
and a seasoned wooden plug or iron ball shall be driven. to a point forty 
feet below the floor of the mine and shall then fill the hole and casing left 
in with the cement or a seasoned wood~n plug or iron ball shall be driven 
on top of the same, and the hole shall then be filled for a distance of not 
less than twenty feet with cement. If any oil or gas well has passed through 
a workable vein or seam of coal it shall when it is abandoned be plugged 
in the following manner : a seasoned wooden plug or iron ball Lhall be 
driven to a point thirty feet below the lowest workable sef!m of coal and 
the hole filled with cement to -a point twenty feet above the first seam of 
coal and another wooden plug or iron ball driven and the hole filled for a 
distance of twenty feet with cement. 

"The property owner or owners shall report to the chief inspector of 
mines of the commencing to drill of any well or wells for oil or gas on his 
or their property and shall report at the end of each year thereafter if drill­
ing is continued the number of wells drilled on his or their property, the 
date drilled and by whom drilled. 

"When any oil or gas well is to be abandoned, the person, firm or cor­
poration having drilled or operated such well, shall notify the chief inspector 
of mines, at least ten days in advance so that he may direct one of his dis­
trict inspectors to be present at the time of abandonment." 

Section 976 prescribes a penalty of not less than one hundred dollars, nor more 
than five hundred dolars for the first offense, and a fine of not less. than two hun­
dred dollars, nor more than one thousand dollars, or imprisonment not less than 
thirty days nor more tha1_1 six months, for a second offense in case any person, 
firm or corporation violates or wilfully refuses or neglects to comply with the 
provisions of the foregoing quoted section. 

Section 914 provides that the chief inspector of mines, upon receiving notice 
from a person, firm or corporation of an intention to drill an oil or gas well which 
will likely penetrate a workable seam of coal, shall make a record thereof, and if 
such well is to be drilled so as to comply with the provisions of this act relating 
thereto, he shall give his permission to the parties to proceed. He shall keep on 
file in his office all the papers and maps pertaining to oil and gas wells, and see 
that the provisions relating to the drilling, operating and .abandonment of such 
wells are complied with. 

From these sections you will see the statute is specific as to the manner in 
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which wells shall be drilled in coal producing counties. Such well must not be 
drilled nearer than three hundred feet to any opening of any mine used as a means 
of ingress or egress for persons employed therein, or nearer than one hundred feet 
to any building or inflammable structure connected therewith. "'hen the well is 
drilling for oil or gas and penetrates the excavations of a mine, the manner of a 
casing is specifically prescribed by the section which I have quoted; and when the 
well is to be abandoned the statute clearly defines the manner in which the mine 
may be protected. This statute outlines in detail the duty of your de~tartment, as 
well as the obligation imposed upon the owner of the well. You should see that 
the provisions of this .statute are complied with, and when this is done, the owner 
of the well has complied with his statutory duty. 

I note that you say that the owners of wells are neglecting the keeping of a 
record of the strata through which the oil and gas wells are passing. The statute 
provides that if the oil or gas well passes through a workable seam of coal it 
shall, when abandoned, be plugged in a specified manner. As there may be some 
doubt as to what constitutes a workable vein or seam of coal, I can readily see 
that your department should be advised by the driller of the well when any stratum 
of coal is penetrated in order that it may determine whether or not such stratum 
is a workable vein, as otherwise it would not know whether or not this statute 
was being complied with when the well was abandoned. 

As your department is now under the charge of the industrial commission, I 
think.it well to call your attention to the powers reposed in that commission with 
reference to prescribing reasonable standards for the maintenance of places of 
employment in order to render them safe. Among other powers reposed in the 
commission is that prescribed by paragraph 10 of section 22 of the industrial com­
mission act ( 103 0. L. 102), wherein this language is used iq defining the powers 
of that commission : 

"to collect, collate and publish all statistical and other information relating 
to employes, employers, employments, places of employments and such other 
statistics as may be necessary. * * *" 

This language empowers the commission to collect any information relating 
to places of employment, employers and employes, as may he necessary. Should 
the commission determine that it was necessary to obtain this information in order 
that it might render a place of employment safe, it would seem that it could re­
quire the driller of the well to report fully to it all facts regarding the veins of 
coal through which the well passes. 

There is other language in this act which carries with it similar powers. If 
from such information the commission is of the opinion that a workable seam or 
vein of coal has been penetrated, the well should be plugged in the manner required 
by section 973, it being the duty of the owner of the well to notify your department 
at least ten days prior to abandonment, in order that one of your district inspectors 
may be present at the time of abandonment and sec that the statutory require­
ments have been followed. 

I have not at length explained the statute in full, as that part quoted is too 
clear to require interpretation. 

In conclusion I should like to call your attention to sections 6311 et seq., which 
also deal with the drilling of natural gas and oil wells and the abandonment thereof. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1014. 

STATE BOARD OF EMBAU1ING EXAMIKERS-STATE TREASURER­
THE TERM "OTHER EXPENSES OF THE BOARD"' DEFINED. 

1. It is the duty of the state board of embalming examiners to tum over the 
money i11 its possession to the state treasurer, even though there has been 110 appro­
priation made by the general assembly to take care of the expenses of said embalm­
ing board, and even though it is not a matter that can be recognized by the emerg-
ellcy board. · 

2. Since each appointed member of the state board of embalming examiners, 
except the secretary, receives ten dollars for each day of actual service during the 
meetings, and mileage at the rate of three cents per mile in attendance upo11 said 
meetings, personal hotel bills of said members ca11not be paid as "other expenses 
of the board. The per diem and mileage is the only compensation for members 
while attending meetings. 

CoLUMBUS, OHIO, June 29, 1914. 

HoN. H. H. SHAW, Secretary and Treasurer, The Ohio State Board of Embalming 
Examiners, Columbus, Ohio. 

DEAR SIR :-Under date of April 21st you request my opinion as follows: 

"Vve respectfully ask your department for an opinion as to the advis­
ability of the Ohio state board of embalming e.<aminers placing the funds 
in their possession on deposit with the state treasurer. 

"No appropriation has ever been asked for or received from the gen­
eral assembly as this board has been self -sustaining. 

"We would like an opinion as to whether the members of this board 
other thai1 the secretary-treasurer can legally charge for hotel expenses, 
incurred at board meetings." 

The regulation governing the board of embalming examiners are contained in 
section 1335 and following of the General Code. 

Section 1339 of these provisions is as follows: 

"Each appointed member of the state board of embalming examiners, 
except the secretary, shall receive ten dollars for each day of actual service 
during the meetings of the board, and mileage at the rate of three cents 
for each mile of ~ravel in attendance upon such meetings. The secretary 
shall receive such salary as the board directs, and his necessary traveling 
expenses incurred in the discharge of his official duties. Salaries, mileage 
and other expenses of the board, shall be paid from fees received under 
the provisions of this chapter. 

Section 24 of the General Code as amended in 104 0. L., 178, is as follows: 

"Sec. 24. On or before Monday of each week every state officer, state 
institution, department, board, commission, college, normal school or uni­
versity receiving state aid shall pay to the treasurer of state, all moneys. 
checks and drafts received from the state, or for the use of any such officer, 
state institution, department, board, commission, college, normal school ·or 
university receiving state aid, during the preceding week from taxes, assess-
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ments, licenses, premiums, fees, penalties, fines, costs, sales, rentals or other­
wise, and file with the auditor of state a detailed, verified, ~tatement of such 
receipts. \\"here tuitions and fees arc paid to the officer or officers of 
any college, normal school or uni vcrsity receiving state aid, said officer or 
officers shall retain a sufficient amount of said tuition fund and fees to 
enable said officer or officers to make refunds of tuition and fees incident 
to conducting of said tuition fund and fees. At the end of each term of 
any college, normal school or university receiving state aid, the officer or 
officers having in charge said tuition fund and fees shall make and file with 
the auditor of state an itemized statement of all tuitions and fees received 
and disposition of the same. 

··section 2. That said original section 24 of the General Code be and 
the same is hereby repealed. 

"Section 3. All sections and parts of sections of the General Code 
which provide for the custody, management and control of moneys arising 
from the payment to any state officer, state institution, department, board, 
commission, college, normal school or university receiving state aid of any 
fees, taxes, assessments, licenses, premiums, penalties, fines, costs, sales, 
rentals or other charges or indebtedness and which are inconsitent with 
the provisions of section 24 of the General Code as herein amended, are, to 
the extent of such inconsistency hereby repealed. · 

"Section 4. Immediately upon the taking effect of this. act, all moneys, 
checks and drafts in the possession of any state officer, state institution, de­
partment, board, commission or institution, received from the state or for 
any such state officer, department, board of commission from the sources 
mentioned in section 24 of the General Code, as herein amended, shall be 
paid into the state treasury in the manner provided by said section." 

Article II, section 22 of the constitution of Ohio, is as follows: 

"X o money shall be drawn from the treasury except in pursuance of a 
specific appropriation made by law; and no appropriation shall be made for 
a longer period than two years." 

881 

The intention of the amendment to section 24 of the General Code, as it ap­
pears in the 104th volume of Ohio Laws, cannot be subjected to the slightest 
doubt. The object of the statute as it now appears, is to require such moneys as 
are received by the board of embalming examiners, to be paid to the treasurer of 
state. 

The provisions of section 3 of this act, to the effect that all sections or parts 
of sections of the General Code, which provide for the custody, management and 
control of such moneys, and which are inconsistent with the provisions of this 
act, are to the extent of such inconsistency, repealed, clearly reverse to such a pro­
vision as that set out in section 1338 of the General Code, making the secretary 
the treasurer, and section 1339 of the General Code, permitting salaries, mileage 
and other expenses to be paid from fees received. These are provisions clearly 
for the control and management of funds received which are inconsistent with 
section 24, requiring such funds to be paid to the state treasurer weekly. 

\Vere it not for this provision of section 3 above ~et out, it would be readily 
possible to reconcile the two sections and permit the secretary to keep out of the 
fees received, a sufficient amount to pay the salary, mileage and expenses of the 
board referred to in section 1339 of the General Code, but in view of the clear 
import of section 3, no other construction may be ventured except that the pro­
vision providing for the control of the funds by the secretary has been repealed. 
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recognize that this construction presents a very apparent hardship in view of 
the constitutional provision above set forth, prohibiting moneys to be drawn from 
the treasury except in pursuance of a specific appropriation made by law. Under 
this requirement, since the legislature has failed to make an appropriation for the 
said board of embalming examiners, it is clear that we are at the present time pre­
sented with no legal method of enabling the members of the board and the secre­
tary to receive their salary and expenses. The only existing remedy would be a 
presentation of the claims to the legislature, which body might make an appro­
priation for the amount due. Undoubtedly, through inadvertance, the legislature 
has failed to care for the state board of embalming examiners as it has other de­
partments of a similar nature. In other cases, the practice is adopted of appro­
priating receipts and balances and requiring boards of this nature to pay the moneys 
received into a specific fund, which by reason of the appropriation of receipts and 
balances is made available for the purpose of drawing therefrom to meet the ex­
penses of the department. Until the legislature makes this provision, or at least 
until it makes a specific appropriation for the purposes of the board, it will be im­
possible to legally pay the salaries and expenses authorized by section 1339 of the 
General Code. 

In your second question, you inquire whether members of this board, other 
than the secretary-treasurer, can legally charge for hotel expenses incurred at board 
meetings. Under the terms of section 1339 above quoted, the members of the 
board are entitled to receive $10.00 for each day of actual service during meetings 
and mileage at the rate of three cents for each mile of travel in attendance on such 
meetings. By this provision, the intention of the legislature to set forth specifically 
and in detail the allowance to be permitted the members, is manifest, and the 
allowance of hotel expenses is clearly not provided for by these. terms. In the 
latter part of this section, the board is authorized to pay salaries, mileage and 
other expenses of the board. I am of the opinion that this term "other expenses of 
the board" cannot be construed to extend further than a reference to such other 
expenses of the board as a whole, as are authorized otherwise by the statutes. 
Such term clearly may not be construed to in any way enlarge the authorization of 
the statute with reference to expenses permitted individual members of the board. 
I can find nothing in this statute, therefore, or in any other statute, which author­
izes members of the board of embalming examiners to charge for hotel expenses 
in addition to their compensation whilst attending a meeting. In accordance with 
the established rule of construction, the manifest. intent of the statute is that the 
compensation allowed to members of the board while in attendance at meetings, is 
intended to cover expenses incurred. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 
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1015. 

VILLAGE SCHOOL-HOW VILLAGE SCHOOL DISTRICT :\IAY BECO:\IE 
PART OF COUXTY SCHOOL DISTRICT-RIGHT OF SUCH VILLAGE 
SCHOOL DISTRICT TO BECmiE PART OF THE COUXTY SCHOOL 
DISTRICT. 

1. If a village school district, co11taining a village, which according to the last 
federal census, has a population of 3,000 or more, decides by a majority vote of the 
full membership thereof, not to become a part of the coullt:J• school district, and. 
notifies the county board of education of its decision before the third Saturday of 
July, 1914, as provided by section 4688, General Code, then such village school dis­
trict cannot after such date through its board of education rescind its actio1~ and 
become a Part of the county school district. 

2. If such village school board, by its ow11 action becomes a part of the cou11ty 
school district, because it does not act in accordance with section 4688, General 
Code, then such village school district cannot through its board of education, at a 
later date, withdraw from the county school district, and again become a village 
school district. 

CoLUMBUS, OHIO, June 29, 1914. 

HoN. FRANK W. MILLER, Superintendent of Pt,blic Instruction, Columbus, Ohio. 

DEAR SIR :-Under date of April 9, 1914, you submitted the following request 
for an opinion: 

"First. May a village school district after having taken advantage of 
the provisions of section 4688, Ohio school laws, enacted by the general 
assembly at its extraordinary session 1914, at a later elate return to the 
county school district? 

"Second. l\Iay such a village school district deciding to remain in the 
county school district, at a later elate withdraw therefrom and accept the 
provisions of section 4688 ?" 

In reply to your inquiry, section 4688 of the General Code, as passed Feb­
ruary 5, 1914 (104 Ohio Laws, page 134), provides as follows: 

"The board of education of any village school district conta111111g a 
village which according to the last federal census had a population of three 
thousand or more, may decide by a majority vote of the full membership 
thereof not to become a part of the county school district. Such village 
district by notifying the county board of education of such decision before 
the third Saturday of July, 1914, shall be exempt from the supervision of 
the board." 

Under the provisions of said section, it appears that in a village school . dis­
trict, containing a village which, according to the last federal census had a popula­
tion of 3,000 or more, may decide by a majority vote of the full membership 
thereof, not to become a part of the county school district, but such decision be­
comes effective only upon giving notice to the county board of education on or 
before the third Saturday of July, 1914, and when such notice is given, said section 
specifically provides that the board of education of any such village school shall 
then be exempt from the supervision of the board. If the board of education of 
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any such village decides not to become a part of the county school district, in the 
manner provided by said section, and gives notice thereof, to the county board of 
education, then it is my judgment that such school district is exempt from the 
supervision of such county board of education and the action so taken on the part 
of the board of education cannot be rescinded, for by its action it has decided not 
to become a part of the county school district. Therefore, answering your first 
question directly, it is my opinion that if a village school district, containing a 
village which according to the last federal census had a population of 3,000 or 
more, decides by a majority vote of the fu·n membership thereof, not to become a 
part of the county school district, and notifies the county board of education of its 
decision before the third Saturday of July, 1914, as provided by section 4688, that 
then such village school district cannot after such date through its board of educa­
tion, rescind its action and become a part of the county school district. If the board 
of education of any school district containing a village which, according to the 
last federal census, had a population of 3,000 or more, fails to take any action 
in regard to not becoming a part of the county school district, then such village 
school district, ipso facto, becomes a part of the county school district. The only 
way such village school district can escape becoming a part of the county school 
district, is in the manner provided by section 4688, General Code, supra; that is, 
by its board of education deciding by a majority vote of the full membership 
thereof, not to become a part of the county school district, and notifying the county 
board of education of such decision before the third Saturday of July, 1914. If such 
village school district, by its own action, becomes a part of the county school dis­
trict, because it does not act in accordance with section 4688, then, in answer to 
your second question, it is my opinion that such village school district cannot, 
through its board of education, at a later date, withdraw from the county school 
district, and again become a village school district. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorne:y General. 
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1016. 

:\!OTHERS' PEXSIOX-PERSOXS EXTITLED TO :\!OTHERS' PEXSIO.X­
PERSOXS .XOT ENTITLED TO :\!OTHERS' PEXSIO.X. 

1. The word ··poor" as used in section 1683-2, General Code, is not to be coH­
strued to mean "pauper." A mother is not required to sell her home a11d use the 
proceeds thereof to sustain herself and famil:y before being entitled to relief under 
the mothers' pension law. 

2. A mother livi11g at home with her pare11ts, who support her and her children, 
and makes 110 charge therefor, would not be entitled to relief under section 1683-3 
of the mothers' pension act. 

3. If a husband has deserted more tha11 three :years before and the mother lzas 
secured a divorce, she falls within the provisions of section 1863-2, since nothing is 
said in such statute relative to divorce. 

4. If the mother is divorced by the. husband for her aggressions, and though 
three years have elapsed, it would not be regarded as desertion 011 the part of the 
lwsband within the meaning of section 1683-2. 

5. The unmarried mother of illegitimate children is not entitled to an allow­
ance under section 1683-2, General Code. 

6. A11 adopting mother is 110t entitled to a peusion, since the term "mother" 
can11ot be construed as extendi11g to an "adopting mother." 

7. A gra11dmother who is keepi11g and supporting a child of her son or daugh­
ter, when both parents are dead, cannot be regarded as a mother. 

CoLUMBUS, OHIO, June 29, 1914. 

HoN. CHARLES KRICHBAUM, Probate Judge and Juvenile Judge, Canton, Ohio. 

DEAR SIR :-Receipt of your letter submitting eight separate questions arising 
under the mothers' pension law has already been acknowledged, and your request 
for early consideration thereof has been noted. 

Your questions are as follows: 

"First. vVhat is the legal meaning as used in the act, of the word 
'poor' (when such women are poor) ? Does this mean indigent? We have 
a number of cases in which the mother owns a home (some subject to a 
mortgage of about one-half the value), but have no income to support 
themselves or children, and while they have no income, yet by selling the 
home, would have sufficient to support themselves for a period. In other 
words, they are property poor. Do they fall within the meaning of the 
word 'poor?' 

"Second. In some cases the mother is living at home with her parents, 
whoo support her and the children and make no charge therefor. Is such 
mother entitled to the pension, provided her case falls within the other 
requirements of the act? 

"Third. If the husband has deserted more than three years before and 
the mother has secured a divorce, does she fall within the provision of the 
three years' desertion? 

"Fourth. If the mother is divorced by the husband for her aggres­
sions, and the three years have elapsed, is this within the provision of three 
years' desertion? 

"Fifth. Suppose the mother was never married and has illegitimate 
children, and the putative father is dead or deserted, will she be entitled to 
the pension? 



886 .ANNUAL REPORT 

"Sixth. Will an adopted mother (other conditions being met), be en­
titled to the pension? 

"Seventh. We have several cases where both parents are dead, and 
the children are being kept and supported by the grandmother, who is a 
widow and poor, as well as nearest relation; can a pension be granted to 
her? 

"Eighth. Must the two years' residence of the mother and children 
be for said period, in the county in which the application is filed?" 

In an opinion to the bureau of inspection and supervision of public offices, 
copy of which is enclosed herewith, I have stated reasons for giving to the mothers' 
pension provisions of the act found in 103 Ohio Laws, 864, a very liberal construc­
tion, to accomplish the end sought thereby. My answer to your questions will be 
based upon such a construction of the statute. 

Your first question involves joint consideration of the first sentence of sec­
tion 1683-2 and the entire section 1683-3, General Code. These provisions are as 
follows: 

"Section 1683-2. For the partial support of women whose husbands 
are dead, or become permanently disabled for work by reasons of physical 
or mental infirmity, or whose husbands are prisoners or whose husbands 
have deserted, and such desertion has continued for a period of three years, 
when such women are poor, and are the mothers of children not entitled 
to receive an age and schooling certificate, and such mothers and children 
have been legal residents in any county of the state for two years, the 
juvenile court may make an allowance to each of such women, as fol­
lows. * * * *" 

"Sec. 1863-3. Such allowance may be made by the juvenile court, only 
upon the following conditions: First. The child or children for whose 
benefit the allowance is made, must be living with the mother of such child 
or children; second, the allowance shall be made only when in the absence 
of such allowance, the mother would be required to work regularly away 
from her home and children, and when by means of such allowance she 
will be able to remain at home with her children, except that she may be 
absent for work for such time as the court deems advisable; third, the 
mother must, in the judgment of the juvenile court, be a proper person, 
morally, physically and mentally, for the bringing up of her children; 
fourth, such allowance shall in the judgment of the court be necessary 
to save the child or children from neglect and to avoid the breaking up of 
the home of such woman; fifth, it must appear to be for the benefit of the 
child to remain with such mother; sixth, a careful preliminary examination 
of the home of such mother must first have been made by the probation 
officer, an associated charities organization, humane society, or such other 
competent person or agency as the court may direct, and a written report 
of such examination filed." 

In my opinion, the word "poor," as used in section 1683-2, is not to be given the 
technical meaning which your question implies. It is not required that the woman 
be a pauper in order to be entitled to receive the allowance. The contrary, indeed, 
clearly appears, from the provisions of section 1863-3, which set forth the condi­
tions upon which the allowance is to be made. None of these conditions are such 
as to require the mother to have the status of a pauper before she is eligible for 
relief. 
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Again, I do not believe any interpretation of the law would be favored, which 
would require a mother to sell a home which she might own, and thus to exhaust 
her property resources, in order to qualify for relief, for the very reason that the 
object of the law, itself, as stated in the opinion to the bureau, is. to preserve the 
integrity of the home. To require the mother to sell her homestead property, in 
order to qualify for relief, would seem to do violence to this underlying principle, 
and in addition, would merely have the effect of substituting the payment of rent 
for the payment of interest, taxes, repairs, etc., incident to the ownership of a 
home, as it is the intention of the statute that the mother shall occupy her own home 
with her children, and in order to do this, she would either have to own such a 
home or pay rent to some other owner. 

I am of the opinion that the second case described by you is not one properly 
within the purview of the law. If the mother is living at home with her parents 
who support her and the child, and make no charges therefor, it is obvious that, 
in the absence of an allowance, she would not be required to work regularly away 
from her child, nor does it appear that the allowance is necessarily to save the 
child, or children, from neglect and to save the breaking up of the home of the 
woman. Therefore, at least two of the essential conditions, mentioned in section 
1683-3, would not be satisfied by the case mentioned by you. 

The third case, which you mention, is one which, in my opinion, falls within 
the provisions of the law. Section 1683-2, the pertinent provision of which has 
already been quoted, mentions the desertion of the husband, continuing for a period 
of three years, as a condition of relief. I'\ othing is said about divorce. If the 
actual desertion, on the part of the husband, is established, in my mind, it is im­
material whether a divorce has been obtained by the mother on that account or not. 

The fourth case stated by you, on the other hand, is one which I think does 
not come within the provisions of law. By specifically mentioning the desertion of 
the husband, the general assembly has, in my mind, clearly indicated that other 
causes, producing separation of husband and wife, while both remain living and in 
health, are not sufficient foundation for qualification for allowance. In my judg­
ment, the procuring uf a divorce, by the husband, for the wife's aggression, could 
not, in the most liberal view, be regarded as desertion, on the part of the hus­
band, within the meaning of the statute. 

Your fifth question may be answered, generally, by the statement that the un­
married mother of illegitimate children is clearly not entitled to an allowance. It 
is only those women "whose husbands are dead or * ·~ permanently disabled 
or * '-' prisoners or * * have deserted," who are entitled to relief. There­
fore, if a woman was never married and has illegitimate children, she is not en­
titled to a pension to enable her to remain at home with them. 

Answering your sixth question, I am of the opinion that an adopted mother, 
other conditions being met, is not entitled to the pension. \Vhile" the act is to be 
given a liberal interpretation to accomplish the result at which it is aimed, yet, 
to my mind, the word "mother" as repeatedly used therein, does not have, naturally, 
the significance of the term "adopted mother;" and, in my judgment, such a mean­
ing is too artificial to be given to the former term, even under sanction of a liberal 
interpretation. 

For similar reasons, a grandmother, who is keeping and supporting a child 
of her son or daughter, when both parents of the children are dead, cannot be, in 
my judgment, regarded as a mother, within the meaning of the act, even though 
her situation satisfies the other conditions enumerated therein. 

Your eighth question is answered in the enclosed opinion to the bureau of in­
spection and supervision of public offices. 



888 ANNUAL REPORT 

Of course, your questiOiis, many of which are difficult, arise under legislation 
which is novel, and, so far as I am advised, there are no authorities interpreting 
such legislation. Consequently, my views cannot be supported by such authorities. 

1017. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

OIL A:t\D GAS WELLS-lN COAL REGIOXS MAPS SHOULD BE FILED 
WITH THE CHIEF INSPECTOR OF MINES SHOWING THE LOCA­
TION OF SUCH WELLS. 

A company maintaining oil or gas wells drilled a number of years prior to the 
passage and approval of section 973, General Code, as it now stands, should make 
and file copy of maps showing the location of such wells. Where the sixty day limit 
for .the filing of such maps has expired, the::,• should be filed immediately. 

CoLUMBUS, OHIO, June 29, 1914. 

l\TR. ]. M. ROAN, Chief Deputy and Safety Commissioner of Mines, Columbus, 0. 

DEAR SJR :-Under date of May 21, 1914, you present the following state of 
facts and questions: 

"Section 973 .of the General Code reads as follows: 

" 'Any person, firm or corporation causing to be drilled any well for 
oil or gas or elevator well or any test well within the limits of any coal pr-o­
ducing county <;>f this state, must give notice, in writing of such fact to the 
chief inspector of mines, stating the location of the land upon which such 
well is to be drilled. 

" 'It shall be the duty of any such person, firm or corporation to make 
or cause to be made an accurate map on a scale of one inch to four hun­
dred feet, showing on said map the location and number of wells, * * * 
The original map shall be retained by the owner or surveyor and one blue 
print filed with the chief inspector of mines and one with the recorder 
of the county in which such well is located within sixty days after the 
passage and approval of this act, or after commencing to drill any oil or 
gas well, and if drilling is still continued on the property already sur­
veyed, a complete blue print shall be made and filed at· the end of each 
year.' " 

"The question has arisen as to whether or not a company, having drilled 
wells a number of years prior to the passage and approval of this act, 
should have made and filed maps showing the location of such wells within 
the sixty-day time limit mentioned above, and having failed to do this, 
should they do so now? 

"In the paragraph first quoted the present tense is used, leading one to 
believe that the section refers only to wells being drilled at the time the 
act was passed, and those drilled subsequent to that date; but the last of 
the second paragraph provides that maps be filed 'within sixty days of the 
passage and approval of this act,' which may refer to any wells drilled 
in the past." 
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In your inquiry you have very accurately stated the difficulties ansmg in the 
construction of this law. If the paragraph first quoted stood alone, it would be 
apparent that the law should be treated as prospective in its nature, and hence as 
applicable only to those who caused wells to be drilled subsequent to the taking 
effect of the statute; but the context of the immediately following paragraph seems 
to express a contrary legislative intent, in that it requires the filing of a blue print, 
showing the location of the number of wells, with the chief inspector of mines and 
with the county recorder, "withi11 sixty da:ys after the passage and approval of this 
act, or after comme11ci11g to drill ai!.J.' oil or gas well." 

If the statute were intended to be purely prospective, it would have been un­
necessary for the general assembly to have inserted the language just quoted in 
the alternative. In other words, there would have been one definite measure of 
time fixed, or rather one certain period from which time should run, instead of 
naming two, as is done in the act. 

It is hard to understand why the blue print should be filed either within sixty 
days after the passage and approval of the act, or after commencing to drill any 
oil or gas well, unless there were in the legislative mind two classes of wells, viz.: 
Those in existence at the time the act went into effect, and those which should be 
thereafter drilled. 

In cases of ambiguity, such as the foregoing, in statutes, the authoritative doc­
trine is that the intention of the general assembly should be ascertained and given 
effect. In ascertaining such intent, however, there are certain fundamental rules 
which the courts almost universally adopt. An epitome of those rules which are 
here applicable may be thus expressed: 

Every statute mu~t be interpreted with reference to the object intended to be 
accomplished by it, and that construction should be given it which is best calculated 
to advance its objects by suppressing the mischief and securing the benefits in­
tended, the courts going so far as to hold that if the clear object of a statute is 
inconsistent with its precise words, the latter must yield to the controlling influence 
of the legislative will as apparent from the tenor of the law. ln cases where the 
meaning of the statute is doubtful, the effect of the construction should be kept in 
mind to the end that inconvenience, absurdity and prejudice to public interests 
should be eliminated. In other words, a reasonable result should be produced if 
possible. 

See 36 Cyc. 1108-1112. 

Now it does not seem to me that it could have been the legislative intent .in this 
statute to make a distinction between wells which were in operation prior to the 
taking effect in section 973, and those which were drilled subsequent to that time. 
Such design on the part of the general assembly would not be promotive of the 
public interests to the same extent as if the location of all wells .were to be shown. 

·The legislature clearly had in mind the idea that the designation of the location and 
number of wells was promotive of the public interest, and the policy and purpose 
of the act was to require this to be done. Such being the object, the statute should 
be so interpreted as to accomplish this purpose and suppress the mischief which 
evidently arose by reason of their being no record of the number and location of 
wells. The most complete and efficient accomplishment of this purpose is to be at­
tained by records pertaining to all wells. If the law be given such meaning it will 
prevent inconvenience, absurdity and injustice. . 

As before suggested these rules would not be applicable if the sense and mean­
ing of the Ia w were plain, but here the letter of the statute being both doubtful 
and ambiguous, we think that the rules we have suggested should be given· due 
weight. 
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Merely because the first paragraph of this section seems to be, as you well sug­
gest, in the present tense, it does not follow that it may not be construed in the 
past tense, for, as stated in Lewis Sutherland's "Statutory Construction," page 795: 

"An act expressed in words of the future tense may still show an in­
tent to have a present effect." 

A leading case on this subject is that of Maysville & Lexington R. R. Co. vs. 
Herrick, 13 Bush (Ky.), 122. Section 10 of article II of chapter 52, of the General 
Statutes of Kentucky provided that: 

"a married woman who shall come to this commonwealth without her 
husband * * *" 

A Mrs. Herrick went to Kentucky prior to the adoption of the statute just 
referred to, and it was claimed that she could not take advantage of the act be­
cause it- was to be given a prospective effect. The court says: 

"To exclude her because the statute speaks of only married women 
'who shall come,. etc.,' would be to adhere to the letter of the law and to 
disregard its spirit. * * * A person clearly within this class will not 
be denied the benefit of a remedial statute by grammatical construction at 
the expense of the manifest legislative intent." 

See also Malloy vs. Railway, 85 N. W., 130. 

This intent seems to me to be manifest, as before suggested, by the second par­
agraph of the section, in stipulating the period from which the time, within which 
the blue print is to be filed, shall run. If such were not the case, we should have 
to assume that the legislature inserted the words "after the passage and approval of 
this act," in the statute without any reason therefor. This language must have 
Gontemplated the existence of those wells which had been drilled prior to and were 
in existence at the time of the passage and approval of the act in question, as other­
wise we should have the absurdity of two different periods of time applying to the 
same wells-that is to say if the law only applied to wells drilled after the enact­
ment thereof, then the person, firm or corporation causing the well to be drilled 
could file the blue prints either in sixty days after the passage and approval of 
the act or after commencing to drill. As soon as the law had been effective for 
sixty clays, the clause "after the passage and approval of this act" would become 
obsolete and would be of no force or effect; and not only is this true, but such 
clause would be absolutely unnecessary, as the other period of time expressed in the 
law would completely and fully cover every case that could IiaYe been contemplated 
by the former clause which we have just quoted. 

It would be an extremely violent presumption to assume that the general as­
sembly inserted, without necessity or reason, language which would, in a short time, 
become obsolete and ineffective, when the immediately following language amply 
provided for every situation that might arise. 

From these considerations it must necessarily follow that there should be some 
other purpose and effect given the words "after the passage and approval of this 
act," and it is my judgment that this purpose was to require the filing of blue prints 
sl~owing the number and location of wells which had been drilled before the amend­
ment of section 973, 102 0. L., 149. 

Another rule of statutory construction which has some bearing upon this case, 
is that when doubt arises as to the proper const~uction of a section, regard may be 
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had to the original law, of which the act was an amendment. The supreme court 
of this state has frequently decided this question, and I shall here only refer to 
two decisions. 

In Hamilton vs. Steamboat, 16 0. S., 429, there was dispute as to proper mean­
ing of a law. The court on page 433 say: 

"But we think all doubt as to the proper construction of this section 
may be settled by the application of the rule that, in the construction of 
revised or ameuded statutes, the original statute will not be regarded as 
changed further than clearly appears to have been intended by the legisla­
ture." 

In State vs. Commissioners, 36 0. S., 326, it is held that the court is only war­
ranted in holding the construction of a statute which has undergone revision to be 
changed when the intent of the legislature to make such change is clear, or the 
language used in the new act clearly requires such change of construction to be 
made. The intent to give the new act a different effect from the old should be 
clearly manifest. With this in view it is proper to resort to section 973 as amended 
101 0. L., 87. It was there provided that any person, firm or corporation who 
drills or causes to be drilled * * '-' any oil or gas well, shall observe the fol­
lowing: 

"Any person, firm or corporation intending to drill an oil or gas well 
* * * shall give notice * * * stating the location. * * * 

"The person, firm or corporation drilling or operating an oil or gas 
well shall make or cause to be made a map showing the location of such 
well and the surface upon which located, and for a distance of 500 feet con­
tiguous then;to. Such a map shall bear the sworn certificate of the en­
gineer and shall be filed with the chief inspector of mines within ten days 
from the time the drilling of such well is commenced; provided, however, 
that wells previously drilled aud in operation upon the passage and ap­
proval of this act, such map shall be filed within thirty days, a11d such map 
shall show the location of each oil or gas well, buildiug and mi11e openillg 
within the limits of such map." 

It is apparent from a comparison of these two sections that it was the mani­
fest intention of the legislature to require greater publicity and more cletailecl in­
formation in regard to the location and number of wells in the amended statute 
than was provided for in the Ia w in existence at the time of the passage of such 
amendment. There is nothing, however, to indicate that the new law was intended 
to be less broad or inclusive. The policy actuating the alteration was to require 
more complete information to be furnished by the person drilling or causing to be 
drilled any oil or gas well. The'refore, the only change which one can see was 
clearly intended by the general assembly in passing this law, was to accomplish the 
purpose of enabling your department to obtain more detailed information than was 
theretofore possible for it to secure. Such being the case it seems to me that the 
italicised language just quoted should be treated as a clear indication not only of 
how the old act should operate, but also as shedding light upon the clause of the 
new act which I have before discussed, viz., "after the passage and approval of 
this act." That is to say, in the old statute this language had reference to those 
wells previously drilled and in operation, the time for filing a map thereof being 
within thirty clays after the taking effect of the Ia w; and it was the intention bf the 
law makers in amending the statute to require the filing of these maps within an ex­
tended period of sixty clays. The fact that both statutes refer to two separate 
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periods from which the time shall begin to t;un, one applicable, in the earlier statute 
to previously drilled wells, and the other applying to those thereafter constructed­
indicates to my mind that it was the obvious aim of the general assembly to con­
tinue in the second the policy outlined in the -first law. It is not likely that the 
legislature would pass a statute of this character, u.nder circumstances like this, re­
quiring maps of all wells to be made, and by a subsequent amendment dispense 
with such maps as to wells drilled prior to the going into effect of the amendatory 
section. I can conceive of no reason for this, and feel that the general assembly 
altered the language in this regard for the purpose of rendering the amendment 
more concise and without any design to exempt any "driller from the requirement 
of making and filing the map. 

Therefore, in direct answer to your question, it is my opinion that a company 
maintaining wells drilled a number of years prior to the passage and approval of 
section 973 of the General Code, as it now stands, should make and file copies 
showing the location of such wells, and as the sixty-day limit for so doing has ex­
pired, they should now do so. 

1018. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

CITY SOLICITOR MAY NOT RECEIVE EXTRA COMPENSATION FOR 
SUPERVISING THE CODIFICATION OF CITY ORDINANCES-THE 
ASSISTA~T CITY SOLICITOR .!\fAY RECEIVE CO~vlPENSATION FOR 
SERVICES RENDERED IN THE CODIFICATIO~ OF CITY ORDI­
NANCES. 

1. The city solicitor may not legally receive compe11sation in addition to his 
regular salary for services rendered in su,oervising the codification of city ordi­
nances. 

2. The assistant city solicitor may legall}' be appoi11ted to membership upon 
such commission and may receive the compe11satioll fixed for his services in this 
comzection, and in additio11 to 1·eceiving his regular annual salary as assistant city 
solicitor. 

CoLUMBus, OHio, June 29, 1914. 

Bureau of Inspection and Supervision of Public Offices, Departmmt of Auditor of 
State, Columbus, 0 lzio. 

GENTLEMEN :-Under date of June 2, 1914, you request my opinion as follows: 

"1st. !\-fay a city solicitor legally receive compensation, in addition to 
his regular salary, for services rendered in supervising the codification of 
city ordinances? 

"Council, by ordinance, creates a commission to codify ordinances, vest­
ing the appointing authority in the city solicitor; said solicitor appointing an 
attorney and one of his assistants to perform said services. 

"2nd. May said assistant city solicitor legally receive compensation for 
service rendered in codification of said ordinances in addition to his regular 
annual salary?" 

Fi;st question: Sections 3808 and 12912 of the General Code, are as follows: 

"Sec. 3808. No member of the council, board, officer or commissioner 
of the corporation, shall have any interest in the expenditure of money on 
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the part of the corporation other than his fixed compensation. A violation 
of any provision of this or the preceding two sections shall disqualify the 
party. violating it from holding any office of trust or profit in the corpora­
tion, and shall render him liable to the corporation for all sums of money 
or other thing he may receive contrary to the provisions of such sections, 
and if in office he shall be dismissed therefrom. 

"Sec. 12912. \Vhoever, being an officer of a municipal corporation or 
member of the council thereof or the trustee of a to~vnship, is interested 
in the profits of a contract, job, work or services for such corporation or 
township, or acts as commissioner,. architect, superintendent or engineer in 
work undertaken or prosecuted by such corporation or township during 
the term for which he was elected or appointed, or for one year thereafter, 
or becomes the employe of the contractor of such c-ontract, job, work or 
services while in office shall be fined not less than fifty dollars nor more 
than one thousand dollars or imprisoned not less than thirty days nor more 
than six months, or both, and forfeit his office." 

893 

The statutes do not impose upon the city solicitor or ·his department the duty 
of supervision or making a codification of the city ordinances. It is not work, 
therefore, which the salary of the city solicitor is intended as a compensation 
for. The work is outside of the duty regularly contemplated by his pldsition. Were 
the city solicitor to receive compensation for such work, therefore, he would 
necessarily be interested in the profits of work or services for such corporation, 
in contravention of section 12912, and he would furthermore be interested in the 
expei)diture of money on the part of the corporation other than his fixed compen­
sation, in violation of the explicit terms of section 3808. 

I am of the opinion therefore, that a city solicitor may not legally receive com­
pensation in addition to his regular salary for services of this nature. :\Iy pred­
ecessor has similarly held in an opinion appearing on page 959 of the attorney 
general's report for the year 1910. 

Second question: The assistant city solicitor is an employe of the city solicitor, 
whose salary is fixed by council under section 4213 of the General Code for assisting 
the city solicitor in the performance of duties enjoined by statute upon that 
officer. 

Section 4213 of the General Code would prohibit the increase of the salary of 
such an assistant during the term for which he was appointed, if, in fact, he was 
appointed for a definite term. The work of codifying ordinances, however, is 
work not contemplated by his. position, and such duties are not compensated by 
the salary attached to his position. The appointment of such assistant to mem­
bership on the codifying commission would not entail the performance of duties 
incompatible with his position as assistant city solicitor. The compensation fixed 
for serving as· member of this commission will be paid in the capacity of an em­
ployment independent from his position as city solicitor and could not be construed 
as increase of salary during the term fixed for him as such assistant solicitor. 

I am of the opinion, therefore, that he may legally be appointed to member­
ship upon such commission, and may receive the compensation fixed for his serv­
ices in this connection in addition to recei\·ing his regular annual salary as assistant 
city solicitor. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 
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1019. 

PLUMBING ORDINANCE-RIGHT OF THE VILLAGE TO REGULATE 
THE PLU~IBING COI\NECTED WITH THE EXTENSION OF THE 
WATERWORKS SYSTE~f TO A SUBURB OF SAID VILLAGE-VIL­
LAGE HAS NO RIGHT TO PREVENT BILL POSTING. 

1. The fact that a plumber has procured a license in an outside municipality 
will not compel the recognition of the license by a muilicipal corporation. 

2. Where the wateruJorks department is furnishing water for a so-called sub11rb 
of the village, the village council has jurisdictio11 over the persons using such 
water with respect to their plumbing. 

3. Such municipality has the right to require plumbers under its own ordina11ce 
to do the worl~ connected with the suppl}•ing of water to such suburb. 

4. Such municipality can compel the people in the suburb to have their plumb­
ing inspected by the village plumbing inspector before the water is turned on. In 
the event of their refusing to have their plumbing inspected, ·wate11 may not be 
turned on. 

5. A village hqs no right to charge a fee to bill posters or perso11s distributing 
advertising matter, such being a restriction of interstate commerce. 

CoLUMBUS, Omo, June 29, 19~4. 

HoN. L. E. HARVEY, Village Solicitor, Bradford, Ohio. 

DEAR SIR :-In your Jetter of December 12, 1913, you present the following 
questions: 

"1. \Ve have a plumbing ordinance, reqmnng all persons to pay a 
license before doing any plumbing in our village. Some of our people 
have been employing out-of-town plumbers recently, and these plumbers 
claim that if they have taken out a license to do plumbing in their home 
towns, this qualifies them to do plumbing in our town. ::\Jy contention and 
advice to our council is that it does not. Is this the right view of the mat­
ter in your opinion? 

"2. Our waterworks department is furnishing water for a so-called 
suburb of the village. Does this give our council jurisdiction over the per­
sons using the city water, with respect to their plumbing? 

"3. Have we a right to require plumbers under our ordinance to pay a 
license to do this plumbing? 

"4. Can we require these people to have their plumbing inspected by 
our inspector, before turning their water on? 

"5. Can we turn it off if they refuse? 
"6. Vve have also been bothered not a little with bill distributors, who 

have been distributing advertising matter for out-of-town firms. These dis­
tributors contend that we have no right to charge them a fee to distribute 
their advertising matter. Is this a restriction on interstate commerce that 
would prevent us from doing this?" 

Answering your first question. The authority of a municipal corporation to 
license plumbers is granted by section 3637 of the General Code. It is fundamental 
that in the absence of clear and express authorization extending its control, a munic­
ipality has jurisdiction in matters of police regulation only within the boundaries 
of the municipality. The power of a municipality to license plumbers, therefore, 
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does not extend beyond the boundaries of the municipal corporation. A license 
is construed as a privilege granted upon payment of a fee by the one complying 
with the conditions prescribed, which permits to the one so receiving said license 
powers not possessed by others who do not comply with the same terms. The right 
to grant this privilege and charge a fee therefor necessarily implies the right to 
deny the privilege to those not paying the fee or complying with other conditions 
precedent. One municipality has nothing whatsoever to do with the license priv­
ileges of another, and there is no requirement of law making it necessary for one 
corporation to recognize the licensees of another. 

I am of the opinion, therefore, that the fact that a plumber has procured a 
license in an outside municipality will not compel the recognition of the license by 
a municipal corporation. 

Answering your second question. Sections 3966, 3967, 3968 and 3969 arc as 
follows: 

"Sec. 3966. On the written request of any number of Citizens living 
outside of the limits of a municipal corporation, the corporation may ex­
tend, construct, lay down and maintain aqueduct and water pipes to any dis­
tance outside the corporate limits not to exceed four miles, and for such 
purpose may make use of such of the public streets, roads, alleys and public 
grounds as may be necessary therefor. 

"Sec. 3967. \Vhen a person or persons at his or their expense have 
laid down and extended mains and water pipes beyond the limits of a 
municipal corporation, and the corporation, by resolution of the council, has 
authorized the proper officer of the waterworks to superintend or supervise 
the laying and extension of such mains and water pipes, the corporation 
shall furnish water to the residents -and property holders on the line of such 
mains and water pipes, subject to the same rules and regulations that it 
furnished water to its own citizens, except that the rates charged therefor 
shall not exceed those within the corporation by more than one-tenth 
thereof. 

"Sec. 3968. All ordinances, except those relative to taxation or assess­
ment, resolutions, rules and regulations relative to the construction, main­
tenance and operation of waterworks, mains, hydrants, service pipes and 
connections, and the protection thereof, shall operate in like manner in the 
territory outside the municipality when such extensions have been made, and 
for the enforcement thereof the jurisdiction of the mayor and police shall 
extend into and over such territory. 

"Sec. 3969. The corporation shall take full charge ami control of such 
mains and water pipes, keep them in repair at its own expense, and, in case 
of annexation to the corporation of such territory, the corporation shall pay 
to such person or persons a just compensation therefor and shall thereupon 
become the owner of them." 

Under these statutes council and the director of public service of a municipal 
corporation is given substantially the same control and jurisdiction over matters 
pertaining to waterworks, with reference to those persons lying outside of a munic­
ipal corporation who lay down pipes themselves and receive water from the munic­
ipal corporation, as is had by council and the director of public service over per­
sons being supplied with water within the municipal corporation. 

Sections 3971 and 3972 of the General Code arc as follows: 

"Sec. 3971. A municipality owning waterworks whose territory is con­
tiguous to that of another municipality with the assent of such other munic-



896 AN:NUAL REPORT 

ipality, may establish and maintain such portion of its waterworks as it 
deems advisable within the limits of such other municipality and may make 
such use of the public streets, -alleys and public grounds thereof as is neces­
sary to construct, lay down and maintain all such aqueducts and waterworks 
for the conveyance of water along_and across such streets, alleys and public 
grounds. 

"Sec. 3972. Such aqueducts and pipes shall be so constructed and laid as 
not to interfere unnecessarily with the use of such streets, alleys and public 
grounds as public highways and public grounds. A municipality so establish­
ing a part of its waterworks within the limits of such other municipality 
shall have jurisdiction to prevent or punish the pollution of or injury to 
water so conveyed or of the stream or source from which it is obtained or 
any injury to any portion of the waterworks so located within the limits of 
such other municipality." 

Section 3972 confers upon the municipality supplying water to another munic­
ipality jurisdiction over the latter for the purpose of preventing and punishing 
the pollution of or injury to water so supplied. Your facts do not state whether 
the parties outside the village who are receiving water therefrom are living within 
another municipal corporation, or whether they are merely private individuals who 
are receiving water upon their written request and who have themselves constructed 
their water pipes. In either event, I am of the opinion that the above statutes 
amply provide for such jurisdiction on the part of the council of the municipality 
which supplies the water as will enable it to pass ordinances with respect to the 
plumbing. 

Answering your third question. The licensing of plumbers being a well recog­
nized means of regulating the use of water, I am of the opinion that the statutes 
above set forth empower the municipality supplying the water to require its own 
licensed plumbers to do the work connected with the supplying of the water to 
the suburb. 

Your fourth and fifth questions must also be answered in the affirmative for 
the same reasons and under the same authority. 

vVith respect to your sixth question. Section 3674 of the General Code is as 
follows: 

"To license bill posters, advertising sign painters. bill distributors, card 
tackers a_nd advertising matter of any article or compound which has not 
been manufactured or compounded within the corporation limits of such 
municipality. In granting such license, the council may exact and receive 
such smns of money as it may think expedient, and may delegate to the 
mayor thereof the authority to grant, issue and revoke such license. X oth­
ing in this section shall be construed to authorize the council of a munic­
ipality to· exact and receive a license fee from merchants doing business 
therein, for advertisii1g their own business." 

This section purports to authorize municipalities to license bill posters, bill dis­
tributors, etc., but in the latter part of this section the municipality is prohibited 
from licensing its own merchants doing business within the municipalites. It is 
settled beyond all doubt that a municipality is without power to enact police regu­
lations of this character which discriminate against business as existing in other 
states. 
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Howe ~Iach. Co. vs. Gage, 25 Law Ed. 755. 
\\"ell ton vs. ~Io., 23 Law Ed. 347. 
Fickland vs. Taxing District Shelby Co., 36 Law Ed. 601. 
7 Enc. of G. S. Supreme Court Reports, p. 350. 
Stockard vs. :\lorgan, 46 Law Ed. 785 (see note). 
Flateau vs. Village of ~lansfield, 14 C. C. 592 at p. 598. 
Sipe vs. ~Iurphy, 49 0. S. 536 at p. 546. 
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Section 3674, above quoted, by prohibiting the municipal corporation from 
licensing the advertisement of business conducted by its own merchants authorizes 
only such ordinances as discriminate against those doi'ng business outside of the 
municipality. Such an ordinance is, therefore, necessarily unequal in. its operation, 
not only with respect to commerce conducted within the state of Ohio, but it also 
discriminates against interstate commerce. Such an ordinance is clearly impossible 
under the federal and state authorities. An ordinance of this nature was declared 
unconstitutional therefor in the case of Angove vs. State, 8 0. ~- P. p. 514, the 
syllabus of which is as follows: 

"An ordinance requiring bill posters to take out a license before posting 
bills or distributing advertising matter, is in conflict with the federal consti­
tution providing that the rights of the citizens of one state shall not be 
abridged by the residents of another." 

1020. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attor_ney Ge11ernl. 

BO~D ISSUE-FU:\DI:\G BONDS TO REPLACE XOTES ISSUED IN AX­
TICIPATIOX OF THE COLLECTIOX OF SPECIAL ASSESSMENTS­
STATUS OF SUCH BOXDS-XOTES ISSUED IX AXTICIPATIOX OF 
THE COLLECTION OF SPECIAL ASSESS:\fEXTS-ISSUING OF SUCH 
BO:\DS AXD :\OTES BEFORE THE AXTICIPATED LEVY IS ACTU­
ALLY LEVIED. 

It is at least bad policy to issue fzllldillg bo11ds 1111der sectio11 39f6, Ge11eral Code, 
to ref>/ace 11otes issued ill a11ticipatio11 of the collectio11 of special assessme11ts u11der 
sectio11 3915, Ge11eral Code, because such fu11di11g bo11ds have' 110! the status of spe­
cial assessme11t bo11ds. for which special pro·uisioll is made i11 the Ge11eral Code. 

It is lawful to issue 11otes, under section 3915, Ge11eral Code, i11 a11ticipatiou 
of the collectio11 of special assessme11ts for short terms payable wizen the assess­
uze1lt is payable, and therefore, on accou11t of the same impro·uemcnt to issue bo11ds 
wzder section 3914, General Code, in a11ticipatio11 of the duplicate collectio11 011d 
with the proceeds of such bonds to take up tmpaid 11otes. 

Both bonds u11dcr section 3914 a11d notes 1111der sectio11 3915, Ge11eral Code, 
may be issued before the a11ticipatcd lev}' is actual/)• levied. 

CoLUMBUS, OHIO, June 29, 1914. 

Bureau of I11spection and Supervisio11 of Public Offices, Departme11t of Auditor 
of State, Columbus. Ohio. 

GENTLDIE='" :-I beg to acknowledge receipt of your letter of ~larch lOth, re­
questing my opinion, generally, upon the question as to whether or ;lOt' the council 

29-A. G. 
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of a mui1icipal corporation may fund an issue of notes made in anticipation of the 
collection of special assessments under section 3915, General Code, such action 
being taken under section 3916, General Code, provided the amount of the in­
debtedness is not thereby increased. 

· On or about the same date on which I received your letter I received other 
letters pertaining to the same subject and submitting inquiries somewhat more spe­
cific than that in your letter. 

Thus, Hon. F. M. Hamilton, Jr., solicitor for the village of Lebanon, asks 
the following question among others: 

"Doe~ the statute providing for the issuing of short term notes in antici­
pation of the collection of special assessments for street improvement au­
thorize the issuing of such notes for short terms to meet monthly estimates 
of amounts due contractor, said notes to be taken up and discharged by the 
issuing of assessme11t bonds after the improvement is completed?" 

Hon. E. F. McKee, solicitor of the city of Springfield, asks the following 
question: 

"1. May bonds be issued in anticipation of special assessments prior 
to the levy thereof under section 3914? 

"2. May notes in anticipation of the collection of special assessments 
be issued prior to the levy o{ said assessments under 3915? 

"3. Has the city authority, acting under 3915, to issue notes to mature at 
the time of the completion of the proposed improv.ement, and then to levy 
assessments and issue bonds in anticipation of the collection thereof and 
apply the proceeds of same to the payment of said notes by virtue of sec­
tion 3914, or is the adoption of one of the authorized methods exclusive of 
the other? 

"4. Has a municipality any power other than that provided in section 
3915 to issue its notes in order to provide a fund for the -property owners' 
share of public improvements prior to the completion of the improvement, 
and which notes might then be taken up by proceeds of a bond issued in an­
ticipation of the collection of special assessments then levied? 

"5. If notes are issued by virtue of section 3915 or otherwise if possible 
prior to the completim~ of an improvement, and for a short period of time, 
say not to exceed one year, which will cover the time required for the mak­
ing of such improvement, and the assessments are payable in either five 
or ten annual installments, could such indebtedness then be funded or re­
funded by virtue of the provisions of section 3916 G. C.?" 

All these questions involve consideration of a group of statutes consisting of 
the following sections: 

"Sec. 3914. ;o.Iunicipal corporations may issue bonds in anticipation of 
special assessments. Such bonds may be in sufficient amount to pay the esti­
mated cost and expense of the improvement for which the assessments are 
levied. * * * the assessments as paid shall be applied to the liquidation 
of such bonds. · 

"Sec. 3915. Municipal corporations may borrow money and issue notes 
in anticipation of the collection of special assessments. * * * All assess­
ments collected for the improvement, and all unexpended balances remain­
ing in the fund after the cost and expense of the improvement have been 
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paid, shall be applied to the payment of the notes and the interest thereon 
until both are fully provided for. * * * 

"Sec. 3916. For the purpose of extending the time of payment of any 
indebtedness, which from its limits of taxation the corporation is unable to 
pay at maturity, or when it appears to the council for the best interest of 
the corporation, the council thereof may issue bonds of the corporation ~r 
borrow money so as to change but not to increase the indebtedness, in such 
amounts, for such length of time and at such rate of interest as the council 
deems proper, not to exceed six per cent. per annum, payable annually or 
semi-annually. 
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"Sec. 3917. No indebtedness of such municipal corporation shall be 
funded, refunded, or extended, unless it shall first be determined to be an 
existing valid and binding obligation of the corporation by a formal resolu­
tion of the council thereof. Such resolution shall also state the amount of 
the existing indebtedness to be funded, refunded or extended, the aggregate 
amount of bonds to be issued therefor, their number and denomination, the 
date of maturity, the rate of interest they shall bear, and the place of pay­
ment of principal and interest." 

I find it most convenie1~t to discuss the language of the sections as I have 
quoted them before undertaking separate consideration of the different questions 
submitted. 

Analyzing section 3914 supra, it appears that so far as this section is concerned 
the proceeds of the special assessment bonds need not be used directly to pay the 
cost of the improvement for which the assessments are levied. The only require­
ment is that the bonds may be in amount sufficient to pay the estimated cost of the 
improvement. This, however, is not a limitation but a ·grant of power and its effect, 
in my judgment, is to enable the municipality to issue bonds before the actual cost 
of the improvement is ascertained and to anticipate assessments therefor before they 
have been actually levied. The grant of power as such relates to the amount of the 
issue and not to the application of the proceeds. Hence, it follows that so far as 
this section is concerned it would be lawful to take up an issue of notes anticipatory 
of the collection of a special assessment and so to use the proceeds of the bonds. 

Further, in connection with this section I beg to leave to point out that it does 
not itself designate the means of retiring the bonds otherwise than by inference 
from the statement that they are to be issued in anticipation of the collection ef 
special assessments. Other sections, which I need not quote, and the effect of 
which is somewhat elaborately discussed in a recent opinion to your department 
respecting the application of article XII, section 11 of the constitution to bonds 
of this character, establish the conclusion that there are four sources of revenue 
applicable to their payment, viz.: 

1. Unexpended balances in the improvement fund. 2. Premiums and accrued 
interest received from the sale of bonds. 3. The special assessments themselves. 
4. General taxation for the maintenance of the sinking fund. 

I mention this fact because of the difference in this respect between the 
phraseology of the section just discussed and that of the next succeeding section. 

Coming now to section 3915, I note that if there is any requireme11t in this sec­
tion to the effect that the notes, the issuance of which it authorizes, be taken up 
only by the use of the assessments tnemselves and the unexpended balances of the 
improvement fund, such a requirement, amounting to a prohibition against taking 
up said notes in any other way, could result only from inference. That is to say, 
the statute first provides for the issuance of notes in "anticipation of the collection 
of special assessments." It then provides that the assessments, when collected, and 
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the unexpended balance of th~ improvement fund, produced by the issuance of the 
notes, shall be applied to their payment and that of the interest thereon until both 
are fully provided for. These provisions might be held to have the effect of pro­
hibiting the use of any other revenues or moneys than those specifically mentioned 
for the purpose of providing for the notes and the interest thereon, but such an 
interpretation would be, as already stated, inferentiat I do not think that the 
statute can be given this meaning. To give it such a meaning would involve the 
result that in the event of a deficiency in the collection of the assessments, the 
municipality would be without power to levy taxes for the payment of the notes 
or to refund them under the- section next to be discussed, as valid existing in­
debtedness of the municipality as such. An interpretation having such a result is 
not to be favored on authorities cited in the opinion referred to. 

I am of the opinion that the notes issued under favor of section 3915 consti­
tute a general indebtedness of the municipality and that the requirement that cer­
tain specific moneys be applied to their retirement and payment of the interest 
thereon is not to be interpreted as preventing the application of moneys lawfully 
procured by the municipality for that purpose other than those specifically men­
tioned. 

Therefore, I reach the conclusion that in spite of the fact that section 3916 
requires the assessments and unexpended balances to be applied to the notes and in­
terest thereon until both are "fully provided for" the section does not require that 
the "full provision" of which it speaks be made by the use of these moneys alone 
(which might prove to be impossible in a given case) ; and that, therefore, the 
section is not to be interpreted as preventing the application of other moneys to 
these purposes. It follows, therefore, that the language which I have been consider­
ing is not to be regarded as an implied prohibition against taking up notes issued 
under section 3916, either by an issue of bonds under section 3914 or by refund­
ing bonds under section 3916. Before leaving section 3915 it may be well to in­
quire whether the power given to a municipality under this section is exclusive of 
the power given under section 3914. That is to say, if a municipality has issued 
notes under section 3915 may it subsequently, on account of the same improvement, 
issue special assessment bonds under section 3914? I find nothing in the statutes 
which expressly or by inference necessitates a conclusion that the two means of 
raising money are exclusive so that a municipality may elect which of the two it . 
will choose, and so electing, is thereby precluded from making subsequent use of 
the other method with respect to a single improvement. That is to say, assuming 
that some ground might be found for holding that the proceeds of bonds issued 
under section 3914 might be used to take up notes under section 3915, there is 
nothing in the sections themselves to prevent such a course. It may be well to 
consider section 3892, General Code, in connection with the sections which have 
been discussed. That section provides as follows: 

"When any special assessment is made, has been confirmed by council, 
and bonds, notes or certificates of indebtedness of the corporation are issued 
in anticipation of the collection thereof, the clerk of the council, on or be­
fore the second Monday in September, each year, shall certify such assess­
ment to the county auditor, stating the amounts and the time of payment. 
The county auditor shall place the assessment upon the tax list in accord­
ance therewith and the county treasurer shall collect it in the same manner 
as other taxes are collected, and when collected pay such assessment to the 
treasurer of the corporation, to be by him applied to the payment of such 
bonds, notes or certificates of indebtedness and interest thereon, and for no 
other purpose. For the purpose of enforcing such collection, the county 
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treasurer shall have the same power and authority as allowed by law for 
the collection of state and county taxes." 
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It is apparent from this section that the methods of collection are the same 
whether bonds or notes have heen issued. in anticipation of the assessment. There­
fore, the word ··collection"' as used in section 3914 must mean the same thing as 
the same word when used in section 3915. From this it follows that in either event, 
whether notes or bonds are issued, the collection anticipated is not the optional 
payment to the treasurer of the municipality, provided for by section 3893, not 
above quoted, but includes also the duplicate collection made hy the county 
auditor. 

I may state here that I have ignored in this connection the provisions of sec· 
tion 3905, which is as follows: 

"The council may order the clerk, or other proper officer of the corpora­
tion to certify any unpaid assessment or tax to the auditor of the county in 
which the corporation is situated, and the amount of such assessment or tax 
so certified, shall be placed upon the tax list by the county auditor, and 
shall, with ten per cent. penalty to cover· interest and cost of collection, be 
collected with and in the same manner as state and county taxes, and cred­
ited to the corporation. Such ten per cent. penalty shall in no case be added 
unless at least thirty days intervene between the date of the publication of 
the ordinance making the levy and the time of certifying it to the county 
auditor for collection." 

In my judgment, this section is inconsistent with section 3892, General Code, 
in so far as the former applies to assessments. The one imposes the mandatory 
duty upon the clerk of council to certify an assessment, for which bonds, notes or 
certificates of indebtedness have been issued, to the county auditor for collection; 
and the other authorizes the council to order the clerk or other proper officer to 
certify the unpaid assessment to the auditor which, howen"·· tuust be done prior 
to the making up of the duplicate. ::\Tarkley vs. Whitmore, 61 0. S. 587. 

This question seems to have been involved in Fox vs. Cincinnati, 13 C. C. n. s. 
144, but was not passed upon therein. I express. no positive opinion upon it here, 
but will continue to regard section 3892 as the controlling statute in so far as the 
group of sections of which it is one may be said to shed any light upon the inter­
pretation of sections 3914 and 3915 G. C. 

Another section which has come to my attention in this connection is section 
3896, General Code. This section includes in the cost of the improvement for 
which assessments may be made "interest on bonds, where bonds have been issued 
in anticipation of the collection of assessments and other necessary expenditures." 
Similarly section 3817, General Code, pro,·ides as follows: 

"\Vhen bonds are issued in anticipation of the collection of the assess­
ment, the interest thereon shall be treated as part of the cost of the improve­
ment for which assessment may be made. If such assessment or any install­
ment thereof is not paid when due, it shall bear interest until the payment 
thereof at the same rate as the bonds issued in anticipation of the collection 
thereof, and the county auditor shall annually place upon the tax duplicate 
the penalty and interest as therein provided." 

These sections if they have any significance go to show that a distinction is 
made between the interest on bonds and the interest on notes as constituting a 
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part of the cost of an improvement for which an assessment may be levied. That 
is to say, while section 3915 requires the assessments, together with the unex­
pended balance in the improvement fund, to be applied to the payment of the notes 
issued in anticipation and the interest thereon, until the same are fully provided 
for, yet no section specifically authorizes the inclusion of interest on notes as a 
part of the cost of the improvement for which assessments may be made, while 
the two sections which do deal with the subject-matter, do specifically mention 
the interest on the bonds in this category, and one of them limits the interest on 
deferred installments of assessments so as to correspond with the interest on the 
bonds issued in anticipation thereof. 

I may summarize what slight e,';'icte-iice~~ of legislative intent are found out­
side of sections 3914 and 3915 as follows: 

On the one hand it appears that the phrase "in anticipation of the collection of 
assessments" as used in both of themomust have the same meaning and not a dif­
ferent one in each, because the method of collection of assessments, in anticipation 
of the collection of which bonds have been issued, is the same as that of assess­
ments in anticipation of which notes only have been issued. This would tend to 
establish the conclusion that once a collection had been "anticipated," the same col­
lection cannot be again anticipated; so that if a municipality had once issued 
notes i~ could not thereafter issue bonds in anticipation of the same collection. 
On the other hand, the fact that a distinction is made between the inclusion of 
interest on the obligations of the municipality as an item of cost, for which assess­
ments may be levied, as between bonds and notes, seems to me to constitute some 
slight evidence, at least, tending to show that it was not intended by section 3915 
to authorize the issuance of notes in anticipation of the collection of special assess­
ments, so as to preclude the subsequent issue of bonds for the same purpose. That 
is to say, it does not seem reasonable to suppose that the general assembly would 
have made the distinction which it has made between bonds and notes with respect 
to the inclusion of the interest in the total cost of the improvement had it not 
had in mind the possibility, at least, and perhaps the necessity of the issue of bonds 
instead of and in place of notes, before the assessment was actually made. In 
view of these conflicting clues to the legislative intent, and in view of the lack of 
explicit provision in sections 3914 and 3915, General Code, I have deemed it best 
to take a broad view of the question. I reach the conclusion that when notes have 
been issued in anticipation of the collection of special assessments such notes may 
be taken up, and bonds issued in anticipation of the collection of the same assess­
ments and in place of such notes. 

One slight verbal difference between the two sections seems to support this 
view. Section 3914, relating to bonds, provides that "such bonds may be in suf­
ficient amount to pay the estimated cost and expense of the improvement for which 
the assessments are levied." Section 3915, on the other hand, provides that the 
"notes shall not exceed in amount the estimated cost of the improvement." While 
the distinction may be far-fetched, it seems to me that the legislature at least con­
ceived of the bond issue as a single borrowing act, i. e., contemplated the likelihood, 
at least, that the bonds would be issued all at once; while, on the other hand, the 
legislature seemed to conceive of the borrowing of money by the issuance of notes 
as being piece-meal, i. e., as money to pay for the improvement might be needed. 
This is a very reasonable view to take of the language of the two sections, and I 
believe they should be given such interpretation. To give them such interpretation 
would lead to the conclusion that section 3915 was intended as a means whereby a 
municipality, without paying interest on the entire amount required for the im­
provement during the progress of the work, and before the assessments were avail­
able, might, from time to time, as the contractor's estimates were presented for 
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payment, issue notes under section 3915, anticipatory, to be sure, of the collection 
of the assessments, and to be paid for from the assessments, if the assessments 
happen to be paid by the property owners in time to meet the notes as they mature; 
but saving further power to issue bonds covering the entire cost of the improve­
ment, if necessary, upon the completion of the improvement and before the making 
of the assessment. 

Sections 3916 et seq., General Code, have been considered by this department 
many times, and I have always held that these sections are available whenever 
the municipality, as such, owes an unfunded debt. The power therein is very 
broad and is limited only by the phrase "but not to increase the indebtedness." I 
would not undertake to hold as a matter of law that this section could not be 
employed for the purpose of funding an issue of special assessment notes when 
the period of the collection of the assessments, as. ultimately fixed, extends beyond 
the maturity of the notes or when there is a deficiency in the assessment. How­
ever, the fact that there is a relation established by the statutes already quoted, be­
tween the rate of interest on deferred installments of assessments and the rate of 
interest on bonds issued in anticipation of assessments, indicates, with some degree 
of strength, that the legislature never intended that a municipality should borrow 
money in reality in anticipation of the collection of special assessments, otherwise 
than under sections 3914 and 3915, General Code. And it would be a virtual an­
ticipation of the collection of special assessments if notes were first issued and then 
funded under section 3916, General Code. 

Furthermore, I venture to point out in this connection that section 3932, General 
Code, distinguishes between special assessment bonds and other bonds in a very 
material way, viz. : 

"Premiums and accrued interest received by the corporation from a 
sale of its bonds shall be transferred to the trustees of the sinking fund to 
be by them applied on the bonded debt and interest account of the corpora­

. tion, but the premiums and accrued interest upon bonds issued for special 
assessments shall be applied by the trustees of the sinking Iund to the pay­
ment of the principal and interest of those bonds and no others." 

Bonds issued under section 3916, General Code, would not be technically, al­
though they would be substantially, "bonds issued for special assessments" under 
section 3932, and if issued for the purpose of funding notes issued in anticipation 
of assessments, the sinking fund for the retirement of such particular bonds would 
not receive special credit for the premiums and accrued interest received by the 
corporation from their sale. 

In another aspect of the case, bonds issued under section 3916 would be fully 
subject to the provisions of article XII, section 11 of the constitution. Taxes would 
have to be levied to pay the sinking fund and interest requirements of such bonds. 
Only by inference could it be held that the special assessments themselves would 
be directly applied to the payment of such funding bonds as is specifically prO\·ided 
with respect to special assessment bonds by section 3914, General Code. By per­
haps less remote inference, and by such an inference only, could it be held that 
the sinking fund trustees would have the right to recei\·e assessments as paid to 
the municipal treasurer when the bonds to he retired were not special assessment 
bonds but only general funding bonds. In fact there would be no explicit statutory 
provision for the disposition of the assessments if bonds were issued under section 
3916 for the purpose of .funding notes issued in anticipation of special assess­
ments. 
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For the reasons above set forth, then, I have arrived at the conclusion that 
whether or not as a strict and technical matter of law there is power in a munic­
ipal council to borrow money under section 3916, and subject to its limitations, 
for the purpose of funding notes issued in anticipation of the collection of special 
assessments, there are strong reasons for advising against any such procedure. The 
same result can be practically obtained by issuing bonds under section 3914, General 
Code, and while the question is not free from doubt, I am of the opinion that it 
is the intention and spirit of the related provisions that a special assessment im­
provement may be financed in this way, i. e., first by the issuance of notes from 
time to time to pay the contractor and second by the issuance of bonds under sec­
tion 3914 and the distinguishment of the notes by the use of the proceeds of such 
bonds. But one section seems to stand in the way of such an interpretation, and 
that is section _3804, which provides as follows: 

"\\1hen any unexpended balance remaining in a fund created by an issue 
of bonds, the whole or part of which bonds are still outstanding, unpaid 
and provided for, is no longer needed for the purpose for which such fund 
was created, it shall be transferred to the trustees of the sinking fund to 
be applied in the payment of the bonds." 

Is this section equivalent to that provision of section 3915 which requires that 
"all unexpended balances remaining in the fund after the cost and expenses of the 
improvement have been paid, shall be applied to the payment of the notes and 
interest thereon?" 

In other words, is the difference between the improvement fund created by the 
issuance of bonds, and the actual expenses of the improvement the "unexpended 
balances" to which section 3804 refers, or may such a balance be arrived at by ap­
plying the proceeds of the bonds i11 part to the liquidation of notes issued in an­
ticipation of assessments? 

I see no reason why this sectioi1 may not be interpreted in the second manner· 
above outlined, and think that su~h an interpretation is clearly indicated by the 
difference between the phraseology of section 3804 and that of the corresponding 
provision of section 3815. 

Coming now to the answer to your general question, I may say that it is my' 
opinion that it is not proper to issue funding bonds for the purpose of providing 
for an indebtedness created by the issuance of notes under section 3915, General 
Code. 

Answering the question submitted by }.;Ir. Hamilton, I am of the opinion that 
the proceeds of assessment bonds may be used to take up and discharge notes issued 
in anticipation of the same assessment; and that such special assessment notes may 
be issued in small amounts and for short terms to meet monthly estimates of 
amounts due to the contractor. 

Answering ~I r. ~IcKee's first question, I may say, generally, that numerous 
provisions of the General Code recognize the propriety of issuing bonds in antic­
ipation of special assessments prior to the levy thereof. These sections above quoted 
which require th~ interest on bonds to be included in the cost of the improvement 
for which assessments are to be levied, clearly imply that in the ordinary course of 
affairs, the bonds will have been issued prior to the levying of the assessment. 

i.I r. :\!cKee's first question is, accordingly, a;1swered in the affirmative. 

Answering :\I r. :McKee's second question, I beg to state that inasmuch as the 
statutes, as I interpret them, are such as to make the issuance of notes the first or 
preliminary step, it follows that notes as well as bonds in anticipation of the col­
lection of special assessments, may be issued prior to a levy of such assessments 
under section 3915. 
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~1 r. ::\IcKee's third question is substantially the same as :\Ir. Hamilton's ques­
tion, and may be answered by saying that the city has authority under section 3915 
to issue notes to mature at the time of the comvletion of the proposed improvement, 
then to issue bonds in anticipation of the collection of the same assessment, levy 
the assessment, and apply the proceeds of the bonds to the payment of the notes 
theretofore issued, the bonds being issued under section 3914, General Code; and 
that the exercise of the power to issue notes does not preclude the subsequent 
exercise of the power to borrow money under section 3914, General Code. 

Answering :\fr. ::\lcKee's fourth question, I beg to say that I have no knowl­
edge of any statutory or other authority in a municipality to issue notes in order 
to provide a fund for the property owners' share of a public improvement prior 
to the completion of the improvement, aside from that provided in section 3915, 
General Code. 

::\1 r. :\IcKee's tifth question is substahtially equivalent to your general question 
and is answered in the same way, viz., by the statement that it is questionable 
whether or not a municipal corporation may lawfully issue bonds under section 
3916, General Code, to fund notes issued under section 3915, General Code. 

1021. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

THE THREE ARTS CLUB-PROPERTY OF SUCH CLUB EXEMPT FROM 
TAXATIOX-INSTITUTION OF PUBLIC CHARITY .. 

The real estate belongilzg to the three arts club is exempt from taxation under 
the provisio11s of section 5353, Ge11eral Code, for tlze reason that such i:lub is uot 
only· charitable, but also public. This club is 011 organi:::ation which contemplates 
furnisllillg a club house, a social center for the use of women students of mus~c, 
painting and drama, the i11tention being to provide rooms for tlze use of such 
students at reduced cost. Fees are tn be charged to pcrso11s patro11i:::ilzg this club 
for the purpose of pnn•idi11g for the operating c.rpe11ses of the institution. 

CoLGMBt:S, OHio, June 29, 1914. 

HoN. THOMAS L. PoGUE, Prosewti11g Attor11ey, Ci11cinnati, Ohio. 

DEAR SIR :-I acknowledge receipt of a letter from your office, under elate of 
December 17, 1913, in which my opinion is requested as to whether or not the real 
estate given to and used hy the three arts club, a corporation not for profit, is, or 
would be exempt from taxation, assuming the usc of the real estate to be in further­
ance of the purposes of the organization. 

The purposes in question, as defined by the articles of incorporation, are set 
forth fully in your letter. Epitomized, they contemplate the furnishing of a club 
house, a social center for the use of women students of music, painting and the 
elrama. The intention is to provide rooms for the use of such students at a re­
duced cost. The enterprise will not be fostered with a view to profit, and is now 
being operated in its present quarters at a loss which is met by voluntary contri­
butions from benevolently disposed persons. 

Of course the occupants and patrons of the club are charged fees for the use 
of its privileges, which fees, however, are not sufficient to provide for the operating 
expenses of the institution. 



906 ANNUAL REPORT 

The object of the institution and the proposed use of its property are, in my 
opinion, charitable within the meaning of the constitution as it existed prior to its 
recent amendment and the statutes as they still exist. That is to say, when an 
institution is not operated for profit, but with a view to meeting a need which is 
public, or promoting any of the branches of learning it is charitable, and when the 
means chosen for the dissemination of charity consists of the use of property by 
the objects of the charity, the mere fact that a charge by way of rent or fee is 
exacted for such use, does not deprive the enterprise of its charitable nature, if the 
rent or fee is nominal, i. e., is inadequate in a commercial sense, so that the enter­
prise can only be maintained by independent donation. 

Cases like Cleveland Library Association vs. Pelton, 36 0. S., 253, are not con­
trolling because they typify a condition of affairs in which property is used com­
mercially and not in direct connection or furtherance of the charitable purpose, the 
profits of such use, however, being in turn devoted to the charity. But where the 
renting of a room, for example, is itself in furtherance of the .charitable object, 
because the room used by the person to whom it is rented is within the purview of 
the charity, there is not the protanto subjection to taxation resulting from the rule 
in the Pelton case. ' 

Gerke vs. Purcell, 25 0. S., 229-241. 
Davis vs. Campmeeting Association, 57 0. S., 257. 
McDonald vs. Mass. General Hospital, 120 Mass., 432. 
Engleside Association vs. Nation, 109 Pac., 984. 
29 L. ,R. A. n. s., 190. 

But there is ·an element in the question which you ask that makes its solution 
very difficult. I refer to the fact that the charity is limited in its scope to students 
of the so-called "Three Arts." vVhether or not this limitation is such as to de­
prive the charity of its "public" nature, is the precise· doubtful question. 

There are no decisions in Ohio on the point which is here raised as far as I 
am able to ascertain. In fact I have found no decisions anywhere upon the exact 
point. The general principle is that some discrimination in the selection of the 
objects of the charity is permitted to be made without affecting its public nature. 
Thus reasonable restrictions of a territorial nature; those pertaining to race; those 
pertaining to the particular nature of the relief to be awarded or the suffering to 
be ameliorated; those based upon age and sex; and, at least, broadly speaking, those 
based upon general occupation, as for example, the relief of needy working girls 
or mechanics, are of this kind. 

On the other hand, there are certain discriminations and restrictions which are 
clearly not permissible, such as a restriction of the objects of the charity to the 
members of families of a particular fraternal order. Morning Star Lodge vs. Hay­
slip, 23 0. S., 144; Philadelphia vs. Masonic Home; 160 Pa., 572. 

The general line of distinction between what are permissible and what are not 
permissible restrictions with respect to the objects of the charity is perhaps best 
stated in Philadelphia vs. Masonic Home, supra, as follows: 

"A charity· may restrict its admissions to a class of humanity, and still 
be public; it may be for the blind, the mute, those suffering from special 
disease; for the aged, for infants, for women, for men, for different call­
ings or trades by which humanity earns its bread, and as long as the classi­
fication is determined by some distinction which involuntarily affects or 
may affect any of the whole people, although only a small number may be 
directly benefited, it is public. But when the right to admission depends 



ATTORNEY GENERAL. 907 

on the fact of voluntary association with some particular society then a 
distinction is made which concerns not the public at large. The public is 
interested in the relief of its members, because they are men, women and 
children, not because they are ~Iasons. A home without charge, exclu­
sively for Presbyterians, Episcopalians, Catholics or ~Iethodists, would not 
be a public charity. But then to exclude every other idea of public, as dis­
tinguished from private, the word 'purely' is prefixed by the constitution; 
this is to intensify the word 'public,' not 'charity.' It must be purely pub­
lic; that is, there must be no admixture of any qualification for admission, 
heterogeneous, and not solely relating to the public. That the appellee is 
wholly without profit or gain only shows that it is purely a charity, and 
not that it is a purely public charity. 

"Nor does the· argument that, to the extent it benefits Masons, it neces­
sarily relieves the public burden, affect the question; there is no public 
burden for the relief of aged and indigent Masons; there is the public bur­
den of caring for and relieving aged and indigent men whether they be 
Masons or anti-Masons; but age and indigence concern the public no 
further than the fact of them; it makes no inquiry into the social rela­
tions of the subjects of them." 

I think it is apparent that so far as the authorities cited themselves go there 
is a class of charities, or alleged charities which are found in a twilight zone, so 
to speak, lying so close to the line of demarkation as to make it difficult to de­
termine on which side of it they are located. I regard the "Three Arts Club," of 
which you speak, as being of this character, and accordingly, the conclusion which 
I reach will not be a positive one, but must be qualified by the statement that the 
question is an extremely doubtful one. Yet this conclusion is reached with full 
deference to the general principle applicable to exemptions from taxation, which is 
that such exemptions are not favored, and that at the outset every presumption is 
against them. Lee vs. Sturges, 46 0. S., 153-159. So that I do not mean, when 
I say that the question is doubtful, that the doubt arises in my mind before recourse 
is had to the last stated principle, but rather that doubt exists after that principle 
has been considered. 

I call your attention now to the language of the first sentence quoted from 
Philadelphia vs. Masonic Home, supra, wherein it is stated that: 

"A charity may restrict its admissions to a class of humanity, and still 
be public; it may be * * * for different callings or trades by which 
humanity earns its bread and * * * although only a small number may 
be directly benefited, it is public. * * *" 

This language is, of course a mere dictum so far as the question then before 
the court was concerned; nor do I find, as I have already stated, any positive de­
cisions in support of this language. I find, however, other similar statements, them­
selves of an obiter nature, which seem to justify the principle as an abstract one. 
Thus in Burbank vs. Burbank, 9 L. R. A., 348-9, 152 Mass., 254, is found the fol­
lowing dictum: 

"A gift is a public charity when there is a benefit to be conferred upon 
the public at large, or some portion thereof, or upon an indefinite class of 
persons. Even if its benefits are confined to specific classes, as to decayed 
seamen, laborers, farmers, etc., of a particular town, it is well settled that 
it is a public charity (Citing Kent vs. Dunham, 142 l\Iass., 216, which, 
however, of itself does not establish the rule stated)." 
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I find, then, a principle recognized as established by several dicta which, ap­
plied to the case submitted by you, would result in the conclusion that the real 
property used by the institution which you mention, would be exempt froni taxa­
tion. For if a bequest or devise to an institution for the relief of destitute sailors 
is a public charity, then I should think a similar institution for the relief of des­
titute artists, musicians and dramatist.s or actors would be likewise a public charity; 
and if such a devise constitutes a public charity, I should think that one to an in­
stitution for the assistance of impecunious students of art, music and drama would 
partake of the same nature. · 

But while my research has disclosed nothing more positive than obiter dicta in 
support of the rule just stated, I find no authority whatever in opposition to it. 
Therefore, authorities to the extent that they may be said to be such, do support 
that rule. 

But there is another reason which has occurred to me in support of the con­
clusion that the property in question is exempt. The purpose of the gift is un­
doubtedly to promote the study of the "Three Arts" mentioned. The institution 
to which the gift is made, has this general object in view, and the means by which 
it seeks to attain that object are appropriate to that end. The furnishing of a club 
house and dormitory for women students for these and kindred or allied arts on 
a charitable basis, all tend to promote this general object, by making it perhaps 

- easier and safer from the standpoint of the perils which beset, or may beset a 
woman student without some co-operation and guidance, for such students to de­
vote themselves to the study of these arts. In other words, the ultimate objects 
of the institution may be stated as being the promotion of the study of the fine arts 
and the protection· of women engaged in such study. That the foregoing safeguards 
thrown around women of whatever class, meets a public need, is too obvious for 
discussion in the light of police legislation of the state along similar lines; that 
the promotion of the fine arts through the encouragement of the study, by individ­
Uqls, of such arts, serves a public object, it seems to me is equally obvious. Our 
public schools, supported by taxation, themselves impart instruction of an ele­
mentary nature in the fine arts, and to say that no public need is subserved by pro­
moting the advanced study thereof, would be inconsistent with the state's estab­
lished policy in this respect. 

In this connection I have in mind the fact that the supreme court of this state 
m Gerke vs. Purcell, 25 0. S., 229, has held (4th syllabus) : 

"A charity, in a legal sense, includes not only gifts for the benefit of 
the poor, but endowments for the advancement of learning, or institu­
tions for the encouragement of science and art, without any particular ref­
erence to the poor." 

Viewed from this angle, then, I have become satisfied, despite the unsatisfactory 
state of the authorities on the question, and· despite the presumption against ex­
emptions, that a charitable institution of the kind described by you is, notwithstand­
ing the restriction. as to the class of persons to be benefited by its activities, a 
public one. 

It is only necessary to add the word "only" as used in the statute, like the 
word "purely" as used in the phrase "purely public charity" used in the former 
constitution and statutes relating to exemption from property taxation, exerts its 
principal modifying effect upon the noun "charity" and not upon the adjective 
"public." 

In Burel's Orphans' Asylum vs. School District, 19 Pa., 21, and Widows' and 
Orphans' Home vs. Commonwealth, 16 L. R. A. n. s., 829, the case of Gerke vs. 
Purcell, supra, is cited as establishing the principle that, "when the charity is pub-
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lie, the exclusion of all idea of private gain or profit is equivalent in effect to the 
force of 'purely' as applied to public charity." • 

It is believed that Gerke vs. Purcell, supra, does establish this principle. In 
other words a charity is either public or private; there can be no degrees o£ its 
public nature; the question of degree can only arise with respect to the charitable 
nature of the institution. 

In the case which you submit I am satisfied that the objects of the institution 
are charitable only, or purely charitable. This conclusion having been reached, 
and being satisfied that the charity is public in its nature, I am of the opinion that 
the real property owned by the institution which you mention, in connection with 
its dec:lared objects, is exempt from taxation. 

Perhaps I have made it clear that were it not for the authorities which I have 
cited I should feel that the case described by you is one beyond the pale of ex­
emption. In view of the decisions which I have cited, however, and in spite of my 
preconceived notion, I have come to the above conclusion. 

Your letter inquires also as to the personal property which it is proposed to 
present to the club. ).Iy conclusions do not apply fully to such property. If the 
personal property is used by the club for its declared purpose, as for example, in 
the case of household furniture installed in a club house, it woulp unquestionably 
be exempt if the real estate is exempt. If the personal property consists of moneys 
and credits, the income of which is used to sustain the property, however, I would 
find myself unable to answer your question because this point is involved in a case 
now pending in the supreme court and is, therefore,, unsettled. 

I . need only add to this opinion that I have assumed throughout that the 
"club" is open to all classes designated, upon the same terms, and does not con­
sist of an organization, the benefits of which are limited to its own members. Were 
the facts otherwise then as I have assumed them, of course the cases of Morning 
Star Lodge vs. Hayslip and Philadelphia vs. Masonic Home, would indicate a con­
trary answer. 

1022. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

LIQUOR LICEXSE-OFFICIAL CENSUS IS TO BE USED TO DETERMINE 
THE NU).lBER OF SALOONS THAT MAY BE PERMITTED IN A PAR­
TICULAR SUBDIVISION. 

If a duly authe11ticated census has been taken at any time prior to the begin­
ning of the license ~·ear for which the licenses are to be granted, and not earlier 
than the year preceding the first year in which the license law weM into effect, then 
that official census will remain the official census until a new census is taken. 

CoLUMBUS, OHIO, June 29, 1914. 

State Liquor Licensing Board, Columbus, Ohio. 
GENTLEMEN :-In your communication of June 4th, you desire to know whether 

under section 44 of the license act it will be necessary to take an official census 
each year to determine the number of licenses for the succeeding year in case an 
official census is to govern, or whether the fact that an official census is once taken 
shall govern until another official census is taken? 



910 ANNUAL REPORT 

Section 44 of the license act provides in part as follows : 

"In determining the maximum number of licenses which shall be 
granted in any municipal corporation or township of the state, the license 
commissioners shall be governed in determining the population of said polit­
ical subdivision by any official census which shall have been taken therein 
within the year next preceding that for which licenses shall be granted. If 
no such official census of the population has been taken, the board shall be 
governed by the latest estimates of the United States census bureau. 

* * * *" 

It '\'ill be noted that the official census spoken of shall have been taken "within 
the year next preceding that for which licenses shall be granted" and that if no 
"such official census" has been taken, then the latest estimates of the United States 
census bureau shall govern. It must be borne in mind that the legislature in mak­
ing this provision had more particularly before it the putting into effect of the law 
and the starting of the machinery necessary to make the license law workable. If 
no official census had been taken during the year previous to the putting into oper­
ation of the license law, then the board would have been relegated to the latest 
estimates of the United States census bureau for the population on which they 
would determine' the maximum number of licenses,. for then no such official census 
would have been taken. But it strikes me that when an official census is once 
taken it is an official. census for all purposes and obtains so long as no other official 
census, duly authenticated, has been taken, and when such an official census so 
subsists it cannot be said that "no such official census" has been taken. 

It would be needless expense to require that each succeeding year a census 
should be officially taken by the subdivision to determine the maximum number 
of licenses for the next succeeding year. The presumption would be that after an 
official census had once been taken, each succeeding year there would be a ratio of 
increase, and while this ratio of increase could not be taken into consideration in 
the fixing of the maximum number of licenses. I do not think that it would de­
volve upon the subdivision to take a new census unless they so desired. 

As I interpret the clause in section 44, "if no such official census of the popula­
tion has been taken, the board shall be governed by the latest estimates of the 
United States census bureau" it means that if prior to the year for which the 
licenses are to be granted, no official census of the population has been taken, then 
the latest estimates· of the United States census bureau shall govern; but if a duly 
authenticated census has been taken at any time prior to the beginning of the license 
year for which the licenses are to be granted and not earlier than the year preceding 
tht first year in which the license law went into effect, then that official census 
shall remain the official census until a new census is taken. 

I am, therefore, of the opinion that if at the beginning of this license year, an 
official census has been taken prior to the beginning of the current license year, 
that that official census would determine the maximum number of licenses to be 
granted in the particular subdivision for the next ensuing year. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1023. 

CITY SEALER OF \\"EIGHTS AXD :\IEASURES-IX THE UXCLASSIFIED 
SERVICE-ASSISTANTS TO THE CITY SEALER OF WEIGHTS AND 
:\IEASURES IX THE CLASSIFIED SERVICE-COUXTY AUDITOR­
COUXTY SEALER OF WEIGHTS AXD :\IEASURES-DEPUTY COUX­
TY SEALER OF WEIGHTS AND :\IEASURES IX THE UNCLASSIFIED 
SERVICE. 

1. Tlze cit}' sealer of weights aud measures is the head of a principal depart-
111eut, is appoiuted by the mayor, and, therefore, is in tlze unclassified service. Tlze 
cit:J• sealer of weights a11d measures is not authori:;ed by law to appoint assistants; 
such assistauts are in the classified service. 

2. Tile cou1zt:J• auditor is by virtue of his office the county sealer of weights and 
111easures, and it is simply one office with duties attached, dnd the deputy county 
sealer is by reason of the duties imposed upon him a "deputy" withil~ the meauiug 
of subdivisio11 8 of section 8, a11d is, therefore, i11 the uaclassified service. 

CoLUMBUS, OHIO, June 29, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Hon. S. E. Strode, the commissioner of the dairy and food 
division of the agricultural commission of Ohio, has submitted to this department, 
under date of January 7, 1914, the following inquiries: 

"First. Are city sealers of weights and measures whose appointments 
are made by the mayor and are confirmed by the city council under civil 
service? 

"Second. Are assistant city sealers of weights and measures whose ap­
pointments are made by the mayor and are confirmed by the city council 
under civil service? 

"Third. Are deputy county sealers of weights and measures whose 
appointments are made by the county auditors under civil service?" 

As these questions involve a construction of the civil service law, the opinion 
is addressed to the state civil service commission. 

The city sealer of weights and measures is appointed by virtue of section 4318, 
General Code, which provides: 

"The mayor may appoint a sealer of weights and measures, who shall 
hold office co-extensive with the term of office of the mayor who made 
his appointment, and until his successor is appointed and qualified, unless 
otherwise removed from office." 

Section 4322, General Code, prescribes the duties of the city sealer of weights 
and measures, as follows: 

"The sealer of weights and measures shall compare all weights and 
measures, balances, weighing and measuring devices used in the purchase 
and sale of commodities with the copies in his possession. Any weights 
and measures, balances and weighing and measuring devices having a device 
for indicating or registering the price as well as the weight or quantity of 
commodities shall be tested by him both as to correctness of weight or 
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quantity and value indicated by them; such sealer shall seal such weights 
and measures, balances and weighing and measuring devices as shall be 
tested and found correct, and, after ten days' notice in writing to the owner, 
shall condemn or seize such as are found to be incorrect, and shall seal such 
weights and measures, balances, weighing and measuring devices having 
a device for indicating or registering the price as well as the weight or 
quantity of commodities only when correct both in indications of weight 
or quantity and value, and shall condemn or seize such in which the grad­
uations or indications are found to be false or inaccurately placed either 
as to weight or quantity or value." 

The city sealer of weights and measures is not under any principal depart­
ment. He is not in the department of service, of safety, or of health. He is ap­
pointed by the mayor and is responsible directly to the mayor. He is, therefore, 
at the head of a principal department. 

Branch (a) of section 8 of the civil service law, section 486-8, General Code, 
places ten classes of positions in the unclassified service. 

Subdivision ·2 thereof provides: 

"All heads of principal departments, boards and commiSSions ap­
pointed by the governor or by and with his consent or by .. the mayor, or if 
there be no mayor such other similar chief appointing authority of any 
city or city school district." 

The city sealer of weights and measures 
partment and he is appointed by the mayor. 
he is placed in the unclassified service. 

is at the head of a principal de­
By virtue of subdivision 2, supra, 

The position of assistant city sealer of weights and measures is not created by 
statute. By virtue of section 4214, General Code, council is authorized to determine 
by ordinance or resolution the number. of clerks and employes in each department 
of the city. 

Subdivision 7 (a) of section 8 of the civil service act, provides: 

"Two secretaries or assistants or clerks for each of the elective and 
principal executive officers, boards or commissions, except civil service com­
missions, authorized by law to appoint such a secretary, assistant or chief 
clerk." 

In order to come within the proviSions of this subdivision, the executive of­
ficer, board or commission must be authorized by "law" to appoint such clerks, 
assistants or secretaries. 

In State vs. Collingsworth, 82 Ohio St., 154, it is held: 

"The violation of a penal ordinance of a municipality, as a result of 
which violation death ensues, is not an unlawful killing within the pro­
visions of section 6811, Revised Statutes, which defines the crime of man­
slaughter." 

This decision holds in effect that the word "law" does not apply to an or­
dinance. The word "law" as used in subdivision 7 (a) of section 8, supra, refers 
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to a statutory law and not to an ordinance. As the city sealer of weights and 
measures is not authorized by law to appoint assistants, such assistants are Ill the 
classified service. 

The county auditor is made county sealer of weights and measures by section 
2615, General Code, which reads: 

'"By virtue of his office, the county auditor shall be county sealer of 
weights and measures and shall be responsible for the preservation of the 
copies of the original standards delivered to his office. It shall be the duty 
of the county auditor to see that all state laws relating to weights and 
measures be strictly enforced throughout his county and to assist generally 
in the prosecution of all violations of such laws." 

Section 2622, General Code, authorizes the appointment of a deputy sealer of 
weights and measures, as follows: 

"Each county sealer of weights and measures shall appoint by writ­
ing under his hand and seal, a deputy who shall compare weights and meas­
ures wherenr the same are used or maintained for use within his county, 
or which are brought to the office of the county sealer for that purpose, 
with the copies of the original standards in the possession of the county 
sealer, who shall receive a salary fixed by the county commissioners, to 
be paid by the county, which salary shall be instead of all fees or charges 
otherwise allowed by law. Such deputy shall also be employed by the 
county sealer to assist in the prosecution of all violations of laws relating 
to weights and measures." 

The duties of the county sealer of weights and measures are prescribed 
by section 2616, General Code, which as amended in 103 Ohio Lqws, 332, reads in 
part: 

"The county sealer shall compare all weights and measures, brought 
to him for that purpose. with the copies of standards in his possession. 
\Vhen they are made to conform to the legal standards. the officer compar­
ing them shall seal and mark such weights and measures. Xo weight, meas­
ure, balance or other weighing or measuring device shall be used or main­
tained fqr weighing and measuring in this state unless such weight, meas­
ure, balance or other weighing or measuring device has been sealed or 
marked hy the agricultural commission or any employe of the commission 
detailed for that purpose, or by the county sealer or by the sealer of the 
city or village in which the same is used or maintained, by stamping upon 
each the letter '0' and the last two figures of the year in which it has been 
compared with legal standards. adjusted and found or made to conform 
to said standards, with seals to be provided by said agricultural commis­
sion for that purpose. * * *" 

The first question to be determined is whether section 2615, General Code, 
merelv adds additional duties to the office of county aurlitor, or whether it creates 
a new and independent office. The auditor is made county sealer of weights and 
measures, by virtue of his office, that is, ex-officio. 

In Bounchard vs. D'Herbert, 21 La. Ann., 139, it is held that a statute which 
creates the office of parish clerk and makes the clerk of the district court, ex-officio 
parish clerk, creates a separate office. In State vs. Somnier, 33 La. Ann., 273, it was 
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held that where a clerk is made ex-officio jury commissioner, the clerk does not 
occupy a new office, but has had additional duties placed upon him. 

In People vs. Stewart, 6 III. App., 62, the clerk of courts was ex-officio re­
corder, held, that they were not distinct offices but that the duties of the recorder 
attached to the office of clerk In Town of Redwood City vs. Grimmenstein, 68 
Cal., 512, a marshal was made ex-officio tax collector and it was held that the act 
did not create a new office, but added new duties to the office of marshal. 

In Lathrop vs. Brittain, 30 Cal., 680, the sheriff was made ex-officio tax col­
lector and it was held that he had two di£tinct offices. vVhile in Vvood vs. Cook, 
31 III., 271, the sheriff was ex-officio tax collector, held to be one office. In the 
California case last cited, the constitution required that the occupants of both posi­
tions should be elected. The court held that although the officer was elected by the 
name, of sheriff he was also elected at the same time as tax collector. 

The principle upon which these various cases are decided is not given. No at­
tempt has been made to harmonize them. It appears that each case must stand 
upon its own bottom. 

The act creating the county sealer of weights and measures was passed April 
11, 1861, 58 Ohio Laws, 78. Section 7 of this act provided: 

"That copies of the said original standards, made in the manner afore­
said, shall be deposited by the state £ealer, or some one under his direction, 
in the auditor's office of each county in this state, not already furnished in 
pursuance of the act referred to in the preceding section, and the county 
auditor of each county in this state, is hereby made county sealer of weights 
and measu1·es in his county, and shall be responsible for the preservation of 
the copies respectively delivered to them." 

Section 17 of this act authorized the appointment of a deputy county sealer 
of weights and measures. 

Section 1054 of Bates' Revised Statutes, 1908, provided: 

"The county auditor is constituted county sealer of weights and meas­
ures in his county, and he shall be responsible for the preservation of the 
copies of the original standards delivered to his office.". 

In adopting the General Code this was made section 2615, and read: 

"By virtue of his office, the county auditor shall be county sealer of 
weights and measures, and shall be responsible for the preservation of the 
copies of the .original standards delivered to his office." 

This section was placed in its present form, as hereinbefore quoted, by act 
of 101 Ohio Laws, 234. 

In section 7965, General Code, as amended in 103 Ohio Laws, 331, it is pro­
Yided among other things: 

"* * * The agricultural commiSSIOn shall, upon the passage of this 
act, and once every three years thereafter, require each county auditor 
and city or village sealer, in this state, to present all standards of weights 
and measures in their possession to him for comparison with the standards 
adopted by the state. * * * Each county auditor and each city and vil­
lage sealer shall be required to procure copies of all the original standards 
adopted by the state." 
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It will be observed that in this section when reference is made to the county 
sealer of weights and measures he is designated the county auditor. The county 
auditor is required to get the copies and to present the same for comparison. 

In 1861, when the provision in question was first enacted, the duties of a county 
sealer of weights and measures could not have been very great. They were small 
compared with the other duties of a county auditor. It could hardly be said at 
that time that the imposition of these duties upon the county auditor created a new 
office. 

The fact that at the present time the duties are more exacting, and stricter 
regulations are being made, would not change the nature of the position or duties. 

In 101 Ohio Laws, 234, this provision was added to section 2615, General Code: 

"It shall be the duty of the county auditor to see that all state laws re­
lating to weights and measures be strictly enforced throughout his county 
and to assist generally in the prosecution of all violations of such laws." 

The adding of this provision did not change the character of the position, 
although it enlarged the duties of the county sealer of weights and measures. 

In view of the history of the act, and the fact that the county sealer is desig­
nated as county auditor and also as county sealer of weights and measures, I am of 
opinion that the statute imposes new duties upon the county auditor and does not 
create a new office, when it ·makes the county auditor by virtue of his office the 
county sealer of weights and measures. 

The civil service law is next to .be considered. 
In determining whether a deputy county sealer of weights and measures is in 

the classified service, two subdivisions of section 8 of the civil service act are to be 
considered. 

Subdivisions 7 and 8 of said section 8, provide: 

"Two secretaries or assistants or clerks for each of the elective and 
principal executive officers, boards or commissions, except civil service com­
missions, authorized by law to appoint such a secretary, assistant or chief 
clerk. 

"The deputies of elective or principal executive officers authorized by 
law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

Positions within the above classes are in the unclassified service. 
Is the deputy county sealer of weights and measures a deputy within the mean­

ing of subdivision 8, supra. 
The county sealer is authorized by law to appoint a deputy sealer. The use of 

the word "deputy" in designating the position is not controlling. The duties must 
be looked to. 

Is the deputy county sealer authorized to act "generally for and in place of" 
his principal, and does he hold a fiduciary relation to his principal? 

By virtue of section 2622, General Code, the deputy county sealer acts in his 
own right and not in the right of the county sealer. But in section 2616, General 
Code, in fixing the offense the deputy county sealer is not mentioned? This sec­
tion prohibits the use of weights and measures unless 

"such weight, measure, balance or other weighing or measuring device has 
been sealed or marked by the agricultural commission .or any employe of 
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the commission detailed for that purpose, or by the county sealer or by the 
sealer of the city or village in which the same is used or maintanied, by 
stamping upon each the letter '0,' and the last two figures of the year in 
which it has been compared with legal standards, adjusted and found or 
made to conform to said standards, with seals to be provided by said agri­
cultural commission for that purpose." 

ln order to comply with this provision the deputy county sealer would be 
acting for and in place of his principal. 

The county sealer of weights and measures is bound by the act of his deputy 
when he tests measures and weights. He must rely upon the deputy's tests and 
measurements. Furthermore the deputy is employed to assist the coui1ty sealer 
in the prosecution of all violations of laws relating to weights and measures. 
These duties make the relation between the county sealer and his deputy a fiduciary 
relation. 

\Vhile the use of the word "deputy" 111 a statute is not controlling, as above 
stated, yet it is persuasive. 

Therefore, the deputy county sealer of weights and measures is a "deputy" 
within the meaning of section 8, subdivision 8 of the civil service act. 

It is my opinion, therefore, that the city sealer of weights and measures is in 
the unclassified service and that the deputy county sealer of weights and measures 
is also in the unclassified service. The assistant city sealers of weights and meas­
ures arc in the classified service. 

1024. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Genera/. 

THE CONEY ISLAND TRAXSPORTATIOX cmrPANY-THE CONEY IS­
LAKD AMUSEMENT COMPANY -RECEIPTS FR0~1 THIS BUSINESS 
IXTRASTATE IN CHARACTER. 

The Coney Island Transportation Company, which operates river steamers be­
tween Cincilmati and Coney Island park, having the exclusive privilege of landing 
at the latter point and selling tickets, good both for transportation and admission to 
the park, but being a concer11 separate from the amusement company operating 
Coney Island, is a "public utility," and on the authority of a previous opinion, its re­
ceipts from this business are intrastate. 

CoLUMBUS, OHio, June 29, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Some months ago the commission requested my opmwn as. to 
whether or not the Coney Island Company is a public utility for the purpose of 
excise and property taxation. The request for opinion was in some unaccountable 
manner laid aside and an apology is tendered for failure to reply sooner thereto. 

The facts upon which my opinion is requested are as follows: 

"The Coney Island Company is incorporated under the laws of \Vest 
Virginia, with corporate authority to operate an amusement park and steam­
boats in connection therewith or for excursion purposes. The company 
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dues not itself operate any amusement resort but does own and operate 
on the Ohio river two passenger steamboats. These steamboats are run in 
connection with the operation of a certain pleasure resort, and during the 
season of such resort the company has the exclusive privilege of carrying 
the patrons of the latter to and from the same by water. During said sea­
son the steamboats in question sell tickets for transportation to and from 
the resort and for admission to the resort, the admission ticket being sold 
as agent for the resort company. The boats are provided with dancing 
cabins, refreshment stands and other amusement devices, and the tickets 
are sold under the reserved right to return to the holder thereof the cost 
price and to refuse to honor its provisions-in other words, the company 
does not hold itself out as a common carrier. 

"At different times during the season, and generally prior to the open­
ing of and after the closing of the season of the pleasure resort, the steam­
boats in question are used for occasional excursions to points of interest 
in Ohio and in other states. 

"Except during high water in the early spring the wharfboats at which 
the steamer lands, both in Cincinnati and at the pleasure resort lie beyond 
low water mark and are, consequently, in the state of Kentucky." 

Two questions are presented by the above statement of facts: 

"1st. \Vhether the nature of the business in which the company is en­
gaged constitutes it a 'public utility' within the meaning of the statute? 

"2nd. \Vhether the fact that the steamers in question ply the Ohio 
river and customarily land outside of the low water mark, is sufficient to 
constitute its business 'interstate' within the meaning of the statute?" 

91i 

Other opinions to the commission have discussed many of the questions which 
lie at the threshold of your inquiries. Thus, on principles already laid down the 
company is a "public utility" if it answers the description of a "water transporta­
tion company" within the meaning of section 5416, General Code. That is to say, 
the fact that the company does not hold itself out as being a common carrier does 
not effect its status as a "public utility" unless that fact bears upon its status as a 
"water transportation company." 

The definition of a "water transportation company" found in section 5416, Gen­
eral Code, is as follows: 

"\Vhen engaged in the transportation of passengers or property, by boat 
or other water craft, over any water way, whether natural or artificial, 
from one point within this state to another point within this state, or be­
tween points within this state and points without this state, is a water trans­
portation company." 

Two questions are suggested by this definition and its application to the facts 
stated by you, viz.: 

1. Is the activity of the company above described "transportation" within 
the meaning of the word as used by the statute? 

2. Are the persons who ride on the company's boats for the purposes above 
stated "passengers" within the meaning of the statute? 

Of course I take it that the company's boats do not carry "property" in the 
commercial sense, but that the company confines itself to the carrying of persons. 
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The first of these terms is defined by the Standard Dictionary as follows: 

"The carriage of persons or commodities from one place to another." 

The word "passenger" is defined by the same lexicographer a·s follows : 

"A person who travels in a public conveyance, as a railway car or steam­
ship; one carried for a fare by a common carrier." 

While the first of these terms imports no technical or commercial usage, the 
second of them, especially when used in connection with the first, does to my 
mind indicate some such idea. Authorities are not lacking in support of the defi­
nition of the word "passenger" given by the Standard Dictionary, above quoted, 
which limits it to those who patronize a common carrier. As none of them, how­
ever, are strictly in point or decisive of the question I do not cite them. 

But though the operation of the water craft in question ministers in -a way 
chiefly to the pleasure of the persons who pay for the privilege of riding on them, 
yet it is in an exact sense, it seems to me, "transportation." The boats in question, 
during the resort season, make regular trips from one point in this state to an­
other point in this state and carry persons whose object it is to be transported from 
the one point to the other point. That they may choose this vehicle of transpor­
tation because of the greater pleasure involved in such choice as compared with 
other vehicles of transportation, is immaterial. The case is not like that of a sail­
ing vessel at a summer resort, for example, nor is the case purely one of an ex­
cur.sion boat used for pleasure rides exclusively. 

It seems to me, then, that in even the strictest view of the meaning of the 
word "passenger" under discussion, a person taking passage on a boat for the pur­
pose of being carried from one point to another, is such a passenger, although the 
operators of the craft do not hold themselves out as common carriers. 

This conclusion, however, is predicated upon· the facts which clearly appeal" 
from the statement furnished by you. There are suggestions in the correspondence 
enclosed in your letter to the effect that some peculiar relation may exist between 
the resort company and the transportation company, such as to constitute the latter 
virtually an agency of the former. The relation is not so described and, therefore, 
my conclusion has been reached without reference thereto. If, however, upon a 
complete investigation, which for the sake of accuracy should be made, it appears 
that the transportation company is virtually an appendage of the resort company, 
and is operated as such, then on the authority of Meisner vs. Detroit Belle Isle Co., 
154 Mich., 545, a conclusion opposite to that above stated should be reached. 

With respect to the question arising from the fact that the navigable waters 
of the Ohio river lie within the state of Kentucky, I beg leave to refer the com­
mission to the opinion in the matter of the steamer "Grey Hound." 

I am, therefore, of the opinion that, subject to the above qualification, the 
Coney Island Company is a "water transportation company" within the meaning 
of the taxation laws; that, therefore, it is a "public utility" and subject to valuation 
of its property by the tax commission; that its receipts from the transportation of 
passengers between points in Ohio, although over a route extending into the state 
of Kentucky, are receipts from intrastate business, and, therefore, it is subject to 
excise taxation measured by such receipts and by other receipts not of an inter­
state character. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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1025. 

RESOLUTIOX-THE RIGHT OF THE WIDOW OF ONE WHO HAS BEE~ 
A BEXEFICIARY TO PARTICIPATE IN A FIRK\lEN'S PE:XSIOX 
FUXD. 

Tlze trustees of the firemen's pension fund may adopt a resolution which will 
make it possible for the widow of one who has been a beneficiary of the fund to par­
ticipate as a beneficiar:y on the ground that tmder section 4612, General Code, the 
trustees are authorized to make rules and regula lions for the distribution of the 
fund, includiug the qualifications of those to whom any portioa of it shall be paid, 
and the amount thereof. 

CoLUMBUS, OHIO, June 29, 1914. 

HoN. W. S. JACKSON, City Solicitor, Lima, Ohio. 

DEAR SIR:-Your letter of February 6th, receipt of which has already been 
acknowledged, requests my opinion on the following question: 

"By virtue of the regulations adopted by the trustees of the firemen's 
pension fund, for this city, any person who has served in the department 
continuously for a period of twenty-five (25) years, is entitled, upon retire­
ment, to the sum of fifty ($50.00) dollars per month. 

"There are no regulations for the distribution of this fund to any per­
son except one who has served as a regular fireman. 

"Query: May the trustees of the firemen's pension fund adopt a regu­
lation which will make it possible for the widow of one who has been a 
beneficiary of this fund, to participate as a beneficiary?" 

The following provisions of the General Code may be considered in connection 
therewith: 

"Sec. 4600. In any municipal corporation, having a fire department 
supported in whole or in part at public expense, the council by ordinance 
may declare the necessity for the establishment and maintenance of a fire­
men's pension fund. Thereupon a board of trustees, who shall be known 
as 'trustees of the firemen's pension fund' shall be created, which shall 
consist of the director of public safety, and, in villages of the fire chief, and 
five other persons members of such department. * * *" 

"Sec. 4603. * * * Such board of trustees shall administer and dis­
tribute the firemen's pension fund. 

"Sec. 4605. In each municipality availing itself of these provisions, to 
maintain the firemen's pension fund, the council thereof each year, in the 
manner provided by law for other municipal levies, and in addition to all 
other levies authorized by law, may levy a tax of not to exceed three­
tenths of a mill on each dollar upon all the real and personal property, as 
listed for taxation in such municipality. * * *." 

"Sec. 4608. The trustees of the fund may take by gift, grant, devise 
or bequest, moneys, or real or personal property, upon such terms as to the 
investment or expenditure thereof as is fixed by the grantor or determined 
by such trustees." 

"Sec. 4609. The trustees of the fund may also receive such uniform 
amounts from each person designated by the rules of the fire department, 
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a member thereof, as he voluntarily agrees to, to be deducted from his 
monthly pay, and the amount so received shall be used as a fund to in­
crease the pension which may be granted to such person or his beneficia­
ries.)} 

"Sec. 4612. Such trustees shall make all rules and regulations for the 
distribution. of the fund, including the qualifications of those to whom any 
portion of it shall be paid and the amount thereof, but no rules or regula­
tions shall be in force until approved by the director of public safety or 
the fire chief of the municipality, as the case may be." 

1t is clear that the legislation above abstracted contemplates the possibility of 
the inclusion of others than the members or former members of a fire department 
in the class of beneficiaries of the pension fund. It is also clear that it lies within 
the power of the trustees of the fund to determine the qualifications of beneficiaries, 
and that they must act by general rules and regulations subject to the approval 
of the director of public safety or fire chief as the case may be. 

The only question which your query presents is as to whether or not after 
·the rights of a member of the department as to participation in the benefits of the 
fund have become fixed by reason of the happening of the contingency upon which 
they are predicated, under the existing rules of the trustees, they may be enlarged 
or changed by reason of the subsequent amendment of those rules? 

Your question seems to indicate that the particular contingency upon which the 
rights of the individual concerned in your question were predicated is retirement. 
Thus upon retirement, under the existing rules, the former member of the de­
partment became entitled to receive a stipulated monthly allowance. You do not 
state whether or not there are voluntary contributors to the pension fund as pro­
vided in section 4609; nor as to whether or not there are any specific gifts, grants, 
devices or bequests upon terms which might preclude the use of the p~oceeds there­
of for any particular purpose. The facts in these respects not being before me I 
express no opinion as to the legal propriety of using for the purpose mentioned by 
you the proceeds of specific gifts, etc., or amounts voluntarily paid by deduction 
from monthly pay under section 4609. My opinion is to be regarded as limited to 
the use of the funds raised by general taxation under sections 4605 and 4606, Gen­
eral Code, and as to these funds I am of the opinion that it is Ia wful for the trus­
tees so to amend their rule as to include widows of retired firemen within the class 
of beneficiaries, and by regulation to make such an amended rule of effective as to 
the widow of one whose status as a beneficiary has become fixed prior to the 
amendment. Pensions paid wholly out of public funds constitute bounties and the 
laws and regulations respecting them are subject to repeal or modification at any 
time, notwithstanding the interests of those who at the time of the change may be 
entitled directly or contingently to their benefits. Such interests not being con­
tractual in their nature, and not being founded upon valuable consideration moving 
from the actual or prospective beneficiary cannot become "vested." (Price vs. 
Farley, 22 C. C., 48.) 

For the reasons stated, I am of the opinion that, in so far as the· proposed 
regulation of the trustees of the firemen's pension fund affects the disbursement 
of moneys raised by general taxation it would be valid; withholding my opinion, 
however, as to the application of moneys in the pension fund derived from other 
sources than taxation. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1026. 

:\IOTHERS' PEXSIOX-RESIDEXCE REQUIRED IX ORDER TO OBTAI:\ 
:\!OTHERS' PEXSIOX-LEGAL RESIDEXCE OF :\IOTHERS APPLY­
IXG FOR :\IOTHERS' PEXSIOX. 

L'nder the pro"L·isions of Sectio11 1683-2, General Code, a mother is not required 
to have resided two sears in a county before applj•ing in that coul!tj• for a mothers' 
pension, but residence for two sears on the part of the mother and children in any 
counts in the state, whether that cozwt:r be tlze cowzty in which the two )'Cars' res­
idence is established or not, wtitles the mother to a11 al/owauce within a couulj• of 
the slate. Legal residence is not to be computed or ascertained b:!; addi11g together 
periods of residence less than two years i11 different counties of tlze state. The 
mother and children must have resided legally for two years in some one cozmty 
of the state. 

CoLUMBIJS, OHIO, June 29, 1914. 

The Bureau of Iuspcction aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 have your letter of :\lay 12th, requesting my opinion upon the 
following question arising under the so-called mothers' pension law: 

"Under section 1683-2 is a mother required to have resided two years 
in a county before applying in that cozmty for aiel, or can she have resided 
in 'A' county two years and then move to 'B' county, reside there for three 
months, and then be entitled to aid; or can she live six months in one, 
two months in another, and six months in another, then move into another 
county, reside there three months and apply for aid?" 

The pertinent provision of section 1683-2 (103 0. L., 877), is as follows: 

"For the partial support of women whose husbands are dead, or be­
come permanently disabled for work by reason of physical or mental in­
firmity, or whose husbands are prisoners or whose husbands have deserted, 
and such desertion has continued for a period of three years, when such 
women are poor, and are the mothers of children not entitled to receive an 
age and schooling certificate, and such mothers and children have been 
legal residents in any cozmty of the state for two years, the juvenile court 
may make an allowance to each of such women, as follows. * * *" 

X one of the related provisions of the statutes shed any light, whatever, on the 
meaning of this language. The analogy between the scheme of legislation, of 
which this sentence is a part, and the poor laws, is so remote, in my judgment, as 
not to permit a strict construction to be given to a doubtful provision of this kind 
because of ·any principle ~mbodiecl in the poor laws. Therefore, I am satisfied that 
merely because a pauper is required, by other sections of the statute, to have ac­
quired a legal settlement in the county before being entitled to public support there­
in, it by no means follows that, by analogy, it should be held that a mother must 
have obtained a legal settlement, of which the statute speaks, in the county in 
which she is to have relief, before being qualified to receive relief from such 
county. 

In fact, very cogent reasons prevent the adoption of such an analogy. The 
very object of the mothers' pension law is to permit those who are qualified to ob­
tain the relief which it affords to ~naintain the integrity of their respective homes. 
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As much is apparent from section 1683-3, where it is stated, as a condition of mak­
ing the allowance, that the mother must be in a situation which would require her, 
otherwise, to work regularly away from her home and family, and the allowance 
must be in such an amount as to enable her to remain at home with her family. 

The poor laws, on the other hand, contemplate the removal of a pauper to the 
county infirmary, and if he is found in the county where he has no legal settle­
ment, he is to be deported to the county which is legally charged with his support. 
Therefore, the very reasons which, in the one case underlie a stri1=t construction of 
the poor laws, in the other case made for a liberal interpretation of the mothers' 
pension law, in this regard. Again, section 1683-2 and succeeding sections of the 
General Code, as enacted, are placed, by the legislature, itself, in the juvenile court 
law, which, by force of section 1683-3, is to be "liberally construed to the end 
that proper guardianship may be provided for the child in order that it may have 
such attention and care as best subserves its moral and physical welfare, and that, 
as far as practicable, the child's parents, or guardian of such child, may be com­
pelled to perform their moral and legal duty in the interest of the child." 

Having regard to these controlling considerations, I am of the opinion that 
the phrase "in any county of the state," as used in the first sentence of section 
1683-2, is to be given its broad and primary meaning, and that, as a result thereof, 
legal residence on the part of the mother and child, in any county of the state, 
would entitle the mother to an allowance, by the juvenile court, in any county of 
the state, whether that county be the county in which the two years' residence has 
been established or not. 

However, the liberal construction, which I think the section requires, cannot be 
extended so as to fit the second case which you present, if your statement is in­
tended to describe a case in· which the mother and children have never acquired 
legal residence for a period of two years in any county of the state. That is to say, 
two years' legal residence in any county of the state is not to be computed or ascer­
tained by adding together periods of residence less than two years in different 
counties in the state. The mother and children must have resi?ed, legally, for two 
years, in some one county of the state. 

1027. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

FLOOR COVERING FOR STATE ARl\IORY l\IAY NOT BE PURCHASED 
FROM THE STATE ARMORY CONSTRUCTION FUNDS. 

The purchasing of a canvas floor coveri11g for a state anuory, to be used 011 the 
floor for drill purposes, cannot be made from the construction fund of the state 
armory, since such an item is not properly a part of tlze construction. 

CoLUMBus, OHio, June 30, 1914. 

HoN. BYRON L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR :-I have your letter of March 3rd, wherein you state: 

"The local board of control of the Sidney armory has requested the 
state armory board to provide a canvas floor covering for the drill hall. 
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This building was accepted on Saturday, February 28th., and it is necessary 
to use the floor for various civic purposes while the canvas covering will 
make it more suitable for drill purposes. In considering this request for 
floor covering the board found a very substantial balance in the certified 
construction fund for this armory, but the board was not sure if it could 
provide the floor covering from construction fund, as the floor covering 
might not be considered such part of the building as could be supplied un­
der the law." 
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It is elementary that for an item to properly come under the head of "con­
struction," it must become a permanent part of the building. A canvas floor cov­
ering would not be such part of the building as would authorize it to be paid for 
from the construction fund. 

I am, therefore, of the opinion that you may not expend any of said fund for 
that purpose. 

1028. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

CLOSING OF SALOONS ON ELECTION DAY. 

Tlze same rule of law applies to the closing of saloons on primary election day 
as on a general election day. 

CoLUMBUs, Omo, July 2, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

l\TY DEAR SIR :-Hon. Herman Fellinger, of Cleveland, enquired of this de­
partment as to whether or not the primary election laws require the saloons to be 
closed on the day of holding that election. Having examined into the matter we 
find an opinion rendered by Hon. U. G. Denman, on August 31, 1909," on the sub­
ject, to be found in the annual report of the attorney general, 1909-1910, page 118, 
copy of said opinion being as follows: 

PRIMARY ELECTION-SALOONS ~lUST BE CLOSED. 

"I beg to acknowledge receipt of your letter of August 31st, request­
ing t:nY opinion upon the following question: 

" 'Does the primary election or the general election laws require the 
saloons to be closed on the day of holding the primary election?' 

"Section 43 of the primary election law, 99 0. L., 214-224, is as follows: 
" 'All provisions and requirements of the law of the state to preserve 

and protect the purity of elections, and all the penalties for violation of 
such laws shall apply and shall be enforced as to all primary elections held 
under this act.' 

"The above section, in my judgment, refers to and adopts the follow­
ing sections of the Revised Statutes: 

" 'Whoever sells or gives away, any spirituous, vinous or malt liquors 
on any election day, or, being the keeper of a place where any such liquors 
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are habitually sold and drank, fails on any election day to keep the same 
closed, shall be fined not more than one hundred dollars and imprisoned 
not more than ten days.' 

"Section (1536-628a) R. S., Sec. 1838: 
" 'The mayor shall, three days previous to and on the day of any 

election issue a proclamation. to the public setting forth therein the sub­
stance of the enactments to prohibit the sale of intoxicating liquors on 
that day; and it shall be the duty of the mayor to take proper measures 
for the enforcement of such enactments.' 

"In my judgment, therefore, it is the duty of the mayor to publish his 
proclamation respecting the closing of saloons on the day of holding the 
primary election, and it is unlawful for any person, whether located within 
or outside of a municipality, to sell or to give away any intoxicating 
liquors on said day. 

"Very truly yours, 
"U. G. DENMAN, 

"Attorney General." 

I concur fully in the reasoning of l\fr. Denman. 
Section 4967 of the General Code, provides, amongst other things, as follows: 

"All statutory provisions relating to general elections, including the 
requirement that part of such election day shall be a legal holiday, shall, 
so far as applicable, apply to and govern primary elections." 

This provision is substantially the same as section 43 of the primary election 
laws. upon which General Denman relied for authority for his conclusion. 

Section 13197 of the General Code, provides: 

"\Vhoever sells or gives a way spirituous, vinous or malt liquors on an 
election day, or, being the keeper of a place where such liquors are habit­
ually sold and drank, fails, on an election day, to keep it closed, shall be 
fined not more than one hundred dollars and imprisoned not more than 
ten days." 

l.fy opinion is, therefore, that the same rule of law applies to the closing of 
saloons on primary election day as on the general election day. 

While you did not request this opinion, I am forwarding it to you inasmuch 
as we had already made the investigation; and as the question is an important one 
I am assuming the liberty of addressing it to you without request. 

Very truly yours, 
TIMOTHY s. HoGAN, 

Attorney General. 
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1029. 

OFFICES CO~!P.\TinLE-~lE~!BER OF BOARD OF ELECTIOX ARBI­
TR.\TOR BET\\"EEX THE YILL.\GE .\XD PL'BLIC SERVICE COR­
PORATIOX. 

There is 110 ilzcompatibility betwee11 tlze positioll of member of board of election 
a11d 011 arbitrator appoi11ted to go O'i:er matters at issue bet'<•'CCil a 'i.'illage a11d public 
service corporatioll, a11d, therefore, a member of the board of elcctiolls ca11 be 
chosc11 as o11e of such arbitrators. 

CoLt:MBt:S, 0Hro, July 7, 1914. 

HoN. RoBERT J. Bt:cHWALTER, Member of Board of Elections, Cillci111zati, Ohio. 

DEAR SIR :-Under date of June 22, 1914, you inquire: 

"Some of the political subdivisions, to wit: Villages 111 this county, 
are going to submit certain matters which are at issue between them and 
certain public service corporations to arbitration, and I belie\·e each side 
is to pick one arbitrator and the two to select a third. 

"\Vould the fact that I am a member of the board of elections in any 
way interfere with my being chosen as one of such arbitrators?" 

Section 5092, General Code, as amended in 103 Ohio Laws, 496, reads: 

"Xo person, being a candidate for an office to be filled at an election, 
other than for committeeman or delegate or alternate to any conYention, 
shall sene as deputy state supervisor or clerk thereof, or as a judge or 
clerk of elections, in any precinct at such election. A person serving as 
deputy state superYisor or clerk thereof, judge or clerk of elections con­
trary to this section shall be ineligible to any officf' to which he may he 
elected at such election." 

This section does not apply to the question in hand. 
The same person may hold two or more public positions if they are not in­

compatible. 
The rule of incompatibility of office is stated by Dustin, J., in State ex rei., vs. 

Gebert. 12 C. C. X. S., 274, where he says: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon, the other; or when it is physically impossible 
for one person to discharge the duties of both." 

You do not state whether you are to be selected as arbitrator by the village 
and paid from public funds or otherwise. I will assume, however, for the purposes 
of this opinion that the position of arbitrator in question is a public position. I do 
not deem it necessary to decide that question. 

The statutes do not prohibit deputy state superYisors of elections from being 
an arbitrator. The two employments are not subordinate one to the other, and they 
are not a check one 11pon the other. 

If it is physically possible for the same person to discharge the duties of both 
positions they are not incompatible. The physical possibility of performing the du­
ties of both positions is a question of fact to be determined by the requirements of 
the two positions. 
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It is my conclusion that a deputy state supervisor of elections may act as ar­
bitrator of a controversy between a village and a private corporation.' 

Respectfully, 

1030. 

TIMOTHY S. HOGAN, 
Attorney Genera/. 

DEPUTY STATE SUPERVISORS OF ELECTIONS-NOT PERMITTED TO 
FURNISH NOMINATION PETITIONS TO CANDIDATES AT THE EX­
PENSE OF THE COUNTY. 

Neither section 4819 nor section 4967, General Code, justify deputy state super­
visors of elections and deputy state supervisors and inspectors of elections to fur­
nish nomination petitions to candidates at the expense of the county. Each candi­
date must furnish the same for himself. 

CoLUMBUS, OHio, July 7, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your letter of June 22, 1914, is received in which you inquire: 

"Do sections 4819, General Code, and 4967, as amended 103 Ohio Laws, 
page 4S1, justify deputy state supervisors of elections and deputy state 
supervisors and inspectors of elections to furnish nomination petitions to 
candidates at the expense of the counties?" 

Section 4819, General Code, provides: 

"The deputy state supervisors for each county shall advertise and let 
the printing of ballots, cards of instruction and other required books and 
papers to he printed by the county; receive the ballots from the printer, 
and cause them to be securely sealed up in their presence in packages, one 
for each precinct, containing the designated number of ballots for each pre­
cinct, and make the necessary endorsements thereon as provided by law; 
provide for the delivery of ballots, poll books· and other required books 
and papers at the polling places in the several precincts; cause the polling 
places to be suitably provided with booths, guard rails and other supplies, 
as provided by law, and provide for the care and custody of them during 
the intervals between elections; receive the returns of elections, canvass 
them, make abstracts thereof, and transmit such abstracts to the proper 
officers at the times and in the manner provided by law, and issue cer­
tificates to persons entitled to them." 

Section 4821, General Code, provides in part: 

"All proper and necessary expenses of the board of deputy state super­
visors shall be paid from the county treasury as other county expenses, 
and the county commissioners shall make the necessary levy to provide 
therefor. * * *" 

These sections refer to expertses for elections, proper. 
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Section 4967, General Code, as amended in 103 Ohio Laws, 481, reads: 

"County boards of deputy state supervisors of elections shall have all 
the powers granted and perform all the duties imposed by the laws govern­
ing general elections, including furnishing materials and supplies, printing 
and distributing ballots, providing voting places, protecting electors, guard­
ing the secrecy of the ballot, and making rules and regulations not incon­
sistent with law, for the guidance of election officers. All statutory pro­
Yisions relating to general elections, including the requirement that part of 
such election day shall be a legal holiday, shall so far as applicable, apply 
to and govern primary elections. 
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Section 4991, General Code, as amended m 103 Ohio Laws, 510, reads in part: 

"All expenses of primary elections, including cost of supplies for elec­
tion precincts and compensation of the members and clerks of boards of 
deputy state supervisors, and judges and cler:ks of election, shall be paid 
in the same manner provided by law for the payment of similar expenses 
for general elections. * * *" 

These sections prodde for the payment of all proper expenses of the board of 
deputy state supervisors of elections in conducting primaries. 

The statutes do not specifically provide that the boards of elections shall pro­
vide prospective candidates with blank nomination petitions. 

Nomination petitions are to be filed with the board of deputy supervisors and 
then its duty as to these petitions begins. Nomination petitions are necessary to 
the person who seeks to be a candidate, but they are not necessary or required sup­
plies of the board of deputy state supervisors of elections in conducting a primary 
election. The board is not officially concerned in the circulation of petitions or in 
having the petitions of any particular candidate filed. It is concerned with provid­
ing the means of permitting the electors to choose between respective candidates 
who have filed nomination petitions. 

It is my opinion, therefore, that the board of deputy state supervisors of elec­
tions and the board of deputy state supervisors and inspectors of elections are not 
authorized to fumish blank nomination petitions to candidates at public expense. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1031. 

AGRICULTURAL CO::\L\IISSIOX-PO\VER OF SUCH CO::\L\IISSIOX TO 
ISSUE PROCESS FOR WITXESSES APPLIES OXLY TO CERTAIX 
HEARIXGS- INFOR::\fAL HEARINGS- CO::\DliSSIOX MAY PRE­
SCRIBE RULES FOR INFOR::\IAL HEARIXGS. 

Section 27 of the agricultural art empowering the commissio11er to issue process 
for witnesses in its hearings applies only to such hearings aud iuvestigatio11s as ex­
pressly authori:;ed in other parts of the act. 

The commissioner is impliedly authori:::cd to hold an informal hearing for the 
p11rpose of i11vestigatiug charges agailzst the state Z'eterinarian; in such case, how-
ever, testimo11y must be volu11tary. · 

The commissioner, under section 20, may prescribe rules a11.d regulations for 
the purpose of such informal hearing. 

CoLUMBUS, Omo, July 7, 1914. 

HoN. BENJ. F. GAYMAN, Secy. The Agricultural Commission of Ohio, Columbus, 
Ohio. 

DEAR SIR :-Under elate of June 30th, you requested my opinion as follows: 

"I desire to call your attention to sections 7, 22, 23, 24, 25, 26, 27, 28 
and 32, said sections being a portion of an act en! itlecl 'An act to create 

4 the agricultural commission of Ohio,' found on pages 304 and 341, inclusive, 
0. L., Vol. 103. 

"These sections relate to the powers of the agricultural commission of 
Ohio in conducting hearings and investigations. The commission desires 
particularly your opinion concerning the proper officer to serve the sub­
poenas and orders of the commission authorized in section 22 and whether 
or not the commission can pay from fund appropriated to it, for uses and 
purposes, fees of witnesses who are subpoenaed to testify before the com­
mission. 

"\Vithin a few weeks the commission will have a very important inves­
tigation to make and will be very glad if you can render us a prompt 
opinion covering the points upon which we are doubtful, as outlined above." 

Since receiving the above, you have, personally, in formed me that the inves­
tigation which your commission has in mind is in the nature of a hearing for the 
purpose of determining the foundation of certain complaints which hav-e been filed 
with your board, charging misconduct or inefficiency in office, of the state veteri­
narian. 

Sections 7, 22 and 32 of the agricultural commission act, above referred to, are 
as follows: 

"Sec. 7. Any innstigation, in.quiry or. hearing which the agricultural 
commission is empowered by law to hold .or to undertake, may be held or 
undertaken by or before any one member of the commission or before any 
member or members of the commission. All investigations, inquiries, hea'r­
ings, decisions, and orders made by any one or any two members of the 
commission shall when approved and confirmed by the agricultural com­
mission be deemed to be the order of the agricultural commission, and 
each members shall be responsible to the commission for the general work 
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of that one of the institutions or activities which the commission may allot 
to him ; all matters of general policy shall be decided by the entire com­
mission. 

"Sec. 22. The agricultural commission or any member thereof, the 
secretary and every person appointed by the commission to conduct in­
vestigations, inquiries or hearings shall, for the purposes contemplated by 
this act have power to administer oaths, certify to official acts, take depo­
sitions, issue subpoenas, compel the attendance of witnesses and the produc­
tion of books, accounts, papers, records, documents and testimony. 

"Sec. 32. Sheriffs and constables in the several counties shall execute 
all lawful orders of the agricultural commission in such counties, and im­
mediately communicate to the commission any notice given them under the 
provisions of law relating to live stock." 
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The provisions of section 7 are restriofed to such investigations, inquiries or 
hearings as the agricultural commission is empowered by law to hold. The terms of 
section 22 are limited to the same restriction which is expressed in section 7. The 
same may be said of section 32, with respect to the duties of sheriffs and con­
stables to execute lawful orders of the agricultural commission. 

The limitation referred to is the restriction upon investigations, inquiries and 
hearings expressed in section 7, confining the provisions of these statutes to such 
investigations, inquiries or hearings as the commission is empowered by law to 
hold or undertake. 

In brief, the commission is given power to "administer oaths, certify to official 
acts, take depositions, issue subpoenas, compel the attendance of witnesses and the 
production of books, accounts, papers, records, documents and testimony," only 
in those hearings and investigations which are expressly authorized and provided 
for by statute, e. g., the investigation of insect pests, plant diseases, the existence 
of infectious and contagious disease among live stock, the inspection of nursery 
stock, and other matters with respect to which the commission is given express 
power to investigate. 

Your commission is given no express power to hold hearings for the purpose 
of investigating charges against its officers or employes. There clearly exists an 
implied power, necessary and incidental to the proper administration of its offices. 
to look into and determine the requisite merit and fitness of its subordinates. Such 
a situation is covered by section 20 of the act in question. This section is as fol­
lows: 

"The agricultural commission shall adopt reasonable and proper rules 
and regulations to govern its proceedings and to regulate the mode and 
manner of all investigations, inspections and hearings not otherwise spe­
cifically provided for." 

This provision, which has express reference to those hearings and investiga­
tions not otherwise specifically provided for, would enable your board to provide 
reasonably for such a hearing as you have in mind. The power to provide such 
rules and regulations, however, must not be overstepped, and manifestly cannot 
be resorted to for the purpose of intruding upon the powers of the legislature. 
Your board, under this authority, manifestly could not impose obligations upon in­
dividuals to testify, or upon public officers to serve writs and orders in matters 
wherein the legislature, itself, has not seen fit to impose such duties. I am of the 
opinion, however, that your board may, with perfect propriety, fix a date for the 
purpose of looking into and examining the complaints in question. You might 
notify the complaining parties to have present, on this date, such witnesses and 
matters of evidence as they desire to present, find also the officer in question to 

30-A. G. 
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have present such parties and matters of evidence as he might desire to have on 
hand for purposes of defending himself against the charges to be considered. 
Such reasonable rules and regulations might be adopted for the orderly hearing 
of the representatives of both parties, with method and dispatch. 

My conclusion in brief, therefore, is that the agricultural commission has no 
power of compulsory process with respect to the matter in question, but that they 
may readily provide a hearing, whereupon all information, voluntarily offered, may 
be considered. 

I may further say that, in the event that it is considered more desirable to 
have compulsory process, that the civil service commission, under section 486-18, 
General Code, is empowered to make investigations for the purpose of ascertain­
ing the manner in which officers and employes in the classified service are per­
forming their duties, and under section 486-7 of the General Code, they may sub­
poena and require attendance of witnesses and all necessary evidence in the course 
of such investigation. 

While the question asked by you is much broader than the scope of this opinion, 
yet, since you have stated that the investigation which your commission had in 
mind was of the state veterinarian, I haye confined my answer solely to such 
question. Therefore, you will understand that this opinion in no way, undertakes 
to answer the question as to the power of your commission in any investigation 
other than the one relating to the state veterinarian. 

1032. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SECTION 13 OF THE PRIVATE BANK ACT DOES NOT APPLY TO MU­
NICIPAL FUNDS. 

Section 13 of the private bank act making it lawful to designate private banks 
as depositories for municipal funds, and the provision as to the deposit not being 
in excess of the capital stock and surplus being no longer contained in the section 
relating to the deposit of mrmicipal funds, the fact that a private bank has 110 capital 
stock would not disqualify it from being designated as a depository for municipal 
funds. Section 4515, General Code, contains a provision. that there shall not be 
deposited in any one bank an amount in excess of the paid in capital stock and sur­
plus of said bank; the above rule does not apply to municipal funds. 

CoLUMBUS, OHIO, July 7, 1914. 

RoN. L. E. HARVEY, Village Solicitor, Bradford, Ohio. 

DEAR SIR :-On June 8, 1914, you made the following request for my opinion: 

"Would you kindly favor me with an opunon as to whether or not a 
private bank which has complied with the provisions of the new banking 
law is eligible to bid for municipal funds although the private bank has 
no capital stock?" 

Section 13 of an act entitled "An act to provide for the examination, regula­
tion, supervision and dissolution of certain banking concerns" (commonly known 
i!? t)le private P<ln!<: act) 10~ Q. L.1 379, provid~s; 
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"Whenever any of the funds of the state, or any of the political sub­
divisions of the state, shall be deposited under any of the depository laws 
of the state, every corporation, person, partnership and association coming 
within the purview of this act shall be permitted to bid upon and be desig­
nated as depositories of such funds upon furnishing such security or se­
curities therefor as is prescribed by the laws of the state of Ohio; pro­
vided, however, that there shall not be deposited with any such corpora­
tion, persons, partnership, or association by any such political subdivision 
an amount in excess of $500,000, nor in any event an amount in excess of 
fifty (50) per cent. of the amount of the funds of such political subdivis­
ion so at any time to be deposited." 

Sections 4294, et seq., of the General Code, provide for the deposit of 
municipal funds. 

Section 4295, as it formerly stood, contained the provision: 

"But there shall not be deposited in any one bank an amount in ex:­
cess of the paid in capital stock and surplus of such bank, and not in any 
event to exceed $1,000,000." 

This section was amended by an act found in 103 0. L., 113, and in this 
amendment the above quoted restriction was eliminated. Therefore, section 13 of 
the private bank act, making it lawful to designate private banks as depositories 
for municipal funds, and the provision as to the deposit not being in excess of the 
capital stock and surplus being no longer contained in the section relating to the 
deposit of municipal funds, the fact that a private bank has no capital stock would 
not disqualify it from being designated as a depository for municipal funds. 

This, however, does not apply to m"unicipal sinking funds, the deposit of which 
is provided for by sections 4515, et seq., General Code. 

Section 4515 contains a provision that there shall not be deposited in any one 
bank an amount in excess of the paid in stock and surplus of said bank. 

In my opinion, as section 13 of the private bank act does not repeal by im­
plication this provision of section 4515 (nor any similar provision found in any of 
the depository laws of the state) a private bank, without capital stock, cannot qual­
ify as a depository for funds belonging to the sinking fund. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1033. 

TAXES AND TAXATION-BOND ISSUE-ENLARGING AND E\IPROVING 
A l\IUNICIPAL WATER WORKS PLANT-SINKING FUND AND IN­
TEREST LEVIES-ORDINANCE-LONGWORTH ACT. 

A 11 ordina11ce autlzori=i11g an issue of bonds for extending, enlarging and iuz­
proving a municipal water works pla11t, provide_s for the levy of a sinking fund, and 
interest tax sufficieut to pay the bonds. The fact that the bonds were authorized 
by vote of the people are together not sufficient to determine whether the issue is to 
be considered in arriving at the debt limitations of th.? city under the Longworth 
act. 

CoLUMBUS, OHio, July 7, 1914. 

Bureau of Inspection and Supervision Public Offices, Departme1zt Auditor of State, 
Columbus, Ohio. • 

GENTLEMEN :-I beg to acknowledge receipt of your letter of April 28th re­
questing my opinion upon the following question: 

"An ordinance authorizing an issue of bonds for extending, enlarging 
and improving a municipal water works plant provides: 

" ' (Section 5). That there be and hereby is levied annually until the 
redemption of the above described indebtedness upon the taxable prop­
erty in the city of Cincinnati, a sum sufficient to pay the interest and sink­
ing fund charges on the above described indebtedness.' 

"Said bonds were authorized by vote of the people. 
""Question: Is said issue to be considered in arriving at the debt lim­

itations of said city under the Longworth act?" 

Your question involves consideration of section 3949, General Code, being a part 
of the so-called Longworth law in its revised form. 

This section provides in part that, 

"T n ascertaining the limitations of one per cent., four per cent. and 
eight per cent. herein prescribed, the following bonds shall not be consid­
ered: 

* * * * * * * * * * 
"f. Bonds issued for the purpose of * * * improving and extend­

ing waterworks when the income from such waterworks is sufficient to 
cover the cost of all operating expenses, interest charges and to pass a 
sufficient amount to a sinking fund to retire such bonds when they become 
due.'' 

You do not state in your letter whether or not as a matter of fact the water­
works to be extended and enlarged produces an income sufficient to provide for all 
operating expenses and to pay the interest charges and sinking fund requirements 
of the bonds in addition to other bonds which may have been issued for the orig­
inal construction of the waterworks or their previous extension and enlargement. 
The only suggestion which is found in your Jetter along this line is the fact that 
the bonds were authorized by a vote of the people. 

Under section 3942, General Code, which I do not quote, the council of a mu­
nicipal corporation desiring to issue bonds, may submit the issue to a vote of the 
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people, whether the debt limits require such submission or not. This section en­
ables council to submit the policy of issuing bonds for a given purpose to a vote of 
the people, even though such submission is not necessary in order to avoid the 
operation of one of the limitations upon the bonded indebtedness of the city nor 
to obtain more latitude in the levying of taxes under the provisions of section 
5649-2, General Code, popularly known as the "Smith law." 

Therefore, the mere fact that council has secured the approval of the electors 
before issuing the bonds in question does not indicate anything with respect to the 
application of paragraph "f" of section 3949, General Code. 

The fifth section of the ordinance quoted by you may also be considered as an 
intimation that the bonds are within paragraph "f" of section 3949. 

Said paragraph "f" is not conditioned upon the actual payment of the interest 
charges and sinking fund requirements of the bond issue out of the operation rev­
enues. Its conditions are satisfied if the revenues are sufficient to pay such interest 
charges and to provide for such sinking fund requirements. The theory seemingly 
is that if the operation revenues are sufficient for these purposes they will relieve 
the burden of taxation and perhaps avoid the incurring of other indebtedness even 
though not directly applied to these purposes. At any rate the plain language of 
section 3949, paragraph "f" is such as seemingly to negative the idea that it is neces­
sary for the operation revenues actually to be applied to the objects therein re­
ferred to in order that the waterworks bonds may be exempt from computation 
in ascertaining any one of the debt limitations. 

Section 3959, General Code, provides for applying the surplus of waterworks 
revenues to the payment of bonded interest and the liquidation of bonded indebt­
edness. The same section also requires that taxes levied and assessed for water­
works purposes shall be applied by the council to the creation of a sinking fund 
and for the payment of an indebtedness and for no other purpose whatever. This 
section then does uot require surplus revenues to be used in the liquidation of 
bonded indebtedness, but on the contrary prohibits the use of tax levies to pay 
current expenses and authorizes the use of such levies for the liquidation of bonded 
indebtedness. 

It follows from a joint reading of the two sections last considered that there 
is no requirement that waterworks revenues over and above the actual cost of 
operation be used for sinking fund purposes. On the contrary section 3959 ex­
pressly authorizes them to be used for extensions and betterments. Yet even if 
so used and accumulated into a surplus for that purpose, if they are sufficient to 
pay sinking fund and interest charges of a bond issue after deducting operating 
expenses, the bonds are not to be counted in ascertaining any of the debt limita­
tions. 

But section 5 of the ordinance, as you quote it, suggests another consideration 
illustrated by my opinion to your department in the matter of the application of 
article XII, section 11 of the constitution to special assessment bonds of municipal 
corporations. As stated in that opinion, to the extent that the taxing power of 
the subdivision may be exerted for the payment of bonds and the creation of a 
sinking fund, it must be exerted in the ordinance authorizing their issue. As also 
stated therein, the provision for an annual tax levy which the constitution requires 
need not be such as to provide exclusively for the retirement of the bonds and 
to preclude the application of other revenues, such as in this instance, the water 
rents in excess of operating expenses, to the same purpose. So that it would by no 
means follow because a municipal corporation in complying with article XII, sec­
tion 11 of the constitution had provided for the annual levy and collection of a 
tax sufficient to pay the interest and sinking fund requirements of the bond issue, 
that no other revenues are to be applied thereto. In point of fact, although such 
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a provisiOn as section 5 of the ordinance which you quote would have to be in­
cluded in every waterworks bond issue, it might, nevertheless, so happen that 
no taxes would ever be levied under such a provision on account of the applica­
tion of surplus water rentals to the liquidation of the bonds. 

From all these considerations, then, I conclude that the necessary premise upon 
which to base a categorical answer to your question is not found in the facts 
stated in your letter. Accordingly, I am unable to state whether the issue of bonds 
which you describe is to be considered in arriving at the debt limitations of said 
city. 

~034. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

KENT STATE NORMAL SCHOOL-AGRICULTURAL BUILDING AND 
TRAINING SCHOOL-RESTRICTION CONTAIN ED IN 1913 APPRO­
PRIATION BILL AS TO THE AMOUNT TO BE SPENT ON AGRICUL­
TURAL BUILDING AND TRAINING SCHOOL NOT CARRIED IN 1914 
APPROPRIATION BILL. 

Although the original appropriation bill for 1913 for the Kent state normal 
school for an agricultural building and training school specified that such building 
was to cost not to exceed $100,000, yet the budget bill of 1914 for construction and 
betterments for said normal school appropriated a lump sum of $151,000 without 
further specification of the amount to be expended for the agricultural building and 
training school. Since the appropriation for .the budget bill is made without restric­
tions as to building or improvement for which the amount appropriated for con­
struction and betterments must be used, the said normal school is authorized to e.r­
pend to exceed $100,000 for the agricultural building and training school, there being 
no expressed intention of the legislature to continue the restriction contained in the 
appropriation bill of 1913. 

CoLUMBUS, Omo, July 7, 1914. 

RoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of May 13th, wherein you state as 

follows: 

"Your written opinion is respectfully requested on the following matter: 
"Appropriations were made for the Kent state normal school as follows : 

"1913-103 0. L., p. 624: 
" 'Agricultural building and training school, cost not to exceed 

$100,000.00 ---------------------------------------------- $50,000 00' 

"1914-103 0. L., p. 644: 
" 'Agricultural building and training schooL__________________ $50,000 00' 

"1914-Special Session: 
" 'Maintenance F-10 (construction and betterments)---------- $151,000 00' 
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"Inasmuch as the first appropriation (1913) specified the cost should 
not exceed $100,000.00, would it be legal for said institution to erect a build­
ing with an estimated cost of $147,000.00, the additional amount to be paid 
from the budget appropriation of 1914?" 
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It will appear from the above statement that the eightieth general assembly 
appropriated in its appropriation bill for 1913, $50,000.00 for the agricultural building 
and training school, but specified therein that it should not cost to exceed $100,-
000.00, and then the 1914 appropriation, which was passed at the same session of 
the legislature, appropriated ·the balance of $50,000.00. However, the last named 
appropriation bill for 1914 was repealed and a new appropriation bill on an entirely 
different plan was enacted and known as the budget bill. Under such plan the 
amounts that were given the Kent state normal school for "construction and better­
ments" were placed under what is known as "maintenance F-10," and the amount 
thereof was fixed at $151,000.00. 

The budget bill did not undertake to further classify the $151,000.00, and it 
has been the ruling of this department that there was no power to go back of the 
classified budget as the same was passed by the legislature. Such being the fact, 
there is at the disposal of the Kent state normal school for "construction and bet­
terments" the entire sum of $151,000.00 without any restriction or limitation what­
ever, and while it is true that in the appropriation of the original $50,000.00 for the 
agricultural building and training school as found in the 1913 appropriation bill the 
legislature at that time restricted the entire cost of the building not to exceed $100,· 
000.00, yet I do not believe in view of the unrestricted appropriation of $151,-
000.00 that the legislature can be presumed to have intended the restriction as found 
in the 1913 appropriation bill to continue. Had the legislature intended the restric­
tion to continue it would in its general appropriation of $151,000.00 have again spe­
cified that only $50,000.00 of such amount was to be used for said agricultural 
building and training school. Not having done so it is my opinion that the restriction 
contained in the 1913 appropriation bill has been removed. Therefore, in answer 
to your question I am of the opinion that it would be legal for said institution to 
erect an agricultural building and trainin5 school at an estimated cost of $147,000.00, 
the additional amount to be paid from the budget appropriation o£.1914, providing, 
of course, that there are still funds sufficient in the 1914 appropriation for "con­
struction and betterments" to pay said additional amount. 

1035 . 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

. OHIO BOARD OF ADMINISTRATION-RIGHT TO RESCIND MISTAKE 
MADE BY THE BOARD OF MANAGERS OF THE OHIO PENITEN­
TIARY. 

The state board of administration, which is tlze successor of the board of man­
agers of the Ohio pcnitmtiary, has full powers to rescind an actio11 taken by mis­
take of the boatd of managers. 

CoLUMBus, OHIO, July 7, 1914. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I have your letter of June 26, 1914, submitting papers in the mat­

ter of the petition of frank Hironomous, No. 37886, and asking whether or not the 
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board has power to rescind the action of the former board of managers of the Ohio 
penitentiary in this case. The facts submitted are these: 

On December 31, 1909, one William Davis, escaped from the Ohio penitentiary 
and one Frank Hironomous, a paroled prisoner working in Columbus, was accused 
by prison officials of assisting Davis to escape. Hironomous seeing his picture in the 
papers with an offer of reward for his capture, and knowing that if captured he 
would be returned to prison, fled to Canada. At the next meeting of the board of 
managers of the penitentiary, Hironomous' parole was declared violated and he 
was entered on the prison journal as a delinquent. This action of the board of 
managers caused him to lose his "good time," owing to the provisions of section 
2174, General Code, which reads: 

"A prisoner violating the conditions of his parole or conditional re­
lease, having been entered in the proceedings of the board of managers 
and declared to be delinquent, shall thereafter be treated as an escaped 
prisoner owing· service to the state, and, when arrested, shall serve the un­
expired period of the maximum term of his imprisonment. The time from 
the date of his declared delinquency to the date of his arrest shall not be 
counted as a part of time served."· 

The "good time" lost by Hironomous on his ten-year sentence amounted to three 
years and eight months. Later Hironomous was arrested in Canada and returned 
to the Ohio penitentiary on the 27th day of August, 1910, and is now confined in 
that institution. His "short time" on his ten-year sentence expired on March 12, 
1914, and he is now serving the three years and eight months' "good time" which 
was taken from him by reason of the board's revocation of his parole. 

It is now made clear by a statement of former Deputy Warden Charles L.
1 

Resch, the present sheriff of Franklin county, Ohio, that the prison officials were in 
error in suspecting and accusing Hironomous of any connection with the escape 
of Davis, and that the man who assisted Davis was one O'Donnell, as later discov­
ered by Deputy Warden Resch. The question now is, can the Ohio board of admin­
istration, which has succeeded to the powers and duties of the former board of 
managers of the penitentiary, correct the mistake made by the former board and 
thereby restore to Hironomous the time taken from him by reason of such mistake. 

This question is one that can be easily answered. The board of managers de­
clared Hironomous' parole revoked under a mistaken idea of the facts and the 
Ohio board of administration now has full power to rescind such action and restore 
said Hironomous to his former status. The power to make an order carries with it 
the power to rescind it, if it has been issued through mistake, when the rights of 
third parties have not intervened. 

It appears from the papers submitted that the board of managers revoked Hi­
ronomous' parole because they believed he had assisted Davis to escape. If your 
board now is of the opinion that Hironomous was not guilty of this offense and 
desires for that reason to restore him the three years and eight months "good 
time" taken, I am of the opinion that you may do so. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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ELECTRIC LIGHT PLANT-RIGHT OF A VILLAGE TO SELL ELECTRIC 
CURREXT TO A TO\VXSHIP WITHIX THE VILLAGE FOR THE PUR­
POSE OF BEIXG RESOLD TO AXOTHER VILLAGE. 

A village O'i.<ming and operating a11 electric light plant may not legally contract 
with a partnership within the municipal limits, to furnish said partnership electric 
mrrent for the purpose of being resold by the partnership to another village. 

CoLUMBUS, OHIO, July 7, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of May 28, 1914, you wrote asking my opinion as 

follows: 

"May the board of public affairs, having the control and management 
of a village electric light plant, legally contract with a partnership com­
posed of resident citizens of the municipality to furnish current, which 
in turn will be sold by said partnership firm to a village situated four miles 
distant from the municipality owning and operating the electric light plant?" 

By section 3618 of the General Code, municipal corporations are given power: 

"To establish, maintain and operate municipal lighting, power and heat­
ing plants, and to furnish the municipality and the inhabitants thereof with 
light, power and heat to procure everything necessary therefor, and to ac­
quire by purchase, lease or otherwise, the necessary lands for such purposes, 
within and without the municipality." 

By section 3990, General Code, a municipality may not only erect electric light 
plants, but may purchase or, if necessary, appropriate existing plants within the 
municipality belonging to any person or company. 

As indicated by the provisions of section 3618 of the General Code, the purpose 
for which a municipality is authorized to establish, maintain and operate an electric 
light plant, is to supply its own needs and the needs of its inhabitants. Under this 
power, the municipality may undoubtedly furnish electricity to any person or con­
cern within the city limits, for domestic or commercial lighting. The provisions of 
this section, however, carry no implication of power in the municipalty to furnsh 
electricity to persons or concerns outside of its limits, nor to furnish the same to 
persons and concerns within the municipality, for purposes other than their own use 
for light, heat and power. 

Pertinent to the consideration of the inquiry here presented, I note the pro­
visions of section 6 of article XVIII of the state constitution, adopted September 3, 
1912, and the provisions of section 3809 of the General Code, as amended in 103 
Ohio Laws, 526. These provisions are as follows: 

Sec. 6, Art. XVIII, Con. : 

"Any municipality, owning or operating a public utility for the pur­
pose of supplying the service or product thereof to the municipality or its 
inhabitants, may also sell and deliver to others any transportation service of 
such utility and the surplus product of any other utility in an· amount not 
exceeding in either case fifty per centum of the total service or product 
supplied by such utility within the municipality." 



Section 3809 of the General Code: 

"The council of a city may authorize, and the council of a village may 
make, a contract * * * for the leasing of the electric light plant and 
equipment, * * * of any person, firm, company or municipality or 
for the purchase of electric current for furnishing light, heat or power 
to such municipality or the inhabitants thereof for a period not exceeding 
ten years, and the requirement of a certificate that the necessary money is 
in the treasury, shall not apply to such contract * * *" 

As I understand the question here made, its solution depends entirely upon a 
consideration and construction of the provisions just noted; for certainly aside from 
the provisions of section 6, article XVIII of the constitution, no authority exists 
in a municipality, on the one hand, to furnish electric current to others than its 
inhabitants for their own use for light, heat or power; nor, on the other hand, 
aside from the provisions of section 3809, does there exist any authority in a mu­
nicipality to purchase electric current for the purpose of using the same to meet 
its own needs or for distribution to its inhabitants. 

From a consideration of the provisions of section 3809, General Code, above 
noted, it is apparent that if it can be here determined that the partnership desiring 
to purchase electric current from the village owned and operating the electric light 
plant may lawfully do so, no obstacle is presented with respect to the right of the 
other village to purchase such current from said partnership; and the whole question 
resolves itself, then, to the consideration whether, by force of the provisions of the 
constitution, above noted, the municipal corporation owning and operating the 
electric light plant, has power to sell the same to a partnership composed of resident 
citizens of the municipality in which said electric light plant is located. 

Aside from the provisions of the constitution, there can be no doubt but what a 
municipality, owning and operating an electric light plant, could furnish electric 
current to a partnership, located and doing business in such municipality, but such 
current could be sold to the partnership for only: its own private or commercial use, 
for light, heat or power, and could not be sold to it by such municipality for the 
purpose of being resold by such partnership to other persons. 

Taking the provisions of the section of the constitution under consideration, it 
will be noted that they provide that any municipality, owning and operating a public 
utility for the purpose of supplying the service or product thereof, to the municipal­
ity or its inhabitants, may also sell and deliver to others, any transportation service 
of such utility and the surplus product of any other utility, in an amount not ex­
ceeding, in either case, fifty per centum of the total service or product supplied by 
such utility, within the municipality. I have no doubt but that a partnership, located 
in a municipality, owning and operating an electric light plant, and composed of 
citizens of such municipality, is an inhabitant of such municipality, within the pur­
view of section 3618 of the General Code, authorizing such municipality to furnish 
electricity to its inhabitants for light, heat or power, nor that such partnership is an 
inhabitant, within the meaning of section 6, article XVIII of the constitution. 

The authority of the provisions of this section of the constitution only goes 
to the right of a municipality owning and operating,an electric light plant as a public 
utility, to sell its product to others than its inhabitants to whom, prior to the adoption· 
of the constitutional provisions, the municipality might furnish electric current for 
purposes of light, heat or power. It results from this consideration that the author­
ity of the constitutional provisions is limited to sales of electtic current by such 
municipality, to persons, natural or artificial, outside of and beyond its corporate 
limits; and that with respect to the question here made, although the village owning 
and operating the electric light plant, might legally sell surplus current, within the 
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limitations of the constitutional provisions, to the other village in question, the 
village owning and operating such electric light plant cannot sell the same to any 
person or concern within the corporate limits for purpose of resale. In conclusion 
I may add that I am inclined to the view that a municipality owning and operating 
an electric light plant is not authorized to sell electric current to persons and con­
cerns outside of the corporate limits for any purpose other than the use of the 
same by such persons or concerns for light, heat or power. With respect to the 
question here presented, however, it is enough to know that such municipality is 
not authorized to sell current to persons and concerns within its limits for any 
purpose other than the use of such current for the purposes indicated by section 
3618, General Code. 

I am, therefore, of the opinion that the board of public affairs, having the con­
trol and management of a village electric light plant, may not legally contract with 
a partnership composed of resident citizens of the municipality, to furnish to such 
partnership, current for the purpose of being resold by said partnership to another 
village. · 

1037. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PROPER CUSTODIAN OF LIBRARY FUNDS-CITY ;TREASURER-HOW 
BILLS FOR MAINTENANCE OF LIBRARY MUST BE PAID-CITY AU­
DITOR. 

The city treasurer is the proper custodia~~ of money appropriated by the city 
council for the tt..se of library trustees appointed under section 4004, General Code, 
since there', are no statutes creating such board of trustees, and prescribi1~g their 
duties whi~h would entitle the board to co11trol funds appropriated by council, for 
its purposes. All bills for the maintena11ce of the library must be paid under the 
direction of the board of trustees on a voucher signed by the auditor and drawn on 
the city treasurer, in accordance with section 3795, General Code. 

CoLUMBUS, OHIO, July 7, 1914. 

RoN. IRA R. WADE, City Solicitor, Fostoria, Ohio. 
DEAR Sm :-Under date of May 22nd, you request my opinion as follows: 

"The city of Fostoria has a board of library trustees appointed under 
section 4004 of the General Code, and appropriates $2,000 a year for the 
maintenance of a free public library. This board of trustees has organized 
and elected one of their number treasurer, and has demanded that the city 
pay over this $2,000 to the treasurer of their board. The city auditor con­
tends that the city treasurer is the proper custodian of these funds, and that 
all bills for maintenance of library must be paid out on vouchers signed by 
him and drawn on the city treasurer, and has refused to issue a voucher to 
pay this amount over to the treasurer of the board of library trustees. 

"Will you please advise me which of these two officers is entitled to this 
money, and whether or not the library board can pay their bills and ac­
counts without having voucher signed by the city auditor." 
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Section 4297, 4298, 4300, 4301 of the General Code, are as follows: 

"Sec. 4297. The treasurer shall keep an accurate account of all moneys 
by him received, showing the amount thereof, the time when, from whom, 
and on what account received, and of all disbursements by him made, show­
ing the amount thereof, the time when, to whom, and on what account 
paid. He shall so arrange his books that the amount received and paid on 
account of separate funds, or specific appropriations, shall be exhibited in 
separate accounts. In addition to the ordinary duties of such officer, he 
shall have such powers and perform such duties as may be required by or­
dinance of the corporation not inconsistent with this title, and not incom­
patible with the nature of his office. 

"Sec. 4298. The treasurer shall demand and receive from the county 
treasurer taxes levied and assessments made and certified to the county 
auditor ·by authority of the council, and by the auditor placed on the tax list 
for ~ollection, and from persons authorized to collect or required to pay 
them, moneys accruing to the corporation from judgments, fines, penalties, 
forfeitures, licenses, and costs taxed in the mayor's or police courts, and 
debts due the corporation, and he shall disburse them on the order of such 
person or persons as may be authorized! by law or ordinance to issue orders 
therefor. 

"Sec 4300. The treasurer shall receive and disburse all funds of the 
corporation including the school funds, and such other funds as arise in or 
belong to any department or part of the corporation go'vernment. 

"Sec. 4301. On the first Monday of February and August in each 
year, the county treasurer shall pay over to the treasurer of the corpora­
tion all moneys received by him up to that date arising from taxes levied 
and assessments made belonging to the corporation." 

Under these sections the control of all municipal funds is given to the treas­
urer. and he is required to maintain a detailed record and account of all receipts 
and disbursements of all municipal funds. 

Sections 4276 and 4285 are as follows: 

"Sec. 4276. The auditor shall keep the books of the city, exhibit ac­
curate statements of all moneys received and expended, and of all prop­
erty owned by the city and the income derived therefrom, and of all taxes 
and assessments. 

"Sec. 4285. The auditor shall not allow the amount set aside for any 
appropriation to be overdrawn, or the amount appropriated for one item 
of expense to be drawn upon for any other purpose, or unless sufficient 
funds shall actually be in the treasury to the credit of the fund upon which 
such voucher is drawn. When any claim is presented to him, he may re­
quire evidence that such amount is due, and for this purpose may summon 
any agent, clerk or employe of the city, or any other person, and examine 
him upon oath or affirmation concerning such voucher or claim." 

Under these sections it is made the duty of the auditor to keep up accurate 
records and accounts of all moneys received and expended, on the part of the mu­
nicipality, by or in behalf of any and all of its departments. 

Section 3795, General Code, is as follows: 

"The taxes of the corporation shall be collected by the county treasurer 
and paid into the treasury of the corporation in the same manner and under 
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the same laws, rules and regulations as are prescribed for the collection 
and paying over of state and county taxes. The corporation treasurer 
shall keep a separate account with each fund for which taxes are asse;sed, 
which account shall be at all times open to public inspection. (:nless ex­
pressly othertlise provided by la1''• all 111011ey collected or recei·ved 011 behalf 
of the corpo,·ctioll shall be promptly deposited ill. the corporatiol! treasury in 
tile af>/'ropriate fu11d, a11d the treasurer shall thereupon give notice of such 
deposit to the auditor or clerk. L'nless other-wise provided by law, 110 money 
shall be drau:n from the treasury except upon the warrant of the auditor 
or clerk pursuant to the appropriation by council.'' 

The moneys appropriated by council for the benefit of the library board, or 
moneys derived from the general taxes of the corporation, and such moneys must 
be paid into the municipal treasury and controlled and disbursed in the manner 
set forth in the above statutes. 

Sections <:004 to 4013 of the General Code, provide for a board of library trus­
tees, charger! with the custody, control and administration of free public municipal 
libraries. 

Section 4005 empowers such trustees to employ librarians and assistants, fix 
their compensation, adopt the necessary by-laws and regulation for the protection 
and government of the libraries, and all property belonging thereto, and exercise 
all of the powers and duties connected with and incident to the government and 
maintenance thereof. 

I find nothing in these statutes creating such board of trustees and prescribing 
their duties, which would entitle the board to the control of funds appropriated 
by council for its purposes, in contravention to the statutes above set forth, provid­
ing for such control through the auditor and treasurer of the corporation. 

I am of the opinion, therefore, that the city treasurer is the -proper custodian 
of these funds, and that all bills for maintenance of libraries must be paid out 
under the direction of the board of trustees, on voucher signed by the auditor and 
drawn on the city treasurer in accordance .with section 3795 of the General Code. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1038. 

PRIMARY ELECTION NOT A GENERAL ELECTION. 

The state primary electiott to be held this year is not a regular general election, 
within the meaning of section 4227-1, General Code. 

CoLUMBUS, OHIO, July 7, 1914. 

HoN. CLARE CALDWELL, City Solicitor, Niles, Ohio. 
DEAR SIR :-Under date of June 12, 1914, you request my opinion as follows: 

"Section 4227-1 and those following (103 Laws, 211), provide for a 
vote at the next regular or general election upon proper referendum peti­
tions before an ordinance becomes effective. The question in my mind is 
whether or not the primary election held August 11th, can properly be 
called a regular or general election. Referendum petitions are now being 
circulated upon an ordinance passed on June 6th in our council. If the 
primary is a general or regular election the question should be voted upon 
then. If not, it should wait until November. 

"The term 'general election,' as defined by section 4948 is confined to 
the November election. It would seem that if the question could be con­
sidered at the primary it would be for the reason that the primary is a 
regular election." 

The term "general election," is defined in section 4948, of the General Code, as 
follows: 

"Unless inconsistent with the context, the words and phrases in this 
chapter shall be construed as follows : * * * The words 'general elec­
tion' the November election in the years when state and county officers 
are to be elected. * * *" 

Section 4826, appearing in 103 0. L., p. 23, is as follows: 

"All general elections for elective state and county offices and for 
the office of judge. of the court of appeals shall be held on the first Tuesday 
after the first Monday of November in the-even numbered years. All votes 
for any judge for an elective office except a judicial office, under the au­
thority of this state, given by the general assembly, or by the people, shall 
be void." 

I am of the opinion, therefore, that your interpretation of the term "general 
election" is correct, and that such term must be restricted to those elections which 
are held in November for state and county offices, which are held in the even num­
bered years. 

In an opinion rendered to Honorable Don ]. Young, prosecuting attorney, Nor­
walk, Ohio, under date of February 27, 1912, I said: 

"Then again, the requirement of the present primary election law only 
applies to voluntary political parties or associations, which at the next· pre­
ceding general election polled in the state or any district, county or sub­
division thereof, or municipality, at least ten per cent. of the entire vote 
cast (section 4949, G. C.), and as the object of the legislature in providing 
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for the submission of the question of the issuance of bonds must have been 
to obtain an expression of the whole of the entire electorate at the election 
whereat eYery voter of the county would be eligible to vote, it is readily 
perceived that this could not always be had at a primary election, limited as 
it is to partisan voters. The right of the independent voter and of the 
Socialist or other party voter whose party may not have received the re­
quired percentage at the next preceding election to have his vote recorded 
for or against the bond issue must be jealously preserved. 

"I am, therefore, of the opinion that the primary election is not such 
an election as is included in the phrase 'regular election' contained in sec­
tion 3077, General Code." 

I am of the opinion that the same argument applies to referendum elections held 
in a municipality, and that the term "regular election" can have no application to 
primaries. 

My conciusion is, therefore, that a primary may not be considered a "regular" 
or a "general" election within the meaning of the initiative and referendum act. 

1039. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

·wHEN HAMS AND BACON ARE TO BE CONSIDERED IN PACKAGE 
FORM. 

Hams and sides of bacon, when the covering is burlap, paper, gelatin, or cloth, 
are to be co11sidered in package form, within the meaning of sectio11 13128, Generai 
Code. 

COLUMBUS, Omo, July 7, 1914. 

HoN. S. E. STRODE, Member Agricultural Commission of Ohio, Columbus, Ohio. 
DEAR SrR :-Under date of I une 12, 1914, you request my opinion whether !Jams 

and sides of bacon when covered with burlap, paper, gelatin or cloth, are to be con­
sidered in package form within the meaning of section 13128 of the General Code. 

Section 13128 is as follows: 

"Whoever puts up or packs goods or articles sold by weight, into a case 
or package, and fails to mark thereon the gross, tare and net weights thereof 
in pounds and fractions thereof, or, with intent to defraud, transfers a brand, 
mark or stamp placed upon a case or package by a manufacturer, to another 
case or package, or, with like intent, repacks a case or package so marked, 
branded or stamped with goods or articles of a quality inferior to those of 
such manufacturer, shall be fined not more than five hundred dollars or im­
prisoned not more than six months, or both." 

The word "pack" is defined in Funk & Wagnall's Standard Dictionary as 
follows: 

"To dispose with orderly arrangement in compact shape for convenience 
in carrying, keeping, or handling; to stow in any receptacle, as a box, a 
barrel, or package. 
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"To fill compactly or to overflowing; also to crowd together in close 
order. To compress tightly; press into a hard, dense mass." 

The word "package" in the same work is dc:-fined as follows: 

"An article or a quantity of anything wrapped up or bound together." 

Question arises as to whether or not the wrapping of a single article, such as a 
ham or bacon, might be considered as a putting up or packing. The definition of 
the term "pack," as above set forth, seems to comprehend primarily the putting 
up or packing of either bulk substance or of articles, several of which are packed 
and sold together in a compact bundle or package. In other words, there is a pos­
sibility that the language used by the legislature in this section might have no appli­
cation to wrapping a single article, as opposed to packing numerous articles or a 
bulk substance. 

The definition of the term "package," as above set forth, has a clear application 
to a wrapped single article. 

From the defmition of the word "pack," as above quoted, I am of the opinion 
that one who wrapped a single article could not be viewed as one who packs goods or 
articles into a case or package within the meaning of this statute. On the other 
hand, it seems equally clear that one who wraps a single article may be described 
as one who ''puts up" into a case or package, and I am, therefore, of the opinion 
that the wrapping of a ham or a bacon is to be considered a putting up of an ar­
ticle into a package. I, therefore, conclude that section 13128 of the General Code 
includes within its terms hams and sides of bacon when covered with burlap, paper, 
gelatin or cloth. 

1040. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUl\'CIL-POWER TO COMPEL THE MAYOR TO ENFORCE ORDI­
NANCES AND RESOLUTIONS. 

The council is without power of itself to compel the mayor to enforce ordi­
nances and resolutions passed by it. Reference is made to remedies provided by the 
Gweral Code for preferring charges before the council by the mayor against officers 
guilty of misconduct, and to those provisions of the General Code which provide 
for charges before the probate court against municipal officers for misconduct, and 
also to the remedy providing for a hearing before the governor against the mayor 
for misfeasance in office. 

CoLUMBUS, 0Hro, July 7, 1914. 

[{oN. C. E. DEWALD, Legal Adviser, Crestline, Ohio. 
DEAR SrR :-Under date of April 14th you request my opinion as follows: 

"Some time ago the council of our village passed the enclosed resolu­
tion pertaining to the police department. The mayor to date has refused to 
see that same is carried into effect. 
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"Will you kindly advise as to what rights and power a council of any 
village have in compelling the mayor to enforce ordinances or resolutions 
they may pass?" 
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A copy of the resolution referred to, and submitted with your letter is as fol­
lows: 

"RESOLUTION 

"Defining, regulating the duties of marshal and patrolman and regulation of 
police headquarters. 

"Be it Resolved by the Cotmcil of the Village of Crestlille, Ohio, a Majority of 
the Members Elected Thereto Concurriug: 
"Section One. That the night patrolmen with the exception of captain 

report for duty at 6 p. m. each evening and remain continuously on duty 
until 6 a. m. next morning. 

''Section Two. That the captain of patrolmen report for duty at 7 p. m. 
each evening and remain continuously on duty until 7 a. m. the next morn­
ing or until relieved by the marshaL 

"Section Three. That one patrolman be continuously on duty in police 
headquarters in town hall from 6 p. m. unto 7 a. m. each night unless• called 
out on emergency matters pertaining to police duties. 

"Section Four. That no curtain or curtains be drawn or placed over 
the lower half of the windows in police headquarters, except during police 
investigations. That a light be kept continuously burning in both rooms 
occupied by police. 

"Section Five. That hall and rooms on first floor of the town hall, with 
exception of water works board room, be cared for. by the police depart­
ment; also the walks surrounding town hall be kept clean by police depart­
ment, same to be clone under supervision of marshaL 

"This resolution to take effect and be in force on and after its passage." 

In answering your question, I do not enter into the question of the validity of 
the resolution in question. 

Your specific inquiry is with respect to the right and power of a council to 
compel a mayor to enforce ordinances and resolutions they may pass. Under sec­
tion 4258 of the General Code, it is explicitly made the duty of the mayor to per­
form all duties prescribed by the by-laws and ordinances of the corporation, and to 
sec that all ordinances, by-laws and resolutions are faithfully upheld and enforced. 

Under section 4262 of the General Code, the mayor is required to "supervise 
the conduct of all officers of the corporation, and to inquire into and examine the 
grounds of all reasonable complaints against them, and to cause _all their violations 
or neglect of duty to be promptly punished, or reported to the proper authority for 
correction.'' 

Under section 4263 and following of the General Code, the mayor is empowered 
to file reports with council with respect to officers guilty of misconduct, whereupon 
trial of such officers is had before the council, which body may remove upon sub­
stantiation of the charges set forth. The mayor, furthermore, under section 4384 
of the General Code, is empowered to remove for cause such patrolmen, night 
watchmen, deputy marshals, etc., as fail in their duties when the mayor cites such 
causes to conncil in writing. 

Under ~ection 4385 of the General Code, the marshal is made the executive 
head, under the mayor, of the police force, and it is primarily the obligation of that 
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official to see that such department is properly conducted, and that its individual 
members perform their specific duties. The marshal in so doing, however, by the 
terms of section 4385, is subject to the direction of the mayor. 

It is clear, therefore, that the duties of seeing that a valid resolution of the 
nature of that presented by you is enforced, rest upon the mayor and the marshal. 

There is no express power conferred by statute, however, upon council enabling 
that body as such to compel these officers to comply with their duties in this re­
spect. . It is council's primary function to enact legislation; the enforcement of 
such legislation rests with the executive department of the city government, in this 
case, the mayor and the marshal. 

A remedy provided for non-performance of clear official obligation on the part 
of municipal officers is provided by the statutes by other methods. I have men· 
tioned above the mayor's power to prefer charges against the marshal for miscon­
duct with the council under section 4262 and following of the General Code. Under 
section 4670 and following of the General Code complaint under oath r:itay be .filed 
with the probate judge of the county against an officer of the corporation who has 
been guilty of misconduct, such complaint being signed by an elector and approved 
by four other electors of the corporation. Afte·r a trial upon such charges the 
court is empowered to remove such officers upon substantiation of the same. Pro­
vision is, furthermore, made under section 4268 and following of the General Code, 
for a hearing before the governor against a mayor upon charges of misconduct or 
gross neglect of duty, etc., in office. 

In 103 0. L., p. 851, twenty per cent. of the electors of a village may file a 
complaint with the common pleas court against an officer of the municipal corpora­
tion for gross neglect of duty, misfeasance, malfeasance or nonfeasance in office, 
whereupon the court of coinmon pleas may remove or suspend such officer. 
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Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

MUNICIPAL CORPORATION-AUTHORITY TO PROVIDE FOR SANI­
TARY POLICE PENSION FUND. 

Under section 4632, General Code, a municipal corporatiol! having only one san· 
itary policeman, instead of a sanitary police force, is not authorized to provide a 
sanitary police pension fund. 

CoLUMBUS, OHIO, July 7, 1914. 

HoN. W. B. KILPATRICK, Member House of Representatives, Warreu, Ohio. 
DEAR SIR:-Under date of June 16, 1914, you state that in Warren there is one 

sanitary police officer, that section 4632 of the General Code provides for a sanitary 
police pension fund, but the law anticipates a city with more than one policeman, and 
you inquire if there is any way under this law that a city council could provide means 
of giving a pension where only one policeman is employed. 

Section 4632 reads as follows: 

"In any municipal corporation having a sanitary police force, supported 
in whole or in part at public expense, the council by ordinance may declare 
it necessary to establish and maintain a sanitary police pension fund. There­
upon a board of trustees, who shall be known as trustees of the sanitary 
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· police fund, shall be created which shall consist of a board or officer hav­
ing charge or control of the health department in such municipality, and 
five persons, members of tile sanitary police force, but upon petition of a 
majority of the members of the sanitary police force, such board or officer, 
as the case may be, may designate a less number than five to be elected trus­
tees." 
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Section 4633 defines the manner in which trustees shall be chosen. In this sec­
tion reference is had "to each person in the sanitary police force." You will observe 
that the word "police force" is used in the statute quoted, and the other sections 
referred to seem to contemplate that there shall be more than one policeman in 
order that a pension fund may be established. The word "force," ~1sed in the sense 
in which it appears in the statute, carries with it the same implication. It con­
templates an organization of individuals, or, as defined in the Century Dictionary, 
"a union of individuals and means for a common purpose; a body of persons pre­
pared for joint action of any kind." 

These dt>finitions would not describe a single individual, and I do not think 
there has been any such popular usage of the word force as would sanction its 
acceptance in any other sense than that expressed in the foregoing definition. 

In White vs. Supervisors 105 11ich., 609, it is said: 

"A police force is an organization having the controlling mind by which 
its members may be made to act in concert." 

With these considerations in mind, I am constrained to hold that section 4638 
does not authorize the establishment of a sanitary police pension fund in a mu­
nicipal corporation which has only one sanitary policeman instead of a sanitary 
police force. 

An interesting question arises in this connection, however, upon the proposition 
that a municipal corporation might have the inherent right to establish a pension 
fund for its employes. It must be remembered that pensions for municipal services 
are sustained as constitutional upon the ground that legislation of this character is 
not a grant of a gratuity or charity but a recognition of an obligation founded upon 
services rendered. These payments after the expiration of a period of service are 
treated as in the nature of compensation for services previously rendered for which 
full and adequate compensation was not received at the time of the rendition of the 
services. It is said to be in effect pay withheld to induce long, continued and 
faithful service and the public is benefited by the encouraging of competent employes 
to remain in the public service and by retiring from such service those who become 
incapacitated from performing the duties as well as they might be performed by 
others more youthful or in greater physical or mental vigor. This doctrine is very 
clearly and lucidly expressed in section 430 of Mr. Dillon's work on "Municipal 
Corporations." 

In Commonwealth vs. Walton 182, Pa., 373, it was held that a contribution to 
a pension fund association was for a proper municipal purpose. It was said to be a 
potent agency in securing and retaining the services of the most faithful and efficient 
class of men connected with that arm of municipal service in which every property 
owner and resident of the city was most vitally interested. 

Now if the constitutionality of laws of this character is sustained upon the 
ground that such laws are for the benefit of the municipality, the city might be 
said to have the inherent power of establishing such fund without regard to state 
legislative authority, but as this question has not been decided in this state, and so 
far as I know, has never been here raised, I should not like to advise any munici-
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pality to proceed upon the assumption that it has any such power except as con­
ferred by statute. The very fact that the statute itself authorizes the pensioning 
of certain pnhlic sen-ants by a municipal corporation would seem to carry with it 
the implication that it was the intent of the general assembly that all other methods 
of creating pension funds were to be inhibited. In other words, the expression of 
the one was the exclusion of all others. This is one of the strong arguments against 
the theory which I have suggested with reference to the inherent power of the 
municipal corporation to provide for pensioning of employes. 
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Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

AUDITOR OF STATE-.MAY NOT ISSUE WARRANT TO DISBURSING 
OFFICER OF STATE DEPARHIEI\T-HOW SUCH WARRAI\T MUST 
BE ISSUED. 

The auditor of state may not issue a warrant to a disbursing officer of a state 
department or institution upon a claim created by such department or institution in 
favor of a third party; such warrant must be issued to such third party, or to his 
legal assigns. 

CoLUMBUS, OHIO, July 7, 1914. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of May 7th requesting my 
opinion upon the following question : 

"May the auditor of state lawfully issue a warrant to the disbursing 
officer of a state department or institution upon a claim created by such 
department or institution in favor of a third party, the purpose being to 
permit the department in question to issue checks instead of warrants to its 
creditors; the intention being that the warrants so issued by the auditor of 
state shall be banked by the department or institution so that such checks 
can be issued?" 

As a condition of this question it is supposed that the warrants to be issued if 
payable to the disbursing officer of the institutio.n or department shall be predicated 
upon detailed and itemized vouchers, sufficient in all respects for auditing purposes. 
It is also understood that the object of such a scheme is to reduce the number of 
warrants required to be issued by permitting a single warrant to be drawn cover­
ing all the vouchers chargeable to any one specific appropriation account which 
happen to be presented at a given time. 

It is further understood that the proposed plan does not involve the consent or 
authority of the person to whom payment is due. · 

You inquire further as to what would be the liability of the auditor of state 
in the event such a scheme were adopted, and in the event further that the bank em­
ployed by the department or institution for the described purpose should become in­
solvent. 

Your question requires consideration of section 243, General Code, which pro­
vides as follows: 
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"The auditor of state shall examine each claim presented for payment 
from the state treasury, and, if he finds it legally due and that there is 
money in the treasury duly appropriated to pay it. he shall issue to the 
persou eutitled to receive the mouey tlzercou a warrant on the treasurer of 
state for the amount found due, take a receipt on the face of the claim for 
the warrant so issued, and file and preserve the claim in his offin·. He shall 
draw no warrant on the treasurer of state for any claim unless he finds it 
legal, and that there is money in the treasury which has been duly appro­
priated to pay it." 

In practice extending over a large number of years the phrase "person entitled 
to receive the money thereon'' used in the section as above quoted has been inter­
preted to mean a person in whose favor a claim is created by the state agency hav­
ing authority to incur the liability and not the department or institution or officer 
creating the liability. Of course this interpretation really is the primary meaning 
of the phrase. I mention the practice, however, because the usual form of appro­
priation bills which has been employed by succeeding sessions of the general as­
sembly has been such as possibly to give color to a condition to the effect that the 
appropriations are for the use of the various departments as such rather than to pay 
liabilities incurred by the various departments. Such a contention, however, in my 
judgment, could not be upheld in the face of the express language of section 243, 
General Code, and in the light of the uniform practice as I have described it. 

Such being the meaning of the section above cited, then, it follows that your 
question must be answered generally in the negative. It is the duty of the auditor 
of state to issue his warrant to the person entitled to receive the money on a claim 
presented for payment from the state treasury, and this implies that the auditor of 
state is without authority to issue his warrant on account of a given liability, 
to any person other than the one in whose favor the liability exists. Of course the 
auditor of state may lawfully recognize an assignment of a voucher or a written 
agreement on the part of the person in whose favor the liability exists to permit 
the warrant to be issued to another as his representative. Such is the practice, for 
example, in the matter of the pay rolls of the various departments and the propriety 
of such practice is sanctioned by express legislative recognition through the medium 
of provisions found in the last budget appropriation bill to the effect that certain 
requisitions or vouchers may be presented by properly designated representatives of 
departments, institutions, etc. But your question is conditioned upon failure to se­
cure the authority of the person in whose favor the liability exists. 

Accordingly, I am of the opinion that the auditor of state may not, under the 
conditions mentioned by you, lawfully issue a warrant upon a claim created in favor 
of the third party by an institution or department of the state government except 
to such third party or his assigns. 

This conclusion makes it unnecessary for me to consider the liability of the 
auditor of state in the event of the contingency mentioned by you in your second 
question. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attomey Gtmeral. 



950 ANNUAL REPORT 

1043. 

RIGHT OF COUNTY COMMISSIONERS TO REPLACE PAVING ON 
STREET AND SIDEWALKS DESTROYED BY THE CONSTRUCTION 
OF APPROACHES TO A BRIDGE WITHIN A MUNICIPALITY. 

Where the replacing of a bridge by the r:ouuty commissio11ers has necessitated 
the raising of the street of ft municipality, and the cou11ty commissioners have en-. 
tered into £! contract with a coutractor whereby the building of sidewalks and re­
la:yiug of blocks in the approaches to said bridge is to be done, the county commis.: 
sioners hmJe the authority to complete the construction of the bridge approaches 
and sidewalks contracterf for, providing that the paving 011 the sidewalks and streets 
was destroyed by the making of the approaches to the bridge. 

CoLUMBus, OHIO, July 8, 1914. 

HoN. CLYDE C. PoRTER, City Solicitor, Tiffin, Ohio. 

DEAR SIR :-I have your letter of late date in which you inquire: 

"Sometime during the fall of 1913, the county commissioners o£ Seneca 
county sold bonds for the construction of two bridges, Washington street 
and Perry street, within the city of Tiffin, and afterward let contracts for 
the construction of said bridges. 

"The contract for the Washington street bridge provided for the build­
ing of the sidewalks and the relaying of the blocks on the approaches to 
said bridge. The contractor has practically completed this bridge and filled 
the approaches thereto. We have been informed that the commissioners 
have now taken the stand that they cannot relay the brick or construct the 
sidewalks on the approaches though the contract let by them and for which 
bonds were sold provided that the contractor should relay the brick to the 

' approaches to the bridge and replace the sidewalks on the approaches to said 
bridge made necessary by the change in grade. * * * 

are: 

"We might further say for your information that the contract let for 
the bridge provided for bridge two feet higher than the original bridge. 
This necessitates the raising of the grade of the streets for about 125 feet 
aqd this the city has done. We desire to know whether or not the city of 
Tiffin, under the circumstances detailed must pay for the paving and side­
walks necessitated by the raising of the bridge two feet by the county." 

The sections of the General Code for consideration in answering your question 

"Section 2421, G. C. The commissioners shall construct and keep in re­
pair necessary bridges over streams and public canals on state and county 
roads, iree turnpikes, improved roads, abandoned turnpikes and plank roads 
in common public use, except only such bridges as are wholly in cities and 
villages having by law the right to demand, and do demand and receive 
part of the bridge fund levied upon property therein. If they do not de­
mand and receive a portion of the bridge tax, the commissioners shall 
construct and keep in repair all bridges in such cities and villages. The 
granting of the demand, made by any city or village for its portion of the 
bridge tax, shall be optional with the board of commissioners. 

"Section 2422, G. C. Except as therein provided, the commissioners 
shall construct and keep in repair, approaches or ways to all bridges named 



in the preceding section. But when the cost of the construction or repair 
of the approaches or ways to any such bridge does not exceed fifty dollars, 
such construction or repair shall be performed by the township trustees. 

"Section 7444, G. C. The county commissioners shall keep in repair 
the portions of such roads within their respective counties, as are included 
within the corporate limits of a city or village in such counties, to points 
therein where the sidewalks have been curbed and guttered, and no further." 
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A consideration of these sections places the duty of constructing bridges and 
approaches upon the county commissioners, and this seems to have been conceded 
by the county authorities up to and until after making the contract ior the Wash­
ington street bridge. 

You state that the new bridge is located some two feet higher than the old 
bridge, thus necessitating a change of street grades for about 125 feet, which the 
city has done; and as I understand, the commissioners have filled the approach to 
the level of the new grade, but deny power or duty to place the sidewalk upon the 
approach. Nothing is said as to whether the approach to the bridge was taken out 
by the flood when the bridge was destroyed, nor what was the condition of the ap­
proach and the pavement thereon, when the contract was let for the construction of 
the bridge. 

Assuming that the flood did not destroy the approach to the bridge, and that it, - · 
with the pavement thereon, was intact when the bridge contract was let, a very dif­
ferent question is presented from what would exist in the event of the approaches 
and sidewalks thereon having been destroyed by the flood. In other language, if 
the bridge, the approaches thereto and sidewalks thereon were all destroyed by the 
flood, the replacing or rebuilding of them would fall to the lot of those whose duty 
it was to originally construct them, and then it would be the duty of the county 
to rebuild the bridge and its approaches and the city to replace the pavements on 
the approaches leading to the bridge. 

Upon this question the case of Slusser vs. City of Sidney, 11 0. N. P., n. s., 297, 
is cited and relied upon, but to my mind, it is not in point and the language of 
Mather J., to which my attention has been called, appears to me to be purely obiter. 
However, I am of the opinion that the case of Saunders vs. Gun Plains township, 
76 Mich., 183, is in point and to the effect that as an elementary proposition, the 
pavement upon the approach to a bridge is not such part of either the bridge or 
the approach as to make it the duty of the county commissioners, in the case under 
consideration, to construct it, but such duty would primarily rest wit}_l the city. 

However, this does not necessarily answer your question, for the reason that 
this is not original construction; is not, so far as I am advised, the rebuilding 
and replacing pavements or sidewalks destroyed by a flood, but the reconstruction 
of a bridge so destroyed and the changing of a street grade upon the approach to 
such bridge made necessary by the acts of the commissioners in raising the level 
of the bridge ; such being the case, it is not only exceedingly doubtful whether the 
matter is to be governed by ·the strict and literal legal rights and duties of the 
parties, or whether it is to be controlled by the broad principle that where one 
party, by his act, destroys a portion of a public way, in the lawful exercise of a 
power granted, the person so acting should be held liable to place such public way 
in the same, or substantially the same condition as before the doing of the act. 
Such was the view taken by the commissioners when, as you state, "the contract 
let by them and for which bonds were sold provided that the contractor should re­
lay the brick to the approaches to the bridge and replace the sidewalks on the ap­
proaches made necessary by the change of grade." 
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Taking this view of the matter, I am of the opm10n that the commissioners 
should complete the construction of the bridge, approaches and sidewalks, as con­
tracted for, and· should make no claim against the city for the doing of the same. 

Of course, this opinion is based upon the assumption that the pavement on the 
approach to the bridge was not destroyed by the flood and the paving in question 
was not made necessary by the flood, but by the action of the commissioners in 
raising the level of the bridge, thus necessitating a raising of the street and pave­
ment level on the approach, and the building of a new pavement thereon. 

1044. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

POWER OF COUNTY COMMISSIONERS TO LIQUIDATE AN INDEBTED­
NESS OF THE COUNTY AGRICULTURAL SOCIETY WHEN SUCH 
INDEBTEDNESS HAS BEEN CAUSED BY PLACING IMPROVEMENTS 
ON FAIR GROUNDS. 

Tho? county commissioners may under authority of a vote of the peo./Jle liquidate 
an indebted:zess of the county agricultural society, zvhen the same amounts to $15,000 
or more, and if the indebtedness amounts to less than $15,000, and has been caused 
b:;; placing improvements on the fair grounds, the commissioners may contribute 
such sum as will equal half the cost of the purchase and improvement, and apply 
the same to the liquidation of such indebtedness, mzd under authority of a ·vote of 
the people may contribute more than half of such cost and so·apply it, providing the 
same can be done by a levy of taxes at a rate not exceeding half a mill. 

CoLUMBUS, OHIO, July 8, 1914. 

The Agricultural Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Some time ago you submitted to this department a question 

asked of the commission by the secretary of the ~Iuskingum county agricultural 
society. Your letter of submission stated a general question relative to the power 
of county commissioners to levy taxes or appropriate money to pay debts incurred 
by agricultural societies. I find, however, that the statutes are such that it will be 
most convenient to take the specific case submitted by the Muskingum county agri­
cultural society as a basis of my discussion. · 

That question is as follows: 
The title to the Muskingum county fair grounds is vested in the agricultural 

society. It was purchased so long ago that the nature of the proceedings had at 
that time cannot now be ascertained; however, it appears from the records of the 
county commissioners that the latter have repeatedly entered upon their journal 
their consent and approval to the mortgaging of the fair grounds by the agricul­
tural society. It also· appears that on numerous occasions the commissioners have 
levied taxes and paid off such mortgage indebtedness. 

At the present time, the fair grounds are encumbered by mortgage, given as 
security for money borrowed for the purpose of placing buildings and improvements 
on the grounds. 

May the commissioners lawfully levy taxes for the purpose of paying such in­
debtedness? 

I have considered the following sections of the General Code: 
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"Section 9885. County societies which have been, or may hereafter be 
organized, are declared bodies corporate and politic, and as such, shall be 
capable of suing and being sued, and of holding in fee simple such real es­
tate as they have heretofore purchased, or may hereafter purchase, as sites 
whereon to hold their fairs. They may mortgage the grounds of the society 
for the purpose of renewing or extending pre-existing debts, and for the 
purpose of furnishing money to purchase additional land. But if the county 
commissioners have paid money out of the county treasury to aid in the pur­
chase of the site cf such grounds, no mortgage shall be given without the 
consent of such commissioners." 
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From this section it appears that if, as is stated, the county commissioners have 
repeatedly given formal approval, and consent to the creation of incumbrances 
against the fair grounds, it must be that originally the county commissioners paid 
money out of the county treasury to aid in the purchase of the site. 

"Section 9887. vVhen a county society has purchased, or leased real 
estate whereon to hold fairs for a term of not less than twenty years, or the 
title to the grounds is vested in fee in the county, but the society has the con­
trol and management of the lands and buildings; if they think it for the in­
terests of the county, and society, the county commissioners may pay out 
of the county treasury the same amount of money for the purchase or lease 
and impro·vement of such site as is paid by such society or individuals for 
that purpose, and may levy a tax upon all the taxable property of the county 
sufficient to meet such payment. 

"Sec. 9863. In counties wherein there is a county agricultural society 
which has purchased a site whereon to hold fairs, or if the title to such 
grounds is vested in fee in the county, and such society is indebted fifteen 
thousand dollars or more, upon the presentation of a petition signed by not 
less than five hundred resident electors of the county praying for the sub­
mission to the electors of the county of the question whether or not county 
bonds shall be issued at1d sold to liquidate such indebtedness, such commis­
sioners, within ten days thereafter by resolution shall fix a date which shall 
be within thirty clays, upon which the question of issuing and selling such 
bonds, in amount and denomination such as are necessary for the purpose 
in view, shall be submitted to the electors of the county. * * * 

"Sec. 9889. Such election shall be held at the regular place of voting 
in the county and conducted, canvassed and certified except as otherwise 
provided by law, as are elections for the election of county officers. * * * 
If a majority of the voters voting upon the question of issuing the bonds 
vote in favor thereof, then and not otherwise they shall be issued, and the 
tax hereinafter mentioned be levied. 

"Sec. 9891. Such bonds shall be issued for a period of not less than ten 
nor more than twenty years. The county commissioners thereupon shall 
levy a tax upon all the taxable property on the duplicate of the county to 
pay such bonds as they mature and the interest thereon, at the rate and for 
such length of time as may be necessary for the purpose. 

"Sec. 9892. From the proceeds arising from tl)e sale of such bonds, the 
county commissioners shall pay off and liquidate the indebtedness for which 
they were so sold. 

"Sec. 9894. When a county or a county agricultural society, owns or 
holds under a lease, real estate used as a site whereon to hold fairs, and the 
~o11nt>" agricultural societ>' therein has the coqtro! and management of su~h 
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lands and buildings, for the purpose of encouraging agricultural fairs, the 
county commissioners shall on the request of the agricultural society an­
nually levy taxes of not exceeding a tenth of one mill upon all taxable prop­
erty of the c·ounty, but in no event to exceed the sum of one thousand five 
hundred dollars, which sum shall be paid by the treasurer of the county 
to the treasurer of the agricultural society, upon an order from the county 
auditor duly issued therefor. Such commissioners shall pay out of t}le treas­
ury any sum from money in the general fund not otherwise appropriated, 
in anticipation of ·such levy. 

"Sec. 9895. If a county society and the county commissioners decide 
that the interests of the society and county demand an appropriation from 
the county treasury for the purchase and improvement of county fair 
grounds greater than that authorized by the preceding section, or without 
action of or purchase by the society, the commissioners may levy a tax upon 
all the taxable property of the county, the amount of which they shall fix, 
but shall not exceed half a mill thereon, in addition to the amount author­
ized in the preceding section to be paid for such purpose. 

"Sec. 9896. No such tax shall be levied until the question as to the 
amount is submitted by the commissioners to the qualified electors of the 
county at some general election, a notice of which specifying the amount 
to be levied, has been given at least thirty days previous to such election, 
in one or more newspapers published and of general circulation in the coun­
ty. Those voting at the election in favor of the tax shall have written or 
printed on their ballots 'Agricultural tax, Yes,' and those voting against it, 
'Agricultural tax, No.' If a majority of the votes cast be in favor of paying 
such tax, it may be levied and collected as either taxes. 

"Sec. 9898. When a society is dissolved or ceases to exist, in a county 
where payments have been made for real estate, or improvements thereon, 
or for the liquidation of indebtedness, for the use of such society, all such 
real estate and improvements shall vest in fee simple in the county by which 
the payments were made. 

"Sec. 9899. The county commissioners of a county may keep the build­
ings owned by the county agricultural society or county insured, if deemed 
proper by them, for the benefit of such society, or the county, as the case 
may be. 

"Sec. 9908. When the commissioners of a county have paid, or pay, 
money out of the county treasury for the purchase of real estate as a site 
for an agricultural society whereon to hold its fairs, the society shall not 
encumber such real estate with any debt, by mortgage or otherwise, without 
the consent of the commissioners duly entered upon their journal. * * *" 

(This section is similar in purport to a part of section 9885, above quoted.) 
Other sections in paria materia might be quoted showing that where the county 

has advanced money to aiel in the purchase of the fair grounds, or their improve­
ment, the agricultural society does not hold perfect title thereto. Thus, it is pro­
vided in such sections that such fair grounds may not be sold without the consent 
of the county, when the purpose of sale is to secure funds to procure another site. 
However, I think it is sufficiently apparent, from what has been quoted, that when 
the proceeds of county taxes have been used to aid in the purchase of fair grounds, 
the grounds, themselves, are, in a remote and qualified sense, county property. 

Looking now for an answer to your question, in the provisions above quoted, 
I observe that sections 9888 to 9892, supra, provide very clearly for the assumption 

.b1 the count,Y of an indebtedness of an a?ricu1tural society, amountin~ to ~lS,OOO.OQ 
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or more, by the issuance of bonds, upon the approval of the electors of the county. 
If the facts in a given case show that the indebtedness to be liquidated amounts to 
$15,000.00 or more, then it would appear that the only manner in which the county 
commissioners could lawfully liquidate such indebtedness, at least by issuing bonds 
therefor, would be under authority of the vote of the electors; but it would like­
wise appear that the commissioners clearly have authority to proceed in this manner 
when the facts are as above stated. 

It would seem unreasonable to hold that the county commissioners, even under 
sanction of the vote of the electors, would have authority to levy taxes for the 
assumption of an indebtedness of $15,000.00 or more, but would not have authority 
to levy taxes for the liquidation of a similar indebtedness amounting to less than 
$15,000.00. Of course, such a result might conceivably follow from the plain terms, 
or lack of them, used in the statutes themselves. But if other statutes than those 
above specifically referred to by fair inference, afford power to the commissioners 
to liquidate indebtedness of a county agricultural society, less in amount than $15,-
000 00, it would seem that some presumption, at least, that such is the legislative 
intention is afforded by consideration of the fact that explicit authority is given to 
the commissioners to assume an indebtedness exceeding $15,000.00 in amount, and to 
issue bonds therefor, upon the vote of the electors. 

It seems to me that provisions of this nature are found in sections 9887, 9895 
and 9896 of the General Code. These sections, as they now appear, seem somewhat 
at variance. One of them authorizes the county commissioners to pay, out of the 
county treasury, for the improvement of a fair ground site owned by the agri­
cultural society, an amount equal to that advanced by the society for such purpose. 
The other group of sections, however, provides that, in addition to the current levy 
in aid of the society, the commissioners may make an additional levy for the pur­
pose of purchase and improvement of grounds, provided the electors of the county 
appPove the proposition. 

It appears, however, that the two sections or groups of sections were not in­
tended, at least, to be at variance with one another, because they were originally 
all a part of the same act of the legislature. I find that reference to the original 
act serves to clear up the difficulties encountered; and I further find that there is 
such an ambiguity in the statutes, as they now stand, as to justify reference to the 
original act, for the purpose of determining the meaning of the present law on well 
understood principles of statutory construction. 

The original act is found in 68 0. L., 50, and is in forin amendatory of section 
3 of an act supplementary to an act for the encouragement of agriculture, passed 
February 15, 1853, as amended, April 8, 1868. Without quoting all of its provisions 
it suffices to say that the first sentence is substantially the equivalent of the present 
section 9887, General Code, and the remaining provisions are substantially the equiv­
alent of section 9895, et seq., General Code (although what is now section 9887 has 
been subsequently amended; 84 0. L., 230). 

\Vhen the statutes were codified in 1880, the first part of this act became section 
3702, R. S., and the latter part became section 3703, et seq., when it was that the 
phrase "the preceding section" was first used in what is now section 9895, General 
Code. (See. R. S. of 1880, sec. 3703.) 

-Subsequently, the intervening sections, now designated by sections 9888-9894, 
inclusive, were independently enacted, receiving publishers' section numbers 3702-1-
3702-4, inclusive, and 3702b. 

Despite the insertion of these sections out of their appropriate place, I am of 
the opinion that the words "the preceding section" continue to mean what they 
originally meant, and as they are found in section 9895, they refer not to section 
9894·but to section 9887. 
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The joint effect of section 9887 and 9895, et seq., General Code, may be described 
as follows: 

The county commissioners may, if they think it for the interest of the county 
and their society, pay out of the county treasury, without a vote of the people, an 
an10unt equal to the amount expended by the agricultural society, for the purchase 
and improvement of the fair ground site. This may be done at any time, regardless 
of when the expenditure, on the part of the society, was made. Of course, the law 
does not contemplate that the society shall be reimbursed for expenditures already 
made by it; but where the grounds have been purchased or the improvement made 
and the society has paid one-half the cost and expense thereof, the remainder being 
unpaid, the commissioners may act. 

Then sections 9815, et seq., have the effect of authorizing commissioners, on 
agreement of the society, to pay a greater portion of the total cost and expense of 
purchasing and improving county fair grounds than one-half thereof, if such pay­
ment can be provided for by a levy of not t<) exceed one-half a mill on the taxable 
property of 'the county, and if, further, such tax is authorized by the affirmative 
vote of the electors. 

vVhile, therefore, the county commissioners are not authorized by any provision 
of law other than those of sections 9888, et seq., General Code, to levy taxes or 
borrow money directly for the purpose of liL[uidating the indebtedness of an agri­
cultural society, yet, if it appears that the county has not paid one-half the cost of 
the purchase and improvement of the site used as a fair ground, and primarily 
owned by rhe society, and the grounds or improvement are not paid for, the com­
missioners may lawfully levy taxes and appropriate money for the purpose of hav­
ing the county pay such part; and if it appears that the county has already paid 
one-half the cost of such improvement of the fair ground property, the commis­
sioners may submit to the vote of the electors the proposition of levying taxes at 
a rate of not exceeding one-half mill on the county duplicate for the purpose of as­
sisting, further, in the purchase and improvement of such site. The proceeds of 
such levies, if made,. should be, of course, applied, directly or indirectly, to such 
purchase and improvement; but, in my judgment, the liquidation of indebtedness, 
incurred in the improvement of the grounds, would constitute the proper applica­
tion of such funds. 

As I have intimated, the interpretation which I have placed upon the statutes is 
a very liberal one and is justified, principally, by consideration of the fact that the 
liquidation of an indebtedness, amounting to $15,000.00 or more, is specifically author­
ized by statute so that it would appear that the sections which I have been discussing 
should receive such an interpretation as to permit the liquidation of an indebtedness 
of less than that amount. 

Aside from the statutes which I have mentioned, I find no authority of law 
enabling the county commissioners, either directly or indirectly, to levy taxes for 
the liquidation of an indebtedness by an agricultural society, for placing improve­
ments upon a fair ground. 

Very truly yours. 
TIMOTHY S. HOGAN, 

Attorney General. 
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1045. 

BONDS ISSUED CONTRARY TO LAW IX EXCESS OF THE OXE PER CEXT. 
LIMIT-BONA FIDE HOLDER-DUTY TO PAY SUCH BOXDS­
ILLEGAL TO LEVY TAX TO PAY SUCH BO.:'WS WHERE XO OBLI­
GATIOX HAS BEEX CREATED. 

Bonds issued in excess of the one per cent. limit, provided in the Longworth act, may 
nevertheless, be valid obligations of a municipality in the hands of bona fide holders, if the 
amount of the single issue exceeds the limit, and if the ordinance, or the bonds contain 
·recita~s to the effect that all provisions of law have been complied with. 

The same rule applies in the federal and state courts, and such a bona fide holder 
can compel the levy of a tax to pay bonds so issued. . 

It would be legal to levy taxes for the payment of such bonds so illegally issued, under 
the circumstances stated; but where no obligation has been created, it would be illegal to 
levy taxes to pay the bonds, and under the circumstances, as stated, the budget commissioner 
and the county auditor might lawfully refuse to extend a levy certified by the council for the 
purpose of paying bonds, which do not constitute a lawful obligation of the municipality 
even though it is no part of the statut,ry duty of the budget commission to pass upon the 
regularity of the bonds. 

CoLUMBUs, OHIO, July 8, 1914. 

Bureau of Inspection & Supervision of Public Office, Department of Auditor of State 
Columbus, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter of May 7th, asking an opinion 

upon the following questions: 

''If a municipality issued bonds without a vote of the people in excess 
of the one per cent. limit provided in the Longworth act, may council or the 
budget commission permit a levy to be made upon the taxable property of 
the municipality to meet all or a portion of the said indebtedness thus illegally 
issued and floated? 

"Said bonds were issued for the construction of a municipal waterworks 
plant, and the revenues resulting from the operation of said plant are not 
sufficient to meet the interest charges. In the event that the council or budget 
commission refuses to levy a tax to meet said interest charges, would manda­
mus action in the common pleas court lie to compel said council or budget 
commission to provide for such indebtedness? 

"If said bonds were held by non-residents of the state, would payment 
be enforced by the federal courts?" 

Your first question may be answered generally by saying that it is at least the 
right of the proper taxing authorities of the municipal corporation, and other officers 
having power respecting municipal levies, to cause taxes to be levied for the payment 
of any bonded indebtedness which constitutes a binding obligation of the municipality. 

(Section 5506, General Code.) 
This being true, it follows that, unless the fact that the Longworth act limitations 

have been violated, together with the other facts surrounding the transaction, is suffi­
cient under the given circumstances to absolve the municipality from total or partial 
liability on account of the bonds which have been issued, it would be lawful, notwith­
standing such violation of the law governing the isst:iance of the bonds, for the taxing 
officers to levy taxes for their payment. 
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The answer to your first question, then, becomes dependent upon considerations 
suggested by the form of your second question. The sectiom; of the Longworth act 
to which you refer impose certain limitations upon the bonded indebtedness of munici~ 
pal corporations. Unquestionably, from the point of view of the municipality and 
its taxpayers, the issuance of bonds in violation of these limitations is unlawful, and 
unless paramount rights intervene it is the right of the public to refuse to be bound 
by the obligation thus attempted to be incurred. 

This being the public right it would seem also to follow that it is the duty of the 
public officer charged with the raising of revenues to refuse to levy taxes for the pur~ 
pose of providing for the payment of such unlawfully issued bonds, on the theory that 
the bonds are simply void. Such is, indeed, the inference from section 3953, a part 
of the Longworth act, which requires an annual sinking fund and interest levy "for 
the payment of all bonds herein authorized." 

But municipal bonds are negotiable instruments; and the power to issue them as 
such carries with it the liability on the part of the municipality to be governed by the 
rules of law peculiarly applicable to such instruments, qualified only by such considera~ 
tions as may arise out of the fact that the municipal government is a public agency 
with limited powers. · 

The rules to which the municipality, as a maker of a negotiable security, is subject, 
may be summarized by the familiar statement that despite an infirmity in the original 
issuance of such securities, they may constitute valid, binding obligations of the cor~ 
poration in the hands of one who, for value, has purchased them before maturity with~ 

. out notice of the infirmities which they originally possessed. This rule is opposed· in 
a sense by the rule above referred to, viz.: that those who deal directly or indirectly 
with municipal agents are charged with notice of the law governing their action and 
·with the limited extent of the authority which they possess, and to bind their principal, 
the public. Really, then, the opposite force of these two rules makes the ultimate 
question in each case depend upon the question of notice. Of what is the purchaser or 
holder of negotiable bonds charged with notice? 

In Dillon on municipal corporations, volume 2, section 924, will be found an ad~ 
mirable summary of the application of the rules surrounding this question to the case 
of bonds issued under the reStraint of debt limitation. 

It will be found by consulting this author that, regardless of the form of the se~ 
curity, there are certain things, the knowledge of which, all takers of such securities 
are charged and put upon their inquiry. These are the public records specified in 
the law under which the bonds are issued. Consulting the chapter of the General 
Code authorizing the issuance of bonds, we find the following reference to specific 
public records: 

"Section 3918. Bonds issued under authority of this chapter shall ex­
press upon their face the purpose for which they were issued, and under what 
ordinance. 

"Section 3940. Such bonds may be issued for any or all of such pur­
poses, but the total indebtedness created in any one fiscal year, by the council 
of a municipal corporation under the authority conferred in the preceding 
section, shall not exceed one per cent. of the total value of all property in such 
municipal corporation, as listed and assessed for taxation." 

Two public records are here specified, viz., the ordinance under which the bonds 
are issued, and the tax duplicate of the municipality. The one would notify the holder 
of the bonds as to whether or not two-thirds of all the members elected to council had 
concurred in its passage as required by section 3939, and as to whether or not a vote 
of the electors had been taken as required in certain contingencies by section 3940. · 
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It wouli also charge the holder of the bond with notice as to the total amount of the 
whole issue of bonds of which his particular securities are a part. The other would 
charge the purchaser with notice as to the amount of bonds which the municipality 
might issue at one time and, therefore, within any one year, without a vote of the 
people. 

By putting together the facts of which he would thus have constructive knowl­
edge, the puchaser of the bonds would know whether or not the single issue itself ex­
ceeded in amount one per cent. of the tax duplicate of the municipality; and he would 
likewise know whether or not a vote of the people had been taken. So that if the 
amount of the single issue itself exceeded the one per cent. without counting other 
bonds issued in the same year, the p'urchaser would be bound to know that the bonds 
were invalid and could not claim to be a bona fide holder of them. 

Buchanan vs. Litchfield, 102 U. S., 278. 
Dickson County, vs. Field, 111 U.S., ~3. 
Lake County vs. Graham, 130 U.S., 674. 
Sutliff vs. Lake County, 147 U.S., 230. 
Nesbitt vs. Riverside, Ind. District, 144 U. S., 610. 

As against such notice as this, the purchaser of the bonds cannot claim reliance 
upon recitals upon the face of the ·bonds, which, under circumstances hereinafter to be 
discussed, might work an estoppel against the municipality. 

Therefore, it follows that under the circumstances already discussed, viz., where 
the single issue exceeds the limitation without counting other bonds issued in the 
same year, the bonds would be absolutely void, and no one could acquire as against 
the municipality any rights whatever under them as such; so that they would neither 
form the basis of a valid tax within the meaning of your first question, nor the foun­
dation for an action in mandamus or otherwise as inquired in your second question 

Before leaving the question, permit me to say, that in my judgment, waterworks, 
bonds issued for the construction of a plant (which carries with it the idea that there 
has been no plant in existence theretofor) are always to be counted at the time of 
their issue in ascertaining the one-per cent. limitation of the Longworth act. The 
section which exempts them under certain circumst:Jinces from consideration in ascer­
taining the limitations of that law describes the exempted bonds as follows: 

Section 3949, General Code, paragraph f.: 

"f. Bonds issued for the purpose of purchasing, constructing, improving 
and extending waterworks when the income from such waterworks is sufficient 
to cover the cost of all operating expenses, interest charges, and to pass a suf­
ficient amount to a sinking fund to retire such bonds when they become due." 

It is perfectly apparent that the bonds do not acquire the attribute of exemption 
from consideration until it is established as a fact that the income from the water­
works is sufficient for the purpose mentioned. The anticipated sufficiency of water­
works revenues will not serve to accomplish this result, nor is this conclusion shaken 
by consideration of the fact that the sufficiency of such revenues for the purpose stated 
could hardly be ascertained in a single year following the issuance of the bonds; be­
cause purchaise and construction are not the only kinds of waterworks bonds men­
tioned in the paragraph. Improvement and extension bonds are like·wise mentioned, 
and as such bonds would naturally be issued while the waterworks was a going con-

. cern, it would follow as to them that the one-per-cent. limit could have perfect appli­
cation, and, hence, the exemption of such bonds from consideration in ascertaininl!; 
tlle one-per-cent. limit is not a v~n thing. 
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As to the purchase and construction bonds issued when there is no waterworks 
in existence, however, I am persuaded that the one-per-cent. limitation is concerned. 
That limitation differs from the other two limitations prescribed by the Longworth 
act in certain essential particulars, which I need not dwell upon. Suffice it to say 
that the limitation is upon the gross indebtedness created in a year. If the wa~er­
works is not being operated so that it can be ascertained what the income is, or whether 
or not it is sufficient to satisfy the requirements of paragraph "f" of section 3949, it 
is obvious that all purchase and construction bonds issued for waterworks purposes 
under the circumstances supposed, must, at the out-set, be counted in ascertaining 
the one-per-cent. limitation and are themselves subje~t thereto. 

Consideration of the language of the one-per-cent. limitation as compared with 
the other two which relate to the outstanding net indebtedness, net in.debtedness 
being computed by ascertaining the difference between the par value of the bonds and 

'the amount held in the sinking fund for their redemption, it a:t o'nce appears that the 
fact that premiums, accrued interest and the balance in the improvement fund may 
reduce the net indebtedness created by an issue of bonds, is not material in so far as 
the one-per-cent. limitation is concerned; that limitation, as already stated, being 
upon the gross indebtedness created in a given year without deduction for credits to 
the sinking fund on account of the bond issue. 

From all these considerations it follows that in the case of waterworks construc­
tion bonds where no plant has been in operation, and where it cann~t be determined 
at the time of the issuance whether or not the waterworks is satisfying paragraph "f" 
of section 3949, General Code, all the facts required to put the purchaser of such bonds 
upon his notice as to their infirmity would appear from the tax duplicate and a recital 
on the face of the bonds showing the total amount of the issue. I mention these facts 
because were the situation otherwise, and if the illegality of the bond issue was de­
pendent upon the application of paragraph "f" of section 3949, i e., upon whether or 
not the waterworks was producing sufficient income for the purpose therein stated; 
and if the one-per-cent. limitation applied to the net indebtedness instead of to the 
gross indebtedness, then it would not be true that a purchaser of bonds could tell by 
looking at the face of the bonds and taking cognizance of the amount of the tax du­
plicate that the limitations of the law had been violated even where, as in the case 
thus far supposed, the amount of the bond issue itself is in excess of one per cent. of 
the duplicate. Instead, the legality of the bonds would depend upon facts of an en­
tirely different nature within the rule subsequently to be discussed in this opinion, 
and under such circumstances, appropriate recitals upon the face of the bonds might 
estop a municipality from contesting their validity in the hands of subsequent pur­
chasers for value before maturity. 

But no statute requires any specified public record to be kept by the municipality 
showing the amount of bonds issued in a given year within the meaning of the rule as 
stated by Judge Dillon. Therefore, if the municipality's violation of the 1% limit of the 
Longworth act occurs by reason of successive issues in the same year, and not by reason 
of the single issue involved, an innocent purchaser would not be advised by any such 
public record, or by anything which would come to his notice as mere possessor of the 
bonds, that there was a defect underlying their issuance. He might, of course, satisfy 
himself as to the existence of such defects by examining the other ordinances of the 
municipality. This he is required to do at his own peril, unless there is something on 
the face of the bonds imputing compliance with the necessary requirements of law. 
That is to say, if the face of the bonds or the ordinance to which they are required to 
refer on their face by section 3918, General Code, does not advise the purchaser that 
they have been lawfully issued, he is put upon his inquiry; but if sufficient recitals are 
there found he is excused from making any such inquiry, and becomes a bona fide 
holder without notice of such infirmities as might be disclosed by such an inquiry. 

nus is what is known as the estoppel of the municipality by recitals made by its 
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officers from asserting as against such a bona fide holder the defense which it might 
otherwise have. As stated by Judge Dillon, such a recital must be in terms sufficient 
to satisfy the statutes themselves, and to lead the purchaser to believe, in the face of 
facts, with notice of which he is charged, that the bonds are valid. 

Whatever may be the rule as to the exact form of such a recital, which will be 
sufficient for this purpose, it is clear that if there is an explicit declaration to the effect 
that all the requirements of law have been complied with in the issuance of the bonds, 
the same will amount to an insurance that the bonds are within the statutory limit. 

Judge Dillon also lays down the rule that, the fact, against which as a defense an 
estoppel is claimed by reason of a recital in the bond, or in the ordinance, must be one, 
which, either expressly or by necessary or reasonable implication, the issuing officers 
have authority to adjudicate and determine. 

Underlying the doctrine of estoppel is the familiar rule that the adjudications of 
judicial and administrative officers are not open to collateral attack. {(State ex rei. 
vs. Board of Education, 27 0. S., 96, 97.) 

If the recital itself amounts to a finding and determination relative to a fact which 
the issuers are expressly or by necessary implication authorized to find and determine 
on behalf of a municipality, it is the recital of the municipality; otherwise it is a mere 
unauthorized statement· and cannot bind the public. 

The statutes, as I have stated, do not confer upon council express authority to 
make recitals either in the ordinance or on the face of the bonds. However, by con­
ferring the power upon council, subject to the limitations, they necessarily repose in 
council, the duty of determining as a condition of each separate exercise thereof, whether 
the statute has been complied with thereby. 

It has been held in State ex rei. vs. Board of Education 27 0. S. 06, that when a 
municipal authority having power to issue bonds, proceeds to exercise such power 
and send into the market bonds upon which the affirmation appears that they are 
under and in pursuance of a given law, that affirmation cannot afterwards be denied 
as against a bona fide holder. Similarly in State vs. Commi;;sioners, 37 0. S., 526, it 
is held that where a municipal authority (in tlus case the board of county commis­
sioners) is given power to issue bonds only under certain conditions, there is implied 
the power to pass upon the question as to whether or not the conditions exist and to 
incorporate a finding to the effect that they do exist, as one of the recitals on the face 
of the bonds. 

Again, in Commissioners vs. 1'\ichols, 14 0. S. 260, at page 271, Peck, C. J., used 
the following language: 

"No person or tribunal is expressly invested by the statute with power 
to determine tlus question, and we are, therefore, of the opinion that the 
statute, in imposing the duty upon the commissioners, of issuing the bonds if 
a sufficient sum is provided, and prohibiting them from doing so if the sum is 
insufficient, necessarily invests them with the power to determine as to the 
sufficiency of the means provided for the completion of the road." 

These decisions support the conclusion that under a statute like sections 3939 et 
seq., General Code, and under circumstances like those which we are now discussing. 
(that is where the question whether or not the limitation is exceeded, depends upon 
the counting of other bonds issued during the year without a vote of the people, and 
is not foreclosed by the amount of the issue itself) the council has necessarily the implied 
authority to determine whether or not the jurisdictional facts underlying its action 
exist; and if a recital with respect to those facts is incorporated in the bonds, such re­
cital is binding upon the municipality and estops it from asserting the contrary as a 
defense against the bonds in the hPnds of bona fide purchasers who have or may have 
relied upon such recitals. 

31-A. G. 
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Before passing from this subject, I beg leave to state that I have considered in 
this question the effect of article XII, _section 11 of the constitution taken in connec­
tion with the general provisions of the Smith law imposing limitations upon the taxing 
power. If my opinion is desired with reference to whether or not recitals on the lace 
of the bonds that all provisions of the constitution and laws .have been complied with 
etc., will estop a municipality from contesting the validity of the bonds in the hands 
of bona fide purchasers, where the tax limitations are such that the provision for levy­
ing and collecting sufficient taxes to pvy bonds cannot be made, I shall be pleased to 
consider this question further. 

From all that has been said it follows, of course, that where the total amount of 
the particular issue, does not of itself exceed 1% of the tax duplicate, the municipality 
may be estopped by a recital to the effect that all provisions of law have been com­
plied with in the issuance of the bonds, found upon the face of each bond, to assert 
against the claim of a bona fide holder thereof the defense that the 1% limitation of 
the Longworth act has been exceeded. 

In such event, and to the extent at least that the bonds may have passed.into the 
hands of bona fide holders, it would be not only lawful for, but obligatory upon the 
council and the budget commission to permit a levy to be made upon the taxable 
property of the municipality to meet the indebtedness, though the same had been 
illegally created. 

In this connection it may be stated that actual notice on the part of a subsequent 
taker is net sufficient to deprive him of the rights of a bona fide holder where he has 
purchased from one who might assert such title. 

The question as to whethe~ such action on the part of the council or the budget 
commission could be enfmced by mandamus in the state courts may be answered as 
follows: 

The federal courts have not always distinguished between fundamental lack of 
power, as in the case of tl:e issuance of bonds without any authority whatsoeve~, and 
mere defective ifs: a nee as where the power exists, but may be exercised only under 
certain circumstances. The courts of this state have made this distinction quite 
clearly, I think, with respect to bonds issued without any authmity whatever, the 
Ohio courts have applied the logical rule, that the bonds are totally void even in the 
hands of so-called bona fide holders; for the reason that all persons are charged with 
notice of the purposes for which bonds may be issued by a municipal corporation 
and of the constitution and laws of the state. But with respect to more defective 
execution of authority which is clearly granted, the courts of Ohio have followed the 
federal rule, as is evident from the authorities already cited. 

The question then is as to nature of the violation of a debt limit. Does it consti­
tute a fundamental lack of p·.ower or a case of defective execution of power? The 
supreme court of the United States has treated it as the latter. There are no decisions 
in Ohio under the Longworth act, but those already cited seem to establish the con­
clusion that the trend of judicial thought in this state is that the observance of a debt 
limit is a mere condition precedent, or rather, an incident to a power granted rather 
than the excessive issuance of bonds being an instance of a total lack of power. Thus, 
in State vs. Commisfioners, supra, a statute authorized ce1tsin road improvement 
proceedings to. be inst,ituted only upon the petition of a majority of the land owners 
resident along and adjacent to the line of the road. A case was presented in which 
proof was offered to the effect that a majority of the land owners had not subscribed 
the petition; neveitheless, the county was held to be estopped as against the bona fide 
holder from asseiting its defense. 

The general rule is that in the case of bonds not issued under a law provid.ing 
for a specific tax levy, mandamus to compel a general tax levy will not lie until the 
municipality has defaulted and the bond holder has. put his claim in judgment. In 
other words, such general rule is to the effect that the remedy by mandamus is virtually 
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a proceeding in aid of execution. However, it appears that in some of the cases above 
cited mandamus was entertained at the suit of a bona fide holder to compel a tax levy 
·without a preceding judgment. (State vs. Commissioners, supra; State vs. Board of 
Education, supra.) Under theie authorities it appears that the n1le in Ohio differs 
from the general rule, and that the right to the issuance of a writ of mandamus is not 
dependent upon the securing of a previous judgment. 

However this may be, it is sufficient for the purpose of your question to say that 
whether before or after judgment, a bona fide holder of the bonds would be entitled 
to the issuance of a writ· of mandamus to compel an appropriate tax levy for their 
payment in the courts of the state, as the state courts have applied the same rule as 
that followed by the federal courts in such cases. From the decisions already cited 
it follows, too, that if bonds were held by non-residents of the state, so that the federal 
courts might have jurisdic~ion, and if such bond holders were bona fide purchasers 
relying upon appropriate recitals on the face of the bonds to such an effect as to estop 
the municipality from asserting its defense against them, payment of the bonds could 
be enforced by the federal courts. 

If you have in mind the power of the budget commission to question the legality­
of a given tax levy sought to be made by council when the limitations of the Smith law 
are not in danger of being exceeded so that the budget commis3ion really has no official 
duties in the premises, but the levy is, nevertheless, dearly illegal, I be;~; to state that 
in my judgment if a given levy is separable from the remaining levies of the municipality 
and does not merely enter into a general levy for a given purpose by way of increasing 
the amount thereof-in other words, if the levy can be separated from the other levies 
of the municipality and identified-and if the levy is clearly illegal, the col'lnty auditor 
or the budget commission (in short any of the officers whose action follows that of the 
council), can assuredly refuse to extend such an illegal levy, for the only remedy of 
council to compel such an extension would be by action in mandamus; and inasmuch 
as the writ of mandamus would only issue where the relator's right is clear, it follows 
of course, that such an action could not be maintained. 

I think it follows from this too, that if the budget commission or the county auditor 
knowing the illegality of a given levy, cannot be compelled to extend it, they can like­
wise be enjoined from e:xiending it, for under sections 12075, et seq., General Code, 
special provision is made for enjoining illegal levies. Such an action is to be instituted 
primarily against the county auditor. So that if the budget commission and the county 
auditor cannot be compelled to put on an illegal levy; and if the county auditor can be 
enjoined from e:xiending such a levy; from these considerations it seems to follow that 
notwithstanding the silence of the Smith law in the premises, and notwithstanding 
that the ptimary ani real or only function of the budget commission is · o enforce the 
rate limitations without paying any attention to the legality of levies certified to them, 
nevertheless, it is the duty of that body, in the broad sense, to give heed to such con­
sideratiors, a!1d to refuse to approve and cause to be extended a levy which is known 
to be illeJal, reJardless of the necessity of so doing for any of the purposes of the Smith 
law. 

Yours very truly, 
TniOTHY S. HoGAN, 

Atlorney General. 
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1046. 

SAVINGS BANKS-RIGHT TO INVEST THREE-TENTHS OF THEIR TEN 
PER CENT. RESERVE ON TIME DEPOSITS, IN SECURITIES. 

Under amended secticm 9764, savings banks. may invest three-tenths of their total of 
ten per cent. reserve on time deposits in securities named in said section. 

CoLUli!BUs, Omo, July 9, 1914. 

HoN. Eli!ERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On April 2, 1914, you made the following request for my opinion: 

"Please render to this office an opinion as to whether. or not amended 
section 9764 provides that savings banks may invest three-tenths of their 
total of 10 per cent. reserve on time deposits in certain municipal bonds." 

Section 9764, General Code, as amended by an act passed February 6, 1914, 104 
0. L., 186, is as follows: 

"Savings banks shall keep as reserve at least ten per cent. of their time 
deposits, and at least fifteen per cent. of their demand deposits; at least six 
per cent. of that pa1t of such deposits whlch is payable on demand, and at 
least two per cent. of that part of such deposits which are time deposits shall 
be kept in the vaults of the bank in lawful money, national bank notes, and 
gold or silver certificates issued by the United States; not more than three­
tenths of such reserve for time deposits may be invested in the securities 
named in paragraphs 'b' and 'c' of section 9758 of the General Code or the 
bonds of any city or county within thls state; that part of such reserve not so 
kept or invested shall be kept subject to demand in other banks or trust co~­
panies, as designated by resolution of the board of diiJectors for that purpose, 
a copy of which, upon its adoption, shall be forthwith certified to the super­
intendent of banks and the depositary thus designated shall be subject to the 
approval of the su\:lerintendent of banks. If the superintendent of banks 
withholds his approval, appeal may be made in the manner provided in sec­
tion 9759 of the General Code." 

Under this section as it stands savings banks must keep a reserve of at least ten 
per cent. of their time deposits. This ten per cent, for the purpose of determining the 
meaning of the rest of the section, may be treated as an entity, that is as a total reserve. 
Of this total reserve three-tenths may be invested in the secu'rities named in thls sec­
tion, that is, suppose the total reserve of a savings bank, on its time deposits, amounted 
to $100,000, three-tenths of this, or $30,000, could be invested in the securities specified 
in this section. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 
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1047. 

BOND OF NOTARY APPLICANT-FEE FOR CLERKS OF COURT FOR CER­
TIFYING UNDER SEAL TO THE GENUINEKESS OF THE SIGNATURE 
OF SUCH BOND. 

The clerks of courts may charge for certifying, under seal, to the sufficiency of a bond 
of a notary applicant, and also to the genuineness of the signature by reason of the pro­
visions of section 2901, General Code. 

CoLUMBus, OHIO, July 14, 1914. · 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of March 21st, you asked my opinion upon the follow­
ing question: 

"Should clerks charge for certifying to the sufficiency of a bond of a 
notary applicant and also to the genuineness of the signature?" 

The certificate referred to appears on the application for appointment as notary 
public and is prepared and issued under the direction of the governor. It reads as 
follows: "(The following certificate must be made by a judge, clerk of the court or 
justice of the peace.) I certify that the security of the above bond is in my opinion 
sufficient for the amount specified, and that the signatures thereto are genuine ______ ," 

The provision under which the cl,erk can charge for making the certificate is Code 
section 2901, which provides that the clerk shall receive thirty-five cents "for certifi­
cates of fact under seal of the court, to be paid by the party demanding same." 

The certificate required by the governor is clearly a -certificate of fact and being 
made by the clerk, a public official, requires seal thereto; consequently, I hold that the 
clerk should charge for making such certificate. 

1048. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE NATIONAL MUTUAL AUTOMO­
BILE INSURANCE ASSOCIATION NOT APPROVED. 

The articles of incorporation of The National Mutual Automobile Insurance Asso­
ciation not approved for the reason that they fail to comply with sections 9598 and 9591,, 
General Code. 

CoLUMBus, Omo, July 10, 1914. 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR Sm:-I acknowledge receipt of your letter of July 9th enclosing proposed 

articles of incorporation of The National Mutual Automobile Insurance Association. 
The articles of incorporation of this association have already been presented to this 
department and rejected for failure to comply with sections 9593 and 9594, General 
Code. 

I regret to be obliged to state that in their p~esent form the articles still fail to 
comply with these provisions in the following particulars: 
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1. They do not limit the property to be insured, consisting of automobiles, to 
that in the state of Ohio, as the statute requires. 

2. They attempt to authorize insurance against theft, etc., which cannot be 
undertaken by an association of this kind. This criticism affects the entire second 
sentence of the purpose clause. 

3. The articles do not specifically state that the members agree to be assessed 
for the payment of incidental expenses, losses, etc., as required by section 9594, General 
Code. 

The articles in question are accordingly returned to you with the advice that they 
be not filed or recorded until corrected as above stated. 

1049. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARDS OF EDUCATION REQUIRED TO PROVIDE SCHOOLS AND SUF­
FICIENT EDUCATIONAL FACILITIES FOR INMATES OF COUNTY 
CHILDREN'S HOMES-PUBLIC SCHOOLS OF THE STATE ARE FREE 
TO INMATES OF PUBLIC OR PRIVATE ORPHAN ASYLUMS. 

Under the provisions of section 7676, General Code, the board of education of the 
respective school districts of the stale wherein are located county or children's homes, are 
required to provide schools and sufficient educational facilities for the inmates of such 
county or children's homes, either by the eslabli.shment of special schools located. at such 
county or district children's homes or in the regular schools of the 1·espective districts. 

Under section ?'681, General Code, the public schools of the slate are free to the inmates 
of orphan asylums located in such respective school districts, regardless of whether or not 
such orphan asylums are private or public institutions. 

CoLUMBUS, Omo, July 14, 1914. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 

DEAR Sm:-Under date of January 22, 1914, you wrote to this department as 
follows: 

''A number of children's homes, public and private, have raised a ques­
tion relative to public school attendance of the inmates of their institutions. 
In section 7681 of the juvenile code we find a statement: 'The schools of 
each district shall be free to all youth between six and twenty-one years of 
age, who are children, wards or apprentices of actual residents of the district, 
including the children of proper age who are inmates of a county or district 
children's home or orphan asylum located in such a school district * * *.' 

"Sections 7676 to 7678 refer to a method of public school control over 
school work of a children's home or orphan's asylum which is established by 
law, but is not sufficiently near to a public school to make attendance thereat 
practical." 

In relation thereto you submitted the following request: 

"1. Do all of these sections permit a board of education in any school 
district in which a county or district children's home is located to refuse to 
admit the children to a public school when the trustees of such institution 
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desire that the children attend such school, even though the number of chil­
dren in such home of school age is greater than the capacity of the school 
house in that school district'? 

"2. Are the school authorities under obligation to make adequate pro­
vision by enlargement of their school buildings to accommodate children from 
a children's home? 

"3. Does section 7681 include an institution which cares for orphan and 
other dependent children, but which is under private management? 

"4. Does the term 'children's home or orphan asylum established by 
law' in section 7677 include privately managed institutions? 

"5. A certain private institution in the city of Cincinnati has estab­
lished a branch outside of that municipality. Are the residents inmates of 
the branch entitled to attend the public schools of the district in which the 
branch is located?" 

967 

Sections 7676 to 7678, inclusive, of the General Code, which provide for schools 
at children's homes, orphan asylums and infirmaries, and provide for the management 
and regulation thereof, were amended April 28, 1913, by the legislature and approved 
by the governor on May 9, 1913, and appears in the 103rd volume of Ohio Laws, at 
page 896 thereof. 

Section 7681 of the General Code to which you refer in your inquiry, was also 
amended at the same time and appears at page 897 of the 103rd volume of Ohio Laws. 
Said section 7681 of the General Code was formerly 301~ of the Revised Statutes, and 
prior to the last amendment thereof this section read as follows: 

"The school of each district shall be free to all youth between six and 
twenty-<>ne years of age, who are children, wards, or apprentices of actual 
residents of the district, including children of proper age, who are inmates of 
a county or district children's home, located in such a school district, at the 
discretion of its board of education, but the time in the school year at which 
beginners may enter upon the first year's work of the elementary schools 
shall be subject to the rules and regulations of the local boards of education. 
But all youth of school age living apart from their parents or guardians and 
who WO'rk to support themselves by their own labor, shall be entitled to at­
tend school free in the district in which they are employed." 

In construing this last mentioned section, in an opinion rendered to lion. J. W. 
Zeller, commissioner of common schools, Columbus, Ohio, under date of October 14, 
1909, this department held in substance, so far as the operation of said section con­
cerns inmates of county children's homes, that such inmates are entitled to free tu­
ition in the public schools. Said opinion is as follows: 

"Your communication of September 24th, in which you ask my opinion 
on the following question, is received: ' 

''Children from the Morgan cqunty children's home, situated in ::vralta, 
Ohio, some ei!!ht or ten in number, have attended the ::\1alta school. The 
i\Ialta board of education have presented a bill to the board of trustees of 
said home for the tuition of these pupils, and demand payment. The board 
of trustees of said home are of the opinion that these children arc entitled, 
under section 4013 R. S., to free tuition. 

"Query: Arc 'these children, in your opinion, so entitled to free tuition 
under said section 4013 R. S.?" 
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"In reply thereto I beg leave to submit the following opinion. Section 
4013 R. S., reads in part as follows: 

" 'The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are children, wards or apprentices of actual 
residents of the district, including children of proper age who are or may be in­
mates of a county or district children's horne located in any such school district, 
at the discretion of the board of education of said school district; * * *' 

"The only question in interpreting this section of the statute is as to 
what meaning shall be put upon the phrase 'at the discretion of the board of 
education of said school district' and I am of the opinion that the discretion 
here given to such board of education is not intended to give them the right 
to charge tuition to pupils coming within the meaning of this section. The 
section evinces the intention that the schools of each district shall be free to 
all school children of proper age, who are or may be inmates of a county or 
district children's home located in any such school district, and the discretion 
given to the board in this section is such as it may exercise in the case of any 
school child of proper age coming within the scope of this section, and per­
tains to the educational, moral and other qualifications of such children. 
This discretion is by this section given to the board of education in all cases, 
and if the board were empowered under this section to charge tuition for in­
mates of county or district children's homes, it would also be possible for 
them to charge tuition for children of school age, 'who are children, wards or 
apprentices of actual residents of the district,' for the phrase 'at the discre­
tion of the board of education' is a limitation upon all of the section that pre­
cedes it. 

"I am further strengthened in this opinion by the provisions of section 
4010 of the Revised Statutes, which makes it mandatory upon the board of 
education of a school district, upon request by the board of trustees of a county 
or district children's home located in said schoofdistrict to 'establish in such 
home * * * separate school, so as to afford to the children therein, as 
far as p'racticable, ·the advantages and privileges of a common school edu­
cation; * * * such schools * * * shall be continued in operation 
each year * * * at such homes * * * not. less than forty-four 
weeks. If the distributive share of the school funds to which such school at 
any such home or asylum is entitled by the enumeration of children in the 
institution is not sufficient to continue the schools hereby required, the de­
ficiency shall be paid out of the funds of the institution; * * *. 

"This section shows that it was the intention of the legislatu,re to furni,sh 
free schooling in one of two ways to the children who are or may be inmates 
of a county or district children's home. 

"I am therefore, of the opinion that the children of the Morgan county 
children's home are entitled, under section 4013 R. S., to free tuition in the · 
schools .of the Malta school district, if otherwise qualified." 

Subsequent to the date of the rendering of the opinion above quoted, this depart­
ment followed the reasoning used in that opi~ion in an official opinion to Hon. T. E. 
McElhiney, prosecuting attomey, McConnellsville, Ohio, under date of December 
22, 1911, and said opinion holds in effect as follows: 

"Inmates of a children's home are classed equally with other youth under 
the meaning of section 7681, General'Code, and such inmates may attend a vil­
lage school not within their own district, if there is no school within their own 
district within one and one-half miles of the home or at closer proximity than 
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the village school. The board of education of said village cannot charge 
tuition for said inmates until they have notified the board of education of the 
district in which the pupils reside. 

"The duty of providing for the education of such inmates devolves upon 
the board of education of the township in which they reside and not upon the 
trustees of the home." 

Attached hereto I am enclosing a copy of the last mentioned opinion. 
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Section 7676 as last amended, and as the same now appears in the 103rd volume 
of Ohio Laws, page 896, supra, provides as follows: 

''The board of education in any district in which a children's home or 
orphans' asylum is established by law, when !"equested by the board of trus­
tees of such children's home or orphans' asylum when no public school is 
situated reasonably near such home or asylum, shall establish a separate school 
in such home or asylum, so as to afford to the children therein, as far as prac­
ticable, the advantages and privileges of a common school education. Such 
schools must be continued in operation for such period as is provided by law 
for public schools. If the distributive share of school funds to which the 
school at such home or asylum is entitled by the enumeration of children in 
the institution is not sufficient to continue the schools for that length of time, 
the deficiency shall be paid out of the funds of the institution or by the county 
commissioners." 

Section 7681 of the General Code as last amended, as the same appears at page 
897 of the 103rd volume of Ohio Laws, provides as follows: 

"The schools of each district shall be free to all youth between six and 
twenty-one years of age, who are children, wards or apprentices of actual 
residents of the district, including children of proper age who are inmates of 
a county or district children's home or orphan's asylum located in such a school 
district but the time in the school year at which beginners may enter upon 
the firb't year's work of the elementary schools shall be subject to the rules 
and regulations of the local boards of education. But all youth of school age 
living apart from their parents or guardians and who work to support them­
selves by their own labor, shall be entitled to attend school free in the dis­
trict in which they are employed." 

It will be noted that in section 7681 as last amended, the clause "or orphans' 
asylum" has been added and the clause "at the discretion of its board of education" 
has been left out of said section. The amendment relating to said section 7676, it 
will be noted, has dropped out the reference formerly contained therein prior to its 
last amendment, to schools established at county infirmaries, and has added the clause 
that schools shall be established by the board of any district at children's homes or 
orphans' asylums "when no public school is situated reasonably near such home or 
asylum." From the phraseology now employed in said sections, it seems reasonably 
clear that it was the intent of the legislature to furnish free schools in one of the two 
ways to children who are or may be inmates of county or district children's homes or 
orphans' asylums; that is to say, either by establishing a separate school at such homes 
on the part of the board of any district in which such homes or asylums are located, 
or by furnishing sufficient educational facilities at the schools of the district wherein 
such homes or asylums are located, on the part of the board of education of such re­
spective districts. 
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Therefore, in answer to your first question, it is my opm10n that the sections 
referred to in your inquiry do not permit boards of education in school districts, where 
county or children's homes are located, to refuse to admit the children to such public 
schools, unless such board provides schools and sufficient educational facilities by 
the establishment of separate schools located at such county or district children's 
homes, in accordance with section 7676, General Code, supra. 

In answer to your second question, it is my opinion that such boards are legally 
obligated to make adequate provision for the accommodation of the children from 
such children's homes, unless they provide a separate school located at the county 
or district children's home, as provided by said section 7676, supra. 

Your remaining three questions relate entirely to the education of children who 
reside at orphans' asylums. Section 7677, as amended, 103 0. L., 896, provides that 
the control and management of schools established under section 7676, supra, shall 
be under the respective boards of education of the school district in which such homes 
and institutions are located, as follows: 

"All schools so established in any such home or asylum shall be under the 
control and management of the respective boards of education of the school 
districts in which such homes and institutions are located, and courses of study, 
length of school term, and all other school matters shall be uniform in the re­
spective school districts. Teachers employed in such homes or institutions 
must have a teacher's elementary school certificate as provided by section 
seven thousand eight hundred and twenty-nine of the General Code." 

Section 7678 of the General Code, as amended, 103 0. L., 896, provides that the 
county commissioners shall provide the necessary school room or rooms, furniture, 
fuel, etc., as follows: 

"In the establishment of such schools the commissioners of the county 
in which such children's home or orphans' asylum is established shall provide 
the necessary school room or rooms, furniture, fuel, apparatus and books, 
the cost of which for such schools must be paid out of the fu'nds provided 
for such institution. The board of education shall incur no expense in support­
ing such schools." 

In the case of State ex rei. The German Protestant Orphan Asylum of Cincinnati 
vs. The Directors of School District No. 14, l\Iillcreek township, Hamilton county, 
10 0. S., 448, the court held as follows: 

"BY THE COURT. Held, that the children, inmates of the German 
Protestant Orphan Asylum of Cincinnati, are not 'children, wards, or ap­
prentices of actual residents' in the school district within which said asylum 
is located, and therefore, under the lOth section of the act of February 21, 
1849, 'for the better regulation of the public schools in cities, towns,' etc. 
(Swan, Revised Statutes 860), not entitled to gratuitous admission to the 
privileges of the public schools of said district." 

The wording of the lOth section of the .act of February 21, 1849, under which 
this decision was rendered, to all intents and purposes is the same as section 4013, 
Revised Statutes, now section 7681 of the General Code, and reads in part as follows: 

"Admission to said schools shall be gratuitous to the children, wards and 
apprentices of all actual residents in said district, who may be entitled to the 
privileges of the public schools, under the general laws of this state." 
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In an opinion rendered by this department October 19, 1909, to Ron. Jno. W. 
Zeller, state commissioner of common schools, Columbus, Ohio, this department held 
in substance as follows: 

"Inmates of Baptist missionary home, who are children of parents who 
are in foreign countries, and their maintenance is provided for by their parents 
who are not residents of Granville school district, must pay tuition to Granville 
public school." 

As before stated, it is to be noted that section 7681 of the General Code, prior 
to its last amendment, did not contain the clause "orphans' asylum." It is well to 
further note that said section 7676 of the General Code includes the phrase "orphans' 
asylum" established by law, and it is further to be noted that section 7677 contains 
the language that all schools so established in any such home or asylum shall be under 
the control and maintenance of the respective board of education of the school district 
in which such homes and institutions are located, etc., and the schools so established 
means schools established in any district in which a children's home is established 
by law, as the same is provided in section 7676, General Code, supra. It would seem, 
therefore, to be the intent of the legislature, by virtue of the last amendment of said 
section, to obviate the holding of the court in the case of State ex rei. Asylum vs. Di~ 
rectors of School District, etc., supra, to avail the children of orphans' asylums of the 
advantages provided in said sections 7676, 7677, 7678 and 7681 of the General Code, 
supra. This would seem to follow, as above stated; by reason of the fact that the 
legislature has specifically inclutled in said sections, as last amended, the term "orphans' 
asylum," and has specifically made the provision of said sections applicable to such 
institutions, when the same are established in accordance with law. 

Section 7681 of the General Code, supra, refers to and includes orphans' asylu'ms 
generally without any limitation thereon. 

Section 7676 of the General Code refers to, and seems to apply to children's homes 
or orphans' asylums established by law. 

Therefore, answering your third question, I am of the opinion that section 7681 
of the General Code applies to and includes institutions which care for orphans and 
other dependent children, even though the same may be under private management. 

Answering your question number four, I am of the opinion that section 7677 and 
section 7676 of the General Code do not include privately managed institutions, be­
cause said sections seem only to refer to children's homes or orphans' asylums which 
are established by law. 

Answering your fifth question, it is my view that if the private institution referred 
to is an orphans' asylum, and they have established a branch thereof in another part of 
the municipality, then such children or orphans would be entitled to attend the public 
schools of the district in which the branch is located, as corning within the provisions 
of section 7681 of the General Code, supra, being children or inmates of an orphans' 
asylum; but that such institution could not avail itself of the provisions of sections 
7676 and 7677, unless it comes within the expression of said sections as being a children's 
home or orphans' asylum established by law. 

Yours very truly, 
TIMOTHY S. HoGAN, 

AUorney General. 
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1050. 

OFFICES COMPATIBLE-PROSECUTING ATTORNEY MAY BE TRUSTEE 
OF SINKING FUND OF CITY. 

'The prosecuting allorney may legally be appointed to serve as trustee of the sinking 
fund of a city, there being no incompatibility. 

CoLUMBus, OHIO, July 14, 1914. 

HoN. HAURY T. NoLAN, Prosecuting Attorney, Painesville, Ohio. 

DEAR Sm:-I have your letter of April18, 1914, as follows: 

"Will you kin4ly advise me whether, in your opinion, a person holding 
the office of prosecuting attorney of a county may legally be appointed and 
serve as a trustee of the sinking fund of a city. Inasmuch as I am the person 
affected by the question submitted, I prefer the opinion of someone else as 
to the legality of such procedure." 

Throop on public officers, section 33, lays down the following rule: 

"Officers are said to be incompatible and inconsistent, so as not to be 
executed by the same person, when from the multiplicity of business in them 
they cannot be executed with care and ability, or when, their being subordinate 
and interfering with each other, it induces a presumption that they cannot be 
executed with impartiality and honesty." 

In Dillon on municipal corporations, in a note to section 419, it is said that: 

"Incompatibility in offices exist, where the natu.'re and duty of the two 
offices are such as to render it improper from considerations of public policy, 
for one incumbent to retain both." 

I can see nothing in the rules above stated, nor find anything in the statutory 
law of the state that makes the office of sinking fund trustee incompatible with that 
of prosecuting attorney, and it is therefore my opinion that these two offipes may be 
held by one and the same person. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1051. 

POWERS OF STATE BOARD OF HEALTH DO XOT EXTEND BEYOND THE 
TERRITORIAL LE\IITS OF THE STATE-POWER OF STATE TO REGU­
LATE MUNICIPALITY IN OTHER STATE. 

The state board of heaUh is but a state agency for the purposes irulicaled by the slatules 
providing for its organization and defining its duties. As such agency, its jurisdiction 
does not extend for any purpose beyond the territorial limits of the stale, arul it has no 
power to take effective official action with respect to a nuisance created by a city in an 
adjoining state in permitting sewage to flow into streams in an adjoining state, by which 
such sewage is carried into a river which may be the source of the water supply of a city 
in this state. 

This state in its quasi-sovereign capacity to meet the situation, has power to enjoin 
and abate such nuisance by action in a court of competent jurisdiction against the offend­
ing municipality in the adjoining state. 

CoLUMBus, OHIO, July 15, 1914. 

HoN. JoHN W. HILL, President, The State Board of Health, Cincinnati, Ohio. 

DEAR Srn:-Under date of April14, 1914, you wrote asking my opinion as follows: 

"A city in this state desires to ·use a certain stream for a public water 
supply, and a city in an adjoining state is or was a few years ago permitting 
considerable sewage from its outskirts to be carried either directly or through 
small rills, which were water courses in time of flood, into the main stream. 
The collection and proper disposal of this sewage of the city in the other 
state would be of no benefit to that rity, but would be a benefit to a city in this 
state. 

"Will you kindly let me know what, if any, jurisdiction we would have 
with respect to the sewage pollution of a stream by a city in another state where 
that stream is liable to be drawn on for public water supply by a city in this 
state." 

The state board of health is a state agency for the purposes indicated by the 
statutes providing for its organization and defining its duties. As such state agency 
its jurisdiction does not extend, for any purpose, beyond the territorial limits of the 
state, and if the river, the pollution of which is complained of in your communication, . 
is the Ohio, the territorial limits of this state, with respect to the river in question, does 
not, probably, extend further than the low water mark of the same. 

Booth vs. Shepard, 8 0. S., 243. 
Handly's Lessee vs. Anthony, 5 Wheat., 374. 
Board of Health vs. Greenville, 86 0. S., 1, 37. 

It does not follow, however, that by reason of the lack of jurisdiction on the part 
of the state board of health to act in the premises, there is no remedy for the condition 
complained of. The state of Ohio, in its quasi-sovereign capacity has undoubted 
power to institute, in a court of competent jurisdiction, an action to enjoin and abate 
the nuisance complained of. 

Dillon, in his work on municipal corporations, states the interest and legal rights 
of the several states in questions of this kind, a8 follows: 
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"'" * * The pollution of the streams with the consequent annoy-
ance and injury to the health, not only of the residents and citizens of the 
state where the pollution originates, but also to the residents and citizens of ad­
joining states with the consequent injury to property therein, has raised ques­
tions affecting the right of a state to use or authorize the use of the waters of 
rivers and streams for such purposes within its own limits, when the effect thereof 
is to cause loss and injury to the citizens of, and property within, a sister 
state. These questions have newly arisen, and the law on the subject is in an 
undeveloped condition requiring discussion and consideration fully to define 
the rights of the respective states and their citizens. It may, however, be ~id 
that the power of a state within which a river or stream rises is not absolute, 
and that it can neither unduly appropriate the waters of such river or stream 
to the loss and detriment of an adjoining state and the citizens thereof, nor can 
it pollute the same by the discharge of sewage in such a manner as to cause 
loss and damage to a sister state and its citizens unreasonably and unneces­
sarily. The state is sovereign within its own boundaries, and as to the public 
uses to which the waters of its rivers Dnd streams may be applied therein by its 
citizens and residents, but in its relation to sister states, it is only municipal 
in its functions and powers, and it is bound to respect the rights of the sister 
state and its citizens. Hence a state has, under the provisions of the federal 
constitution extending the judicial power of the federal courts over contro­
versies between two or more states and between a state and citizens of another 
state, a standing in those courts to protect its lawful interests in rivers and 
streams flowing from an adjoining state from injury or damage to its detri­
ment. And where a navigable stre9m rises in one state and flows thence into 
another, it has been held that the lower state is entitled to maintain a suit in 
equity against the upper or higher state (of which the supreme court of the 
United States has original jurisdiction), to prevent an undue and improper 
appropriation of the waters of the stream, which otherwise would flow through 
and across her territory, and the consequent destruction of her property and 
of the property of her citizens, and injury to their health and comfort. 

"Similarly, it is within the power of a state to invoke the original juris­
diction of the supreme court of the United States to restrain an adjoining 
state and a municipality therein from contaminating the waters of a stream 
flowing along, past, or through the plaintiff's territory by discharging therein 
sewage in great quantities to the serious detriment and annoyance of the 
citizens and property owners of the plaintiff state. * * *" 

In the case of Georgia vs. Tennessee Copper Company, 206 U. S., 230, which was 
one instituted by the state of Georgia against the Copper Company to enjoin it from 
discharging noxious gas from its works in Tenoossee, in a,nd over the territory of the 
plaintiff state, the court held: · 

"When the states by their union made the forcible abatement of outside 
nuisances impossible to each, they did not thereby agree to submit to what­
ever might be done. They retained the right to make reasonable demands on 
the grounds of their still remaining quasi-sovereign interests, and the alterna­
tive to force a suit in this court. 

"This court has jurisdiction to, and at the suit of a state will, enjoin a 
corporation, citizen of another state, from discharging over its territory noxious 
fumes from works in another state where it appears that those fumes cause 
and threaten damage on a considerable scale to the forests and vegetable 
life, if not to health, within the plaintiff's state." 

The court, in its opinion in this case, says: 
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"This is a suit by a state for an injury to it, in its capacity of quasi­
sovereign. In that capacity, the state has an interest, independent of and 
behind the titles of its citizens, in all the earth and air within its domain. 
It has the last word as to whether its mountains shall be stripped of their 
forests and its inhabitants shall breathe pure air." 
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In the case of :\Iissouri vs. Illinois and the sanitary district of Chicago, 180 lJ. S., 
208, suit was brought by the plaintiff state against the defendants named for an injunc­
tion restraining the defendants from receiving or permitting any sewage to be received 
or discharged into an artificial channel or drain, constructed by the sanitary district 
under authority of the state of Illinois, in order to carry off and eventually discharge 
into the :Mississippi river, through the Des Plaines and Illinois riverR, sewage of the 
city of Chicago, which had previously been discharged into Lake :\Iichigan. The 
bill did not assail the drainage channel as an unl::!.wful structure, nor aim to prevent 
its use as a water way, but it sought relief against the pouring of sewage and filth 
through it into the above named rivers in the state of Illinois, into the :'11ississippi 
river, to the detriment of the state of Missouri and its inhabitants. Upon demurrer of 
the defendants to this bill for an injunction, it was held that the action could be main­
tained. 

In addition to the right of the state of Ohio to abate and enjoin the nuisance here 
complained of, by action against the municipality of another state responsible for the 
nuisance, I am inclined to the opinion that a municipality of this state, if legally injured 
in the exercise of its corporate functions, such as the maintenance of a water supply 
for its citizens, would likewise have proper standing to institute an acti~n in a court 
of competent jurisdiction, for the purpose of redressing the wrong. 

You do not state, in your communication, sufficient facts to warrant me in ex­
pressing my opinion as to the merits of aft action which might be brought with respect 
to the matter complained of, and I do not, therefore, expreEs any opinion on this 
question. 

1052. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RIGHT OF PRIVATE BANK TO OWN STOCK IX A STATE BANK. 

A private bank may own stock in a state bank. 

CoLUMBus, Ouro, July 14, 1914. 

HoN. E~IERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm:-On December 15, 1913, you made the following request for my 
opinion: 

"Under section 9 of the private banking act, and section 9765, paragraph 
"b" of the savings banking law, has a private bank the right to own stock in 
a state bank?" 

Section 9 of what is commonly called the "private banking act" (section 744-9, 
General Code, 103 0. L., 379) is as follows: 

"Sections 720, 724, 725, 729, 734, 735, 737, 738, 740, 741, 742, 
742-1, 742-2, 742-3, 742-4, 742-5, 742-6, 742-7, 742-8, 742-9, 742-10, 742-11, 
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742-12, 742-13, 742-14, 742-16 and 743 of the General Code of Ohio, shall 
refer to and include every and all corporations not organized under the laws 
of this state or of the United States, persons, partnerships and associations 
using the word 'bank,' 'banker' or 'banking' or 'trust' or 'trust company' or 
words of similar meaning in any foreign language as a designation or name 
under which business is or may be conducted in this state, and every such 
corporation, person, partnership or association shall be governed by and shall 
conduct all their business and transactions as provided in said sections in the 
same manner as if such corporations, persons, partnerships or associations 
were specifically mentioned in each of said sections; and every such corpora­
tion, person, partnership or association shall do and perform all things re­
quired by each arid all said sections, and the superintendent of banks shall have 
the power and authority over such corporations, persons, partnerships and 
associations, as is given to him over banking corporations in Ohio by said 
sections; and each and every other section of the General Code providing for 
the inspection, examination and regulation of banking corporations, except 
the provisions as to capital stock and the amount of loans and investments 
computed on the basis of capital stock, and except the provisions for the pub­
lication of reports, shall be held to apply to each and every such corporation, 
person, partnership or association so far as said sections and parts of sec­
tions may be applicable." 

Section 720 and the other sections to which explicit reference is made by this 
section are the sections of the General Code governing the examination, supervision 
and liquidation of banking corporations by the superintendent of banks. All of these 
sections are, by reference, made applicable to private banks, and by this section all 
other sections of the General Code providing for the inspection, examination and 
regulation of banking corporations (except those specifically referred to) are made t.o 
apply to private banks in so far as such sections may be applicable. 

Section 9765 of the General Code is as follows: 

"A savings bank may invest the residue of its funds in, or loan money on, 
discount, buy, sell or assign promissory notes, drafts, bills of exchange and 
other evidences of debt and also invest its capital, surplus and deposits, in, 
and buy and sell tlie following: 

"a. The securities mentioned in section ninety-seven hundred and fifty­
eight, subject to the limitations and restrictions therein contained, except 
that savings banks may loan not more than seventy-five per cent. of the 
amount of the paid in capital, surplus and deposits on notes secured by mort­
gage on real eEtate. But all loans made upon personal security shall be made 
upon notes with two or more signers or one or more indorsers, payable and to 
be paid at. a time not exceeding six months from the date the~eof. In the 
aggregate not exceeding thirty per cent. of the capital surplus and deposits 
of a savings bank shall be so invested. 

"b. Stocks, which have paid dividends for five consecutive years next 
prior to the investment, bonds and promissory notes of corporations, when 
this is authorized by an affirmative vote of a majority of the board of directors 
or by the executive committee of such savings bank. No purchase or invest­
ment shall-be made in the stock of any other corporation organized or doing 
business under the provisions of this chapter. The superintendent of banks 
may order any such securities which he deems undesirable to be sold within 
six months. 

"c. Promissory notes of individuals, firms, or corporations, when se-
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cured by a sufficient pledge of collateral approved by the directors, subject 
to the provisions of sections ninety-seven hundred and fifty-four and ninety­
seven hundred and fifty-five." 
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This section applies solely and only to savings banks, that is, banking corpora­
tions organized under the laws of Ohio as savings banks; and could only be made ap­
plicable to a private bank, or to any banking corporation other than a savings bank, 
by a direct statutory provision. None of the statutory provisions relative to the 
amount and character of investments by banking corporations are applicable to private 
banks; and there is nothing in our laws to prevent a private bank from investing in 
stock of another bank, or in fact to prevent a private bank from making any invest­
ment of its funds which an individual can make. 

This is one of the defects of our banking laws at the present time, and is one reason 
why so many private banks have failed. It can only be remedied by careful legis­
lation on the subject, and this legislation must start by prescribing that private banks 
must have a fixed capital stock. Without i\ provision of tllis character there can be 
no basis upon which to regulate the amount of investments, and unless the amount 
of investments by a bank is fixed and subject to regulation, regulations as to the char­
acter of investments would be practically worthless. 

1053. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

POWER OF THE OHIO BOARD OF ADMINISTRATION TO REGULATE 
THE NUMBER AND SALARIES OF OFFICERS REFERRED TO IN SEC­
TION 2180, GENERAL CODE. 

Section 41 of the Ohio board of administration act, passed May 11, 1911, did not 
become effective until August 15, 1911; on that dale it expressly repealed section 2180 of 
the General Code, as amended by house bill 621, 102 0. L., 474, passed May 31, 1911. 
The Ohio board of administration can, therefore, regulate the number and salaries 9f 
officers referred to in section ":<!180, General Code. 

CoLUMBUs, Omo, .July 15, 1914. 

HoN. A. V. DoNAHEY, Auditor of Stale, Columbus, Ohio. 

DEAR Sm:-I have your letter of May 26, 1914, as follows: 

"May the board of administration, under the provisions of section 1842, 
regulate the number and salaries of the employes mentioned in section 2180, 
General Code?" 

Section 1842, General Code, was originally section 11 of the Ohio board of ad­
ministration act, and read: 

"Section 11. Each of said institutions shall be under the executive con­
trol and management of a superintendent or other chief officer designated 
by the title peculiar to the institution, subject to the rules and regulations of the 
board and the provisions of this act * * *. The chief officer shall have 
entire executive charge of the institution for which he is appointed, except 
as otherwise provided therein. He shall select and appoint the necessary em-
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ployes, but not more than ten per cent. of the total number of officers and em­
ployes of any institution shall be appointed from the same county * * *. 

"The board after conference with the managing officer of each institution 
shall determine the number of officers and employes to be appointed therein. 
It shall from time to time fix the salaries and w~ges to be paid at the various 
institutions which shall be uniform, as far as possible, for like service, pro-­
vided that the salaries of all officers shall be approved in writing by the gov­
ernor." 

This act was passed on May 11, 1911. Section 39 of the act and section 41 read 
as follows: 

"Section 39. To give the board adequate time to prepare the necessary 
details no part of this act relating to said board shall take effect until August 
15, 1911, except section two, three, four, five, six and seven, but this act 
shall be in full force and effect from and after said date, when the board shall 
assume all of its duties * * * 

"Section 41. That sections 1824, 1825 * * * 2180 * * * of 
the General Code be, and the same are.hereby repealed, and that all parts 
of sections inconsistent with the provisions of this act be, and the same are 
hereby repealed in so far as said inconsistencies exist." 

On May 31st the legislature passed house bill 621, 102 0. L., p. 474, which reads: 

"Be It Enacted by the General Assembly of the State of Ohio: 
"Section 1. That section 2180 of the General Code be amended to read 

as follows: 
"Section 2180. There shall be appointed an assistant clerk at an annual 

salary not to exceed one thousand and eighty dollars, a chaplain, who shall 
act as librarian, at a salary not to exceed fifteen hundred dollars a year, a 
physician, a superintendent of schools who shall be accredited as a guard, a 
superintendent of construction at a salary not to exceed thirteen hundred 
and twenty dollars a year, a superintendent of gas and electric light at a salary 
not to exceed thirteen hundred and twenty dollars a year, a captain of night 
watch at a salary not to exceed twelve hundred dollars a year, a superinten­
dent of subsistence at a salary not to exceed eleven hundred and twenty dollars 
a year, and a stenographer at a salary not to exceed sixty dollars per month". 

"Section 2. That said original section 2180 of the General Code be, and 
the same is hereby repealed." 

The question now is, did section 41 of the Ohio board of administration act, which 
expressly repealed section 2180 of the General Code, :.ffect such repeal on May 11, 
1911, the date of its passage, or upon August 15, 1911, the date upon which, according 
to section 39 of the act, it became effective. If section 41 of the Ohio board of adminis­
tration act worked a repeal of section 2180 on the elate of its passage, viz., May 11, 1911, 
then house bill 621 in amending section 2180 on May 31, 1911, reenacted that section, 
and it (sect.ion 2180) should be held to control. If, however, section 41 of the Ohio 
board of administration act did not affect a repeal of section 2180 until August 15, 
1911, when according to section 39 of the act it became effective, then it repealed on 
that date section 2180, as thvt section stood amended by house bill 621 passed C!n 
May 31, 1911. 

Section 280 of Lewis Sutherland's work on statutory construction, reads in part: 

"Statutes speak from the time they take effect, and from that time they 
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have posteriority. If passed to take effect at a future date, they are to be 
construed, as a general nile, as if passed on that date, and ordered to take 
immediate effect." 
Citing: 

State vs. Edwards, 136 ::\Io., 360. 
Rice vs. Reddiman, 10 Mich., 125. 
Harrington vs. Harrington's Estate, 53 Vt., 649. 
::\Ietrop. Board of Health vs. Schmades, 10 Abb. Pr. (n. s.), 205. 
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This doctrine would support the conclusion that section 41 of the Ohio board of 
administration act, which was the repealing section, did not work a repeal of section 
2180 of the General Code uptil August 15, 1911, when it repealed said section as it 
stood amended by house bill 621, passed May 31, 1911; and this, it seems to me, is 
exactly what the legislature intended. 

The sections of the General Code repealed by section 41 of the Ohio board of ad­
ministration act, related to the powers and duties of the trustees and officers of the 
different institutions of the state, and it was necessary for all of these sections to con­
tinue in full force and effect until August 15, 1911, when the Ohio board of administra­
tion act became effective. To my mind it seems very clear that the legislature in 
amending section 2180 of the General Code, meant such amendment to continue in full 
force only until August 15th, when the Ohio board of administration act should become 
effective, repealing all such sections as 2180, relating to positions and salaries of officers 
and employes in the various institutions of the state, and granting to the board the 
power to establish a uniform system with respect to such matters operating upon all 
of the institutions of the state. 

I am, therefore, of the opinion that section 41, the repealing section of the Ohio 
board of administration act (102 0. L., p. 223), did not work a repeal of section 2180 
of the General Code until August 15, 1911, and it then repealed such section as amended, 
in house bill621, passed May 31, 1911; and in direct answer to your question, that the 
Ohio board of administration may, by virtue of section 1842 of the General Code, 
regulate the number and salaries of the employes of the Ohio penitentiary mentioned 
in section 2180 of the General Code. 

Yours very truly, 
~ T1MOTHY S. HoGAN, 

r.lAttorney General. 
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1054. 

SCHOOL DISTRICTS-RIGHT OF A DISTRICT BOARD EMPLOYING A 
SUPERINTENDENT TO JOIN WITH A RURAL SCHOOL DISTRICT 
WHICH· NEVER EMPLOYED A SUPERINTENDENT-POWER OF 
SCHOOL DISTRICTS TO JOIN, BY MUTUAL CONSENT WITH THE 
BOARDS OF EDUCATION. 

Under section 47 40, General Code, as amended, a village district already employing 
a superintendent, cannot join with a rural school district which never employed a superin­
tendent and which said districts were never heretofore joined together for supervisory pur­
poses by employing a superintendent in common 1tpon application to the county board of 
education to be joined and continue as separate districts as authorized by said section. 

Under the recently enacted school code, appearing in 104 0. L., 133, school districts 
formerly designated as "special school districts" now constitute rural school districts, 
which said rural school districts are a part of the respective county school districts of the 
state. Part of any co1tnty school districts may be transferred to an adjoining school district 
or city or village school district by the mutual consent of the boards of education having 
control of such districts. 

CoLUMBUS, Onro, July 18, 1914. 

HoN. THoMAS S. MADDOX, Prosecuting Attorney, Washington C. H., Ohio. 

DEAR Sm:-Under date of July 14, 1914, you requested an official opinion upon 
the following questions: 

"First. Our county board of education in Fayette county, Ohio, desires 
your construction of section 4740, Ohio Laws, 104, page 141, in this: 

"Can a village district already employing a superintendent, join with a 
rural school district which never employed one, resolving that it will employ 
a superintendent, etc., and upon application to the county board be continued 
as a separate district, etc.? . 

"Seco?ut. Can a special school district under any of the sections of the 
school code, Ohio Laws, page 1315, after May 19, 1914, join with a village 
district in _another county, for school purposes?" 

Section 4740 of the General Code, 104 0. L., 141, provides as follows: 

"Any village or rural district or union of school districts for supervision 
purposes which already employs a superintendent and which officially certifies 
by the clerk or clerks of the board of education on or before July 20, 1914, that 
.it will employ a superintendent who gives at least one-half of his time in 
supervision, shall upon application to the county board of education be con­
tinued as a separate supervision district so long as the superintendent receives 
a salary of at least one thousand dollars and continues to give one-half of his 
time to supervision work. Such districts shall receive such portion of state 
aid for the payment of the salary of the district superintendent as is based on 
the ratio of the number of teachers employed to forty, multiplied by the frac-

• tion which represents that fraction of the regular school day which the super­
intendent gives to supervision. The county superintendent shall make no 
nomination of a diStrict superintendent in sullh district until a vacancy in such 
superintendency occurs. After the first vacancy occurs in the superintendency 
of such district all appointments shall be made on the nomination of the 
county superintendent in the manner provided in section 4739. A vacancy shall 
occur only when such superintendent resigns, dies or fails of re-election. 
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"Any school district or districts, having less than twenty teachers, 
isolated from the remainder of the county school district by supervision 
districts provide.d for in this section shall be joined for supervision purposes 
to one or more of such supervision districts, but the superintendent or super­
intendents already employed in such supervision district or districts shall be 
in charge of the enlarged supervision district or districts until a vacancy 
occurs." 
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Section 7705 of the General Code, prior to its repeal and amendment by House 
Bill No. 13, enacted February 5, 1914, 104 0. L., 144, provided as follows: 

"The board of education of each village, township and special school 
district may appoint a suitable person to act as superintendent, and to employ 
the teachers of the public schools of the district for a term not longer than 
three school years, to begin within four months of the date of appointment. 
But nothing herein shall prevent two or more districts uniting and appointing 
the same person as superintendent." 

It would seem to follow, therefore, that the phrase employed in section 4740, 
"union of school districts for supervision purposes which already employ a superin­
tendent," means to refer to schools which under said section 7705, prior to its said 
repeal and amendment, united for supervision purposes. It is to be noted that said 
section 7705, General Code, prior to its amendment specifically provided that nothing 
therein should prevent two or more districts uniting and appointing some person as 
superintendent. 

Again, reverting to section 4740, General Code, as amended 104 0. L., 141, it is 
to be noted that any village or rural district or union of school districts for supervision 
purposes which already employed a superintendent at the time of the amendment 
thereof, shall, upon application to the county board of education be continued as a 
separate supervision district, etc. 

Under the terms of your first question it appears that the village district inquired 
abOlit has for some time past been employing a superintendent. It further appears 
that the rural school district inquired about does not now and never has employed a 
superintendent. I take it from the form of your question also that these two districts 
never joined together for supervisory purposes under section 7705 of the General Code, 
supra. 

Therefore, the two districts cannot be said to be a village or rural district which 
have heretofore employed a superintendent, and they are not districts which have 
heretofore entered into a union for the purpose of supervision by employing one com­
mon superintendent. The provisions of section 4740, as amended, apply only to such 
districts as have heretofore employed a superintendent and which were so employing 
such superintendent at the date of such amendment, either as a village or rural dis­
trict or a union of school districts for supervision purposes. 

Therefore, in direct answer to your first question, it is my opinion that a village 
district already employing a superintendent cannot join ~-ith a rtiral school district 
which never employed a superintendent, and which said districts were never hereto­
fore joined together for supervisory purposes by employing a superintendent in com­
mon, upon application to the county board of education to be joined and continued as 
separate districts in accordance with said section 4740, supra. 

Answering your second question, section 4692 as it appears in 104 0. L., 135, 
provides as follows: 

"Part of any county school district may be transferred to an adjoining 
county school district or city or village school district by the mutual consent 
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of the boards of education having control of such distcipts. To secure such 
consent, it shall be necessary for each of the boards to pass a resolution indi­
cating the action taken and definitely describing the territory to be trans­
ferred. The passage of such .a resolution shall require a majority vote of the 
full membership of each board by yea and nay vote, and the vote of each 
member shall be entered on the records of such boards. Such transfer shall 
not take effect until a map, showing the boundaries of the territory transferred, 
is placed upon the records of such boards and copies of the resolution certified 
to the president and_ clerk of each board, together with a copy of such map 
are filed with the auditors of the counties in which such transferred territory 
is situated." 

Under the above section only tenitory of a county school district may be trans­
ferred to an adjoining county school district or a city or village school district by the 
mutual consent of the boards of education having control of such districts. 

Special school districts were formerly provided for by section 4728 of the General 
Code. Said section provided as follows: 

"A special school district may be formed of any contiguous territory, 
not included within the limits of a city or village, which has a total tax valua­
tion of not less than one hundred thousand dollars." 

Said section 4728 was repealed by said House Bill No. 13, passed on February 5, 
1914, so that under the statutes as now amended, we no longer have the term or phrase 
"special school districts." The new act heretofore referred to in section 4679, 104 0. 
L., 133, divides the school districts of the state into city, village, rural and county 
school districts as follows: 

"The school districts of the state shall be styled, respectively, city school 
districts, village school districts, rural school districts and county school 
districts." 

Section 4680, General Code, defines a city school district as follows: 

"Each city, together with the territory attached to it for school pur­
poses, and excluding the territory within its corporate limits detached for 
school purposes, shall constitute a city school district." 

Section 4681 as amended 103 0. L., 545, defines a village school district as follows: 

"Each village, together with the territory attached to it for school pur­
poses, and excluding the territory within its corporate limits detached for 
school purposes, and having in the district thus formed a total tax valuation 
of not less than five hundred thousand dollars, shall constitute a village 
school district." 

The last two sections were not in any wise changed by the recently enacted school 
code. 

Section 4684 of the General Code, prior to its amendment, provided that any 
school district, other than a city, village or township school district, etc., shall con­
stitute a speciaf school district as follows: 
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"Any school district, other than a city, village or township school dis­
trict and any school district organized under the provisions of chapter five of 
this title, shall constitute a special school district." 
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The above section as amended in 104 0. L., 133, proddes for and defines county 
school districts as follows: 

"Each county, exclusive of the territory embraced in any city school 
district and the territory in any village school district exempted from the 
supervision of the county board of education by the provisions of sections 
4688 and 4688-1, and the territory detached for school purposes, and including 
the territory attached to it for school purposes, shall constitute a county 
school district. In each case where any village or rural school district is 
situated in more than one county such district shall become a part of the 
county school district in which the greatest part of the territory of such village 
or rural district is situated." 

Section 4735 as amended, 104 0. L., 138, provides that existing special school 
districts shall constitute rural districts as follows: 

"The present existing township and special school districts shall consti­
tute rural school districts until changed by the county board of education, 
and all officers and members of boards of education of such existing districts 
shall continue to hold and exercise their respective offices and powers until 
their terms expire and until their successors are elected and qualified." 

Under the new school code there is no provision whereby a special school district 
may be joined to a village school district in another county for school purposes. Such 
districts so formerly designated as special school districts now constitute rural school. 
districts until changed by the county board of education. Under section 4684 (104 
0. L., 133) supra, rural school districts are constituted and go to make up either the 
whole or a part of the respective county school districts of the state. 

Section 4728, as amended, 104 0. L., page 136, provides that each county school 
district shall be under the supervision and control of the county board of education, 
as follows: 

"Each county school district shall be under the supervision and control 
of a county board of education composed of five members who shall be elected 
by the presidents of the various village and rural boards of education in such 
county school district. Each district shall have one vote in the election of 
members of the county board of education except as is provided in section 
4728-1. At least one member of the county board of education shall be a 
resident of a village school district if such district is located in the county 
school district and at least three members of such board shall be residents 
of rural school districts, but not more than one member of the county board 
of education shall reside in any one village or rural school district within the 
county school district." 

Section 4692 supra, provides that part of any county school district may be trans­
ferred to an adjoining county, city or village school di~-trict by mutual consent of the 
boards of education having control of such districts. 

Inasmuch as school districts formerly designated "special school clk-tricts" now 
constitute rural school districts and forrn a part of the county school districts, which 
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latter districts are under the control of the county board of education, I am of the 
opinion, therefore, that school districts formerly designated "special school districts" 
may be joined with a village district in another county, provided such village district 
is an adjoining district, by transferring the same in accordance with section 4692, 
which transfer can be made by the mutual consent thereto by the boards of education 
of the respective districts. 

1055. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Allorney General. 

RIGHT OF COUNTY COMMISSIONERS TO BORROW MONEY TO PROVIDE 
FOR THE MAINTENANCE OF COUNTY TUBERCULOSIS HOSPITAL, 
UNTIL MARCH 1, 1915. . 

Under section 2434, General Code, which grants authority to commissioners to borrow 
money and issue bonds for the relief and support of the poor, bonds may be issued to pro­
vide for the maintenance of a county tuberculosis hospital between the present and March 
1, 1915, when the proceeds of the special levy authorized for that purpose will first become 
available. This question is somewhat obscure, and the conclusion is based upon the fact 
that it is clearly the legislative intention that tubercular paupers shall be kept in this hospital 
and not elsewhere during the time mentioned. 

CoLUMBUs, OHIO, July 18, 1914. 

RoN. EDWARD C. TuRNER, Prosecuting Attorney, Columbus, Ohio. 

DEAR Srn:-In your letter of July 5th, receipt whereof has already been 
acknowledged, you enclosed a copy of an opinion given by Ron. H. C. Sherman, assist­
ant prosecuting attorney, to the county commissioners of Franklin .county, and a 
letter addressed by Messrs. Squire, Sanders and Dempsey to Messrs. Hayden, Miller 
and company of Cleveland, Ohio, both referring to a certain issue of bonds authorized, 
or attempted to be authorized by the commissioners of Franklin county, for the pur­
pose of providing temporarily for the maintenance of the Franklin County Tubercu­
losis Hospital. I n·ote that there is a difference of opinion between your office and 
Messrs. Squire, Sanders & Dempsey, respecting the legality of this issue of bonds, 
and that my opinion in the premises is requested. 

I have not before me the exact phraseology of the resolution authorizing issuance 
of the bonds, therefore, I do not know what is the declared purpose of the commission­
ers in issuing them. I ·note, however, that it is agreed that the authority to issue 
such bonds, if it exists at all, is referable to section 2434, General Code, which em­
powers the county commissioners, inter alia to borrow money and issue bonds "for 
the relief or support of the poor." 

I may pause here to say, that in my opinion, this assumption is correct, there being 
no other provision of law under which authority to borrow money for the maintenance 
of a county tuberculosis hospital or of any class of persons therein, could be claimed. 

The question, then, is, as to whether or not, the maintenance of a county tuber­
culosis hospital, constitutes the "support of the poor." At the outset, I may say that 
I quite agree with Messrs. Squire, Sanders and Dempsey in their views that the word 
"poor," as used in section 2434, General Code, has a limited meaning, and refers to 
the destitute, or such perEOns as are dependent on the county for support. 
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But this premise does not lead in my judgment to the conclusion a.t which ~Iessrs. 
Squire, Sanders and Dempsey have arrived. The present statutes relative to the 
county tuberculosis hospital are found in 103 0. L., 492, and consist of sections 3139, 
et seq., General Code, as amended. The prior legislative history of these sections 
is of interest in this connection, but in the view I take of this question, it need not be 
considered. 

Of these sections, the first, section 3139, provides as follows: 

"On and after January 1st, nineteen hundred and fourteen, no person suf­
fering from pulmonary tuberculosis, commonly known as consumption, shall 
be kept in any county infirmary." 

The related sections contain the following provisions: 

"Section 3141. In any county where a county hospital for tubercu­
losis has been erected such county hospital for tuberculosis may be main­
tained by the county commissioners, and for the purpose of maintaining such 
hospital the county commissioners shall annually levy a tax and set aside the 
sum necessary for such maintenance. Such sum shall not be used for any 
other purpose. 

"Section 3142. An accurate account shall be kept of all ~oneys re­
ceived from patients or from other sources, which shall be applied towards the 
payment of maintaining a. tuberculosis hospital. * * * 

"Section 3145. The medical superintendent sholl investigate applicants 
for admission to the hospital for tuberculosis who are not inmates of the 
county infirmary and may require satisfactory proofs that they are in need 
of proper care and have pulmonary tuberculosis. The board of trustees may 
require from any such npplica.nt admitted from the county or counties maintain­
ing the hospital a payment not exceeding the actual cost incurred in their care 
and treatment, including necessaries and cost of transportation, or such less 
sum as they may deem advisable, owing to the financial condition of the 
applicant." 

It is clear from these provisions that the county tuberculosis hospital is a place 
for the care and support of a. certain class of indigent persons who would otherwise 
be kept in the infirmary, viz.: the tubercular poor. The keeping of such persons in 
the county tuberculosis hospital, or in some district tuberculosis hospital, is niJt only 
authorized as a means of supporting the poor, but is required by the positive provision 
of section 3139, General Code, supra. 

True, persons who are not inmates of the county infirmary, may also be admitted 
to the county tuberculosis hospital, but such admission is conditioned upon the right 
of the "trustees" (which word as used in section 3145, General Code, is evidently in­
tended to apply to the county commissioners, as directors of the infirmary, as well as 
to the trustees of the district hospital), to require the payment of the actual cost in­
curred in their care and treatment. The intention is that to the extent of their ability 
to pay, tubercular persons, other than those who are inmates of the county infirmary, 
are to provide for their own maintenance in the county tuberculosis hospital. 

It is true that the provisions of section 3145, General Code, constitute a grant of 
power, and not the imposition of a duty; it is true also that the commissioners as "trus­
tees" may require from those other than the inmates of the infirmary, the payment 
of a sum Jess than that which corresponds to the actual cost incurred in their care and 
treatment, etc., if they deem such action advisable "owing to the financial condition 
of the applicant." 
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As to this last feature of the statute, it may be sai,d that furnishing medical treat- · 
ment to persons who, if in good health, would be able to support themselves, but who 
are not able to provide for themselves in sickness, or to procure the services of a phy­
sician, has always been regarde<l as a proper function of the relief of the poor, and is 
so recognized in our statutes: see section 3490, General Code. It is true that the 
furnishing of medical relief has been heretofore a function of the township trustees 
and municipal authorities, instead of the infirmary directors, or county commissioners; 
but as to the tubercular poor, it is clearly the intention of the ln.w that medical relief 
to them shall be provided for through the agency of the county tuberculosis hospital. 

Therefore, I am of the opinion that the mere fact that the county commissioners 
as trustees are authorized to exact from applicants, other than inmates of the infirm­
ary, the payment of a le~s sum than that corresponding to the actual cost of mainte­
nance and treatment, does not deprive the care and relief of such persons of the neture 
of poor relief. 

The only question, then, which seems at all doubtful to me, arises out of the fact 
that the commissioners are authorized by inference to maintain in the county tuber­
culosis hospital, if they so desire, persons other than the inmates of the infirmary, 
without exacting from such persons the payment of a sum sufficient to meet the cost 
and expense of their care and treatment, etc., and without reference, also, to the abil­
ity of such persons to pay. To the eJ."tent that the commissioners might by such actjon 
cast upon the public the burden of providing for the care and treatment of tubercular 
patients, who are able to pay for their own maintenance and treatment, to that extent 
at least, the maintenance of the county tuberculosis hospital would not constitute the 
relief and support of the poor. 

But I am unable to see that such a consideration is material to the present ques­
tion. I assume that the commissioners have authority to borrow money for the re­
lief of the poor, without the declared intention of applying it to the maintenance of 
a tuberculosis hospital as constituting such poor relief; there would be no question 
in my mind (nor I take it in the mind of any other person) as to the legality of the bond 
issue, had the commiEsioners not disclosed their exact purpose by recitals made in 
their resolution. In fact, then the bonds would have sold without question, and when 
sold, the manner of th'e application of their proceeds could in no event have affected 
their validity; this proposition is elementary. 

Now the mere fact that the commissioners stated the exact manner in which they 
intended to apply the money derived from the sale of these bonds, to the relief and 
support of the poor, does not in my opinion materially alter the case. Had the commis­
sioners:stated in their resolution that the money derived from the sale of the bonds was 
to be applied to the maintenance and treatment in the tuberculosis hospital of all those 
persons, who, but for the provisions of section 3139, General Code, would be kept in 
the county infirmary, and such other perwns, afflicted with pulmonary tuberculosis 
as might not be able to provide the necessary care and medical treatment for them­
selves, then it would clearly appear that the money in question would be used for the 
relief and support of the poor. 

Not having been quite so explicit as this, however, but having (apparently), 
stated merely their purpose to apply the proceeds of the bond issue, generally to the 
maintenance of the county tuberculosis hospital, the commissioners have neverthe­
less, in my opinion, stated a purpose for which it is lawful to iosue bonds. For, having 
the power to provide for the maintenance of the county tuberculosis hospital, as a 
fu:1ction of poor relief, it will be presumed that they harbor no intention to violate the 
law and exceed their authority. It follows that the authority to issue the bonds ex­
ists, in spite of the possibility of the wrongful application of their proceeds. Should 
the commissioners in point of fact apply the proceeds of the bonds to the maintenance 
of the hospital generally, and then fail to exact from those who are able, such charges 
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as would compensate the county for their maintenance, thereby the validity of the 
bonds would not be affected, and such misapplication of public moneys as might be 
involved would be a matter to be restrained or corrected by proper action of the pros­
ecuting attorney, the county auditor, or some tax payer. 

In arriving at this conclusion, I have not been unmindful of certain con.~idera.­
tions which make the question doubtful. It is true, that the permanent maintenance 
of the county tuberculosis hospital is to be provided for by a special levy, authorized 
by section 3141, as amended, Geperal Code, (which said levy will not produce funds 
until :\larch, 1915, whence the necessity for procuring them otherwise); so that the 
general assembly has evidently not considered the general levies for the county poor 
fund and the revenues otherwise accruing to that fund as available for the maintenance 
of the county tuberculosis hospital. This point is not without its weight, but to my 
mind, it is not conclusive. In fact consideration of section 3141, General Code, has 
led me to take the very view, which I have adopted. It is true that when this section 
becomes practically available, it might be considered as affording the exclusive means 
of providing for the maintenance of a county hospital for tuberculosis, it is equally 
true that until that time there rests upon the commissioners the positive duty to keep 
the tubercular poor in some hospital, and not in the county infirmary. The discharge 
of this duty requires the use of some public moneys. Obviously, no funds other than 
the poor funds could properly be used for this purpose. Therefore, it follows of ne­
cessity, it seems to me, that until the moneys derived from the levies made under au­
thority of section 3141, General Code, as amended, become available, it must be the 
legislative intention that the poor fund shall be used for the maintenance and treat­
ment of the indigent patients, who must be provided for outside of the county in­
firmary, and. in a tuberculosis hospital. To hold otherwise would render impossble 
compliance with section 3139; and this se~tion to my mind, is the keynote of the legis­
lative intention embodied in the act of which it is a part. If then, the poor fund, if 
sufficient, is the only fund availab}e until ::\'larch, 1915, for the purpose of carrying out 
the explicit command of the legishture with reference to the ca.re and treatment of 
the tubercular poor, then it follows, I think, that in the event such fund is insufficient 
at the present time, it may be augmented by borrowing money, under section 2434, 
General Code, just as it might be in the event that it proved insufficient to provide for 
the maintenance of the infirma.ry itself. 

Yours very truly, 
Tn!OTHY S. HoGAN, 

Attorney General. 
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1057. 

POWERS OF THE FORT MEIGS MEMORIAL COMMISSION TO MAKE 
REASONABLE RL'LES PROHIBITING TRESPASSING OK THE GROUNDS 

UNDER ITS CONTROL. 

Under section 12500, General Code, the Fort Meigs memorial commission may make 
a reasonable ruling prohibiting trespassing on grounds under its control, and any person 
violating such rule may be subjected to the penalty prescribed by this statute. The word 
"person" as used in this statute may be read "persons" by authorization of section 12368, 
General Code. Under the provisions of section 12522, General Code, the commission may 
be considered the occupant of the lands in question and persons may be arrested for tres­
passing upon such lands after notice is given to "keep off" by the commission. 

CoLuMBus, Omo, July 20, 1914. 

RoN. WILLIAM CoRLETT, Secretary The Fort Meigs Memorial Commission, Waterville, 0. 
DEAR Sm:-Under date of June 15th you request my opinion as to whether or not 

your commission may enact rules prohibiting trespassing upon the grounds, under 
their control, after nightfall, and whether arrests may be made for violation of such 

- rules. 
The Fort Meigs memorial commission is authorized by sections 15292-15295 of 

the General Code. Section 15294, General Code, is as follows: 

"Such commission shall have the entire management and control of 
said memorial and grounds, and of all improvements thereon, including the 
location and erection of all memorials upon such property; the maintenance, 
improvement and protection thereof. and the expenditure of all moneys here­
after appropriated therefor. 

"And for the purpose of carrying these powers into effect said commission 
may adopt such rules and regulations governing the use, protection, improve­
ment and management of said propetty as may be necessary." -

Section 12500 of the General Code is as follows: 

"Whoever wilfully violates a reasonable rule governing the access to pre­
historic parks or historic grounds made by a person, association or company, 
owning or having custody of such parks or grounds, or injures or marks 
structures, trees or plants therein, shall be fined not more than fifty dollars or 
imprisoned not more than sixty days, or both, and be liable to such owners or 
custodians for damages." 

Section 12368 of the General Code provides as follows: 

"In the interpretation of part fourth, the words "person" and "another," 
when used to designate the owner of property, the subject of an offense, include 
not only natural persons, but every other owner of property * * * 
words in * * * the singular number include the plural num-
ber * * *" 

Under authorization of this latter statute, therefore, the word "person," as used 
in section 12500 of the General Code, may be read "persons," and this section, there­
fore, has a clear application to a board or a commission such as the Fort Meigs memorial 
commission having custody of the grounds in question. The board may, therefore, 
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make a reasonable rule prohibiting access to the grounds after nightfall, and any person 
refusing to comply with said rule may be arrested by any police officer and be sub­
jected to the penalty prescribed by this statute. 

Section 12522 of the General Code is the only remaining authority having possi­
ble bearing upon your situation. This statute is as follows: 

"Whoever, being about to enter unlawfully upon the lands or premises 
of another, is forbidden so to do by the owner or occupant, his agent or ser­
vant, or, being unlawfully upon the lands or premises of another, is notified 
to depart therefrom by the owner or occupant, his agent or servant, and re­
fuses to depart therefrom, shall be fined not less than one dollar nor more 
than five dollars." 

I am of the opinion that the commission may be deemed the occupant of the 
premises in question, within the meaning of this statute, and when, by virtue of the 
commission's authority under section 15294, above quoted, to enact rules for the 
management of the grounds, it has prescribed a rule against trespassing upon the 
premises after nightfall, I am of the opinion that such a rule operates as a prohibition, 
by the occupant against unlawfully entering his lands within the meaning of section 
12522 of the General Code, above quoted. 

When such prohibition was brought to the notice of an individual, and he, never­
theless, enters upon such grounds in contravention thereto, he is guilty of a violation 
of this statute and may be arrested by any police officer therefor. 

1058. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

POWER OF MUNICIPALITY TO SELL BONDS FOR THE PURPOSE OF 
ERECTING POLES, WIRES AND OTHER FIXTURES FOR TRANS;\1IT­
TING AND DISTRIBUTING ELECTRIC CURRENT PURCHASED BY 
S"GCH ;\1UNICIPALITY FROM OTHERS. 

Of the two acts passed May 15, 1911, amending section 3939, General Code, to the 
extent that said acts are in conflict or substantially different, effect is to be given to the act 
later approved by the governor. The provisions of subdivision 12 of this section as amended 
authorizing municipal corporations to issue and sell their bonds for erecting or purchasing 
works for the generation and transmission of electricity, are to be construed as authorizing 
a municipality to issue and sell its bonds for the purpose of erecting poles, wires and other 
jixt11res for transmitting and distributing for lighting purposes electric Current purchased 
by s1tch municipality.from others. 

CoLUMBUS, Omo, July 20, 1914. 

RoN. MICHAEL MINGEs, Village Solicitor of Cleves, First National Bank Building, 
Cincinnati, Ohio. 

DEAR Sm:-I have your favor of July 7, 1914, in which you ask opinion of me as 
follows: 

"As solicitor of the village of Cleves, I am writing you asking your opin­
ion, if consi'ltent with your duties, upon the construction of two acts of the 
legislature, the first being senate bill Xo. 281, found in 102 0. L., page 153, 
and the second being senate bill Ko. 131, found in 102 0. L., page 262. 
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"The particular part to which I desire to call your attention is the twelfth 
specific purpose under section 1, relative to the right and power of municipal 
corporations to issue bonds for the erecting of electric light works. 

"The question which I have before me is as to whether or not a village 
has the right to issue bonds for the purpose of erecting works for the trans­
mission only of electricity, it being the desire of counsel with their limited 
means not to erect works for the generation of electricity, but they desire only 
to erect the necessary poles, wires and fixtures to transmit current throughout 
the village and after having the system erected they desire to purchase the 
necessary current for furnishing light to the village and the inhabitants there­
of. 

"As senate bill No. 131 provides for the issuance of bonds for erecting 
works for the generation and transmission of electricity, I am undecided as to 
whether or not we would have autho:ity under this act to issue bonds for the 
transmission only of electricity. 

"Will you therefore, kindly give me your ideas of construction_of these 
two acts, and whether or not, in your opinion, the village of Cleves has the 
right to issue bonds for the transmission only of the necessary current." 

As pertinent to the questions presented it is provided by section 3618, General 
Code, that municipal corporations shall have power to establish, maintain and operate 
municipal lighting, power and heating pl:mts, and to furnish the municipality and 
the inhabitants thereof with light, power and heat. 

By section 3990, General Code, a municipal corporation may not only erect elec­
tric works, but in villages where electric works have already been erected by any person 
or company, which works are being operated under existing franchise, the munici­
pality is authorized to purchase the same, if an agreement can be had with the owner 
of such works; if not, the municipality is authorized to appropriate such electric works 
by :tction. 

Section 3809, General Code, as amended, 103 0. L., 526, provides: 

"The council of a city may authorize, and the council of a village may 
make a contract * * * for the leasing of the electric light plant and 
equipment * * * of any person, firm, company or municipality, or for 
the purchase of electric current for furnishing light, heat or power to such 
municipality or the inhabitants thereof for a period not exceeding ten years." 

It thus appears, that with respect to the right of a municipal corporation to furnish 
elec1 ric light to meet its own needs and those of its inhabitants, that it may do so by 
the construction or acquirement and maintenance of an electric light plant for gen­
erating the necessary electric current, or it may purchase such current from others. 

The question presented, however, is one with respect to the right and power of 
this village to issue bonds for the purpose of procuring the money necessary for the 
erection of poles, wires and fixtures. in the municipality for the transmission of current 
which it expects to purchase. 

Section 3912,_General Code, provides: 

"Municipal corporations shall have special power to borrow money and 
maintain and protect a sinking fund. The power to borrow money shall be 
exercised in the manner provided in this chapter." 

Section 2835 of the Revised Statutes of Ohio, authorizing municipal corporations 
to issue and sell their bonds for cert9in specific purposes, was amended in 1893 (90 
0. L., 229), so as to authorize for the first time the issuance and sale of bonds for the 
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purpose, among others, of electric light works. This section of the Revised Statutes 
was amended from time to time prior to 1910, when the General Code went into effect; 
at which time said section 2835, Revised Statutes, was carried into the General Code 
as section 3939. On ::\lay 15, 1911, said section 3939 was amended, lmt in such amend­
ment the subdivision of the section relating to electric. light works was not changed 
and reads as follows: 

"12. For erecting or purchasing gas works or electric light works and for 
supplying light to the corporation and the inhabitants thereof." 

This act was approved by the governor on May 22, 1911. On the same date, 
to wit: May 15, 1911, the legislature again amended section 3939, and in such amend­
ment the subdivision of the section relating to electric light works reads as follows: 

"12. For erecting or purchasing gas works or works for the generation 
and transmission of electricity for the supply of gas or electricity to the cor­
poration and the inhabitants thereof." 

This act was approved by the governor May 26, 1911. 
With respect to the question at hand, there may be room for doubt whether there 

is any practical and substantial difference in the intent and purpose evinced by the 
legislature in the enactment of the language found in section 12 of these respective 
acts. To the e:x-tent, however, that there is or may be any conflict or substantial 
difference in the enactments, the effect is to be given to the later act, to wit: the one 
approved by the governor May 26, 1911. In acting on the approval or disapproval 
of bills cn:!ded by the house and senate, the governor acts as a branch of the legis­
lative power, and his approval is the last legislative act which imparts life and effect 
to the statute. 

Lukens vs. Nye, 156 Calif., 498. 
Stuart vs. Chapman, 104 Me., 17. 
Drum vs. Cleveland, 13 N. P., n. s., 281, 290. 
State ex rel. Halladay, 63 0. S., 165. 

By section 3939 of the General Code, us amended by the latter act above noted, 
a municipal corporation may in the manner therein provided issue and sell bonds "for 
erecting or purchasing gas works or works for the generation and transmission of elec­
tricity, for the supplying of gas or electricity to the corporation and the inhabitants 
thereof." 

Undoubtedly ur.der the auth:nity of this section a municipal corporation has au­
thority to issue and sell bonds for erecting or purchasing wo:-ks having for its purpose 
both the gC>ncration and transmission of electricity for supplying the same to the cor­
poration and its inhabitants. The question is whether under the authority of this 
section a municipal corporation may issue and sell its bonds for the erection of works 
for the purpose only of transmitting electricity for supplying the same to the corpo­
ration and its inhabitants. I am of the opinion that it may do so. I am inclined to 
the view that the word "and," as t·sed between the words generation and transmis­
sion in subdivision 12 of this Eection, is to be given a distributive, us well as a con­
junctive effect, and authorizing the iRsuancc and sale of bonds for the purpose of erect­
ing works for the purpose of both generating and transmitting electricity, or for the 
purpose of transmitting electricity which may be otherwise acquired. In a consid­
eration of this qucbtion, it is, of course, to be- noted that the statutory power of mu­
nicipal corporations to erect and construct municipal improvements and utilities and 
their power to borrow money by the issuance and sale of bonds for such purposes, 
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are in a measure separate and distinct powers, yet a consideration of the statutes re­
lating to municipal corporations indicates an aim on the part of the legislature to make 
the power of such corporation to borrow money by the issuance and sale of bonds, as 
broad with respect to the erection and construction of improvements and utilities 
calling for large sums of money, as its power to erect and construct such improvements 
or utilities. 

"It is a well established rule that the provisions of a statute are to be 
construed in connection with all bws in pari materia, and especially with ref­
erence to the system of legislation of which they form a part, and so that all 
the provisions may, if possible, have operation according to their plain 
import. It is to be presumed that a code of statutes relating to one subject, 
was governed by one spirit and policy, and intended to be consistent and har­
monious in its several parts. And where, in a code or system of laws relating 
to a particular subject, a general policy is plainly declared, special provisions 
should, when possible, be given a construction which will bring them in har­
mony with that policy. 

"Cincinnati vs. Conner, 55 0. S., 82, 89." 

The general subject under consideration is the power of a municipality to furnish 
electric light to meet its own needs and those of its inhabitants. As before noted, 
such municipality is given express power to furnish electric light for these purposes 
by purchasing the necessary electric current from others. To transmit and distribute 
the current so purchased for the purpose of furnishing light to the corporation and its 
inhabitants, it is necessary to erect poles, wires and other fixtures for the purpose of 
effecting the sole purpose for which the current is purchased. To do these things it 
may be necessary for the corporation to borrow money by the issuance and sale of 
bonds, and consonant to the rule of statutory construction before noted, I am of the 
opinion that the language of subdivision 12 of section 3939 is to be construed as au­
thorizing a municipality to issue and sell its bonds for such purp::>seF. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1059. 

DL'TY OF DIRECTOR OF PL'BLIC SERYICE TO LAY PIPES AXD FL'RXISH 
OTHER IXCIDEXTAL COXXECTIOXS FOR THE PL'RPOSE OF FL'"R­
XISHIXG WATER TO FIRE HYDRAXTS-COXXECTIOXS TO BE 
FL'RXIHHED-COST OF REPAYIXG STREET TORX UP BY WATER­
WORKS DEPART:\IEXT PRDIAIULY CHARGEABLE TO THE WATER­
WORKS FL'XD, COL'XCIL :\IAY DIRECT, HOWEVER, THAT IT BE 
CIL\RGED AGAIXST THE STREET REP.\IR FL'XD; SliCH EXPEXSE 
IS XOT CHARGEABLE AGAIXST THE SAFETY FliXD. 

1. Uruler the provisions of section 3963, General Code, it is the duty of the director of 
public senice, by the use of the waterworks fund, and without charge against the safely 
department, to lay pipes and furnish other incidental connections for ·the purpose of fur­
nishing water to fire hydrants. 

B. The connections to be furnished are such connections as will carry the water to the 
fire hydrant, as furnished by the department of public safety. 

3. The expense of restoring a paved street, lorn up by the waterworks department, in 
process of making such connection, is primarily chargeable to the waterworks furul; but 
council, by appropriate legislation, may direct the director of public service to charge it 
against the street repair fund, but it may not be charged against the safety fund. 

CoLUMBus, OHio, July 20, 1914. 

Bureau of Inspection and Supewision of Public Offices, Department of A1tditor of State, 
Columbus, Ohio. 

GENTLE~IEN:-1 beg to acknowledge receipt of your letter of April 28th requesting 
my opinion upon the following questions: 

"What interpretation should be placed upon that part of section 3963, 
which reads as follows 'no charge shall be made by the director of service 
in cities * * for furni~hing and supplying connections with 
fire hydrants?' 

"\Vhat connections are to be furnished with fire hydrants and must said 
connections be installed by the municipal waterworks pln.nt? 

".:\lust a municipal waterworks pln.nt bear the expense of restoring a 
paved street torn up in order to repair the pipe connections leading from the 
mains to the fire hydrants? 

"We would refer you to your former opinion construing said section 
3963 in connection with 4371, rendered July 28, 1913." 

In the previous opinion referred to I held that sections 3961 and 4371, General 
Code, were inconsistent, ::md that as a matter of law the one Ja::,1; enacted, viz., section 
4371 must control; so that the furnishing of fire hydrants or plugs is a matter within :. 
the department of public safety, to be paid for out of funds raised by taxation and appr.o­
priated for the use of that department . 

.:\fy examination of the question Hubmitted, and particuln.rly of the language of 
section 3963, General Code, wherein the same words, viz., "furnishing and supplying 
with connections * * * fire hydmnts," arc used save that the word 
"with" follows instead of precedes the word "connection," leads me to the conclusion 
that while my previous opinion was right, there is no inconsistency between section 
3961 ::tnd 4371, General Code, but that section 3961 is to be so interpreted as to limit 
the power of the director of public service to "furnishing and supplying" connections 
with fire hydrants, :.mel is not to be extended to furnishing fire hydrants themselves. 

3~ A. G. 
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It is at least possible to read section 3961 in this way, and I mention this view as at 
least an additional reason justifying the conclusion reached by me in the former opinion. 
It will be assumed at any rate that sections 3961 and 3963, General Code, are limited 
to supplying connections with fire hydrants. 

Under section 4371 and related sections of the General Code, it is the power and 
duty of the director of public safety, in my opinion, to designate the location of any 
fire hydrant or plug and it is also his duty to purchase such plug or hydrant ready for 
connection with the water distribution system of the city. It is then the duty of the 
director of public service, under section 3963, to lay down such pipes and to furnish 
such incidental connections as are necessary to carry the water from the distribution 
mains of the city waterworks department to the fire plugs as located by the director 
of public safety. It is also his duty to keep such connections so furnished by him in 
repair. 

All this must be done by the director of public service as the chief administrative 
authority of the waterworks department and with the use of waterworks funds. Sec­
tion 3963 prohibits him from making any charge against the safety department for 
such services. If it were not for this section, however, it would be quite proper for 
such a charge to be made as the e:xpense is one which really ought to be met by the tax­
payers and not the users of water. This statement, however, involves a general criti­
cism of the policy of section 3963, General Code; there can be no question as to the 
meaning of the section. 

I believe the general statements which I have made constitute as much of an answer 
to your first two questid_ns as I could furnish in the absence of a more specific request. 

Your third question is more difficult. In principle it might be ell."tended to cover 
any case of restoring a- paved street, torn up for t)le purpose of repairing waterworks 
mains and plug connections. Of course work of this sort is to be clone by the depart­
ment of public service which has charge of the streets as well as the waterworks, but 
the question as to whether or not it should be paid for out of waterworks funds or out 
of street repair funds, derived from general taxation, is one which is difficult of solution. 

Section 3963 does not furnish :my answer to this question. It prohibits the director 
from charging the department of public safety for the expense of keeping waterworks 
connections with fire hydrants in repair, and to this extent I think its express language 
may be interpreted so as to prohibit charging the cost of the restoration of the pave­
ment to that department; but it does not specify as to what fund under the super­
vision of the department of public service may be drawn upon for the purpose of meet­
ing such expense. I quote, however, section 3964, General Code, which provides as 
follows: 

"Attachments of whatever nature made to the water pipes or other fix­
tures belonging to the waterworks and intended for public use shall be subject 
to the same supervision, rules and regulations as are made for the protection 
of waterworks against abuse, destruction and unnecessary use or waste of 
water or the director of public service may make general or special rules 
and regulations for such purpose." 

I do not believe that under this section the director of public service has authority . 
to make a rule charging the cost of restoring the paved street against any proprietor, 
either public or private. Service connections have to be repaired, at least, in the ab­
sence of abuse or destruction on the part of the propiietor; and I do not believe that 
the director of public service may, under a joint interpretation of this and preceding 
sections, hold the department of public safety for alleged "abuse or destruction" of 
any kind. Under section 3714, General Code, council has the special power to exercise 
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care, supervision and control of the streets within a corporation and to cause them to 
be kept open, in repair and free from nuisances. Council must act, of course, through 
the agency of the director of public service but tl:lls power is evidently paramount. 

I find no express authority for the use of waterworks money to restore paved 
streets under any circumstances. In a sense the restoration of a street to its original 
condition might be regarded as a part of an extension or laying down of pipe which is 
an enterprise, the expense of which is payable out of the waterworks fund. In another 
sense the re-surfacing of the street is an independent undertaking necessitated by the 
original excavation, of course, but not being a part of it. 

In the absence of any more explicit statutory provisions than those which I have 
found, I am of the opinion that the director of public service, who has general man­
agement of the waterworks, even to the extent that his disposition of waterworks 
money cannot be in detail controlled by the council, may, in the exercise of his ad­
ministrative discretion, expend such moneys for the reimbursement of the city on 
account of the expense of restoring paved streets torn up by any repairing and fire 
hydrant connection. The council, through the department of public service and 
the sub-department of street repairs may, of course, provide otherwise for the doing 
of such work, as it has general power over the repair of streets. 

In the case of service connections other than those with fire hydrants it is, I be­
lieve, customary for the waterworks department to charge the consumer with the 
cost of replacing the pavement as well as with making the excavation, laying the pipe 
and refilling the trench. This is, of course, on the theory that the restoration of the pave­
ment is an expenditure on the part of the city for the benefit of the consumer, and the 
result is that no municipal funds are drawn upon for this purpose, at least ultimately. 

The sections already considered, however, preclude the possibility of charging the 
department of public safety for any expense coimected with making connections with 
fire plugs. The burden must fall upon some public fund and primarily, at least, it 
must fall upon the waterworks fund, because the restoration of the pavement, as al­
ready stated, is in a sense, at least, a part of the process of making the connection. 

Now the statute is negatively phrased. It is a prohibition against charging any 
part of the expense to the safety department; and it is directed against the director 
of public service in his peculiar capacity as manager of the waterworks and admini­
strator of the waterworks fund. it is controlling upon the council only in so far as 
expenditures from the safety fund are concerned. It does not amount inferentially 
to a prohibition against the expenditure of any other fund than lhe waterworks fund 
for any part of the expense of such an enterprise which might lawfully or appropriately 
become a charge upon any such other fund. The digging of the trench, the laying of 
the pipe and the refilling of the trench are not expenses which might lawfully be charged 
to any fund other than the waterworks or safety fund, and the sections under consid­
eration prevent them from being charged against the latter, therefore, they must be 
charged against the former. But the restoration of the pavement being a matter which 
if not provided for out of the waterworks fund may appropriately become the subject 
of legislation by council in the exercise of its duty to keep the streets open and free 
from nuisances, is one that when authorized and directed by council may, in my 
opinion, be charged against the street repair division of the service fund. 

My conclusion is that in the absence of legislation by council authorizing and 
directing the director of public service to rebiore pavements torn up for the purpose 
of making connection with fire hydrants by the use of the street repair fund and mak­
ing appropriations from that fund for that purpose, an expense of this kind falls upon 
the waterworks fund as a part of the expense of making the connection; but that council 
may legislate as suggested, and in so doing may relieve the waterworks fund of the 
burden-of making such expenditure. Such action on the part of council ought to be 
looked upon with favor in my opinion, because of the fact that in the absence of stat-
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utes, a governmental expense, or rather an expenditure made necessary for govern­
mental purposes, is one which ought to be borne by the taxpayers rather than by the 
users of water; and statutes preventing such a result ought in my judgment, to receive 
a very strict interpretation. 

So that your third question, while it is to be answered in the negative, in the sense 
that the expense of restoring streets is one that must be charged to the waterworks 
fund under all the circumstances mentioned, is not fully answered by such a statement; 
because it is only in the absence of the taking of proper steps that such expense is to 
be so charged. 

1060. 

·yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

RIGHT OF FOREIGN INSURANCE COMPANIES TO WRITE OHIO POLI­
CIES INDEMNIFYING PHYSICIANS AGAINST MALPRACTICE. 

A foreign insurance company may not write in Ohio policies indemnifying physicians 
against malpractice. 

CoLUMBUs, OHIO, July 20, 1914. 

RoN. JloBERT M. SMALL, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-On March 18, 1914, you made the followin'g request for my opinion: 

''Enclosed you will find 'Physicians' Liability Policy' No. 1427235, issued 
to Dr. John Larkin of Hillsboro, Ohio, by the Fidelity and Casualty Com­
pany of New York as of date January 5, 19i2. 

"This policy was renewed on January 5, 1913, for a period of one year on 
the payment of $15.00 premium by the insured as is evidenced by the enclosed 
renewal certificate No. 21337. 

"The above insurance policy covers the insured and provides indemnity 
as follows: 

" 'To INDEMNIFY the person named in statement number 1 of the 
schedule of warranties and herein called the assured, AGAIJ'\ST LOSS FROM 
THE LIABILITY IMPOSED BYLAW UPON THE ASSURED for damages 
on account of bodily injuries or death, suffered by any person or persons in 
consequence of any malpractice, error, or mistake-(a) of the assured in the 
practice of his profession during the term of this policy; (b) of any assistant 
of the assured while assisting the assured in the administration of medical or 
surgical treatment during the said term. 

" 'TO DEFEJ'\D in the name and on behalf of the assured any suit brought 
against the assured to enforce a claim, whether groundless or not, for damages 
on account of bodily injuries or death suffered, or alleged to have been suffered, 
by any person or persons in consequence of any malpractice, error or mistake 
-(a) of the assured in the practice of his profession during the term of this 
policy; (b) of any assistant of the assured while assisting the assured in the ad­
ministration of medical or surgical treatment during the said term.'" 

''Its limit of indem~ity is set out in paragraph one of that part thereof 
designated 'subject to following conditions,' and is as follows: 
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" 'L The company's .liability for loss from any malpractice, error or mis­
take resulting in bodily injuries to or in the death of one person is limited to 
five thousand dollars, and subject to the same limit for each person, the com­
pany's total liability und ~r this policy is limited to fifteen thousand dollars. 
The expenses incurred by the company in defending any suit, including the 
interest on any verdict or judgment and any costs taxed against the assured, 
will be paid by the company irrespective of the limit expressed above.' 

''The said Fidelity and Casualty Company was licensed by this department 
for the years 1911, 1912 and 1913 dated as March 1st, each year and authorized 
accordingly to transact business in this state. 

" 'Its appropriate business of making insurance on the health of individuals 
and against personal in jury, disablement or death, resulting from traveling 
or general accidents by land and water; making insurance against loss or dam­
age resulting from accident to property, from cause other than fire or lightning, 
guaranteeing the fidelity of persons holding places of public or private trust, 
who may be required to, or do, in their trust capacity, receive, hold, control, 
disburse public or private moneys or property; guaranteeing the performance 
of contracts other than insurance policies, and executing and guaranteeing 
bonds and undertakings required or permitted in all actions or proceedings, 
or by law allowed; making insurance to indemnify employers against loss or 
damage for personal injury or death resulting from accidents to employes or 
persons other than employes, and to indemnify persons and corporations other 
than employers against Joss or damage for peRSonal injury or death resulting 
from accidents to other persons or corporations, as prescribed in section 9510, 
paragraph flecond, General Code, in accordance with law; during the current 
year.' 

"You will fin::l also enclosed a certified copy of declaration and charter 
of the Fidelity and Casualty Company of New York, also a letter from the 
Hon. Charles C. Nadal, its general counsel, bearing upon the subject of 'Phy­
sicians' Liability Insurance.' 

"A study of these enclosures prompts two queries and I respectfully re­
quest your opinion relative thereto. 

"First. Do the laws of Ohio permit the issuance of insurance therein as 
of a character as provided in the above paragraphs one and two by insurance 
companies organized under the laws of Ohio, or by insurance companies organ­
ized under the laws of any other state in the United States and admitted 
thereto? 

"Second. If you shoulq conclude affirmatively as to query number one, 
does section 9510 provide for such insurance?" 
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The agreement entered into by the Fidelity and Casualty Company under the 
policy submitted by you is two-fold. First, it is an agreement to indemnify and second 
to defend. As this agreement is fully set forth in your letter, I do not again copy it 
from the policy. 

In the first place I desire to call your attention to the case of State ex rei. The 
Physicians' Defense Co. vs. Laylin, Secretary of State, 73 0. S., 90, where it was held 
that a contract l)r agreement to defend a physician against a suit for malpractice (such 
contract or agreement not including a judgment should one be recovered against the 
physician) is not a contract of insurance, as there is no agreement to indemnify, and 
that such an agreement or contract on the part of the corporation constitutes pro­
fessional business, and is expressly prohibited to corporations by section 3235 R. S. 0., 
now section 8623, General Code. The syllabus of this case is as follows: 
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"1. A foreign corporation, the sole business of which as authorized by 
its charter, is that of defending physicians and surgeons against civil prosecu­
tion for malpractice, which, in the prosecution and conduct of said business, 
issues and sells to members of the medical profession a contract whereby it 
undertakes and agrees to defend the holder of said contract against any suit 
for malpractice that may be brought against him during the term therein 
specified, but does not assume, or agree to assume or pay, any judgment that 
shall be rendered against him in such suit, is not engaged in the business of 
insurance, nor is the contract so issued and sold an insurance contract. 

"2. But a foreign corporation created for the purpose of engaging in and 
carrying on such business, is not entitled to have or receive from the secretary 
of the state of Ohio, a certificate authorizing it to transact such business in this 
state for the reas')n that the business proposed is professional business, and 
as such is expressly prohibited to corporations by section 3235 of the revised 
statutes of Ohio." 

As the second portion of the contract contained in the policy submitted by you 
expressly provides that the company is "to defend in the name and on behalf of the 
assured any suit brought against the assured to enforce a claim, whether ground­
less or not, for damages on account of bodily injuries or death suffered, or alleged to 
have been suffered, by any person or persons in consequence of any malpractice, error 
or mistake (a) of the assured in the practice of his profession during the term of this 
policy; (b) of any as~istant of the assured while assisting the assured in the adminis­
tration of medical or surgical treatment during the said term;" in other words, is to 
defend the assured against any or all civil suits for damages for malpractice on the 
part of himself or his assistants brought during the term of the policy, this portion of 
the policy would seem to come fairly within the decision to which I have above referred, 
and would be prohibited to a corporation either foreign or domestic. 

Under this decision of the court, and its construction of section 8623, General 
Code, an insurance company cannot enter into contracts of this character unless ex­
pressly authorized so to do. That is, in the absence of a special and specific provision 
authorizing contracts of this character by an insurance corporation, the general statute 
would control. There is no such special or specific statute giving such authority to 
insurance corporations and, therefore, it must be considered that they come within, 
and are bound by, the rule announced in said case of State ex rei. Physicians' Defense 
Co. vs. Laylin. 

Answering your questions specifically: 
First. Do the laws of Ohio permit the issuance of insurance therein as of a char­

acter as provided in the above paragraphs one and two by insurance companies organ­
ized under the laws of Ohio, or by insurance companies organized under the laws of 
any other state in the United States and admitted thereto? 

Section 9510, General Code, specifies the kinds of insurance which companies 
may be organized in this state to transact, or which companies organized in other 
states may be allowed to transact in this state. This section is as follows: 

"A company may be organized or admitted under this chapter to-
" I. Insure houses, buildings and all other kinds of property in and out 1 ~1 

of the state against loss or damage by fire, lightning and tornadoes, and make ] .~ 
all kinds of insurance on goods, merchandise and other property in the course _1.:.: 
of transportation on land, water or on a vessel, boat or wherever it may be. ·· ·.t 

'' 2. Make insurance on the health of individuals and against personal in- ·q · 
jury, dimblcment or death resulting from tra.veling or general accidents by ~ 
land a n d water; make insurance against loss or damage resulting from accident 
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to properly, from cause other than fire or lightning; guarantee the fidelity of 
perEonsholdingplacesof publicorprivatetrusts, who are required to, or, in their 
trust capacity do receive, hold, control, disburse public or private moneys or 
property; guarantee the performance of contracts other than insurance policies 
and execute and guarantee bonds and undertakings required or permitted in all 
actions or proceedings, or by law allowed; make insurance to indemnify em­
ployers against loss or damage for personal injury or death resulting from 
accidents to employes or persons other than employes and to indemnify 
persons and corporations other than employers against loss or damage for 
personal injury or death resulting from accidents to other persons or corpora­
tions. But a company of another state, territory, district or country admitted 
to transact the business of indemnifying employers and others, in addition to 
any other deposit required by other laws of this state, shall deposit with the 
superintendent of insurance for the benefit and security of all its policy­
holders, fifty thousand dollars in bonds of the United States or of the state of 
Ohio, or of a county, township, city or other municipality in this state, which shall 
not be received by the superintendent at a rate above their par value. The 
securities so deposited may be exchanged from time to time for other securities. 
So long as such company continues solvent and complies with the laws of 
this state it shall be permitted by the superintendent to collect the interest 
on such deposits. 

"3. Make insurance on the lives of horses, cattle or other live stock 
against loss by death caused by accident, disease, fire or lightning, and against 
loss by theft and damage by accident. But such companies shall have a capital 
of one hundred thousand dollars, with at least twenty-five per cent. of the 
capital stock paid up. 

"Receive on deposit and insure the safe keeping of books, papers, moneys, 
stocks, bonds and all kinds of personal property; lend money on bottomry or 
respondentia and cause itself to be insured agu,inst any lo~s or risk it has incurred 
in the course of its business, and upon the interest which it has in any property 
by means of any loan which it has made on mortgage or bottomry or re­
spondentia, and generally to do all other things proper to promote these ob­
jects." 
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Section 665 of the General Code provides that the only insurance business which 
can be transacted in this state, either by domestic or foreign insurance companies, 
is that expressly authorized by the laws of this state. This section is as follows: 

"Ko company, corporation or association, whether organized in this 
state or elsewhere shall engage either directly or indirectly in this st~te in the 
business of insurance, or enter into any contracts substantially amounting to 
insurance, or in any manner aid therein, or engage in the business of guar­
anteeing against liability, loss or damage, tinless it is expressly authorized by 
the laws of this state, and the laws regulating it and applicable thereto, have 
been complied with." 

It is, therefore, necessary to determine whether the insurance of physician~ against 
claims for malpractice is authorized by the laws of this state, that is by section !l510 
of the General Code which I have quoted above. A careful examinntion of this section 
fails to disclose authority for insurance of this character. The only htnguage which 
could possibly be claimed to apply in any way to insurance of tlus kind is thnt author­
izing compa,r1ies to "indemnify persons and corporations other than employers, against 
loss or damage for personal injury or death resulting from accidents to other persons 
or corporations." 
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The contingency insured against in the policy submitted to me cannot be classed 
as an accident. The policy specifically states that it is to indemnify "against loss 
from or liability * * * in consequence of any malpractice, error or mis­
take." It may perhaps be claimed that the paragraph of section 9510 dealing with 
liability insurance can reasonably be held to include and authorize liability insurance 
of every character, and thus include the insurance of physicians against the results 
of malpractice. 

A consideration of the statute itself is perhaps the strongest argument against 
this intention. It will be found that the statute specifies with great care the different 
kinds of liability or casualty insurance which may be written, and if it were intended 
to authorize generally all kinds of liability and casualty insurance there is no reas~n 
nor excuse for the careful detail with which the different kinds of insurance are speci­
fied; again, by examination of the legislation of the state, it is found that this statute 
has from time to time been amended so as to authorize additional classes of insurance 
to those contained in it at the time of its enactment. (See 102 0. L., 359; 90 0. L 
157; 93 0. L., 17; 97 0. L., 408.) ' 

The last amendment was made in order to authorize casualty companies to in­
demnify employers against loss or damage for personal injury or death resulting from 
accident to employes, and further to indemnify persons other than employers against 
such loss or damage. 

Had the statute authorized all kinds of liability and casualty insurance these 
amendments would be entirely unnecessary. The civil action for recovery of damages 
on account of malpractice by a physician is not of recent origin. I have not taken the 
trouble to trace the history of this action, but I am quite positive it is older than the 
state of Ohio, and the liability of physicians to actions of this character must have 
been known to the first legi'jlature which passed a statute on the subject of insurance, 
as well as to every legislature that has experimented in the dangerous but attractive 
field of making and amending laws, and, therefore, so far as I can see, there is no reason 
whatever upon which to base the contention that insurance of this character was 
intended by the legislature to be embraced by the terms of section 9510. 

It is unnecessary to determine whether this particular company is authorized 
by the laws of the state, under which it is organized, to write policies of insurance 
indemnifying physicians against loss from liability on account of malpractice, and 
agreeing to defend physicians from actions for damages for malpractice for the reason, 
as above stated, that under section 665 of the General Code, no insurance company 
can, in this state, transact insurance business not authorized by the laws of this state, 
no matter whether such company is organized in this state or elsewhere; and I fail to 
find in the statutes of Ohio any authority express or implied for the issuance of policies 
to idemnify physicians against or defend them from claims for damages on account 
of malpractice. 

My position, I think, is sustained by the case of State ex rei. Sheets Attorney 
General vs. Aetna Life Insurance Co., 69 0. S., · 317. Tlus case has been cited to sus­
tain the contention that an insurance company may write any class of insurance in 
this state if such business is within the charter powers of such company, and is not 
obnoxious to the policy of the laws of this state, unless such business is expressly pro­
hibited by the laws of this state, upon the assumption that under the rule of comity 
that prevails between the states of the union, this state will permit a corporation, 
organized in another state, to do any act authorized by its charter or the law under 
which it is created, unless said act be expressly prohibited by the laws of this state, 
or be obnoxious to the public policy of this state. This rule may be generally true, 
but it does not apply to the question now u'nder consideration and is not sustained 
by the case referred to. The syllabus of said case is as follows: 
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"1. A life insurance company incorporated and organized under the 
laws of another state, and authorized by its charter to engage in the business 
of 'indemnifying employers against loss or damage for personal injury or death 
resulting from accidents to employes or persons other than employes,' may, 
upon complying with the statutory requirements regulating deposits by foreign 
corporations, be licensed and permitted, under favor of section 3596, Revised 
Statutes, to engage in and transact such employers' liability insurance in 
this state. 

"2. In the absence of any statute in Ohio prohibiting life insurance 
companies from doing an employers' liability insurance in this state, and the 
business itself being by statute expressly authorized; a life insurance com­
pany, incorporated and organized under the laws of a sister state, and em­
powered by its charter to engage in the business of employers' liability in­
surance, may, by the comity that prevails between the states, be Licensed and 
permitted to transact such business in this state, although our statute has not 
in express terms conferred upon domestic life insurance companies authority 
to engage in or transact that particular kind of insurance." 

It is seen from this that the court bases its holding upon the fact that the kind 
of insurance under consideration in said case was expressly authorized by our statutes; 
and the presumption necessarily arises, from a careful consideration of this syllabus 
(which is the law of the case), that the court would have no hesitancy in holding that 
insurance business of a kind not authorized by the laws of this state cannot be trans­
acted in this state by either a domestic or foreign insurance company. 

For a more complete discussion of this matter I refer you to my opinion to your 
predecessor, Hon. Edmond H. Moore, dated July 12, 1912, in which I held that the 
superintendent of insurance was not warranted under the laws ·of Ohio in issuing a 
license to the Aetna Accident and Liability Company, a foreign corporation, organized 
to do a casualty business other than fire, to issue a policy insuring against the loss 
of use of an automobile caused by fire. 

My answer to your first question, therefore, is that the laws of Ohio do not author­
ize insurance companies to issue policies agreeing to indemnify physicians from and 
defend them against claims arising from malpractice. 

My answer to your first question also answers your second question. 
I herewith return to you the enclosures referred to in your letter. 

Yours very truly, 
TJli!OTHY S. HoGAN, 

Attorney General. 
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BONDS OF THE ST. FRANCIS LEVEE DISTRICT OF ARKANSAS AND THE 
BONDS OF THE HARRIS COUNTY HOUSTON SHIP CHANNEL NAVI­
GATION DISTRICT OF HARRIS COUNTY, TEXAS, NOT COUNTY 
BONDS. 

The bonds of the St. Francis levee district of Arkansas are not county bonds, and 1mder 
the provisions of section 9'1'78, General Code, do not, therefore, come within the' classes 
specified in said section. The same is true of the bonds of the Harris County Houston 
Ship Channel Navigation District of Harris county, Texas. 

CoLUMBus, Omo, .July 20, 1914. 

RoN . .JOHN P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR Sm:-On May 20, 1914, you made the following request for my opinion: 

"I herewith submit for your consideration papers describing an issue 
of bonds by the St. Francis levee district of Arkansas, and would request an 
opinion as to whether or not said bonds may be deposited with the treasurer 
of state as security for the faithful performance of trusts as provided .for by 
section 9778, General Code, of Ohio. 

"I would also request an opinion as to whether or not bonds issued by the 
Harris County Houston Ship Channel Navigation District of Harris county, 
Texas, are acceptable for the purpose referred to above. The following cer­
tificate appears on the back of said bonds: 

" 'Office of the Comptroller of the State of Texas.' 
" 'I, W. P. Lane, comptroller of public accounts, certify that there is on 

file and of record in my office a certificate of the attorney general of the state 
of Texas to the effect that this bond has been examined by him, as required by 
section 17, chap. 15, acts 31st legislature, and that he finds that it has been 
issued in conformity with the constitution and the laws of the state of Texas, 
and that it is valid and binding obligation upon said Harris county, state of 
Texas, and said bond has this day been registered by me. 

'' 'Witness my hand and the seal of my office, this the 4th day of .January, 
A. D., 1912.' " 

[Signed] A. P. Lane, 
Comptroller of the Stale of 'l'exas. 

Section 9778 of the General Code is as follows: 

"No such corporation either foreign or domestic shall accept trusts which 
may be vested in, transferred or committed to it by an individual, or court, 
until its paid in capital is at least one hundred thousand dollars, anti until 
such corporation has deposited with the treasurer of state in cash fifty thousand 
dollars if its capital is two hundred thousand dollars or less, and one hundred 
thousand dollars if its capital is more than two hundred thousand dollars, ex­
cept that, the full amount of such deposit by such corporation may be in bonds 
of the United States, or of this state, or any municipality or county therein, 
or in any other state, or in the first mortgage bonds of any railroad cor­
poration that for five years last past paid dividends of at least three per cent. 
on its common stock.'' 

Under this section the only bonds which may be received by you are bonds issued 
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by the United States, or by this state or by a county or municipality therein, or by a 
county or municipality in any other state, or the first mortgage bonds of any railroad 
corporation that for five years last past paid diYidends of at least three per cent. on 
its common stock. The naming of certain bonds which may be accepted for deposit 
under this section necessarily excludes all classes of bonds which are not named, and, 
therefore, tlils being a provision to secure the faithful performance of trusts by trust 
companies should be strictly construed, and no bonds should be accepted which do 
not come squarely within one of the specified classes. 

In regard to the bonds of the Harris County Houston Slilp Channel Xavigation 
Dihirict of Ranis county, Texas, I, of course, giye full faith and credit to the certifi­
cate of the comptroller of the state of Texas that such bonds are valid and binding 
obligations upon Harris county, Texas, but it appears that these bonds are issued by a · 
certain district of Harris county, Texas, and, therefore, cannot be properly classed as 
"county bonds." They are, primarily, the bonds of the district by wlilch they arc 
issued, and, therefore, cannot be classed as county bonds for the purpose of deposit 
under section 9778. 

' As to the bonds of the St. Francis Levee District of Arizona, it appears that the 
St. Francis Levee District embraces all or parts of seven counties in the northeastern 
part of Arkansas. This particular district was organized in 1893 and has the power to 
issue bonds. These bonds, however, are not the bonds of any county, nor of a mu­
nicipality, but are bonds of the St. Francis Levee District, and as such do not come 
under :wy classification of bonds which are made acceptable for deposit under section 
9778, as stated in a former opinion to you upon a question analogous to this, I do not 
wish to be considered as in any way passing upon the validity or worth of these bonds. 
My holding is merely upon a strict construction of the terms of the statute under con­
sideration. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Atturney General. 
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1062. 

SECTION 7748, GENERAL CODE, PROVIDING FOR TRANSPORTATION OF 
PUPILS WHO ARE REQUIRED TO GO TO A SCHOOL MORE THAN 
FOUR MILES DISTANT, DOES NOT APPLY TO VILLAGE AND CITY 
BOARDS OF EDUCATION. 

Section 77 48, General Code, prouiding for the transportation, by the board of educa­
tion, of pupils who are required to go lo school more than four miles distant from the pupil's 
residence, in lieu of the payment of tuition at a nearer school in another district, by said 
board, does not have any application to uillage and city boards of education, but only to 
boards of education of rural districts. 

CoLUMBUs, OHio, July 20, 1914. 

HoN. FRANK W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR l;lm:-Under date of February 3, 1914, this department received a com­
munication frbm you, wherein you say: 

"Enclosed find a letter. Please give me your opinion on the question 
contained therein." 

The communication referred to reads as follows: 

State Superintendent of Schools, Columbus, Ohio. 
Dear Sir:-"Having been interested in board of education matters for a 

good many years past, I am taking the liberty of writing you direct for a 
legal opinion regarding whether or not the board of education of the city of 
Cleveland are not compelled to pay the transportation of high school pupils 
in the i unior and senior years, who are obliged to go more than four miles 
from their homes to a school. Going into detail, I might add that a little 
over a year ago at the regular election, Nottingham was voted into the city 
of Cleveland. 

"Prior to annexation, Nottingham village school maintained a full four 
year course of high school, but after being taken in by Cleveland (our schools 
coming under the board of education of said city), the pupils of the junior 
and senior years of old Nottingham (now Cieveland) were instructed to report 
at the Glenville high school of Cleveland, Ohio, at the September opening. 

"The first and second years of high school are still maintained in old 
Nottingham, and a similar high school for the same years maintained in 
Collinwood, which is midway between Glenville high and old Nottingham, 
the distance between old Nottingham and Glenville being five miles. 

"The question is, are not these juniors and seniors from old Nottingham 
(now Cleveland) entitled to their transportation from the board of education 
of the city of Cleveland?" 

Sections 7747 and 7748, General Cdde, as the same now appear on pages 125 and 
126 of 104 0. L., are as follows: 

"The tuition of pupils who are eligible for admission to high school and 
who reside in rural district~, in which no high school is maintained, shall be 
paid by the board of education of the school district in which they have legal 
school residence, such tuition to be computed by the month. An attendance 
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any part of the month shall create a liability for the entire month. No more 
shall be charged per capita than the amount ascertained by rlividing the total 
expenses or conducting the high school or the district attended, exclusive or 
permanent improvements and repair, by the average monthly enrollment in 
the high school of the district. The district superintendent shall certify to 
the county supmintendent each year the names of all pupils in his supervision 
district who have completed the elementary school work, and are eligible for 
admission to high school. The county superintendent shall thereupon issue 
to each pupil so certified a certificate of promotion which shall entitle the 
holder to admission to any high school. Such certificate shall be furnished 
by the superintendent of public instruction. 

Section 7748. "A board of education providing a third grade high school 
as defined by law shall be required to pay the tuition of graduates from such 
school residing in the district at any first grade high school for two years, or 
at a second grade high school for one year. Should pupils residing in the 
district prefer not to attend such third grade high school the board of educa­
tion of such district shall be required to pay tl}e tuition of such pupils at any 
first grade high school for four years, or at any second grade high school for 
three years and a first grade high school for one year. Such a board provid­
ing a second grade high school as defined by law shall pay the tuition of grad­
uates residing in the district at any first grade high school for one year; except 
that, a board maintaining a second or third grade high school is not required 
to pay such tuition when the maximum levy permitted by law for such dis­
trict has been reached and all the funds so raised are necessary for the support 
of the schools of such district. No board of education is required to pay the 
tuition of any pupil for more than four school years; except that it must pay 
the tuition of all successful applicants, who have complied with the further provi­
sions hereof, residing more than four miles by the most direct route of public 
travel, from the high school provided by the board, when such applicants attend 
a nearer high school, or in lieu of paying such tuition the board of education 
maintaining a high school may pay for the transportation of the pupils living 
more than four miles from the said high school, maintained by the said board of 
education to said high school. Where more than one high school is maintained, 
by agreement of the board and parent or guardian, pupils may attend either and 
their transportation shall be so paid. A pupil living in a village or city district 
who has completed the elementary school course and whose legal residence 
has been transferred to a rural district in this state before he begins or com­
pletes a high school course, shall be entitled to all the rights and privileges of 
a resident pupil of such district." 

Under section 7747, above quoted, it will be noted that it is only the tuition of 
pupils eligible to high school admission who reside in rural districts in which no high 
school is maintained, which must be paid by the board of education of the district in 
which they have legal school residence. The italicizea portion of section 7748 allows 
an alternative to boards of education, maintaining high schools of their own, with 
reference to pupils who live more than four miles from such high school, permitting 
such boards, instead of paying the tuition, to a nearer outside school, of all successful 
applicants, to transport the ·successful applicants to their own school. The term· 
"applicant" has a well recognized reference, in these statutes, throughout, to Boxwell­
Patterson graduates. The italicized portion of section 7748, when standing alone, has 
a possible general-application to rural, as well as city and village school districts, only, 
if we disregard the habitual application, in the statutes, of the word "applicant," to 
Boxwell-Patterson graduates. The use of the term "applicant," however, will, at 
least, be conceded to make the provision, even when read alone, ambiguous in its nature. 



1006 ANNUAL REPORT 

When we regard the follo-wing last portion of section 7748, which is as follows: 

"A pupil living in a village or city district, who has completed the elemen­
tary school course, and whose legal residence has been transferred to a rural 
di!!trict in this state before he begins or completes a high school course, shall 
be entitled to all the rights and privileges of a resident pupil of such district." 

It is clear to me that if the italicized portion, above referred to, applied to resi­
dents of a village or city district, as well as those of a rural district, the language of the 
above quoted latter portion of section 7748 would have been unnecessary or, at least, 
the legislature would have taken the pains to reserve the same rights to a graduate in 
a rural district, who removed to a city or village district, after having completed his 
elementary course and received a Boxwell degree. 

It would seem that these provisions, of themselves, would be sufficient to justify, 
clearly, the conclusion that section 7748, General Code, has no application to residents 
of village and city districts. This conclusion is fortified when we read these statutes 
as a whole, in view, particularly, of the consideration that 7747, General Code, imposes 
the obligation of paying tuition only for residents of rural districts. A history of 
these statutes, however, would seem to remove the question of all doubt. Sections 
7747, 7748, 7749, 7750 and 7751, as originally enacted in 95 0. L., page 72, were all 
comprised within one enactment of the legislature, and they appeared in the statutes, 
m the form of one enactment, as 4029-3, Revised Statutes, until the codifying commis­
sion, in 1910, separated them and gave them the designated numbers they now bear. 

Section 4029-3, Revised Statutes, as it first appeared on page 72, 95 0. L., is as 
follows: 

''The tuition of pupils holding diplomas and residing in township, special 
or joint sub-districts, in which no high school is maintained, shall be paid by 
the board of education of the district in which they have legal school residence, 
such tuition to be computed by the month and an attendance any part of the 
month shall create a liability for the entire month; but a board of education 
maintaining a high school shall charge no more tuition than it charges for 
other nonresident pupils, and no board of education shall be required to pay 
the tuition of any pupil for more than four school years; provided the board 
of education shall be required to pay the tuition of all successful applicants, 
who have complied.with the provisions of this act, residing more than three 
miles from the high school provided by said board, when said applicants 
attend a nearer high school. The tuition of pupils residing in joint sub­
districts shall be paid by the boards of education, having control of such 
districts, from the contingent funds of said districts. A board of education 
not maintaining a high school may enter into an agreement with one or more 
boards of education maintaining such school for the schooling of all its high 
school pupils and when such agreement is entered into the board making the 
same shall be exempt from the payment of tuition at other high schools; provided 
the school or schools selected are located in the same civil township, or some 
adjoining township, as that of the board making the agreement. Where no 
such agreement is entered into the school to be attended can be selected by 
the pupil holding a diploma; provided, due notice in writing, is given to the 
clerk of the board of education of the name of the school to be attended and 
the date the attendance is to begin, said notice to be filed not less than five 
days previous to said beginning of attendance. Said tuition can be paid from 
either the tuition or contingent funds, and in case the board of education 
deems it necessary it may levy a tax of not to exceed two mills on each dollar 
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of taxable property in the district or joint subdistrict in excess of that allowed 
by section 3959 of the Revised Statutes of Ohio; the proceeds of said levy shall 
be kept in a separate fund and applied only to the payment of such tuition." 

Under the application of the rule noscitur a sociis, having in view the use· of the 
term "applicants," as therein used, considering the fact that provision for payment 
of tuition, in this statute, provides only for a levy upon the taxable property in the 
district or joint subdistrict, it is clear that the original statute had not application to 
village or city districts. The act was next amended in 100 0. L., page 74. The 
statute then appeared as follows: 

"The tuition of pupils holding diplomas and residing in township, special 
or joint subdistricts, in which no high school is maintained, shall be paid by 
the board of education of the school district in which they have legn.l school 
residence, such tuition to be computed by the month and an attendance any 
part of the month shall create a liability for the entire month; but a board 
of education maintaining a high school shall charge no more tuition than it 
charges for other non-resident pupils. A board of education providing a 
third grade high school as defined by law shall be required to pay the tuition 
of graduates from said school residing in the district at any first grade high 
school for two years, or at a second grade high school for one year and a first 
grade high school for one year. A board of education providing a second 
grade high school as defined by law shall be required to pay the tuition of 
graduates residing in the district at any first grade high school for one year; 
provided, however, any such board of education maintaining a second or third 
grade high school shall not be required to pay any such tuition after the rate of 
taxation permitted by law for s11ch district shall have been reached and all the 
funds so raised are required for the support of the schools of said district. 
No board of education shall be required to pay the tuition of any pupil for 
more than four school years; provided the board of education shall be required 
to pay the tuition of all successful applicants, who have complied with the 
provisions of this act, re~iding more than three miles from the high school 
provided by said board, when said applicants attend a nearer high school. 
When the elementary schools of any township school district in which a high 
school is maintained are centralized and transportation of pupils is provided, 
all pupils resident of the township school district holding diplomas shall be 
entitled to transportation to the high school of said township school district, 
and the board of education of said school district shall be exempt from the 
payment of the tuition of said pupils in any other high school for such a por­
tion of four years as the course of study in the high school maintained by the 
board of education may include. The tuition of pupils residing in joint 
subdistricts shall be paid by the boards of education, having control of such 
districts, from the contingmt funds of said districts. A board of education 
not maintaining a high school may enter into an agreement with one or more 
boards of education maintaining such school for the schooling of all its high 
school ptlpils and when such agreement is entered into the board making the 
same shall be exempt from the payment of tuition at other high schools of 
pupils living within three miles of the school ·designated in the agreement; 
provided the school or schools selected by the board are located in the same 
civil township, or some adjoining township, as that of the board making the 
agreement. \\'here no such agreement is entered into the school to be at­
tended can be selected by the pupil holding a diploma; provided, due notice 
in writing is given to the clerk of the board of education of the name of the 
school to be attended and the date the attendance is to begin, said notice to 
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be filed not less than five days previous to said beginning of attendance. 
Said tuition can be paid from either the tuition or contingent funds and in 
case the board of education deems it necessary it may levy a tax of not to 
exceed two mills on each dollar of taxable property in the district or joint 
subdistrict in excess of that allowed by section 3959 of the Revised Statutes of 
Ohio; the proceeds of said levy shall be kept in a separate fund and applied 
only to the payment of such tuition." 

It is apparent that there was no change in this statute at this time which could 
possibly be construed to extend its application beyond township, special or joint sub­
districts. The codifying commission then separated the statutes, after which section 
7748 of the General Code was amended, on page 296 of 101 0. L., to read as follows: 

"A board of education providing a third grade high school as defined by 
law shall be required to pay the tuition of graduates from such school residing 
in the district at any first grade high school for two years, or at a second grade 
high school for one year and a first grade high school for one year. Such a 
board providing a second grade high school as defined by law shall pay the 
tuition of graduates residing in the district at any first grade high school for 
one year; except that, a board maintaining a second or third grade high school 
is not required to pay such tuition when a levy of twelve mills permitted by 
law for such district has been reached and all the funds so raised are necessary 
for the support of the schools of such district. No board of education is re­
quired to pay the tuition of any pupil for more than four school years; except 
that it must pay the tuition of all successful applicants who have complied 
with the further provisions hereof, residing more than four miles by the most 
direct route of public travel, from the high Rchool provided by the board, 
when such applicants attend a nearer high school, or in lie:1 of paying such 
tuition the beard of educv.tion maintaining a high school may pay for the 
transportation of the pupils living more than four miles from the said high 
school, maintained by the said board of edut:ation to said high school. 
Where more than one high school is maintained, by agreement of the board 
and parent or guardian, pupils may attend either and their transportation 
shall be so paid. A pupil living in a village or city district who has completed 
the elementary school course and whose legal residence has been transferred to a 
tou;nship or special district in this stale before he begins or completes a high 
school course, shall be entitled to all the rights and privileges of a Boxwell-Patter­
son graduate." 

If we disregard the separation of the sections by the codifying commission, we 
find nothing in this last quoted amendment to justify an extension of these sections 
to village and city school districts. Through all these changes of the statutes it must 
be remembered that the provision for the method of paying such tuition by levying 
upon the district, when the tuition or contingent funds were insufficient for the pur­
pose, ever remain the same, and this provision still appears ·in the General Code as 
section 7751. This provision is as follows: 

"Such tuition shall be paid from either the tuition or contingent funds and 
when the board of education deems it necessary it may levy a tax of not to 
exceed two mills on each dollar of taxable property in the district in excess of 
that allowed by law for school purposes. T~e proceeds of such levy shall be 
kept in a separate fund and applied only to the payment of such tuition." 

In 104 Ohio Laws the legislature changed the application of these statutes to rural 
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districts in;,iead of to township or Hpeci~l dibtriets, in conformance with the newly 
enacted statutes providing for reformed >'ehool juri,dietion over rum! f!biricts. 

It is my eonrlusion, therefore, that seetion 7748 of the General Code hns no 
application to the ease presented by you, for the rea~on that city districts arc not 
within the eomprchension of these statutes. 

1063. 

V cry truly yours, 
TI'liOTHY S. HoGAN, 

Allorney General. 

COSTS IXCURRED IX PROCEEDIXGS "CXDER :\IOTHERS' PEXSIOX ACT­
PAY:\IEXT OF S"CCH COSTS. 

The only costs chargeable under the mothers' pension act are those incident to the 
hearing motion provided for under section 1683-8, General Code. 

The fees in such proceedings as are prozided by law for services in the court, the judge 
of which is exercising the juvenile j1zrisdiclion at the lime, may be taxed as costs in such 
proceedings. Such costs cannot be paid out of the county treasury in the event that they 
are not paid by the conlestor, as 1Jrovided in section 1683-8, they must go 1mpaid. 

CoLcMnus, Omb, July 20, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-In your letter of February 12th, you reqt:cst my opinion as to the 
following questions arising under the so-called mothers' pension act, sections 1683-2 
to 1683-9, inclusive, 103 0. L., 877: · 

(1). Does the use of the term "costs" in section 1683-8 imply that the judge 
of the juvenile comt may tr,x fees for himself, for officers serving writs and for wit­
nesses? If so, in what proceedings may such costs be taxed; for the implieation that 
the judge may tax fees for issuing orders, filing rcportH, making a record ahd indexing, 
the same in all proceedings under the act, or is the authority of the judge to tax fees 
limited to pl·oceedings on a motion filed under section 1683-8 by a citizen to set :1bi.de, 
vacate or modify a judgment of allowance'? 

(2). Under what circumstances are the fees taxable, if any, to be paid out of 
the county treasury, and under what circumstances are they to be taxed against a con­
testor, under ~ection 1683-8? 

(3). Are the taxable fees, in case a probate judge is acting as juvenile judge, 
those fixed by sections 2900 :lnd 2901 General Code, and when collected are the same 
to be paid into the fcc fund of the probate judge? 

(4). In case a common pleas judge has been designated to act as juvenile judge, 
what fees arc to be taxed? In such event, would the feeR, when colleeted, be paid 
into the fee fund of the clerk of the common pleas court? 

I have paraphrased your :;tatemcut of the questions that you desire to submit 
to mP, and I shall be pleased if you will call my attention to any misunderRtanding 
which I may have of the exact scope of your inquiry. 

All of ·these questions involve consideration of the following provisions of law: 

"Section 1683-2 as enacted, 103 0. L., 877. For the partial support of 
women whose husbands are dead, or become permanently disabled for work 
by reasons of physical or mental infirmity, or whose husbands are prisoners 
or whose husbands have deserted, and such desertion has continued for a 
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period of three years when such women are poor, and are the mothers of 
children not entitled to receive an age and schooling certificate, and such 
mothers and children have been legal residents in any county of the state for 
two years, the juvenile court may make an allowance to each of such women, 
as follows: Not to exceed fifteen dollars a month, when she has but one 
child not entitled to an age and schooling certificate, and if she has more than 
one child not entitled to an age and schooling certificate, it shall not exceed 
fifteen dollars a month for the first child and seven dollars a month for each 
of the other children not entitled to an age and schooling certificate. The 
order making such allowance shall not be effective for a longer period than six 
months, but upon the expiration of such period, said court may from time to 
time extend such allowance for a period of six months, or less. * * * 

"Section 1683-3. Such allowance may be made by the juvenile court, 
only upon the following conditions: First, the child or children for whose 
benefit the allowance is made, must be living with the mother of such child 
or children: Second, the allowance shall be made only when in the absence 
of such allowance, the mother would be required to work regularly away from 
her home and children, and when by means of such allowance she will be able 
to remain at home with her children, except that she may be absent from 
work for such time as the court deems advisable: Third, the mother must, 
in the judgment of the juvenile court, be a proper person, morally, physically 
and mentally, for the bringing up of her children: Fourth, such allowance 
shall in the judgment of the coult be necessa.ry to save the child or children 
from neglect and to avoid the breaking up of the home of such woman: Fifth, 
it must appear to be for the benefit of the child to remain with such mother: 
Sixth, a careful preliminary examination of the home of such mother must 
first have been made by the probation officer, an associated charities organi­
zation, humane society, or such other competent person or agency as the 
court may direct, and a written report of such examination filed. 

"Section 1683-4. * * * The juvenile court may, in its discretion, 
at any time before such child reaches such age, discontinue or modify the 
allowance to any mother and for any child. 

"Section 1683-8. In each case where an allowance is made to any woman 
under the provisions of this act, a record shall be kept of the proceedings, and 
any citizen of the county may, at any time, file a motion to set aside, or va­
cate or modify such judgment and on such motion said juvenile court shall 
hear evidence, and may make a new order sustaining the former allowance, 
modify or vacate the same, and from such order, error may be prosecuted, or 
an appeal may be taken as in civil actions. If the judgment be not appea.led 
from, or error prosecuted, or if appealed or error prosecuted, and the judg­
ment of the juvenile court be sustained or affirmed, the person filing such 
motion shall pay all the costs incident to the_hearing of such motion." 

Certain general principles underlie the consideration of the specific statutes above 
quoted, with a view to nnswering your questions. The statutes, prescribing fee3 
for public officers, will be found, on examination, to contemplate two kinds of fees, 
viz.: those to be paid by the person for whom the services are to be rendered, ar:d 
those to be paid out of the public treasury. As a gener:1l rule, all fees that may be 
taxed as costs are of the first class. Therefore, it becomes, to my mind, material to 
inquire what services, under the statutes cited, are to be regarded as rendered for the 
public and what for the individual requesting them. 

Section 1683-8 speaks of a record of proceedings, but the remaining provisions 
of the act fail to require or to define any such proceedings. For example, the allow-
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ance which the statutes contemplate is not predicated on any application, as in the 
caRe of the allowance of a blind pension, or an order for soldier's relief, or other sim­
ilar matters. There is no provision for a hearing, as in the case of blind pensions or 
lunacy inquests, or other ex parte proceedings of a similar character. There is no 
express authority to subpoena witnesses, with relation to an original allowance; on 
the contrary, one of the precedent conditions of an allowance is that a careful prelim­
inary examination of the home in question shall be made and a written report of the 
examination filed. 

Of course, in order to render the statute workable, some sort of an informal ap­
plication must be entertained by the juvenile judge in order to start proceedings. But 
it is clear to my mind that, in the legal sense, the original allowance is not a proceed­
ing of a private character. That is to say, for this purpose the appropriate analogy 
is found in the "poor laws" which provide for complaint to the proper officers, visi­
tation and investigation by th~m, or by some [iublic charities organization, and the 
granting of relief. The discharge of the official function partakes more of the nature 
of a general public dbty than of the nature of a proceeding for the establishment of a 
private right or privilege. 

So that, while section 1683-8 speaks of a record of the previous proceedings, I am, 
nevertheless, of the opinion that no proceedings of a judicial nature are required or 
authorized until the filing of a motion, of which that section speaks. Of course, by 
proceedings of a judicial nature I mean that idea of judicial power expressed in State 
ex rei. vs. Guilbert, 56 0. S., 5~5, quoting Cooley's Constitutional Limitations, 109: 

"To adjudicate upon and protect the rights and interests of individuaf 
citizens, and to that end to construe and apply the laws is the peculiar prov­
ince of the judicial department." 

But whatever be the character of the proceedings for the original allowance of the 
pension, it is clear to me that the duties devolving upon the Judge of the juvenile court, 
in connection therewith, are, in the philosophical sense, owing to the public and not 
to the recipient of the benefits contemplated by the act. , 

As to services of this character, the courts have laid down the principle that no 
compensation, by way of fees, is payable from the public treasury, in the absence of 
specific provisions of !aw. 

Commissioners vs. Miller, 4 N. P. 53; 13 C. C. 518. 
Miller vs. Conradi, 5 C. C. n. s. 145. 

To anticipate slightly, because the same is pertinent rn this case, the services of 
the juvenile judge, in connec#on with mothers' pensions, other than those following 
the filing of a motion to set aside, etc., are of a character similar to his services in 
hearing juvenile delinquency cases, under the juvenile court act'proper. He conducts 
no trial in the ordinary juvenile case, and he acts, not as a judicial officer meting out 
judgment, but as the representative of the state, as parens-patriae, exercising benevo­
lent guardianship over persons of abnormal status; and if this jurisdiction is being 
exercised by the probate judge, the fees chargeable in hil3 favor are those enumerated 
in section 1602, viz.: "when acting as a judge of the juvenile court, for each case filed 
against a delinquent, dependent or neglected child, two dollars and fifty cents;" these 
fees are to be paid out of the county treasury, upon the warrant of the county auditor 
and the certificate of the probate judge, and are not to be taxed against any ~ndividual 
or regarded as costs in any "case." 

I take it, therefore, that if it were the intention of the general assembly that the 
judge, exercising the juvenile jurisdiction, or any officer of his court, should be entitled 
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to fees, as such, payable from the county treasury, in matters of this kind, it would be 
specifically provided for as a payment out of the county treasury. 

I am able to find but one provision of this nature, viz.: that of section 2903, as 
follows: 

"The clerk (of courts) shall receive out of the county treasury upon the 
allowance of the county commissioners the following fees: * * * for each 
entry on journal required by law to be made, and not otherwise provided for, 
per one hundred words or fraction thereof, ten cents. * * *" 

By section 1603 the probate judge is to be allowed the same fees as are allowed 
the clerk of the court of common pleas for similar services. By section 1682, General 
Code, it is provided that "fees and costs in all such cases * * * (cases under the 
juvenile act) shall be paid from the county treasmy upon itemized vouchers, certified 
to by the judge of the court," so that if the above quoted provision of section 2903 is 
applicable to the record required to be kept of the "proceedings" in mothers' pension 
matters, by section 1683-8, it would seem to provide a fee payable out of the county 
treasury for performing surh services. 

But, I am of the opinion that the record of which section 1683-8 speaks is not a 
"journnl" within the meaning of section 2903. In :\iiller vs. Conradi, supra, it was 
held that what is now section 1603, General Code, then section 547, R. S., was not 
intended to apply to the class of fees which I have designated by the term "fees pay­
able from the public treasmy," The language of Parker J., at page 151, is that the 
court was "of the opinion that section 547, which allows compensation such as is 
allowed the clerk of the court of common pleas, has no relation to services of this 
character (inquests of lunacy) performed by the probate judge, which are to be paid 
for by the public; that it has relation to causes and proceedings between private 
parties, and that that is what is provided for by section 54() and section 547, is intended 
to cover the cases that may.have been omitted from section 546." 

Continuing in the immediate context, and speaking of the statute relating to 
inquests of lunacy, the court points out that that statute does not provide compensa­
tion for making up a record. 

For the reason, then, that the circuit court of tlus state has held that what is now 
section 1603, General Code, is not applicable to fees payable out of the county tre~sury, 
and for the further reason that, in my judgment, there is no statute which could be 
stretched so as to cover the case of the record of proceedings provided for by section 
1683-8, I am of the opinion that neither the judge of the juvenile court nor any of the 
officers of his court are entitled to any specific compensation for making up such record. 

It is even clearer that no compensation, by way of fees, is to be charged or collected 
from any source by the probation officer, associated charities organization, humane 
society or other competent person or agency, directed by the court to prepare and file 
a written report of preliminary examination, as provided in section 1683-3. 

In short, then, for the foregoing reasons, and also, because of the fact that section 
1683-3 specifically provides for costs incidental to the hearing of the motion and makes 
no specific provision for any other costs, I am of the opinion that no fees or costs of 
any character, whatever, are to b~ charged or collected from any source on account of 
"proceedings" under the mothers' pension act prior to the filing of a motion to set nside 
or vacate or n:odify the judgment of allowance. 

Coming now to the question as to what costs are taxable, as incident to the hear­
ing of the motion, I observe that the juvenile court, upon the filing of sl1ch motion, is 
authorized to hear evidence and to make a new order sustaining, modifying or vacating 
the former allowance. This implies, of course, that the juvenile judge may be called 
upon to issue subpoenas and to swear witnesses, etc., dud that persons may be called 
upon, under process, to testify. I think this implication is not unwnml.nted, for while 
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the previous course of the "proceedings" has been non-judicial, this particular feature 
of them is clearly judicial, and, being conducted by a tribunal which is designated as 
a court, subject to review by appeal or error, in the same manner as civil action, it 
would seem reaso!lllble, at least, to hold that the implied power to issue subpoenas and 
to enforce the attendance of witnesses, etc., must exist. 

Your question, however, raises the point as to whether the mere provision for the 
payment of "costs" incident to the hearing of such motion by the person filing same, 
is, of itself, sufficient to imply authority to tax fees as costs. In my opinion, this 
provision is sufficient authority to tax, as costs, such fees as are lawfully chargeable. 
Of course, one must look elsewhere than in this act to find what fees are chargeable. 
In my opinion, the schedule of taxable fees is to be found in the statutes prescribing 
the fees chargeable in probate courts and in courts of common pleas. Your question 
being general, however, I feel that it is not necessary for me to go into detail and to 
point out precisely what fees are chargeable for each specific service, and precisely 
how they are to be handled. It is sufficient for your purposes, I believe, to say that, 
in my opinion, the identity of the court, the judge of which happens to be exercising 
the juvenile jurisdiction, governs the matter of fees. Thus, if the judge of the common 
pleas court is exercising jurisdiction, then the schedule of fees of witnesses, officers 
serving processes, clerk of court, etc., for services in the common pleas court, governs; 
if the probate judge is exercising jurisdiction, then the fees which may be charged are 
those provided by law for services in the probate rourt. 

In my opinion, fees are chargeable for filing the motion provided for in section 
1683-8, for issuing and serving processes, for compelling the attendance of witnesses, 
to witnesses for attending under subpoena and for making the ''new order" of which 
section 1683-8 speaks; and as already indicated, the precise fees chargeable in t.he given 
instance are to be determined by reference to the statutes regulating fee bills, in the 
court which happens, at the time, to be "exercising juvenile jurisdiction. 

My conclusions here are based upon section 1639, which, as amended in 103 
0. L., 836, provides as follows: 

"Courts of common pleas, p:robate courts, and insolvency courts and 
superior courts, where established shall have and exercise, concurrently, the 
powers and jurisdiction conferred in this chapter. The judges of such courts 
in each county, at such times as they determine, shall designate one of their 
number to transact the business arising under such jurisdiction. When the 
term of the judge so designated expires, or his office terminates, another desig­
nation shall be made in like manner. 

"The words, juvenile court when used in the statutes of Ohio shall be under­
stood as meaning the court in which the judge so designated may be sitting while 
exercising such jurisdiction, and the words 'judge of the juvenile court' or 
'juvenile judge' as meaning such judge while exercising such jurisdiction. 

"The foregoing provisions shall not apply to Hamilton county, in which 
county the powers and jurisdiction conferred in this chapter shall be exercised 
by the court of common pleas. * * *" 

From this it is clear that the juvenile court is not a separate court, but merely 
the common pleas, probate, insolvency or superior court, as the case may be, the judge 
of which happens, at the time, to be exercising the juvenile jurisdiction. 

In my opinion, all fees received by any of the officers subject to the provisions of 
the county officers' salary law, (including probate judge, clerk of court and sheriff), 
under the provil::ions of section 1683-8, are to be paid into their respective fee funds. 
The principles underlying this conclusion have been outlined in other opinions to 
your department. 
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You ask, also, as to payment of fees out of the county treasury. I have already 
stated my opinion to the effect that no fees of any kind are to be charged and collected 
from any source, on account of services other than those incident to the hearing of the 
motion referred to in section 1683-8. A careful reading of this section will disclose 
that the person filing the motion must pay the costs, whether his motion is sustained 
or not, unless the second judgement of the comt is· appealed from or error prosecuted, 
in which event he must also pay the rosts if the judgment of the juvenile court is sus­
tained or affirmed, regardless of the effect of such an affirmance, upon the end sought 
to be attained by his motion. Thus, the rontestor may move to vacate an allowance; 
the motion may be granted by the court. If error is to be prose~uted or appeal taken 
"as in civil actions," the implication would seem to follow that the pensioner might 
be the plaintiff in error, or the appellant. Should she appeal and the judgment be 
affirmed or sustained, then, though such affirmance would establish the object of the 
original motion, nevertheless, the contestor must pay the costs. 

On the other hand, under the circumstances just.imagined, should the appellate 
court reverse the juvenile court, thus ultimately denying the object of the contestor's 
motion, and putting him in the light, so to speak, of a wrongful inter-meddler, yet he 
would not be charged with the costs, under the section . 

.Jt will thus be seen that section 1683-8 is a very strange provision. The ridiculous 
consequences that must necessarily flow from its practical application raise some doubt 
in my mind as to its validity, but my opinion is not invited on this point. 

As to the case in which the judgment of the juvenile court is reversed or modified 
by the appellate court, I am of the opinion that there is no provision, whatever, for 
costs in such a case. It will not do to say that, in that event, the losing party in the 
appellate court must pay all the costs, for the reason that the statues make provision 
for the payment of costs, on affirmance, in such a way as to show that the losing party 
is not, on that account, to be made liable for the costs. Nor will it do to say that the 
appellate court may dispose of the matter of costs in the exercise of its implied power; 
for the general assembly has so clearly provided for the payment of certain costs, in 
the event of the judgment of affirmance, as, in my opinion, to remove 'the case from 
the field of judicial discretion. 

In my opinion, while the costs are taxable in such case, there is no authority for 
their payment. I am clearly of the opinion that they cannot be taxed against the 
pensioner, for the reason that she is, in no proper sense, a party. I doubt the authority 
to charge the county treasury with their payment unless it be under section 1682, 
General Code, supra. However, the reference there to "all such cases" is clearly 
limited, in my mind, to juvenile court cases proper, and the scope of the section cannot 
be extended to cover mothers' pension proceedings. The case is somewhat analogous 
to that of misdemeanor cases where the defendant proves insolvent. Unless there is 
some statutory authority, the costs, though legally chargeable, cannot be recovered 
by those entitled to the fees. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1064. 

BOILER INSPECTION FEE NOT A PREFERRED CLAD!. 

The claim of the state for boiler inspection fee is not a preferred claim. 

CoLUMBus, Omo, July 20, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

DEAR SmR:-I have your letter of June 6, 1914, asking whether your claim of 
516.00 against the Lennox Hotel Company, of Columbus, for boiler inspection fees, 
must be considered by the receiver as a preferred claim. 

Section 11138, of the General Code, reads: 

"Taxes of every description assessed against the assignor upon personal 
property held by him before his assignment must be paid by the assignee or 
trustee out of the proceeds of the property assigned in preference to any 
other claims against the assignor. Each person who has performed labor as 
an operative in the service of the assignor, within twelve months preceding 
the assignment, shall be entitled to receive out of the trust funds before the 
paying of other creditors, the full amount of wages due for such labor, not 
exceeding three hundred dollars." 

The fees your bill covers are not taxes and it can not come within the provisions 
of this section, nor am I able to find any other statute that makes them a preferred 
claim. I am, therefore, of the opinion that the state in the case you refer to, must be 
content to receive the same dividends as the general creditors of the corporation. 

1065. 

Yours very truly, 
TIMOTHY 8. HOGAN, 

Attorney General. 

COSTS OF THE PROCEEDING ON A FUGITIVE FR0?\1 JUSTICE-WHERE 
SUCH COSTS ARE CHARGEABLE. 

The cost of a proceeding before a magistrate on a fugitive from justice warrant sworn 
out by the sheriff of a foreign slate is chargeable lo the foreign slate, but the witness fees of 
the defendant's witnesses are not a part of the costs, a71:d, therefore, are nat to be so charged. 

CoLUMBUs, Omo, July 20, 1914. 

HoN. CHAS. L. MILROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-I have your letter of April 1, 1914, inquiring substantially as follows: 

"A trial was had in the city and justice court of the city of Toledo, Port 
Lawrence township, Lucas county, on a fugitive from justice warrant, sworn 
out by the sheriff of Lenmvce county, Mich. To whom were the costs of 
such proceedings chargeable?" 

Section i772 of the General Code reads: 

"In the city of Toledo and the township lyi~g wholly therein, the bound­
aries whereof are or hereafter may be concurrent with the boundaries of such 
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city, there shall be three judges and justices of the peace in and for such city 
and township. They shall be elected at the regular municipal election therein 
in the same manner, shall hold office for the same term, possess the same 
jurisdiction, powers, duties and liabilities, and be subject to the same qualifi­
cations and disqualifications as justices of the peace for townshlps." 

Section 109 to 118 of the General Code, in regard to fugitives from justice, make 
provision for costs only in cases where a hearing is had before a judge of the supreme, 
circuit or common pleas court. Sections 13520 to 13522, General Code, deal with 
fugitives from other states, but make no provision for costs. Section 13520 reads: 

"When a.n affidavit is filed before a judge of a common pleas, probate or 
police court or a justice of the peace, setting forth that a person charged with 
the commission of an offense against the laws of another state or territory 
of the United States, which, if committed in this state would, by the laws 
thereof, have been a crime, at the time of filing such affidavit, within the 
county where it is filed, such judge or justice of the peace shall issue a warrant 
directed to the sheriff or any constable of the county, commanding him forth­
with to arrest and bring before him the person so charged." 

Section 13521 of the General Code, reads: 

"When a person is arrested in pursuance of the next preceding section, and 
brought before the officer who issued the warrant, he shall hear and examine 
such charge, and, upon proof, adjudged by him to be sufficient, commit such 
person to the jail of the county in which such examin::!.tion is had or cause 
him to be delivered to a suitable person to be removed before such judge or 
justice of the proper county in which to take such examination, who shall take 
it and proceed as if the warrant h::!.d been issued by him." 

Section 13522 of the General Code, reads: 

"When a person is committed to jail by a judge or justice of the peace, 
under the next preceding section, such judge or justice shall forthwith give 
notice, by letter or otherwise, to the sheriff of the county in which such offense 
was committed, or to the person injured by such offense. A person so com­
mitted shall not be detain~\! in jail longer than to allow a reasonable time 
to the persons receiving such notice to apply for and obtain the ]:}roper requisi­
tion for such person." 

Since the accused must be a fugitive from justice before he can be e:~:tradited 
(19 0. D., N. P., 587), the proceeding had in the case submitted seems to me to have 
been a necessary part of the extradition proceeding, and inasmuch as section 5278 
of the Revised Statutes of the United States provides that: 

"Whenever the executive authority of any state or territory demands 
any person as fugitive from justice, of the executive authority of any state or 
territory to which such person has fled, * * * All costs or expenses 
incurred in the apprehending, securing and transmitting such fugitive to the 
state or territory m:>king such demand, shall be paid by such state or 
territory." · 

It seems clear that the costs in this case should be paid by the state of Michigan. 
The only remaining question then is, are the fees of witnesses summoned on behalf 
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of the defendant to be included in such costs? In volume 11 of Cyc., page 283, is 
stated: 

"Ordinarily, statutes imposin!!: payment of costs on a county, do not render 
it liable for costs made by the defendant." 

Williams vs. Xorthumberland County, 110 Pa. State, 48. 
Com. vs. Kurren, 2 Chest. County Reports, (Pa.) 393. 
Shaunee County vs. Whiting, 4 Kans., 273. 
Fremont County vs. Wilson, 3 Colo. App., 492. 

In the case of Williams vs. l\orthumberland County, 110 Pa., page 48, the statute 
provided that: 

"In l.lll cases of conviction of any felony, all costs shall be paid forthwith 
by the county unless the party convicted shall pay the same." 

A defendant was convicted of murder in the second degree and se:~tenced, and 
was unable to pay the costs. Held: 

"The fees and mileage of witnesses called and examined on behalf of the 
defendants in trials for felony cannot be recovered by such witnesses from the 
county." 

The court at page 53 said: 

"Officers do not know why they are required to serve subpoenas and attach­
ments in criminal cases without pay unless they can get it of the defendant. 
The answer is, that this duty or burden is an incident of their office. The 
In.w required this when they took it. If perso'n's are unwilling to perform 
the duties pertaining to the office to which they ask to be elected, they must 
not ask for or accept them. As to witnesses, the law requires their attendance, 
and if the defendant is too poor to pay their feflR, they must set it down to the 
duty they owe to the government that protects them in the enjoyment of all 
their rights, civil and religious." 

In the cl1Be of Wayne County vs. Waller, 9 Xorris, 104, which was decided four 
years after the statute quoted in the above case was passed, ~lr. Justice Sterrett says: 

"We are not aware of any law, common or statutory, that required the 
county to pay a defendant's costs in a criminal case, or authorizes the court 
to call upon the county to advance money to be expensed by a prisoner or his 
counsel in subpoenaing witnesses and otherwise preparing for trial." 

From a consideration of these authorities, it is my opinion that the state of ~Iichigan 
in the case submitted should pay the costs, exclusive of the fees of witnesties summoned 
by the defendant. It is assumed in this opinion that CJd;radition papers were issued 
in this case. 

Yours very truly, 
TmoTHY S. HoGAN, 

Attorney General. 
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1066. 

THE WORD "CHAUFFEUR" DEFINED-THOSE WHO OPERATE l\IOTOR 
VEHICLES FOR HIRE-THOSE WHO OPERATE SUCH VEHICLES AS 
AN EMPLOYE OF THE OWNER. 

Under the provisions of section 6291, General Code, chauffeurs are divided into two 
classes: 

First, those who operate motor vehicles for hire, and 
Second, those who operate such vehicles as an employe of the owner thereof. 
The first class is held to include an owner of an automobile who personally operates 

the same for hire. The second class includes only those employes whose employment 
contemplates the operation of a motor vehicle and not those who operate their employer's 
vehicles occasionally. The latter are not chauffeurs under the statute, and need not register. 

The driver of a motor truck used to deliver goods for a wholesale house, which is the 
owner of the truck, and persons employed by doctors to run automobiles, are chauffeurs 
and must register. The registration act does not apply solely to persons operating vehicles 
for hire or the carrying of passengers anrj freight. 

CoLUMBus, 0Hro, July 21, 1914. 

HoN. L. T. CROMLEY, Prosecuting Attorney, Mt. Vernon, Ohio. 

DEAR Srn:-Under date of AprilS, 1914, Mr. O.G. Taylor, deputy clerk of Knox 
cou.nty, submitted to this department for opinion the following: 

"Section 6291, General Code, defines a chauffeur as follows: 'The term 
chauffeur, as used in this chapter and in the penal laws, includes every person 
operating a motor vehicle for hire or as an employe of the owner thereof.' 
The point of difference is this: for example, we have a wholesale house here 
that employs a man to drive a truck. Is the driver of this truck required to 
be a licensed chauffeur? Again, we have doctors that e"mploy drivers for 
machines. Are these drivers compelled to have a chauffeur's license, or does 
this law apply only to machines that are run for hire, that is, livery business, 
to haul passengers?" 

Two classes of persons are designated by the statute as chauffeurs; first, every 
person operating a motor vehicle for hire; second, every person operating a motor 
vehicle as an employe of the owner thereof. The first class includes the owner of a 
motor vehicle who personally operates the same for hire. 

Not every employe would come within the provisions of the statute defining a 
chauffeur. The employes intended to be included in the second class are those whose 
employment contemplates the operation of a motor vehicle, and not those who might 
be permitted by their employer to operate such vehicle occasionally, but whose em­
ployment does not contemplate such service. 

In both of the illustrations given, it will be necessary for the parties to be registered 
chauffeurs because their respective employments expressly require them to operate 
motor vehicles. 

The registration act does not apply solely to persons operating motor veh,icles for 
hire in the carrying of passengers .or merchandise. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1067. 

HIGHWAY DEPART~IE~T-RIGHT TO EXPE~D HIGHWAY FUXDS FOR 
THE PUBLICATIO~ OF A :'IIONTHLY :\fAGAZINE. 

The stale highway commiSsioner has the right to expend highway funds for the publi­
cation of a monthly demled to the interest of good roads, since sedion 1183, General Code, 
empowers said highway commissioner to "prepare, publish and distribute bulletins and . 
reports." 

CoLUMBUs, Oaw, July 21, 1914. 

RoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 

DEAR S1'R:-I have your letter of April 14th, wherein you state: 

"Enclosed you will find a letter from Ron. James R. Marker, state high­
way commi~sioner, in which he purports to publish a monthly devoted to the 
interests of good roads. 

"The question has been called to my attention as to whether Mr. :\farker 
has the right to expend the highway funds in this capacity, and I shall ask 
you to render me an opinion as to whether the same, in your opinion, is a legal 
charge against the funds available in the highway appropriations." 

The letter from Mr. Marker calls attention to the fact that his department has 
entered upon the publication of a bulletin kno>vn as the Highway Monthly. The 
purpose of this bulletin, as stated by Mr. Marker, in his letter, and in the initial issue, 
is to conduct an educational campaign to the end that the funds raised by the half­
mill levy under the Rite law, may be wisely and economically expended and that a 
greater degree of co-operation between the state highway department and local au­
thorities may be secured. That issue contains a series of special articles, giving infor­
mation relating to various phq.ses of the ~onstrnct.ion, improvement, maintenance and 
repair of highways, reports to the state highway commissioner by his deputies of the 
progress of the work in their respective departments, illustrations of the various kinds 
of road construction and material, and a department for the answering of queries re­
lating to the construction, maintenance and repair of highways. In the subsequent 
issues of this bulletin, the general plan outlined above has been carried out. Under 
authority of section 1183, General Code, as amended in 1913, (103 0. L., p. 449), the 
state highway commissioner is empowered to "prepare; publish and distribute bul­
letins and reports." It is further provided in said section, that "all expenses incurred 
by reason· of the provisions of this chapter shall be paid out of any fund or funds avail­
able for the use of the department." The statute does not furnish any specific defi­
nition of what was intended by the words "bulletin" and "report," so the legislature 
must have been regarded as having used these words in their ordinary sense. 

The meaning of the word "report" is so well known that it is not necessary to quote 
definitions. Insofar as this publication contains statements of the progress of the work 
of the state highway department, it is a report within the meaning of section 1183. 

The word "bulletin" is defined in Funk & Wagnall's new standard dictionary as: 

"1. An announcement of news, orders or the like, Written or placarded 
in a conspicuous place. 

"2. An official summary or statement of intelligence on some matter of 
public interest. 

"3. A periodical publication as of proceedings of a society." 
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This highway monthly, it seems to me, has the elements of the above definition 
of a bulletin, and I :1m of the opinion th:1t the cost of printing the same is a legal ch:1rge 
against the funds available for the use of the state highway department. 

· Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

1068. 

LIQUIDATION OF A BUILDING AND LOAN ASSOCIATION-INTEREST 
ON DEPOSITS-BUILDING AND LOAN ASSOCIATION DEPOSITING 
MONEY WITH ANOTHER BUILDING AND LOAN ASSOCIATION­
RIGHTS. 

1. In the case of the liquidation of a building and loan association receiving deposits 
at a stipulated rate of interest, the claimants are entitled to their claim including interest 
up to the date of insolvency. Such claimants are entitled to interest at six per cent from 
the date of the insolvency up to the date of payment, provided there are sufficient funds, 
the amount which is available for this purpose must be shared pro rata. 

2. A building and loan a~sociation having money in another building and loan asso­
ciation becomes a depositor upon the same basis as other depositors. In order to make 
such depositor a preferred creditor the deposit would have to be made under some trust 
agreement, expressed or implied. 

CoLUMBUs, Omo, July 21, 1914. 

HoN. JAMES A. DEViiNE, Inspector of Building and Loan Associations, Columbus, Ohio. 

DEAR Sm:-On June 27, 1914, you made the following request for my opinion: 

"I desire your opjnion upon the following questions: 
(1) "In case of the liquidation of a building and loan association re­

ceiving deposits at a stipulated mte of interest, would the depositors be allowed 
interest to the date of payment of their claims or only to the date of ~otice 
of liq nidation? 

(2) "Would a building and loan association having money on deposit 
in another building and loan association at a stipulated rate of interest different 
from the specified rate of interest paid to other depositors be preferred as a 
_creditor in the matter of liquidation of the association in which they had the 
deposit?" 

Answering your questions in their order, first: The matter of the allowance of 
inter:est on claims against a building and loan association, in process of liquidation, is 
governed by the same rules as to allowance of interest on claims against any other 
corporation in the process of liquidation. 

It seems to be well settled, in the United States at least, that in the matter of the 
distribution of an insolvent estate, interest should be computed up to the time of the 
insolvency, (that is, up to the time of the closing of the doors of the institution, for 
the purpose of liquidation), upon all claims bearing interest, either by contract or as 
legal damages for non-payment. 

The matter of Murray, 6 Paige (N.Y.) 204. 
Clemmons vs. Clemmons, 69 Vt., 545. 
22 Cyc. 1316. 
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In the first cited case, 6 Paige, 204, being a deci<ion of the court of chancery, in 
the state of Xew York, the ch:mcellor, on page 205, makes the following pertinent 
statement as to this matter: 

"Equality among creditors is equity; and where interest is recoverable 
either upon the express agreement of the parties or as legal damages, for the 
non-payment of the debt when it should have been paid, the creditors arc all 
entitled to participate in the distribution of the fund, ratably, in proportion 
to the amount due to them respec~ively for principal and interest up to the 
date of the assignment. In settling the tableau of distribution, therefore, the 
interest upon those debts which bear interest, or upon which it is recoverable 
as damages, upon settled legal principles, should be computed at that time; 
* * *'' 

It would make no difference when the claims were presented, just so they arc 
presented within the statutory time; all claims proven should be proved for the amount 
of the principal includin'g interest at the rate contracted for, or the rate at which the 
claim is entitled, up to the date of the insolvency. 

It also seems to be well settled in the United States that if there is a surplus of 
the funds of the insolvent institution remaining after payment of the principal and 
interest, up to the date of the insolvency on all claims, then all claims are entitled to 
interest from the date of the insolvency, up to the time of the final payment of the 
claims. That is, interest should be allowed on all claims, and, of course, at the same 
rate, from the date of the appointment of the trustee or receiver. 5 Cyc. 569 and 
eases there cited. 

In the case of Richmond vs. Irons, 121 U. 8., 27, Mr. Justice Maxwell says: 

"In the case of book accounts in favor of depositors * * * interest 
would begin to accrue, as against the bank, on the date of its suspension. 
The act of going into liquidation dispenses with the necessity of any demand 
on the part of the creditors, and it follows that interest should be computed 
upon the accounts then dt:e, as against the shareholders, to the time of 
payment." 

Claims against insolvent institutions, for the purpose of interest, may be regarded 
in the mme manner as judgments. Tlw.t is, the claim would be regarded, in law, in 
exactly t11e same manner us if the creditor had sued the corporu.tion and obtained a 
judgment a~oinst it for the amount claimed. This judgment would bear interest from 
the date of its rer.dition until the date of its sati~fnction. 

The 1'\ a tiona! Bank of Commonwealth vs. The ~Iechanics X ational Bank, 
(94 u. s., 437). 

Though different cl::tims mipht bear different rates of interest, up to the date of 
insolvency from the time of the insolvency, for the purpoFc of intereot, all claims are 
on an equality, and would bear the same rate of interest, which, in this state, W9uld 
be f'ix per cent. 

The whole matter may be summed up, thus: Claimants arc entitled to prove 
their daims against an inwlvent institution, including interest up to the dntc of the 
insolvency. All su< h claims are entitled to interc~;t at six per cent. from the date of 
the ir.mlvency until the date of payment, provided there vre ~ufficient funds with 
whith to pay the intcre::,i. If there rre not suffi<·ient funds to pll.y interest in full, 
but enough to pay wmething on account of interest, then the amount which is available 
for this purpo::;e must be shared, pro rata, by the respective claim holders. 
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Answering your second question, if a building and loan association deposits money 
in another building and loan association, it thereby becomes a depositor upon the same 
basis as other depositors; the fact that it, by contract, received a different rate of 
interest upon its deposits from that received by other depositors, would have no bear­
ing, whatever, upon the nature of the deposit and would not make it a preferred 
creditor. To make it a preferred creditor the deposit would have to be made under 
some trust agreement, expressed or implied. 

1069. 

, Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF HEALTH OF THE CITY OF CLEVELAND (CREATED BY CHAR­
TER) MUST YIELD TO THE GENERAL LAWS WHEN IN CONFLICT 
WITH THEM. 

The health board of the city of Cleveland (created by charter) does not have absolute 
power locally, but its regulations must yield to the general laws when in conflict with them. 
Such local regulations do not conflict with the general l{Lws if they merely a.dd to the require­
ments of the latter and are otherwise consistent with them. 

Sections 4425 and 4436, General Code, though a part of the municipal code, were 
intended to be general laws applicable in part at least to the health agencies so that these 
provisions constitute general laws within the meaning of the home rule amendment, with 
which local sanitary regulations are not permitted to conflict. 

CoLUMBus, Omo, .July 21, 1914. 

HoN. HERMAN FELLINGER, Member House of Representatives, Cleveland, Ohio. 

DEAR Sm:-In your letter of July 1st, yon request my opinion upon the following 
questions: 

"1. Is the health board of the city of Cleveland subject to the general 
laws of Ohio, or has it absolute power locally?" 

"2. Do sections 4425-4436, inclusively, of the General Code of Ohio, 
govern and control the action of the health board of the city of Cleveland?" 

The city of Cleveland being at present governed by a charter, framed and adopted 
by its people, these questions involve consideration of sections 3 and 7 of article XVIII 
of the constitution, known as the "Home Rule Amendment." They are as follows: 

"Section 3. Municipalities shall have authority to exercise all powers 
of local self-government and to adopt and enforce within their limits such 
local police, sanitary and other similar regulations, as are not in conflict with 
general laws. 

"Section 7. Any municipality may frame and adopt or amend a charter 
for its government, and may, subject to the provisions of section 3 of this 
article, exerci~e thereunder all powers of local self-government." 

I have not before me a c_opy of the Cleveland charter; I assume, however, that 
it provides independently of the general law for the health department, or at leas 
makes provision in some manner for the exercise of local legislative and administrativ 
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powers, with respect to the subjects committed by the general laws to the municipal 
boards of health, as municipal officers created and governed by such general law. In 
other words, I assume that the charter provides a frame work of local government for 
health matters different from that provided for cities generally by the municipal code 
of the state. · 

Without knowledge of the exact provisions of the charter, I cannot, of course, 
determine whether or not they are in such detail as to constitute a code of regulations 
defining or attempting to define the powers and duties of the health agency which 
they create, i. e., as to regulate substantively the 'exercise of power in addition to the 
mere creation of an arm of government, and the delegation to it of general power or 
jurisdiction in health matters. In the view which I take, however, the presence or 
absence of such provisions in the charter is immaterial for the purposes of your question. 

The interpretation of sections 3 and 7 of the newly enacted article XVIII of the 
constitution, with r~ference to the limitations therein upon the exercise of the power 
to enforce or adopt local police, sanitary or other sim)ilar regulations, was called in ques­
tion in the case of Fitzgerald vs. Cleveland, 88 0. S., 338. 

1 he syllabus in that case does not throw light upon the views of the members 
of the court in this particular. However, there were four opinions, three supporting 
the judgment of the court and one dissenting therefrom. On this question there may 
be found in the opinion of Johnson, J., at page 359, the following: 

"Concerning the provision in section 3, article XVIII (may adopt such 
local police, sanitary and other similar regulations as are not in conflict with 
general laws), the general laws referred to are obviously such as relate to 
police, sanitary and other similar regulations, and which apply uniformly 
througho)lt the state. They involve the concern of the state for the peace, 
health and safety of all of its people, wholly separate and distinct from, and 
without" reference to, any of its political subdivisidns-such as regulate the 
morals of the people, the purity of their food, the protection of the streams, 
and safety of buildings and similar matters. 

"Manifestly, therefore, it was necessary, when the constitutional con­
vention was conferring all powers of local self-government on cities, to provide 
that, in the adoption of such regulations by any city for itself (police, sanitary 
and similar ones), they should not conflict with general laws on the subject. 

"It is a well settled rule that the body adopting amendments, such as 
are here involved, will be presumed to have had in mind the course of legisla­
tion and existing statutes touching the subjects dealt with. People ex rei. 
Jackson vs. Potter, 47 N. Y., 380, and cases cited. The legislature of Ohio, 
in the codificatiors adopted by it, covering many years, including the last 
one adopted, has included a separate title, designated by it 'Police Regulations,' 
in which it has included the general laws of the character we have above 
described. If it had been intended that the limitation should comprise the 
wide and elastic scope contended for, it would have been so expressed. 

"We think it clear that the regulations referred to in section 3 are such, 
and such only, as we have indicated, and that it would be contrary to the 
import of the language and to the intent of the framers of the amendment 
to hold that by this clause there is denied to cities the authority to adopt 
charter provisions concerning the manifold subjects within the field of proper 
municipal activity, unless they are 'not in conflict with general l:.r.ws' on the 
subjects proposed to be dealt with." 

Wanamaker, J., concurrin!!', expre:-;ses the view at pages 366, et seq., that the 
power to regulate the method of making a nomination is not within the purview of 
the police power. 
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The same idea seems to have been in the mind of .\Vilkin, J., although it is not 
expressed exactly as I have phrased it. 

The dissenting opinion of Donahue, J., is devoted almost exclusively to a dis­
cussion of the bearing of section 7 of article V of the constitution, as amended, upon 
the question then before the court. 

From all the foregoing, I do not think that it can be s::~id that the case of Fitzgerald 
vs. Cleveland, supra, throws much light upon the question which you submit. I 
might say in passing, however, that I do not believe th:1t the above quoted remarks 
of Judge Johnson are to be taken ttl' indicating that the only st:1tes law, which under 
article XVIII, sections 3 and 7 of the constitution, which are paramount to local regu­
lations, are those which happen to be codified under the title "Police Regulations." 
On the contrary, I interpret them as meaning that he regards the laws found under 
that title as indicative of the kind of general laws that are par-motmt; or rathe~, the 
kind of local regulations that must yield to such g( neral laws. 

Concluding then that the question which lies at the threshold of the considera­
tion of your inquiry is not foreclosed by anything in the decision cited, I feel free to 
express the opinim1 that public health regublions, and particularly those of the kind 
concerning which you specifically inquire, are within the category of the "local police, 
sanitary· and other similar regulations," which may not conflict with the general laws. 

Such is the rule in Michigan, where in People vs. Hurlbut, 24 :\lich., 44, a dis­
tinguished bench declared the existence of the right of local self-government superior 
to state legislative control. 

In Davock vs. Moore, 20 L. R. A., 783, the supreme court of that state held that 
the protection of the public health is not a matter of purely local concern, so that 
in the face of decisions like that in People vs. Hurlbut, supra, the general assembly 
might provide for the appointment of members of a local health board by the governor 
of the state. Numerous authorities are cited in support of the fundamental proposition 
upon which the decision is based, among them, Judge Cooley's own language, page 
62, second edition of his work on taxation, which is as follows: 

"The state may h1we a state board of health, but it will provide for 
local boards of health also; and as their duties concern the community at large, 
their members are to be regarded as state rather than local otlicers." 

But, it is to be admitted that the Michigan decisions are not analogous under the 
Ohio constitution, although the principle laid down has a certain manifest application. 

The reason why the Ohio rule is not established by the Michigan authorities 
is diEClosed by consideration of the case of People ex rei. vs. ".illiamson, 135 Cal., 
415. ']he con&titution of the state of California at the time provided for municipal 
home rule through language to the general effect that in municipal affairs the provisions 
of the city charter should supersede those of the general Jaws. The general law pro­
vided for a board of health of the city and county of San Francisco; a charter adopted 
by the people of that city and county provided for a similar health agency. Action 
was broug,ht to determine the validity of the provisions of the charter; the court. four 
out of Eeven j1;dges rendering supp01iing aed concurring opinions, held that the es­
tablishment of a local board of health was a "municipal affair," and that such police 
regulations as might. be promulgated through its agency, though constituting an exercise 
of the police power, would be local in character. All the judges, however, conceded 
that the superior necessities of the state might require a subsequent holding in an 
appropriate case, that in certain matters the laws of the state should be paramount. 

Califomia eases are relied upon by Johnson, J., in his pdncipal opinion in Fitz­
gerald vs. Cleveland, supra, and I am of the opinion, as already indicated, that the 
rule of Ohio, as well as in California, is that so far as the fmme-work of government 
pertaining to the creation of local health agencies is concerned, the power to provide 
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for it resides in the people of the charter city, so that the general laws of the state, 
insofar as they provide for the creation of the board of health for the exercise of certain 
powers and duties within, and as a part of the government of the municipality, are 
superseded by the provisions of the charter. 

But the principle established in the :\Iichigan case, and also conceded in the Cali­
fornia case, is to the effeet that whatever may be the agency and the means of its opera­
tion, the subject matter, i. e., the protection of the public health from danger of epidemics 
etc., is not one of purely municipal concern. 

l:nder article XYIII, section 3 of the Ohio constitution. however, it is not necessary 
to establish that a given subject matter is not one of municipal concern, either purely 
or partly in order to establi~h the superior force of the state laws, for by the plain 
reading of the sections, local police, sanitary and other similar regulations arc to yield 
to general laws, so that the regulation may be in every sense a local one, and yet if 
it is one of a police, i'anitary or other similar nature, its fo:ce is deskoyJd if it co:~flicts, 
with the general law of the state. 

The present constitution of the state of California contains language identical 
with that of the latter part of article XVIII, section 3, of the constitution of Ohio; 
article XI, section 11, of the constitution of that state, empowers the making and 
enforcing within its limits all such police, sanitary, and other regulations as are not in 
conflict with general laws. In re Hoffman, 155 Cal., 114, it was held that a munieipal 
ordinance regulating the sale of milk, and prescribing a standard of pure milk within 
a city, must yield to a general law respecting the same subject-matter, to the extent that 
it conflicts therewith. Proceeding to define what constitutes a conflict, the court holds 
that where the standards of the city ordinance are more exacting than those of the 
state law, there is no conflict, in other words, where the general law makes certain 
regulations respecting a given matter within the field of police, sanitary and other 
similar activities, the authority of the eity to act in the premises is not thereby tltken 
away as in the case of the exercise of a power of congress within a certain field in whi·!h 
the states may act until congress has entered; but the city may impose additional 
requirements of the same nature. 

The p1inciple then may be stated thus: where the local regulations are more 
exacting than those of the state law, there is no conflict, am! in a sense, both arc opera­
tive; but where the local reguhttions are lesH exacting than those of the state law, there 
is a conflict, and the latter governs. 

I am convinced that the principles laid down in the case last cited arc applicable 
to the solution of the question which you submit, insofar as it depends upon an in­
terpretation of article XV III, section 3 of the constitution. 

I am, therefore, of the opinion that regulations, whether found in the charter 
itself, or imposed by the local authority, having le~~;isbtive nne! administmtivc control 
under the charter, of the subject of public health, are effective so long as they do not 
conflict with any requirements of the general law applicable to the subject matter, 
and in force in the city of Cleveland; and if that the local regulations pertain to the 
subject matter which state laws deal with is not of itself sufficient to establish a con­
flict, but both will stand, if it appears that the municipal regulations are merely addi­
tional to tho~e of the state law and are otherwise harmonious with the latter. 

'lhis brings me to a consideration of the specific sections of the General Code, 
the application of which in the city of Cleveland you question. Said sections are as 
follows: 

"Section 4425. In time of epidemic or threatened epidemic-, or when a 
dangerous cummunicable disease is unusually prevalent, the board of health, 
after a personal investigation by the members or executive officer thereof, 
to establi~h the faets in the case, and not otherwi~e, may impose a quarantine 
on vessels, railroads, stages, or other public or private vehicles conveying 

33-A. G. 
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persons, baggage or freight, or used for such purpose. It may make and enforce 
such rules and regulations as such board deems wise and necessary for the pro­
tection of the health of the people of the community or state, but the running 
of any train or car on any steam or electric railroad, or of steamboats, vessels 
or other public conveyances shall not be prohibited. A true copy of such 
quarantine rules and regulations adopted by such board of health, shall be 
immediately furnished by it to the state board of health, and thereafter no 
change shall be made except by the order of the state board of health or by the 
local board to meet a new and sudden emergency. 

"Section 4426. The board of health shall not close public highways, 
prohibit travel thereon, interfere with public officers in the discharge of their 
official duties not afflicted with or directly exposed to a contagious or infec­
tious disease, r.or establish a quarantine of one city, village or township against 
another city, village or township, as stich, without permission first obtained 
from the state board of health and under regulations established by the state 
board. 

"Section 4427. Each physician or other person called to attend a person 
suffering frcm ~:mallpox, * * * or any other disease dangerous to the 
public health, or required by the state board of health to be reported, shall 
report to the health officer within whose jurisdiction such person is found, 
the name, age, ~:ex, and color of the patient, and the house and place in which 
F.Uch r;erson may be fou'nd. In like manner, the owner or agjent of the owner 
of a building in wl1irh a person resides who has any of the diseases herein 
named or provided agdnst, or in which are the remains of a person having 
died of any such disease, and the head of the family, immediately after be­
coming aware of the fact, shall give notice thereof to the health officer." 

Sectiors 4425 and 4426 originally constituted sections 188 and 189 of the mu­
niciral cede of 1!lG2, 96 0. L., 80. The qt:estion at once arises as to whether or not 
these <ections, which were enacted as a part of the scheme of government for all mu­
nicipP.lities were intended to be applic~ble to any municipality other than those to 
which the provisions of the code should apply; in other words, is the phrase "the board 
cf health" a.s therein used to be interpreted as meaning any local health agency; or, 
having regard to the purpose of its original enactment, is it to be interpreted as mean­
ing the board of health created and existing under the municipal code of 1902? 

To my mind, the exact relation of the health provisions of the municipal code to 
the remnaning provisions thereof, is shown by consideration of certain other sections 
of the municipal code of 1902. Dy examining sections 187-189, inclusive, of that act, 
it will be found that all the body of the state laws relating to boards of health in mu­
nicipa.Iities as in existence prior to the adoption of the municipal code, with the ex­
ception of those provisions which are included within the three sections cited. That 
is to say, the existing provisions of sections 2115, 2116, 2118, etc., Revised Statutes 
of Ohio, now found in sections 4406 to 4476, inclusive, General Code, (with the ex­
ception of the two sections now under discussion) constituted certain substantive reg­
ulations and groups of powers and duties imposed upon local boards of health, mean­
ing thereby local health agencies. These sections were not amended or repealed; 
instead they were retained in force in the manner following: 

Section 189, municipal code of 1902, was as follows: 

"The board of health herein provided for shall have all the powers and 
perform all the duties, not inconsistent with this act, which are conferred or 
required in ~ections 2115, 2116, 2118, 2119, 2120, 2121, 2122, 2123, 2124, 2125, 
2126, 2127, 2128, 2129, 2130, 2131, 2132, 2133, 2134, 2135, 2136, 2137, 2138, 
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2139, 2140, 2141, 2142, 2143, 2144, 2145, 2146, 2147, and 2148 of the Re­
vised Statute' d Ohio, us amended :\Jay 7, 1902 (95 0. L., 421), and section 
2114, of the Revised Statutes of Ohio, as amended :\lay 12, 1902, (95 0. L., 
643), and for all purposes such sections as amende:! shall remain in full force 
and effect; a'ld nothing therein contained shall be held to impair, restrict or 
repeal any portbn cf the act pusse:l April 23, 1902, entitled 'An act author­
izing the levy of taxes in municipalities to provide for firemen's, police and 
sanitary police pension or relief funds, and to create and perpetu::tte boards 
of trustees for the administration of such funds;' provided, further, that 
local boa~ds of health shall not have power to close public highways or to pro­
hibit travel thereon, nor to interfere "\"lith public officers not affiicted with or 
directly exposed to any cgntagious or infectious diseuse, in the discharge of 
their official duties; no~ to establish a quarantbe of one city, village or town­
ship against another city, village or township, as such, without permission 
first obtained from the state board of health, and under such regulations as 
may be established by the state board. All employes now serving in the 
health department shall continue to hold their said positions and shall not be 
rem:>Ved from o~ce or reduced in ra'lk or pay, except for cause, ussigned and 
after a hearing has been afforded them before the board." 

In this provision the general assembly clearly recognized the independent force 
and effect of the sections thus referred to and perpetuated that force for all proper 
purposes. The boards of health provided for in the municipal code were to have the 
powers and duties created by the general statutes referred to; but, these powers and 
duties were not created as mere incidents to the creation of the offices us such. From 
this it follows that the clearly expressed intention of the legislature of 1902 was that 
at least such re;!,ulations as come within the purview of section 189 of the municip:\1 
code of that year are to be regarded as regulations of general character, applicable to 
health agencies and' not merely as the powers and duties of a board created by the act 
of which it is a part, and hence, subject to destruction when the board itself iH tle­
stroyed. 

But, what is so clear of the provisions of section 189 is not less elcar to my min1l 
of the provisions of sections 187-188. These were as follows: 

"Section 187. The council of each city and village shall establish a board 
of health; such board shall be composed of five members to be appointed by 
the mayor and confirmed. by council, who shall serve without compensation, 
and a majority of whom shall constitute a quorum; and the mayor shall be 
president by virtue of his office. In villages the council may appoint a health 
officer instead of a board of health, and fix his salary and term of office; such 
appointee to be approved by the state board of health, who shall have all the 
powers and perform all the duties granted to or imposed upon boards of health, 
except that all rules, regulations or orders of a general character and required 
to be published, made by such health officer, shall be approved by the state 
board of health. And if any city, village or township fails or refuses to es­
tablish a board of health or appoint a heaJth officer, the state board of health 
may appoint a health officer for such city, village or township and fix his sal­
ary and term of office, and such health officer shall have the same powers and 
duties as health otficers appointed in villages in lieu of a board of health, as 
herein provided, and the salary of such health oflicer, as fixed by the state 
board of health, and all necessary expenses incurred by him in performing 
the duties of a board of health shall be paid by and be a valid claim against the 
l'ity, village or township for which such health officer is appointed to serve. 

"Section 138. The state board of health, or the board of health of any 
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city, village or township, in time of epidemic or threatened epidemic, or when 
any dangerous communicable disease is unusually prevalent, may, after a per­
sonal investigation by the members or executive officer of such board to es­
tablish the facts in the case, and not otherwise, impose a quarantine on vessels, 
railroads, stages, or any other public or private vehicles conveying persons, 
baggage or freight, 9r used for such purpose, and may make and enforce such 
rules and regulations as such board may deem wise and necessary for the pro­
tection of the health of the people of the community or state; provided, how­
ever, that the running of any train or of any cars on any steam or electric 
railroad, or of steamboat8, vessels or other public conveyances shall not be 
prohibited. A true copy of such quarantine rules and regulations adopted 
by a local board of health, shall be immediately furnished by such board to 
the state board of health. Such quarantine rules and regulations, when es­
tablished by a local board of health, after careful investigation by the state 
board of health, may be altered, relaxed or abolished by order of said state 
beard and thereafter no change shall be made except by the order of the state 
board of health, or by the local board, to meet some new and sudden emer­
p~ncy." 

The pertinent provisions of section 187 are now found in sections 4404 and 4405, 
General Code; except that in process of codification, reference to township boards of 
health has been eliminated and a corresponding provi~ion inserted in the statutes re­
lating to townEhip trustees. 

The same is true of section 188, which has now become section 4425, with the 
addition that the reference to the state board of health therein has been eliminated in 
codification and is found in the appropriate provision relating to the powers and duties 
of the state board of health. 

The very fact that these two sections treat of the powers an(! duties of township 
boards of health, and the state board of health as well as of the powers and duties of 
city and village boards of health, shows, .I think, that these sections are not merely 
provisions for the frame work of municipal government, but were intended to be of 
universal application, so that the withdrawal of a given municipality from the field 
of the operation of the municipal code, as a framework of government, would hot es­
tablish the immunity of its health agencies from the force of their provisions. 

I am of the opinion then that section 4425, General Code, is intended to be of uni­
versal application, and that its force is not limited to the boards of health created by 
and existing under the general municipal code. 

This statement, however, must be qualified insofar as section 4425 constitutes 
a grant of power affecting matters of local concern. I am constrained to hold that it 
il'? to be superseded by the provisions of a charter to the eJd:ent that if the local charter 
provides for a health agency, which it calls a "board of health," yet reposes in some 
other agency of the municipal government, such as the council, the power to impose 
quarantine, such a distribution of power would control; but I am satisfied that by 
force of these statutes the state may compel the cre.ation of some adequate health 

·agency in a charter city, and however the group of powers pertaining to such an agency 
may be distributed under the charter, or even in the absence of any provisions of a 
health agency in the charter (in which case the state board of health might appoint a 
health officer, as provided in section 4405, General Code), the necessary health meas­
ures contemplated in section 4425 must be taken. 

nut insofar as section 4425 constitutes a prohibition interfering with the running 
of trains and other public conveyances, it is to be given controiling effect, and a charter 
board of health or other health agency, is in my mind without authority to prohibit 
the running of trains, or cars, or other public conveyances. 

Fmihermore, I am of the opinion that when a charter board of health estab-
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lishes quarantine rules and regulations, it is its duty immediately to furnish a true 
copy thereof to the state board of health, which thereupon acquires jurisdiction in the 
premises to the extent that no change is to be made, except by its order. 

Coming now to section 4426, it will be noted that its provisions were found in 
original section 189 of the municipal code. In my mir.d there is even more reason 
for characterizing its prohibitions as universal than there is for reaching a similar con­
clusion with respect to the negative provi~ions of section 4425. The very subject 
matter of these provisions-both those found in section 4426 and those found in sec­
tion 4425-in point of fact is such as to remove them from the field of purely munic­
ipal affairs. 

A quarantine established by one city against another is not a municipal affair; 
it involves :m inter-relation of two or more muhicipalities and becomes ipso facto a 
matter of state-wide concern; so also with respect to the running of trvins and other " 
public conveyances. 

I am of the opinion, therefore, that a charter board of health, or other health agency, 
is without power to prohibit travel on public highways or interfere with public officers 
in the discharge of their official duties not exposed to a contagious or infectious dis­
ease, or to establish a quarantine against another locality witho~ permission or con­
sent of the state board of health, under the· regulations established by the state board. 

As already remarked, the remaining provisions concerning which you inquire, 
viz., sections 4427 to 4436, inclusive, constitute Ia.ws of early origin and of application 
clearly independent of the mere frame work of the municipal code of 1902. Indeed, 
the nature of these provisions is such as to establish this conclusion by reasoning in­
dependent of their legislative history. 

Section 4427, for example, relates to the duty of the physician called to attend 
a person suffering from certain contagious or infectious diseases, and likewise to the 
duty of the owner or agent of a building in which such person resides. The provision 
is that the fact of the existence of the disease, together "ith the facts relating to the 
identity of the person and the place in which he is found, shall be reported to the health 
officers, under the provisions already laid down. The charter Loard of health, or other 
health agency, may add to these requirements, others of a similar or not inconsistent 
nature; but such an agency may not subtract from them. 

Section 4428 requires the local health agency to cause an inspection to be made 
of any house or other locality wherein the existence of an infectious or contagious 
disease has not been reported by the physician; or by the owner of the building, or his 
a·gent. To this extent, it is in effect a command to the charter board of health, bind­
ing upon such a tribunal; but in so far as it is a grant of power to establish a quaran­
tine or to send a diseased person to a quarantined hospital, I am of the opinion that 
its provisions are superfluous as applied to the health agency created by charter, if 
the charter itself vests like power. I am inclined to the belief, however, that in the 
absence of any distinct provision in a charter, a charter-created board of health, or 
other health agency would have the powers enumerated in this section. 

Section 4429 provides for the placing of quarantine cards and prohibits their 
removal until after the patient has been removed, or has recovered, and the house and 
its contents have been properly disinfected. This is a regulation of universal char­
acter, controlling with respect to the action of a charter-created health agency in the 
sense already discuFsed; that is, local regulations consistent with these, or additional 
to them may be imposed by such health agency, but regulations inconsistent with 
them, or less stringent than those found in the statute may not be imposed. 

Section 4430 relates to the duration of quarantine. Upon the authorities above 
cited, a charter-created board of health may increase the duration of quarantine in 
connection with any of the specified diseases, but may not reduce it. 

Section 4431 authorizes the local board of health to employ quarantine guards, 
and vests in such guards certain police powers. The relation of tlll.s provision to a 
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board of health created by a charter is established by the same principles already out­
lined in dealing with grants of power. 

The same remark may be made with respect to sections 4433 and 4434. 
With respect to section 4432, I am of the opinion that its provisions are of uni­

versal application and that they are binding upon a health agency created by a charter. 
In fact, I am of the opinion that the disinfection and purification of a house and its 
contents, which the statutes require to be done, in accordance with the rules and reg­
ulations of the· state board of health, cannot be done in any other way. Perhaps as 
a matter of strict law, the local board of health, created by a charter, might add to the 
rules of the state board of health other similar and not inconsistent regulations, but 
if the state board of health should be of the opinion that there is any inconsistency, 
I would be inclined to hold that its opinion would control. 

Sections 4435 and 4436 provide for the payment, by the council of the munici­
pality, of certain expenses incidental to quarantine. In my opinion, these things are 
binding upon a charter municipality. 

As to section 4436, I might say that if the board of health of a chartered munici­
pality sees fit to incur expenses for purposes other than therein specified, and the char­
ter authorizes such action, such payment may be made and such expenses incurred 
other than for the protection of the public may be charged to the person or per:;ons 
quarantined. 

I have discussed in a general way the manner in which the provisions of the Gen­
eral Code of the state apply to the health board of the city of Cleveland. From the 
detailed discussion in which I have indulged, the following general answer may be 
given to your questions. 

1. The health board of the city of Cleveland is subject to such general laws of 
the state as constitute regulations of a police and sanitary nature, and is without power, 
even in local matters to make and enforce regulations which are inconsistent with those 
of the general laws. 

2. Sections 4425 to 4436 of the General Code of Ohio, inclusive, govern and con­
trol the action of the health board of the city of Cleveland to the extent that insofar 
as the rules of that board may affect individuals, other localities and public convey­
ances, the Cleveland board can impose no regulations prohibited by these sections, 
nor any inconsistent with them. Where the thing required by the regulation of the 
local board is not prohibited by the general law, the local regulation will stand, if it is 
supplementary to and consistent with those found in the general law, but not if it 
destroys the force of any provision of the general law, or is otherwise inconsistent there­
with. 

I 'think I have made clear, however, that so far as the mere machinery, which may 
be found in these sections is concerned, the provisions of the gcnern.l law are not con­
trolling; the local health agency so long as its action is consistent with the provisions 
just outlined, may proceed by methods authorized by the charter, if such there arc 
and need not rely upon the general laws as a grant of power to do any specific thing 
nor as a rule of action prescribing how such a thing shall be done. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A llorney General. 
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1070. 

CONSTRUCTIOK OF THE 1914 m;DGET BILL-COXSTRliCTIOX AS IT 
APPLIES TO COXVICT LABOR. 

Section 2314., General Code, in reference to requiring buildings and improt·ements 
inmlving a ccst in excess of 83,000 to be co1Ufiructed and made only on contracts let on 
compelitit•e bidding is susceptible by force of its own terms to two constructions: 

First: As meaning to the extent that the labor of inmates of state institutions is 
employed, expenditures for repairs and improvements are to be exempt under section 2314., 
General Code. 

Second: As meaning that in cases where or whenet•er the labor of inmates of slate 
institutions is employed, expendil11res for repairs and improvements arc to be exempt 
under section 2814., General Code. 

On consMeration of the con1Jict labor law the second construction should be adopted 
and said lang1wge held to mean that in cases where or whenever the labor of inmates of 
slate instit1dicms is employed, repairs and improvements are to be exempt from the opera­
tion of section 2314., General Code. 

CoLUMBUE!, OHIO, July 21, 1914. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-You recently submitted to this department an inquiry with refer­
ence to the proper construction of certain language in House Bill No. 47, commonly 
known as the Budget Bill, (104 0. L., 64, 69), making appropriations for the board 
of administration. 

So much of the act, making appropriations for your board, as is pertinent to the 
particular inquiry you make, reads as follows: 

"Maintenance receipts from federal government ________________ and 
~2, 103,995.00. Balances in the appropriation for ordinary repairs and improve­
ments aJH.l balances, in all appropriations for specific purposes. 

"l'n so far as the labor of inmates of state institutions is employed, ex­
penditures for repairs and improvements to be exempt from section 2314 of 
the General Code of Ohio." 

The particular language of the act, the construction of which is sought, is that 
last contained in the language above of the act above quoted, as follows: 

"In so far as the labor of inmates of state institutions is employed, ex­
penditures for repairs and improvements to be exempt from section 2314 of 
the General Code of Ohio." 

Section 2314 of the General Code, referred to in the language quoted, provides 
as follows: 

"Before entering into contract for the erection, alteration or improve­
ment of a state institution or building or addition thereto, excepting the 
penitentiary, or for the supply of materials therefore, the aggregate cost of 
which exceeds three thousand dollars, each officer, board, or other authority' 
by law eharged with the supervision thereof, shall make or cause to be made 
the following: full and accurate plans, showing all necessary detaiL~ of the 
work, with working plans suitable for the use of mechanics and other builders 
in such construction, so drawn and represented as to be plain and easily 
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understood; accurate bills showing the exact amount of different kinds of ma­
terial necessary to the construction to accompany such plans; full and com­
plete specifications of the work to be performed, showing the manner and 
style required with such directions as will enable a competent mechanic or 
other builder to carry them out and afford bidders all needful information; a 
full and accurate estimate of each item of expense and of the aggregate cost 
thereof." 

It seems plain that the intent and purpose of the language of the act last above 
quoted is to exempt expenditures for repairs and improvements, coming within the 
meaning of the language employed, from the requirement that repairs and improve­
ments of public buildings of the state shall be made on contracts entered into after 
competitive bidding. The inquiry is as to the proper construction and meaning of 
the language of the act, last above quoted. 

Looking to the language in question alone, two, and, as I see it, only two possible 
constructions, of the language in question can be made. The first construction of the 
language in question, which is suggested, is that it means that to the extent that the 
labor of inmates of state institutions is employed, expenditures for repairs and im­
provements are to be exempt from section 2314 of the General Code. The other con­
struction as to the meaning of this language, which suggests itself, is that it means 
that in cases where or whenever the labor of inmates of state institutions is employed, 
expenditures for repairs and improvements are to be exempt from section 2314 of the 
General Code. 

Pertinent to a consideration of the question as to which of these two suggested 
constructions is correct, I note the provisions of sections 2228, 2229 and 2230, General 
Code, which read as follows: 

"Section 2228. The board of managers of the Ohio penitentiary, the 
board of managers of the Ohio state reformatory, or other authority, shall 
make no contract by which the labor or time of a prisoner in the penitentiary or 
reformatory, or the product or profit of his work, shall be let, farmed out, 
given or sold to any person, firm, association or corporation. Convicts in 
such institution may work for, and the products of their labor may be disposed 
of, to the state or a political division thereof, or for or to a public institution 
owned or managed and under the control of the state or a political division 
thereof, for the purposes and according to the provisions of this chapter. 

"Section 2229. The board of managers of the penitentiary and the 
board of managers of the reformatory, so far as practicable, shall cause all 
prisoners serving sentences in such institutions, physically capable, to be 
employed at hard labor for not to exceed nine hours of each day other than 
Sundays and public holidays. 

"Section 2230. Such labor shall be for the purpose of the manufacture 
and production of supplies for such institutions, the state or political divisions 
thereof; for a public institution owned, managed and controlled by the state 
or a political division thereof; for the preparation and manufacture of build­
ing material for the construction or repair of a state institution, or on the 
work of such construction or repair; for the purpose of industrial training 
and instruction, or partly for one and partly for the other of such purposes; 
in the manufacture and production of crushed stone, brick, tile and culvert 
pipe, suitable for draining wagon roads of the state, or in the preparation of 
road building and ballasting materia.!." 

These sections, the proper execution of which is now vested in the Ohio board oJ 
administration, are part of an act passed l\{arch 29, 1906 (98 0. L., 177), the primary 
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purpose of which was to withdraw convict labor from competition with free labor in 
the manufacture of trade commodities, and to confine the labor of such convicts to 
work for the state and other public agencies or institutions, or in the production of 
commodities to be used by such public agencies or institutions. 

Looking to the provisions of section 2230, General Code, I note that it provides 
that such convict labor shall be "for the preparation and manufacture of building 
material for the construction or repair of a state institution, or in the work of such 
construction or repair." 

It is obvious that to the extent that convict labor is emplo}ed, pursuant to the 
authority of these sections, in the repair, improvement or construction of buildings 
and institutions of the state, to that extent such repair, improvement or construction 
and the cost and expense thereof is withdrawn from the operation of section 2314, et 
seq. of the General Code, providing for the making and construction of such repairs 
and improvements upon contracts entered into after competitive bidding. 

A familiar and fundamental rule of interpretation requires that in the construc­
tion of a statute, meaning must, if possible, be given to every part and word, and the 
presumption always is that every word in a statute is designed to have some effect, 
and hence the rule that in putting a construction upon any statute, every part shall 
be regarded and it shall be so expmmded, if practicable, as to give some effect to every 
part of it. 

Lewis' Sutherland Stat. Con., section 380. 
State ex rei. vs. Durflinger, 73 0. S., 154, 159. 
Turley vs. Turley, 11 0. S., 173, 179. 

It quite clearly follows, from the application of the rule of construction just noted 
that the first suggested construction as to the meaning of the language in question, is 
wholly inadmissible, for the reason that wholly independent of this language in House 
Bill No. 47 (104 0. L., 69), expenditures in the repair and improvement of state insti­
tutions are nece.ssarily exempt from the operation of section 2314, to the extent of 
labor performed thereon by inmates of state institutions. In fact, if the language in 
question is to be so construed, it becomes wholly meaningless, in view of prior pro­
visions of section 2230, authorizing such labor. The only other alternative as to the 
proper construction of this -language is that above suggested, to wit, it means in cases 
where and whenever the labor of inmates of state institutions is employed, expendi­
tures for repairs and improvements are to be exempt from the requirement as to com­
petitive bidding contracts. 

Pertinent to the consideration of questions of this kind, the following rule of con­
struction has been stated: 

"Where the meaning of a statute or any statutory provision is not plain, 
the court is warranted in availing itself of all legitimate aids to ascertain the 
true intention; and among them are some extraneous facts. The object 
sought to be accomplished exercises a potent influence in determining the 
meaning of not only the principal but also the minor provisions of a statute. 
To ascertain it fully the court will be greatly assisted by knowing, and it is 
permitted to consider, the mischief intended to be removed or suppressed, or 
the necessity of any kind which induced the enactment." 

Lewis' Sutherland Stat. Con., section 456. 

Looking to the provisions above noted, with reference to the employment of con­
vict labor, it is plain that the same policy that dictated the withdrawal of such labor 
from competition with free labor, in the manufacture of trade commodities, also dictated 
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that such labor should be employed as far as possible, in the several matters coming 
. within the authority of the convict labor statutes above noted; among which matters 
covered by said statutes is the employment of such labor, in the preparation and manu­
facture of building material for the construction or repair of state institutions and in 
the work of such construction or repair. As a result of the use of such labor, in the 
repair and improvement of state buildings and institutions, and on a consideration of 
the policy dictating that as to such repairs and improvements, such labor should be 
employed as far as possible, it was difficult, as to any particular repair or improvement 
to anticipate or estimate just how far such labor would or could be used in such repair 
or improvement, with the further and consequent result that it became likewise difficult 
to estimate just what the expenditure for such repair or .improvement would be, over 
and above such convict labor so employed. As a result of this condition, the legislature, 
prior to the enactment of House Bill No. 47 (104 0. L., 69), with respect to previous 
appropriations to the board of administration for repairs and improvements of state 
buildings and institutions, provided that the expen'ditures from the appropriations for 
this purpose should be exempt from the operation of section 2314, General Code. As 
witness, the language of the same legislature, in regular session, making appropriation 
for such purpo~es to said board as follows: 

"Ordinary repairs and improvements; balance and _________ $326,000 00 
Expenditures from the appropriation for ordinary repairs and improvements 
to be exempt from section 2314 of the General Code of Ohio." 

(103 0. L., page 620.) 

It is obvious that the provisions of the legislative act, just noted, were broader in 
their result than the considerations which induced their enactment; for, by the pro­
visions of this parti()ular act, just noted, expenditures for repairs and improvements 
out of the appropriation made, were exempted from the operation of section 2314, even 
though no convict labor was employed in such work at all. To correct this, and to 
limit the exemption of expenditures for repairs and improvements on state buildings 
and institutions from the operation of section 2314, to cases where such labor was 
actually employed, the legislature, in making appropriation to the board of admini­
stration for such .purposes, stated such exemption and the limitation thereof, in the 
language, the consideration of which has been the subject of this opinion. 

Upon the foregoing considerations,· I am of the opinion that in cases where and 
whenever the labor of inmates of state institutions is employed, pursuant to authority 
of law, on repairs and improvements to state buildings and institutions, such repairs 
and improvements and all expenditures therefor, payable out of the appropriation made 
for such purposes, are exempted from the operation of section 2314, General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1071. 

ATTACH.:\lEXT CASES-A.:\101IXT OF COSTS TO BE TA.,"XED AGAIXST 
DEFENDANT-JURY TRIAL IN AXY Sl:CH CASES-FEES FOR MAG­
ISTRATES, CONSTABLES, Jl.;RORS. 

Section 10271, General Code, does not provide thatfullfees cannot be taxed in attach­
ment and garnishee cases, but on the contrary holds that said section specifically provides 
that when personal earnings are attached under the provisions thereof, only ten per cent. 
of such personal earnings plus two dollars, court costs, and fifty cents garnishee fee for the 
garnishee, if such garnishee demands the same, shall be subject to such attachment. Any 
additional fees over and above this ammmt may be legally taxed and collected the same as 
in any other cause of action, but cannot be collected from the defendant in such ancillary 
proceedings. 

Where a jury trial is had, persons summoned as jurors are required to serve, unless 
exempt by virtue of the General Code. When so required to serve as jurors, section 10Sfi7, 
General Code, in substance provides that upon the verdict being delivered to the justice 
before judgment is rendered thereon, each juror shall be entitled to receive seventy-five cents 
per day for each day of service at the hands of the successful party, which shall be taxed 
in the bill of costs against the losing party, the same to be then collected according to the 
procedure provided for the collection of such fees, the same as in the case of the collection 
of other court costs. 

The term "costs" employed in section 10271, General Code, includes magistrates' and 
constables' fees as well as the fees of witnesses and jurors. 

CoLUMBus, OHIO, July 22, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEIIIF.N:-Under date of April 16, 1914, you request an opinion of this de­
partment upon the following questions: 

"First. May additional fees be taxed in attachment and garnishee cases 
if the defendant demands jury? 

"Second. We presume that witnesses may demand their fees of the 
party subpoenaing them, but how may a juror receive compensation for his 
services, and may he be compelYed to serve as such juror without compensa­
tion? 

"Third. Does the recent amendment to section 10271, General Code, 
relate only to magistrates' and constables' fees, and may the fees of witnesses 
and jurors be taxed as costs in the case in addition to the fees of the officers'!" 

Section 1746 of the General Code, provides for the fees that may be charged by 
justices of the peace, and covers fees that accrue in attachment and garnishee cases, 
as well as providing for fees in cases where a jury is demanded for the trial of cases, 
for the impaneling of the same and issuing venire therefor. 

Section 3347 of the General Code provides for the fees of constables and the·pro­
visions therein contained cover attachment and garnishee proceedings, as well as the 
matter of summoning and serving jurors. 

Section 11725, General Code, provides for exemptions to heads of families and 
widows as follows: 

"Every person, who has a family, and every widow, may hold property 
exempt from execution, and attachment or sale, for debt, damage, fine or 
amercement, as follows: 

* • • • * • • • • * 
"6. The personal earnings of the debtor, and the personal earnings of his 
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or her minor child or children, for three months, when it is made to appear by 
affidavit of the debtor, or otherwise, that such earnings ~re necessary to the 
support of the debtor or of his or her family. Such period of three months 
shall date from the time of issuing an attachment or other process, the ren­
dition of a judgment, or the making of an order, under which the attempt 
may be made to subject such earnings to the payment of a debt. If the 
claim, debt or demand for the payment of which it is sought to subject per­
sonal earnings, is one for necessarries furnished to the debtor, his wife or 
family, only ninety per cent. of such earnings shall be so exempt as against 
such claim, debt or demand. Nothing herein contained shall render the per­
sonal earnings of such debtor's minor child or children, for three montes, 
subject to its payment; 

* * * * * * * * *" 

Section 10271 of the General Code, as amended April 11, 1913, 103 :). L., 567, 
provides as follows: 

"The personal earnings now exempted by law, in addition to the ten per 
cent. for necessaries, shall be further liable to the plaintiff for the actual costs 
of any proceeding brought to recover a judgment for such necessaries, in 
any sum not to exceed two dollars and the necessary garnishee fee. Such gar­
nishee may pay to such debtor an a'mount equal to ninety per cent. of such 
personal earnings, less the sum of two dollars and the necessary garnishee of fee 
not to exceed fifty cents, if the same is demanded by the garnishee, for actual 
costs as herein provided, due at the time of the service of process or which 
may become due thereafter and before trial and be released from any further 
liability to such creditor, or to the court or any officers thereof, in such pro­
ceeding, or in any other proceeding, brought for the purpose of enforcing the 
payment of the balance of the costs due in said original action. Both the 
debtor and the creditor shall likewise be released from· any further linbility 
to the court or any officers thereof in such proceeding or in any other pro­
ceeding brought for the purpose of enforcing the payment of the balance of 
the costs due in said original action." 

So that ten per cent. of the personal earnings of a debtor are not now exempt by 
statute when a claim for necessaries is asserted against such personal earnings, under 
the provisions of sections 11725 and 10271 of the General Code, supra. It will be 
noted that said section 10271, supra, does not provide that the full fees cannot be taxed 
in attachment and garnishee cases, but on the other hand, specifically provides that 
when personal earnings are attached under the provisions of said section, only 10 per 
cent. of such personal earnings, plus $2.00 court costs, and 50 cents garnishee fee for 
the garnishee, if the garnishee demands the same, shall be subject to such attach­
ment. So far as the costs are concerned, I take it that it was the intent of the 
legislature in enacting this section, to limit the amount of costs which could be taken 
from the defendant in such attachment proceedings, to the sum of $2.00, and no 
more, to apply on the costs of the court, plus 50 cents for the garnishee if the latter 
demand such fee. Any additional fees over and above this amount may be legally 
taxed and collected the same as in any other case, but cannot be collected from the 
defendant in such ancillary proceedings. This answers your first question. 

In answer to your second question, I wish to say that witnesses have the right 
to demand their fees from the party subpoenaing them, by virtue of the provisions 
contained in section 11508 and 11509 of the General Code. As regards jurors in jus­
tices' courts, section 10324 provides that in all civil actions, after the appearance of 
the defendant and before the court proceeds to inquire into the merits of the cause 
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either party may demand a jury to try th.e action, which shall be composed of six law­
ful men, having the qualifications of electors, etc. 

Section 10327, General Code, provides a method of selecting such jurors. 
Section 10343, General Code, provides for the service of summons. 
Section 10344, General Code, provides the penalty for neglecting or refusing to 

attend, when properly summoned as a juror, as follows: 

"For neglecting or refusing to attend when properly summoned, or re­
fusing to serve when in attendance, jurors shall be liable to the like penalty, 
and be proceeded against in the same manner as witnesses who fail to attend, 
or refuse to testify." 

By virtue of the immediate foregoing sections, as cited and referred to, it follows 
that it is compulsory for parties who are selected as jurors, to serve as such unless they. 
come within the exemption of the General Code, otherwise provided, or are excused 
from such service by the court. It manifestly was not .the intention of the legislature 
that such jurors should serve without compensation, by virtue of the provisions con­
tained in section 10357 of the General Code, as follows: 

"Upon the verdict being delivered to the justice and before judgment 
rendered thereon, each juror shall be entitled to receive seventy-five cents per 
day for each day's service as such juror, at the hands of the successful party, 
which shall be taxed in the costs against his adversary. When the jury is not 
able to agree upon a verdict, the same compensation shall be paid them by the 
party calling the jury, and it must be taxed in the cost bill against the losing 
party, except as otherwise provided." 

Said section specifically provides that upon the verdict being delivered to the 
justice and before judgment rendered thereon, each juror shall be entitled to receive 
75 cents per day for each day's service as such juror, at the hands of the successful 
party, which shall be taxed in the bill of costs against the losing party and the same to 
be collected in accordance \\ith the procedure provided for the collection of such costs 
if the collection can be enforced against such losing or unsuccessful party. Therefore, 
in answer to your second question, I wish to say that a juror may be compelled to serve 
as such, in accordance with the foregoing provisions and must receive his compensa­
tion in accordance with said section 10357, supra. That is to say, the successful party 
paying the jury fees and the same then being taxed in the cost bill against his adver­
sary, the losing party, to be collected in accordance with the procedure provided for 
the collection of such fees, the same as in the case of the collection of other court costs. 

In answer to your third question, section 10271, supra, says that the personal 
earnings shall be further liable to the plaintiff for the actual cost of any proceedings 
brought to recover a judgment for such necessaries, etc. The term "actual cost" 
involves all costs accruing in such cases and is not limited to the magistrates' and con­
stables' fees only, but includes witness fees and the fees of jurors, if a jury is demanded 
in the trial of such cases. In attachment and garnishee actions for the attachment 
of ten per cent. of the personal earnings of a debtor, for a claim for necessaries, the 
cost accruing in such cases including the fees of the justices, the constable, the wit­
nesses :mel the jurors are to be taxed and collected in accordance with the procedure 
provided for the collection of such costs the same as in other cases but with the lim­
itation that in such attachment proceedings only 82.50 can be collected from the debtor 
by reason of the provisions contained in section 10271 of the General Code supra. 

Yours very truly 
TIMOTHY S. HoGAN 

Attorney General. 
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1072. 

RIGHT OF COUNTY COMMISSIONERS TO REDUCE OR INCREASE 
AMOUNT OF COMPENSATION A~D DAMAGES ASSESSED BY ROAD 
VIEWERS FOR THE OPENING OF A COUNTY ROAD. 

County commissioners may not reduce or increase the amount of compensation and 
damages assessed by viewers in favor of persons whose land is taken for the opening of a 
county road. 

CoLUMBus, OHio, July 22, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-On April 6th you inquired of me as follows: 

"May the county commissioners. either reduce or ipcrease the amounts 
of compensation and damages assessed and detennin.ed by county road view­
ers as p!rovided by sections 6867 and 6882, General Code, as seems to be 
implied by the language of a clause in section 6883, General O:lde, which 
reads: 'and they are satisfied that the amount so assessed and determined is 
just and equitable?' " 

The sections cited by you are. a part of the statutes relating ·to the laying out, 
altering, changing, widening of or vacating county roads. Section 6867 provides for 
the appointment by the county commissioners, on the presentation of a petition, and 
if they are satisfied that lawful notice has been given, of three disinterested freeholders 
of the county, as viewers, who are also made a jury to assess and determine the com­
pensation and damages to be paid by reason of the opening and cor:struction of a county 
road. The intervening sections deal with the p'rocedure for making a view of the 
road and for assessment of compensation and damages, and need not be quoted. 

Section 6883, General Code, reads: · 

"The county commissioners shall ·cause such report to be publicly read 
on the third day of the session at which it was received, and if no petition 
for review or alteration has been presented and received, and they are satisfied 
that the amount so assessed and determined is just and equitable, and that 
the road will be of sufficient importance to the public to cause the damages 
which have been assessed to be paid by the county, they shall order them to 
be paid to the applicants from the county treasury. If in their opinion the 
road is not of sufficie'rlt importance to the public to cause the damages to be 
paid by the county, they may refuse to establish the road as a public highway 
unless the damages which have been assessed are paid by the petitioners. 
The commissioners may order a portion of such damages to be paid out of the 

. county treasury and require the petitioners to pay the remainder thereof 
before such roads are opened." 

The county cominissioners may pay all of the amount awarded by the viewers 
out of the county treasury; they may require the petitioners to pay all or may order 
part to be paid by the petitioners and part by the CO!Jnty. Before the county com­
missioners can order the whole amount assessed as compensation and damages to be 
paid out of the county treasury, they must find that such amount is just and equitable 
and that the road will be of sufficient importance to the public to cause the damages 
to be paid by the county. The language of section 6883, quoted in your letter, does 
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not justify the interpretation that the commissioners have implied power to increase 
or decrease the amount allowed by the viewers as compensation and damages. If the 
commissioners do not deem the amount so assessed to b!J just and equitable, there is 
but one course open to them, viz.: they may refuse to order the amount assessed to be 
paid out of the county treasury, but they cannot increase or decrease the amount fixed 
by the viewers. 

That the commissioners have no such power is manifest from section 7078, General 
Code, wherein it is provided that a claimant for compensation and damages for land 
taken for the establishment of a county road may appeal to the probate court "from 
the final decision of the county commissioners or township trustees, co~firming the 
assessment of compensation and damages made by the viewers in his behalf, or the 
refusal of the viewers to award damages to him." 

1073. 

Yours very truly, 
TrJIIOTHY S. HoGAN, 

A llorney General. 

ORGANIZATION FOR THE DETECTION AND ARREST OF HORSE THIEVES 
-RIGHT OF MEMBERS OF SUCH ORGANIZATION TO CARRY CON­
CEALED WEAPONS. 

The officers of a county or township organization for the detection and arrest of horse 
thieves are not entitled to carry concealed weapons without giving bond as required by sec­
tion 12819, General Code. 

The members of such association are not specially appointed police officers, and con­
sequently are not entitled to carry concealed weapons at all; if they did carry such concealt~rl 
weapons, section 13693 would apply. 

CoLU!I!Bus, Omo, July 22, 1914. 

HoN. b. E. KERLIN, Prosecuting Attorney, Darke County, Greenville, Ohio. 

DEAR SIR:-Under date of April 10, 1914, you present to this department the 
following questions: 

"First: Does section 12819, of the General Code of Ohio, as amended 
April 7, 1913, (103 vol. 0. L., page 553) prohibit officers of a county or town­
ship organization for the detection and arrest of horse thieves and other 
criminals, from pursuing criminals as provided by section 10199 and subse­
quent sections of the General Co,:l.e, unless they comply with the requirements 
as to the giving of bonds? 

"Second: Are such pursuing officers, such police officers, within the 
meaning of said section, as are authorized to go armed when on duty within 
the meaning of said amended section 12819? 

"Third: If such officers are authorized to give such bond and go armed 
when on duty would it be necessary for each pursuer who is appointed for a 
short period of three or six months required to give an individual bond, or 
could each company give a blanket bond for all of the pursuing officers of 
such company or society?" 

Before directly answering your questions, I shall briefly state the purport of the 
sections authorizing the organization of a township society for the dete~tbn and arrest 
of horse thie¥es and criminals. 
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Under section 10199 when a society of persons in a township is formed for the 
detection and arrest of horse thieves and other criminals, and for the mutual protec­
tion of the property of its members, such society may become a body corporate with 
the right to levy such assessment, not exceeding 33.00 annually from each member, 
as may be required to carry out the objects of the society. In addition to this it is 
provided by following sections that any number of persons, not less than fifteen, a 
majority of whom must be residents of the state, may become incorporated for the 
purpose of apprehending and convicting any person or persons accused of either a 
felony or misdemeanor. An association so incorporated is authorized to adopt a con­
stitution, provide a seal, elect or appoint officers, and perform the duties required by 
Jn.w. The presiding officer may appoint deputies, not exceeding one in each township 
in the county whP.re the corporation is located. The officers and members of the asso­
ciation upon proper certificate of the presiding officer, if a felony has been committed, 
may pursue and arrest without warrant any person whom they believe, or have reason­
able cause to believe guilty of the offense, and arrest and detain the alleged criminal 
in any county of the state to which he has fled, and return him to any officer of the 
county wherein the offense was committed, and there detain him until a legal warrant 
can be obtained for his arrest. An officer or member of the association may, under 
such certificate of authority, obtain a warrant for the arrest of a 'person accused of a 
felony, and shall have the same power to arrest and detain offenders as is vested in 
constables. This latter association is authorized to make and collect assessments from 
each of the members and also to indemnify them for losses caufled by horse thieveS or 
other felons. Upon the apprehension and conviction of a person charged with felony 
by such association, the commissioners of a county may reimburse it in any sum not 
exceeding $100.00 for necessary expenses, no~ otherwise provided by law, incurred in 
the apprehension and conviction of such criminal. When the crime is a misdemeanor 
the amount of reimbursement ~hall not exceed $75.00. 

I am unable to tell from your question whether the association which you have in 
mind was formed under section 10199, or under the following sections. As the first 
cited section simply provides for the organization of an association, and does not vest 
in it the same powers reposed in organiza1ions under sections 10200 et seq., it would 
seem that there is a radical difference between the two classes of associations. As the 
former is not given the same power of making anests as is. the latter, it stands on a 
parity with a piivate individual who has a right to arrest a person who has committed 
a felony, but this does not convey any right of any character to cany concealed weapons, 
Therefore, my opinion will deal principally with those associations upon whose mem­
bers is conferred the right of making arrests. 

Section 12819, as amended 103 0. L., 553, reads thus: 

"Whoever carries a pistol, bowie knife, dirk, or other dangerous weapon 
concealed on or about his person shall be fined not to exceed five hundred 
dollars, or imprisoned in the penitentiary not less than one year nor more 
than three years. Provided, however, that this act shall not affect the right 
of sheriffs, regularly appointed police officers of incorporated cities and vil­
lages, regularly elected constables and special officers as provided by sections 
2833, 4373, 10070, 10108 and 12857, of the General Code, to go armed when 
on duty. Provided, further, that it shall be lawful for deputy sheriffs and 
specially appointed police officers, except as are appointed or called into 
service by virtue of the authority of said sections 2833, 4373, 10070, 10108 
and 12857, of the General Code, to go armed if they first give bond to the 
state of Ohio, to be approved by the clerk of the court of common pleas, in 
the sum of one thousand dollars, conditioned to save the public harmless by 
reason of any unlawful use of such weapons carried by them; and any person 
injured by such improper use may have recourse on said bond." 
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The inhibition of this section against the carrying of concealed weapons does not 
apply to sheriffs, regularly appointed police officers of incorporated cities and villages, 
regularly appointed constables and special officers, as provided by sections 2833, 4373 
10070, 10108 and 12857, of the General Code, when such designated persons are on 
duty. The members and officers of the organizations to which you refer in your 
question do not come within the foregoing exception. 

It will be observed that it is also made LJ.wful for deputy sheriffs and specially 
appointed police officers to go armed if they first give the bond required by the fore­
going quoted section. 

I can find no authority under section 10199 which authorizes a township society 
for the detection and arrest of horse thieves and criminals, or the members of such 
assodation or organization to make arrests or pursue felons. This power, however, 
is vested in associations organized- under section 10200 et seq., to which I have before 
refeiTed. 

This brings us to your second question. I cannot bring myself to the belief that 
the members of these associations are specially appointed police officers, as in its 
ordinary signification the expression "police officer" means one who is charged with 
the detection and arrest of those who violate any of the laws of the state or ordinances 
of a municipality, and who, during the time he is acting, has the obligation of contin­
ually engaging in such service. It does not comprehend the doing of police work in a 
particular case, nor is the expression "specially appointed" to be regarded as in any 
way modifying the view which I have just expressed. These terms last quoted have 
reference to those officers who are not members of a regular police force, but who 
while on duty are performing the work or service of police officers as hereinbefore 
defined, and such designation, no doubt, was intended to refer to those officers desig­
nated in sections 151, 1821 et seq., 5889 et seq., 9150 et seq. and 9913 of the General 
Code. From this it must follow that the answer to your second question must be in 
the negative. 

Having answered your second question in the foregoing manner, it is unnecessary 
to discuss your third inquiry, because if these persons are not authorb;ed to go armed 
when on duty, within the meaning of section 12819, it must follow that they cannot 
give bond as prescribed in section 12819. 

I have not directly an,~wered your first question for the reason that I wish to call 
your attention to section 13693 of the General Code as modifying, to some extent at 
least, the provisions of section 12819. The section last quoted does not in any way 
prohibit the officers of the organizations referred to from pursuing criminals, and I 
take it you desire merely to know whether there are any circumstances under which 
they may carry concealed weapons. It is because of this that I have called attention 
to the following section: 

"Section 13693: Upon trial of an indictment for carrying a concealed 
weapon the jury shall acquit the defendant if it appear that he was at the 
time engaging in a lawful business, calling or employment, and that the cir­
cumstances in which he was placed justified a prudent man in carrying such 
weapon for the defense of his person, property or family." 

Under sections 10200 et seq., a member of the organizations therein referred to 
would be engaged in a lawful calling when he was pur8uing, arresting or detaining 
criminals or alleged criminals, whether with or without a warrant, if a felony had been 
committed, and with a warrant when the accused was charged with a misdemeanor 
provided, however, that when acting without a warrant he believed or had reasonable 
cause to believe the accused to be guilty of the offense. Hence it follows that if the 
persons mentioned were in pursuit of crinunals, or alleged criminal in the manner 
herein specified, and the cU:cumstances would have justified a prudent man in carrying 
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a concealed weapon for the defense of his person it would follow that it would be the 
duty of the jury to acquit such persons if they were charged with carrying concealed 
weapons. Of course, they would have to assume this risk, as a jury might find that 
they were not justified under the circumstances in carrying such weapons. In any 
event, the foregoing is the section upon which they must rely for their right to carry 
the well pons in question, as they can place no reliance on eection 12819. 

The question as to the right of members and officers of associations, organized 
under sections 10200 et seq. to carry concealed weapons upon giving bond, is an ex­
tremely difficult one, and my answer is not free from doubt, but in view of the fact that 
it might cause members and officers of such associations serious difficulty if I should 
hold they were entitled to carry such weapons and my holding should be reversed by 
the courts, I have regarded the foregoing as the safer rule to adopt. 

You can readily see the very grave danger of holding that these persons have the 
right to carry concealed weapons and then have a court hold otherwise when they were 
prosecuted for so doing. 

1074. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A 1/orney General. 

PAYMENT OF CONTINGENT EXPENSES INCIDENT TO THE ADMINIS­
TRATION OF THE MOTHERS' PENSION LAW-FROM WHAT FUND 
SUCH EXPENSES ARE PAYABLE. 

The contingent expenses incident to the administration of the mothers' pension law 
are expenses of the juvenile court, payable out of the fund for its support, not out of the 
mothers' pension levy. 

CoLUMBUs, OHio, July 22, 1914. 

HoN. SAMUEL L. BLACK, Probate Jwlge and Juvenile Jwlge, Columbus, Ohio. 

DEAR Sm:-In your letter of June 26th, you call my attention to the fact that 
under sections 1683-2 and 1683-3 of the Geneml Code, constituting parts of the so­
called "Mothers' Pension Law," it is required that the juvenile court shall cause 're­
liminary and periodical investigations n.nd examinations to be made of the homes of 
the mothers applying for and receiving pensions, and request my opinion as to whether 
or not these administrative expenses are chargeable to the fund to be created by the 
levy, under section 1683-9, General Code. 

The pertinent provisions of the statutes are as follows: 

"Section 1683-2. * * * Such homes shall be visited from time to 
time by a probation officer, agent of an associated charities organization, a 
humane society, or such other agents as the court may direct, provided that 
the person who actually makes such visits shall be thoroughly trained in char­
itable relief work, and the report or reports of such visiting agent shall be 
considered by the court in making such order. 

"Section 1683-3. Such allowance may be made by the juvenile court, 
only upon the following conditions: * * * Sixth:-a careful preliminary 
examination of the home of such mother must first have been made by the 
probation officer, an associated charities organization, humane society, or 
such other competent person or agency as the court may direct, and a written 
report of such examination filed. 
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"Section 1683-9. It is hereby made the duty of the county commis­
sioners to provide out of the money in the county treasury such sum each 
year thereafter as will meet the requirements of the court in these proceed­
ings. To provide the same they shall levy a tax not to exceed one-tenth of 
a mill on the dollar vahmtion of the taxable property of the county. fluch 
levy shall be subject to all the limitations provided by law upon the aggre­
gate amount, rate, maximum rate and combined maximum rate of taxation. 
The county auditor shall issue a warrant upon the rmmty treasurer for the 
payment of such allowance as may be ordered by the juvenile judge." 

It will be observed that the salaries of the probation officer and other specialJy 
designated agents referred to in these sections are not spccificalJy made a charge t!pon 
the fund to be created by the levy under section 1683-9. The administration of 
mothers' pensions is a function of the juvenile court, as such, and in my opinion, ex­
penses of this sort must be provided for in the same manner as other expenses of that 
court and are not payable out of the levy provided for in section 1683-9. 

1075. 

Very truly yours, 
TIMOTHY S. HoGAN, 

AttornmJ General. 

ASSESSMENT OF LOTS IN MAKING A STREET IMPROVEMENT-POWER 
OF COUNCIL TO SETTLE AND ADJUST EXCESS ASSESSMENTS. 

1. Where in making a street improvement certain lots arc assessed in excess of the 
limitations provided in section 3819, General Code, council has power under the statutes 
authorizing assessment to settle and adjust wch excess and distribute the same to the other 
lots abutting on such improvement, provided such settlement and adjustment is made with 
the persons interested and made ejJer,ti11e by a reassessing ordinance passed in the form 
and manner required for original assessing ordinances. 

2. A property owner who signs a petition for an improvement wherein he stales the 
number of feet front he owns is estopped to attack the validity of an assessment therefor. 
Bremen vs. Gibson, 14 0. C. C., n. s. 48, 77 0. S., 602. II does not follow .from this that 
one who owns two lots abutting on an improvement is estopped to question an assessment 
where in signing the petition he describes the one and says nothing as to the other. 

CoLUMBUs, OHIO, July 22, 1914. 

HoN. DEAN C. TALBOTT, City Solicitor, Galion, Ohio. 

DEAR Sm:-I have your letter of June 22nd, in which you inquire: 

"Several years ago the city of Galion improved a street by paving and 
constructed a sewer and made special assesments upon the abutting prop­
erty which were, on a number of lots, far in excess of the thirty-three and one­
third per cent. limitation of General Code section 3819. Some of these 
assessments have been paid under protest and some of the other lot owners 
have refused to pay any taxes whatever and as there have been no purchasers 
at tax sales, there lots will soon revert to the state according to General Code. 

"I am writing you to inquire if you know of any provision of law by 
which the council may adjust these assessments to conform to General Code 
3819, without suit being brought by the property owners. The violation of 
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General Code 3819 is so flagrant that it is a matter of expediency for the city 
to adjust this matter without legal proceedings if possible. 

"2nd. If the property owner waives the limitation imposed by General 
Code 3819 as to one lot, by signing his name, foot frontage and lot number, 
would this waiver be construed as a waiver of the limitation upon another lot 
owned by him upon the same street?" 

In answer to your first question, I desire to state that no express authority to 
settle, adjust and compromise claims may be found as is the case in section 2416, Gen­
eral Code, in regard to county commissioners. However, it is not always necessary 
that such express authority b~ found; it may exist as a necessary incident to the carry­
ing granted powers into effect, or it may be deduced from other granted powers, and 
as being in effect, the doing of the things authorized but not in the manner prescribed. 

By section 3902, the council, under certain circumstances, may authorize the 
making of a reassessment, and by section 3903, the proceedings upon such reassessment 
arc the same as upon an original. 

Provision is made in sections 3848, 3849 and 3850 whereby, when an assessment 
is objected to, an equalizing board may be appointed by council, which board shall 
equalize the assessments, report the same to the council, where it may be confirmed, 
set a~ide or a new appraisement ordered. 

From your statement, the assessment under consideration is invalid, and the 
power of the council to direct a reassessment cannot be questioned. W11en it comes 

to a consideration of the duty of this board, it must take from the lots the excess above 
the limitations fixed in section 3819, and distribute the same justly, equitably and in 
accordance with the foot frontage of the residue of the improvement. This reassess­
ment must be reported to council and collected in the same manner as an original 
assessment. (Section 3903, General Code). 

That this end may be as well reached by agreement of parties cannot be doubted, 
and if council may make the correction in the specific manner stated, and by legis­
lative action, why may it not do so by entering into an agreement with the parties in 
interest, ar:d all of them, by which the amount of the deductions and the lots subject 
thereto shall be set forth, and the lots upon the same are to be added, and the amount 
of addition stipulated? 

I think the remedy under sections· 3902 and 3903 is not exclusive; neither is it 
necessary to compel the owner of the lot excessively assessed to go to the trouble and 
expense of a lawsuit to enjoin, in which the court will have power to adjudge the amount 
of the over-assessment, fix the amount the plaintiff should pay, and still leave it up 
to council to make a reassessment to take care of such excess, and consequently I am 
of the opinion that council may fully adjust the matter by an agreement, not merely 
with those who are, or claim to be excessively assessed, but with them and all others 
who may be in any manner affected by the re-assessment. Of course this would not do 
away with the duty of council to make a reassessment in the formal and usual manner, 
which, when done, would end the matter insofar as future action concerning collec­
tion was concerned. 

Your second question as to whether the waiver of a limitation as to one lot waives 
as to others, will depend entirely upon the character of the petition signed. In a case 
as you state, where the signing is accompanied with the lot number and foot frontage, 
the waiver would only extend to the property described, whereas, if it was signed gen­
erally to a petition, it would operate as a waiver to all lots owned and abutting on the 
improvement. In other words, a person may sign a petition generally and thereby 
make a general agreement to the improvement, or, he may own several lots abutting 
on the improvement and word his waiver so that it applies only to the described lots, 
it being clear that a person might own a lot abutting on an improvement, where he 
would desire the improvement very greatly, and another lot along the same proposed 
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improvement where he would not want to be charged with the expense of the im­
provement. Such being the case, I construe the signing as you describe it, as a waiver 
attaching to the described property only and not to any lot or lots abutting on the 
improvement. 

1076. 

Yours very truly, 
TmoTHY S. HoG.\:-<, 

Attorney General. 

CO~TRACT FOR PURCHASE OF ELECTRIC CURRE~T FOR A VILLAGE 
MUST BE MADE ON BEHALF OF THE VILLAGE BY THE COUNCIL­
NOT BY THE BOARD OF TRUSTEES OF PUBLIC AFFAIRS. 

Since prior to the enactment of the amendatory provisions of section 3809, General 
Code, (103 0. L., 526), municipalities in this state had no power to purch'lse electric wr­
rentfor furnishing light, heat or power to the municipality or its inhabitants, and ina-smuch 
as by the express provisions of this section as amended, the council of a village is given 
express authority to contract for the purchase of such current, a contract between a village 
and a public service company furnishing electricity must be made on behalf of the village 
by the council, and not the board of trustees of public affairs of sueh village. 

CoLUMBUs, Omo, July 22, 1914. 

HoN. HERBERT W. MITCHELL, City Solicitor, St. Clairsville, Ohio. 

DEAR Srn:-Under date of June 30, 1914, you write asking my opinion upon 
questions stated by you as follows: 

"The village of St. Clairsville owns and opemtes a municipal electric 
light plant. This plant is under the control of the board of trustees of public 
affairs. A proposition has been made by an electric lighting company of 
Wheeling, that has a power and service line through this county, to sell elec­
tricity to the village on the switch-board of the local plant for considerably 
less than it now costs the municipality to manufacture the same. The ques­
tion now arises as to whether a contract should be entered into by the board 
of trustees of public affairs or by the council with the company selling the 
electricity." 

By the provisions of section 3618, General Code, municipal corporations have 
power to establish, maintain and operate municipal lighting, power and heating plants, 
and to furnish the municipality and the inhabitants thereof with light, heat and power. 
By section 3990, General Code, municipalities may not only erect electric works, but 
may purchase, or if necessary, appropriate existing plants belonging to any perso.1 or 
company within the municipality. 

Section 4357, General Code, provides, among other things, that in each village in 
which an electric light plant is situated, or when council orders an electric light plant, 
it, (council) shall establish at such time a board of trustees of public affairs for the 
village, which shall consist of three members, residents of the village, who shall each 
be elected for a term of two years. 

Section 4361, General Code, as amended (103 0. L., 561), provides, with respect 
to the question at hand, that the board of trustees of public affairs shall manage, con­
duct and control electric light plants, furnish electricity, and appoint necessary officers, 
employes and agents. It provides further, that such board may make by-laws and 
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regulations for the management and protection of such plants, and for the purpose of 
paying the expenses of conducting and managing the same and making necessary 
additions thereto and extensions thereof, it may assess rents for light furnished upon 
all tenements and premises supplied. This section further provides, generally, that this 
board shall have the same power and pe:·form the same duties as are possessed by 
and are incumbent upon the director of public service with respect to municipal util­
ities, and more specifically provides that all powers and duties relating to waterworks 
in certain sections therein named shall extend to and include electric light plants, and 
that such l::oard shall have such other duties as may be prescribed by law or ordinance 
not inc01:sistent with the provisions of the section. 

It is m::~nifest frcm the provisions of the foregoing Eections that comprehensive 
pcwus h:;.ve teen invfEt£d in-municipalities with respect to the establishment, oper­
ation ani mara.g£rr~ent of electric light plants. I Eee nothing, however, in the pro­

visions of any of thcEe Ecctions authorizing municipal corporations to purchase elec­
tric current, for clearly the power granted to municipalities to establish, maintain and 
operate an electric light plant for the purpose of manufacturing a certain product 
to wit, electricity, for the purpose of furnishing the municipality and its inhabitants 
with light, power or heat, does not authorize the municipality to purchase that prod­
uct from others to be used for such purposes. 

Ottawa Electric Light Co. vs. Ottawa 12 Ont. Law Rep. 290. 

Express power, however, has been given to municipalities to purchase electric 
current for furnishing light, heat or power to the municipality or its inhabitants. In 
granting this power, section 3809, General Code, as amended, 103 0. L., 526, pro­
vides: 

"The council of a city may authorize, and the coundl of a village my 
make a contract * * * for the leasing of an electric light plant and equip­
ment * * * of any person, firm, company or municipality, or for the 
purchase of electric current for furnishing light, heat or power to such munif'­
ipality or the inhabitants thereof for a period not exceeding ten years." 

It appearing that prior to the enactment of the amendatory provisions of section 
3809, General Code, municipal corporations in this state had no power to purchase 
electric current for the purpose of furnishing light, heat or power to the municipality 
or its inhabitants, and that by the provisions of this section, as amended, the power of 
contracting for the purchase of electric current for said purpose is vested in the council 
of villages making such contracts, it follows that this is the body having sole authority 
to enter into the contract in question. 

I am, therefore, of the opinion that the proposed contract between the electric 
light company and your village should be entered into on behalf of the village by the 
council and not the board of trustees of public affairs. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



ATTORNEY GENERAL. 1047 

1077. 

COUNTY COl\ll\IISSIONERS TO PAY COST OF RE:\IOV1U" AXD :\IAIXTE­
NANCE OF A TUBERCULOSI~ PATIENT FR0:\1 A CITY OF THE COUNTY 
TO A HOSPITAL OWNED BY ANOTHER CITY OF THAT COUNTY. 

It is the duty of the county commissioners of a county to pay the cost of removal and 
mai1ttenance of a t1tberculosis 1Jati£nt from a city of the county to a hospital owner! awl 
maintained by imother city in that county. 

CoLU~mus, Omo, July 23, 1914. 

RoN. THOMAS L. PoauE, Prosecuting Attorney, Cincimwti, Ohio. 

DEAR Srn:-I am in receipt of your letter of July 1, 1914, wherein you request my 
opinion as to whether or not the county commissioners of Hamilton County have to 
pay the cost of removal and maintenance of a tuberculosis patient from ·the city of 
Norwood to a hospital owned and maintained by the city of Cincinnati. 

You state in your letter that your poor or infirmary fund is made up entirely 
from Dow tax receipts, and that the city of Norwood and the city of Cincinnati have 
their receipts from the same source. 

I have read your opinion of June 26th to the board of county commissioners. of 
your county in reference to this question; I agree with your conclusion in that opinion. 

I wish to call your attention to house bill Nc. 265 relating to county and district 
tuberculosis hospitals, found on page 492, 103 0. L., and especially to section 3143 
of tlils act, which provides as follows: · 

"Instead of joining in the erection of a district hospital for tuberculosis, 
as hereinafter provided for, the county commissioners may contract ·with 
the board of trustees, as hereinafter provided for, of a district hospital, the 
county commisssioners of a county now maintaining a county hospital for 
tuberculosis or with the proper officer of a municipality where such hospital 
has been constructed, for the care and treatment of the inmates of such in­
firmary or other resident~ of the county who are suffering from pulmon:u-y 
tuberculosis. The commissioners of the county in which such patients reside 
shall pay to the board of trustees of the district hospital or into the proper 
fund of the county maintaining a hospital for tuberculosis, or into the proper 
fund of the city receiving such patients, the actual cost incurred in their care 
and treatment, and other necessaries, and they shall also pay for their trans­
portation. Provided, that the county commissioners of any county may con­
tract for the care and treatment of the inmates of the county infirmary or 
other resident of the county suffering from pulmonary tuberculosis with an 
association or corporation, incorporated under the laws of Ohio for the ex­
clusive purpose of caring for and treating persons suffering from pulmonary 
tuberculosis; but no such contract shall be made until the institution has 
been inspected and approved by the state board of health, and such approval 
may be withdrawn and such contracts shall be cancelled if, in the judgment 
of the state board of health, the institution is not managed in a proper man­
ner. Provided, however, that if such approval is withdrawn, the board of 
trustees of such institution may have the right of appeal to the governor and 
attorney general and their decision shall be final." 

Under the provisions of this section, I am clearly of the opinion that it is the duty 
of the county commissioners of the county in which such patients reside to pay into 
the proper funds of the city receiving such patients, the actual cost incurred in their 
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care and treatment, and other necessaries, and they shall also pay for their transpor­
tation thereto. 

I am enclosing herewith correspondence sent by you with this request. 
Trusting that this fully answers your question, I am, 

1078. 

Yours very truly, 
TIMOTHY S. HoGAN 

A tlorney General. 

RIGHT OF THE INDUSTRIAL COMMISSION TO REVIEW THE ACTION 
OF THE STATE BOARD OF CENSORS IN REFUSING TO APPROVE 
MOTION PICTURE FILMS. 

The industrial commission of Ohio has no authority to review or entertain an appeal 
from the action of the state board of censors in ref1tsing to approve motion picture films. 

CoLUMBUs, Omo, July 31, 1914. 

Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Your commission has presented to this department the following 
inquiry: 

"Has the induStrial commission of Ohio authority to review or enter­
tain an appeal from the action of the state board of censors in refusing to 
approve motion picture films, there being no charge that the board of censors 
has been in any way influenced by improper motives in such refusal?" 

The act providing for a board of censors of motion picture films and prescribing 
its duties, is to be found in 103 0. L., 399, et seq. The first section contains the fol­
lowing language: 

"There is created under the authority and supervision of the industrial 
commission of Ohio a board of censors of motion picture films. Upon the 
taking effect of this act the industrial commission shall appoint, with the ap­
proval of the governor, three persons * * * who shall constitute such 
board." 

Under section 2 it is made the duty of the industrial commission to furnish this 
board with suitable office rooms and equipment; the board being empowered to organ­
ize by electing one of its members president. The secretary of the industrial com­
mission is to act l1S secretary of the board. The following is the concluding paragraph 
of this section: 

"The members of the board shall be considered as employes of the indus­
trial commission and shall be paid :J.S other employes of such commission are 
paid. The industrial commission slw.U appoint such other :J.Ssistants as may 
be necessary to carry on the work of the board." 

Section 3 makes it 

"The duty of the board of censors to examine and censor as herein pro-
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vided, all: motion picture films to be publicly exhibited and displayed in the 
state of Ohio." 

The following language appears in section 4: 

"Only such films as are in the judgment and discretion of the hoard of 
censors of a moral, educational, or amusing and harmless character shall be 
passed and approved by such board * * * Before any motion picture 
shall be publicly exhibited, there shall be projected upon the screen the words 
"Approved by the Ohio board of censors" and the number of the film." 

Section 5 authorizes this board to work in conjunction with censor boards of other 
states as a congress. Section 6 prohibits the exhibition of pictures within this state 
"unless they have been passed and approved by the board or the censor congress." 
Section 7 provides a penalty for violation of the law. Section 8 reads thus: 

"Any person in interest being dissatisfied with any order of such board 
shall have the same rights and remedies as to filing a petition for hearing on 
the reasonableness and lawfulness of any order of such bo*d or to set aside, 
vacate or amend any order of such board as is provided in the case of persons 
dissatisfied witht the orders of the industrial commission." 

While this act in plain and unambiguous language places the board of censors 
under the supervision of the industrial commission, and designates its members as 
employes thereof, nevertheless, the act contains language, which, in my judgment, 
substantially modifies or limits the broad expressions contained in sections 1 and 2 to 
which I have above referred. It will be noted that it is made the express duty of the 
censors to examine the films to be publicly exhibited, provi~ion being made for 1he sub­
mission of these pictures to the board, which shall approve only such 'films as are in 
its judgment and discretion of a mom!, educational, or amusing and harmless char­
acter. Under language such as this the only conclusion at which one can a.tTive is 
that the board of censors is to exercise its judgment and Ji~cretion in determining 
whether the films meet with the statutory requirements. There is nothing to indi­
cate that the aesthetic taste or moral perception of any other board or commission 
is to be substituted for that of the censors, nor is there anything to indicate that such 
censors act purely in a ministerial capacity as agents of the industrial commission 
when they pass upon the films. In addition to this, the board is authorized to work 
in conjunction ·with other censors boards, and no films may be shown until they have 
been approved by the board or the censor congress. If the general assembly had 
intended to authorize review of the action of the censor board by any other body, it 
seems to me that there would have been some distinct statement to that effect in the 
statute, especially when provision is made for action in conjunction with other censor 
boards. If the action were to be jointly with or under the control of the industrial 
commission, apt language to accomplish this purpose would, no doubt, have been 
employed. It is worthy to note that the only public servants who are referred to in 
the conferring of power to approve or disapprove films, is the board of censors, or the 
censor congress. This is clearly and definitely stated in unequivocal language, and 
the di~cretion and judgment of such board seem to be the determining features in the 
authorization of the exhibition of motion pictures. 

Section 8, I think, fully recognizes the foregoing theory of the law and is decisive 
on the question. A person dissatisfied with the order of the board of censors has the 
right to file a petition for hearing on the reasonableness and lawfulness of any order 
of this board, if he is dissatisfied, and he may ask to set aside any order of such board 
in the same manner as is provided in the case of persons dissatisfied with the orders 
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of the industrial commission. Here the general assembly clearly evidenced the fact 
that it had in mind the powers of the industrial commission, as well as the powers of 
the board of censors, and it is plain that there was no aim or desire on the part of the 
general assembly to require dissatisfied persons to file a petition for hearing with the 
industrial commission. The statute provides that the petition may be filed for hear­
ing. The same provision is to be found in the industrial commission act, 103 0. L. 
95, section 27; and it is there made patent that, after the order of the commission is 
made, a hearing may be had on the reasonableness and lawfulness of such order. In 
other words, the commission is to act first without any hearing, but may subsequently 
grant a hearing if the petition shows that it should be granted. 

It was the intention of the general assembly to provide the same machinery and 
methods of procedure when the board of censors had acted on matters within its ju­
risdiction. It js to approve or disapprove all the films without any hearing in the 
first instance, then if objection is made, such board may conduct a hearing to decide 
whether its ruling should be adhered to. In case it should have erred in its judgment 
and would not correct the same, it may be that appeal may be had to the court, as is 
authorized by the industrial commission act in cases coming before that commission, 
but it is not necessary here to decide that question, and I shall not for that reason 
discuss the same. Section 8 very carefully avoids any vesting of authority in the 
industrial commission to review the action of the board of censors in a case such as 
that suggested in your inquiry, and it does not appear to me that the other provisions 
of the statute contain such language as would justify the holding that such authority 
has been conferred by implication. It may very well be, and probably is true, that 
the industrial commission has a certain degree of authority and supervision over the 
board of censors, and in that respect the members of that board are to be treated as 
employes of the commission with reference to their official conduct and certain phases 
of their ministerial work, but when they have exercised their discretion in the manner 
suggested by the question submitted, it is my judgment that your commission has no 
authority to consider their action for the purpose of determining whether it should be 
affirmed or set aside. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. · 
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1079. 

THE EFFECT OF THE CHA..,GE IX THE LAXGL'AGE OF ARTICLE XII, 
SECTIOX 2, OF THE COXSTITL'TIOX FR0:\1 "IXSTITL'TIOXS OF 
PTJRELY PL"'BLIC CHARITY" TO "IXSTITL'TIOXS L'BED EXCLGBIVELY 
FOR CHARITABLE PURPOSES." 

The change in the language of article XII, section 2 of the constitution from that 
authorizing the exemptim of "institutians of purely pltblic charity" to that authorizing 
the exemption of "institutions used exclusively for charitable purposes," has no effect 
upon statutes passed prior to the amendment. If invalid under the constitution of 1851 
such invalidity is not cured by the constitutional amendment alone, but the legislature 
must act under the new constitutim before its provioions become operative. 

In particular sectims 5364, 5865 and 5865-1, General Code, if and to the extent that 
they were unconstitutional before the amendment are not rendered valid by the amendment. 

CoLl::r.mus, Omo, August 3, 1914. 

7'he llonorable Tax Commission of Ohio, Columbus, Ohio. 

GENTLE~IEN:-Under date of :\larch 13, 1914, you requested my opinion upon 
the following general questions: 

"By the opinion of you'rself and former attorneys general, it has been 
held that most, if not all, of the exemptions provided for in sections 5364, 
5365 and 5365-1 ar<) in co:1travention of fe~tion 2 of article XII of the con­
stitution. These opinions were rendered prior to the action of the recent 
constitutional convention, which changed the words 'institutions of purely 
public charity' to 'institutions used exclusively for charitable purposes.' 

''The commission requests an opinion from you as to the effect of the 
change in wording of tlus section upon the exemptions provided for in the 
sections of the Ceneml Code above referred to. 

"Does the amended constitution, without additional action of the le~?,i~­
lature, make any or all of the provisions of these sections constitutional?" 

'1 he sections, as they stand in the General Code, are as follows: 

"Section 5364. Real or personal property belonging to an incorporated 
post of the grand army of the republic, union veterans' union, grand lodge 
of free and accepted masons, grand lodge of the independent order of odd 
fellows, grand lodge of the knights of Pythias, association for the exclu~ive 
benefit, use and care of aged, infinn and dependent women, a religious or 
secret benevolent organization maintaining a lodge system, an incorporated 
association of ministers of any church, or incorporated association of com­
mercial traveling men, an association which is intended to create a fund or is 
used or intended to be used for the care and maintenance of indigent soldiers 
of the late war, indigent members of said organizations, and the widows, or­
phans and beneficiaries of the deceased members of such organizations, and 
not operated with a view to profit or having as their principal object the issu­
ance of insurance certificates of membership, and the interest or income de­
rived therefrom, shall not be taxable, and the trustees of any such organi­
zations shall not be required to return or list such property for taxation. 

"Section 5365. Moneys, funds or credits belonging to the representa­
t i ye body of Indiana meeting of friends or the religious society known as the 
German baptists or clunkers, in this state, which moneys, funds or credits or 
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the income therefrom are exclusively used for the support of the poor of such 
denomination, society or congregation, shall be exempt from taxation. The 
person or persons having the care and supervision of such moneys, funds or 
credits, Ehall not be required to return or list them for taxation. 

"Section 5365-1. Every fmternal benefit society org:mized or licensed 
under this act is hereby declared to be a charitable and benevolent institu­
tion, and all of its funds shall be exempt from all and every state, county, 
district, municipal and school tax, other than taxes on real estate and office 
equipment." 

I shall not under take in this opinion, to interpret these sections. For example, I shall 
not unde1take to determine what the phrase "belonging to," as used in the first line 
of section 5364 means-whether it signifies that all real or personal property of the 
societies therein mentioned, is, on account of its mere ownership, attempted to be 
exempted from taxation, or whether, as held under similar statutes, the implied lim­
itation of U'se is to be read into the statute, so that such property belonging to such 
associations and societies is not to be exempted from taxation unless directly used 
for the purposes of such association or societies, and not leased or otherwise u.~ed for 
profit. (Library Association vs. Pelton, 36 0. S., 253.) 

Again, I shall not attemp,t to analyze the inconsistency between section 5365-1 
and section 5364; the former of which limits the exemption to fraternal benefit so­
cieties to taxes other than taxes on real estate and office equipment, while section 5364 
attempts to exempt all real or personal property belonging t.o "* * * secret 
benevolent organizations maintaining a lodge system." 

Nor shall I consider what portions of the related statutes were constitu ,ional 
under original article XII, section 2 (assuming the statute to be separable), nor what 
portions would still be unconstitutional under amended 2rticle XII, section 2. 

In the view which I take of the broad question which you submit, it will be suf­
ficient if I confine myself to th~ single question as to whether or not the amendment 
to the constitution had the effect of making these sections constitutional, in so far as 
they were not constitutional before and in so far, also, as they do not violate the 
amended constitution. 

If the question were doubtful, and, if under the familiar rules, recourse to the 
debates were permitted, it would be found that the author of the change desired to 
accomplish the result which you question, and was of the opinion that the change 
would accomplish it. 

I quote from page 1880, Vol. 2 of the Proceedings and Debates of the Constitu­
tional Convention of 1912: 

"Mr. Winn: 'I offer an amendment.' The amendment was read as 
follows: 

"In line 15, strike out the words 'of purely public charity,' and insert in 
lieu thereof the words, 'used exclusively for charitable. purposes.' 

" 'If I may have your attention for just a minute I will explain the im­
portance of this amendment. It will not exempt from taxation any property 
now taxed, but it will make constitutional some laws enacted by the general as­
sembly exempting certain property from taxation, which laws are now unconsti­
tutional. I will call your attention to three i-nstitutions in the city of Spring­
field, used exclusively for charitable purposes. For thirteen years I was inti­
mately connected with one of them, which was the Pythian Home, at which 
there are now being kept, housed, clothed and educated at the hands of the 
members of the order of the State two hundred little boys and girls. Since 
that institution was established probably fifteen or sixteen years ago, there 
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had been admitted to that institution probably five or six hundred orphan 
<'hildren. Just out to the right of this inbiitution is the :\Iasonie Horne, where 
old men and old women who are not able to support themselves, and who 
but for that institution would be public charges, are given a home and all 

· the comforts of life during their old" age. Just off to the left of the Pythian 
Horne is the Odd Fellows institution, where orphan children, old men and 
old women are kept. There are other institutions of that sort. I know one 
in the city of Cleveland, a splendid institution, maintained by the Jews. 
There are institutions of a similar kind maintained by capitalists and main­
tained by other civic institutions besides those which I have mentioned. 

* * * * * * 
"Mr. Winn: 'A few years ago the members of the~e different frater­

nities and different societies and organizations came before the general 
assembly and asked the general assembly to pass a law exempting them from 
taxation, and that law was passed almost unanimously. But I have always 
had very grave doubts respecting the constitutionality of that law. A com­
mittee of these institutions has visited some of the members of this conven­
tion ~ince we have been here and has asked that this be inserted, removing 
all doubt on the subject. It will not exempt any property from taxation that 
is now taxed, but it will make constitutional the exemption of all institutions 
used purely for charitable purposes. I hope the amendment will be agreed to 
and I hope the agreement will be unanimous.' 

"The rmendment was agreed to.'' 

However, in the ease presented, the question is not doubtful. The effect of an 
amendment to a constitution upon the statutes of this kind, unconstitutional when 
enacted and not re-enacted after the amendment, is well understood and perfectly 
establi~hed; so that no expression of opinion, on the part of members of the conven­
tion, or otherwise, could, in any way, affect the application of the settled rules in 
question. 

The principle which I have in mind will be found stated in S Cyc. 76S, as follows: 

"An unconstitutional statute is absolutely null and void ab initio, having 
no binding force; and cannot be validated by a subsequent constitutional 
amendment removing the legislative restriction by which its enactment was 
prohibited. * * * But if from the language of the validating amend­
ment or other provision it expressly or by necessary implication appears that 
it was intended to operate retrospectively by validating antecedent uncon­
stitutional legislation, all such legislation to which such a provision relates 
will be rendered valid, without re-enactment by the legislature. * * * " 

(Reo the authorities cited in the notes at the above page). 

Again in 37 Cyc., SSG, is found the following: 

"A cqnstitutional provision merely authorizing the legislature to exempt 
certain kinds of property does not, of itself, grant any exemption. Xor do 
<'Onstitutional provisions, defining or limiting the power of the lt>gislature in 
regard to the granting of exemptions, affect or repeal exemptions already 
existing.'' 

I regard these propositions as so elementary as not to require the support of cases 
or authorities other than those cited in the notes. 
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The situation with respect to article XII, section 2, may be described in a word, 
so far as the matter of the exemption of charitable institutions is concerned. The 
original section, as adopted in 1851, authorized the legislature, by general laws, to ex­
empt from tax a.·iion "institutions of purely public charity." Of course, this provision 
was not self executing. Of course, too, the legislature had no power to exempt, from 
taxation, any charitable institution not "purely public." The constitutional pro­
vision afforded an apt example of the application of the doctrine that the expres.,ion 
of one thing is the exclusion of all others. 

In this state of the constitutional law, the sections under consideration were passed, 
and to a certain extent, at least, they undoubtedly exceeded the legislative authority 
and were, to that eJo.ient, at least, void. 

(Morning Star Lodge vs. Hayslip, 23 0. S., 144). 

The only change made in 1912 was to substitute for the phrase "institution of 
purely public charity," the phrase "institution used exclusively for charitable pur­
pcses." (Though just what is me:\nt by an "institution" being "used" is not exactly 
clear-p;obably ths idea relat2s to the use of the property of the institution and not 
to the "use" of the ins:itution, itself, but it is certainly very awkwardly expressed). 
There is no express language in the article itself, nor in the schedule of the amendments 
of 1912 showing an intention on the part of the electors, in adopting the same, to 
validate unconstitutional acts theretofore passed. On the contrary, the geneml 
schedule provided as follows: 

"The several amendments passed and submitted by this convention, 
when adopted at the election, shall take effect on the first day of January, 
1913. * * * All laws then in fore~, not inconsistent therewith, shall eon­
tinue in force until amended or repealed. * * *" 

The sections in question, in so far as they were violative of the constitution of 
1851, never we~ "hws;" similarly, they we:e not in effect on January 1, 1913. There­
fore, the mere fa~t that they are not inconsistent with the amended constitution, 
which became effective on that date, does not render them valid. 

In a word, in order to validate the sections of the General Code, under consider­
ation, to the extent that conformity with amended section 2 of article XII might have 
validated them, it would have been necessary for the amended section or the schedule 
to the constitution to reach back and by appropriate, express language, exert a retro­
spective and curative effect. So, far from doing so, the amended section is, like the 
one which it supplemented, merely permissive in so far as it relates to exemptions; 
it provides that by general laws the legislature may exempt the property of institu­
tions used exclusively for charitable purposes. Surely, on the face of the amended 
constitution, itself, this provision can only become effective by subsequent action of 
the law-making power. 

For all the foregoing reasons, then, I am clearly of the opinion that in spite of 
the declared purpose of the mover of the particular amendment in question, the verbal 
change in article XII, section 2 of the constitution, respecting the exeniption from tax­
ation of the property of charitable institutions, in no way affects the validity of any 
provisions of sections 5364, 5365 and 5365-1 of the General Code. 

As already stated, the question as to the partial validity of these sections, or any 
of them, measured by the constitution of 1851, under which they were passed, has not 
been considered. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1080. 

REVISION OF A SCHOOL BOOK-WHEX THE LISTIXG OF SCHOOL BOOKS 
EXPIRES. 

The retisian of a school book 1·s the same as the offering of a new book under sections 
7709 and ?"710, and therefore, the expiration of the listing of such revised school book ex­
pires five years from the dale such revised editian is filed. 

CoLUMBus, Omo, July 31, 1914. 

HoN. F. W. MILLER, Superintendent of Public Instruction, Columbus, Ohio. 

DEAR Sm:-Under date of July 22, 1914, you submitted for an official opinion 
the following request: 

"Sections 7709 and 7710 of the General Code prescribe •the manner in 
which bookR Rhall be listed by publishers and also prescribes the time these 
books shall be listed. A certain company offers a book for listing in 1910. 
A revision of the book is made in 1912 and the book is relisted. 

"The question I desire to know is when will the expiration of the libiing 
occur? Five years from the time it was listed in 1910 or five years from the 
time the book was listed in 1912"?" 

Said sections 7709 and 7710 of the General Code, which you mention in your 
request, were both amended February 16, 1914, in 104 Ohio Laws, pages 230 and 231. 
Section 7709, as amended, provides as follows: 

"Any publisher or publishers of school books in the United States desir­
ing to offer school books for use by pupils in the common schools of Ohio as 
hereinafter provided, before such books may be lawfully adopted and pur­
chr$ed by any school board, must file in the offi~P. of the superintendent of 
public instruction, a eopy of each book proposed to be so offered, together 
with the publiRhed list wholeE'ale price thereof. No revised edition of any 
such book shall be used in common schools w1til a copy of such edition has been 
filed in the office of the superintendent together 1vith the published list wholesale 
price thereof. 'l'he superintC?ldcnt must carefully preserve in his office all such 
copies of books and the price thereof." 

Section 7710 of the General Code, as amended in 104 Ohio Law~, at page 231 
provides rs follows: 

"When and so often as any book and the price thereof is filed in the office 
of the superintendent of public instruction as provided in section 7709 a commis­
sion consisting of the governor, secretary of state and superintendent of 
public instruction, immediately shall fix the maximum price at which such 
books may be sold to or purchased by boards of education, as hereinafter 
provided, which price must not exceed seventy-five per cent. of the published 
list wholesale price therrof. The superintendent of public instruction imme­
diately f'hall notify the publisher of such book 80 filed, of the maximum price 
fixed. If the publisher so notified, notifies the superintendent in writing to 
fumi~h st:ch book during a period of five years at that price, such written 
acceptance and agreement shall entitle the publisher to offer the book so filed 
for sale to such boards of education." 
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It will be noted that said section 7709, supra, carries a provision to the effect that 
no revised edition of any such book shall be used in common schools until a copy of 
such edition has been filed in the office of the superintendent together with a published 
list wholesale price thereof, and closes with a further provision to the effect that the 
superintendent must carefully preserve in his office all such copies of books and the 
price thereof. In other words, the superintendent must carefully preserve such copies 
of books, etc. This, I take it, means that he must preserve the books which are law­
fully adopted and filed in the office of the superintendent of public instruction, in the 
first instance, as well as the revised edition of such books, which, also must be filed in 
the office of the superintendent of public instruction before such revised editions can 
legally be used in the common schools of Ohio. At this point, I direct attention to the 
language employed in section 7710, supra, wherein it says "when and so often as any 
book and the price thereof is filed in the office of the superintendent of public instruc­
tion, as provided in section 7709, a commission consisting of the governor, secretary of 
state and the superintendent of public instruction immediately shall fix the maximum 
price at which such books may be sold to or purchased by boards of education, etc., 
then follows the provision, in substance, that the superintendent of public instruction 
shall immediately notify the publisher of such book so filed and of the maximum price 
fixed, and if the publisher so notified in turn notifies the superintendent in writing that 
he accepts the price fixed and agrees in writing to furnish such books during a period 
of five years at such price, then such written acceptance and agreement shall entitle 
the publisher to offer the book so filed for sale to such boards of education. This 
latter clause refers to the first part of the section wherein it says that when and so 
often as any book and the price thereof is filed in the office of the superintendent, etc. 

In my judgment, a revised edition of a book which is required to be filed in the 
office of the state superintendent of public instruction before it can be used in the 
common schools of the state cqnstitutes a fili'ng thereof, just as much and to the same 
extent as the filing of the original book, in the first instance, before its revision. 

In. an opinion which this department rendered to your department under date of 
July 26, 1911, I held, ~n substa.nce, that after a certain publisher fixes the price at 
which his books may be sold, to wit, at seventy-five per cent. of the wholes.ale price, 
the st'ate school commissioner cannot, within five years, reduce su<,'h price unless the 
publisher re-files such books for listing with the commissioner. 

It is my judgment that the filing of a revised edition of a book, within the meaning 
of sections 7709 and 7710, supra, constitutes a re-filing of such book, a!Jcl that the five 
year period, mentioned in section 7710, supra, means a period of five years from and 
after such refiling, or rather, the filing of the revised edition. 

Now, answering your question, specifically, I am of the opinion that the expira­
tion of the listing of such books, as revised, expires five years from the elate sueh re­
vised edition was filed, which, as stated in your question, would be five years from the 
year 1912. 

Very truly yours, 
TmOTHY S. HoGAN, 

Attorney General. 
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1081. 

RIGHT OF THE CHIEF JUSTICE TO ASSIGN A JUDGE OF THE C0.:\1:\ION 
PLEAS COURT TO HOLD COURT IN ANY COUNTY OF THE STATE­
C0.:\1PEXSATIOX AXD EXPEXSES OF A JUDGE SO HOLDING COURT. 

1. Under favor of amended section 3 of article 4 of the constitution, and section 1469, 
General Code, passed in pursuance thereof, a chief justice is authorized to assign a judge 
of the common pleas court to hold court and try causes in any county of the state. 

2. In virtue of an order so made, it is the duty of the judge named in the order to 
follow the directions mentioned, and he is entitled under amended section 2253, General 
Code, to his actual expenses and 810.00 per day when employed in so holding court. 

3. The payment of expenses and per diem as above mentioned is neither a change nor 
an increase of the compensation or salary of such judge and is not in violation of section 
20, article 2, of the constitution. 

CoLUMBus, OHio, August 6. 1914. 

HoN. CYRUS NEWBY, Hillsboro, Ohio. 

DEAR Sm:-Your letter of July 28, 1914, is at hand. You inquire: 

"Th.e chief justice of the state, acting under section 1469, 103 0. L. 408, 
h:J.S assig~ed me to go to Darke county, Ohio, and try a cause pending in the 
court of common pleas of that county. 

"I would like your opinion as to whether under section 2253, as amended 
104 0. L. 251, Darke cou,nty is liable to pay my per diem and expenses·while 
performing the service directed by the chief justice, and if not the per diem, 
are the expenses payable? I was elected and in office before the enactment 
of amended section 2253." 

Section 1469, General Code (103 0. L. 408), to which you refer, reads: 

"The chief justice shall preside at all terms of the supreme court. When 
he receives satisfactory information that an unusual amount of business has 
accumulated in the common pleas cou!rt of any county, he may assign a judge 
or judges from another county in th~ state to aid in disposing of such busi­
ness. In case of the absence or disability of the chief justice, the elder of the 
two judges having the shortest time to serve, and not holding office by ap­
pointment to fill a vacancy, shall preside and perform the duties of chief 
justice." 

Section 2253, as amended February 16, 1914 (104 0. L. 251), insofar as pertinent 
here, reads: 

"Each judge of the court of common pleas who is assigned by the chief 
justice by virtue of section 1469, to aid in disposing of business of some county 
other than that in which he resides, shall receive ten dollars per day for each 
day of such assignment, and his actual and necessary expenses incurred in 
holding court under such assignment, to be paid from the treasury of the 
county to which he is so assigne'd up'On the warrant of the auditor of such 
county, and the amount allowed herein for actual and necessary expenses shall 
not exceed three hundred dollars in any one year." 

The above sections are plain and unambiguous, an:d do not require construction, 

•34-A, G. 
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for which reason I refer to your statement at the close of your letter-"! was elected 
and in office before the enactment of amended section 2253," and conclup'.) that what 
you really want to know is whether, under the provisions of section 20 c~ article II of 
the constitution, you are precluded from receiving and Darke cou.nty would have no 
right to pay you the per diem and expenses described in the latter part of amended 
section 2253. 

Section 20 of article II reads: 

"The general assembly, in cases not provided for in tlils constitution, 
sha.ll fix the term of office and the compensation of all officers; but no change 
therein shall affect the salary of any officer during his existing term, unless 
the office is abolished." 

Section 3 of article IV of the constitution, as amended September 3, 1912, pro­
vides that the chief justice "may assign any judge to any county to hold court therein." 
This provision, which was not found in the constitution prior to said amendment, 
clearly authorizes the·enactment of section 1469, and the order of the chief justice in 
sending you to Darke county. 

Prior to this amendment, judges of the court of common pleas were neither au­
thorized nor required to hold court outside of the district in which they were elected, 
and the provision for their expenses, found in section 2253, prior to the amendment 
referred to and still retained as the first part of said section, has reference, solely, to 
the holding of courts in counties of the district in which they were elected outside of 
the one in which the judge resided. The salary and expenses of common pleas judges 
were fixed on this basis and with reference thereto prior to 1912. 

The amendment of section 3 of article IV, above referred to, created a new order 
of things and the amendment of February 16, 1914, had reference to this change, and 
undertook to provide the expenses of a common pleas judge when directed to hold 
court (which nilght be in any county of the state), by the chief justice, under the au­
thority of the amendment to the constitution and section 1469, as found in 103 Ohio 
Laws, 408. 

The question then arises, may a common pleas judge, elected and in office prior 
to the amendment of section 2253, above cited, receive the per diem and expenses pro­
vided by said section, or, does it operate as a change of his salary so as to preclude 
him from receiving it because of section 20 of. article II? The question so stated i~ 
not so readily solved as some might think. 

In the case of Thompson vs. Phillips, 12 0. S., 617, Thompson, who was the treas­
urer of Franklin county, Ohio, claimed that his compensation was fixed by Eection 8 
as found in S. & C. statutes, 1477, being the act in force when his term commenced, 
first Monday of September, 1860, while the auditor claimed that his compensation 
was fixed by the act of April 9, 1861 (58 0. L. 110), and under instructions from the 
state auditor refused to allow Thompson more than was provided in such later act. 
It made a difference of about four hundred dollars ($400.00) to Mr. Thompson, and he 
brought proceedings in mandamus to compel the allowance of the compensation he 
claimed. Thompson, through his counsel, Judges Thurman and Bartley, relied upon 
section 20 of article II, of the constitution as exempting him from the effect of the 
act of April 9, 1861. The decision is per curiam, is brief and as follows: 

BY THE COURT. The relator, to show that he is not affected by the act of 
April 9, 1861, relies on the following section of the constitution: 

" 'The general assembly, in cases not provided for in this constitution, 
shall fix the term of office, and the compensation of all officers, but no change 
therein shall affect the salary of any officer during his existing term, unless 
the office be abolished. Section 20, article II. 
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" 'It is manifest, from the change of expression in the two clauses of the 
section, that the word "salary" was not used in a general sense, embradng any 
Pompensation fixed for an officer, but in its limited sense, of an annual or 
periodical payment for services-payment dependent on the time, and not 
on the amount of the service rendered. Where the compensation, as in this 
case, is to be ascertained by a percentage on the amount of money received 
and disbursed, we think it is not a salary within the meaning of the section of 
the ('Onstitution. 

" 'Peremptory mandamus refused.' " 

The above cause was followed in Gobrecht vs. Cincinnati, 51 0. S., 68. Vario~s 
other cases may be found in which the above cases were cited, including Harrison vs. 
Lewis, 8 ~. P., 84, wherein the Gobrecht case was distinguished. In this last case, 
Hpeigel, J., very aptly states the rule to be: 

"When a public officer is employed to render services in an independent 
employment not germane or incidental to his official duties, to which the law 
has annexed compensation, he may receive for such services additional com­
pensation." 

In Lewis, Auditor, vs. Harrison, 11 0. C. D., 647, the syllabus reads: 

"The services performed on the decennial county board of equalization, 
1mder the Hendley-Royer law, by the auditor, county surveyor and county 
commissioners are without the scope of their official duties as such, and are 
not so 'incident' or 'germane' to the regular duties of the offices to which 
they have been respectively elected, as to make the provisions for compensa­
tion contained in the Hendley law, in contravention of the act of the legisla­
ture, 94 0. L., 396, or·of the constitution, article 2, section 20.'' 

The question of incident or germane duties is considered in this last case, and it 
is, therefore, thought best to inquire whether the sending you io Darke county is in­
cident or germane to your election as a common pleas judge for the third subdivision 
of the fifth district. Because of the fact that you had no right to go to Darke county 
to hold court, and prior to the late changes alluded to above, there was no power to 
send you thE're, I am of the opinion that your services under the assignment in ques­
tion are neither incident nor germane to your office, as above described. 

However, I am of the opinion and state the rule to be that where, after an officer 
has been elected and entered upon the discharge of his duties, the legislature sees fit 
to charge him with additional duties not included in his office when he was elected, 
and prescribe compensation therefor, such officer may receive such compensa~ion 
notwithstanding the constitutional provision above discussed, for the reason thn.t it 
is not an addition to or change of his salary as fixed when he accepted the office, but 
merely compensation for duties devolving upon him, because and on account of legis­
lative action after entering upon the discharge of his official duties, and for which 
the act, adding the duties, fixed the compensation. 

In an opinion rendered to the bureau of in'Spection and supervision of public offices 
on June 19, 1914, in which the question of the right of Judge Fricke to receive an in­
crease of sala.ry after August, 1913, under the Cincinnati municipal court law, Judge 
Fricke, having by said law been made presiding judge of said municipal court, he 
might receive the salary of a municipal judge, which was greater than that of a police 
judge, after reviewing a number of authorities, and in line with what has been above 
q noted, it is said: 
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"In other words, the additional duties required by the passage of the 
municipal court law were not germane to the old office. Under such circum­
stances it is fu;ndamental, we think, that additional compensation may be 
allowed for the added duties without any infringement of the constitutional 
provision, if such provision were here applicable. It has been held under a 
similar constitutional provision that when new duties are imposed, which are 
not within the scope of the office, and extra compensation is provided, such 
increase is not violative of such constitutional inhibition. 

"Love vs. Baehr, 47 Calif., 364. 
"County vs. Fols., 37 Pac., 780. 
"County vs. Collings, 28 Pac., 175. 
"Thomas vs. O'Brien, 129 S. W., 103. 
"State vs. Carson, 6 Wash., 250. 

"This doctrine has received approval in the following Ohio cases: 

"Lewis vs. State, 21 0. C., 410. 
"State ex rei. vs. Coughlin, 6 N. P. n. s., 101." 

I, therefore, conclude that you are entitled to receive the expenses incident to 
your holding court in Darke county, under the last part of section 2253, for the reasons 
herein above set forth, and the further reason that under section 2253, prior to its 
amendment, you would have been entitled to receive your expenses had Darke county 
been in your district. You may also receive the $10.00 per diem for the reasons above 
stated, that it is not compensation for your services as common pleas judge of your 
district, does not change your salary, as such, being the compensation fixed by the 
legiElature for and at the time of imposing duties you were not required to perform 
under your election, and which were beyond your jurisdiction until after the consti­
tution and section 2253 were amended. 

Believing that this answers your question, and hoping that it may settle the ma1ter, 
I am 

1082. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A tlorney General. 

AUTOMOBILES OPERATED BY CHIEF OF FIRE DEPARTMENT CON­
TAINING FIRE EXTINGUISHERS MUST BE REGISTERED. 

Automobiles operated by the chief of the fire department and other city employes, con­
taining small fire extinguishers, are not exempt from registration under section 6290, 
General Code, because they are neither fire extinguishers nor fire trucks. 

CoLUMBUs, Omo, August 3, 1914. · 

HoN. J. A. SHEARER, Registrar of Automobiles, Columbus, Ohio. 

DEAR Sm:-I have your letter of June 24, 1914, wherein you state: 

"Section 6290 of the automobile law exempts from registration fire engines 
and fire trucks. We now find that in many municipalities the city authorities 
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place small fire extinguishers in automobiles operated by the fire chief, and 
other city employe~, and do not register su(·h motor vehicles. They claim 
that inasmuch as the machine carries a fire extipguisher, it should be exempt 
from registration, under the provisions of section 6290." 

:\Iy immroiate predecessor had occasion to consider whether, under section 6290 
General Code, as originally enacted, an automobile used by a city fire department was 
exempt from registration. That section then exempted from the definition of a motor 
vehicle, among others, fire engines, and my predecessor held that the term "fire engine" 
should not be extended beyond its ordinary meaning and could not be held to include 
other motor vehicles used by city fire departments. I agree ·with the op,inion of my 
predecessor, which will be found on page 231 of the annuu.l report of this department 
for 1910. 

The only change made by the present statute ;nsofar as fire apparatus is concerned 
was to bring fire trucks within the exempted class, while retaining fire engines therein. 

l;nless an automobile comes clearly within the exemption, it must be registered. 
The principle purpose for which an automobile is designed and used should be looked 
to to determine whether it would be exempt from registration. The difference between 
fire eng,ines and fire trucks and automobiles designed to_ carry passengers and ordinary 
freight is so apr:¥U"ent that it needs no more than casual mention. Certainly it would 
not be seriously contended by any one that a fire engine or fire truck would lose its 
character as such merely because it was capable of carrying firemen to a fire, nor would­
an ordinary passenger automobile lose its character 3.8 such because a fire extinguisher 
was carried in it. The placing of a fire e:dinguisher in such an automobile certainly 
would not convert it into a fire engine or fire truck. 

I am firmly of the opinion that automobiles such as thD<le you describe are subject 
to registration. 

1083. 

Very truly yours; 
TIMOTHY S. HoGAN, 

Attorney General. 

CO~STRUCTIOK OF SECTION 12664, GEXERAL CODE, Il\' REFEREXCE 
TO POISOX AND PROPRIETARY :\IEDICIXE DELETERIOUS TO 
HEALTH. 

The words "that contain poison or other ingredient that is deleterious to health" in 
section 12664, General Code, qualifies the words "a drug or medicine" only, and therefore 
a patent or proprietary medicine or tablet is within the statute whether the same contain.q 
poison or other ingredient deleterious to health or not. 

CoLUMBUs, Omo, August 3, 1914. 

HoN. FRED l\I. CROMLEY, City Solicitor, Gallipolis, Ohio. 
DEAR Sm:-Under date of :\larch 28, 1914, you submitted the following request 

for an opinion, to wit: 

"Under section 12664 of the General Code, is it a violation of the same 
if the medicine or tablet, etc., does not contain poison or is not deleterious to 
health?" 

In reply thereto section 12664 of the General Code provides as follows: 
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"Whoever leaves, throws or deposits upon the doorstep ot premises owned 
or occupied by another or hands, gives or delivers or causes the same to be 
done to any person, except in a place where it is kept for sale, a patent or 
proprietary medicine, preparation, pill, tablet, powder, cosmetic, disinfectant 
or antiseptic, or a drug or medicine that contains poison or any ingredient that 
is deleterious to health, as a sample, or for the purpose of advertising, shall 
be fined not less than twenty-five dollars nor more than one hundred dollars 
or imprisoned not less than thirty days nor more than one hundred days, 
or both." 

It will be noted that the clause in the foregoing section "that contains poison or 
any ingredient that is deleterious to health" follows the phrase "or a drug or medicine" 
and that there is no comma between the words "medicine" and "that." Therefore, 
in strict accordance with grammatical construction, the clause "that contains poison 
or any ingredient that is deleterious to health" modifies the phrase "or a drug or 
medicine" only and does not modify anything that precedes. Under tllis construc­
tion, then, it would be unlawful for one to leave, throw, deposit upon the doorstep or 
premises owned or occupied by another, or to hand, give or deliver or to cause the 
same to be done to any person, etc., a patent or proprietary medicine, a preparation, 
pill, tablet, powder, cosmetic, diEinfectant or antiseptic, whether the same contained 
a poison or ingredient deleterious to health or not. 

Therefore, answering your question directly, I am of the opinion that it is a viola­
tion of section 12664, General Code, to leave, throw, deposit upon the doorstep or 
premises owned or occupied by another, or to hand, give or deliver or cause the same 
to be done, except in a place where it is kept for sale, n. patent or proprietary medicine, 
preparation, pill, tablet, etc., even though the same does not contain a poison or an 
ingredient that is deleterious to health. 

1084. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CITY SCHOOL DISTRICT-SUCH TEACHERS ATTENDING COUNTY 
TEACHERS' INSTITUTES NOT ENTITLED TO COMPENSATION­
A CITY SCHOOL DISTRICT TEACHER MAY ACT AS SECRETARY 
OF COUNTY TEACHERS' INSTITUTE AND RECEIVE COMPENSA­
TION THEREFOR. 

Teachers who are teaching in city school districts are not entitled to compensation 
when attending county teachers' institutes, when the board of education of the city school 
district wherein such teachers are teaching provides a city teachers' institute for the teachers 
of its district. 

If a teacher who is teaching in a city school district wherein a city teachers' institute 
is provided, attends the county institute, and such teacher acts as secretary, then such 
teacher is entitled to the compensation provided for under section 7866, General Code. 

CoLUMBus, 0HI01 August 3, 1914. 

RoN. R. G. CuRREN, City Solicitor of Lakewood, Cleveland, Ohio. 

DEAR Sm:-Under date of April 10, 1914, thi's department rendered to Hon. 
T .. J. Ross, solicitor of the village of Lakewood, an official opinion upon the following 
questions: 
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"Whether or not, a teacher attending the county institute and receiving 
compensation as secretary, and for making the report provided for in sections 
7865 and 7866, General Code, is also entitled to compensation under section 
7870, General Code, the county institu'te having been held during vacation." 

Under date of April 28, 1914, this department received from you a reqt~tst for an 
opinion on said question, but modified to the extent of attaching the following clause: 

"When the school board of the city in which said teacher is employed 
has established an institute for the teachers employed in the schools of said 
city and which institute was held the week following the county institute, all 
teachers having knowledge thereof, including the one who attended the county 
institute." 

Regarding the city institutes concerning which you request an op1mon in your 
questions as modified, section 7871 of the General Code provides that the board of 
education of each city school district may provide for holding an institute yearly for 
the improvement of the teachers of the common schools therein. 

Section 7872, General Code, provides that the expenses of such institute shall be 
paid from the city i~stitute fund hereinbefore provided for, as follows: 

"The expenses of such institute shall be paid from the city institute 
fund hereinbefore provided for. In addition to this fund the board of edu­
cation of any district annually may expend for the instruction of the teachers 
thereof, in an institute or in such other manner as it prescribes, a sum not to 
exceed five hundred dollars, to be paid from its contingent fund." 

Said city in13titute fund is provided fdr by section 7855 of the General Code. 
Section 7870 of the General Code provides the pay that shall be given to teachers 

and superintendents for attending such im;titutes, as follows: 

"The board of education of all school districts are required to pay the 
teachers and superintendents of their respective districts their regular salary 
for the week they attend the institute upon the teachers or superintendent 
presenting certificates of full regular daily attendance, signed by the pres­
ident and secretary of such institute. If the institute is held when the public 
schools are not in session, such teachers or superintendents shall be paid two 
dollars a day for actual daily attendance, as certified by the president and 
secretary of such institute, for not less than four, nor more than six days of 
a~tual attendance, to be paid as an addition to the first month's salary after 
the institute, by the ooard of education by which such te~cher or superin­
tendent is then employed. In case he or she is unemployed at the time of 
the institute, such salary shall be paid by the board next employing such 
teacher or superintendent, if the term of employment begins within three 
months after the institute closes." 

It will be noted that section 7870 applies to boards of education of all school 
districts, city school districts as well as all other school dibiricts, and the provision 
for such payment to teachers attending institutes applies to city institutes as well as 
county institutes. So that if teachers of city school districts attend a city teachers' 
institute in such city district, then they arc entitled to the compensation provider! in 
l'cction 7870 of the General Code, supra. 

Section 7873 of the General Code provides that if a board of a city district dues 
nut provide for such institute in any year, then the institute funds in the hands of the 
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district treasurer shall be paid to the treasurer of the county wherein the district is 
situated, who shall then place it to the credit of the county institute fund, as follows: 

"If the board of a district does not provide for such institute in any 
year, it shall cause the institute fund in the hands of the district treasurer for 
the year to be paid to the treasurer of the county wherein the district is sit­
uated, who shall place it to the credit of the county institute fund. The 
teachers of the schools of such district in such. case, . shall be entitled to the 
advantages of the county institute, subject to the provisions of sections 

·seventy-eight hundred and sixty-nine ·.a.nd seventy-eight hundred and sev­
enty. The clerk of the board shall make the report of the institute required 
by the next following section." 

It will be noted that said last cited section further provides that if the bourd oJ 
a city district does not provide for such institute in any year, then the teachers of the 
schools of such district, in such case, shall be entitled to the advantages of the county 
institute, subject to the provisions of sections 7869 and 7870. 

From the phraseology employed in section 7873, it seems to follow if a city school 
district provides for the holding of an institute in such district, then the teachers of 
such district are not entitled to the advantages of the county institute. In other 
words, it is only when a board of education of a city district fails to provide a teachers' 
institute, that the teachers of such city district are entitled to the advantages of a 
county institute and entitled to the pay for attending such institute, under section 
7870 of the General Code. 

Therefore, in direct answer to your question, as modified, I am of the opinion that 
teachers teaching in city school districts are not entitled to compensation for attending 
county institutes when the board of education of the city district wherein they teach 
provides a city teachers' institute for the teachers of its district. 

Regarding the fees of the secretary of the executive committee, I wish to say that 
my opinion rendered to Ron. T. J. Ross, on April 10, 1914, covers that ·point and it 
is not necessary to change the same for the reason that if such teacher, even though 
teaching in a city school district, and the board of education of such district provided 
a city teachers' institute-neve1theless, the teacher having performed the services 
required by sections 7863, 7864 and 7865, rs entitled to the compensation provided 
under section 78fi6 of the General Code. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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BANKS IN PROCESS OF LIQUIDATION LIABLE FOR WILLIS LAW TA..,"XES 
A...'W PENALTIES UNTIL ITS DISSOLL'TION-DUTY OF THE SUPER­
INTENDENT OF BANKS IX REFERENCE TO SUCH TA.,XES AXD PEN­
ALTIES. 

A banking corporation, the assets of which have been seized by the superintendent of 
banks for the purpose vf liquidation continues to be liable for ll'illis law taxes and pel>al­
lies until its dissolution. In the case of a bank that is hozJelessly insoh•ent, the superin­
tendetil of banks, upon determining that fact nzay lake an order of dissolution or. winding 
11p in the common pleas court of the county in which the COT]Joralitm had its office and 
cause a certificate thereof to be filed with the secretary of stale as prouided by section 1197/i, 
Genet·al Code. 

In the case of a bank whose assets are sufficient to pay all debts a1Ul to leave a balance 
for distribution among the stockholders, such order may be taketz and certificate issued 
after the meeting of the stockholders prouided for in section 7.1,2-11, Getzeral Code. 

CoLUMBus, Omo, August 3, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banks, Cvlwmbus, Ohio. 

DEAR Sm:-In your letter of May 7th you request my opinion 3.8 to whether or 
not banks incorporated under the laws of Ohio that have been closed for the purpose 
of liquidation by your department, must make annual reports and pay annual fE>es 
thereon under the provisions of the act of :\1ay 31, 1911, which now consists of section 
5495 to 5521 inclusive of the General Code. 

You state in this communication that when a bank has been taken over for liquida­
tion by your department the payment of taxes of this character is virtually an exaction 
from the deposi'tors; that the corporation does not have the right to exercise any of its 
franchise powers; that there are no officers of the corporation to make the report; that 
the corporation is not doing business; and that i'n your judgment it should not be 
compelled to pay the tax. 

It will not be necessary to quote fully from the taxation statutes in question. It 
is sufficient to state that they require mmual reports in the month of May from each 
corporation organized under the laws of this state for profit, with certain exceptions, 
which do not include banking corporations; that on the filing of such repor.t a fee is 
charged, based upon the total subscribed or issued and out-standing capital stock of 
the company and must be paid to the tre::tSurer of state on or before the first day of 
the following December. Such annual fees are made a lien on the property of the 
corporation, whether employed by it in the transaction of its business or in the hands 
of an assignee, trustee or receiver for the benefit of the creditors and stockholders 
thereof. In the event of failure to make the report or to pay the tax or fee certain 
drastic provisions become operative, among which is the cancellation of the articles 
of incorporation of the company. 

The following related sections, however, deserve perhaps specific quotation: 

"Section 5520. The mere retirement from business of voluntary disso­
lution of a domestic or foreign corporation, without filing the certificate pro­
Yided for in sections eleven thousand nine hundred and seventy-four, eleven 
thousand nine hundred and seventy-five and eleven thousand nine hundred 
and seventy-six of tl1e General Code, shall not exempt it from the require­
ments to make reports and pay fees or taxes in accordance with the provisions 
of this act. 
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"Section 5521. In case of dissolution or revocation of its charter, on the 
part of a domestic corporation, or of the retirement from business in this 
state, on the part of a foreigm corporation, the secretary of state shall not per­
mit a certificate of such action to be filed with him unless the commission 
shall certify that all reports, required to be made by it, have been filed in 
pursuance of law, and that all taxes or fees and penalties thereon due from 
such corporation have been paid. 

"Section 11974. In case of dissolution or revocation of its charter, every 
domestic corporation shall file with the secretary of state a certificate thereof. 
If the dissolution is by voluntary action of the corporation, such certificate 
shall be signed by the president and secretary of the corporation. 

"Section 11975. In case of dissolution or revocation of charter by action 
of a competent court, or the winding up of a corporation either domestic or 
foreign, by proceedings in assignment or bankruptcy, such certificate sh:Jll 
be signed by the clerk of the court in which such proceedings were had. The 
fees for making and filing it shall be taxed as costs in the.proceeding, be paid 
out of the corporate funds, and have the same.priority :.is oth~r costs." 

A few general observations as to the effect of the provisions which have been 
abstracted and quoted will suffice for the present purpose. 

In the first place, so long as a corporation remains alive, so to speak, the liability 
for the reports and taxes continues. In the second place, the existence. of the cor­
poration is not terminated except by the filing of the proper certificate in the office of 

··tlie secretary of state. In the third place, it is immaterial under this statute that the 
effect of exacting a fee or tax from a corporation may be to the detriment .of. its cred­
itors only. In fact, it clearly appears that the tax is to be a lien upon the property 
even though the property is held for the benefit of the creditors and stockholders by 
some person acting in an officiai or r~presentative capacity. 

In my opinion your question' is to be answered as much by a consideration of the 
laws governing the liquidation of banks by your department as by consideration of 
the statutes already referred to. I direct your attention to sections 737 et seq., Gen­
eral Code, and particularly the following: 

"Section 742-1. Upon taking possession of the property and business 
of any such corporation, company, society or association, the superintendent 
of banks shall forthwith give written notice of such fact to all banks, trust 
companies, associations and individuals holding or in possession of any assets 
of such corporation, company, society or association. No bank, trust com­
pany, association or individual knowing that the superintendent of banks has 
taken possession of such company or association, shall have a lien or charge 
for any payment advanced or any clearance thereafter made, or liability 
thereafter incurred against any of the assets of the corporation, company, 
society or association of whose property and business the superintendent of 
banks shall have taken possession. Such corporation, company, society or 
association may, with the consent of the superintendent of banks resume business 
upon such conditions as may be approved by him." 

It is clear that by failing to mention the lien of the state for franchise taxes in the 
second sentence of this section the general assembly has left that lien unaffected by 
its provision. 

The last sentence of this section makes it clear that after the property and business 
of the corporation has been taken possession of by the superintendent of banks, the 
corporation, as such, continues to exist and to have the corporate power to re,;ume 
business with the consent of the superintendent of banks, and upon the conditions 
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approved by him. This last point is of special importance. From this provision it 
becomes clear that you are in error when you assume tl1at the corporate powers of the 
company are cut off when you, as superintendent, assume charge of its assets for the 
purpose of liquidation. So long as the corporation continues to have the power to 
resume business with your consent, it is an existing corporation. Furthermore, it 
must exist with its corporate organization as such, unimpaired, for the implication of 
the section is that the corporation is to enter into an agreement of a contractual nature 
with the superintendent of banks, and that being the case its officers must continue 
to act as such because a corporation can only act through its officers. Section 742-1, 
then, is sufficient authority for the statement that the abbUmption by the superintendent 
of banks of control of the assets and business of a bank does not destroy the corpora­
tion nor in any way impair the corporate organization. The president, secretary and 
directors of the corporation continue to hold their offices and the corporation, as such, 
continues to exist. 

Section 742-2, as amended, and certain other succeeding sections need not be 
quoted as they dire"ct what shall be done by the superintendent of banks in the tiquida-
tion of the assets of the bank. · 

The next provision to which I desire to call your attention is section 742-11, 
which is as follows: 

"Whenever the superintendent of banks shall have paid to each depositor 
and creditor of such corporation, company, society or association (not includ­
ing stockholders) whose claim or claims as ·such depositor or creditor shall 
have !:leen duly proved and allowed, the full amount of such claims, and shall 
have made proper provision for unclaimed or unpaid deposits or dividends, 
and ·shall have paid all the expenses of the liqui<!ation; the superintendent of 
banks shall call a meeting of the stockholders of such ·corporation, company, 
society or association, by giving notice thereof·for·thlrly days in one or more 
newspapers published in the county wherein the office of such corporation, 
company, society or association was located." 

Section 742-12 must be read in connection with this section. It provides as follows: 

"At such meeting of the stockholders shall determine whether the 
superintendent of banks shall continue to administer the assets and wind up 
the affairs of such corporation, company, society or association, or whether 
an agent or agents shall be elected for that purpose; and in so determining the 
said stockholders shall vote by ballot in person, or by proxy, each share 
entitling the holder to one vote and the majority of the stock shall be neces­
sary to a determination. In case it is determined to continue the liquidation 
under the superintendent of banks, he shall complete the liquidation of the 
affairs of such corporation, company, society or association, and after paying 
the expenses thereof shall distribute the proceeds among the stockholders in 
proportion to the several holders of stock, in such manner and upon sueh 
notice as may be directed by the common pleas court of the county in which 
the office of such corporation, company, society or association was located." 

Sections 742-13 and 742-14 provide for the powers and duties of the agents ap­
pomted by the stockholders to liquidate the affairs of the bank. 

In my opinion the life of the corporation is terminated when all of its debts have 
been paid, and its stockholders' meeting referred to in section 742-11 has been held, 
and the method of distribution of the remaining assets determined upon, for after this 
takes place the bank cannot again resume business. The corporation, as such, is at 
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an end and nothing remains to be done except to divide its remaining assets among 
its members and stockholders. In short, then, I am of the opinion that the dissolution 
of the corporation, as such, automatically occurs when the meeting referred to in sec­
tion 742-11 has been held and one or the other alternatives therein prescribed has 
been chosen. 

In my opinion the case falls within the spirit, if not within the exact letter, of 
section 11975, supra, General Code. The related statutes provide for numerous 
actions on the part of the common pleas court of the county in which the office of the 
corporation is located, such as the approval of the sale of bad debts, the approval of 
the sale of real estate and the direction of the terms thereof, etc., (section 742-2). In 
other words, the proceedings for liquidation, while carried on by the superintendent 
of banks, as an executive officer, partake of the nature of court proceedings, giving to 
section 11975 the general and not limited application that it was doubtless designed 
to have, it follows that when the liquidation has progressed to the point at which the 
corporation must necessarily cease to exist a case is presented of "dissolution by action 
of a competent court," or of "winding up * * * by proceedings in assignment" 
as contemplated by section 11975. 

Accordingly, I am of the opinion that an order of dissolution should be taken in 
the common pleas court when the meeting referred to in section 742-11 has been held 
and a certificate thereof should be transmitted to the secretary of state as prescribed 
in section 11975, General Code. 

In my opinion the taking of a court order is to be preferred to formal action to 
diEwlve at the meeting provided for in section 742-11 for the sufficient reason that 
when this meeting has been held the effect thereof is to dissolve the corporation in 
the su bstaritive sense. So that the corporation would stand dissolved whether any 
formal resolution to dissolve were passed or not. 

I presume, however, that there are numerous cases in which the state of the pro­
ceedings provided for in sections 742-11 et seq., would never be reached, i. e., in which 
the assets of the corporation are insufficient to pay the depositors and creditors, the 
expenses of the liquidation, and to make adequate provision for unclaimed deposits, 
etc. Here is where the difficulty arises. The superintendent of banks knows that the 
corporation is hopelessly insolvent. Therefore he would, of course, never consent to 
the resumption of business by it. The corporation is virtually at an end, although no 
formal steps, such as the holding of the meeting provided for in section 742-11, have 
been or ever will be taken. The debts of the corporation never will be paid, so that it 
cannot dissolve by resolution of its stockholders as provided in the case of solvent 
corporations by section 8740, General Code. The corporation cannot be dissolved by 
court proceedings as provided in section 11938, because this method of dissolution 
involves the ::,ppointment of a receiver and is absolutely inconsistent with the pre­
visions of the banking law and particularly with section 742-10, General Code, which 
provides for the ousting of any receiver appointed for the property of any bank upou 
action by the court on the relation of the superintendent of banks. Therefore, unless 
some way be found other than those already discussed, there is no way whatever by 
which the formal dissolution of an insolvent banking corporation can be compassed. 
Yet at some point or another the corporation surely comes to an end, for its power to 
resume business would appear at the end of the liquidation to have been previously 
cut off. 

In my opinion there is presented a case where the courts would devise a remedy 
within the purview of the most appropriate statute for the purpose of serving an 
obviouA necessity. Section 11975, already discussed, seems to contemplate just such 
a situation as this. It speaks of the winding up of a corporation by proceedings in 
assignment and at least by implication creates the inference that a corporation may 
be wound up by proceedings in assignment. Without further discussion, I may state 
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that my opinion is that when the superintendent of banks has determined that the 
assets of which he has taken possession ·will certainly be insufficient to leave any 
balance for distribution among the stockholders after the payment of the cost of 
liquidation and the claims of depositors and creditors he should so represent to the com­
mon pleas court of the county in which the office of the bank was situated and should 
secure from that court a decree winding up or dissolving the corporation as such; a 
certificate of which action should be filed with the secretary of state as provided in 
section 11975. 

The foregoing is a technical discussion of the law as applicable to the questions 
which you present. It is impossible to avoid the exaction of the tax as a claim superior 
to that of the depositors, because of the provision of section 5506, General Code, above 
referred to, to the effect that such fees, taxes and penalties, "shall be the first and best 
lien on all property of the * * * corporation, whether such property is employed 
by the * * * corporation in the prosecution of its business or is in the hands of 
an assignee, trustee or receiver for the benefit of the creditors and stockholder:;; thereof." 
In my opinion the superintendent of banks in. exercising the powers and discharging 
the duties cast upon him by the statute as a liquidating agent, is such an officer as is 
contemplated by the foregoing section, although he is not specifically mentioned 
therein. Therefore, it would not be practicable, as you suggest, merely to ignore the 
matter of reports and fees and permit the tax commission to order a cancellation of 
the articles of incorporation of a hopelessly insolvent banking company; because by 
so doing certain penalties would be incurred and these penalties would be a lien superior 
to the rights of the depositors and general creditors under the section last above 
referred to. 

It is possible that the law should be amended, as it seems that the policy of the 
taxing laws of the state runs counter to that of the banking laws which seek to pro­
mote the interest of the depositors. However, there is an existing provision of law 
which might be taken advantage of to ameliorate the conditions which your letter 
discloses. I refer to section 5524, General Code, which provides as follows: 

"With the advice and consent of the commission, the attorney general 
may, b~fore or after any action for the recovery of fees, taxes or penalties 
certified to him as delinquent, under the provisions of this act, compromise 
or settle any claim for delinquent' taxes, fees or penalties so certified. 

"And all claims compromised or settled as herein provided shall be set 
forth in the annual report of the tax commission to the general assembly and 
governor, giving in detail the terms and conditions of such compromise or 
settlement." 

While I am not authorized to speak for the tax commission, on my own part I 
feel that whenever the superintendent of banks would give assurance that a banking 
corporation, the property and business of which is t$der liquidation in his hands, is 
hopelessly insolvent so that there will be nothing left for the stockholders, such a case 
would afford a proper instance for the exercise of the power of compromise; and the 
basis of such compromise should be one which would reduce the payment out of the 
assets of the bank to the minimum. 

In passing I beg leave to point out that your assumption that the annual report 
required by the statute must be made by the superintendent of banks is not clearly 
correct. The officers of the corporation have the right to make reports so long as the 
cor!Joration remains in existence which is, as already indicated, until its debts have 
been paid or its total assets distributed among creditors and depositors, unless it has 
been previously dissolved. In case the officers fail or refuse to make such report, 
then I believe, however, it would be the duty of the superintendent of banks, in order 
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to avoid incurring the penalty which might further impair the assets in his hands, to 
assume the function of a "general manager" and make the report himself. 

It is my opinion, then, upon the legal questions involved in your inquiry that 
where a bank is found by the superintendent, upon taking possession of its assets, to 
be hopelessly insolvent, he should take immediate action in the court of common 
pleas of the county in which the office of the bank is situated to secure a decree wind­
ing up the corporation, upon the filing of the certificate of which, and the payment of 
taxes then due, the corporation would be dissolved and liability for the payment of 
franchise taxes would terminate. Where, however, the superintendent finds that 
there will be a balance for distribution to the stockholders after the payment of other 
claims such action should not be taken by him, but upon the holding of the meeting 
provided for in section 742-11 a similar order of court should be taken and a like 
certificate filed. In either event the superintendent should see that proper reports 
are filed and that the annual fees thereon arc paid out of the assets up to the time of 
the filing of said certificate. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1086. 

DISTRIBUTION OF SCHOOL FUNDS AT THE RATE OF THIRTY DOLLARS 
FOR EACH TEACHER E~IPLOYED-:~mSIC TEACHERS E:\IPLOYED 
IN l\IORE THAN Ol\"'E DISTRICT ARE TO BE COUNTED AS TEACHERS 
IN EACH DISTRICT IN WHICH THEY ARE E:\IPLOYED-A VERAGE 
DAILY ATTENDANCE OF PUPILS IN DISTRIBUTION OF COM:NION 
SCHOOL FUNDS TO BE COMPUTED ON THE BASIS OF THE LEGAL 
SCHOOL YEAR-IXTEREST ON COM:\IOX SCHOOL FUND MONEY­
DISTRIBUTION OF SCHOOL FUXDS UNDER SECTION 7600, GENERAL 
CODE. 

1. Under section 7600, General Code, as amended, 104- 0. L., 159, requiring slate 
common school funds to be distributed among school districts on the basis of thirty dollars 
fO!f each teacher employed, each regular member of the teaching force of the district, though 
employed for part lime only, as in the case of musi.c and drawing teachers, is to be counted 
as a teacher. Substitute teachers or teachers elected to fill vacancies in the regular force 
are not to be counted as additional teachers. 

2. Music teachers, etc., regularly employed in more than one district are to be counted 
as teachers in each district, and each district is entitled to thirty dollars on account of such 
a teacher. 

3. Average daily attendance under section 7600 as amended, in the distribution of 
common school funds is to be computed for the time during which the schools are in session 
during the current year, but in no event less than a legal school year. 

4-. The interest on common school fund moneys received from the sale of school lands 
and constituting a part of the irreducible debt of the stale is to be distributed by the scale 
to the counties at the February seUlement, and by the county treasurer to the districts at 
the same settlement. In case more than one school district is located within the territorial 
limits of an original surveyed township, section 7'600, General Code, governs the distribu­
tion of such interest, except in parts of such districts located in the original surveyed town­
ship only, which are to be taken into consideration. In the event the territory of a school 
district is co-extensive with that of an original surveyed tiYilmship, there is no need of apply­
ing the rule of section 7600, because the district will receive all of the interest in such case. 

5. Section 7600 requires the distribution of common school funds among the districts 
of the county, to be made at the Augu8t seUlement, and it is applicable to the settlement to 
be made in August, 1914-, but the succeeding February distribution of such funds is to be 
made in accordance with the apportionment of the preceding August and need not await 
distribution 1mtil the s11cceeding August. 

CoLUMBus, OHIO, August 3, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department Auditor of Stale, 
Columbus, Ohio. 

GENTLEMEN:-! acknowledge receipt of your letter of July 9th requesting my 
opinion upon the following questions: 

"First. Is it necessary for an instructor to teach continuously during a 
legal school year in order to entitle the district to receive 830.00 provided in 
section 7600 (104 0. L., 159), General Code? 

"Second. In case a teacher in music divides his time teaching a stated 
number of hours each week in a number of districts, how shall this part of 
the state common school moneys be apportioned in the various districts in 
which he is employed? 
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"Third. For what period should average daily attendance be taken in 
estimating amount due a district? 

"Fourth. Should money received since the last distribution by a county 
treasurer under provisions of section 7 579 be disbursed as are the funds re­
ferred to in section 7600? If so, in which one of the semi-annual settlements 
should it be included (section 2689, General Code)?" 

Said section 7600, General Code, as amended, provides as follows: ' 

"After each annual settlement with the county treasurer, each county 
auditor shall immediately apportion school funds for his county. The state 
common school funds shall be apportioned as follows: 

"Each school district within the county shall receive thirty dollars for 
each teacher employed in such district, and the balance of such funds shall 
be apportioned among the various school districts according to the average 
daily attendance of pupils in the schools of such districts. If the enumern.­
tion of the youth of any district has not been taken and returned for any 
year and the average daily attendance of such district has not been certified 
to the county auditor such district shall not be entitled to receive any portion 
of that fund. The local school tax collected from the several districts shall 
be paid to the districts from which it was collected. Money received from 
the state on account of interest on the common school fund shall be appor­
tioned to the school districts and parts of districts wjthin the territot!f desig­
nated by the auditor of state as entitled thereto on the basis oi thirty dollars 
for each teacher employed and the balance according to the average daily 
attendance. All other money in the county treasury for the support of 
common schools and not otherwise appropriated by law, shall be apportioned 
annually in the same manner as the state common school fund." · 

In connection with this request you submit a letter from one of the examiners to 
the auditor of state, which seems to raise a somewhat different question, viz., as to 
when the first apportiomnent under section 7600 is to be made. I shall consider this 
as a separate and distinct question. 

As to your first two questions, I confess that they require what substantially 
amounts to a conjecture as to the legislative intention, which is not expressed in the 
section above quoted with clearness. The language is, "each teacher employed in 
such district." No test is found in the statute as to what constitutes "employment" 
within the meaning of this provision. I am of the opinion, however, that the phrase 
as a whole indicates the number of positions in a permanent teaching force, so that 
it would exclude substitute teachers employed for the purpose of filling temporary 
vacancies. 

In answer to your first question, then, I would say that in my opinion it is nec­
essary for an instructor to teach regularly during the school year in order to entitle 
the district to count him as one teacher for the purpose of receiving the $30.00 ap­
portiomnent provided for in section 7600. I observe, however, a possible distinction 
between a teacher whose services are regular and one whose services are continuous 
if by your use of the adverb "continuously'' you mean that a teacher shall serve the 
district every day, i. e., give full time. It is well understood that in certain branches 
such as music and drawing, and possibly some others, the practice is to employ a 
teacher for regular but not continuous service. That is, such a teacher may be em­
ployed in a district, the enumeration of which is not large, to teach on certain days 
of the week only; such a teacher would be a regular member of the teaching force, but 
would not in a sense be serving continuously. I am of the opinion that regularity 
rather than continuity is the test, and that a teacher who gives only a portion of his 



ATTORNEY GENERAL. 1073 

time to the district, but is nevertheless giving his services with regularity, should be 
counted as a teacher employed in the district ·within the meaning of section 7600, as 
amended. 

Fully answering your first question, then, I am of the opinion that the number 
of regular positions in the teaching force of a school district, including those positions, 
the requirements of which do not contemplate the giving of full time, is the number 
of 'teachers employed in such district," within the meaning of section 7600, as amended, 
but that substitute teachers permanently employed to fill permanent vacan('ies are 
not to be ('Ounted for this purpose. So that if a teacher should be employed at the 
beginning of the year, and should die or resign before the end of the school year, and 
a successor should be chosen, there would be an instance of one teacher and not two 
for the purposes of the section. 

The ansv>er to your second question has already been suggested. In my opinion, 
if a music teacher divides his time in the manner in which you describe, he is to be 
counted as a teacher employed in both or all of the districts, and each of the several 
districts would be entitled to a distribution of 830.00 on his behaU. 

Answering your third question, I may say that I find that the section explicitly 
requires the return of the enumeration "for any year," and in the same sentence speaks 
of the "average daily attendance" of the district. I gather, therefore, that the legis­
lative intention is that the "average daily attendance" shall be that ascertained from 
the figures for the entire school year then current, duril\g which the schools were held 
and in no event less than a legal school year. Accordingly I so hold. 

Your fourth question requires consideration of section 7579, General Code, which 
has not been amended, and which reads as follows: 

"The money which has been and may be paid into the state treasury on 
account of sales of land granted by congress for the support of public schools 
in any original surveyed township, or other district of country, shall consti­
tute the "common school fund," of which the auditor of state shall be superin­
tendent, and the income of which must be applied exdusively to the support 
of common schools, in the manner designated in this chapter." 

This section must be read in connection with the following provisions of the Gen­
eral Code: 

"Section 3227. The county auditor shall keep an account with the 
county treasurer of all sales made and leases surrendered and moneys paid 
thereon by each purchaser or lessee, and on the first day of February, May, 
August and November, in each year, make a report thereof to the auditor of 
state, whkh report shall distinguish between the amount paid in as principal 
tmd the amount paid in as interest. From the time of such report the state 
shall be liable to pay interest on all sums of principal so reported as paid. 
On receiving a certified copy of such account from the auditor of state, the 
treasurer of state may immediately draw the money paid in as principal, 
from the county treasury. The amount so reported as interest shall be re­
tained in the county treasury, and apportioned to the several civil townships 
and parts of civil townships, in the original surveyed townships or fractional 
township to which such lands belong." 

"Section 7580. The common school fund shall constitute an irreduc­
ible debt of the state, on which it shall pay interest annually, at the rate of 
six per cent. per annum, to be computed for the calendar year, the first com­
putation on any payment of principal hereafter made to be from the time of 
payment to and including the thirty-first day of December next succeeding. 
The auditor of state shall keep an account of the fund, and of the interest 
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which accrues thereon, in a book or books to be provided for the purpose, 
with each original surveyed township and other district of country to which 
any part of the fund belongs, crediti;ng each with its share of the fund, and 
showing the amount of interest thereon which accrues and the amount 
which is disbursed annually to each." 

Section 7582, as amended 104 0. L., 159. 

"The auditor of state shall apportion the .state common school fund to 
the several counties of the state semi-annually, upon the basis of the enum­
eration of youth therein, as shown by the latest abstract of enumeration 
transmitted to him by the superintendent of public instruction. Before 
making his February settlement with county treasurers, he shall apportion 
such amount thereof as he estimates to have been collected up to that time, 
and, in the settlement sheet which he transmits to the auditor of each county, 
shall certify the amount payable to the treasurer of his county. Before 
making his final settleme~t with county treasurers each year he shall appor­
tion the remainder of the whole fund collected, as nearly as it can be ascer­
tained, and in the August settlement sheet which he transmits to the auditor 
of each county shall certify the amount payable to the treasurer of his 
county." · 

"Section 7583. In each February settlement sheet the state auditor 
shall enter the amount of money payable to the county treasurer on the ap­
portionment of interest specified in section seventy-five hundred and seventy­
seven, and also enter in each February settlement sheet the amount of money 
payable to the county treasurer on account of interest for the preceding 
year on the common school fund, and designate the source or sources from 
which the interest accrued. With each February settlement sheet he shall 
transmit a cCitified statement, showing the amount of interest derived from 
the common school fund payable to each original surveyed township or other 
district of country within the county. 

"Section 2689. Immediately after each semi-annual settlement with 
the co.unty auditor, on demand, and presentation of the warrant of the county 
auditor therefor, the county treasurer shall pay to the township treasurer, 
city treasurer, or other proper officer thereof, all moneys in the county treas­
ury belonging to such township, city, village or school district." 

It i~ apparent from these sections that: 
1. The proceeds of the sale of section 16 lands constitute a trust fund, and a 

part of the irreducible debt of the state, the interest on which is to be paid out for 
the benefit of the schools of a given original surveyed township. 

2. Therefore, such interest moneys are not to be distributed to the counties upon 
any basis of enumeration. Unless the words "in the manner designated in this chapter" 
can be construed as referring to the provisions of amended section 7600, General Code, 
there is no way by which division or distribution can be made as among different 
school districts maintaining schools within a single original surveyed township. 

3. The distribution of interest on the co=on school fund is not governed by 
section 7582, but by section 7583. Section 2689, General Code, is general and does 
not specify what moneys are to be distributed at a given settlement time. It seems 
to me that section 7583 specifically answers the last part of your fourth question and 
that disbursement of interest moneys belonging to the schools of an original surveyed 
township as between the state and the county take!l place at the February settlement. 

Answering the first part of your fourth question, I beg to state that section 7600, 
General Code is the only section governing the distribution of the co=on school 
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fund within the county, i. e., to the several school districts. \\11en, therefore, at the 
Febn.ary settlement the county treasurer has received from the state the in~erest 
moneys due to the schools of a given original surveyed township, such moneys shall 
not be immediately distributed but must await the distribution provided for in sec­
tion 7600. This distribution, if among different school districts, i. e., if the property 
of the original surveyed township comprises parts of more than one school district, 
will be made on the basis outlined in s'ection 7600, regard being had, however, not to 
the number of teachers and enum~rated youth in the whole district but rather to the 
number of teachers and enumerated youth in the territory of the district embraced 
within the original surveyed township. In the event, however, that the original sur­
veyed township is co-extensive with a single school district, then the whole amount 
due is to be paid to the district and no calculations under section 7600 are neceassary. 

Answering the question suggested by the letter of your examiner, I beg to state 
that in ·my opinion "each annual settlement" as .used in section 7600, General Code, 
means and designates the August settlement. This tenp. has a w~ll defined meaning 
established by the provisions of sections 2596 and 2683, General Code. See also sec-
tion 5401, General Code. · 

The August settlement is the final distribution as distinguished from that which 
takes place in February, which is to be regarded as a partial distribution. In this 
case, however, there is an additional reason for holding that the August settlement is 
to be regarded as the annual settlement. Under the Smith one per cent. law, so­
called, and particularly section 5649-3c thereof, the expenditures of a school district 
must be provided for out of appropriations made at the beginning of each fiscal half­
year, which, in turn, must be made from moneys known to be in the treasury at 
that time. 

It follows therefore, that the moneys distributed in August are to be applied to 
the operations of the schools during the succeeding half of the school year which begins 
in September. Inasmuch as the legislature at its first extraordinary session in 1914 re­
vised the whole school code, and inasmuch as the amendment to section 7600 is a part of 
that revision; and inasmuch further as the other new laws, with respect to the schools 
will become operative in a practical sense at the beginning of the school year in Sep­
tember, 1914, it would seem at least appropriate to hold that the revised scheme of 
distribution provided for in amended section 7600 should be put into effect at the 
same time. 

I may add that there is nothing inconsistent with this conclusion in the fact that 
the current appropriation from the common school fund provides for distribution on 
the basis of the enumeration of youth. This is the distribution among the counties 
and is governed by section 7582, which still provides for apportionment upon the basis 
of enumerated yolith. The apportionment within the counties and among the school 
districts is a separate thing, and in my opinion, moneys apportioned to the counties 
under the appropriation referred to, may, without violating the appropriation, and 
without the necessity of making a new appropria~ion, be distributed within the coun­
ties at the August settlement, 1914, in accordance with section 7600, General Code. 

In holding that section 7600 designates the August .settlement as the time of 
apportioning among the several school districts of the county the amount received 
from the state on account of the distribution of the state school funds, however, I do 
not mean to indicate that the actual distribution of money must all take place at this 
time. The statute speaks of "apportionment" and in my judgment its intention is 
that the basis of apportionment shal:l be fixed annually, in August. That is to say, 
at that time the number of teachers and the average daily attendance, both for the 
school year just closing in August, shall be ascertained by the auditor, and shall become 
the basis of the distribution of funds by him for the following year. 

The requirement of the statute that $30.00 for each teacher employed be received 
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by the school districts at the time of the apportionment seems to be mandatory, and, 
in my judgment, this part of the distribution must all take place at once if there is 
sufficient money in the hands of the county and received from the auditor of state to 
make a complete distribution on the basis of employed teachers; but at the succeeding 
February settlement additional funds will be coming to the county from the state 
under the provisions of amended section 7582, General Code. This money, in my 
judgment, should be applied immediately to the support of the schools and not held 
in the possession of the county treasurer f()r ultimate distribution until the following 
August. The basis of distribution of such money is that adopted ~t the preceding 
August. If in August the entire amount due the various districts on account of em­
ployed teachers has not been distributed, the balances of such amounts due to the 
several districts should be first distributed out of the succeeding February common 
school funds moneys; then further distribution should take place on the basis of the 
average daily attendance ascertained at the preceding August settlement. If, how­
ever, at the August settlement the entire amount due the several districts on account 
of employed teachers has been distributed, then the entire distribution of the suc­
ceeding February will be on the basis of the average daily attendance. 

The conclusion just expressed is arrived at by giving a liberal interpretation to 
section 7600, General Code. That section has always provided in terms for an annual 
apportionment; yet it is my understanding that the practice has always been to make 
the actual distribution of money semi-annually. In my judgment, the legislature 
in amending section 7600, intended to preserve this practice. 

It is in accordance with this interpretation of section 7600 that I have held already 
in this opinion that the interest on the irr~ducible debt due to the schools of desig­
nated territories within the county is to be paid out to such sehools in February when 
it comes into the possession of the county treasurer by settlement with the auditor of 
state, on the basis outlined in section 7600 instead of awaiting the succeeding August 
settlement. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1087. 

REPAIRS OX SCHOOL BUILDIXG-WHEX CO:\IPETITIVE BIDDIXG FOR 
S"CCH REPAIRS :\lAY BE DISPEXSED WITH-URGEXT XEED. 

In case the slt1le building inspeclar orders repairs on a school building to be made by 
a dale certain, the impossibility of completing them by such date without dispen~ing with 
competitive bidding, etc., does not create a case of "urgent need," or for the "security and 
protection of school property" Within the meaning of section 7623, General Code, per­
mitting such bidding and other formalities to be dispensed with in such cases. 

The interests of the schools themselves, that is, the use of the building by the pupils 
with safety and convenience must be consulted in order to determine whether a case for 
dispensing with the statutory requirements exists so that if it is anlicipated that although 
the work cannot be completed before the building m11st be used for school purposes, the 
part remaining undone can be prosewted without impairing the safety and usefulness of 
the schools, the statutory requirements may not be dispensed with; otherwise they may be 
disregarded. 

CoLUMBus, Omo, August 3, 1914. 

HoN. H. STANLEY McCALL, City Solicitor, Portsmouth, Ohio. 

DEAR SIR:-On July 2nd you requested my opinion on the following question: 

"Section 7623 of the Ohio General Code provides that when a board of edu­
cation of a city school district makes repDirs to a school house that will cost 
in excess of $1,500.00, except in cases of urgent necessity or for the security 
and protection of school property, it must advertise for bids in some newspaper 
of general circulation and in two if there are that many, for a period of four 
weeks. 

"The state inspector of school houses has served notice on tp.e local board 
to make certain changes in the plumbing and toilet room equipment, drinking 
fountains, floors and ventilation systems of certain school houses by Septem­
ber 1, 1914. These conditions for which changes have been ordered have been 
known to exist for several years past by both the board of education and the 
inspector. As soon as the order was received the board having no other funds 
available, called a special election requesting authority to issue bonds in the 
amount of $115,000. The peoP.le voted favorably on same and they are now 
being advertised for sale. 

"However, the board of education is of the opinion that if it is required 
to advertise four weeks for bids that the work cannot be gotten out by Sep­
tember 1, 1914, as ordered by the inspector and that all of said work cannot 
be completed during this vacation period." 

Your question is as to whether or not the circumstances mentioned constitute a 
case of "urgent necessity" within the meaning of section 7623, General Code. 

Section 7623, General Code, is in part as follows: 

"When a board of education determines to build, repair, enlarge or fur­
nh;h a school house or school houses, or make any improvement or repair 
provided for in this chapter, the cost of which will exceed in city districts, 
fifteen hundred dollars, and in other districts five hundred dollars, except in 
cases of urgent necessity, or for the security and protection of school property, 
it must proceed as follows: " • •" 
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There is no universal rule by which one can define the term "urgent necessity" or 
the term "for the security and protection of school property" as used in this section. 
(Mueller vs. Board of Education, 11 N. P. n. s. 113.) 

Despite the fact, however, that each case must be determined upon its own con­
ditions, it is true that if the facts do not justify a finding of urgency, or that the security 
and protection of school property is at stake, failure to comply with the requirements 
of the section renders a contract void. (Mueller vs. Board of Education, supra.) 

Upon the authority of the case which I have cited, I am of the opinion that if 
the work in question can be so far completed by the time that it is necessary for the 
pupils to use the school building that it can be used by them with safety and with­
out great inconvenience, the board of education may not lawfully dispense with com­
petitive bidding. 

I agree with you that the date fixed in the order of the state inspector should not 
be controlling with respect to the question at hand, it being his practice, as you cor­
rectly state to extend the time for the completion of work in cases of this sort where 
it is undertaken and prosecuted with good faith and diligence. 

If, therefore, before the schoolhouse in question must be used by pupils for school 
purposes the next school year such changes, for example, in the floors and ventilating 
systems or otherwise as might seriously interfere with the use of the schools can be 
completed, and the remaining repairs, such as changes in the plumbing, toilet room 
equipment, drinking fountains, etc., can be 11ndertaken and prosecuted without en­
dangering the safety of the pupils of the efficiency of the schools during the sessions 
of the school, or can be done outside of school hours, in such event it would be unlaw­
ful to dispense with competitive bidding as required by section 7623. But if, on the 
other hand, and without regard to the date fixed by the inspector the work cannot be 
completed before it would be necessary to use the school building for the accommo­
dation of pupils, and if such work as would remain undone at that time would be such 
as to interfere with the use of the schools, in that event I would be of the opinion that 
the board of education might lawfully declare a case of "urgent necessity" involving 
the "security and protection of school property," and proceed without inviting com­
petitive bids. 

1088. 

Yours very truly, 
TIMOTHY S. HoGAN, 

A. ttorney Gerurral. 

DISCUSSION OF SECTION 7629, GENERAL CODE, PROVIDING FOR THE 
ISSUANCE OF BONDS BY BOARDS OF EDUCATION-OPERATION OF 
THIS SECTION UNDER SMITH LAW AND ARTICLE 12, SECTION 11, 
OF THE CONSTITUTION. 

On authority of Rabe vs. Board of Education, 88 0. S., 403, section 7629, General 
Code, providing for the issuance of bonds under certain circumstances, by boards of educa­
tion, is still in effect. This opinion discusses the present operation under the Smith law 
and article 12, section 11, of the constitution. 

CoLUMBus, OHio, August 3, 1914. 

HoN. H. F. CAsTLE, Prosecuting Attorney, Akron, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of July 16th, requesting my 
opinion upon the following question: 

"Is section 7629, General Code, in force?" 
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As bearing upon this question I quote sections 7629,7630, 7591, 7592 and 5649-2 
General Code, as follows: 

"Section .7629. The board of education of any school district may issue 
bonds to obtain or improve public school property, and in anticipation of 
income from taxes, for such purposes, levied or to be levied, from time to 
time, as occasion requires, may issue and sell bonds, under the restrictions 
and bearing a rate of interest specified in sections seventy-six hundred and 
twenty-six and seventy-six hundred and twenty-seven. The board shall 
pay such bonds and the interest thereon when due, but provide that no 
greater amount of bonds be issued in any year than would equal the aggre­
gate of a tax at the rate of two mills, for the year preceding such issue. The 
order to issue bonds shall be made only at a regular meeting of the board and 
by a vote of two-thirds of its full membership, taken by yeas and nays and 
entered upon its journal. 

"Section 7630. In no case sholl a board of education issue bonds under 
the provisions of the next preceding section in a greater amount than can be 
provided for and paid with the tax levy authorized by sections seventy-five 
hundred and ninety-one and seventy-five hundred and ninety-two, and· paid 
within forty years after the issue on the basis of the tax valuation at the time 
of issue. 

"Section 7591. Except as hereinafter provided, the local tax levy for 
all school purposes shall not exceed twelve mills on the dollar of valuation of 
t.axable property in any school district, and in dty school districts shall not 
be Jess than six mills. Such levy shall not include any special levy for a 
specified purpose, provided for by a vote of the J..leople. 

"Section 7692. A greater or less tax than is authorized above may be 
levied for any school purposes. Any board of education may make an ad­
ditional annual levy of not more than five mills for any number of consecutive 
years not exceeding five, if the proposition to make such levy or levies has 
been submitted by the board, to a vote of the electors of the school district, 
under a resolution prescribing the time, place and nature of the proposition 
to be submitted, and approved by a majority of those voting on the propo­
sition. 

"Section 5649-2. Except as otherwise provided in section 5649-4 and 
section 5649-5 of the General Code, the aggregate amourrt of taxes that may 
be levied on the taxable property in any county, township, city, village, 
school district or other taxing district, shall not in any one year exceed ten 
mills on each dollar of the tax valuation of the taxable property of such 
county, township, city, village, school di'Btdct or other taxing district for that 
year, and such levies in addition thereto for sinking fund and interest pur­
poses a.s may be necessary to provide for any indebtedness that may hereafter 
be incurred by a vote of the people." 

The last section above quoted has been amended since its orjginal enactment in 
1911. From its inception, however, it has provided maximum limitations upon the 
rate or amount of taxes levied in the territory of a taxing district, inclucling those for 
school purposes, less than the school levies, authorized by sections 7591 and 7592. 
Obviously, sections 7591 and 7592 were impliedly repealed or at least suspended by 
the statutory force of the subsequently enacted section 5649-2. 

The question then being as to whether or not the repeal or suspension of sections 
7591 and 7592 repeal or suspend section 7630, General Code, I beg to refer you to 
the case of Rabe vs. Board of Education of Canton, 88 0. S., 403,wherein it is definitely 
held that such is the case. The earlier decision of St2te ex rei. vs. Sanzenbacher, 84 
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0. S., 506, which has been cited by you, WOJild afford a basis for this conclusion, but 
it is explicitly so held in the case which I have cited. 

As stated in the language of Donahue, J., at page 409, Rabe vs. Bd. Education: 

"The provisions of sections 5649-2 et seq., in reference to the rate that 
may be levied in any taxing district, are so clearly in confiict with the prO'"• 
visions of sections 7591 and 7592, General Code, that these sections are nec­
essarily repealed by implication. That being true, section 7630, General 
Code, must fall with them, for that section provides only for the application 
of the limitation in these repealed sections to the issue of bonds under section 
7629, General Code. It is suggested in the brief of counsel for defendant in 
CITor that section 7630, General Code, is not necessarily repealed, but that, 
on the contrary, the provisions of this later legislation, limiting the rate of 
taxes that may be levied in any taxing district, should be read into this sec­
tion, instead of the specific sections named, to wit, sections 7591 and 7592, 
General Code. In answer to this it is only necessary to suggest that a law 
cannot be amended in this way. If sections 7591 and 7592, General Code, 
n.re no longer the law of Ohio, it necessarily follows thn.t section 7630, Gen­
eral Code, furnishes no rule for determining the rate of taxes"levied or to be 
levied which may be anticipated by n.n issue of bonds under the provisions 
of section 7629, General Code. 

Our attention is called to the fact that the general assembly of Ohio 
passes an act" amending sections 5649-3a, 5649-3b, 5649-3c, 5649-3d, 5649-::le 
and sections 5640-5a, 5649-5b, General Code, relating to the maximnm tax 
rate which may be levied in any one taxing district, on the same day it passed 
an act amending sections 7620 and 7625, General Code; that the former act was 
approved June 2, 1911, and the latter act was approved June 7, 1911; that 
in the act amending section 7625, sections 7629 and 7630 are referred to, and 
that, therefore, if there is to be a repeJ.l by implication, this act amending 
sections 7620 and 7625, being the later act, sections 5649-2 et seq., General 
Code, are the sections that are repealed by implication. 

"Section 5649-2 was passed May 10, 1910, and its provisions being in 
confiict with sections 7591 and 7592, these statutes were necessarily repealed 

·:~y implication. 
"Section 16 of article II of the constitution of Ohio, provides that no 

law shall be revived or amended unless the act contains the entire act re­
vived, or the section or sections amended, and the section ·or sections so 
amended shall be repealed. It therefore follows that if these statutes were 
repealed by implication by the passage of sections 5649-2 et seq., General 
Code, and of this there can be no doubt, then there could not be revived, re­
enacted or amended by any method in direct conflict with the positive pro­
hibition of the constitution. Sections 7591 and 7592, General Code, were 
not even referred to in the act amending section 7625, General Code; but it 
is claimed that as that act refers to section 7630, General Code, and section 
7630 in turn refers to sections 7591 and 7592, General Code, it clearly incH­
cates that the legislature of Ohio did not consider these sections repealed. 
The fact remains, however, that these sections were repealed by implication 
regardless of whether the general assembly recognized that fact or not." 

If, then, section 7630, General Code, is to be regarded as clearly repealed, as the 
supreme court holds, what become"s of section 7629, General Code, which is a part of 
the scheme of issuing bonds without a vote of the people? 

On this point, Donahue, J., continuing, used the following language: 
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"It is claimed on behalf of the plaintiff in error that the board of educa­
tion has no authority to issue bonds under the provisions of section 7629, 
without first submitting the question of issuing such bonds to a vote of the 
electors. 

''The history of this legislation is of very great importance in the con­
sideration of this question. The first school code of Ohio was passed by the 
legislature on May 1, 1873. Section 1 of this Code divided school districts 
into city districts of the first cla.«s, city districts of the second class, village 
districts, special districts and town~hip districts, and this di~tinction wns 
carefully observed in all the sections of the Code. Section 61 of that code 
was the original of section 7625, General Code, and specifically applied to 
the board of education of any school clistrict, except 'l. city school district of 
the first class. Section 56 of this code, a part of which is the original of sec­
tion 7629, General Code, provided that any board of eclucation of any city 
district of the first class might issue bonds in anticipation of income from 
taxes levied or to be levied. 

''On the 25th day of April,_1904, the legislature of Ohio adopted a new 
code of laws for the government of the common schools of the state of Ohio. 
In this code, adopted in 1904, the distinction between the boards of educa­
tion of the different school districts is eliminated. Section 3991, Revised 
Statutes, now section 7625, General Code, reads: 'When the board of education 
of any school oistrict determines,' etc., while the original act read:'When­
ever the board of education of any school district, except city districts of 
the first class. shall determine,' etc. Section 3994, Revised Statutes, now 
section 7629, General Code, reads: 'The board of education of any school dis­
trict may issue bonds.' The original act read: 'Any board of education of 
any school district of the first class.' 

"It is insisted that these two sections as amended apply to every board 
of education of any school district in Ohio, and ran now serve no separate or 
several purpose if a vote of the electors is necesary to authorize the issue of 
bonds under both sections; and that it clearly appears that the limitation of 
section 7629, General Code, to the amount of bonds equal to the aggregate 
of a two-mill levy on the preceding year payable from taxes levied under the 
provisions of sections 7591 and 7 592, General Code, means that to this ex- .. 
tent the board of education has authority to issue bonds without submitting '· 
the question to a vote, but when bonds are to be issued in excess of this amount, 
and to be Wid by a levy additional to the levies authorized by section 7591 
and 7592, General Code, then a vote is required 

"In view of the change in the wording of these sections from their orig­
inal form in the school code of 1873, making the provisions of each section 
applicable to all boards of education of any school district in Ohio, it would 
appear that this is the only possible purpose in retaining both sections 7625 
and 7629, General Code. Unless this distinction does obtain the rendition 
of these separate sections, applicable as amended to any and all boards of 
education, could serve no purpose whatever. The contention that the pro­
visions· in section 7629, General Code, stipulating that the bonds issued under 
that statute must be issued subject to the restriction sperified in section 
7626 and 7627, General Code, which requires that the issue of such bonds shall 
be submitted to the electors, because by the provision of section 7626, Gen­
eral Code, it is provided that 'If a majority of the electors, voting on a prop­
osition to issue bonds, vote in favor thereof, the board thereby shall be au­
thorized to issue bonds for the amount indicated by the vote' cannot be 
sustained in view of the provisions of section 7628, General Code. This sec­
tion authorizes a tax levy in addition to the maximum levy authorized by 
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sections 7591 and 7592, General Code, for the purpose of providing for the 
payment of the principal and interest of the bonds issued under the authority 
of the next three precetling sections when the proposition to issue such bonds 
has been approved by a majority vote of the electors, while section 7630, 
General Code, provides that the tax that may be levied for the payment of 
principal ·and interest of bonds issued under section 7629, General Code, shall 
not exceed the levy authorized by sections 7591 and 7592, General Code; so 
that if in both cases the question of the issue of bonds is to be submitted to 
the electors, there would be no reason whatever for the separate provisions 
of sections 7628 and 7630, General Code. 

"Conceding then the authority of the board of education to issue bonds 
under the provisions of this section, without first submitting the question of 
their issue to a vote of the electors of the school district, how stands this case? 
This school code of 1873, and its successor of 1904, were designed to cover the 
whole subject-matter. The sections therein were related to each other and 
mutally interdependent one upon the other. The provisions of section 7629, 
General Code, were modified, aided and restricted by the provisions of sec­
tions 7626, 7627, 7630, 7591 and 7592, General Code. These-material parts of 
this code being no longer in force or effect, the whole plan and scheme is weak­
ened and possibly destroyed. 

"If section 7629, General Code, has survived the wreck of the plan pro­
vided by the school code of 1904, for the issuing of bonds by the board of ed­
ucation, it is not only bereft of its fellow sections of that code in reference to the 
same subject-matter, but it is deprived of the aid of their. correlative provi­
sions with reference not only to the issuing but to the retirement of bonds." 

Thereupon the judge who writes the opinion proceeds "to discuss the possibility 
of providing for the interest and sinking fund requirements of the particular bond 
issue involved in the case in addition to the levies for current expenses, and at least, 
for the purpose of argument, seems to take the view that there is authority to issue 
bonds under section 7629, provided the limitations of that section are not exceeded, 
and provided also that the interest and sinking fund requirements can be taken care 
of within the Smith law limitaiion without impairing current levies. His conclusion 
is that u'nder the facts of the case adequate provision for the retirement of the bonds 
could not be made within the Smith 1 aw limitations if the sinking fund levies were 
postponed to the current expense levies. 

It appears, therefore, that the court has distinctly held that section 7630, General 
Code, was repealed in 1911 because of the inconsistencies existing between its pro­
visions and those of the then enacted Smith law. On the other hand, it appears that 
the court did not consider that section 7629 had been similarly repealed; for if that 
had been the court's conclusion, the portion of the opinion last above quoted would 
not have been necessary. The general rule is that a later statute will repeal or modify a 
former statute only to the extent that the two cannot be htumonized. In my opinion, 
and I think in the opinion of the supreme court, as indicated by the decision iin the case 
cited, it is possible to reconcile section 7629 with the Smith law and to. preserve the 
essential legislative idea embodied originally .in sections 7629 and 7630, except in so . 
far as that idea is modified by the Smith law. That is to say, the power to issue bonds 
without a vote of the electors continued to exist after the Smith law was passed. as 
provided for in section 7629, but the limitation upon the right to isshe bonds, gro~·ing 
out of a limited levying power, is to be found now in the provisions of the Smith law 
instead of the provisions of section 7630. In other words, the board of education 
could, after the passage of the Smith law, issue bonds in an amount not exceeding a 
levy of two mills on the duplicate for the preceding year under section 7629, provided 
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t could meet the interest and sinking fund requirements of the bonds by levying taxes 
· n addition to those for current needs "ithin all the limitations of the Smith law. 

Subsequently in 1914, viz., in the aet found in 104 0. L., 12, the general assem­
bly so amended section 5649-1 as to require that interest and sinking fund levies should 
be placed upon the duplicate "before and in preference to all other items, and for the 
full amount thereof." It Reems that the effect of this legislation is to reverse the rule 
laid down in the Rabe case and to do away with the necessity of determining whether 
or not there is a margin, so to speak. between the amount of the levy which the board 
of education will require for current needs and the total amount which, under the prac­
tical operation of the Smith law limitations it may levy within the district. If that 
is the case, of course the only limitation upon the power to issue bonds without a vote 
of the people other than that specifically set forth in section 7629 is the difference 
between the amount which can be levied for all purposes and the amount already re­
quired for sinking fund purposes; it being possible, apparently, to incur indebtedness 
without reference to the needs of the district for current expenses. The question 
presented in your letter, however, does not require me to pass upon this question and 
I express no opinion in respect to it. 

There is another similar consideration which may be mentioned. The Rabe case 
was decided under the state of the law as it existed prior to the adoption of article XII 
section 11, of the constitution. The court distinctly states in the opinion that that 
section of the constitution does not enter into the case then before it (see page 422). 
There are certain states in the union, the constitutions of which contain provisions 
similar to that of article XII, section 11, and in addition provide limitations upon the 
levyi,ng power similar to those found in the Smith law. In these states it has been 
held that where provision cannot be made for levying and collecting the tax necessary 
to meet the interest and sinking fund requirements of the bond issue because of the 
effect of the limitations upon the levying power, the bonds, to the extent that their 
interest and sinking fund requirements would necessitate such excessive levy, are 
void; or at the very least could be enjoined by such an action as that of Rabe vs. Board 
of Education, for example. 

1 need not discuss this feature of the case you present further, because your ques­
tion is, as already stated, limited to the single proposition as to whether or not section 
7629 of the General Code is in force. 

Having reached the conclusion then, that the section about which you inquire 
was not repealed by the Smith law, and being of the opinion that subsequent legiR­
lation and the subsequent adoption of the constitutional amendments in question have 
not affected the question, I am of the opinion that at the present time said section 
7629, General Code, is in force and, subject to the implied limitations which I have 
discussed, may be looked to by a board of education as authority to issue bonds with­
out a vote of the people. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1089. 

PRIVATE El\IPLOYMEKT AGENCY-CONTRACT WITH RAILROAD COJ\1-
p ANIES TO FURNISH LABOR. 

A firm contracting with railroad companies and others in Ohio to furnish laborers to 
such companies is within the purview of sections 886 and 893, Oeneral Code, and mu.~t 
therefoTe be construed as a private e?ll1Jloyment agm1cy. 

CoLUMBus, Omo, August 10, HJ14. 

RoN. KENT P. JoHNSON, Prosecuting Attorney, Kenton, Ohio. 

D~JAH Sm:-Under date of July 2!), 1!)14, you request my opinion as follows: 

"Does the following state of affairs bring a person or firm within the 
definition of section 893, General Code? 

"The person or firm desires to contract with rnilw:1y companies and 
others in Ohio to furnish laborers to such company. No registration fee is 
to be charged and no applications taken. The person or finn does not offer 
itself as an institution to secure positions or jobs for laborers, but solely as 
an institution to furnish laborers to such railway companies and others. 

"In examining the sections relating to employment agencies, it has 
seemed to me that they were designed for the protection of laborers and not 
for any other purpose. The foregoing would indicate to me that the person 
or firm does not intend to exploit laborers in any way and therefore the busi­
ness would not come within the purview of section 893." 

Section 886, General Code, is as follows: 

"No person, firm or corporation shall open, operate or maintain a private 
employment agency for hire, or in which a fee is charged an applicant for 
employment or an applicant for help without obtaining a license from the 
commissioner of labor statistics and paying to him a fee according to the 
population of the municipality as shown by the last preceding federal census 
* * *" . 

Section 893, General Code, is as follows: 

"Except an employment agency of a charitable organization, a person, 
firm or corporation, furnishing or agreeing to furnish employment or help 
* * * shall be deemed a private employment agency, and subject to the 
laws governing such agencies." 

It will not be denied that the person, firm or corporation in question makes it a 
practice to agree to furnish help, and that while it does not charge what may possibly 
be properly regarded as a registration fee, it does contemplate making a charge and 
realizing a profit for the furnishing of help to the railroad companies in question. 
Such a charge may be regarded as the charging of a fee within the broad comprehen­
sion of that term, and within its meaning, as the word is employed in the statutes 
above quoted. 

While perhaps no regulated. form of rece1vmg specific or actual applications is 
followed, nevertheless, I have no hesitancy in concluding that the co-contracting 
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parties, to wit, the railroads, may be deemed applicants for help without doing viole>nce 
to that tenn aR the same i9 employed in these statutes. 

I am, therefore, of the opinion that the firm in question charge>s applicants for 
help, a fee for supplying such help, and tlmt compliance by it mubi be made with the 
Rtat utes relating to employment agencies. 

1090. 

Very truly yours, 
TIMOTHY S. HoaAx. 

Allorney GrnPml. 

RIGHT TO TAKE EARXIXGS OF PRISOXERS COXFIXED IX THE OHIO 
PENITENTIARY FOR COST OF CONVICTIOX-GARXTSHEE PRO· 
CEEDIXGS-EXE:\IPTIOX ALLOWED PRISONERS. 

The earnings of prisoners at the Ohio penitentiary cnnnot be sei~ed to satisfy a judg­
ment for costs of conviction, lmt proceedings in aid of execution or garnishee proceedings 
against the warden may be h(l{l for such purpose, to take the money belonging to such 
prisoners and in the hands of the warder~ when such money has been brought· to the peni­
tentiary l1y such pri~oners, or has been sent to them by others during the period of their 
imprisonment. 1Vhen such proceedings are had, the 71risoners are l"ntilled to 1/w sam,. 
I'Xl'1117Jiious in rarh case as though they were free men. 

CoLUMBUS, OHio, August 10, 1914. 

HoN. A. V. DoNAHEY, fluditor of Siate, Columbus, Ohio. 

DEAH S1'n:-I have your letter of May 26, 1914, as follows: 

"Do homestead exemptions run against executions for costs of convic­
tion in felonies? 

"Are the funds standing to the credit of convicts who are not heads of 
families subject to execution for the costs of conviction? (Some of this money 
comes with them to the penitentiary, some of it is sent to them by friends, 
and some of it is earnings.) 

"If these funds are subject to execution for such purposes, who should 
issue the writ, and what should the proceedings be to reimburse the state which 
has paid the costs?" 

The first question presented by your inquiry is whether or not the state, after 
having paid the costs, may recover from the prisoner. 

Sections 13726 and 13727 of the General Code read: 

"Section 13726. When the clerk certifies on the cost-bill that execution 
was issued according to the provisions of this chapter, and returned by the 
sheriff "No goods, chattels, ln.nds or tenements, found whereon to levy," the 
warden of the penitentiary shall allow so much. of the cost-bill and charges for 
transportation as is eorrect, and certify such allowance, which shall be paid 
by the state. 

"Section 13727. L""pon the return of the writ against the convict, if an 
amount of money has not been made sufficient for the payment of the costs 
of convidion, and no additional property is found whereon to levy, the clerk 
shall so certify to the auditor of state, under his ~eal, with a statement of the 
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total amount of costs, the amount made and the amount remaining unpaid. 
Such amount so unpaid as the auditor finds to be correct, shall be paid by the 
state, to the order of such clerk." 

In the case of Libby vs. Nicola, 21 0. S., p. 414, one Hosea W. Libby w2s received 
by the penitentiary on March 13, '66, to serve eight months for manslaughter, and 
was later pardoned by the governor. Prior to the time he --vas received at the peni­
tentiary, an effort was made to compel him to pay the q-· o; or" prosecution, but the 
sheriff made a return of "no property found" and the state paid the costs. After he 
was pardoned, he brought suit to restrain the collection of a judgment rendered against 
him for the cost of the prosecution, claiming that he was released from the judgment 
for costs by virtue of the pardon from the governor. In that case it was held that 
such pardon did not operate to release him from the judgment for costs. 

In the case of Anglea vs. Commonwealth, 10 Gratton (Va.) 696, it was held that 
where a person convicted and sentenced for a felony and afterwards given a pardon 
hy the governor, releasing him from all pains, penalties a)ld forfeitures, incurred by 
the conviction of sentence, such pardon did not release such person from the costs 
where an execution for such costs had been issued previous to the pardon. The court 
said at page 201: 

"The right to enforce payment of costs is a mere incident to the convic­
tion, and thereby vested in the commonwealth for the sole purpose of replacing 
in the treasury the amount which the defendant -himself has caused to be 
withdrawn from it, and it can make no substantial difference whether the 
money is going directly to the witness and others who are entitled to be paid 
for their services in the prosecution or the commonwealth having paid them, 
stands by substitution in their place." 

These cases, I think, make it clear that after the state has paid the costs in a 
felony case by virtue of the provisions of sections 13726 and 13727, it may recover 
such costs from the prisoner at a later date if property is found upon which levy may 
be made. 

In your letter you state that the prisoners in the Ohio penitentiary have funds 
standing to their credit, some of which they bring with them to the penitentiary, some 
of which is sent to them by their friends, and some of which they earn by their labor 
while behind the prison walls. Some of these prisoners are the heads of families and 
others are not, and you ask in what cases, if any, the state may recover the costs. 

House Bill No. 133, passed February 25, 1913 (103 0. L., p. 65) provides in part: 

"That section 2183 of the General Code be amended and supplemented 
by additional sections 2183-1 and 2183-2 to read as follows: 

"Section 2183. Under the direction of the state board of administra­
tion the warden may employ a portion of the convicts in the manufacture of 
articles used by the state in carrying on the penitentiary, procure machinery 
and prepare shop room for that purpose. He may also employ a portion of the 
convicts in the preparation and manufacture of any or all forms of road making 
material for use in the construction, improvement, maintenance and repair of 
the main market roads and highways within the state of Ohio. For such pur­
poses the state board of administration is authorized with the approval of the 
governor to purchase the necessary land, quarries, buildings, machinery, and 
to erect buildings and shops for said purposes, and employ such persons as 
may be necessary to instruct the convicts in such manufacture. The terms 
and manner of employment of such persons shall be fixed and determined by 
the board. 
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"Section 2183-1. A strict account shall be kept of the labor of such 
convicts so employed or assigned to the manufacture ohmch articles, or road 
making material. Such convicts· may receive credit for such portions of the 
amount of theii- labor as the board deems equitable and just, taking into 
account the character of the prisoners, the nature of the crime for which they 
are imprisoned, and their general deportment. Such amount so determined 
shall be credited to ;J.ch prisoner as his earnings, and it may be paid to him 
or his family, or thost uependent upon him, in such amounts, at such time, and 
in such manner, as such board deems best; but at least ten per cent. of such 
earnings shall be kept for and paid to such convict at the time of his dis­
charge. The warden, with the approval of such board, for a violation of the 
rules, want of propriety, or other misconduct, may cancel a portion of such 
credit or credits." 

House Bill No. 612, passed April16, 1!)13, 103 0. L., 551, provides as follows: 

"BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE 
STATE OF OHIO: 

"Section 1. That section 1866 of the General Code be amended to read 
as follows: 

"Section 1866. For the purchase of material and machinery used in 
manufacturing industries, and for providing a fund out of which prisoners 
confined in penal institutions may be paid a portion of their earnings in the 
manner hereinafter provided, a special appropriation shall be made to be 
known as the manufacturing fund.. Receipts from the sales of manufactured 
articles shall not be turned into the state treasury, but shall be credited to 
said fund, to be used for the purchase of further materials, machinery and 
supplies for such industries, and for payments to convicts or their families as 
hereinafter provided and the board of administration shall make a full 
monthly report of the products, sales, receipts, disbursements and payments 
to and from said fund to the state auditor. 

The board of aclministmtion may place to the credit of each prisoner 
such amount of his earnings as it deems equitable and juf?t: taking int.o con­
Ricleration the character of the prisoner, the nature of the crime for which he 
was imprisopecl and his general deportment. Such credit shall not exceed the 
difference between the cost of maintaining such prisoner and the amount his' 
labor, in the opinion of the board of administration, is reasonably worth. 
The earnings so credited to such prisoner shall be paid to him or his family out 
of said manufacturing fund at such time, in such manner and in such amounts 
as the board of administration directs. The board of administration may 
cancel all or any portion of the earnings credited to a prisoner, for violation 
of rules, want of propriety or any other reason which in its judgment 
justifies such action." 

In the above acts are found the only pro,·ision in the Ohio statutes for the pay­
ment of earnings to prisoners. From a read,ing of them it will be seen that all such 
earnings, with the exception of the ten per eent. referred to in section 2183-1, supra, 
may be cancelled in whole or in part by the warden of the Ohio State penitentiary, at 
any lime prior f.o the clay upon which they are paid to the prisoner, which day under 
the rules of the pcnjtentiary, is the d~y t'f the prisoner's discharge from the institu­
tion. The amount which the prisoner is to receive is not determined until it is paid to 
him upon that day and the prisoner is then a free man. If the state, after this time, 
believes the ex-prisoner has prope1ty out of which the cost of conviction can be recov-
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ered, and desires to recover the same. it must locate the ex-prisoner and proceed against 
him in the same manner as it would had he never been imprisoned. 

As to the ten per cent. referred to in Section 2183-1, supra, this is to be held for 
the prisoner until the day of his discharge and I am of the opinion that the legislature 
in making provision for such payment, intended to afford the prisoner an opportunity 
to equip himself to some extent financially, for a new start in the world upon his release. 
It would therefore be clearly contrary to the legislative intention to hold that this 
money could be seized by the state in satisfaction of the cost of conviction, and it is 
accordingly my opinion that this money is exempt from sequestration. The situation, 
however, is different as to the money which the prisoners biing with them to the peni­
tentiary or which is sent to them by friends or relatives during the tenn of their im­
prisonment. This money is the property of the prisoner in the custody of the warden 
during the prisoner's confinement and it is my opinion that it can be reached by pro­
ceedings in aid of execution or by garnishee proceedings under section 11829 of the 
General Code, which reads: 

"The service of process of garnishment upon the sheriff, coroner, clerk, 
constable, master commissioner, marshal of a municipt>l corporati~n, or other 
officer having in his possession any money, claim or other property 
of the defendant, or in which the defendant has an interest, shall bind 
it from the time of service, and be a legal excuse to such officers, to the extent 
of the demand of the plaintiff, for not paying such money or delivering such 
claim or property to the defendant, as by law, or the terms of the process in his 
hands, he would otherwise be bound to do." 

since the term "other officer" is broad enough to include the warden of the Ohio peni­
tentiary. 

No l:iard a.nd fast rule can be laid down which would cover all cases where prisoners 
have such money to their credit on deposit at the penitentiary and inasmuch as the 
prisoners in the penitentiary are entitled to the same exemptions in such proceedings 
as they would have been entitled to before their imprisonment, the question of whether 
or not the state can r-ecover from the different ptisoners must depend upon the facts 
of each individual case. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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RIGHT OF CO:\DIOX PLEAS COURT TO APPOIXT ATTOR~'EY, A :'\OX­
RESIDENT OF THE CO"GXTY AS EXA:\IIXER OF TITLES-RIGHT OF 
S"GCH EXA:\IIXER OF TITLES TO REPRESEXT PARTIES IX PRO­
CEEDIXGS IX REFEREXCE TO LAXD TITLES. 

The common pleas court has aulhority to appoint a competent altorney at law, with 
skill and experience in the examination of titles to real estate, as examiner of title, eL·en 
though such an attorney be a non-resident of the county wherein he is appointed. 

If 'ffUJTe than one examiner of title has been appointed in a county, under the land 
registration act, none of such examiners is permitted, by law, to represent any of the inter­
ested parties in 1·eal estate proceedings wherein registration is involv~d, or in any suit 
relating to registered lands. This precludes any examiner from acting in any registration 
proceeding, or in any suit relating to registered land, even though title thereto has been 
referred to one of the other examiners for examination. 

CoLu~mus, Omo, August 10, 1914. 

HoN. I. H. BLYTHE, Prosecuting Attorne?.J, Carrollton, Ohio. 

DEAR Sm:-Under date of July 13, 1914, you presented the following inquiries: 

"1. If no attorney in a county will accept the position of examiner 
of titles under the land registration system, 103 Ohio Laws, 914, what can 
be done in regard to the matter? 

"2. Can the common pleas judge appoint two attorneys to act as 
examiners under the land registration act, with the understanding that if 
one acts as attorney in a land sale the other may act as examiner in such 
sale?" 

Section 3 of an act to provide for the settlement, registration, transfer and assurance 
of land titles, 103 0. L., 914, provides that: 

"The common pleas court in each county shall appoint, subject to re­
moval at any time by and at the will of said court, one or more examiners 
of title who shall be officers of the court, and who shall be competent attorneys­
at-law, with skill and experience in the examination of titles to real estate, 
each of whom, before entering on the discharge of his duties, shall give a bond 
payable to the state of Ohio for the use of whom it may concern in an amount 
and with such sureties as shall be approved by a judge of said court * * * 

"No examiner of titles shall in any way act as attorney for or represent 
any party or person in interest, in any matters in any way relating to proceed­
ings to register title to land, or any interest or estate therein, or lien or charge 
thereon, or in any. suit or p10ceeding relating to registered land." 

It is apparent from an examination of the first sentence of the foregoing quotation 
that there is no requirement that the examiners of title shall be residents of the county 
wherein they are appointed, therefore, if the attorneys within the county decline to 
act as examiners of title I see no reason why the common pleas court may not appoint 
non-residents to act as such examiners, provided, of course, that they possess the 
statutory qualifications, viz.: that they "shall be competent attorneys-at-law with 
skill and experiem·e in the examination of titles to real estate." The situation is akin 
to that arising upon the appointment of court stenographer. 
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2. The common pleas court may, under the foregoing quoted section, appoint 
as many examiners of title as it deems proper, but I do not think that any examiner 
of titles is permitted by law to represent any of the interested parties in real estate 
pr.oceedings wherein registration is involved, or in any suit relating to registered land. 
The language seems to be extremely plain that no examiner of titles sh9ll in any way 
act frtJ attorney for or represent any party or person in .interest, in any matters in any 
way relating to proceedings to register title to land or any suit or proceeding relating to 
registered land. There has been no narrowing, in any other provision of the law, of 
the broad exclusion contained in section 3. When it is stated that no examiner 
shall in any way act in any matter relating to proceedings to register title or to registered 
land it was intended to prohibit an examiner of titles from acting as an attorney in a 
case where his co-examiner would report upon the title. 

The history of the law throws some light upon this question. From this it will 
be found that the clause in question was a compromise made to meet objections of 
those who were opposing the bill. Mr. Jones, who drafted amended house bill No. 
17, states that following the last word "land" of the present section 3, he had inserted 
in said bill the following language: 

"in which he may be called upon to in any way act in his capacity as examiner 
of titles." 

This provision would have permitted an examiner to act as attorney in all cases 
where he was not called upon to serve as examiner. The opponents of the bill in­
sisted that an examiner should not engage in the practice of law involving registration, 
claiming that it would give him an undue advantage over other attorneys. As a com­
promise the quoted clause was omitted, leaving the matter as it now stands, viz.: that 
an examiner of titles is prohibited from acting as attorney in that class of cases in which 
he might or could be called upon to act officially. 

1092. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SANITARY POLICE PENSION FUND INCLUDED WITHIN WORKMEN'S 
COMPENSATION ACT. 

Sanitary policemen in cities maintaining a sanitary police pension fund are included 
within the workmen's compensation act, and are not within the statutory proviso excluding 
from the operation of said act policemen and firemen in eities having established police­
men's and firemen's pension funds. 

. CoLUMBUs, OHIO, August 10, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Under date of July 16, 1914, you presented the following state­

ment and inquiry: 

"A member of the sanitary police force of an Ohio city, which maintains 
a pension fund for sanitary policemen, was killed while in the course of his 
employment. 

"Should compensation be paid to the dependents of the deceased sanitary 
policeman out of the state insurance fund, the county in which said city is 
situated having paid its contribution into the fund as required by law?" 
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When you state that the county paid its contribution into the state insurance 
fund, I n;.sume that you mean that the amount of premium turned over by the county 
treasurer upon the warrant of the county auditor to the state insurance fund included 
the sum due from the municipality wherein the sanitary policeman was employed 
and consequently shall render the opinion upon this basis. 

Section 14 of the workmen's compensation act, 103 0. L. 72, defines "employe,'' 
''workman" and "operative" as: 

"Every person in the service of the state, or of any county, city, town­
ship, incorporated village or school district therein, including regular mem­
bers uf lawfully constituted police and fire departments of cities and villages, 
under any appointment or contract of hire, express or implied, oral or written, 
except any official of the state, or of any county, city, township, incorporated 
village or school district therein. Prouided that nothing in this act shall apply 
to policemen or firemen in cities where policemen's and firemen's pension funds 
are now or hereafter may be established and maintained by municipal authority 
under existing laws." 

The sole question here to be determined is whether the proviso excluding police­
men and firemen in cities where policemen's and firemen's pension funds are estab­
lished includes sanitary policemen. Sections 4600 et seq. provide for the creation of 
a firemen's pension fund and sections 4616 et seq. authorize the establishment of a 
police relief fund, which, no doubt, the general assembly had in mind when it referred 
to a police pension fund. Sections 4632 et seq. are authority for the maintenance of 
a sanitary police pension fund. The fact that these funds are authorized by separate 
enactments shows that the general assembly recognized the distinction between them, 
and was under the impression that sanitary policemen were not to be included within 
the term "police department," as, otherwise, there would have been no necessity for 
providing by separate statute for the creation of a sanitary police pension fund. This 
is true because if sanitary policemen were members of the police department they 
would be entitled to the benefits of the police relief fund, and there would be no ne­
cessity for the establishment of a separate pension for them. 

Having recognized the distinction between policemen and sanitary policemen, in 
other provisions of the law, it would seem that the general assembly must be regarded 
as having had in mind this distinction, and when it referred to a police pension fund 
it did not intend to include, within that term, a sanitary police pension fund. Force 
is added to this reasoning by the first sentence of section 14, as herein quoted. It 
will be observed that it c.ontains the language "including regular members of lawfully 
constituted police and fire departmentB." Here again sanitary police are omitted. 
The use of the word "department," in this connection, is of some importance when we 
remember that under the law there is no such thing ns sanitary police department. 

Section 4411, authorizing the appointment of persons for sanitary duty, expressly 
states that these persons shall "be known as the sanitary police." X ow, the fact that 
reference is made in one section of the law to what must be regarded as the regular 
police deportment indicates that this was the character of policemen which it had in 
mind in the proviso. In other words, construing this section as a whole, it seems 
reasonll.bly clear that the legislature was considering regular policemen and did not 
have in mind sanitary policemen. 

\Yhile, perhaps, every reason that would justify the exemption of regular police­
men, who are paid through a pension fund, from the operation of the workmen's com­
pensation act would be applicable to sanitary policemen where a fund of tllis character 

is maintair.ed, r.everthele~s, the rule of reamn cannot be applied to statutes which are 
plain upon their face. Rules of construction are only to he c,pplied when the language 
of the law is ambiguollll or indefinite and uncertain of character. \Yith the wisdom 
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or policy of laws, courts are no~ concerned, and when a statute is plain upon its face, 
no resort should be had to subtilty or refinement of reasoning in order to add to 
or detract from its scope. 

It has been suggested that if the legislature intended to exclude any particular 
kind of policemen, the exclusion should have been expressed, and that in as much as 
no exception was made after the word "policemen" in the compensation act, this W9S 

meant to irtclude all kinds of policemen, the distinguishing characteristic being whether 
or not pension funds were established. This reasoning does not strike me as being 
especially forcible as it seems to me that the word "policemen" was intended by the 
statute to include members of a regularly constituted police department, sanitary 
policemen being definitely known to the law and recognized as a body of men separate 
and distinct from the regular policemen. The modifying adjective "sanitary" is used 
wherever these policemen are referred to in the statute, and the omission of such ad­
jective in ·the law here under consideration would indicate such character of police­
men were to be excluded rather than included. In other words, inclusion rather than 
exclusion should be expressed if the general assembly desired to accomplish the result 
of bringing sanitary policemen within the proviso. The exemption in the proviso 
is specific in its terms and should not be extended beyond its letter. As the statute 
in question is remedial in its nature and should be given broad inclusive scope, it seems 
to me that there should be a clear expression of intention to exempt from its operation 
any class of public employes before there is justification for holding to that effect. 
The proviso should not be extended by implication. · 

Wi~h these considerations in mind, I am of the opinion that sanitary policemen 
are included within the expression "every person in the service of," etc., and conse­
quently compensation should be paid to the dependents of such sanitary policemen 
as are killed in the course of their employment. 

1093. 

Very truly yours, 
TI.M01'HY s. HOGAN, 

Attorney fleneral. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS IS THE PROPER AUTHORITY 
TO ENTER INTO CONTRACTS FOR THE VILLAGE ELECTRIC LIGHT 
PLANT--sUBJECT TO STATUTORY PROVISIONS WITH REFERENCE 
TO COMPETITIVE BIDDING. 

'l'he board of trustees of public affairs is the proper a1tlhority to enter into contracts 
for the purchase of machinery and equi1nnent for the village electric light plant, or for the 
repair thereof. This is true where the expense of such machinery and e']uipment and the 
repair of such plant is to be przid out of the proceeds of a bond issue made by the 1•illage. 

Contracts for such purposes calling for an expenditure of more than 8500 are su/,jec( 
to the statutory provisions tvith reference to competitive bidding. 

CoLUMBus, OHio, August 10, 1914. 

RoN. JAMES J. WEADOCR, Prosecuting Attorney, Lima, Ohio. 

DEAR Sm:-As previously acknowledged I have your favor of July 24, 1914, asking 
opinion of me in which you say: 

"The village of Spencerville in this county recently voted on and now 
are about to iosue bonds in the sum of 810,000.00, the money from said bond 
issue to be used for the purpose of repairing the village electric light plant. 
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bhould the contracts for the purehase of the necessary machinery, etc., be 
entered into by the board of public affairs of ffiid Yillage, or by the common 
council? A dispute has arisen, I am informed by the mayor of the village, 
between these two bodies as to which has the authority to spend the money 
raised by the bond issue." 

By the provi,ions of section 3618, General Code, municipal Porporations have 
power to establish, maintain and operate light, heating and power plants, and to furnish 
the munidpality and the inhabitants thereof "ith li!!ht, heat and power. 

Section 4357, General Code, provides among other things that in each v.illage 
in which an electric light plant is situated, or when council orders an electric light 
plant, it. (council) shall establish at such time a board of trustees of public affairs for 
the village, which shall consist of three members, residents of the village, who shall 
be elected for a term of two years. 

Section 4361, General Code, as amended (103 0. L., 561), provides as follows: 

"The board of trustees of public affairs shall manage, conduct and control 
the waterworks, electric light plants, artificial or natural gas plants, or other 
similar public utilities, furnish supplies of water, electricity or gas, collect 
all water, electrical and gas rents, and appoint necessary officers, employes and 
agents. The board of trustees of public affairs may make such by-laws and 
regulations as it may deem necessary for the safe, economical and efficient man­
agement and protection of such work'l, plants and public utilities. Such by­
laws and regulations, when not repugnant to the ordinances, to the constitu­
tion or to the laws of the state, :;:h:ctll have the same validity as ordinances. 
For the purpose of paying the expenses of conducting and managing such 
waterworks, plants and public u~ilities of making necessary additions thereto 
and extensions thereof, and of making necessary repairs thereon, such trustees 
may assess a water, light, power, gas or utility rent, of sufficient amount, in~uch 
manner as they deem mobt equitable, upon all tenementR and premises supplied 
with water, light, power, or gas, and, when such rents are not paid such 
trustees may certify the same over to the auditor of the county, in which such 
village is located, to be placed on the duplicate, and collect as other village 
taxes, or may collect the same by actions at law in the name of the village. The 
board of trustees of public affairs shall have the same powers and perform the 
~arne duties as are possessed by, and are incumbent upon, the director of 
public service, as provided in sections 3955, 3959, 3960, 3961, 3964, 3965, 3974, 
3981, 4328, 4329, 4330, 4332, 4333, 4334 of the General Code, and all powers 
:wd duties relating to waterworks in any of these sections shall extend to and 
include electric light, power and gas ·plantR and such other similar public 
utilities, and such boards shall have such other duties us may be prescribed 
by law or ordinance not inconsistent herewith." 

I recently held in the case of a village owning an electric light plant which desirerl 
to purchase electric current for furnishing light to the village and its inhabitants, 
rather than to generate the same at its own plant, that the contract for the purc-hase 
of tiurh electric current ~hould be entered into on behalf of the village by the council, 
and not by the board of tru~iees of public affair». This conclusion followed on the 
con~ideration that prior to the enactment of the amendatory provisions of section 
380!l, General CodP, 103 0. L., 526, no authority waR vested in municipal corporations 
to pun·ha~P eleetrie l'Urrcnt for such purpmc", and, on the further consideration, that 
the amendatory provi~ions of bection 3809 expressly authorize the contract for pur­
chafe of eleetric eurrent tube made by the council of tt village purehasing the same. 

The question here presented, however, is one "ith respect to the purchase of 
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machinery and equipment for the electric light plant itself, a utility which is under 
the sole control and management of the board of trustees of public affairs. 

Section 4361, General Code, above quoted in full, confers on the board of trustees 
of public affairs of villages all powers and duties ·with respect to both waterworks and 
electric light plants which have been conferred upon the director of public service 
in cities relating to waterworks by the particular sections of the General Code therein 
designated. One of the sections so designated in this connection is section 4361, 
General Code, as amended, is section 3961, which provides as follows: 

"Subject to the provisions of this title, the director of public service may 
make contracts for the building of machinery, waterworks buildings, reservoirs 
and the enlargement and repair thereof, the manufacture and laying down 
of pipe, the furnishing and supplying with connections all necessary fire 
hydrants for fire department purposes, keeping them in repair, and for all 
other purposes necessary to the full and efficient management and construction 
of waterworks." 

It is entirely clear, therefore, that the board of trustees of public affairs in villages 
is vested with all the powers and subject to ail the duties with respect to the manage­
ment and control of utilities of this kind as fully as is the director of public service in 
cities, and that the contracts for the purchase of necessary machinery and equipment 
for the electric light plant of this village are to be entered into by the board of trustees 
of public affairs rather than by the council of the village. In making contracts for 
the purchase of machinery or other equipment, calling for an expenditure exceeding 
$500.00, such contracts can be entered into only after competitive bidding in a manner 
provided by the statute in such cases. 

1094. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RIGHT OF COUNTY COMMISSIONERS TO CONTRACT WITH THE OHIO 
SANITORIUM FOR THE CARE OF TUBERCULOSIS PATIENTS. 

The county commissioners are without authority in law to contract with the Ohio 
Sanitorium for the care and treatment of tuberculosis patients. 

CoLUMBUs, OHIO, August 10, 1914. 

HoN. L. T. Cu9~n.EY, Prosecuting Attorney, Mt. Vernon, Ohio. 
DEAR Sm:-I have your letter of June 1, 1914, as follows: 

"Can the board of county commissioners, of any Ohio county, legally pay 
the cost of maintaining and supporting a patient in the Ohio state sanitorium, 
located near l\It. Vernon, Knox county, Ohio, unless such patient is or has 
been until removal to said sanitorium, an inmate of the county infirmary? In 
other words, can any resident of Knox county suffering from pulmonary 
tuberculosis, although not an inmate of the county infirmary, compel the 
board of county commissioners of the said Knox county to pay the expense of 
his or her maintenance at the above sanitorium, where there is no county, 
municipal or district hospital located in said Knox county?" 

On September 6, 1911, this department rendered an opinion in which it was held 
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that ''the county co!llDlissioners have been granted no statutory authority to provide 
for expenses of tubercular patients from the county, at the Ohio state sanitorium." 

On April17, 1913, an act was passed to amend sections 3139, 3140, etc., General 
Code of Ohio, relating to county and district tuberculosis hospitals (103 0. L., p. 492). 
Below will be found four of the sections as amended by this act. 

"Section 3139. On and after January 1st, nineteen hundred and fourteen, 
no person sulfering from pulmonary tubersulosis, commonly known as con­
sumption, shall be kept in any county infirmary. 

"Section 3140. Whenever complaint is made to the state board of health 
that a person is being kept or maintained in any county infirmary in violation 
of section 3139 of this act, such ~tate board of health may make arrangements for 
the maintenance of such person in some hospital or other institution in this 
state, devoted to the care and treatment of cases of tuberculosis, and the cost 
of removal to, and the cost of maintenance of, such person in such hospital or 
institution shall become a legal charge against, and be paid by the county in 
which such person has a legal residence. If such person is not a legal resident 
of this state, then such expense shall be paid by the county maintaining the 
infirmary from which removal is made. 

"Section 3143. Instead of joining in the erection of a district hospital for 
tuberculosis, as hereinafter provided for, the county commissioners may con­
tract with the board of trustees, as hereinafter provided for, of a district 
hospital, the county commissioners of a county now maintaining a county 
hospital for tuberculosis or with the proper officer of a municipality where 
such hospital has been constructed, for the care and treatment of the inmates 
of such infirmary or other residents of the county who are suffering from 
pulmonary tuberculosis. The commissioners of the county in which such pa­
tients reside shall pay to the board of trustees of the district hospital or into 
the proper funds of the county maintaining a hospital for tuberculosis, or into 
the proper fund of the city receiving such patients, the actual cost incurred 
in their care and treatment, and other necessaries, and they shall also pay for 
their transportation. Provided, that the county commissioners of any county 
may contract for the care and treatment of the inmates of the county infirmary 
or other residents of the county suffering from pulmonary tuberculosis with an 
association or corporation, incorporated under the laws of Ohio for the exclusive 
purpose of caring for and treating persons suffering from pulmonary tubercu­
losis; but no such contract shall be made until the institution has been inspected 
and approved by the state board of health, and such approval may be with­
drawn and such contracts shall be canceled if, in the judgment of the state 
board of health, the institution is not managed in a proper manner. Provided, 
however, that if such approval is withdrawn, the board of trustees of such in­
stitution may have the right of appeal to the governor and attorney general 
and their decision shall be final. 

"Section 3144. In any county which has not provided for a county 
hospital for tuberculosis, or which has not joined in the erection of a district 
hospital for tuberculosis, the state board of health, upon proper presentation of 
the facta, may order any inmate of the infirmary who is suffering from pulmon­
ary tuberculosis removed to a municipal county or district hospital for tuber­
culosis, but such removal shall not be made without the consent of the inmate, 
if a suitable place outside of the infirmary, approved by the state board of 
health, is provided for his or her care and treatment. The state board of 
health upon a proper presentation of facts, shall also have authority to order 
removed to a municipal, county, or district hospital for pulmonary tubercu­
losis, any person suffering from pulmonary tuberculosis, when in the opinion 
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of the state or a local board of health, such person is a menace to the public 
and cannot receive suitable care or treatment at home; provided, howeyer, that 
such person shall have the right to remove from the state." 

Under these sections, when there is no county tuberculosis hospital the county 
commissioners may contract for the care· and treatment of inmates of the county 
infirmary or other residents of the county who are suffering from pulmonary tuber­
culosis, with the board of trustees of a district hospital, the county commissioners of 
the county mn.intaining a county hospital for tuberculosis, with the proper officer of a 
municipality where such hospital has been constructed and with an association or 
corporation incorporated under the laws of Ohio, for the exclusive purpose of caring 
for and treating persons suffering from pulmonary tuberculosis. 

There is nothing in these or any other sections of the General Code conferring 
authority upon the county commissioners to contract for the maintenance of patients 
at the Ohio sanitorium and I am therefore of the opinion, in direct answer to your 
question, that a resident of your county suffering from pulmonary tuberculosis, not an 
inmate of the county infirmary, cannot ccmpel the county commissioners to pay the 
expense of his or her maintenance at the Ohio state sanitorium, when there is no county, 
municipal or district hospital in the county. 

1095. 

Y oms very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

VILLAGE SCHOOL DISTRICT BONDS NOT CLASSED AS MUNICIPAL 
BONDS NOR COUNTY BONDS. 

Bonds issued by a village school district are not to be classed as municipal bonds nor 
county bonds, and therefoTe, are not within section 9778, General Code. Township road 
improvement bonds aTe not proper bonds for deposit under said section. 

CoLUMBus, OHio, August 10, 1914. 

lioN. JOHN P. BRENNAN, Treasurer of State, Columbus, Ohio. 

DEAR Sm:-With reference to the bonds deposited with you by The People's 
Savings & Trust Company, of Akron, Ohio, as security for the faithful performance 
of the trusts assumed by such corporation under sections 9778 and 9779 of the General 
Code, you ask whether the bonds included in said deposit issued by Chagrin Falls and 
classed as school bonds, and also Madison township road improvement bonds, are 
proper bonds for deposit under section 9778. 

Section 9778, General Code, is as follows: 

"No such corporation, either foreign or domestic, shall accept trusts 
which may be vested in, transferred or committed to it by an individual, or 
court, until its paid in capital is at least one hundred thousand dollars, and 
until such corporation has deposited with the treasurer of state in cash fifty 
thousand dollars if its capital is two hundred thousand dollars or less, and 
one hundred thousand dollars if its capital is more than two hundred thousand 
dollars, except that the full amount of such deposit by such corporation may 
be in bonds of the United States, or of this state, or any municipality or 
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county therein, or in any other state, or in the first mortgage bonds of a 
railroad corporation that for five years last past paid dhidends of at least 
three per cent. on its common stock." 

l:nder this f;ection the only bonds whi<'h can be received by you, are bonds of the 
United Rtates, or of this state or any municipality or county in this Htate, or in any 
other state or in the first mortgage bonds of any railroad corporation that for five 
years last past paid dividends of at least three per cent. on its common stock. 

As to the Chagrin Falls, Ohio, school building bonds, I take it that these bonds 
were issued by a school district as neither the village of Chagrin Falls or Chagrin Fttll:; 
township would have authority to issue bonds for the purpose of erecting or improving 
a school building, and the only question which would arise would be whether a school 
district can be considered for the purpose of section 9778 as a municipality. To deter­
mine this it is neceEE3J'Y to ascertain what was meant by the legislature by the use of 
the word "municipality" in section 9778. 

This word "municipality," as well as the term "municipal corporation" has 
received many and various definitions by the courts in different states and, if it is 
sought to ascertain its strict meaning by simply consulting the different decisions in 
the different states, the task will be found most confusing and entirely unsatisfactory 
owing to the difference in the political organization of the different states and in the 
constitutions and statutes. 

It seems to me, therefore, that in construing this statute of Ohio as to the mean­
ing of a word used in it we must necessarily give that word the meaning which it has 
in Ohio, and which, as I view it, is really the correct use of this word generally, 

My opinion is that the correct definition of the word "municipality" is that it 
means a "municipal corporation" which is defined by Judge Dillon (Municipal Cor­
porations, volume 1, section 31) as follows: 

"A municipal colporation, in its strict and proper sense, is the Lody 
politic and corporate constituted by the incorporation of the inhabitants of a 
city or town for the purposes or local government thereof. "' * *" 

The same author says (volume 1, section 34): 

"Corporations intended to assist in the conduct of loeal civil government 
are sometimes styled political, sometimes public, somet.imes civil, and some­
times municipal, and certain kinds of them with very restricted powers, quasi 
corporations-all these by way of distinction from private corporations. All 
corporations intended as agencies in the administration of civil government 
are public, as clli,iinguished from private corporations. Thus an incorporated 
school di;,irict, or county, as well as city, is a public corporation; but the 
school district or county, properly speaking, is not, while the city is a mlmic­
ipal corporation. All municipal corporations are public bodies, created for 
civil or political purposes; but all civil, political or public corporations are not, 
in the propcr UFe of language, municipal corporations. The phrase "munic­
ipal corporations," in the contemplation of this treatise, has reference to 
incorporated villages, towns and cities, with power of local administration, as 
distinguished from other public corporations, such as counties and quasi 
corporations." 

Aside from the ~itations above given, and from. the general view that the term 
"municipality" means an incorporated city or village in this state; in my view the 
matter is settled by section 9778 taken in connection with the constitution of Ohio; 
in the list of bonds which may be accepted under section 9778 the legislature says 
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such bonds shall be, among others, bonds "of any municipality or county" in this 
state or any other state; so that the legislature had in mind·the fact that the word 
municipality did not embrace county. The distinction between counties and mu­
nicipal cDrporations is pointed out in the case of commissioners of Hamilton county 
vs. l\Iighels, 7 0. S., p. 106 as follows: 

"As before remarked, municipal corporations proper are called into 
existence, either at the direct solicitation or by the free consent of the people 
who compass them. 

"Counties are local subdivisions of a state, created by the sovereign 
will, without the particular solicitation, consent, or concurrent action of the 
people who inhabit them. The former organization is asked for, or at least 
assented to by the people it embraces; the latter is superimposed by a sover­
eign and paramount authority." 

The legislature has provided for county and township organization by article X 
of the constitution, and both the constitution and laws of Ohio treat of counties and 
townships as entirely separate from municipal corporations. Therefore, as in section 
9778 the legislature has used the word "county," and omitted the word "township," 
we must adopt the view that township bonds are excluded. 

As stated before, it fmiher seems to me that the constitution of Ohio would be 
determinative of the meaning of the word "municipality," in the absence of the author­
ity of Judge Dillon which I have cited above. Article XIII of the constitution pro­
vides for municipal corporations. Section 1 states, "municipal corporations are hereby 
classified into cities and villages * * * " Section 2, "general laws shall be passed 
for the incorporation and govemment of cities and villages; and additional laws may 
also be passed for the government of municipalities adopting the same, * * * " 

Sections 3 to 7, inclusive, of this article, referring to municipal corporations, do 
not use the words "municipal corporations" or the words "cities" or "villages," but 
in each section the word used is "municipality" or "municipalities," and in every 
section of this article the word "municipality" is used to mean "municipal corporation." 

It seems to me, therefore, that the only view that can be taken of the meaning 
of this word as used in section 9778 is that it means incorporated villages or cities in 
Ohio, and must have the same meaning when applied to bonds which have been issued 
in other states. 

As above stated many definitions have been given to the word "municipality." 
In some states it has been held to include a school district and other subdivisions of a 
state or co.unty; in other states it has been held that the word does not embrace a 
district of division analogous thereto, and, therefore, as the word in this state has a 
well understood meaning, which meaning is carried into the constitution and into the 
laws of the state, and which meaning coincides with what is considered to be the proper 
definition of the word by Judge Dillon, it seems to me that in construing a statute 
of the character of section 9778 there would be no possible juStification for adopting 
any other definition of this word than that which I have given, viz.: that it means an 
incorporated city or village. 

Therefore, the bonds to which you have referred as "Chagrin Falls, Ohio, school 
bonds" may not be received for deposit by you 11nder section 9778, as they are not 
issued by a municipality in this state. 

The Madison township road improvement bonds are not proper bonds for deposit 
under this section, as townships are not included within the catalogue, only the United 
States, state, counties and municipalities being named. 

I return herewith the correspondence which you submitted to this office. 
Yours very truly, 

TIMOTHY S. HoGAN, 
AUorney General. 
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1096. 

PROCEDURE TO BE FOLLOWED IN SUSPENDING A SCHOOL. 

Under the provisiQ1ls of secticn 7730, General Code, the board of education is required 
to gio·e sixty days' notice provided for therein; in order to suspend a school the procedure 
set forth in said section should be carried out. 

CoLUMBus, OHio, Augus, 10, 1914. 

HoN. B. F. ENos, Prosecuting Attorney, Cambridge, Ohio. 

DEAR SIR:-Under date of June 18, 1914, you submitted to this department for 
an official opinion thereon, the following request: 

''Section 7730 of the General Code as amended in Ohio Laws 10!, at pages 
139 and 140 provides as follows: 

" 'The board of education of any rural or village school district niay sus­
pend any or all schools in such village or rural school district. Upon such 
suspension the board in such village school district may provide and in such 
rural school districts shall provide for the conveyance of the pupils attending 
such schools to a public school in the rural or village district, or to a public 
school in another district. When the average daily attendance of any school 
for the preceding year has been below twelve, such school shall be suspended 
and the pupils transferred to such other school or schools as the local board 
may direct. No school of any rural district shall be suspended or abolished 
until after sixty days' notice has been given by the school board of such dis­
trict. Such notice shall be posted in five conspicuous places within such vil­
lage or rural school district.' 

"Said section says, 'when the average daily attendance of any school for 
the preceding year has been below twelve, such school shall be suspended 
and the pupils transferred to such other school or schools as the local board may 
direct.' And it also says, 'no school of any rural district shall be suspended 
or abolished until after sixty days notice has been given by the school board 
of such district. And S!lch notice shall be posted in five conspicuous places 
within such village or rural school district.' 

"Why should the board of education be required to give the notice as 
required by said section, if it is mandatory upon it to suspend a school where 
the average daily attendance for the preceding year has been below twelve?" 

Section 7730 of the General Code, as amended 104 Ohio Laws, at page 139, thereof, 
contains a provision to the effect that when the average daily attendance of any school 
for the preceding year has been below twelve, such school shall be suspended and the 
pupils transferred to such other school or schools as the local board may direct. This 
provision, by virtue of the use of the word "shall" is mandatory, and it is apparent 
that it was the intent of the legislature that schools should be suspended when the 
average daily attendance thereof for the preceding year falls below twelve, and that 
thereupon the pupils should be transferred to such other school or schools as the local 
board may direct. The provision that "no school of any rural district shall be sus­
pended or abolished until after sixty days notice has been given by the school board 
of such district" is merely a part of the procedure to accomplish such suspension. 
Also the provision that "such notice shall be posted in five conspicuous places within 
such village or rural school district" is part of the procedure to accomplish the sus­
pension provided for in said section 7730, supra. 

When a school is suspended because its average daily attendance falls below 
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twelve for the preceding year, such suspension shall not go into effect or take place 
until after sixty days notice has been given thereof, in the manner provided in said 
section, to wit, by posting notice in five conspicuous places within such village or rural 
school district. As before stated, it is mandatory upon the board of education, in 
such situation, to suspend such schools, and it is also mandatory to give the notice 
required by said section, in the manner therein provided. I know of no reason why 
this notice should be given, such as the notice required in said section, except that the 
legislature has seen fit to carry this proviso into the statute as a part of the proceeding 
in accomplishing the suspension when the same is required by virtue of said section 
7730: of the General Code, above quoted. 

1097. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

POWER OF THE BOARD OF ADMINISTRATION TO PAROLE A PRISONER 
CONFINED IN THE OHIO PENITENTIARY, WHO HAS BEEN PRE­
VIOUSLY CONVICTED OF A FELONY. 

A prisoner of the Ohio penitentiary who has been previously convicted of a felony, 
and·is serving a term in a penal institution, can be paroled by the Ohio board of admin­
istration, if such prisoner has been granted a full pardon for the crimes of which he was 
previously convicted, and for which he was previously sentenced. 

CoLmmus, OHio, August 10, 1914. 

BoN. P. E. THOMAs, Warden, Ohio State Penitentiary, Columbus, Ohio. 

DEAR Sm:-I have your'letter of Jnly 18, 1914, as follows: 

"Is a prisoner who has been sentenced to a term of imprisonment in this 
state or any other state, and confined as provided for in said sentence, after 
having been convicted of a felony, and who was later released from such con­
finement by reason of an absolute pardon granted by the chief executive of 
this or any other state in which he was convicted and confined under said 
sentence, a second termer within the provisions of the parole law of this state." 

Section 2169 of the General Code reads in part as follows: 

The board of managers (now the Ohio board of administration), shall 
establish rules and regulations by which a prisoner * * * having served 
the minimum term provided by law for the crime of which he was convicted, 
and not previously convicted of felony or not having served a term in a penal 
institution * * * may be allowed to go upon parole outside the buildings 
and enclosures of the penitentiary * * *." 

In 29 Cyc., page 1566, the following doctrine is stated: 

"When a full and absolute pardon is granted it exempts the individual 
upon whom it is bestowed from the punishment which the law inflicts for 
the crime which he has committed. The crime is forgiven and reinitted, 
and the individual is released from all of its legal consequences. The effect 
of a full pardon is to make the offender a new man. It blots out of existence 
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the guilt, so that in the eye of the law the offender is as innocent as if he had 
never committed the offense." 

In the case of ex parte Garland, 4 Wall. (C. S. 333), 18 L. E., 366, :\Ir. Justice 
Field, delivering the opinion of the court said: 

"A pardon reaches both the punishment prescribed for the offense and 
the guilt of the offender; and when the pardon is full it releases the punish­
ment and blots out of existence the guilt, so that in the eye of the law the 
offender is as innocent as if he had never committed the offense. If granted 
before conviction, it prevents any of the penalties and disabilities, consequent 
upon convinction, from attaclung; if granted after conviction, it removes- the 
penalties and disabilities, and restores him to all his civil rights; it makes him, 
as it were, a new man, and gives him a new credit and capacity." 

In the case of Edwards vs. The Commonwealth, 78 Va., page 39, it was held: 

"The governor's pardon relieves the offender not only of the punishment 
annexed to the offense whereof he was convicted, but of all penalties and 
consequences, including the additional punishment imposable, not by reason 
of the sentence for the second offense alone, but in consequence of that sen­
tence and the sentence in the former case." 

The court after quoting the opinion of Field, J., in the matter of ex parte Garland, 
supra, said at page 44: 

"By the pardon in question, therefore, the plaintiff in error was not only 
relieved of the punishment annexed to the offense for which he had been con­
victed, but of all penalties and consequimces, except political disabilities, 
growing out of his conviction and sentence. One of those consequences was 
the liability to which it subjected him to receive the additional punishment 
prescribed by the statute, in case he should be afterwards sentenced to the 
penitentiary in this state. And that additional punishment has been imposed 
in thls case, not by reason of the sentence for the second offense alone, but in 
consequence of that sentence and the sentence in the former case. Both causes 
must exist together to produce the effect contemplated by the statute; in the 
absence of either, no case is mnde for the imposition of the additional punish­
ment the statute prescribes. But as the first offense was in legal contempla­
tion blotted out, and its consequences removed, by the pardon of the governor, 
·it must be regarded for the purpose of this case, as though it had never been com­
mitted." 

The supreme court of this sLate in the case of State vs. Martin, 59 0. R., page 
212, held, following the above cases: 

"If imprisonment for a felony is terminated by an unconditional pardon 
it is not to be regarded as one of the two former imprisonments for felony re­
quired by section 7388-11, Revised Statutes, to place the accused in thecate­
gory of habitual criminals." 

The court cited the case of Edwards vs. Commonwealth, supra, and adopted 
the view taken in that case in the follmving language: 

"The question presented by the exception is whether a former conviction 
and imprisonment for a felony, on account of which the governor has granted 
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an unconditional pardon, may be regarded as one of the former convictions 
necessary to place the accused in the category of habitual criminals as de­
fined by the act. It may be that the criminal habit is as certainly indicated 
by the commission of felonies for which unconditional pardons have been 
granted as by those whose penalties have been suffered to the end. But we 
must presume that the legislature enacted this section intending that the 
language should be construed according to the commonly received view as to 
the effect of a pardon. That view with reference to legislation of this character 
"is that 'If a second offense is made by statute more heavily punishable than the 
first, then if the first is pardoned, it is obliterated. The consequence of which 
is that a .like offense afterward committed is not a second, and is punishable 
only as a first.' Bishop New Cr. L., section 9191. Edwards vs. Common­
wealth, 78 Va., 39." 

From a consideration of these cases, it is my opinion that a prisoner in the Ohio 
penitentiary, who has been previously convicted of a felony, or has served a term 
in a penal institution, can be paroled by the Ohio board of administration, under section 
2169 of the General Code, if such prisoner has been granted a full pardon for the crime 
of which he was previously convicted, or for which he was previously sentenced. 

1098. 

Very truly yours, 
TIMoTHY S. HoGAN, 

Attorney General. 

LIFE INSURANCE COMPANIES ORGANIZED UNDER THE LAWS OF OHIO 
ASSUMING THE BUSINESS OF A COMPANY ORGANIZED UNDER THE 
LAWS OF ANOTHER STATE-PROCEDURE TO BE FOLLOWED. 

A life insurance. company, organized under the laws of Ohio and authorized to do 
business therein, must, when it enters into the contract to assume the business of another 
life insurance company, organized under the laws of another state, observe the procedure -
provided by sections 9352 et seq., General Code, with reference to petition therefor to the 
wpeTintcndcnt of inwrance, notice to its policy-holders and hearing before the commission 
consisting of the governor, or some one appointed to act in his place, the attorney general 
and the superintendent of insurance, as provided for in section 9354, General Code. 

CoLUMBus, OHio, August 10, 1914. 

BoN. R. M. SMALL, Superintendent of Insurance, Columbus, Ohio. 

DEAR Sm:-I have your favor of June 11, 1914, in which you ask opinion of me 
as follows: 

''Is it required of a life insurance company organized under the laws of 
Ohio Bnd authorized to do business therein, to follow the procedure as pro­
vided by sect,ions 9351, 9352, 9353, 9354, 9355 and 9356, General Code, when 
such company enters into a contract to reinsure the business of another life 
insurance company organized under the laws of another state of the United 
States and not admitted to Ohio?" 

The section referred to in your inquiry reads as follows: 

"Section 9351. No company organized under the laws of this state to do 
the business of life, accident or health insurance, either on stock, mutual, 
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stipulated premiwn or assessment plan, shall consolidate with any other com­
pany or reinsure its risks, or any part thereof with any other company, or 
assume or reiusure the whole of or any portion of the risks of any other com­
pany, except as hereinafter provided. Xothing herein contained shall prevent 
any such company from reinsuring a fru.ctional part of any individual risk, 
not exceeding four-fifths thereof, in a company duly authorized to transact 
business in this state, or, with the permis~ion of the superintendent of insur­
ance, the whole of such risk; but no company, except as hereinafter provided, 
shall reinsure any part of any of its risks when the aggregate amount of its 
risks reinsured shall equal fifty per cent. of its total insurance in force. 

"i:lection 9352. When any such company purposes to consolidate with 
any other company, or enter into any contract of reinsurance, it shall present 
its petition to the superintendent of insurance, setting forth the terms and con­
ditions of the proposed consolidation or reinsurance, and praying for the 
approval or of any modification thereof, which the commission hereinafter 
provided for may approve. 

"Section 9353. The superintendent thereupon shall issue an order of 
notice, requiring notice to be given by mail to the policy-holders of such com­
pany, of the pendency of such petition, and the time and place at which it 
will be heard, and the publication of the order of notice and petition, in five 
daily newspapers to be designated by him, at least one of which shall be pub­
lished in the city of Columbus, for at least two weeks before the time appointed 
for the hearing on t~e petition. • 

"Section 9354. The governor, or in the event of his inability to act, 
some competent person resident of the state to be appointed by him, the 
attorney general, and the superintendent of insurance, shall constitute a 
commission to hear and determine upon such petition. At the time and place 
fixed· in such notice; or at such time and place as is fixed by adjournment, 
the commission shall proceed with the healing, and may make such examina­
tion into the affairs and condition of the company as it may deem proper. The 
superintendent of insurance may summon and compel the attendance and testi­
mony of witnesses and the production of books and papers before the com­
mission. Any policy-holder or stockhuider of the above named company or 
companies may appear and be heard in reference to such petition. 

"Section 9355. If satisfied that the interests of the policy-holders of such 
company or companies are properly protected, and that no reasonable objec­
tion exists thereto, the commission may approve and authorize the proposed 
consolidation or reinsurance, or of such modification thereof as seems to it best 
for the interests of the policy-holders, and make such order with reference to 
the distribution and disposition of the surplus assets of any such company there­
after remaining, as shall be just and equitable. Such consolidation or reinsur­
ance shall only be approved by the consent of all the members of the com­
mission whose duty it will be to guard the interests of the policy-holders of any 
such company or companies proposition to consolidate or reinsure. 

"i:lection 9356. All expenses and costs incident to such proceedings 
shall be p2id by the company or companies bringing such petition." 

In addition to the sections above quoted, I note the provisions of section 13416 
General Code, which provide as follows: 

"Whoever, being an officer, director or stockholder of a company organ­
ized under the laws of this state, to do the business of life, accident or health 
insurance, either on the stock, mutual, stipulated premiums, assessment or 
fratern:Jl plan, violating or consenting to a violation of any provision of law 
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governing or forbidding the reinsurance of the risks, or any part thereof, or 
the consolidation of such company with any other company or association, or 
the assumption or reinsurance of the whole or any portion of the risks of 
another company by such company, shall be fined not less than ten thousand 
dollars and imprisoned in a county or city jail not less than one year." 

It is a cardinf I rule in the construction of statutes that the intent of the law makers 
is to be sought first of all in the language employed, and the question always is not 
what did the legislature intend to enact, but what ls the meaning of that which it 
did enact. 

Slinghuff vs. Weaver 66 0. S. 621. 
Woodbury vs. Berry 18 0. S. 456. 

Without restating the provisions of sections 9351 and 13416, General Code, it is 
clear that with respect to insurance companies of the kind therein mentioned, organ­
ized under the laws of this state, the provisions of these sections require the observance 
of the procedure outlined in the other sections quoted in cases where such companies 
reinsure or assume the risks of any other company, as well as where the risks of such 
Ohio insurance companies are reinsured or assumed by another company, whether 
the other company in either case be organized under the laws of the state of Ohio 
or not. In keeping with a manifest purpose to secure and protect the rights of policy­
holders in Ohio insurance companies of the kind mentioned, the reason for the observ­
ance of the procedure provided for in the sections above quoted is apparent in a case 
where the ri~ks of an Ohio company are assumed or reinsured by another company 
organized under the laws of this or another state. In cases where an Ohio insurance 
company desires to assume or reinsure the risks of another insurance company, whether 
such company be orgunized under the laws of this state or elsewhere, it is not easy to 
perceive, aside from the specific requirements of sections 9351 and 13416, why the 
insurance company which seeks to assume or reinsure the risk of each other company 
should be required to give notice of its intention to do so to its own stockholders, or 
otherwise observe and comply with the procedure outlined in the sections above noted. 
However, I am of the opinion that the express terms of sections 9351 and 13416 require 
an Ohlo insurance company of the above mentioned kind, which desire to assume or 
reinsure the risks of another company to notify its own policy-holders of its intended 
action and get permission to do so by observance of the procedure provided for in 
sections 9352 to 9356 inclusive, whether the company whose risks are being assumed or 
reinsured is organized under the laws of this or some other state. 

Answering your inquiry, therefore, I am of the opinion that the life insurance 
company mentioned in your communication must follow the procedure provided for 
by the sections mentioned by you, and above quoted, when such company enters into 
a contract to reinsure or assume the business of another life insurance company organ­
ized under the laws of another state, and which has not been admitted to do business 
in this state. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1099. 

ARTICLES OF IXCORPORATION OF THE LOVELAND LIGHT AXD WATER 
CO:\IPANY DISAPPROVED-FOR:\IIXG A CORPORATION FOR FUR­
NISHING NATURAL AND ARTIFICIAL GAR AND ELECTRICITY, 
HEAT AND POWER-RIGHT OF SUCH CORPORATION TO :\IANUFAC­
TURE AND DEAL IN NATl.:RAL AND ARTIFICIAL ICE-ARTICLES 
OF INCORPORATION. 

Fnder the provisions of section 10212, General Code, a corporation may be formed 
for the purpose of furnishing natural and artificial gas and electricity, heat anrl power, 
and also supply water for public and private consumption. Such a corpomlinn must not 
join with such purposes that of manufacturing mul dealing in natural and artificial ice 
and conducting a general refrigerating and cold storage business, either as incidental to the 
principal purpose or otherwise. 

CoLUMBus, 0Hro, August 10, 1914. 

HoN. CHARLEs H. GRAVEs, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of July 30th, requesting my 
opinion as to the legality of the purpose clause of The. Loveland Light and Water Com­
pany, a corporation which is proposed to be located at the village of Loveland, in 
Clermont, Warren and Hamilton counties. Said purpose clause is as follows: 

"Said corporation is formed for the purpose of manufacturing, purchas­
ing, selling and supplying artificial and natural gas and electricity for light, 
heat and power purposes, and both for public and private consumption, and 
also for the purpose of producing, pumping, purchasing, selling and supplying 
water for both public and private consumption and purposes. And also for 
the purpose of manufacturing, buying, selling and dealing in natural and ar­
tificial ice, and of doing a general refrigerating and cold storage business, and 
of acquiring by purchase, lease or otherwise, and of owning, constructing and 
maintaining such real estate, buildings and other real and personal property 
as will assist in the successful operation of the business and purposes of said 
company as above provided, and of doing all things requisite and necessary 
for the prosecution and carrying out of the same." 

The familiar general rule i~, of course, that a corporation may be formed under 
the laws of Ohio for the pursuit of a single principal purpose only. State ex rei. v;;. 
Taylor, 55 0. S., 57. However, in determining what con~iitutes a ~inl!;le purpose a 
somewhat liberal rule seems to have been adopted, viz.: If the end is single the means 
may be various. Picard vs. Hughey, 58 0. S., 577. 

The rule laid down in the case last cited, of itself justifies the language of the first 
clause of the general purpose clause above quoted, down to the words "and also" where 
they first occur. That is to say, Picard vs. Hughey, supra, is distmct authority for 
the conclusion that in the absence of any special statute, a corporation may be formed 
for the purpose of supplying light, heat and power by means of natural gas, artificial 
gas and electricity. 

Whether or not it is proper to join with the purpose already discussed, which may 
be regarded as a "single one" within the meaning of the well-understood rule above 
referred to, that of supplying water for public and private consumption and use, de­
pends upon the proper interpretation of section 10212, General Code, which provides 
as follows: 
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"Any two or more electric lighting companies, natural or artificial gas 
companies, gas light or coke companies, companies for supplying water for 
public or private consumption; or any electric light and power company and· 
any water company; or any heating company and any incline, movable or 
rolling road company; doing business in the same municipal corporation or 
which are incorporated and organized for the purpose of doing business in 
the same municipal corporation may consolidate into a single corporation in 
the manner and with the same effect as is provided for the consolidation of 
railroad companies." 

It is clear, of course, that if this section authorizes the consolidation of a corpo• 
ration, the powers of which are limited within the discription of the first part of the 
first sentence of the purpose clause under discussion, with another corporation, the 
powers of which are limited within the language of the last part of said sentence, then 
it must be held that a single corporation could be originally formed for both purposes; 
because it would be idle to deny the power to incorporate a single company if the same 
result could be obtained by the original incorporation of two companies and their 
subsequent consolidation. 

In a liberal view of section 10212 the second phrase thereof would justify the joinder 
of purposes made in the first sentence of the articles of incorporation. It is clear that 
the company is an electric light and power company and that it is also a water com­
pany. But if a stricter view be taken, this part of section 10212 would not suffice; 
for although the company is to be an electric light and power company it is also to be 
an artificial and natural gas company; and if the right to consolidate under the second 
phrase of section 10212 is to be limited to those electric light companies which are 
purely such, then the Loveland Light and Water Company would fall outside of the 
pale of this part of the statute. 

Looking now at the first clause of section 10212, it appears to be possible to read 
it in two ways, one of which will justify the first sentence of the articles of incorpo­
ration and the other of which will leave the question in the condition on which con­
sideration of the meaning of the second clause of the section leaves it. These two 
interpretations are as follows: 

1. Any two companies mentioned in the first clause of the section may consoli­
date; that is an electric lighting company may consolidate with a natural gas company 
and water supply company, etc., if located in the same municipality. 

2. Consolidation under this part of the section can oniy be between or among 
two or more companies of the same kind therein mentioned. Thus an electric light 
company under this part of the section can consolidate only with an electric light 
company. 

Viewed from any angle whatever, the whole section is very ambiguous. I find 
help, however, in resolving its ambiguity by tracing its legislative history. 

Section 10212 was section 2485a, Revised Statutes, as last amended 97 0. L., 
281, that section read as follows: 

"Any two or more companies mentioned in section 2478 or any electric 
light and power company and any water company or any heating company 
and any inclined movable or rolling road company, which are doing business 
in the same municipal corporation or which are incorporated and organized 
for the purpose of doing business in the same municipal corporation, may con­
solidate into a single corporation in the same manner and with the same effect 
as provided for the consolidation of railroad companies in sections 3381, 
3382, 3383, 3384, 3385, 3386, 3387, 3388, 3390, 3391, and 3392, of the Revised 
Statutes, and any and all acts amendatory and supplementary to said sec­
tion." 
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Said section 2478 at that time read as follows: 

"The council of any city or village in which electric light companies, 
natural or artificial gas companies, or gas light or coke companies, or com­
panies for supplying water for public or private consumption, may be estab­
lished, or into which their wires, m::oins or pipes may be conducted, are hereby 
empowered to regulate from time to time, the price which said electric light­
ing, natural or artificial gas, gas and coke companies, may charge for electric 
light, or for gas for lighting or fuel purposes, or for water for public or private 
consumption, furnished by such companies to the citizens, public grounds 
and buildings, streets, lanes, alleys, avenues, wharves and landing places. 
or for fire protection; and such electric lighting, natural or artificial gas, gas 
light or coke companies, or companies for furnishing water for public or pli­
vate consumption.shall in no event charge more for any electric light, or 
natural or artificial gas, or water, furnished to such corporation or individuals, 
than the price specified by ordinance of such council; and such council shall 
also have power to regulate and fix the price which such companies shall 
charge for rent for their meters." 

The legislative history makes the intent and meaning of that part of section 10212, 
particularly now under discussion, clear. The first of the two interpretations above 
suggested must be selected and it must be held that by virtue of the first clause of 
::lection 10212, a natural gas company, an artificial gas company, an electric light com­
pany and a company for supplying.water, etc., might be consolidated, and, therefore, 
that a single company might be formed to conduct all these activities in the first 
place. 

·But this conclusion does not necessarily establish the validity of the first sen­
tence of the purpose clause under consideration. The electric business of the Love­
land Light and Water Company is to be the supplying of that current, not for light 
only, but for purposes of heat and power also. Apparently an electric lighting 
company is distinguished in the section from an electric light and power company, 
and both are alike distinguished from a "heating company." 

That is to say, it appears from a cursory reading of the section that at least in 
the mind of the legislature, an "electric lighting company" would be such a company 
as might ·be engaged exclusively in furnishing electricity for lighting purposes, elim­
inating the activity of supplying the same commodity for power and heat purposes. 

But the legislative history, as I view it, rebuts what is perhaps a natural, yet not 
not the only possible inference, which might be drawn from the language of present 
section 10212. 

The phrase, "or any electric light and power company and any water company," 
gives rise to all the trouble here, for it must be acknowledged that the subsequent 
mention of a heating company does not effect the question of legislative intent inas­
much as such companies are coupled with inclined movable or rolling road compa­
nies, and these companies are not mentioned in the first clause of section 10212 nor 
in original section 2478 Revised Statutes. 

I find that the troublesome clause in question was introduced in section 2485a. 
by the amendment of 1904, above cited. As originally enacted, this section of the 
Revised Statutes was as follows: 

"Any two or more of the companies mentioned in section 2478, which arc 
doing business in the same municipal corporation, or which are incorporated 
and organized for the purpose of doing business in the same municipal cor­
poration, may consolidate into a single corporation in the same manner and 
with the same effect as provided for the consolidation of railroad companies in 
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sections 3381, 3382, 3383, 3384, 3385, 3386, 3387, 3388, 3390, 3391 and 3392 
of the RcYised Statutes, and any and all acts amendatory and supplemen­
tary to said sections." 

Reading tllis section in connection with fection 2478, I am clearly of the opinion 
that during the time when they were both in force that was an "electric lighting com­
pany" within the meaning of section 2478, which was in the business of furnishing 
elettric light to consumers; and that it could not have been interposed by such a com­
pany, as an objection to the exercise of the regulatory power vested in the council 
of the municipality by section 2!78, R. S., that it was also engaged in the sale cf elec­
tricity for power or heat purposes. In other words, ·within the purview of section 
2478 a corporation engaged in the business of furnishing electricity for light, heat and 
power purposes, was an "electric lighting company." Therefore, it was a "company 
mentioned in section 2478" v.ithin the meaning of original section 2485a, and when 
subsequently section 2485a was amended by inserting specific authority for an "elec­
tric light and power company" to consolidate with a "water company," such amend­
ment to the extent just described was quite superfluous and added nothing whatever 
to the law as it had previously existed. 

I am aware that an amendment may be said to amount to a legislative inter­
pretation of the law as it finds it. However, a succeeding legislature may conceivably 
misinterpret the intention of an earlier session, and where a more trustworthy cri­
terion of the n:eaning of the pre-existing law than the amendment itself may be found, 
it should be allowed to govern. And if it appears that the legislature amended the 
section, and in course of amending it, caused it to be re-enacted in full, in compliance 
with the constitutional mandate, the mere fact that the. legislature supposed the amend -
ment to be necessary in order to accomplish a given purpose, cannot be used as evi­
dence of intention to narrow the remainder of the law to the scope indicated by the 
amendment. That is to say, because apparently the legislature in 1904 thought it 
was necessary to so amend section 2485a as to grant specific authority to an electric 
light and power company to consolidate with a water company, such action is not 
to bJ taken as evidence that th'1t legislature intended that the phrase "Any two or more 
of the companies mentioned in section 2478," should have a ~caning more restricted 
than the same phrase had had when originally enacted. 

I am of the opinion, therefore, that section 10012 interpreted (if it reqnires inter­
pretation) in the light of its legislative history, authorizes the fo;mation of a con­
solidated corporation, having all the powers mentioned in the first sentence of the 
articles of incorporation subnlitted to me by you; and being of that opinion, I am also 
of the opinion that a single corporation may be originally formed for such purposes. 

Therefore, I advise you that the first sentence of the articles of incorporation of 
the Loveland Light and Water Company does not offend against the law. 

But I regret that I cannot advise you sinlilarly with respect to the second sentence 
of the purpose clause of the articles of incorporation submitted by you. _ This part of 
the purpose clause undertakes to confer upon the corporation the authority to manu­
facture, buy, sell and .deal in natural and artificial ice and to do a general refrigerating 
and cold storage business. Manifestly, these powers cannot be combined with the 
others already discussed. Section 10212 does not authorize such combination, directly 
or indirectly, and the general rule above referred to forbids i:. 

The correspondence enclosed with your letter sho"'s that there are on file and of 
record in your office articles of incorporation purport.!ng to authorize a certain corpora­
tion, formed for the prindpal purposes of manufacturing and furnishing electric cunent 
for lighting, heating and power, and supplying the town of Loveland with water, "as 
incident thereto" to manufacture and store ice and to use and sell the same for all 
purposes, and to maintn.i.n and operate a refrigerating plant. 

Counsel who present the articles of incorporation of the Loveland Light and 



ATTORNEY GE~'"ER,\L. 1111 

Water Company call attention to the articles now of record in your office, and rely 
upon their issuance in the past as a precedent justifyinj!; the filing of the present artic!es. 

Obviously there is a dbiinction between the ol!l and the new artirles. The words 
"buying," "dealing in" and "natural" would have to be eliminated from the present 
articles and the entire second sentence qualified by the phrase "and as incide t_al 
thereto" before the present articles would be like those a lrea•ly recordc:l in your office. 

But I do not wish to mislead the parties interested in the articles of incorpom­
tion, and in order to make my position clear, I wish to state that, in my opinion, if the 
ehanges just desu·ibed were made in the second sentence of the artiele;; of ineorporation 
of the Loveland Light and Water Company the articles would still have to be rejeeted. 
In short, I am of the opinion, without discusRing the matter elabomtely, that in law 
and in fact the activity of manufacturing and selling artifidal ice and doing a genera.! 
refrigerating and cold storage business is not, and under no circumstances could it be 
incidental to the business of operating a combined light, heat, power and water plant. 

I am verbally informed by counsel, in addition to the facts set forth in the corres­
pondence enclosed in your letter, that the present company is one which is designed 
to take over the property and business of a pre-existing company, that the pre-existing 
company owns, or did own, a combined electric light and w: ter plant in which, as a 
matter of course, are installed and operated boilers for the generation of steam. Kear 
by this plant is an ice manufacturing plant, fully equipped with the different appliances 
which are necessary to carry on that business. However, it seems that the exhaust 
steam from the light and water plant has been, and doubtless will continue to be, used 
in carrying on some essential process in the manufacture of ice, and for that purpose 
such exhaust steam has been conducted by pipes to the ice plant, and sold by the 
company operating the light and water plant to the company operating the ice plant. 

It is anticipated that because of the rel:J.tively small population to be served, the 
two plants, i. e., the light and water plant and the ice plant can never be economically 
operated under separate management, and, therefore, it is desired that a single com­
pany be formed for the purpose of taking over all these activities, related in the way 
which I have designated; and it is urged, as a propoRition of law, that umler tllf'se 
circumstances the manufacture of ice is properly incidental to the opern.tion of the 
light and water plant. 

I am unable to bring myself to the conclusion just stated. Two principles would 
seem to be involved, and may be stated alternatively thus: 

1. Either the fact that exhaust steam is used in the manufacture of ice of itself 
constitutes the manufacture of ice, an activity incidentul to any activity that requires 
or justifies the production of exhaust steam; or, 

2. "\Yhere the public to be served is so restricted in number that the two kinds 
of business cannot be profitably carried on except under one management, the manu• 
facture of ice, though under other circumstances not incidental to the opcmtion of :t 

light and water plant, becomes so by reason of this fact alone. 
::'\either one of these principles is, in my mind, tenable. AB to the first, it is a 

sufficient answer to say that it does not appear that a light and water company, as 
such, is cn.pable of producing exham;t steam suitable for use in the manufacture of 
ice to an eJ>.ient peculiar to itself and greater than that to which any other company 
generating steam would be capable of furnishing such exhaust steam. So that if the 
power to manufacture ice becomes an incidental power because of the generating of 
exhaust steam, then it is a power incidental to the principal power of any corporation 
which finds it necessary or convenient in the accomplishment of such principal pur­
pose to generate o.icam. That is to say, if this principle is correct, then any corpora­
tion using steam for power purposes on any considerable scale, would have the inci­
dental power to manufacture ice. To stute such a proposition, is to refute it. It is, I 
take it, well known that while exhaust ste:tm may be a necessary, and even a principal 
material or factor, in the manufacture of ice, the business of manufacturing ice cannot 



1112 ANNUAL REPORT 

be carried on without special and peculiar equipment. Indeed, there is required in 
what is known as a "refrigerating plant," a manufactory quite separate and distinct 
from any other type of factory which might be imagined. There are required, also, 
if the business of selling artificial ice is to be engaged in, means of delivery, such as 
horses, wagons, etc., which constitute a species of equipment quite separate and dis­
tinct from anything required in such a business as the operation of a light and water 
plant. 

Therefore, I conclude that the mere fact that exhaust steam from the boilers of 
the one plant has been, and will be, used in the manufacture of ice in the other plant, 
does r;ot make the whole busi.iness of manufacturing ice i!ncidontal to the busiil~ con­
ducted at the light ana water plant nor i111 apy way related to that business. 

Jn this con'nect:Wn, of co.urse, two collateral points may be mentioned, viz.: in the 
first place, the power to sell the exhaust steam, as such, clearly exists; but this is quite 
a different thing from utilizing the exhaust steam in a separate and distinct business. 
In the second place, the business of manufacturing ice may be properly incidental to 
another business, such as the meat packing business, the hotel business and any busi­
ness of manufacturing perishable goods requiring refrigeration, but this merely sug­
gests the true test which is to be applied in all cases, viz.: the relation between the end 
sought to be accomplished by the incidental activity, and the end sought to be pro­
moted by the principal business of the company. In the cases which I have men­
tioned refrigeration is probably incidental to the principal purpose, because the re­
frigeration itself is necessary or convenient to promote such principal purpose; in the 
case under discussion refrigeration, or manufactured ice as a finished product, or either · 
of them or in any way necessary, convenient or useful in carrying on the business of 
operating a light and water plant. 

The second alternative principle above stated, must be rejected for the sufficient 
reason that the relation of one power to another power is an abstraction and is to be 
determined by the application of general rules. Specific cases and varying circumstances 
of the kind mentioned will not change such general rule. If the ice business is not 
incidental to the electric and water business in one place, it is not incidental in another. 

· Again, the mere fact that the promoters of the new company may deem it impossible 
to furnish the inhabitants of the village of Loveland with water, gas, electricity and 
ice economically, save under a single corporate management would not be sufficient 
to justify the formation of a single corporation to conduct these various and unrelated 
activities; or if such considerations were allowed to control, then, in a given case, it 
might be contended that the coal business of the village (which is of a character similar 
to the ice business) should also be carried on by the lighting and water company; in 
short, any number of activities, otherwise unrelated, could be joined together on the 
plea that economy of management dictated such a joinder. Such considerations can­
not be entertained under the rule of singleness of purpose, which governs the formation 
of corporations in Ohio. Perhaps the general rule which applies here is that it will be 
found stated in the text books to the effect that simply because a given activity may 
be deemed profitable or actually would be profitable to a given corporation, it does 
not follow that such activity constitutes the doing of the thing "necessary or con­
venient" for the accomplishment of the corporate purpose, within the rule of law 
applicable in Ohio, as well as elsewhere to the effect that a corporation has, as inci­
dental, the implied power to do such things as are necessary or convenient to the 
accomplishment of its declared principal purpose and object. 

For the reasons stated, then, I am clearly of the opinion that under no circum­
stances may a corporation formed for the principal purpose of supplying gas and 
electricity for light, heat and power purposes, together with supplying water for public 
and private consumption, join with such purposes in its articles of incorporation the 
additional purpose, whether formally characterized as incidental or not, of manu­
facturing or dealing in ice and doing a general refrigerating and cold storage business. 
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I, therefore, return to you the articles of incorporation of the Lo\·eland Light and 
Water Company, with the advice that so much of the second sentence of the purpose 
clause thereof as relates to the purpose of manufacturing, buying, selling, etc., natural 
and artificial ice, and doing a general refrigerating and cold storage business, be elimi­
nated therefrom, before they are filed and recorded by you. 

1100. 

Yours very truly, 
TWOTHY S. HOGAN, 

Attorney General. 

WOMEN :\1AY WORK FOR TWO DIFFERENT EMPLOYERS SO LONG AS 
THEY DO NOT WORK MORE THAN FIFTY-FOUR HOURS PER WEEK. 

It is not a uiolation of the law limiting the hours of labor for women, for two different 
employers to suffer or permit women to work in the respective establishments of such em­
ployf!Ts, ten hours a day, or in excess of fifty-four hours a week, even though the aggregate 
number of hours worked in both establishments is greater than allowed by said limitations. 

CoLUMBUs, OHIO, August 12, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-Under date of June 24, 1914, you submitted the following which 
has been presented by the chief deputy of your department of inspection: 

"Some of the deputies of this divi~ion report to me that they frequently 
find women over eighteen years of age being employed in two different estab­
lishments and by two different employers, the number of hours worked in 
either of these establishments not being in excess of the ten hours per day or 
fifty-four per week, but the aggregate number of hours worked in both estab­
lishments is in excess of both of these limitations in many cases. 

"Would you please adviRe me whether or not in your judgment this kind 
of employment constitutes a violation of the law limiting the hours of labor 
for females over eighteen years of age, and if so, which of the employers is 
guilty of the violation?" 

The statutory language which you have in mind in submitting this question is 
taken from section 1008 of the General Code, as amended 103 Ohio Laws 555, and 
reads thus: 

"* • • Females over eighteen years of age shall not be em-
ployed or pe1mitted or suffered to work in or in connection with any factory, 
workshop, telephone or telegraph office, millinery, or dressmaking establish­
ment, restaurant or in the distributing or transmission of messages or in any 
men·antile establishment located in any city, more than ten hours in any one 
day, or more than fifty-four hours in any one week, but meal time shall not 

be included as a part of the work hours of the week or day, provided, how­
ever, that no restriction as to the hours of labor shall apply to canneries or 
establishments engaged in preparing for use perishable goods." 

The foregoing quoted language was intended to prevent continuous employment 
of women over eighteen years of age in designated establishments, beyond the pre-
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scribed number of hours. It seems to be aimed at the employment in a single estab­
lishment, as is manifest from the fact that it distinctly states that women over eighteen 
years of age shall not be employed, permitted or suffered to work in or in connection 
with any factory, etc. The only construction that can be placed upon such language 
is that those persons referred to in the statute may not work more than ten hours a 
day or more than fifty-four hours a week in any one of the establishments designated 
in the statute. Had the legislature intended to limit the time of employment abso­
lutely, and without reference to the particular place of employment, I feel confident 
that a different form of expression would have been adopted. 

As the sanction of this statute is penal it necessarily follows that it must be strictly 
construed and cannot be extended, by implication, beyond its plain letter. Therefore, 
it is my judgment that in order to come within the inhibition of the statute it is neces­
sary that it be shown that the woman employe works more than ten hours a day or 
more than fifty-four hours a week in a particular establishment, and if the employment 
was in two different establishments, in neither of which such employe works in excess 
of the prescribed statutory time, there has been no violation of the law. There being 
no such violation under the circumstances set out in your letter, it follows that neither 
of the employers can be prosecuted. 

1101. 

Very truly yours, 
Trli!OTHY S. HoGAN, 

·Attorney General. 

TOLEDO STATE HOSPITAL-CHANGE IN PLANS AND SPECIFICATIONS 
OF BUILDING. 

In the construction of a laundry building at the 'l'oledo Stale Hospital, it is found 
necessary on account of quick sand to make changes in the plans and specifications. Such 
change can be made under authority of sections 2320, et seq., General Code, to meet the 
new conditions, increasing the cost of the building; the same can be done with the consent 
of the governor, auditor and secretary of state. 

CoLUMBus, Omo, August 17, 1914. 

Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN:-A few days ago you asked my opinion as to what could be done 
by your board in meeting an unexpected situ11tion which has arisen in the matter of 
the construction of a laundry at the Toledo State Hospital, a contract for which build­
ding has been let by your board pursuant to the state building regulations. 

The original estimate as to the cost of this building upon which bids were re­
ceh·ed was 850,533.70. The con. tract was let at a figure slightly lower than the es­
timate, to wit: 850,260.00. It seems that the nature of the ground upon which the 
buildings at this institution have been erected, is such as to require piling in order to 
support the foundations of such buildings. While uniformly heretofore in putting 
the piling for other buildings at this institution the piles after passing through the top 
soil and subsoil have penetrated about eighteen inches of quicksand before reaching 
clay upon which the column could rest, in_ putting down the first pile for the laundry 
building it was diFcovered that the quieksnnd encountered in placing the same was of 
a depth of forty-Feven inches instead of eighteen inches as expected. After this con• 
clition was reYe:J.led in placing the first piling, they were put down at two other diver­
gent places, the result being the same with respect to the depth of the quicksand en-
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rountered, 100 that it Feems that there is rea5on for the nsstm1ption that the same con­
dition a~ to the amount of quiehanu preyaiJ:; under the whole of the projected build­
ing. 

This condition of affairs as represented by you and the architect in charge, calls 
for an increased expenditure in the matter of piling to :;uppmt tllis buil•ling, the same 
being occasioned both by an increase in the length of the piling to b:.- n-;e•l and also 
possibly in the number of the piling that will have to be placed. The present contr~ct 
as I understand it, calls for 12-ft. bulb piling, as it was contemplated that piling of this 
character and length were amply sufficient to meet the requirements. The new con­
ditions which have developed in this matter will probably make it necessary to use 
15-ft. piling inste:ul. of the 12-ft. length, and this change in the specifications will call 
for an increased cost in the matter of piling of 81,500.00. The contract price is only 
8273.70 less than the estimate, and the que~tion you propound with respect to this 
situation is whether or not the law affords any means whereby the necessary increased 
cost of piling for th:is building can be made. 

By force of the provisions of section 2314 and following sections of the General 
Code, contracts for the erection, alteration or improvement of a state institution or 
building, or addition thereto, excepting the penitentiP,ry, the aggregate cost of which 
exceeds 83,000.00, can only be let after competitive bidding on plans, specifications 
and estimates of the cost thereof previously made. After the contract is awarded and 
entered into with the successful bidder, and the contract has been approved by the 
attorney general, it, together with the plans, specifications, etc., is required to be filed 
with the auditor of state. 

As pertinent to the question presented by you, sections 2320 to 2323, General 
Code, inclusive, provide as follows: 

"Section 2320. After they are so approved and filed with the auditor 
of state, no change of plans, descriptions, bills of material or specifications, 
which increases or decreases the cost to exceed one thousand dollars, shall be 
made or allowed unless approved by the governor, auditor and secretary of 
state. When so approved, the plans of the proposed change, with descrip­
tions thereof, specifications of work and bills of Iuaterial shall be filed with 
the auditor of state as required with original plu.ns. 

"Section 2321. K o allowance shall be made for work performed or mate­
rials furnished under the changed plans, descriptions, specifications or bills of 
material unless a contract therefor is made in writing before the labor is per­
formed or materit;l furrii~hed, showing distinctly the change. Such contract 
shall be subject to the conditions and provisions imposed upon original con­
tracts, and approved by the attorney geneml. 

"Section 2322. All changes in a contract of less than one thousand dollars 
shall be in writing with full specifications and estimates, become part of the 
miginal contract, and be filed with the auditor of state. The aggregate of such 
changes in the contract, plans, descriptions, bills of material or specifications 
Rhall not increase the cost of the constrt1ction more than two and one-half 
per cent. of the original contract price. 

"Section 2323. No contract shall be made for labor or materials at a 
price in excess of the entire estimate thereof. The entire contract or con­
tracts, including estimates of expenses for architects and otherwise, shall not 
exceed in the aggregate the amount authmized by Jaw for such institution, 
building or improvement, addition thereto or alteration thereof." 

As the increased eost to meet the situation presented will exceed one thousand 
dollars, the approval and consent of the governor, auditor and secretary of state wilJ 
be ne!'eRsary before a ehange cttn be made in the plans and sperifictttions to meet the 
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situation presented, and the work to be performed and material to be furnished under 
the changed plans and specifications must be covered by contract in writing, which 
contract shall be subjeot to the conditions and provisions imposed by law upon the 
miginal contmct, and must be approved by the attorney general. It is likewise nec­
essary that the whole of the contract price for the construction of this building must 
not be in excess of the entire estimate thereof, that is, it must be within the original 
estimate, and the statute made covering the matter of the increased cost. 

Section 2322, General Code, provides "the aggregate of such changes in, the con­
tract, plans, descriptions, bills of material or specifications, shall not increase the cost 
of the construction more than two and one-half per cent. of the original contract 
price." It is clear, however, from a consideration of section 2322, General Code, as a 
whole, as well as of section 786 R. S., from which this section was codified, that the 
provisions just quoted have reference to changes in the original contract of less than 
$1,000.00, and that they have no application to changes increasing or decreasing the 
cost to exceed $1,000.00, when made with the consent of the governor, auditor and 
secretary of state. The only limitation on the changes so made is that the contract 
for the construction of the building according to the changed plans and specifications 
must not call for a cost price for the construction of the same exceeding the entire es­
timate, that is, the estimate made covering the matter of the estimated cost of the 
building according to the changed plans and specifications. 

1102. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY SITUATED IN BUTLER ° COUNTY, 
LEMON TOWNSHIP, OHIO. 

Abstract of title of property situated in Butler county, Lemon township, Ohio, shows 
the S. & M. Margolis Realty Company, of Dayton, Ohio, to have a fee simple title to said 
real estate; the deed to the state of Ohio is sufficient in form to convey to the state a fee simple 
title. 

CoLUMBus, Omo, August 18, 1914. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of July 16th, requesting my 
opinion as to the sufficiency of the title disclosed by the abstract and deed from the 
S. & M. Margolis Realty Company of Dayton, Ohio, accompanying your letter, which 
real estate is described as follows, to wit: 

"Situated in the county of Butler in the state of Ohio, and in the town­
ship of Lemon, and bounded and described as follows: 

"Beirig a tract of land in section 18, Lemon township, Butler county, 
Ohio, lying north of the foot of the slope of the original levee embankment on 
the west side of the Middletown feeder to the Miami and Erie Canal and 
the Middletown Hydraulic. 

''Commencing at the center of a concrete monument that bears S. 16 deg. 
30' W. 99 feet from a cross on the first or lower step of the northerly but­
tress wall at the north end of the head gates of the Middletown feeder to the 
i\iiami and Erie Canal, which monument also bears S. 66 deg. 45' W. From 
a cross on the abutment wall at the south end of the head gates across the 
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:\liddletov:n feeder; thence along the west line of the original levee embank­
ment by the follcnYing eourses and dbtance~; X 17 deg. 20 1 E. 152.45 feet 
to the center of a concrete monument; thence X. 27 deg. 5i 1 E. 152.2 feet; 
thence X. 35 deg. 30 1 E. 586.1 feet to the center of a concrete monument at 
the foot of the original embankment of the canal feeder and in the center 
of the old farm levee that originally formed the line between lands owned by 
the :\liddletown Hydraulic Company and the lands formerly owned by J. S. 
Stoutenborough; thence X. 3 deg. 53 1 E. along the center line of this farm 
levee 435.1 feet the center of a concrete monument at the north end of the 
tract herein conveyed; thence S. 45 deg. 22 1 W. 410 feet; thence S. 30 deg. 
16 1 W. 780 feet to the center of a concrete monument; thence S. 40 deg. 
48 1 E. 304.7 feet to the place of beginning, and containing 6:41l acres, 
more or less." 

The abstractor's certificate is deficient in that it fails to state whether his examina­
tion disclosed any pending suits, living judgments, executions, foreign or domestic, 
or tax sales against the above described land or the owner thereof. No examination 

• appears to have been made of the records of the United States court to determine 
the existence of liens, judgments or bankruptcy proceedings therein against the owner 
of said real estate, and I suggest that in lieu of such examination a certificate of the 
clerk of said court covering these matters, be attached to the abstract. The abstract 
does not disclose the existence of any liens except a mortgage on 15-100 of an acre 
of the land; the taxes for the last half of the year 1913, due June 20, 1914, amounting 
to $45.33; and the undetermined taxes for the year 1914. 

Subject only to the foregoing, I am of the opinion that the abstract shows the 
present owner, the S. & M. Margolis Company, to have a fee simple title to said real 
estate, The deed to the state of Ohio is duly signed, acknowledged and witnessed, 
and is sufficient in form to convey to the state a fee simple title. 

The abstract. deed, etc., are enclosed herewith. 

1103. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

RIGHT OF A DEPUTY CLERK TO BE APPOINTED PROBATION OFFICER 
IN PROBATE OFFICE. 

A deputy clerk in the probate office may also be appointed a probation officer in the 
probate office. 

CoLUMBus, 0Hro, August 18, 1914. 

RoN. E. C. PEcK, Probate Judge, Bryan, Ohio. 

DEAR Sm:-I have your letter of June 17, 1914, asking the following questions: 

"First. Can the deputy clerk in the probate office be also appointed a 
probation offil·cr and draw the emoluments, or fees, for both positions lawfully? 

"Slcwd. 'Yhat, if any, fees are allowed to the probate judge for his fee 
fund, nnd by whom payable, in the matter of applications and investigations 
for mothers' pPn~ions under the mothers' pen.~ion law, so-called, of Ohio? 

"Third. What fees, if any, can be allowed to a person or committee, 
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other than the probation ofl_icer, for making an investigation and report of 
the applicant, as required by law?" 

Section 1584, General Code, reads: 

"Each probate judge shall have the care and custody of the files, papers, 
books, and records belonging to the probate office. He is authorized to per­
form the duties of clerk of his own court. He may appoint a deputy clerk 
or clerks, each of whom shall toke an oath of office before entering upon the 
duties of his appointment, and when so qualified, may perform the duties apper­
taining to the office of clerk of the court. Each deputy clerk may administer 
oaths in all cases when necesmry, in the discharge of his duties. Each probate 
judge may take a bond with such surety from his deputy as he deems neces­
sary to secure the faithful performance of the duties of his appointment." 

By virt'ue of section 2980-1, General Code, the salary of the deputy clerks is fixed 
by the probate judge from the amount allowed him by the county commissioners for 
clerk hire. 

Secti.on 16G2, General Code, as amended 103 0. L., page 874, reads: 

"The judge designated to exercise jurisdiction may appoint one or more 
discreet persons of good moral character, one or more of whom may be women, 
to serve as probation officers, dming the pleasure of the judge. One of such 
officers shall be kno\vn as chief probation officer and there may be first, second 
and third assistants. Such chief probation officer and the first, second and third 
assistants, shall receive such compensation as the judge appointing them may 
designate at the time of the appointment, but the compensation of the chief 
probation officer shall not exceed twenty-five hundred dollars per annum, that 
of the first assistant shall not exceed twelve hundred dollars per annum, and of 
the second and third shall not exceed one thousand dollars per annum, each 
payable monthly. The judge may appoint other probation officers, with or 
without compensation, but the entire compensation of all probation officers 
in any county shall not exceed the sum of forty dollars for each full thousand 
inhabitants ·or the county at the last preceding federal census. The compen­
sation of the probation officers shall be paid by the county treasurer from the 
county treasury upon the warrant of the county auditor, which shall be issued 
upon itemized vouchers sworn to by the probation officers and certified to by 
the judge of the juvenile court. The county auditor shall issue his warrant 
upon the treasury and the treasurer shall honor and pay the same, for all 
salaries, compensation and expenses provided for in this act, in the order in 
which proper vouchers therefor are presented to him." 

The rule of incompatibility is stated by Judge Dillon, at page 727 of volume 1, of 
his work on municipal corpomtions, as follows: 

"Incompatibility in offices exists when the nature and duties of the two 
offices are such as to render it improper from the considerations of public 
policy, for one incumbent to retain both." 

From a consideration of the duties of the deputy clerk of the probate court and 
probation officer, I can see nothing that wouid make the two offices incompatible 
under the above rule, and it is my opinion that they maybe held by one and the same 



ATTORNEY GENERAL. 1110 

person, providing, of course, that it is physically possible for one pen;on to properly 
attend to the work of both offices. 

Your second and third questions are answered by an opinion of this department 
under date of July 20, 1914, in which it was held that no fees or costs of any character 
whatever are to be charged or collected from any source on account of proceedings of 
the mothers' pension act, prior to the filing of a motion to set aside or vacate or modify 
a judgment or allowance, and no compensation by way of fees is to be charged or col­
lected from any source by the probation officer, associated eharities organization, 
humane society or any other competent person or agent directed by thP. eonrt to pre­
pare and file the written report of preliminary examination, as provided by section 
6383-3. I am enclosing a copy of this opinion for your information. 

1105. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES ON }.lONEY BELONGING TO THE WOOD, WIRE AND METAL 
LATHERS' INTERNATION"AL "GN"ION 

Money in bank belonging to the Wood, Wire and Metal Lathers' International Union 
is taxable, the union not being an institution of purely public charity. 

CoLUMBus, Omo, August 18, 1914. 

'l'he Honorable 'l'ax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-In your letter of March 13, 1914, you requested my opmwn as 
to whether or not money in bank belonging to the Wood, Wire & ~fetal Lathers' Inter­
national Union is taxable. With your letter you submit correspondence with the 
general secretary-treasurer of the union, and a copy of its constitution in effect Dec­
ember 1, 1912. 

In an opinion heretofore rendered to you I advised the commission that insofar 
as sections 5364, 5365 and 5365-1 of the General Code were invalid, under the constitu­
tion of 1851 they are to be regarded as now unconstitutional and of no effect, the verbal 
change made in article XII, section 2, of the constitution, not having the effect of 
validating them to the extent that they might be regarded as consistent with the amended 
section. In that opinion I did not attempt to pass upon the extent to which, if at all, 
any of these sections might be regarded as valid, under the constitution of 1851. I 
may say, however, that in my opinion, insofar as section 5364 provides for the exemption 
of moneys and other property belonging to secret benevolent organizations main­
taining a lodge system, etc., it was unconstitutional and void, at least to the extent 
that exemption was thereby attempted to be afforded to the property of organizations 
which do not constitute "institutions of purely public charity" within the rule laid 
down in :\Iorning Star Lodge vs. Hayslip, 23 0. S., 144. 

At the same time, there was in effect under the constitution of 1851, a statute 
authorizing the exemption of property of "institutions of public charity only" (section 
5353, General Code), which statute, for obvious reasons, so long as article XIT, section 
2, as adopted in 11:!51, was in effect, could have no exempting effect beyond the limits 
prescribed by the conHtitution, viz.: "institutions of purely public charity;" for which 
reason it Reems reasonably clear that the phrase "public charity only" (a substitute 
for "purely public charity" introduecd in process of codifieation), means exactly the 
same thing aR the constitut·ional phrase itself. 

It so happens that section 5353 of the General Code, of all the tax exemption 
~:>tatute; is the only one which has been amended since January 1, 1913, when the 
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amended constitution became effective (see 103 0. L., 548). In its amended form, 
however, it still limits its force to "institutions of public charity only," the amend­
ment being, in respects, immaterial to the present inquiry. And because this portion 
of the section was unchanged, I am clearly of the opinion that though passed under a 
constitution permitting the exemption of the property of charitable institutions, v.ith­
out regard to the public nature of the charity, this statute is still limited to institutions 
of purely public charity, within the meaning of that term as defined by the courts. 
In other words, though, when section 5353 was amended, the legislature might, consti­
tutionally, have made it extend to all exclusively charitable institutions, it did not 
do so, but left if as it had been before, viz.: limited to institutions of purely public charity. 

From what has been said it follows that the property of the organization in question, 
if exempt from taxation, must be brought within the scope of section 5353 of the General 
Code, as amended. 

There is an interesting question now pending in the supreme court in the case of 
Benjamin F. Rose Institute vs. The Treasurer of Cuyahoga county, on rehearing, 
respecting the exemption, under section 5353, of moneys and credits appropriated 
solely to sustain an institution of purely public charity. That is, the question is as 
to whether such property, as distinguished from real and tangible personal property 
directly used in the administration of the charity, is exempt under the section; but 
this question, which may be regarded as an open one, is not reached in the case you 
submit until it has been decided that the Wood, Wire & :\1etal Lathers' International 
Union is "an institution of purely public charity." 

The object of the institution, as stated in the constitution, is as follows: 

"To encourage and formulate local unions of the craft, the closer amalga­
mation of locals under one head, to establish the eight-hour day. to effect an 
equitable adjustment of all differences arising from time to time between our 
members and their employers, to the end that trade quarrels, strikes and 
lockouts, may be reduced to a minimum, to more thoroughly inculcate the 
principles of unionism, and secure an improvement of the conditions under 
which we labor." 

So far as this statement is concerned, the geneml benefits of the organization, 
as a whole, are mutual in character; i. e., restricted to the membership of the local 
unions, un~er the jurisdiction of the International Union. 

The membership of the local unions is regulated by the constitution of the Inter­
national Union, as follows: 

"The qualifications necessary to entitle an applicant to membership 
shall be left entirely to the will of each local; but in no case shall any person 
be admitted to membership in any local union of this organization as a member 
who has not previously worked two years at the trade of lathing. And that 
no one shall be discriminated against for race or color." 

There are numerous other provisions respecting membership, which I need not 
quote. Suffice it to state that membership is not open to all lathers on the same terms, 
but that, apparently, members are chosen such by action of those who are already 
members. 

The revenue provisions of the constitution authorize the collection of a certain 
per capita tax and initiation fees and assessments, and include the follmving: 

"All revenue collected shall be placed in one general fund, from which 
all expenses, death benefits and outlays of any nature shall be paid." 
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The matter of the disbursement of these funds by the following: 

"On the death of a member who is in good standing, both with the Inter­
national and with his local union, a funeral benefit will be paid, subject to the 
conditions hereinafter set forth." 

Here follow certain conditions: 

"On the death of a member whose record conforms to the foregoing con­
ditions, the funeral benefit, to which the deceased brother is entitled, will 
be paid to the person who has assumed the obligations of the interment, sub­
ject to receipted bills for the expense, forwarded to headquarters, and if there 
be a v.ife, mother, father or sister, who has been dependent on the deceased 
brother, any balance over the funeral expenses will go to such parties in the 
order named. * * *" 

The foregoing are indicative of the nature of all the material provisions which I 
find in the constitution and laws of the union. I am informed by the correspondence, 
however, that this organization is affiliated with and a member of the American 
Federation of Labor. The statement is made that the American Federation of Labor 
is engaged in public effort for better social conditions of the people of the country, 
in general, and the inference is that some of the funds of the Wood, Wire & Metal 
Lathers' International Union are contributed, either voluntarily or otherwise, to the 
support of the American Federation of Labor. 

In my opinion, the facts, as I understand them from the papers submitted to me, 
are not sufficient to constitute the union an "institution of purely public charity." 
So far as the organization itself is concerned, it is clearly and admittedly a mutual 
affair and the question, thus far, is certainly governed by Morning Star Lodge vs. 
Hayslip, supra. 

The mere fact that the union is affiliated with the American Federation of Labor 
does not change the aspect of the case. The American Federation of Labor may be 
and doubtless is an instituiion of purely public charity. lts property located within 
the state of Ohio might be exempt from taxation, but its affiliated unions, which con­
tribute to its fund, cannot, for that reason, be held to absorb its characteristics. It 
would be as logical to hold that a manufacturing corporation would become an institu­
tion of purely charity by reason of membership in an associated charities organizat~n. 

For all the foregoing reasons I am of the opinion that none of the property of the 
Wood, Wire & ::\Ietal Lathers' International Union is exempt from taxation. 

\"ol. II -A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1106. 

Il\IPROVEl\IE~T OF ROADS OF A TOWXSHIP BY GRAVELIXG WITHOUT 
A VOTE OF THE PEOPLE-INCREASING TAX LEVY. 

Inasmuch as no bonds can be issued under section lOSS, et seq., General Code, to 
improve roads of a township by graveling without a vote of the people, tax levies for the 
retirement of such bonds are outside of the ten mill limitation, and an election 1tnder sec­
tion 5649-5, General Code, to increase the tax levy will be necessary. 

· CoLUMBus, OHIO, August 18, 1914. 

HoN. R. H. PATCHIN, Prosecuting Attorney, Chardon, Ohio. 

DEAR Sm:-In your letter of July 7th, you request my opinion as to whether or 
not it is practicable for a. certain township in Geauga county to proceed under sectiors 
7033 et seq. of the General Code to improve the roads of the township, by graveling, at 
the expense of the general tax duplicate, when it is certain that the taxes necessary 
to be levied, if within the-limitations of the Smith law, together with other taxes, as 
to which it is now certain that levies must be made, will cause the ten-mill limit of the 
Smith law to be exceeded. 

In so far as your question involves purely legal consideration, I would answer it 
by saying that it does not follow that the ten-mill limitation of the Smith law is an 
obstacle, under the circumstances mentioned. That limitation which is provided for 
by section 5649-2, as amended 103 0. L., 552, is exclusive of the levies "for sinking 
fund and interest purposes * * * necessary to provide for any indebtedness 
* * * incurred by a vote of the people." Sections 7033 et seq. contain authority 
to issue bonds upon a vote of the people for the pt1rpose of making the improvement. 
In fact, section 7037, General Code, seems to require the submission to the electors 
the question of issuing bonds as a condition precedent to all other actions. It reads 
as follows: -

"Before the improvement of any of the public ways shall be undertaken, 
and before bonds shall be issued to pay for such improvements, the question 
of improving the public ways and of issuing bonds shall be submitted to- the 
qualified electors of the road district, at a general or special election. The 
trustees shall cause not less than ten days' notice to be given in the manner 
provided by law for other general or special elections of the purpose, time and 
place of holding the election and the aggregate amount of the bonds." 

The question to be submitted is specified in ilection 7039, as follows: 

"The clerk of the township shall file a certified copy of such resolution 
with the deputy state supervisors of elections of the county in which the road 
district is located, not less than fifteen days before the time therein fixed for 
the election. The deputy state supervisors of elections shall cause to be pre­
pared and furnished, at the expense of the townEhip, ballots for the election, 
on which shall appear the words 'Road improvement bonds-yes,' 'Road im­
provement bonds-no.' " 

Section 7051 providing for the tax levy, is as follows: 

"The trustees shall provide means to pay the expense and cost of such 
improvements, and to pay the principal and interest of such bonds, by a gen­
er~l tax levied upon the taxable property of the respective road districts. The 
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levies for such tax shall be certified to the county auditor 3.8 provirlE>rl by law 
in the rase of other levies of township trustees." 

So that it appears that indebtedness incurred for the purpose of graveling roads, 
as provided for by section 7033, General Code, as amenrled 103 0. L., 475, would be 
an indebtedness provided for by a vote of the people, within the meaning of the Smith 
law; and, therefore, the levies authorized in section 7051, General Code, would be 
exempt from the one per cent. limitation. 

Such levies would have to be made, however, within the fifteen-mill limitation 
of section 5649-5b, as amended 103 0. L., 57. I take it, however, from your reference 
to section 5649-5 et seq., that there is, so to speak, room between the ten-mill limit 
and the fifteen-mill limit V>ithin which the expenses of such a road improvement might 
be cared for. Therefore, I assume that the conclusion at which I have arrived, namely, 
that if the vote of the electors, required in the related sections, is taken, the levies 
proviQ.ed therein are outside of the ten-mill limitation, is sufficient for your purposes. 

I may add that under section 5649-3a, General Code, levies in road districts, 
while apparently subject to the inclusive limitations of the act, are not subject to the 
control of the budget commission, so that it is possible, under the law as it stands, for 
a road district to be created and for levies, in that district, to take precedence over 
levies for current expenses of the various governmental subdivisions. However, that 
question does not seem to be involved in your inquiry. 

1107. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

RIGHT OF MUNICIPAL CIVIL SERVICE COMMISSIO~ TO FIX SALARIES 
OF ITS E:\IPLOYES-POWERS OF COU~CIL. 

Section 19 of the civil service act, section 586-19, Geneml Code, does not confer 1tpon 
the municipal civil savice cmmnisb·ion the power to }!x the salaries of its employes; these 
salaries are to be fixed by council. 

CoLu~mus, OHio, Au!!;ust 18, 1914. 

'l'he Stale Cit>il Service Cmmnission, Columbus, Ohio. 

GENTLE~IEN:-The bureau of inspection and supervision of public offices, under 
date of July 28, 1914, submit the following inquiry: 

"Has the municipal civil service commission of a city the authority to 
fix salaries of examinars, physicians and clerks in their department, or is such 
authority lodged in the city council?" 

Section 19 of the civil &ervice act, section 486-19, General Code, provides n.mong 
other things: 

"Such municipal civil service commission shall prescribe, amend and en­
force rules not inconsistent with the provisions of this act for the classification 
of positions in the civil service of such city and city ~chool district, for ex­
aminations and registrations therefor, and for appointments, promotions, 
transfers, layoffs, suspensions, reductions and reinstatements therein, for 
standardizing positions and maintaining; efficiency therein. Said municipal 
commission shall have and exercise all other pnwers and perform all other 
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duties with respect to the civil service of such city and city school district, 
as herein prescribed and conferred upon the state civil service comm1ss10n 
with respect to the civil service of the state; and all authority grantlld to 
the state commission with respect to the service under its jurisdiction shall 
be held to grant the same authority to the municipal commission with re­
spect to the service under its jurisdiction. The expense and salaries of any 
such municipal commission shall be determined by the council af such city 
and a sufficient sum of money shall be- appropriated each year to carry out 
the provisions of this act in any such city." 

By virtue of this section the "expense and salaries of any such municipal com­
mission" are to be determined by council. 

As to the clerks and employes of the state civil service commission, that com­
mission is specifically given power to fix the salaries of such clerks and employes. 

In section 5 of civil service act, section 486-5, Geneml Code, it is provided in 
part: 

"* * * The salary of the chief examiner shall be fixed by the 
commission, subject to the approval of the governor. * * * 

"The commission may also appoint such examiners, inspectors, clerks 
and other assistants as may be necessary to carry out the provisions of this 
act, and fix their salaries. * * *" 

Section 4214, General Code, provides: 

"Except as otherwise provided in this title, council, by ordinance or reso­
lution, shall determine the number of officers, clerks and employes in each 
department of the city government, and shall fix by ordinance or resolution 
their respective salaries and compensation, and the amount of bond to be 
given for each officer, clerk or employe in each department of the govern­
ment, if any be required. Such bond shall be made by such officer, clerk or 
employe, with surety subject to the approval of the mayor." 

Under section 19 of the civil service act, supra, the municipal civil service com­
mission, as to the service under its jurisdiction, is granted the same power ::mel author­
ity as the state civil service commission has as to the state civil service. Tlus pro­
vision has reference to the power and authority ever the positions in the classified 
service, and those making appointments to the classified service. It does not grant to 
the municipal civil service commission the power to fix the salaries of the exa1niners, 
physicians and clerks of such municipal civil service commission. 

The council has the power to fix the salaries of the employes of the municipal civil 
service commission. 

Respectfully, 
TIMOTHY 8. HOGAN, 

Attarney General. 
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1108. 

FORMATION OF A CORPORATION FOR THE PURPOSE OF EDUCATIO'X, 
AMlJSE:MEKT AND JKSTRlJCTIOX-RIGHT TO ACQUIRE AXD OWN 
PROPERTY. 

A corporation formed for social purposes, education, amusement and instruction of 
singing may acquire aml hold real properly for the purpose of erecting a club house or 
headquarters. 

CoLUMBus, Omo, August 18, 1914. 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm:-Acknowledging receipt of your letter of July 21st, with its enclosure, 
n. communicn.tion n.ddressed to you by Mr. I. B. Miller, of Youngstown, and submitting 
the general question n.s to whether a corporation formed for "social purposes, educa­
tion, amusement and instruction in singing" may acquire and hold real prope1ty, 
I beg to stn.te that in my opinion such a corporation may exercise the franchise in 
question. 

Section 8627, General Code, provides as follows: 

"Upon filing articles of incorporation, the persons who subscribed them, 
their associates, successors and assigns, by the name and style provided therein 
shall be a body corporate, with succession, power to sue and be sued, contract 
n.nd be contracted with; also, unless specially limited, to acquire and hold all 
property, real or personal, necessary to effect the object for which it is created, 
and at pleasure convey it in conformity with its regulations and the laws of 
this state. Such corporation also may make, use, and at will alter a common 
seal, and do all other acts needful to accomplish the purposes of its organiza­
tion." 

As is apparent, the office of this section is to define statutory powers incidental 
to a corporation organized under the laws of Ohio. It is general in its terms, and its 
force is not limited to corporations for profit. 

In the specific cn.se submitted, then, the question is as to what real property is 
"necessary to effect the objects for which it (the particular corporation) is created." 

In my opinion such real estate n.s mn.y be necessary to effect the object of pro­
moting social activities, and particularly education, amusement and instruction in 
singing, may be acquired, held and conveyed by this corporation. 

I note from the letter of Mr. Miller that the realty which it is desired to acquire is 
for the purpose of erecting a club house or headquarters. Undoubtedly the corpora­
tion hn.s power to acquire such property, there being no purpose to deal in real estate 
commercially or to promote any business or other purpose aside from the objects of 
the corporation itself. 

0 

Yours very truly, 
Tn!OTHY S. HoGAN, 

Attorney General. 
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1109. 

CONSTRUCTIO~ OF A SEWAGE DISPOSAL PLANT-UNDER THE BENSE 
ACT, CITY AUDITOR'S CERTIFICATE, THAT THE MONEY IS IN THE 
TREASURY MAY BE ISSUED AFTER THE BOXDS HAVE BEE~ AUTH­
ORIZED. 

If a sewage disposal plant is being constructed upon the order of the state board of 
health under the Bense act, the city auditor's certificate that the money necessary for the 
contract is in the treasury, etc., may be issued after the bonds have been authorized and 
before they are sold; contra, if the plant is not being constructed under the act mentioned. 

CoLUMBus, Omo, August 18, 1914. 

HoN. WALTER S. RuFF, City Solicitor, Canton, Ohio. 

DEAR Sm:-In your letter of July 30th, receipt whereof has been acknowledged, 
you request my opinion upon the followillg question: 

"May the city auditor lawfully certify that the money necessary for a 
contract for the construction of a sewage disposal plant is in the treasury 
and appropriated for the purpose, as required in section 3806, General Code, 
i,f bonds for the purpose of providing the necessary funds have been duly 
authorized but have not been issued and sold? 

This question invites consideration of the following sections of the General Code: 

"Section 3806. No contract, agreement or other obligation involving the 
expenditure of money shall be entered into, nor shall any ordinance, resolution 
or order for the expenditure of money be passed by the council or by any 
board or officer of a municipal corporation, unless the auditor or clerk thereof, 
first certifies to council or to the proper board, as the case may be, that the 
money required for such contract, agreement, or other obligation, or to pay 
such appropriation or expenditure, is in the treasury to the credit of the fund 
from which it is to be drawn, and not appropriated for any other purpose, 
which certificate shall be filed and immediately recorded. The sum so certi­
fied shall not thereafter be consideJed unappropriated until the corporation 
is discharged from the contract, agreement or obligation, or so long as the ordi­
nance, resolution or order is in force. 

"Section 3807. All contracts, agreements or other obligations, and all 
ordinances, resolutions and orders entered into or passed, contrary to the 
provisions of the preceding section shall be void, and no person whatever shall 
have any claim or demand against the corporation thereunder, nor shall the 
council, or a board, officer or commissioner of any municipal corporation, 
waive or qualify the limits fixed by such ordinance, resolution or order, or 
fasten upon the corporation any liability whatever for any excess of such limits, 
or release any party from an exact compliance with his contract under such 
ordinance, resolution or order. 

"Section 3810. Money to be derived from lawfully aut~orized bonds 
or notes sold and in process of delivery, ·shall for the purpose of the certificate 
that the money for the specific purpose is in the treasury, be deemed in the 
treasury and in the appropriate fund." 

Standing by themselves these provisions furnish a complete answer to your question 
nor is their application affected by the decision of the supreme court in Emmert vs. 



ATTORNEY GENERAL. 1127 

Elyria, 74 0. S., 185, and Akron vs. Dobson, 81 0. S., 66, as both of these decisions 
were predicated upon the fact that the money necessary for the improvement was at 
the time of entering into the contract actually in the treasury. Therefore, if these 
statutes govern the case which you have in mind, it is clear tht!.t the certificate of the 
auditor cannot lawfully be made under the circumstances mentioned; and that further, 
without such certificate the contract is invalid. 

But I note that you mention section 1259, General Code, which provides as follows: 

"Each municipal council, department, or officer having jurisdiction to pro­
vide for the raising of revenues by tax levies, sale of bonds, or otherwise, shall 
take all steps necessary to secure the funds for any such purpose or purposes. 
When so secured, or the bo'n<ls thereof have been authorized by the proper 
municipal authority, such funds shall be considered as in the treasury and 
appropriated for such particular purpose, or purposes, and shall not be used 
for any other purpose * * *" 

This section is a part of the so-called "Bense Act," relative to the securing of a. 
proper water supply, and a proper means of purifying or disposing of sewage of a munici­
pal corporation. The scheme embodied in the related sections may be described as 
follows: 

Provision is made for a complaint to the state board of health relative to the 
source of water supply of a municipal corporation, or the method by which it is dis­
posing of its sewage. The state board of health conducts a hearing, and, with the 
approval of the governor and attorney general, may issue such orders as when complied 
with will result in the installation of works or means sufficient to obviate the existing 
ev~ and to safeguard the public health. 

In my opinion the provisions of section 1259 are applicable only to the construction 
of such works as are ordered by the state boartl of health. Your letter does not. dis­
close whether or not. the sewage disposal plant of which you speak is one, the con­
struction of which has been so ordered. 

If the proceedings are being undert.aken under the Bense act, then, in my opinion, 
section 1259 controls and must be read in connection with secoion 3806. Such a con­
struction would permit the auditor to issue a certificate as soon as the bonds have been 
authorized without waiting for them to be sold and in process of delivery. 

On the other hand, if the proceedin.,us are not under the Bense act, I am of the 
opinion that section 1259 has no application, and that section 3806 and related sections 
standing by themselves control. 

In a word, then, I am of the opinion that if the sewage di~posal plant, of which 
you speak, is being constructed under the Bense act, the auditor's certificate relative 
to the existence of funds, etc., may be issued after the bonds are authorized, but before 
they are sold and in process of delivery; but that if the plant is being constructed, 
otherwise than under the Bense act, a contrary result will follow as already indicated. 

• Yours very truly, 
TIMOTHY S. HoGAN, 

Allorney General. 
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1110. 

BOARD OF EDUCATION -8ECURING NEW SITE IN ORDER TO REPLACE 
SCHOOL HOUSE CONDE:\iNED OR DESTROYED-FIXING LEVIES. 

If a board of education deems it necessary to secure a new site in order to replace a 
school house condemned or destroyed, the tax levies necessary for the purposes of such site 
are not within the exemption of section 7630-1 and 7630-2, General Code, but must be 
made within all the limilations of the Smith one per cent. law. 

CoLUMBUs, Omo, August 18, 1914. 

RoN. H. F. CASTLE, Prosecuting Attorney, Akron, Ohio. 

DEAR SiiR:-In your letter of July 2nd, you request my opinion upon the fol­
lowing question: 

"I am somewhat in doubt as to the construction to be placed upon sec­
tion 7630-1 as amended in volume 103, page 527, Ohio Laws, the same being 
an act with relation to the replacement of a sehoul house condemned or de­
stroyed, as to whether this enactment confers upon a board of education the 
right to issue bonds for the purpose of purchasing a new site." 

The section to which you direct my attention is as follows: 

"Section 7630-1. If a school house is wholly or partly destroyed by fire 
or other casualty, or if the use of any school house for its intended purpose is 
prohibited by any order of the chief inspector of workshops and factories, and 
the board of education of the school district is without sufficient funds applic­
able to the purpose, with which to rebuild or repair such school house or to 
construct a new school house for the proper accomodation of the schools of the 
district, and it is not practicable to secure such funds under any of the six 
preceding sections because of the limits of taxation applicable to such school 
district, such board of education may, subject to the provisions of sections 
seventy-six hundred and twenty-six and seventy-six hundred and twenty­
seven, and upon the approval of the electors in the manner provided by sec­
tions seventy-six hundred and twenty-five and seventy-six hundred and 
twenty-six issue bonds for the amount required for such purpose. For the 
payment of the principal and interest on such bonds and on bonds heretofore 
issued for the purposes herein mentioned and to provide a sinking fund for 
their final redemption at maturity, such board of education shall annually levy 
a tax as provided by law." 

It is clear that this section confers authority to issue bonds only for the purpose 
of rebuilding, repairing and constructing school houses. The authority to issue bonds 
for the purpose of acquiring a site for a school house is to be found in section 7625, 
General Code. Interest and sinking fund levies for the retirement of bonds issued for 
the purpose of securing a site for a school house must be made within the limitations 
of the Smith law. 

Upon the approval of the electors, as provided in section 7625, then, to the extent 
that they involve the acquisition of a site, at least, they are subject to the fifteen mill 
limitation as imposed by section 5649-5b, as amended 103 0. L. 57; and this limita­
tion cannot be exceeded, as you suggest, by a vote of the people taken under authority 
of sections 5649-5b and 5649-5a, General Code. 

In short, then, I am of the opinion that in no way can bonds be issued for the 
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acquisition of a school house site so as to take out of the fifteen mill limitation of the 
Smith law the interest and sinking fund levies necessary to retire such bonds; but that 
under the circumstances mentioned by you a separate issue of bonds for the construc­
tion of a new school house on a new site, when the necessity for having a new school 
house arises from the condemnation of the old one by the state authorities, and the 
other conditions of section 7631 have been satisfied, the interest and sinking fund 
levies to retire such bonds are outside of the fifteen mill limitation. 

1111. 

Yours very truly, 
TUIOTHY S. HOGAN, 

Allorney General. 

AUT0l\10BILE DISPLAY-DISTINCTIVE NUMBER NOT REQUIRED IN 
CERTAIN CASES. 

The provisions of the General Code in reference to the display of a distinctive number 
on each automobile does not apply to vehicles in sales rooms, show rooms, etc., but those 
alone that are in opemtion on a public highway. 

CoLuMBUs, Omo, August 15, 1914. 

RoN. W. A. RHULMAN, Member of the General Assembly, Hamden, Vinton County, OMo. 
DEAR Sm:-I have your communication of July 23, 1914, wherein you say: 

"Referring to my conversation with you concering the automobile law, 
I want to call your attention to the fact that section 6301 provides: a manu­
facturer or dealer in motor vehicles shall make application, and the distinc­
tive number, which must be carried and displayed by each motor vehicle 
willie it is operated on a public highway, until it is sold or let for hire. Now, 
if it is necessary to describe in section 6301 that the placard must be displayed 
while driven upon a public highway, why is it not necessary for section 12613 
to provide when the placard shall be displayed?" 

In reply thereto I beg to say that I have examined the sections to which you refer, 
namely, sections 6301 and 12613 of the General Code, and to me they seem quite clear 
in reference to the point you call my attention to. Se~tion 6301 provides, in part as 
follows: 

"A manufacturer or dealer in motor vehicles shall make application for 
registration for each make of motor vehicles - • * * and the secretary of 
state shall assign * • * a distinctive number, which must be carried and 
displayed by each motor vehicle * * * while it is operated on a public 
highway. * * *" 

Section 12613 provides, in part, as follows: 

''Whoever * * * fails to have the distinctive number and registra­
tion mark furnished by the secretary of state for such motor vehicle, displayed 
on the front and rear thereof * • * shall be fiwd * * " " 

As I understand your question, you desire to know if the words underscored in 
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qmJted section 6301 above, namely: "While it is operated on a public highway" should 
not be likewise inserted in penal section 12613 so as to make section 12613 clear. I 
do not think that is necessary, as penal section 12613 refers to all that which precedes 
it, and moreover, in reading section 12613 wherein it says: "Whoever * * * 
fails to have the distinctive number * * * for such motor vehicle" the word 
"such" refers to such motor vehicle as is operated on a public highway, and could not 
be taken to mean all vehicles including those in sales rooms, show rooms, etc., but 
those alone that are in operation on the public highway. 

I am of the opinion therefore, that section 12613 read in conjunction with sections 
to which it refers is perfectly clear 'and un'ambiguous without the insertion of the words 
incorporated in section 6301 of the General Code. 

1112. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF COMPLAINTS HOLDING OFFICE ILLEGALLY-DE FACTO 
OFFICERS-DE JURE OFFICER-APPOINTMENTS INVALID WHERE 
ALL ARE MADE FROM A CITY OF THE COUNTY. 

1. Where the three members of the board of complaints for the district of Lucas connty 
are residents of the city of Toledo, the board of complaints is not a legally organized body; 
the appointments are invalid and no member of the board is a de jure officer, that is to say 
in a direct proceeding brought for that purpose all of them as individuals could be ousted 
from the positions which they hold. 

2. If the members of the board of complaints of Lucas county act as de facto officers 
their acts as such would be valid and binding tls those of de jure officers. 

CoLUMBus, Omo, August 24, 1914. 

HoN. CHARLES M. MILROY, Prosecuting Attorney, Toledo, Ohio. 

DEAR Sm:-Your letter of August lOth, previously acknowledged, states that 
all three of the members of the board of complaints for the district of Lucas county 
are residents of the city of Toledo, and requests my advice on the following questions 
growing out of this situation: · 

"1. Is the board of complaints as organized a lawful body? 
"2. Would any action that might be taken by the board be valid?" 

I interpret your letter as meaning that at the time the three members of the board 
were appointed they were all residents of the city; not that one of them when appointed 
resided elsewhere and subsequently moved into the city. 

The provision of law which under the facts stated gives rise to the questions which 
you have in mind is section 13 of the Warnes law, so-called, 130 0. L., 786-790, therein 
designated as section 5591, General Code. The pertinent language is as follows: 

"Not more than two members of the district board of complaints shall 
be of the same political party; and no more than two members thereof shall be 
residents of the same township, city or village; provided, however, that if 
the amount of taxable property in any city within an assessment district ex­
ceeds the amount of taxable property outside of such city and within the 
assessment district, two members of the district board of complaints in any 
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such assessment district may be residents of such city. Whenever any mem· 
ber of the district bol.lrd of complaints by rea~on of removal from one town­
ship, city or village, or otherwise ceases to possess any of the qualifications 
required in this section his office shall be vacant." 

The facts stated by you and interpreted in the manner already desPribed seem 
to be such as to eliminate consideration of the last sentence above quoted. This is 
not a case of one or more members ceasing to possess the qualifications required b.v 
the section. That one may cease to have a qualification implies that he has at one 
time had it and lost it. Furthermore, it would be impossible to determine which one 
of the three members is, as an individual member disqualified, and in whose position 
there is a vacancy within the meaning of this sentence. .\II three are re;;idents of 
Toledo, and were at the time of- their appointment. A vacancy in one position 
would serve to qualify the other two members of the board; but it cannot be said 
that any particular position is vacant. 

I am of the opinion, however, that the last sentence of the section, as I have quoted 
it, does serve to show the interpretation which is to be put upon the remaining pro­
visions of the section, and I agree with you that in the light of all the related provi­
sions it is mandatory upon the tax commission, which is the appointing authority, 
to have regard to the qualification of location in making the appointment. Failing 
to do this, its appointments would be void. The commission has failed to make its 
appointments so as to comply with the statute, and in my opinion none of the ap­
pointments is valid. 

I take it that, in asking whether or not the board is a lawfully constituted body 
you mean to inquire whether the appointments are valid, and the members of the board 
are de jure officers. For the reasons already stated I am of the opinion that the ap· 
pointments are invalid and that none of the members of the board is a de jure officer 
that is to say in a direct proceeding brought for the purpose all of them as individuals 
could be ousted from the positions which they hold. 

This answer to your first question does not carry with it a negative answer to 
your second questio!l. While the persons who are holding the office of members of 
the board of complaints for Lucas county have no right to hold their positions, the 
board of complaints of the district as such, has legal existence, that is to say, there is 
such an office or tribunal, which it is the duty of the tax commission of Ohio to fill in 
a legal manner, but which if not so filled may, nevertheless, be discharged "ith respect 
to its powers and duties by any persons of the requisite number holding their positions 
under such color of authority as to constitute them de facto officers. 

I take it that there can be no serious question as to the rule that the acts of de 
facto officers are valid and are not subject to collateral attack. .There are many de­
cisions in this state upon the general rule, and I need not cite numerous decisions to 
that effect. This rule as to the validity of the acts of de facto officers applies in matters 
of taxation as well as elsewhere. 

Smith vs. Lynch, treasurer, 29 0. S., 261. 

Indeed, I am clearly of the opinion that if the members of the board of complaints 
for Lucas county act as de facto officers, their acts as such would be as valid and bind­
ing as those of de jure officers. 

As to what is necessary in order to constitute one a de facto officer the authorities 
usually hold that the prime requisite is the existence of a de JUre office. There can be 
no doubt on that score in the case submitted by you. As a matter of law, there is, 
or should be, a. tribunal known as the district board of complaints. 

The second requisite constituting a. person an officer de facio is actual possession 
of the office. In the present case no one, other than the three appointees, is assuming 



1132 ANNUAL REPORT 

to act as member of the district board of complaints. Your letter fails to disclose 
whether or not any acts have been done by th'e members of the board of a nature suffi­
cient to constitute the assumption of the possession of their several offices. The board 
"has as yet conducted no business," but I assume that the members of the board may 
have met and organized as required by law (section 16 of the Warnes law), and perhaps 
have acted insofar as they could without the assistance of the county auditor, so as 
to assert possession of the office. 

The next criterion of a de facto officer is found in the rule that his possession must 
be under color of title. It seems to me that there can be no question about the exis­
tence of this requisite, the tax commission's certificate of appointment is sufficient 
color of title. 

It will thus be seen that all the prime requisites of de facto officers are possessed 
by the incumbents of positions of members of the board of complaints for Lucas county. 
The mere fact that they are ineligible to the office, or rather that one of them is in­
eligible to the office, does not defeat the operation of the rule. 

· See Constantineau on the De Facto Doctrine, chapter 12. 

There is but one circumstance which might affect the case and irnpvir the va­
lidity of the acts or attempted acts of the persons in question. The board of com­
plaints certainly could not act without the concurrence of the auditor. He must be 
their secretary. (Section 16 of the Warnes law); complaints to the board must be 
filed with him (Section 24 of the Warnes law), and can come before the board only 
through his action. (Section 25 of the Warnes law.) ·· 

Your question, however, seems to put all such considerations out of the case; for 
if the board can only act with the concurrance of the auditor, then it would appear 
that you have in mind, in inquiring with respect to the validity of their acts, the sup­
position that the auditor, if advised that these persons might so act as to render their 
official determination valid and binding, would recognize them as members of the 
board of complaints. 

Answering your secorid question in full, then, I am of the opinion that if the county 
auditor should lay the complaints which have been filed before the board of complaints, 
as it is now constituted, and the persons composing it in fact should act upon such 
complaints, their action would be valid and binding. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



ATTORNEY GENERAL. 1133 

1113. 

BOARD OF EDUCATION MUST DISPENSE WITH OFFICE OF TREASURER 
OF SCHOOL MONEYS WHEN A DEPOSITORY HAS BEEN PROVIDED. 

Under the provisions of section 4782, General Code, it is mandatory upon the board 
of education to dispense with the office of treasurer of school moneys when a depository has 
been provided therefor. 

CoLUMBus, OHIO, August 26, 1914. 

HoN. CLARE CALDWELL, City Solicitor, Niles, Ohio. 

DEAR Sm:-Under date of June 3, 1914, you submitted to this department a 
request for an opinion construing section 4782 of the General Code, as amended (104 
0. L., p. 159). You state in your communication: 

"The amended section is identical with the original except that one word 
is changed. The word 'shall' has replaced the word 'may' in the foprth line. 
It was apparently the intention to dispense with the office of treasurer of 
school moneys absolutely, or else this section has not been changed from its 
former meaning. However, a vote of the board is still required to accomplish 
this." 

You then inquire as follows: 

"Is there not such an inconsistency therefore, that it is still optional with 
the board as to whether or not it shall dispense with the office in question?" 

Section 4782 of the General Code, as amended (104 0. L., p. 159), provides as 
follows: 

"When a depository has been provided for the school morreys of a 
district, as authorized by law, the board of education of the district, by 
resolution adopted by a vote of a majority of its members, shall dispense 
with a treasurer of the school moneys, belonging to such school district. In 
such case, the clerk of the board of education of a district shall perform 
all the services, discharge all the duties and be subject to all the obliga­
tions required by law of the treasurer of such school district." 

In amending said section the only change that the legislature made was to change 
the word "may" to the word "shall" which latter word is italicized in the abov.e 
quoted section. Prior to its amendment, this section by the use of the word "may" 
in place of the word "shall" was merely directory and it was optional with the board 
of education as to whether or not it should dispense with the treasurer of the school 
moneys belonging to such school district, when a depository had been provided for 
such school moneys of the district, as authorized by law. By virtue of the change 
made by the legislature in amending said section, it is apparent that it was the inten­
tion of the legislature to make it mandatory upon boards of education to dispense 
with the treasurer of the school moneys belonging to such district, when a depository 
for school moneys of such district has been provided as authorized by law. In other 
words, the section, I take it, now means that when a depository has been provided for 
~;chool moneys of a district, as authorized by law, then the board of education of such 
district shall dispense with the treasurer of the school moneys belonging to such schoo 
district. The clause "by resolution adopted by a vote of a majority of its members'~ 
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merely points out or directs the manner or method by which this mandatory duty of 
so dispensing with the treasurer of school moneys shall be carried out. That is to say, 
in other words, said section is mandatory in requiring the board of education to dis­
pense with the treasurer of its school moneys when a depository has been provided for 
the same, as authorized by law, by the adoption of a resolution to that effect by a 
majority vote of the members of such board. 

For the foregoing reasons, I am of the opinion that there is not such inconsistency 
in said section as to make it still optional with the board as to whether or not it shall 
dispense with the office of the treasurer of the school moneys, but on the contrary, the 
provision of dispensing with such treasurer upon the creation of such depository, is 
now made mandatory. 

1114. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY COMMISSIONERS, UNDER THE LAND REGISTRATION ACT 
ARE ONLY REQUIRED TO FURNISH SUPPLIES AS THEY IN DIS­
CRETION DEEM NECESSARY FOR THE USE OF THE EXAMINER 
OF TITLES. 

The county commissioners are under no absolute duty to furnish an examiner of 
titles, under the land registration act, furniture, office, clerical hire and telephone. They 
are to furnish at the expense of the county only such supplies as they in the exercise of 
sound discretion deem necessary for the purpose of carrying out the provisions of the act, 
and only such supplies as the county commissioners deem necessary can be furnished at 
the present time by the county. 

CoLUMBus, OHio, August 26, 1914. 

HoN. A. M. HENDERSON, Prosecuting Attorney, Youngstown, Ohio. 
DEAR Sm:-Under date of July 6, 1914, you ~ite as follows: 

"Kindly refer to Ohio Sessions Laws 103, section 8572-1, with particular 
reference to section 8572-91, of what is commonly called the "Torrens act." 
The question now arises as to the con,struction of section 8572-91. Under this 
section it is contended by the incumbent to this office that it is the duty of 
the county commissioners to not only furnish all books, blanks and papers, 
but also to furnish an office in the county court house, together with all office 
supplies, including telephone, office furniture and clerical hire necessary in 
carrying out the provisions of this act. This section is so broad that we are 
anxious to have your office give us a ruling as to just how far our county com­
missioners shall go in complying with its terms." 

Section 91 of the land foegistration act of this state (103 0. L., 953) reads 
thus: 

"All books, blanks, papers and other things necessary for the purpose of 
carrying out the provisions of this act shall be furnished by the county com­
missioners at the expense of the county." 

This section, as you suggest, confers broad discretionary powers on the county 
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commissioners. The question of what is necessary for carrying out the proVlSlons 
of the act being a question which rests largely within the judgment of the county 
commissioners. 

In arriving at a conclusion upon this question they should take into considera­
tion all of the conditions surrounding the operation of the act in their county, giving 
especial thought to the number of applications for registration filed. There is nothing 
in the law which, in express terms, requires the furnishing and equipment of an office 
for examiners, and if this allowance is to be made at all it must be under the implied 
power conferred by the section just quoted. It would perhaps, in a county wherein 
the examiner was required to do a great amount of work, be convenient to have the 
office of the examiner located in the court house, and this might be said to be something 
necessary under such circumstances, but ordinarily I do not see the propriety of fur­
nishing such examiner with an office, furniture and clerical hire. The fact that the 
law authorizes the appointment of more than one examiner seems to carry with it the 
implication that each examiner should do his own work rather than for him to hire ari 
office force to do it for him. If there were only one examiner, and he had a large amount 
of work to do under the provisions of the act, it might also be said that a telephone 
would be a proper means of assisting him in the carrying out of the provisions of the 
act. This would be a convenience to the clerk of courts in notifying the examiner, 
under section 13, that the court had entered an order referring the application to him. 

As I have stated above, these are matters which, to a certain extent, rest within 
the discretion of the commissioners, who should be very careful not to abuse that 
discretion, as it would be much better for them to err on the ecopomical rather than on 
the extravagant side of the matter. 

The contention that it is the duty of the county commissioners to furnish an 
office, with office supplies, etc., is certainly not sound, because the statute does not, 
in express terms, require this, but seems to leave the matter to the judgment of the 
commissioners, which judgment would be reviewable if there was a gross abuse of 
discretion. In view of the fact that this law is in its infancy, and as it is extremely 
difficult to tell to what extent advantage will be taken of it, it seems to me that the 
commissioners would be, at the present time, perfectly justified in declining to provide 
any supplies excepting books, blanks,. papers and such other thingA as they regard as 
absolutely necessary for the purpose of carrying out the provisions of the act. I can­
not see how a telephone, office furniture, clerical hire and an office can be regarded as 
"absolutely necessary" at present. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1115. 

STREET IMPROVEMENTS-IMPROVEMENT MAY BE DIVIDED INTO 
TWO OR MORE SECTIONS OR DIVISIONS IN CONFORMITY TO THE 
VARYING WIDTH OF THE STREET-ASSESSMENTS OF THE COST 
OF A STREET IMPROVEMENT WHERE NO DIVISION HAS BEEN 
MADE MAY BE APPORTIONED AT A UNIFORM RATE FOR THE EN­
TIRE LENGTH OF THE STREET. 

1. In the making of a street improvement the same may be divided into two or more 
sections or divisions in conformity to the varying width of the street or the improvement 
thereon, in the assessment ordinance, provided the same does not conflict with any of the 
preceding ordinances relating to such improvements. 

2. Assessments of the cost of a street improvement, where no division into sections has 
or can be made, may be apportioned at a uniform rate for the entire length of the improve­
ment. The assessment ordinance fixing the amounts chargeable to the several lots abutting 
on an improvement is not an ordinance of a general nature and therefore need not be pub­
lished, but the requirements of section 3895, General Code, as to the notice of assessments 
are mandatory and must be followed. 

CoLUMBus, OHIO, August 26, 1914. 

HoN. PAUL BAINTER, City Solicitor, Dresden, Ohio. 

DEAR SIR:-1 have your letter of July Hi, 1914, in which you state and inquire: 

"Where a municipality of this state improves a street under the general 
laws of this state by grading, curbing and paving same, which is provided for 
by one resolution of necessity, one ordinance to proceed, one set of plans, 
specifications, estimates and profiles, which do nothing in the way of dividing 
the said street or improvement into different sections than to provide that a 
portion of the street through the middle part of the improvement shall be 
forty (40) feet wide as to the improvement, and that the portion of the s'treet 
improved in either direction from the portion shall be improved to a 
width of thirty (30) feet, which provisions appear only in the plans, specifica­
tions, estimates and profiles, all of which are approved by the resolution and 
ordinance in the usual way, and the method of assessment provided for is the 
third provided in General Code, section 3812, to wit: 'By the foot frontage 
of the property bounding and abutting upon the improvement,' aild which 
improvement is let in one single contract on one advertisement of same, . 
according to law, may it be divided by council into sections for assessment 
purposes at the time of the passage of the assessing ordinance, so that the 
part that as been improved to the width of forty feet shall have one uni­
form assessment of so much per foot assessed against it, and the part that has 
been improved to the width of thirty feet shall have a uniform assessment 
of so much per front foot assessed against it, but differing from the assess­
ment per foot on the forty foot improvement, and being less than that? 

"Second. If so, may it also be assessed at a uniform rate for the entire 
distance without regard to the width of the improvement? 

"Third. Is it required to publish the assessing ordinance, and if so, what 
sections so provide, and by what section or sections are such publications 
controlled?" 

In the case of Findlay vs. Frey, 51 0. S., 390, the third paragraph of the 
syllabus reads: 
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"Where a street is of different widths, it may, in a proceeding to improve 
it, be divided into as many sections as there are different widths; and the 
property on each section assessed for the cost of the same." 

:\Iinshall, J., says: 

"It is also objected that the assessment on Sandusky street is not uni­
form. The street was improved in sections, because not of uniform width. 
Each section is, however, of uniform width, and the assessment thereon the 
same. The method adopted was a just one. Each section pays for the improve­
ment on it. The same result could have been attained by separate proceed­
ings. This, however, would have aclclecl to the expense, "ithout any compen­
sation to the property holder::;. Xo good reason i::; shown why it could not all 
be clone in one, as well as in many, different proceedings." 

Tltis, I think, conclusively answers you that the street may divide into sections 
in the assessment ordinance, provided the same does not conflict with prior ordinances, 
and each section assessed for the cost of the street per foot front for the section. 

In the case of Jaeger vs. Burr, 36 0. S., 164, the council by ordinance assessed 
the sum of 83.21 upon all lots abutting upon the improvement, except certain 
described lots which were credited with 2.1621 for the cost of grading and paving the 
sidewalks, gutters and crossings by the owners. This the court held to be in violation 
of the statute and the ordinance under which the improvement was made. This, I 
think answers your first query. 

Your second question is answered, as it seems to me, by the cases of Smith vs. 
Cincinnati, 6 N. P., 175, which is based on the case of Cincinnati vs. Wilder, 26 0. S., 
284. In the former case it is said by Jackson, J.: 

"We think, a question substantially similar to the one here involved, 
was decided in the case of Wilder vs. the city of Cincinnati, 26 Ohio St., 284. 
In the Wilder case it appears that West Eighth street was improved, by grad­
ing, from McLean avenue westward to a plank road. The work in question 
was done in sections; i. e., one section from l\IcLean avenue to Mill Creek 
bridge; the other from the bridge to the plank road. In the trial of that 
case the jury made special findings of fact, from which it was apparent that the 
cost of the improvement per foot was much greater east than west of Mill 
Creek bridge, and Wilder's property abutted upon that section which was 
west of :\Iill Creek bridge. It was, therefore, contended that it was inequitable 
to have a uniform rate of assessment for the whole street, but that different 
aRRessmcnts should be made for the two different sections, so that the assess­
ment would be proportioned to the cost applicable to each particular section. 
But the supreme court denied the contention, and held that the uniform 
method of assessment adopted was proper, notwithstanding the affirmative 
finding that there was a great difference of cost in the improvement of the 
two sections of the street. In so doing the court said: 'The law seeks to 
make assessments for improvements of this kind uniform. In this case the 
object was to ascertain the amount properly chargeable upon Wilder's pro­
perty. This we suppose was to be done by a rule that would operate uniformly 
upon all abutters within the assessment district. If it was intended to charge 
each abutter with the actual cost of the improvement in front of his property, 
the legislature would have so provided in express terms.' " 

In Wilder vs. Cincinnati, 26 0. S., 290, Gilmore, J., says: 
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"The first special finding fixes the fair and reasonable cost of this portion 
per front foot, by averaging the more with the less expensive portions of the 
work. The thirteenth finding is general, having been obtained by multiplying 
the number of front feet by the average cost per front foot of this portion of 
the improvement. 

"This was right. The law seeks to make assessments for improvements 
of this kii¥1 uniform. In this case, the object was to ascertain the amount 
'properly chargeable' upon Wilder's property. This we suppose was to be 
done by a rule that would operate uniformly on all abutters within the assess­
ment district. 

· ''If it was intended to cl.arge each abutter with the actual cost of the 
improvement in front of his property, the legislature could have so provided 
in express terms. Taking into view the general f"esult of the findings of the 
jury on this subject, we are satisfied that no injustice was done to Wilder by 
the verdict. His property .was assessed with the average cost per front foot 
of the entire cost of the improvement from Mill Creek bridge to the plank 
road; no other rule would have been either uniform or equitable." 

These cases, without comment, clearly answer your second question in the affirma­
tive. That an assessment ordinance as such need not be published is answered by the 
opinion already sent you. However, section 3895, General Code, reads: 

"Before adopting an assessment made as provided in this chapter, the 
council shall publish notice for three weeks consecutively, in a newspaper 
of general circulation in the corporation, that such assessment has been made, 
and that it is on file in the office of the clerk for the inspection and examination 
of persons interested therein." 

It wi1l be observed that this section does not provide for the publication of an 
assessment ordinance, but does provide for notice of the making of an assessment 
before its adoption by council, and inasmuch as you have a paper, published and of 
general circulation in your municipality, there need be no difficulty in complying with 
the p'rovisions of this section which I hold to be mandatory. 

· Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1116. 

PURCHASES OF LAXD FOR CE:\IETERY P"CRPOSES-A:\IOGXT OF LAXD 
THAT MAY BE PURCHASED. 

Sections 3441 and 3456, General Code, must be considered and construed together 
and in so doing the jil'e acre limit found in section 34-5.5, General Code, will not be held as 
a limitation upon the amount which may be purchased for cemetery purposes under favor 
of section 3441, General Code. 

'Phe limitation of ten acres in section 8441 and jive acres in section 845.? allach to the 
requirement of lands by appropriation proceedings only, the former as to an original 
acquisition and the latter to cases where it is sought to increase 1/w area of existing ceme­
teries and circumstances compel the doing so by appropriation proceedings. 

CoLUMBus, OHIO, August 26, 1914. 

Hc;>N. ELI H. SPEIDEL, ·Prosecuting Attorney, Batavia, Ohio. 

DEAR Sm:-I have your letter of July 11th, in which you inquire: 

"I would like to have the opinion of your office as to whether or not, 
under section 3455 of the General Code, the trustees of a township owning 
a township cemetery can purchase at private sale an additional tract of land 
for cemetery purposes, which contains more than five acres, or does the clause 
contained in said section limiting the amount that may be appropriated to 
five acres also limit the amount that may be purchased at private sale to a 
like number of acres? 

"I think that section 3441 of the General Code should be read in con­
nection with this section." 

Th.e sections of the General Code for consideration are: 

"Section 3441. Township trustees may accept a conveyance of, or pur­
chase, and inclose, improve, and protect such lands in one or more places 
\\ithin the township as they deem necessary and proper for cemetery pur­
poses. If suitable lands can not be procured by contract on reasonable terms, 
they may appropriate lands therefor, not to exceed ten acres, by proceedings 
in accordance with the provisions of law regulating the appropriation of 
private property by municipal corporations. · 

"Section 3455. In any township in which there is a cemetery. owned, 
or partly owned, by such township, if in• the opinion of the trustees of the 
township it is desirable to add to the area of SU('h cemetery by the purchase 
of additional grounds, and if suitable lands can not be procured by contract 
on reasonable terms, they may appropriate lands therefor, not exceeding five 
acres, as pro\dded for establishing a township cemetery, and subject to the 
same restrictions. For such purpose, they may levy a tax not to exceed one­
half of one mill, on the' taxable property of the township, for a period not ex­
ceeding five years, which shall be collected as other taxes, and appropriated 
for the purchase or appropriation of such additional cemetery grounds which 
shall become part of such township cemetery, and be governed in all respects 
as provided by law." 

From a reading of these sections it is clear there is no specific limitation as to the 
acreage which may be purchased, other than the expression found in section 3441; 
"as they deem necessary and proper for cemetery purposes," yet there is a limitation 
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in that section as to the amount which may be secured by appropriation proceedings. 
There is also a limitation in section 3455, and like the former section, it attaches 

to land acquired by appropriation proceedings. 
Your specific question is whether: 

"* * * the trustees of a. township, owning a township cemetery, 
can purchase at private sale an additional tract of land for cemetery pur­
poses, which contains more than five acres, or does the clause contained in 
~;aid section limiting the amount that may be appropriated to five acres also 
limit the amount that may be purchased at private sale to a. Ji.ke number 
of acres." 

While you are correct in your statement that section 3441, General Code, and sec­
tion 3455, General Code, are to be construed together, I cannot conceive that any 
construction should be given section 3455, which would operate as a limitation upon 
the amount that might be purchased under section 3441, and as no appropriation pro­
ceedings may be instituted until there is a failure to agree with the owner of the land, 
I am of the opinion that the limitation of five acres found in section 3455, General 
Code, attaches only where additional grounds for cemetery purposes are being ac­
quied by appropriation proceedings where the St\me is being granted as an addition 
to the cemetery and not as an original acquisition of a cemetery. 

Thinking that this answers your question, I am, 
Very truly yours, 

1117. 

TIMOTHY S. HoGAN, 
Attorney General. 

SALE OF CUBEB CIGARETTES ILLEGAL IN CERTAIN CASES. 

Under the provisions of section 12.965, General Code, it is illegal to sell cubeb cigar­
ettes to minors under eighteen years of age when such cigarettes are being sold as substitutes 
for cigarettes made from tobacco. 

CoLUMBus, OHio, August 26, 1914. 

HoN. J. B. TEMPLETON, Prosecuting Attorney, Wauseon, Ohio. 
DEAR Sm:-I am in receipt of your letter of July 10, 1914, wherein you state 

that several parties in your county have been arrested for furnishing minors cigarettes 
contrary to section 12965, General Code. You state that the cigateltes furnished were 
of tobacco, and that now dealers are selling minors cubeb cigarettes. You ask whether 
dealers making such sale are amenable to the above section. 

Section 12965, General Code, provides as follows: 

"Whoever sells, gives or furnishes to a person under eighteen years of 
age a cigarette, cigarette wrapper or substitute for either, or a cigar or tobacco, 
shall be fined not less than twenty-five dollars nor more than one hundred dol­
lars or imprisoned not less than two days nor more than thirty days, or both, 
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anti for ea.rh subsequent offense, shall be fined not less than fifty dollars nor 
more than three htindred dollars and imprisoned not less than five days nor 
more than sixty days"" 

The new Standard dictionary defines a cigarette as follows: 

"Cigar made of finely cut tobacco rolled usually in thin paper. 2 (:\led.) 
A similar roll with medicinal filling; as, a cigarette or cubebs." 

You state in your letter that cigarettes made of tobacco were formerly sold con~ 
trary to the above section, and that now, dealers are selling cubeb cigarettes to minors. 
No doubt the reason why tliese minors are buying cubeb cigarettes is because they 
callJlot buy those made from tobacco, and the cubeb cigarettes are being purchased 
as a substitute for cigarettes made from tobacco. 

There may be some question as to whether cubeb cigarettes arc cigarettes within 
the meaning of the statute, but I do not believe that there is any doubt that the cigar­
ettes sold under the above statement of facts are being sold as substitutes for tobacco 
cigarettes, and in any event, such sales are prohibited by law. 

I am, therefore, of the opinion that under the circumstances mentioned in your 
let~er, the sale of cubeb cigarettes is prohibited, and that such sale should be stopped 
immediately. 

1118. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

OHIO NATIONAL GUARD-RIGHT OF SHERIFFS, MAYORS AND JUDGES 
TO CALL OUT THE NATIONAL GUARD IN CERTAIN CASES-POWER 
OF THE GOVERNOR IN REFERENCE TO THE NATIONAL GUARD. 

1. Under the provisions of section 5816, General Code, which empowers shenffs 
mayors and judges to call out the National Guard in case of tumult, riot, etc., or appre­
hension thereof, is a valid and constitutional enactment, but such section must be read in 
connection with the constitutional provision making the governor, commander-in-chief, and 
with those provisions of the statutes which give the governor control of the National Guard 
and empower him to issue orders with reference thereto. 

2. The power of the enumerated officers to call out the National Guard is subject to 
the superior discretion and control of the governor as commander~in~chief. The question 
as to the existence of a reasonable apprehension of tumult, riot, etc., rests with the officers 
in question, subject to the superiority of the commander-in-chief. The exercise of such 
discretion may be reviewed by the courts when there is evidence of an arbitrary and unreas­
onable exercise of the same. 

CoLUMBUs, Omo, August 26, 1914. 

HoN. GEORGE H. Wooo, Adjutant General of Ohio, Columbus, Ohio. 

DEAR Sm:-Under date of March 31st, you submitted the following commun­
ication: 
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"1. The question of use of the Ohio national guard to preserve order 
and in general do police duty at county fairs came up once or twice last sum­
mer, but no determination was ever made of the question. 

"2. This morning the secretary of the Madison county fair called on 
me and requested that I arrange to have company ".:VI," fourth Ohio infantry, 
stationed at Washington C. H., in Fayette county, go to London, Madison 
county, to serve during fair week, in the summer of 1914. I told the gentle­
men that of course I would not bear the expense of such a movement, but they 
seemed willing to stand the expense, but just what the absolute legal status 
of members of the Ohio national guard acting under these circumstances 
would be is a question that I would like to have settled before I consent to 
any such arrangements. 

"3. After the decision in the courts of Texas, in the case of sergeant 
Manley, it would seem that a member of the national guard acting as a quasi­
policeman is a precarious matter, and I doubt very much whether it would be 
proper for this department to order troops from Fayette county to Madison 
county to act in this capacity when they are paid by the fair association. 

"4. This has been done for several years in case of the Ohio state fair, 
where the troops were under orders, but the expense was paid by the Ohio 
state fair association. This, however, would seem to be a slight exception 
as the Ohio state "fair is a state institution. 

"5. The questions raised above are interesting, and some ruling from 
your department would be of great assistance to me in making up my mind 
as to my action as this would probably grow to extensive limits if it once 
starts." 

The questions presented being very general in their nature, I am forced to resort 
to personal conversations and to a communication submitted by judge advocate­
general, Hubert J. Turney, for a proper confinement of your questions to the situation 
directly at hand. The communication of the judge advocate-general is, in part, as 
follows: 

"I herewith enclose communication from General Wood to yourself, upon 
the question of the use of the national guard at county fairs and in cases of 
like nature. In this matter is brought up one of the perplexing questions 
that has created doubt and uncertainty in the national guard for many years. 
You will n,ote by the section referred to in the opinion that a large number of 
civil officers have the right, if the law be valid in all its provisions, to call out 
part or all of the national guard, by organizations whenever, in their judg­
ment, they have reasonable apprehension of disorder. The result has been 
that in cases like the Wright's homecoming at Dayton, local officers sometime 
call upon an entire regiment to assemble and do police duty. 

"Recently in Cleveland, troops have been repeatedly ordered out to guard 
the line of automobile races especially when the association is one where there 
is a large concourse of persons under the auspices of some fraternal society,· 
if the adjutant general, as the representative of the governor, absolutely re­
fuses to order out troops, some county official, who comes within the enum­
eration of the section referred to, can·be found who will order them out, and 
there is absolutely no provision of law whereby the action of the county official 
who so orders out the troops, can be reviewed by any higher authority. Then, 
after the troops have done the duty for which they are ordered, the question 
of payment always comes up, and in the end a large bill of expense is thrown 
upon the state for services in which the state was little, if at all, interested. 
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"It has long been the opinion of the writer, and that opinion has been 
founded upon a careful examination of the similar laws in other states and 
otherwise gained, that all of the provisions of the statute referred to, vesting 
in any one other than the governor, as the constitutional commander-in-chief, 
such power to so order out the troops is absolutely unconstitutional, because, 
in contravention of the provisions of the state constitution making the gov­
ernor commander-in-chief. A chief executive is no longer a commander-in­
chief when part of his inherent powers are taken from him and shared by a 
large number of persons whose acts he is without power to control." 

My understanding, from these conversations and the communication referred to 
is that the real question at issue is, primarily, the constitutionality or section 5316 or 
the General Code, permitting certain civil officers to call upon the national guard 
under circumstances of tumult, riot, etc. The correlative question relates to the 
nature of the circumstances which must exist as a condition precedent to the exercise 
of the authority conferred in section 5316, in the event that section is given credence 
as a valid and constitutional legislative enactment. 

Section 5316 of the General Code is as follows: 

"Where there is a tumult, riot, mob or body of men acting together with 
intent to commit a felony, or to do or offer violence to person or property, or 
by force and violence to break or resist the laws of the state, or there is reasonable 
apprehension thereof, the commander-in-chief, the sheriff of the county, the 
mayor of a municipal corporation therein, or a judge of any court of the state 
or United States, may issue a call to the commanding officer of any regiment, 
battalion, company, troop or battery, to order his command or part thereof, 
describing it, to be· and appear, at a time and place therein specified, to act 
in aid of the civil authority." 

Article I, section 4, article IX, section 4 and article III, section 10 of the consti­
tution of Ohio, are as follows: 

"Article I, section 4. The people have the right to bear arms for their 
defense and security; but standing armies, in time of peace, are dangerous to 
liberty, and shall not be kept up; and the military shall be in strict subordi­
nation to the civil power. 

"Article IX, section 4. The governor shall commission all officers of the 
line and staff, ranking as such; and shall have power to call forth the militia, 
to execute the !,aws of the state, to Sll,)Jpress insurrection, and repel invasion. 

"Article III, section 10. He shall be commander-in-chief of the military 
and naval forces of the state, except when they shall be called into the service 
of the United States." 

Your inquiry calls for a consideration of possible conflict between the above quoted 
section of the constitution, creating the governor the commander~n-chief of the mi­
litia, and the statute, above quoted, which empowers the enumerated civil officers to 
call out companies of the national guard, under the circumstances prescribed. 

Sections 5212 and 5240 of the General Code are as follows: 

"Section 5212. The national guard may be ordered by the governor to 
aid the civil officers to suppress or prevent riot or insurrection, or to repel or 
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prevent invasion and shall b~ called into service in all cases before the reserve 
militia. 

"Section 5240. The Ohio national guard shall be governed by the mili­
tary laws of the state, the orders of the commander-in-chief and the code of 
regulations. Such government shall conform, as nearly as possible, to the 
system of discipline and administration prescribed for the army of the United 
States." 

It will be noted, from a perusal of the above quoted provisions of law, that the 
governor is made commander-in-chief of the militia; that he is given power to execute 
the laws of the state, to call out the militia, if necessary. Under section 5240 of the 
General Code, the rules governing the militia are prescribed by the military statutes 
of the state, the orders of the commander-in-chief, and the code of regulations. 

Under article I, section 4 of the constitution, above quoted, the military is re­
quired to be subordinated to the civil power. I do not deem it necessary to enter 
into a review of the many conflicting decisions with respect to the relation and the 
respective powers of the civil authorities and the militia, when the latter is called out 
to aid the civil authorities. These decisions are substantially harmonious upon the 
conclusions that when the militia is acting in aid of the civil authority, the governor, 
as commander-in-chief of said militia, is acting as a civil authority. There will be 
no question that the constitutional provision, making the governor commander-in­
chief of the militia refers, with equal force, to that official, when the militia is acting 

-in aid of the civil authorities, as when there exists a state of actual war and a con­
sequent military rule. 

The first and second paragraphs of the syllabus in Swain vs. U. S., 28 Ct. of Cl. 
Rep., page 173, are as follows: 

"1. The constitutional power of the President to command the army 
and navy and of congress 'to make rules for the government and regulation 
of the land and naval forces' are distinct; the President cannot by military 
orders evade the legislative regulations; congress can not by rules and regu­
lations impair the authority of the President as commander-in-chief. 

"2. A power to appint courts-martial devolved by statute on any officer 
is shared by the President, though he be not named therein. Since the earliest 
legislation of our government it has been understood and intended that powers 
granted to general officers in regard to courts-martial are thereby granted to 
the President." 

The opinion of the court, in this connection, on pages 221 and 222, is as follows: 

"It seems evident, then, to the court, that as courts-martial are expressly 
authorized by law, and the authority to convene them is expressly granted 
to military officers, this power is necessarily vested in the President by stat­
ute, though it may not be inherent in his office. A military officer can not be 
invested with greater authority by congress than the commander-in-chief, 
and a power of command devolved by statute on an officer of the army or 
navy is necessarily shared by the President. The power to command depends 
upon discipline, and discipline depends upon the power to punish; and the 
power to punish can only be exercised in time of peace through the medium of 
a military tribunal. If the President has no authority in matters pertaining 
to military tribunals unless it be 'expressly' granted by congress, then con­
gress, by the simple expedient of exclusively granting the authority to appoint 
courts-martial and approve sentences to a few ojficers of the army and tacitly 
ignoring the President, could practically defeat the express declaration of the con-
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stitulion arul strip the office of commander-in-chief of all real powers of com­
mand. 

"The court cannot ascribe any such purpose to the legislation of con­
gress. Indeed, it seems evident to the court that if the seventy-second ar­
ticle was enacted with the intent that the President should exercise no au­
thority except in the single instance where it is withheld from the commanding 
officers and exclusively devolved on him, it would be necessary to ascribe an 
absurd purpose to this legislative enactment, viz.: That the intent of the 
statute was that the general should be exempt from punishment. If, for 
illustration, in 1884, the lieutenant-general bad stood in the place of the judge­
advocate-general, how could he have been court-martialed"? He certainly 
could not have appointed his own court-martial and ordered himself before 
it. A general co=anding a military department could not have done so, 
because the lieutena11t-general was not in his department or under his com­
mand. The President could not have appointed the court becau@ the sev­
enty-second article only requires, or, if it be preferred, authorizes him to do so· 
in those cases where a 'general officer commanding the army of the United 
States, a separate army, or a separate department,' is 'the accuser or prose­
cutor of any officer under his command.' The lieutenant-general, therefore 
would have been exempt from punishment so long as punishment depended 
upon a trial by court-martial." 

I am of the opinion that the reasoning of the court, in this case, has application 
to the question at hand. From the constitutional provision, making the President 
the commander-in-chief the court ascribed to the President, powers not expressly 
conferred, by statute, upon him, which were, however, expressly conferred upon sub­
ordinate officers. The statutes in question, therefore, conferring powers upon the 
governor and upon the enumerated civil officers, under the circumstances had in 
view, must be read as a whole. 

It will not be disputed, upon a review of the law in its entirety, that the statutes 
make ample provision for clothing the governor, as commander-in-chief, with the su­
preme executive control of the militia, at all times and circumstances. With this 
view of the situation, I am of the opinion that section 5316 may not be construed with a 
view to giving the enumerated civil officers a supreme and executive control, as opposed 
to the governor, when they carry out the powers conferred upon them by this statute. 
This statute is of no more force and effect, in this connection, than is any other pro­
vision of law, conferring powers and imposing obligations upon any of the subordi­
nate officers in the militia. These powers and duties must always be regarded as sub­
ject to the superior authority and direction of the commander-in-chief. In brief, 
therefore, section 5316 is a valid enactment which confers certain powers upon the 
enumerated officers, but when read in connection with the corresponding provisions 
of law, and of the constitution, must be construed as conferring these powers, subject 
to the power of direction and control by the comm:1nder-in-chief. 

The concrete case presented by you, to wit, the calling out of troops for service 
during fair week, does not, as presented, show sufficient facts to warrant a decisive 
answer to your question. As a necessary foundation for the exercise of the author­
ity conferred by section 5316, there must be a tumult, riot, mob or body of men act­
ing together with intent to commit a felony, or to do or offer violence to person or 
property, or by force or violence to break or resist the laws of the state, or there must 
be reasonable apprehension of such states of circumstances. In the first instance, 
the question of the existence of such situations rests in the discretion of the officers 
in quc::,iion, subject to the superior discretion, at all times, of the commander-in-chief. 
The exercise of such (liscrction is limited, only, by the rule that it must not be un­
reasonably or arbitrarily employed. Circumstances may exist, I assume, where the 
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holding of a county fair might justify a reasonable apprehension of the conditions 
referred to. Whether or not such is the case rests with the officers in question, sub­
ject to the control of the courts, only, on clear, manifest and flagrant evidence of abuse 
of discretion. 

1119. 

Very truly yours, 
Tili!OTHY s. HOGAN, 

Attorney General. 

FEES THAT SHOULD BE COLLECTED BY THE CLERK OF THE COURT 
FOR REGISTRATION OF TITLES TO REAL ESTATE. 

The clerk of courts should collect from an applicant for reg·istralion of title lo real 
estate, in addition to his own fees, a fee for recording and indexing the memorandum 
slating that the application has been filed. This fee goes to the recorder and should be 
delivered to him by the clerk when the memorandum is presented to him by the latter. 

CoLUMBus, Omo, August 26, 1914. 

HoN. THOMAs L PoGUE, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm:-Under date of July 10, 1914, you write as follows: 

"I beg to request your opinion in reference to a matter which has arisen 
in this county under the act of the last legislature entitled 'An act to provide 
for the settlement, registration, transfer and assurance of land titles and to 
simplify and facilitate transactions in real estate,' found on page 914, 103 
Ohio Laws. 

"The question upon which I want an opinion ariRes under section 7, 
which provides that when an application to register the title to land is filed 
with the clerk of the court of common pleas, the court shall forthwith cause 
to be filed in the office of the county recorder of said county a copy of the 
application for registration, which said copy shall be recorded and indexed by 
the county recorder. As I construed the law the recorder would be entitled 
to his fee for indexing and recording this application, but the question then 
arises, who is to pay this fee, and when?'' 

The pertinent language of section 7, to which you refer, reads thus: 

"Application to register the title to land or to any estate or interest therein 
shall be made by petition, as in the commencement of a civil action, filed in 
the probate or common pleas court of the county in which the land is situate. 
Upon filing the application, the clerk shall forthwith cause to be filed in the 
office of the recorder of said county and in the recorder's office of each county 
in which any part of the land lies a memorandum stating that application for 
registration has been filed, the date and place of filing and a copy of the de­
scription of the land contained in the application. Such memorandum shall 
be recorded and indexed by the county recorder." 

Section 112, which provides for a schedule of fees, requires the payment, by the 
applicant to the clerk of the court, of the sum of 83.00, which is to be in full of all clerk's 
fees and charges in such proceedings on behalf of the applicant. 

After prescribing the fees of the recorder, for the doing of the work peculiarly 
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applicable to the act in question, the following language appears in the section just 
cited: 

"For filing, recording and indexing any papers or instruments other than 
those above provided, * * * the same feefl as may be allowed by law for 
like services." 

Section 2778 of the General Code contains the following language: 

"The fees in this section provided shall be paid upon the presentation 
of the respective instruments for record." 

Section 2781 of the General Code, which authorizes suit on a recorder's bond, pro­
vides that if he "refuses to receive a deed M oth~ instrument of writing presented to him 
for record, the legal fee jM recording it being pair or tendered; * * * he shall be lia­
ble to a suit on his bond, at the instance and for the use of the party injured by such 
improper conduct." 

Section 2778, General Code, prescribes fees for recording and indexing instru­
ments of writing. From section 2781 it is apparent that the county recorder has Lhe 
right to demand his fees in advance, and I can see nothing to conflict therewith in the 
land registration act. This being true, it must follow that they should be read together, 
and hence, before recording an instrument, such as that referred to in your question, 
the recorder would be entitled to his fee. The fact that section 112 makes $3.00 the 
total fee to be charged by the clerk does not alter this position, because the fee therein 
referred to has reference solely to the services of the clerk and not to those of the 
recorder. 

A earful reading of section 7 will, I think, convince you that you have erred in 
your theory that the application to register title should be filed in the office of the re­
corder. Instead of this, it is the duty of the clerk, when the application is filed, to 
cause to be filed, in the office of the recorder, a memorandum stating that application 
for registration has been filed, the date and place of tiling, and a copy of the descrip­
tion of the land described in the application. It is this memorandum which is to be 
recorded and indexed, "and not the appliP.ation. This was taken into consideration 
when forms for use under this law were prepared by this department, and you will 
find that. form No. 2 was expressly designed for use by the clerk, under section 7. The 
fees of the recorder for fil~ng this instrument have not been fixed in the land regi~tm­
tion act, but the general provisions of section 112, above quoted, seem to cover the 
situation. 

As the applicant does not present this memorandum to the recorder, of course 
the fee cannot be directly demanded of hi.m by that official. In view of the fact that 
this instrument must be filed and recorded, the clerk being required to cause this to 
be done, it seems to me that the clerk of courts would have the right and should re­
quire this fee to be paid by the applicant, on the filing of the application. At least, 
this would be the simplest and most expeditious way of arranging the matter. It 
could, of course, be covered by a rule or order of the court, but I do not think that it 
is necessary so to provide for it. If the application were shown to the recorder, he 
could immediately tell what charge should be made for the filing of the memorandum, 
because it will always be in the same form with the exception of the description of the 
land. As this latter appears in the application, the recorder could tell the clerk what 
charge to make for the filing and recording of the memorandum. The clerk should 
then collect this amount from the applicant and deliver it to the recorder with the 
memorandu!Jl. 

Very truly yours, 
TIMOTHY S. HoGAN, 

AttMney Gen~al. 
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1120. 

LAXD REGISTRATIOX-GUARDIAX FILING SUIT TO SELL AX UNDI­
VIDED IXTEREST IN REALTY SHOuLD XOT ASK FOR REGISTRA­
TION OF SUCH UXDIVIDED INTEREST. 

It is neither necessary nor proper for a guardian filing a suit to sell an undivided 
interest in realty, to include in such suit a cause of action praying for registration of such 
undivided interest. it is only an estate in fee in the whole of unregistered land that may 
be registered. 

COLUMBUS, OHIO, August 26, 1914. 

RoN. WILLIAM H. LUEDERS, J~tdge of the Probate Court, Cincinnati, Ohio. 

DEAR Sm:-UndPr date of August 10, 1914, you state that a pa1iition was filed 
in your court for the purpose of selling an undivided one-seventh interest in real es­
tate for the payment of debts, and ask whether or not it is mandatory to register i!tle 
to this real estate. 

Section 64 of the land registration act, 103 0. L., 914, provides: 

"In all suits to sell an estate in fee in the whole of unregistered land 
brought by an assigHee or trustee for the benefit of creditors, commissioners 
of insolventt', receiver, master commissioner, administrator, executor or other 
person appointed by a court * * * proper allegations and parties neces­
i'ary to a decree for original registration of the title to said estate shall be made· 
in the petition, the said allegations to be included in a separate cause of action, 
and said title, before any order of sale * * * shall be made or entered in 
the case, shall be registered as provided in this act. * * *" 

Section 4 of the act in question contains the following language: 

"The person or persons who, singly, or collectively, claim to own and be 
seized of or to have the pow~r of appointing or disposing of the legal or equi­
table estate in fee in and to the whole of any parcel of land, may personally or 
through an attorney in fact duly authorized by an instrument signed, wit­
nessed, acknowledged and recorded as a deed, have his or their title to said 
est ate in said land, or the whole title to said land, registered as hereinafter 
provided in the county where the land is situate. * * *" 

The foregoing quotations seem clearly to indicate that the theory of the .land 
title registration law is that it is only the title in fee to the whole of a tract of land that 
can be registered. The reason for this is that if part of the title were to be registered 
and part remaining unregistered, the same piece of land would be partly under the 
registration system and partly without, which would lead to confusion. If a title to 
the whole fee is registered, then each co-tenant may have a saparate certificate of title 
for his undivided interest in the land, as is provided by section 24 of the act. The 
sections referred to indicate that it must be a fee in the whole that may be registered, 
and consequently a fee in an undivided portion could not be brought within the regis­
tration act in a separate application by a guardian, or in a suit. by such guardian to 
sell the undivided portion. 

Therefore, it is my opinion there can be no registration, in the first instance, of an 
undivided interest, and that, under the facts stated by you, it is neither mandatory 
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nor permissible for the guardian to embody in hi'> suit a cause of action containing all 
legations calling for the registering of an undivided one-seventh interest which he 
holds in the real estate. 

1121. 

Yery truly yours, 
TnloTHY H. HoaAx, 

Allorney GPnunl. 

RED"CCTIOX OF FEES TO CERTATX OWXERS OF .\IOTOR VEHICLES 
FILED FOR REGISTHATIOX AFTER SEPTE.\IBER 1, Hll4. 

'l'he 7>rorhion.~ of section 629/i, General Code, whereby owners nf motor vehicle.~ apply­
ing for registration after September 1st, 1914a, re entitled to a reduction of tlw fees wescribed 
by section G:!.'t4, General Code, ore not ap7Jlicable to autmnobile dealers, mmwfacturns or 
motorcycle chau;ffe•1rs. 

CoLUMnus, OHio, August 26, 1914. 

RoN. J. A. SHEARER, Registrar oj Automobiles, Colwnl,us, Ohiv. 

DEAR Sm:-Under date of July 23rd you inquired of me as follows: 

·'Section 6295 of the automobile law provides that every owner of a motor 
vehicle, making application after September 1st of any year, sht>ll be required 
to p:1y but one-half of the annual fees provided in section 6294. 

"We desire your opinion as to whether or not this applies to automobile 
dealers, chauffeurs, motorcycle chauffeurs, and whether or not any of the 
cla~seH enumeruted in the law are covered by the provisions of section 6295." 

Section 629.5, General Code, as amended, 103 0. L., 764, and as now in force, reads: 

"Every owner of a motor vehicle acquired during any year, before operat­
ing or driving such motor vehicle upon the public roads or highways of this 
state, or permitting the same to be done, ~hull file a like application, but if 
:-;uid application be made after September first of any ye:n·, the fee for sueh 
registration shall be one-half the annual fees provided herein." 

Section 6294, General Code, as amended, 104 0. L., 24-.'3, reads: 

"Every owner of a motor vehicle which shall be operated or driven upon 
the publie roads or highways of this state shall, before the first day of :March, 
1914, and thereafter annually, before the first day of .January of each year, 
except as herein otherwise expressly provided, caused to be filed, by mail or 
othen"i"ise, in the office of the secretary of statr·, a written applieation for 
registration for the following year, beginning the first day of January of such 
year, on a blank to be furni~hed by the secretary of f'tate for that purpose, 
eontaining a brief description of the motor vehicle to be registered, including 
the name of the manufacturer, the factory number of such vehicle, if it has 
such number, the amount of motive power, in figures or horse power and the 
name, residenee and address of the owner of such motor vehicle. "L'pon the 
filing of sueh application each 8urh owner shall pay, or cause to be paid, to 
the secretary of state, a registration fee of two dollars for each motor bicycle, 
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motorcycle or motor tricycle; three dollars for each electric motor vehicle; and 
five dollars for each gasoline or steam motor vehicle." 

It will be noted that section 6294 provides for the application prior to January 1st 
of each year by the owners of motor vehicles, for the registration thereof, and contains 
a schedule of fees for such registration. 

Section 6295 provides for the registration of motor vehicles acquired after January 
1st of any year and if application for the registration of such vehicles is made 
after September 1st, the fee therefor is to be one-ha1f of the annual fee for such regis­
tration. 

Section 6296, General Code, provides: 

"Applications of chauffeurs shall be made at such times and for such 
periods as are provided in the next two preceding sections for applications of 
owners." 

The first paragraph of section 6301, General Code,. as amended, 103 0. L., 765, 
provides for the application by manufacturers and dealers for registration of each 
make of motor vehicles manufactured or dealt in, and reads as follows: 

"A manufacturer or dealer in motor vehicles shall make application for 
the registration, in a like manner, as hereinbefore provided, of each gasoline, 
steam, Plectric or other make of motor vehicles, so manufactured or dealt in, 
and pay a registration fee of twenty dollars for each make of motor vehicles 
named therein, to be determined by the motive power of such vehicles. 
Thereupon, the secretary of state shall assign to each make of motor vehicles 
therein described a distinctive number which must be carried and displayed 
by each motor vehicle of such make in like manner as provided in t.his chapter 
while it is operated on the public hl~way unt;l it is sold or let for hire. Such 
manufacturer or dealer so registering a make. of motor vehicle, may procure 
certified copies of such registration certificates upon the payment of a fee of 
three dollars for each such copy. With each of such certified copies, the 
secretary of state shall furnish two placards with the same numbering pro­
vided in the original registration certificate." 

The application by chauffeurs for license to operate motor vehicles and the fee to 
be paid for such license, are governed by the second paragraph of section 6301, Generr.l 
Code, as amended, reads: 

"A person operating a motor vehicle as a chauffeur shall file, by mail or 
otherwise, with the secretary of state, or his duly authorized agent upon 
blanks prepared under the authority of the secretary of state, an application 
for registration. The secretary of state shall appoint examiners and cause 
examinations to be held at convenient points throughout the state as often 
as may be necessary. Before any certificate of registration is granted, the 
applicant shall pass such examination as to his qualifications as the secretary 
of state shall require. No chauffeur's ce1iificate of registration shall be 
issued to any person under sixteen years of age. Every application for a 
certificate of registration as a chauffeur shall be sworn to before some officer 
authorized to administer oaths, and must contain the name and address of 
the applicant, togethenvith a statement that he is of sound mind and memory 
and physically-competent to operate a motor vehicle, togeiher with a descrip­
tion of the vehicle, the trade name and kind or kinds of motor vehicle he is 
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competent to operate and whether or not such applicant has been convicted 
of violating a provision of this chapter or the penal statutes relating thereto, 
giving the date or place of such conviction and the provision of law so violated 
and must be accompanied with a regibiration fee of three (:!13.00) dollars." 

It is manifest from the most cursory reading of these several statutes that the 
reduction in the fee for registration after September 1st, prescribed by section 6295, 
applies solely to motor vehicles registered by the owners thereof and not to motor 
vehicles registered by manufacturers or dealers. 

The fee to be paid by the latter is prescribed by section 6301 above quoted and 
neither in that section nor elsewhere in the law is there any express provision for a 
reduction in the fee for the registration of such vehicles if they are registered after 
September 1st, nor is the provision of section 6295, providing for a reduction in the 
registration fee, adopted or made applicable by reference to registration by dealers or 
manufacturers. All that has been said concerning the fee for registration by manu­
facturers and dealers is equally applicable to chauffeurs. The language of section 
6296, whereby applications of chauffeurs for registration are required to be made at 
such times and for such periods as are provided in sections 6294 and 6295 for applica­
tions of owners, certainly cannot be construed as having any reference whatever to · 
the fees to be paid by chauffeurs, because the subject of fees to be paid by the latter 
for registration is not mentioned in said section. 

I am very clearly of the opinion that the provision of section 6295, whereby 
owners of motor vehicles applying for registration after September 1st are entitled to 
a reduction in the fees prescribed by section 6294, are not applicable to automobile 
dealers, manufacturers, chauffeurs or motorcycle chauffeurs. 

1122. 

Very truly yours, 
TniOTHY S. HoGAN, 

Attorney General. 

RIGHT OF PERSOXS TO OFFER TO DISPOSE OF STOCK OR STOCK CER­
TIFIC.\.TES WITIIOlJT LICEXSE-RIGHT OF PERSONS RESIDIKG IK 
FOREIGX STATES TO DISPOSE OF RTOCKS AXD STOCK CERTIFI­
CATES OR OFFER SA::\IE FOR SALE IX OHIO. 

Section 6373-1, General Code, which among other things prohibits to 71ersons within 
its terms, the right to "offer to dispose of" stocks or stock certificates without the license 
provided for in the act of which the section is a part, and section 637:J-14, General Code, 
prohibiting to ]Jcrsons within its terms the right to "attempt to dispose of" stock or stock 
cerlijicolcs without the certification therein prwided for, apply to whwlisemcnls published 
in this slate, offering to sell such stock or slack• c~rlificales, though the person procuring the 
publication of the adt·ertisemenl or mailing the circular or trade letter, may be a re:,ident of 
a slctle other than Ohio, and the stock or stock certificates so offered for sale may be issued, 
owned and held in such other stale. 

CoLUMBUs, OHio, August 26, Hl14. 

lioN. EM"HY LATTANNEH, Su]Jerinlcndenl of Banks, Columbus, Ohio. 

DE.\H Hm:-l'nder date of ~Tarch 31, 1914, I received a letter from the secur­
iticH dPpartment of your office, advising that that department had received several 
complaints about The Colonial l\lotion Picture Corporation of Xew York City, which 
has been persistent in offering its stock for sale in Ohio through advertisements in news-
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papers and periodicals, and by means of circular letters addressed to residents of Ohio 
and forwarded through the mails. You ask my opinion "\\ith respect to the acts and 
conduct of this concern in view of our statutes regulating the sale of stocks, bonds and 
other securities and whether any means are available to prevent said corporation from 
offering its securities for sale in this state 11ithout the license provided for by said 
statutes. 

Section 6373-1, General Code, the same being section 1 of an act passed February 
6, 1914 (104 0. L., p. 110), amending an act to regulate the sale of stocks, bonds and 
other securities, provides as follows: 

"Except as otherwise provided in this act, no dealer shall, within tl:Us 
state, dispose or offer to dispose of any stock, stock certificates, bonds, deben­
hlres, collateral trust certificates or other similar instruments (all hereinafter 
termed 'securities') evidencing title to or interest in property, issued or exe­
cuted by any private or quasi-public corporation, co-partnership or associ­
ation (except corporations not for profit) or by any taxing sub-division of any 
other state, territory, province or foreign government, without first being 
licensed so to do as hereinafter provided." 

Section 6373-2 in terms excepts from the meaning of the term "securities" certain 
instruments therein designated, and further excepting conditionally certain persons, 
both natural and artificial, from the meaning of the term "dealer," defines that term 
as follows: 

"The term 'dealer' as used in this act, shall be deemed to include any 
person or company except national banks, disposing or offering to dispose of 
any such security, through agents or otheruise, and any company engaged 
in the marketing or flotation of its own securities, either directly or through 
agents or underwriters, or any stock promotion scheme whatsoever." 

Sections 6373-3 to 6373-8, inclusive, make full provision for granting licenses to 
such "dealers" on application therefor, whether such applicant be a resident or non­
resident of the state, and for revocation of such licenses for cause. 

Section 6373-11, General Code, provides as follows: 

"Every dealer,' before or at the time of circulating the same, shall fur­
nish to the 'comrnis~ioner' one copy of such prospectus, circular or other 
document of like nature, and of eaeh adve1iisement, cireulatcd by him in 
eonneetion with the sale of any securities concerning which information is 
required to he filed under the provisions of sections 6373-9 and 6373-10 of tlw 
General Code." 

With respect to the questions here presented, it will be observed that the act in 
question docs not in specific terms forbid an unlicensed pP.rson or "dealer" to publish 
or circulate, or use any advertisement in regard to stock, bonds or other securities 
which such person or "dealer" may have for sale or other disposition. The inl:Ubition 
in this act is to be found, if at all, in the provisions of section 6373-1, General Code 
pro,iding that no dealer shall, within this state, dispose or "offer to dispose of" any 
stock, stock certificates, bonds, or other instruments therein designated, all of which 
are therein termed "secmities." 

With respect to the questions here made, it may be observed that ordinarily, 
newspaper (and magazine) advertisements and circulars are not considered offers 
within the law, pertaining to the formation of contracts, in the sense that an accep-
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tance by one to whose attention such advertisement or circular might come, would 
constitute a contract with respect to the things presented in such advertisement 
whether surh things be stock, bonds or other securities, or any other thing or com­
modity. In this view, advertisements and circulars are ordinarily considered to be 
but invitations to the persons to whom they are addressed or to whose attention they 
may come, to make offers or to open negotiations with respect to the things therein 
presented or advertised. 

Zeltner vs. Irwin, 25 App. Div. (X. Y.) 228. 
Moulton vs. Kershaw, 59 Wis., 316. 
Anderson vs. Board, etc., 122 Mo. 61. 

However, even considering the word "offer" as it pertains to the law governing 
the formation of contracts, it is likewise true that at its fir~t promulgation, an offer 
need not necessarily be made to any particular or ascertained person; and an adver­
tisement addressed to the public generally, _or a circular, if it shows an intent to assume 
legal liability, may be accepted by one so as to complete a contract. 

Elliot on Contracts, Vol. 1, sec. 32. 
Bank vs. Griffin, 66 Ill. App., 577. 

The question arises here, however, on the construction and application of the 
terms of a statute which in keeping with a well considered and declared purpose, forbids 
any person or dealer to "dispose of" or "offer to dispose of" certain things therein 
enumerated and found, without being licensed so to do. In this view, the words "offer 
to dispose of" should be taken in their ordinary and natural import and be given such 
meaning as comport with the common sense of the community and which will effectuate 
the manifest purpose of ~he act. 

Allen vs. Little, 5 Ohio, 65, 71. 
State vs. Peck, 25 0. S., 26, 28. 

In the case of United States vs. Dodge, Deady 186, decided by the United States 
district court of Oregon, a liquor case where this question was involved, the court in 
its opinion says: 

"The liquor may be offered for sale without a special or personal solie­
itation of any partirular person to become a purchaser. It may be done 
by general advertisement in the press or by exhibition of signs or symbols in 
the vicinity of the place of the alleged business, or by having the article of 
sale with intent to dispose of it to any one offering to purchase." 

State vs. Dunbar, 13 Ore., 591, 594. 
Willis vs. Standard Oil Co., 50 Minn., 290, 296. 

The word "offer" in statutes of this kind is manifestly broader and more general, 
inclusive and comprehensive than the word "solicit" and I note that a circular or trade 
letter has been held to be a solicitation within the terms of a statute forbidding the 
same with reference to the sale of intoxicants in prohibited territory. 

Hayner vs. State, 83 0. S., 178. 
Rose Co. vs. Georgia, 4 Ga. App., 588. 

The case last cited was reversed by the supreme court of that state on the inter-

3 -Yul. 11-A. G. 
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state commerce question there involved, but the case remains unaff!lcted with ref­
erence to the proposition above noted. 

In the case of Carter vs. State, 81 Ark., 37, it was held that a newspaper adver­
tisement was not a solicitation "\\'ithin the terms of a statute, making it unlawful for 
any person, firm, partnership or corporation engaged in the sale of liquors, to solicit 
orders for sale of liquors in any place where the same is prohibited by law. To my 
mind, however, this case is not, to say the least, conclusive on the questions here pre­
sented for the reason that the term "solicit,'' as above noted, is so much more restricted 
in its meaning than is the word "offer." The same observation may be made in the 
case of State vs. Wheat, 48 W.Va., 259; a case involving the mailing of circulars with 
reference to liquors in a territory where their sale was prohibited. Moreover, this 
case is opposed by the decision of the supreme court of our own state in Hayner vs. 
State, above cited. 

·With respect to the legislative intention on the questions under consideration, it 
will be noted that this act, in section 11 thereof (section 6373-11) contemplates that 
advertisements and circulars may be used by dealers in connection with the sale of 
"securities," and this section provides in legal and constructive effect, that even before 
a licensed dealer can make use of advertisements and circulars in connection with the 
sale of securities, he must file copies of the same with the "commissioner" who by the 
terms of the act is the superintendent of banks. The inference from the provisions of 
section 11 is quite conclusive that without the license provided for by the act, the use 
of advertisements or circulars in connection with the sale of securities is wholly 
prohibited. 

Of course this act has no e:-.:tra-territorial effect and is liwjted in its operation to 
acts done and transactions had within the state of Ohio. In this view I am of the 
opinion that the act in question is not effective to prohibit advertisements with re­
spect to securities held by non-residents of this state, in newspapers or magazines pub­
lished outside of the state, notwithstanding such publications may have circulation 
within the state. On the other hand, if as is here determined, this statute in forbirldin!l: 
persons or dealers to "offer to dispose of" stocks, bonds, or other securities without 
license, is effective to inhibit the use of advertisements in newspapers or magazines, 
offering to fell such securities, I see no reason why the inhibition of the statute does 
not apply to such advertisements in newspapers or magt~zines published in this state, 
although such advertisements may be those of non-residents with respect to securi­
ties outside of the state. 

State vs. Bass Publishing Co., 104 Me., 288. 
State vs. State Capitol Co., 24 Okla., 252. 

In this connection, inasmuch as the statute is effective only as to acts and trans­
actions within thi::; state, it is important to note that with respect to c-irculars or letters, 
they have been held to be effective as offers or solicitations within the state where 
they are received, though mailed by non-residents outside of the state where they 
are received. 

In re. Palliser, 136 U. S., 257. 
United States vs. Thayer, 209 U. S., 39. 
Rose vs. State, 4 Ga. App., 588. 
See Hayner vs. State, 83 0. S., 178, 191. 

In the consideration of the questions presented by your inquiry, I am not un­
mindful of the.rule that statutes should be construed, if possible, so as not to conflict 
with constitutional provisions, nor of the fact that the inquiry here made brings to 
view not only a question of legislative intention, but of legislative power as well; for 
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if the varous things enumerated iu ~ection 6373-1 and by it denominated as "seeur­
itiPs" are to be conHidercd artieles, or commrnlitie~, or things, which as against state 
lPgislation are within the operation and protection of paragraph 3 of section 8 of article 
1 of the l:"nited States constitution, a question is here presented whether this statute 
is effective to make any regulation with respect to the sale in tlus state of "securities" 
owned or held outside of the state, or with respect to negotiations for the sale of the 
same. The constitutional provision above noted is as follows: 

"The congress shall have pnwer * * * to regulate commerce with 
foreign nations and among the several states, and with the Indian tribes." 

Under this provision a state has not power to enaet le!,rinlation effective as a regu­
lation of inter~tate commerce, nor to restrict the power of congress with re.~pect to 
any matter which may properly constitute interstate commerce. 

Arnold vs. Yanders, 56 0. S., 417. 
In re. Julius, 4 C. C. (n. s.) 604. 
Brennan vs. Titusville, 153 U. S., 269. 
Robbins vs. Shelby Co., 120 U. S., 489. 

In the case of In re. Julius, supra, it was held that the negotiations in this state 
of sales of goods which are in another state, for the purpose of introducing them into 
this state, is interstate commerce, and that an ordinance of a municipality of this 
state under which a license fee for the privilege of selling within the municipality 
picture enlargements, or for canvassing orders for the same, unless the work be done 
witlun the limits of the municipality, was void insofar as affected orders taken for 
goods in another state to be sold under the order in the municipality. 

In the case of Arnold vs. Yanders, supra, it was held that a statute requiring the 
payment of a license fee by one desiring to deal in convict made goods, other than the 
products of prisons in this state, was in conflict with the commerce clause of the fed­
eral constitution and void. 

With respect. to Rtock and stock certificates, however, I seriously doubt whether 
these things are to be classed as property, the interstate sale, transfer and ex­
l'hange of which constitutes interstate commerce witlun the meaning of the par­
ticular section of the federal constitution under consideration. ·To illustrate a point 
in nlind, I note that a bill of lading, for instance, upon an interstate or foreign slup­
ment, has been held to represent the tangible property shipped and in the case of an 
interstate shipment, is beyond the taxing power of a state; ami in the case of a foreign 
shipment, n. tax upon a bill of lading is a tax upon expmis and therefore beyond the 
taxing power of either the state or federal government. 

Allmy vs. Calif., 24 How., 169. 
Woodruff vs. Parham, 8 Wall, 123. 
Fairbanks vs. United States, 181 U. R, 283. 

On the other hand, it has been held that a bill of exchange, whether drawn on an 
interstate shipment or :1. foreign shipment, is an incident of such commerce and not 
a part of it, and that a broker dealing in foreign bills of exchange, is not engaged in 
commerce, but is supplying the instrumentalities of commerce, and a state tax upon 
money and exchange brokers, is not void as a regulation of eommerce. 

Xathan vs. La., 8 How., 73. 

Shares of stock in :1. corporation are intangible iflea~ or things representing frac-
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tiona! interests in the corpomte property, while ce1iificates of stock are mere muni­
ments of title to the shares represented by them, anrl "are no more actual property 
than a man's deed is his farm." 

State vs. Davis, 85 0. S., 43, 56. 
Ball vs. Towle l\lfg. Co., 67 0. S., 306, 314. 

Certificates of stock are not things which have any value independent of the 
pmiies to them, and it is largely on this consideration that it has been held that the 
issuing of insurance policies is not a tmnsaction of commerce within the meanin!!: of 
the provisions of the federal constitution under consideration. 

Paul vs. Virginia, 75 U. S., 168. 
Hooper vs. Calif., 155 U. S., 648. 
N. Y. Life Ins. Co. vs. Cravens, 178 U. S., 383. 
Nutting vs. Mass., 183 U.S., 553. 
New York Life InRurance Co. vs. Deerlodge County, 231 U. S., 495. 

Even assuming that certificates of stock are property, the interstate commerce 
in which is beyond the regulatory power of the state, it is to be borne in mind that the 
commerce clause of the federal constitution was not intended to hamper all state 
le!!islation, the indirect or ipcidental result of which might effect interstate commerce. 

People ex rei. vs. Reardon, 184 N. Y., 432, 454. 

In this case it was held that a tax on transfers of- stock within the state was not 
as to a transfer by a non-resident of stock issued by a foreign corporation, affected or 
rendered invalid by the interstate commerce clause of the federal constitution. 

With respect to the application of this constitutional provision, to the act in 
question here, or any part thereof, it is to be observed that this act is not a revenue, 
or tax measure or even primarily a license measure; it does not either clirectly or imli­
rectly lay any absolute prohibition on the sale in this state of securities held by non­
residents. It is, as I see it, nothing more than a regulatory measure, looking to the 
protection of the people of this state in the sale of securities, whether the same be 
effected by residents of this state or by non-residents. The license requirement is 
hut a means of effecting the regulation, which is the primary purpose of the act, and 
the fees required therefor are but such as have proper relation to the cost and ex­
pense of providing for and maintaining such regulation. The act in my opinion, is 
a legitimate exercise of the police power of the state for the protection of its people in 
respect to the objects sought to be attained by it; and its affect on interstate com­
merce in the sale or disposition in this state of securities owned or held in other states, 
being but incidental and remote, it does not, in my opinion, infringe on the consti­
tutional provision above not.ed. 

"Subject to the constitutional limitations, the legislature of a state may 
pass measures for the protection of the people in the exercise of the police 
power and is the judge of their necessity and expediency. 

"Silz vs. Hesterberg, 211 U. S., 31. 

"A police measure otherwise within the constitutional power of the 
state, will not be held unconstitutional under the commerce clause of the 
federal constitution, because it incidentally and remotely affects interstate 
commerce. 
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"Silz. vs. Hesterberp:, supra. 

"While the state may not legislate for the direet control of interstate 
commerce, a proper police regulation which does not conflict with the con­
gressional legislation on the subject involved, is not neeessarily uncom;titu­
tional, beeause it may have an indirect effect upon interstate commerce. 

"Asbell vs. Kansas, 209 1:. S., 251. 
"Patapsco Guano Co. vs. Board, 107 "G. S. 345. 

"\\'hen the !oral police regulation has relation to the suitable protection 
of the people of the state, and is reasonable in its requirements, it is not in­
valid because it may incidentally affect interstate commerce, provided it does 
not conflict with legislation enacted by congress, pursuant to its constitu­
tional authority. 

"Ravage vs. Jones, 225 U. S., 501, 525. 
"Htandard Stock Food Co. vs. Wright, 225 U. S., 540." 

By force of the foregoing principles, applicable to the question, I am constrained 
to the opinion that the act in question is valid with respect to the point under dis­
cussion and that effect is to be given to it according to Ie.:1,isbtive intention. 

In the consideration of the que;;tion here presented, it is to be borne in mind that 
this act does not seek to prohibit a dtizen of this state from making a contract for the 
pmrhase of stock in another state, nor conformable to constitutional guarantee could 
it do so. 

(Allgeyer vs. La., 165 U. S., 578.) 

While this is true, and the legislature of this state cannot impair the freedom of 
a citizen of the state to elect with whom he will contract, it can prevent persons or 
concerns having stock to sell, from sheltering themselves under his freedom in order to 
solicit contracts for the sale of the s::tme, which otherwise he would not have thought 
of making. 

::"{utting vs. l\lassachusetts, 183 U. S., 553. 

Of eourse, as before noted, the act is effective only to prohibit acts clone in the 
state eontrary to its provisions; but physical presence in this ~iate is not necessary in 
order that a person or corporation may be !!;Hilty of a violation of its provisions. So 
that, if a person or concern, non-resident of this st.ate, should procure the publication 
in this state of an advertisement offering for disposal stock or the other things denom­
inated in the statutes as securities or should mail to persons in this state circulars or 
trade letters offering to dispose of such securities, such person or concern would, with­
out the li<'en~e (or certification) provided for in the act, be as guilty of a violation of 
its provisions as though such person or concern were a resident of this state and phys­
ically present therein. 

Burton vs. U. S., 202 U. S., 344, 389. 
Horner vs. U. S., 143 U. S., 207. 
Linbey vs. State, 38 0. S., 507, 512. 
Hanner VR. Htate, 81 0. S., 393. 
Htate vs. Paul, 114 X. C., 909. 

This i:> true, even though in case of an individual non-resident so violating the 
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provisions of the act as a felony, his constructive presence in the state in doing the 
acts constituting violations of the statute, would not support .e:\iradition proceedings 
for the purpose of bringing him into this state for punishment. 

State vs. Hall, 115 N. C., 811. 
Wilcox vs. Nolze, 34 0. ~., 520. 
In re. Mohr, 73 Ala., 503. 

With reference to your inquiry, as to what means, if any, are available to prevent 
the corporation wllich is the subject of your inquiry, from offering its securities for 
sale in this state without license so to do, I note the penal provisions of the act (sec­
tion 6373-20, General Code) which reads as follows: 

"Whoever knowingly makes any false statement of fact in any statement 
or matter of information required by tlus act to be filed with the 'commis­
sioner,' or in any advertisement, prospectus, letter, circular or other docu­
ment containing an offer to dispose or solicitation to purchase, or commen­
datory matter concerning, such securities or real estate, with intent to aid in 
t.he disposal of the same, or whoever knowingly violates any of the provisions 
of sections 12, 14 or 15 of this act, or for the purpose of aiding in the disposal 
of any security or real estate, knowingly makes any false statement or rep­
resentation concerning any license or certificate issued under the provisions 
hereof, shall be fined not less than one hundred dollars nor more than five 
thousand dollars, or imprisoned in the penitentiary not more than one year 
or both; and whoever violates any of the other provisions of this act shall be 
fined not less than fifty dollars nor more than one thousand dollars, or im­
prisoned in the county jail or workhouse not more than sixty days, ot· both." 

It will be noted from the provisions of this section, that a violation of the pro­
visions of either sections 12, 14 or 15 of the act is made a felony, while a violation of 
any other of the provisions of the act is made a misdemeanor only. Section 12 
(section 6373-12, General Code) has reference only to the promoting of insurance com­
panies and the flotation of the stock of such companies; while section 15 (section 
6373-15, General Code) relates to acts of dealing in this state in real estate not located 
in Ohio. Section 14 of the act (section 6373-14, General Code) provides as follows: 

"For the purpose of organizing or promoting any company, or assisting 
in the flotation of the securities of any company, after organization, no issuer 
or underwriter of such securities and no person or company for or on behalf 
of such issuer or underwriter shall, witlun this state, dispose or attempt to 
diRpose of any such security until such comnlissioner shall issue his certificate 
as provided in section 6373-16 of the General Code which shall not be done 
until, together with a filing fee of five dollars there be filed with the comnlis­
sioner the application of such issuer or underwriter for the certificate pro­
vided for in section 6373·16, General Code, and, in addition to the other in­
formation hereinbefore required by paragraphs (a), (b), (c) and (d) of sec­
tion 6373-9 of the General Code, the following: 

"(a) A certified copy of the articles of incorporation or association of 
the issuer, its regulation and by-laws; 

"(b) Certifie<l copies of all nlinutes of stockholders and directors rela­
tive to the issue of such securities; 

"(c) A sworn statement made by the president and secretary of the 
issuer, shO\ving in detail the items of cash, property, services, patents, good 
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will and any other consideration for which such securities have been or are to 
be issued in payment; 

"(d) Like certified copies of all contracts or agreements between the 
issuer and any underwriter of ~uch securities, and, if disposed of by the issuer, 
all contracts and agreements relative to the sale and disposition thereof; and 
any such contracts .or agreements made subsequent thereto shall be filed im­
mediately upon the execution thereof; 

"(e) All contracts made between such underwriters and any salesman, 
agent or broker. 

* * • * • • * * • * * • *" 

Looking to the provisions of section 6373-20, General Code, it will be noted that 
not only do they support the conclusion reached herein-that within the contempla­
tion of the act an "offer to dispose of" securities may be made by advertisements or 
circular letters, as well as otherwise, but they prescribe a penalty for false statements 
made knowingly therein on the part of even a licensed person or "dealer.'' 

As to the corporation in question, I am of the opinion that in selling or offering 
to sell its stock in this state without the license provided for in the act, it is incurring 
a liability to the penalty as for a misdemeanor provided for in the section, while in 
selling and attempting to sell such stock without the cer~ification provided for in sec­
tion 6373-14, it is incurring the penalty of the fine provided for therein; and any indi­
vidual selling or attempting to sell such stock on behalf of such corporation as the 
issuer thereof, is made gulty of a felony. I know of no way in which the corporation 
in question can be brought into this state to answer for its acts and conduct in selling 
or offering and attempting to sell its stock without the license and certification pro­
vided for in the act. In a measure the same situation is presented with reference to 
the case of an individual selling or offering and attempting to sell the stock of this 
corporation as the issuer thereof; for, although the physical presence of such person 
in this state is not necessary in order that his acts may constitute a violation of the 
provisions of the act, yet even in the case of a felony, the physical presence of the 
person doing the act constituting the offense, would be necessary for the purpo~e of 
extraditing such person from another state as one fleeing from justice, though, of course, 
such individual if at any time found within the state, could be arrested, tried, and, 
if found guilty, punished for his acts. 

One of the chief sanctions to the observance of regulatory provisions of the kind 
embodied in this act, lies in the consideration that the power of the state is witbheld 
from the enforcement of contracts entered into in violation of such provisiou. Another 
sanction to the observance of regulat01y provisions of this kind lies in the diRposition 
of men in general to observe the law of sovereign states \vith whose citizens they may 
deal, and in the (!i~like of being classed as violators of law, even though in fact thcrp 
may be obstacles in the way of inflicting puniRhment for such violations. 

As to the corporation in question, I do not underHtand that it has evinced :tny 
di~<po~ition to disregard the provisions of this act further than is evidenced by its eon­
tention that by reason of the interstate commerce clause of the Federal constitution. 
the act does not apply to transactions between it and eitizcns of this state. I have no 
reason to question the good faith of the contention made by this corporation, alth ugh 
as hereinbefore noted, I am clearly of the opinion thttt its position in this regard is 
wholly untenable. A~suming the good faith of the corporation, it is reasonable to 
suppose that upon being advised of the ruling herein made, as to the construction 
Qf an•l operation this act, its compliance therewith may be expected. 

\' ery truly yourR, 
TmoTHY S. HoGAN, 

Attorney Geneml. 
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1123. 

PROSECUTIJ'\G ATTORNEY :MAY APPOINT SUCH ASSISTANTS AS HE. 
DEEMS NECESSARY FOR THE PROPER PERFOR:\IAXCE OF HIS 
DUTIES. 

Sections Z914 and Z915, General <;ode, prouide for the appointment by the prosecuting 
aUorney for such assistants as he deems necessary for the proper pe1jormance of his duties, 
and for a fund out of which such assistants are to be compensated. 

Where it is necessary for some other attorney to perform duties connected with the 
prosecuting attorne1j s office,· such assistants should be prouided and paid under sections 
2914 and 2915; the fund provided by section 3004, General Code, cannot be used for this 
purpose. 

CoLUMBUs, Omo, Augtlst 26, 1914. 

HoN. HoMER E. JOHNSON, Prosecuting Attorney, Marion County, .Marion, Ohio. 

DEAR Sm:-Your favor of Aug~1st 5th asking construction of section 3004 of the 
General Code, received. As you state the question it is as follows: 

''In the county of Marion the work is not so great in the office of the 
prosecutor as in my judgment requires an assistant as the term assistant is 
understood in the Code. On the other hand, in our judgment we have always 
been able to conduct all special cases; with one exception, without a special 
assistant, but there have been days in which the prosecutor himself has been 
engaged in the conduct of a trial during which, of course, he could not attend 
to something else and during which time if the commissioners or the auditor 
or other county official desired a consultation or something else to be done they 
called some other attorney and by reason of the fact that :.\1r. Conley is a 
partner with me in the civil practice of law, he was usually called upon. Now, 
for the days when I was so actually employed and when Mr. Conley was 
actually called and performed the work aforesaid he was paid by me out of 
the fund provided for by section 3004. As I considered it an expense incurred 
by me in the performance of my official duties and it was not otherwise 
appointed in this county nor was there a special appointment for any special 
case and there was no other way provided for this contingency." 

From the above statement I am of the opinion that the services mentioned are 
such as should be performed by an assistant to the prosecutor. The sections of the 
Code providing for the appointment of an assistant and his compensation are sections 
2914 and 2915. 

"Section 2914. On or before the first :Monday in January of each year 
in each county, the judge of the court of common pleas, or if there be more 
than one judge, the judges of such court in joint session, may fix an aggregate 
sum to be expended for the incoming year, for the compensation of assistants, 
clerks ;1nd stenographers of the prosecuting attorney's office. 

"Eection 2915. The prosecuting attorney may appoint such assistants, 
clerks and stenographers as he deems necessary for the proper performance of 
the duties of his office, and fix their compensation, not to exceed in the aggre­
gate the amount fixed by the judge or judges of the court of common pleas. 
Such compensation after being so fixed shall be paid to such assistants, clerks 
and stenographers monthly from the general fund of the countY. treasury upon 
the warrant of the countv auditor." 
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A reading of these sections will show that it is not necessary that the assistant 
devote all his time to county work and that any situation whirh may arise ean be met 
under these sections. 

"Section 3004. There shall be allowed annually to the prosecuting 
attorney in addition to his salary and to the allowance provided by section 
2914, an amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties and 
in the furtherance of justice, not otherwise provided for. Cpon the order of 
the prosecuting attorney the county auditor shall drn.w his warrant on the 
county treasurer payable to the prosecuting attorney or such other person 
as the order designates, for such amount as the order requires, not exceeding 
the amount provided for herein, and to be paid out of the general fund of the 
county." 

Section 3004 provides for expenditures "not othenvise provided for." As I have 
just stated that the situation you mention is provided for by sections 2914 and 2915, 
I do not believe that the fund mentioned in section 3004 can be expended for such 
services. 

I trust this answers your inquiry. 

1124. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Allorney General. 

REFERENDUM PETITION-SUBMISSION AT GENERAL ELECTIOX­
INITIATIVE PETITION-SUBMISSION AT GENERAL ELECTION. 

Where a resolution passed by a city council is declared to be an emergency resolution 
and litigation in which it ·is sought to enjoin its enforcement because of the filing of an 
initiative petition for a similar resolution, and a petition for a referendum on the same has 
failed of its object, the referendum petition may not be sulnnitted to the voter~>, but the initia­
tive petition may be so submillerl at the proper eleclion. 

Cor.ul\IBUs, 0Hro, August 27, 1914. 

RoN. CHARLES II. GuA n;s, Secretary of Stale, Columbus, Ohio. 

DEAR Sm:-I have your letter of July 24th, enclosing letter from Charles F. 
Ribble, prosecuting attorney, Zanl'sville, Ohio, a letter from the board of elections, 
Zanesville, Ohio, copy of resolution 1031, Zanesville council, copy of referendum peti­
tion on same and a copy of the initiative petition on the same subject. The question 
propounded grows out of the following state of facts: 

1he state board of health, about October, 1912, ordered the city council of Zanes­
ville to provide an adequate supply of pure water for the use of the inhabitants of said 
city. On l\Jarch 2, 1914, the council, with a view of complying with said order, it not 
having been done prior to said date, passed resolution 1031, of which you send me a 
copy. Tlris resolution was declared an emergency measure. A petition for a referendum 
thereon was duly filed. A petition initiating a measure on the same subject was also 
filed. Proceedings to enjoin the enforcement of resolution Xo. 1031 were brought in 
the common pleas court and a temporary restraining order was asked largely, if not 
altogether, upon the ground that it would not be carried into effect while the refer­
endum and iniative petitions were pending. The case was lost in the common pleas 
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court, affirmed on error by the court of appeals, and an application for a restraining 
order was refused by the supreme court. 

This, to my mind, answers the question of submitting the referendum petition in 
the negative. Section 4227, General Code, exempts emergency ordinances and meas­
ures necessary for the preservation of the public peace, health or safety of the municipal 
corporation, from the operation of the referendum (103- 0. L., 112), and it is only fair 
to assume that the courts i-n refusing the injunction asked, based their judgment upon 
the fact that this resolution was an emergency measure and properly so decla~ed. I 
am, therefore, of the opinion that the referendum petition may not be submitted to 
the voters at the coming election. 

The question as to the submission of the initiated pet.ition is entirely different, 
the decision of the courts in the injunction case not having the same effect upon it as 
upon the referendum petition. Without, therefore, going into a discussion of the reso­
lution that may follow and adoption or rejection of this initiated resolution. I feel it 
is sufficient to generally answer your question by saying that the initiated petition 
should be submitted to the voters, while the referendum should not be so submitted. 

1125. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXATION AND REVALUATION OF SECTIONS 16 AND 29, WHEN SUCH 
SECTIONS ARE LEASED FOR MORE THAN FIFTEEN YEARS-POWER 
OF TAX COMMISSION TO REMIT TAXES. 

1. Under section 5330, General Code, sections 16 and 29 or parts thereof when 
leased for more than fifteen years and subject to revaluation, are not subject to taxatio·1 in 
the name of the lessees . 

.2. The power to remit taxes e?Toneously assessed is now vested in the tax commission 
under section 80 of the act of May 10, 1910, 101 0. L., 420. 

CoLUMBus, Omo, August 27, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR Sm:-I have your letter of June 3, 1914, in which you inquire: 

"First. Are school and ministerial lands, held under lease, subject to 
taxation, and if so for what purposes may they be taxed? 

"Second. If they are taxable should the county treasurer proceed in 
the ordinary way to enforce the tax lien or is there some special precedure 
provided by law for this purpose?" 

This question was before our supreme court in 1884, when it was held: 

"Where the United States appropriated section number sixteen in every 
township * * * for the use of schools in such township, and vested the 
same in the legislature of the state 'in trust for the use aforesaid, and for no 
other use, intent, or purpose whatever,' in an action by a county treasurer 
against a lessee of such lands, who held a lease for ninety-nine years, renewable 



ATTORNEY GENERAL. 1163 

forever, whose lands were taxed under section 2733, Revised Statutes, as the 
property of the lessee, to enforce the payment of the taxes so assessed. 

"Held: That section 2733, Revised Rtatutes, provided for the taxation 
of such lands, held under such lease as the property of the lessee." 

Barton vs. Bentley, 41 0. S., 410. 

At that time the law, in reference to taxation of schools and ministerial lands, 
was as follows: 

"Lands held under a lease for a term exceeding fourteen years, belonging 
to the state or to any religious, scientific, or benevolent society, or institution, 
whether incorporated or unincorporated, and school and ministerial lands, 
shall be considered, for all purposes of taxation, as the property of the persons 
so holding the same, and shall be assessed in their names." 

After the passage of section 2733, it was amended on February 17, 1881, so that 
it read as follows: 

"All lands held under lease for any term exceeding fourteen years, and 
not subject to revaluation, belonging to the state or any municipal corporation, 
or to any religious, scientific or benevolent society, or institution, whether in­
corporated or unincorporated, or to trustees for free education only, and 
school and ministerial lands, shall be considered for all purposes of taxation 
as the property of the person or persons holding the same, and shall be assessed 
in their name." 

The real amendment here made was to insert after the words "fourteen years" 
the words "and not subject to reval\Iation." Subsequent to this amendment, taxes 
were charged against a portion of section 29 (ministerial land) in Vinton county, Ohio, 
and not being paid, a suit was brought to enforce the same. Tlils suit was defended 
upon the ground that the amendment above mentioned changed the rule and that 
inasmuch as the land in question was subject to revaluation under the statutes, and 
the terms of the lease which was made on November 2, 1852, the same was not subject 
to taxation. The matter was heard before Judge Coultrap, one of the judges of the 
second subdivision of the seventh judicial district, and was decided by him on August 20, 
1901. See 8th N. P., page 549. 

The case was very fully considered by Judge Coultrap in all its aspects, including 
the character of title under which these lands were held in that portion of the state, 
and he concluded, correctly I think, as follows: 

"Where ministerial section number twenty-nine in thEt Ohio company's 
purchase was held under a lease for ninety-nine years, renewable forever, 
but subject to revaluation every fifteen years, and against which taxes assessed 
upon the fee stood charged on the duplicate in the name of the widow and 
heirs at law of the lessee, in an action brought by the county treasurer against 
said widow and heirs at law to recover judgment for the taxes so assessed and 
subject said lands to the payment thereof, 
HELD: 

"1. That said lands are not subject to taxation and said assessment was 
unauthorized. 

"2. That section 2733, Revised Statutes, only imposes a tax on the 
lessee's interest in the lands described therein and it does not apply to a lease 
of such lands, although for a term of more than fourteen years, if by the stipu-
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lations of the lease the lands, as between the lessor and lessee, are subject to 
revaluation. 

"3. That if section 2733 was applicable to such case, the lands being 
subject to revaluation every fifteen years, the lessee's interest is not regarded 
as of substantial value and there is nothing to tax." 

Of course, the rule applicable to ministerial lands is the same as that necessarily 
to be applied to school lands and I am of the opinion that since the amendment of 
section 2733 as above quoted, and because of the fact that it is now to be found as 
section 5330 of the General Code, and in the same language found in amended section 
2733, supra, that these lands are not subject to taxation when held under leases for 
more than fourteen years and subject to revaluation. This, of course, necessitates 
an examination to ascertain the length of the term of the lease. If for less than four­
teen years, it is not subject to taxation; if for more than fourteen years, and not subject 
to revaluation, it is taxable; but if for more than fourteen years and subject to re­
valuation, the same is not taxable for the reason, as stated by Shaub, J., in 54 0. S., 
272, that the lessees interest is not of substantial value. It must not be understood 
that this holding exempts a lessee from paying taxes upon the improvements which 
he places upon a lease, but this opinion must be construed as applicable only to the 
taxability of the fee of these lands as against persons holding leases for terms shorter 
than fourteen years or longer than fourteen years, and subject to revaluation. This, 
I believe, eliminates the necessity of answering your second question, but at the same 
time I desire to call your attention to section 5329, General Code, wherein it is provided 
that "school or ministerial lands shall not be sold for taxes until the purchase money 
therefor is fully paid," from which it may readily be seen that if after these lands are 
sold, they may be placed on a duplicate for taxation, but cannot be sold for delinquent 
taxes, it can hardly be conceived that authority could be found for selling any of these 
unsold lands at any time. I suggest that before taking any action as to the remission 
of taxes upon any of these lands, that the matter may be carefully investigated and 
it be determined, if possible, how much of the delinquent taxes is charged against 
the fee of the lands, and how much against the improvements placed thereon by the 
lessee, as I am of the opinion that the taxes upon the latter may be collected while 
upon the former may not. 

Yours very truly, 
TIMOTHY S. HOGAN. 

Attorney General. 
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1126. 

ABATE:\IENT OF A XCIS~"XCE BY THE STATE BOARD OF HEALTH­
WHERE THE CITY BOARD OF HEALTH XEGLECTS OR REFUSES 
TO DO SO-:\IIA:\II AXD ERIE CAXAL AT CIXCIN.NATI. 

A nuisance exi<>ling in the Miami and Erie canal at Cincinnati in thai particular 
section or reach of the canal, which was transferred by the slate to the cily of Cincinnati, 
pursuant to the authority of an act of the legislature pa<>sed Jfay liS, 1911, is a local one, 
subject to abatement by the health authorities of the city of Cincinooli, but in case of failure 
or neglect by the city board of health to abate this nuisance, the stale board of health, by 
virtue of section 1237, General Code, has jurisdiction to abate the same at the expense of 
the city of CincinnaH. 

CoLUMBus, OHio, August 29, 1914. 

DR. E. F. l\IcCAMfBELL, Secretary and Executive Officer, State Board of Health, Columbus, 
Ohio. 

DEAR DocToR:-! have your communication of July 28th, 1914, asking an 
opinion of me, in which you say: 

"Numerous complaints have been made to the state board of health with 
reference to unsanitary conditions in the Miami and Erie Canal at Cincinnati. 
The state board of health has been asked to take some action to relieve these 
conditions. The only way that it occurs to me that the state board of health 
could act in this matter would be under authority granted in section 1249 of the 
General Code, and there is some doubt in my mind as to the application of this 
and succeeding sections to the case in question. To better explain the matter, 
I attach hereto a copy of a letter from :\1r. John W. Hill, president of the state 
board of health, a copy of a letter from Honorable Frederick S. Spiegel, mayor 
of Cincinnati, and a copy of a report on an investigation made by one of our 
assistant engineers. I would also call your attention to the provisions of an 
act passed by the general assembly, 0. L., 102, page 168, transferring this 
part of the canal system to the city of Cincinnati." 

From your communication, as well as from attached correspondence therein 
referred to, I am advised that the condition complained of in the Miami and Erie 
Canal is not only one at Cincinna.ti, but is in that particular section or reach of the 
canal which was transferred by the state to the city of Cincinnati by ninety-nine year 
lease, renewable forever, pursuant to the authority of an act of the legislature passed 
May 15, 1911 (102 0. L., 168). Likewise, from the correspondence attached to your 
communication, and therein referred to, I learn that the condition in this canal, com­
plained of, which amounts to a pronounced nuisance, is due, in part, to the dimini~hed 
flow of water in this reach of the canal, owing to the breaking of the dam near lVIid­
dletown, which dam served the purpose of impounding the water as a feeder for the 
lower reaches of the canal in question. This nuisance is also caused, in part, by rub­
bish of (lifferent kinds which has been thrown into the canal by persons living along 
the same, and, in part, by the action of the Cincinnati Gas Company pumping polluted 
water from :\Jill creek into the canal in order to supply water for its condensers, which 
water, having been heated in the operation is returned to the canal. 

Ina.~much as the dam at Middletown, above referred to, was washed out during 
the flood of :\Iarch, 1913, no legal responsibility attaches to any one for the diminished 
flow of water in this canal at Cincinnati. This circumstance does not, however, excuse 
the other conditions which enter as elements in the nuisance complained of. 
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Your precise inquiry is one with reference to the authority of the state board of 
health to meet this condition. In the first place, I am inclined to the view that sec­
tions 1249 et seq., of the General Code, referred to by you, do not confer upon the 
state board of health adequate power to cope with the peculiar conditions here pre­
sented. Without quoting at length, thes!'J sections which form a part of the so-called 
"Bense Act" (99 0. L., 74), I note that with respect to the question at hand, they 
provide that the state board of health, upon proper written complaint that a municipal 
corporation or person is permitting sewage or other waste matter to be discharged 
into a stream or water course to the detriment of health and comfort, or in such manner 
as to pollute the source of any public water supply, may investigate the conditions 
complained of, and after hearing, it may order the person responsible for the discharge 
of such sewage or .other waste matter to install works for purifying or otherwise dis­
posing of the same. 

In the condition here presented it does not appear that any sewage or other waste, 
as the terms are used in these sections, are being discharged into the canal, and for 
this, as well as other reasons that might be suggested, I am of the opinion that these 
sections have no application to the situation at hand. 

The condition presented is one of local nuisance, as to the abatement of which 
the state board of health has no primary duty or jurisdiction. 

Sections 4404 et seq., General Code, provide for the organization and powers of 
municipal boards of health, and as pertinent to the question at hand section 4420, 
General Code, provides that the board of health of a municipality shall abate and 
remove all nuisances within its jurisdiction. 

In this connection it is manifest, that the fact that this particular part of the 
canal where this nuisance exists, is, in a sense, the property of the city of Cincinnati, 
does not in any wise limit or otherwise affect the jurisdiction of the board of health 
of that city to abate this nuisance or the conditions which cause it. 

"Duties relating to the preservation of the public health devolve pri­
marily upon the state as the sovereign power. This power the state may dele­
gate to public corporations, such as municipalities, townships, etc. Local health 
officers in the exercise of the power thus delegated are plainly engaged in a 
purely public service, in the performance of strictly governmental duties. 
They cannot, in any sense, be considered as the servants or agents of the 
corporation. 

"Marion Township vs. Columbus, 12 0. D. 553-557." 
It is quite clear, therefore, that the duty of the board of health of the city of Cin­

cinnati is governmental in its character, and is not affected by the interest of the 
municipality in the property in and upon which this nuisance exists. Though no pri­
mary duty rests upon the state board. of health with reference to the abatement of 
this nuisance, yet for the purpose of meeting conditions such as may exist in this case, 
section 1237, General Code, provides, with reference to the jurisdiction and power of 
the state board of health as follows: 

"The state board of health shall have supervision of all matters relating 
to the preservation of the life and health of the people * * *. It 
may make and enforce orders in local matters when an emergency exists, or 
when the local board of health has neglected or refused to act with sufficient 
promptness or efficiency, or when such board has not been established as pro­
vided by law. In such case the necessary expense incurred shall be paid by the 
city, village or township for which the services are rendered." 

There may be some question as to whether the conditions presented with refer­
ence to this nuisance constitute an emergency, as that term is used in the section above 
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quoted, but it is clear that the neglect and refusal of the local board of health to abate 
this nuisance, and the conditions which have brought it about, would confer both 
jurisdiction and duty upon the state board of health to act in the premises in the abate­
ment of the conditions complained of. 

1127. 

Yours very truly, 
TnroTHY S. HooA~, 

Attorney General. 

NECESSARY QUALIFICATIONS FOR HEAD OF LL\IA STATE HOSPITAL. 

No one rnay have general charge or be the executive head of the Lima stale hospital 
1mless he be an elector in this state. 

CoLUMBus, Omo, August 31, 1914. 

HoN. JAMES l\1. Cox, Governor of Ohio, Columbus, Ohio. 
MY DEAn GoVEHNOH Cox:-You enquired of me verbally whether a non-resident 

of Ohio is eligible to the position of superintendent of the Lima state hospital. In 
reply thereto I beg to advise that section 4 of article 15 of the constitution of Ohio 
provides as follows: 

"No person shall be elected or appointed to any office in this state unless 
possessed of the qualifications of an elector; provided that women who are 
citizens may be appointed * * * to institutions for the care of women 
and children * * *." 

This appears to be the last expression of the people of the state on the question 
of eligibility to office either elective or appointive. The official must be an elector of 
the state, and it matters not whether the position be called "superintendent" or not. 
Anyone who would perform the duties usually devolving upon the superintendent of 
an in~titutiou such as the Lima state hospital would be subject to the same constitu­
tional inhibition found in the section quoted. The real test rests upon the duties to be 
performed rather than the title of the position. 

I am, therefore, of the opinion that no one may have general charge or be the 
executive head of the Lima state hospital unless he be an elector in this state. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

P. S.-Since writing the foregoing I have found the following, which confirms my con­
clUBion as expressed above: 

"QUALIFICATIONS OF MEDICAL SUPERINTENDENT.-The 
place of medical superintendent of a hospital for the insane, under the act 
of March 27, 1876, 0. L. 80, is an 'office' within the meaning of section 4, 
article 15, of the constitution, which ordains that 'no person shall be elected 
or appointed to any office in tlils state unless he possesses the qualifications 
of an elector.' " (State vs. Wilson, 29 0. S., 347). 

Attorney General. 
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1128. 

DATE FOR OFFICIALLY CERTIFYING TO THE CLERK OR CLERKS OF 
THE BOARD OF EDUCATION THAT THE VILLAGE OR RURAL DIS­
TRICTS OR UNION SCHOOL DISTRICTS \VILL E::\IPLOY A SUPERIN­
TENDENT IS MANDATORY-EMPLOYMENT OF JOINT SUPERIN­
TENDENT FOR SUPERVISION PURPOSES BY TWO TOWNSHIPS. 

The date fixed by section 47 40, General Code, to wit: July 20, 1914, for officially 
certifying to the clerk or clerks of the board of education that the village or rural districts 
or union school districts will employ a superintendent, etc., is mandatory for the reason 
that on that dale it is to be determined by virtue of such certijLCate or notice what super­
visory districts the respective county districts shall contain. 

Where two townships, which never at any time before July 20, 1914, employed a joint 
superintendent for supervision purposes, cannot after that date employ a superintendent 
for supervision purposes and certify the same to the county board of education, the county 
board of education must attach either all or any portion of said townships to one or more 
of the other supervision districts of the county, as determined by such board in accordance 
with the discret~ which is vested in said board by section 47 40, General Code. 

CoLUMBus, Omo, August 31, 1914. 

HoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 

DEAR Sm:-Under date of August 5, 1!H4, you submitted for opinion thereon 
the fcllowing request: 

"The county board of education of Pickaway county, Ohio, met and 
organized on July 19, 1914. After eiecting a county superintendent and 
receiving certificates from various townships stating they had formed separate 
supervision districts, the said board adjourned to meet July 29, 1914. From 
the certificates filed it_appeared that two contiguous townships, viz.: Muhlen­
burg and Monroe, containing eighteen teachers were isolated from the rest 
of the county by half time supervision districts. On the 24th day of July, 1914, 
the two townships met in joint session and attempted to form a supervision 
district and employed S. M. Sark as superintendent at a salary of one thousand 
dollars per year, and said Sark was to give full time to supervision. Notice of 
said action was filed with the county board of education prior to its meeting 
on July 29th and prior to any attempt being made by the county board to 
dispose of said two township districts. Previous to this time Muhlenburg 
township had been employing a superintendent, but Monroe township had not 
been under supervision since December, 1913. 

"First.-Is date July 20 in section 4740 mandatory or directory? 
"Second.-Do the words 'already employing a superintendent' in section 

4740 take the action taken by said boards out of the operation of the statute? 
"Third.-Is the power of the county board in the matter clerical or 

discretionary? 
"Fourlh.-If the action taken by the joint board is illegal, what, if any­

thing, can be done by the county board to make it legal?" 

Section 4738 of the General Code, as amended, 104 0. L., at page 140, provides 
for dividing the county school district into supervision districts, as follows: 

"The county board of education shall within thirty days after organizing 
divide the county school district into supervision districts, each to contain 
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one or more village or rural school districts. The territory of such supervision 
districts ehall be contiguous and eompact. In the formation of the supervision 
districts consideration shall be given to the number of teachers employed, the 
amount of consolidation and centralization, the conclition of the roads and 
general topography. The territory in the different districts shall be as nearly 
equal as practicable and the number of teachers employed in any one super­
vision district shall not be less than twenty nor more than sixty." 

The provisions of seetion 4740 of the General Code, as amended, 104 0. L., at 
page 141 thereof, apply to districts or the union of school districts which already 
Pmploy a superintendent, as follows: 

"Any village or rural distlict or union of school clistricts for supervision 
purposes which already employs a superintendent and which officially certi­
fies by the clerk or clerks of the board of education on or before July 20, 1914, 
that it will employ a superintendent who gives at least one-half of his time in 
supervision, shall upon application to the county board of education be con­
tinued as a separate supervision district so long as the superintendent receives 
a salary of at least one thousand dollars and continues to give one-half of his 
time to supervision work. Such districts shall receive such portion of state 
aid for the payment of the salary of the district superintendent as is based on 
the ratio of the number of teachers employed to forty, multiplied by the 
fraction which represents that fraction of the regular school day which the 
superintendent .gives to supervision. The county superintendent shall make 
no nomination of a district superintendent in such district until a vacancy in 
such superintendency· occurs. After the first vacancy occurs in the super­
intendency of such a district all appointments shall be made on the nomination 
of the county superintendent in the manner provided in section 4739. A 
vacancy shall occur only when such superintendent resigns, clies or fails of 
re-election. 

· "Any school district or districts having less than twenty teachers, iso­
lated from the remainder of the county school district by supervision districts 
provided for in Hils sect.ion shall be joined for supervision purposes to one or 
more of such supervision districts, but the superintendent or superintendents 
already employed in such supervision district or districts shall be in eharge of 
the enlarged supervision district or districts until a vacancy occurs." 

The two contiguous townships, viz.: ~Iuhlenburg and ~Ionroe, specifically men­
tioned in your letter of inquiry, together employ eighteen teachers. It further appears 
that these two townships have never at any time jointly constituted a supervision 
district, but that on the 24th day of July, 1914, the boards of education of the respec­
tive two townships met in joint session and attempted to fonn a supervision district, 
and attempted to employ a party as superintendent at a salary of 81,000 per year, the 
said superintendent to give full time to supervision work. Xotice of this action on 
the part of the joint boards of education of the respective townships was given to the 
county board of education prior to its meeting on July 29th. Prior to this time Muhlen­
burg township had been employing a superintendent, but :\1onroe township had not 
been under supervision since December, 1913. 

The date fixed by said section, to wit, July 20, 1914, for officially certifying to the 
clerk or clerks of the board of education, that the village or rural dihiricts or union 
school clistricts will employ a superintendent, etc., I take it is mandatory for the reason 
that on that date it is to be detennined by virtue of stich certificate or notice, as to 
what supervisory districts the respective county clistricts shall contain. In this instance 
notice was not given until July 24, 1914, that the said townships would constitute a 
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supervision district and employ a superintendent, who would give at least one half of 
his time to supervision work, etc. 

The two townships in question were never at any time, prior to July 24, 1914, a 
union of school districts for supervision purposes which already employed a super­
intendent. They never constituted a supervision district already employing a superin­
tendent, and therefore do not come within the provision of said section 4740, particu­
larly the provision contained in the first part of said section. While one of the town­
ships in question already employed a superintendent, nevertheless the two townships 
never therefore constituted a union of school districts for supervision pnrposes. 
Therefore, I am of the opinion thnt the two townships acting jointly as a supervision 
district, do not come within the provisions contained in said section 4740. 

The latter part of said section provides in substance that any school, district or 
districts, havin~ less than twenty teachers, isolated from the remainder of the county 
school district by supervision districts provided for in this section, shall be joined for 
supervision purposes to one or more of such supervision districts, but the superinten­
dent or superintendents already employed in such supervision district or districts. 
shall be in charge of the enlarged supervision district or districts until a vacancy occurs. 

It appears from your inquiry, as before stated, that one of the townships in ques­
tion already employed a superintendent. In my judgment the superintendent so 
employed would not. come within the provision contained in the latter part of said 
section 4740, which is above referred to, because the two townships never constituted 
a supervision district and such superintendent could not therefore be considered as a 
superintendent already employed in such supervision district. In accordance with 
the provision contained in the latter part of said section, the two townships involved 
should therefore be joined for such supervision purposes to one or more of the other 
supervision districts of said county district. Such disposition of the two townships in 
question is within the discretion of the county board of education, said board having 
the power to attach all or any portion of said townships to one or more of the other 
supervision districts, as the case might be. However, the superintendent already or 
heretofore employed by one of the townships, as heretofore stated, cannot be retained 
in charge of the enlarged supervision district so formed by the county board of educa­
tion, until a vacancy occurs. There is nothing that the county board of education can 
do in regard to the matter, except as above pointed out, to attach the two townships 
in question to one or mor~ of the supervision districts already formed in the county, as 
provided by the latter part of said sectio·n 4740 of the General Code, supra. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1129. 

COUXTY CO.l\DIISSIOJ\~ms NOT PERSOXALLY LIABLE l:XDER CERTAIX 
COXDITIOXS WHERE THEY EXPEXD SLIGHTLY :\lORE THAX 815,000 
FOR THE COXSTRUCTIOX OF A COl:XTY Bl:ILDIXG, EXCLl:SIYE 
OF FIXTURE~, WITHOUT SUBMITTING THE QUESTIOX TO A VOTE 
OF THE ELECTORS. 

ll'here county commissioners have let a contract for the construction of a county build­
i?I(J, exclusit•e of certain fixtures, for a sum less than 81/i,OOO, intewliny to make use of 
fixtures already installed in the old buildiny which is to be replaced, and when, subsequently 
it is disco~·ered that the cost of removiny 011d reinslalliny the fixtures will briuy the total 
cost up to a figure sliyhtly in excess of 815,000, the question of expending more than 815,000 
to a vole of the electors is required by the strict application of the statute, sectian 5638, 
General Code. The amount of the excess being small, and approximately the same as the 
cost of holding an election, the commissioners would not be personally liable should they 
exceed the statutory limit and complete the building, they having acted in good faith. 

CoLUMBus, Omo, August 31, 1914. 

_HoN. E. W. CosTELLo, Prosecuting Attorney, Defiance, Ohio. 

DEAR Sm:-Some time ago, I gave my opinion to the general effect that county 
commissioners might not lawfully avoid the statutory limitation of $15,000.00 upon 
the amount to be expended in the construction of a county building by letting a con­
tract for the partial construction of the building excluding therefrom such essential 
features as lighting, heating and plumbing; the amount of such contract being less 
than $15,000.00; and by subsequently and independently contracting for the instal­
lation of fixtures of the kind mentioned, the aggregate cost of all the contracts being 
in excess of $15,000.00. 

Under date of July 30th, you ·wrote to me submitting additional facts and re­
quested my opinion thereon as follows: 

"The building in question is now completed exclusive of the heating plant, 
and the amount of $15,000.00 has been exhausted. With respect to the 
heating plant the purpose is to utilize equipment which has been heretofore 
installed in the building which the new building is designed to replace, which 
equipment will be substantially sufficient to fit out the new building. The 
commissioners desire, without entering into a contract, to employ day 1'l.bor 
for the removal and installation of the old equipment, and to purchase in the 
open market such articles of new equipment as are necessary to supplement 
the old. The cost of carrying out the commissioners' plans will be less than 
$1,000.00 (this fact being stated to me verbally by you). 

":\lay the work described lawfully be done by the commissioners without 
submitting the expenditure to a vote of the people?" 

The facts as you present them are peculiar. It seems from your statement that 
the commissioners may have been acting in good faith in proceeding as they did to 
separate the installation of certain fixtures from the remainder of the contract; end 
that in good faith thay may have originally ascertained that the margin of $2,000.00 
between the amount of the principal contract and the amount which, without a vote 
of the people, could be expended in the construction of a single building, would be 
sufficient to provide for the installation of such fixtures, particularly in view of the 
fact that very little new equipment was to be purchased. 

Under all these circumstances the principles laid down in my former opinion 
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apply. That is to say, there being some reason, at least, for dividing the contract 
arising out of the intention of the commissioners to use old.equipment, it is not to be 
assumed that the commissioners are attempting an evasion of law, and that being the 
case, a hard and fast or technical application of the statute is not to be favored, and 
a substantial compliance therewith would be sufficient. 

I cannot come to any conclusion other than that the limitation of section 5638 
General Code, applies to the total cost of a building and its fildures ready for use for 
its intended pul"pose. Technically, therefore, regardless of the good faith of the com­
missioners in dividing the contract for purposes of convenience, and regardless, too, 
of the reasonable anticipation on their part of their ability to bring the total cost of 
the building withi.n the 815,000.00 limitation, the statute requires the submission of 
the proposition to expend a sum of money in excess of 815,000.00 to a vote of the elec­
tors should the aggregate cost of so much of the construction work as is necessary to 
complete the building, within the rule as stated by me, exceed 815,000.00. This must 
be my legal advice to you. 

However, in view of the situation involved, and the peculiar facts stated, I am 
clearly of the opinion that should the officers of the county proceed to complete the 
work without the expense of submitting the question to the electors, there could be no 
recovery against them or against any other person on account of the money thus ex­
pended. I do not hesitate to express this view under the facts as you state them, that 
the expense of holding an election on this question would substantially equal, if not 
exceed the amount of the excess involved, so that the situation seems to justify a re­
laxation of the strict rules of law. 

1130. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RETIREMENT FROJ\I BUSINESS OF A FOREIGN CORPORATION-WHAT 
. CONTE~1PLATED BY SUCH RETIRE:\'lENT. 

The retirement from business of a foreign corporation contemplates the withdrawal of 
activities which would subject it to compliance with section 183 et seq., General Code, and 
does-not affect its registration under section 178 et seq., General Code. 

CoLUMBus, OHIO, September 2, 1914. 

BoN. CHARLES H. GnAVEs, Secretary of State, Columbus, Ohio. 

DEAR Sm:-I acknowledge receipt of your letter of July 23rd, which in full is 
as follows: 

"Where a foreign corporation files the application and statement under 
sections 178 and 179 of the General Code, and a certificate under said section 
is issued to such corporation authorizing it to transact business in this state, 
and such corporation also files with the secretary of state the statement re­
quired by section 183 of the General Code, and the certificate is issued by the 
secretary of state to such corporation under section 184, General Code, author­
izing it to do business in this state, may such corporation retire from doing 
business in this state under sections 183 and 184, General Code, without 
retiring from doing business in this state generally-that is, may the corpora­
tion retire from doing business in this state upon the certificate issued to it 
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under sections 183 and 184, General Code, and still remain and do busine8s 
under the certificate of authority issued to it under section 178? 

''I am unable to find hut one section authorizing a foreign corporation 
to retire from doing busine;:s in the state, and that is under section 11976, 
General Code, which authorizes a general retirement." 

Your question requires an interpretation of section 11976, General Code, which 
provide~ as follows: 

"When it retires from business in this state every foreign corporation is 
required to file with the secretary of state a certificate to that effect, signed 
by the president and secretary of the corporation." 

In connection "ith this section I refer you to section 11978, which provides as 
follows: 

"The mere retirement from business, or voluntary dissolution of a do­
mestic or foreign corporation without filing the certificate provided for in 
sections eleven thousand nine hundred and seventy-four, eleven thousand 
nine hundred and seventy-five, and eleven thousand nine hundred and seventy­
six, shall not exempt it from the requirements to make reports and pay fees in 
accordance with the provisions of the next four preceding sections." 

The last named section is out of place in the General Code, a fact which the legisla­
ture has recognized by the separate enactment of sections 5520 and 5521, General 
Code, a part of the franchise tax laws applicable to foreign corporations which pro­
vide as follows: 

"Section 5520. The mere retirement from business, or voluntary dis­
solution of a domestic or foreign corporation, without filing the certificate pro­
vided for in sections eleven thousand nine hundred and seventy-five and 
eleven thousand nine hundred and seventy-six of the General Code, shall 
not exempt it from the requirements to make reports and pay fees or taxes in 
accordance with the provisions of this act. 

"Section 5521. In case of dissolution or revocation of its charter on 
the part of a domestic corporation, or of the retirement from business in this 
state on the part of a foreign corporation, the secretary of state shall not 
permit a certificate of such action to be filed with him unless the commission 
shall certify that all reports, required to be made to it, have been filed in pur­
suance of law, and that all taxes or fees and penalties thereon due from such 
corporation have been paid." 

The legislative history of the proVISions under consideration throws a flood of 
light upon their meaning. Prior to the enactment of the Willis law, so-called, 95 
0. L., 143, there was no such thing as the retirement of a foreign corporation from 
business in this state. What are now sections 178 and 183, respectively, General 
Code, were then in force, but neither group of statutes contained any provision for 
what has become known as the retirement of a foreign corporation. There was no 
practical necessity for such a thing at that time because prior to 1902 the state imposed 
no continuing or annual tax upon the privilege of doing business in this state. It is 
obvious, then, that the retirement provi~ions which were enacted as a part of the Willis 
law have a direct relation to the purpose of that law. The effect of retirement is to 
absolve the corporation from liability to pay annual franchise t::ues. It would seem 
to follow, then, that what the legislature had in mind in using the general phrase "re-
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tirement from business" was such retirement from business as would put an end to 
liability for franchise taxes. 

In opinions to yourself and to the tax commission, copies of which are enclosed 
herewith, I have held that the Willis tax, so-called, upon the continuing annual value 
of the privilege of exercising certain corporate powers in the state, is a tax on the privi­
lege existing under sections 183, et seq., General Code, formerly section 148c, Revised 
Statutes; and that it is possible for a corporation to be registered under what is now 
section 178, et seq., General Code, without being liable for such annual tax and with­
out being liable to comply with section 183, General Code. 

It would seem to follow that if it is possible for a corporation to be registered 
in the state under section 178, et seq., alone, it is equally possible for a corporation 
which has complied both with this group of sections and with section 183, et seq., to 
relinquish the privileges enjoyed under the latter, and still to retain those possessed 
under the former. 

Whether or not this may be done depends upon what is meant by "retirement 
from business." As already indicated the effect of retirement is to put an end to lia­
bility for Willis taxes; the liability for Willis taxes depends upon liability for com­
pliance with section 183, et seq., section 178, et seq., having nothing whatever to do 
with the question of liability for Willis taxes; therefore, it seems to me that when the 
legislature enacted these provisions respecting, retirement of foreign corporations 
from business in Ohio, as a part of the Willis law, it must have meant retirement from 
the enjoyment of the privileges taxed under the remaining provisions of the Willis 
law, that being, as already stated, the privilege initially taxed by the exaction of the 
compliance fee under section 183, et seq., General Code. 

Accordingly, I am of the opinion that the phrase "retirement from business," 
as used in section 11976 and related sections, as applicable to foreign corporations, 
means retirement from the exercise of the privilege covered by section 183, et seq., 
General Code. So that when a foreign corporation retires from business in this state 
it is at least entitled, at its request, to have its registration under section 178, et seq., 
continued on the books of your office; in fact, I am of the opinion that even without 
specific request on the part of the corporation it is the duty of the secretary of state 
to cancel the certificates issued under section 183, et seq., General Code, without making 
any notation with respect to the corporation's registration under section 178, et seq., 
General Code. 

1131. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attamey General. 

DEFICIENCY-QUESTION OF ASSESSMENT IN ANTICIPATION OF WHICH 
BONDS HAVE BEEN ISSUED. 

When there is a de[LCiency in the colleCtion of assessments in anticipation of which 
bonds have been issued, it is not lawful to issue notes or bonds in anticipation of the sub­
sequent assessments. Such assessments when subsequently collected, _should be paid out 
of the sinking fund to supply the deficiency created by the payment of the bonds. If the 
sinking fund has not money enough in it to pay the bonds when due, refunding bonds 
should be issued. 

CoLUMBUs, OHio, September 2, 1914. 

HoN. MARSHALI, G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR Sm:-I have acknowledged receipt of your letter of July 18, 1914, in which 
you state that on a certain day mentioned, seventeen thousand three hundred ($17,-
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300.00} dollars worth of special assessment bonds of the city of Chillicothe fell due; 
that said bonds were issued on n.ccount of seven (7) special assessment improvements 
for which assessments had been levied, and the collection thereof was completed; that 
there were aggregate deficiencies amounting to over 88,000.00 in the designated assess­
ment funds; and that, accordingly, council by resolution, directed the mayor and au­
ditor to borrow an amount of money equal to the deficiency, in anticipation of the 
collection of special assessments. . 

On these facts you request my opinion as to whether or not council may lawfully 
issue notes in anticipation of the collection of special assessments, under the circum­
stances stated; and if council is without authority to do so, whether deficiencies can 
be provided for by borrov.ing money in any way, or whether it is necessary for the 
sinking fund trustees of the city to pay the bonds falling due under authority of sec­
tion 4517 of the General Code. 

At the outset, I may state that in my opinion, the payment of the bonds in ques­
tion devolves upon the sinking fund trustees, at all events. Section 4517 of the Gen­
eral Code provides as follows: 

"The trustees of the sinking fund shall have charge of and provide for the 
payment of all bonds issued by the corporation, the interest maturing thereon 
and the payment of all judgments final against the corporation, except in 
condemnation of property cases. They shall receive from the auditor of the 
city or clerk of the village all taxes, assessments and moneys collected for such 
purposes and invest and disburse -them in the manner provided by law. 
For the satisfaction of any obligation under their supervision, the trus­
tees of the sinking fund may sell or use any of the securities or money in their 
possession." 

There are other provisions which I need not cite which have the effect of requir­
ing all special assessments, on account of which bonds have been issued and are out­
standing, to be paid to the sinking fund trustees; and also requiring that assessments, 
in anticipation of which bonds have been issued, shall be applied by the sinking fund 
trustees to the payment of those bonds and no others. The effect of these provisions, 
in my opinion, is to vest in the sinking fund trustees the exclusive power and author­
ity to pay special assessment bonds when they fall due, to the extent that there may 
be a deficiency in the special assessment collection, the general sinking fund, then, 
would have to bear the burden of such deficiency until the assessments have been 
fully collected. 

In this connection, I do not observe in your letter, a statement as to the cause 
of the deficiency. If there are uncollected assessments, then, in the event that the 
deficiency is subsequently v.iped out by the collection of such assessments, the sink­
ing fund would not, in the long run, suffer, because such assessments, when collected, 
should be paid to the sinking fund trustees. In a situation of this sort I would be of 
the opinion that the requirement of sections 3914 and 3932, General Code, relative to 
the special application of special assessments, on account of which bonds have been 
issued, would not be controlling. That is to say, when the bonds had been paid from 
the general sinking fund, and the proceeds of tax levies, the reimbursement of the sink­
ing fund by the subsequent payment to it of the belated assessments, would consti­
tute a proper application of such assessments. Thus the integrity of the sinking fund 
would be maintained and the primary purpose of the statutes accomplished. 

But though it be the duty of the sinking fund trustees to pay the bonds when 
due, they need not, if such payment would seriously deplete the sinking fund and no 
immediate prospect of repletion of that fund from the subsequent collection of assess­
ments exists, actually apply the sinking fund directly to such payments. 

Under the conditions mentioned in section 4520 the sinking fund trustees may 
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refund the indebtedness, and if these conditions do not exist, council, under sections 
3916 et seq., General Code., may take similar action. If the action is that of the 
sinking fund trustees then, under the first section citecl, refunding bonds must be 
issued; if council acts, then under section 3916 of the General Code, either notes or 
bonds may be issued. 

However, the notes or bonds issued under section 3916 or 4520, as the case may 
be, would not be, in the technical sense, issued in anticipation of the collection of special 
assessments; they would be issued to refund a general obligation of the municipality, 
and for their payment general taxes would be levied; to be sure subseque1,1tly paid 
assessments would go into the sinking fund and thus relieve the general tax levies, 
but there would be no special application of the subsequently paid assessments to 
the notes or bonds issued, as above described, such as is required by the sections al­
ready cited and by section 3915, General Code. 

Said section 3915, which is directly involved in your first inquiry, provides as 
follows: 

"Municipal corporations may borrow money and issue notes in anticipa­
tion of the collection of special assessments. Such notes shall be signed and 
sealed as municipal bonds are signed and sealed. They shall bear interest at 
a rate not to exceed six per cent. per annum, and be due and payable not 
later than five years from the date of issue. The notes shall not exceed in 
amount the estimated cost of the improvement, and shall recite upon their 
face the purpose for which they were issued. All assessments collected for 
the•improvement, and all unexpended balances remaining in the fund after 
the cost and expenses of the improvement have been paid, shall be applied 
to the payment of the notes and the interest thereon until both are fully 
provided for. Council ordinances and proceedings relating to the issue of 
such notes shall not require publication." 

I have discussed the relation of this section to others in paria materia in an opimcn 
to the bureau of instruction and supervision of public offices, Columbus, Ohio; copy 
of which I enclose herewith. In that opinion you will observe that I hold that the 
purpose of section 3915 is to make it possible for the city t'o finance a special assess­
ment improvement during the progress of the work without actually issuing bonds. 
That is. my belief is that sections 3914 and 3915 construed together, establish the 
conclusion that notes may be issued as preliminary to the subsequent issue of bonds 
and both in anticipation of the same special assessment. 

Of course, in the opinion referred to, I did not consider the exact question which 
y.:9u have; namely, as to whether or not notes may be issued in anticipation of the col­
lection of assessments after the bonds have been issued, and when they are due and 
cannot be paid from the assessments. 

I am inclined to doubt the legality of such procedure. In the first place, as I 
have already stated, the sinking fund trustees are charged with the duty of paying 
special assessment bonds, and are entitled to all assessments on account of which bonds 
have been issued. Therefore, when bonds have been once issued in anticipation of 
the collection of special assessments, the ·subsequently collected assessments belong 
to the sinking fund and cannot be lawfully diverted into any other channel. This 
would hold tn:e even if the bonds themselves have been paid, for reasons already given. 

But, if an attempt were made to issue special assessment notes, under section 
3915, an inconsistency would at once develop upon the subsequent collection of assess­
ments. Sinking fund trustees are not charged with the duty of paying off notes of the 
municipality, as distinguished from its bonds. Therefore, the clash would be as be­
tween the sinking fund trustees, who would lay claim to the subsequently paid assess­
ments becauEe bonds have been issued in anticipation of them, and the city treasurer 
whose duty it would be to pay the notes as such. 
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In the second phce, it is the duty of the sinking fund trustees to pay the special 
assessment bond,;. If notes are issued under section 3015, General Code, in antici­
pation of the collection of assessments, the proceed,; of the ~ale of such notes, in order 
to be made applicable to the payment of the bonds, would have to be turned over to 
the sinking fund trustees. I find no authority in law for the sinking fund trustees to 
receive such money. To be sure the fund might be transferred to the sinking fund by 
appropriate action, but this is an indirect way of accomplishing the result, and the 
fact that such indirection would be required to bring 2bout the consummation of the 
project shows, to my mind, that it was not the intention of the legislature that such 
notes should be issued for that purpose. 

I have already observed that you do not state how the deficiency occurred, nor 
do you state what is meant by the "anticipation" of special assessments under which 
the notes were attempted to be issued. The query, in my mind is as to whether the 
assessments have merely not been paid, and payment may be expected in the future 
on the one hand, or, on the other hand, whether there is an actual deficiency in the 
assessments. 

In the event that the deficiency grows out of an erroneous calculation as 
to the amount of the assessment, or any other circumstance affecting the 
amount of the assessment itself, I do not think that a different conclusion would be 
reached. Bonds have already been issued in anticipation of the collection of a cer­
tain amount of assessments. These bonds in amount exceed the assessments actually 
made. To the extent of the excess, it may be said, then, that the subsequent assess­
ments or reassessments have been anticipated, so that if the mistake had been dis­
covered immediately and the additional assessments or reassessments had been cer­
tified, 1hese assessments would have clearly belonged to the sinking fund when paid 
for the retirement of the bonds already issued. That the council has waited until the 
bonds are about to fall due before making the reassessments does not change the es­
sential nature of the case. The assessments have been anticipated even though they 
have not yet been made, and, therefore, when paid they belong to the sinking fun<l to 
be applied to the payment of the bonds; and if the bonds fall due and must be met 
out of f.eneral sinking fund moneys, the sinking fund is entitled to reimbursement out. 
of the proceeds of the subsequent assessments, upon the principles already laid down. 

In passing, I do not believe that it is any more proper to make another issue of 
special assessment bonds, under section 3914, to take care of a situation like that which 
you describe, than it is to issue notes, under section 3915, for that purpose. In my 
judgment neither one of these sections is available, and the proper method 
in which to meet a situation of this sort is to pay the bonds and permit the sinking 
fund to be repleted by the payment of the subsequently collected assessment; or in 
the event that the amount in the sinking fund, at the time, is insufficient for such pur­
pose, to issue refunding bonds or notes therefor. 

I have discussed your questions together, and in a general way. Answering them 
~pecifically and in their order I beg to state that council may not lawfully i~sue notes 
in anticipation of the collection of special assessments, under ,;cction 3016, General 
Code, when bonds have already been is~ued in anticipation of the collection of the 
same assessments, and for the purpose of paying such said bond,;, when they become 
due, there being a deficiency in the fund derived from the collection of such assess­
ments. 

I am of the opinion, further, that the proper way to meet a deficiency of this sort, 
which mu.y be merely temporary, is to issue refunding bonds or notes. This may be 
done where a lower rate of interest can be obtained by the ~inking fund trustees, ac: ing 
under :,;ertion 4520, General Code; othenYise it must be done by council, under sec­
tion 39Hi, General Code. If the sinking fund trusteRs art, they must issue bonds; 
and if the council acts, notes may be issued. In the event notes are L~sued, the payment 
of such notes does not, of course, devolve upon the sinking fund trustees; but this is 
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immaterial because whether the refunding medium be notes or bonds, the subsequently 
paid assessments are not to be directly applied to their p)l.yment, but go to reimburse 
the sinking fund for the advances made on account of the original bonds. In short, 
what is in effect done is for the general taxpayers to advance the money and then to 
have the tax moneys reimbursed by the subsequently paid assessments. 

Answering your third question, I am of the opinion that in any event special assess­
ment bonds, when they fall due, must be paid by the sinking fund trustees whether 
there is a deficiency in the funds in their possession specially applicable to such bonds 
or not. 

1132. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Gen~'Tal. 

PUBLICATION OF ORDINANCES AND RESOLUTIONS OF A GENERAL 
NATURE IN MUNICIPALITIES-PUBLICATION IN NEWSPAPERS OF 
OPPOSITE POLITICS-PUBLICATION IN GERMAN NEWSPAPER­
POSTING. 

1. P1tblication of municipal ordinances and resolutions of a general nature in m!mic­
ipalities in which two newspapers of opposite politics of general circulation and of which 
one side at least is printed in the municipality shall be published in two of such newspapers. 

2. If there are not two such newspapers, publication must be made in any newspapers 
of general circulation in the municipality, one side of which at least is rrrinted therein. 

3. If there are no newspapers one side of which is printed in the m!tnicipality, pub­
lication must be made in any newspaper of general circulation. 

4. If there are no newspapers which meet the requirements of either of the two 1Jreced­
ing paragraphs, it is optional to publish in said newspaper or to post. 

5. In case there are no newspapers meeting the requirements of the 7Jreceding para­
graphs, then posting is obligatory. 

6. Should there be published in the municipality a news7Japer printed in the German 
language, which has a bona fide circulation within the municipality of not less than one 
thousand copies, publication must be made in such newspaper. 

CoLUMBUs, OHio, September 2, 1914. 

Bureau of Inspection and Supervision of P1tblic Offices, Columbus, Ohio. 

GENTJ.El\IEN:-Your favor of July 15th requesting my opinion as to how publica­
tion of municipal ordinances or resolutions of a general nature or providing for im­
provements shall be made, received. The sections of the code applicable are the 
following: 

"Section 4227. Ordinances, resolutions and by-laws shall be authenti­
cated by the signature of the presiding officer and clerk of the council. 
Ordinances of a general nature, or providing for improvements shall be pub­
lished as hereinafter provided before going into operation. No ordinance 
shall take effect until the expiration of ten days after the first publication of 
such notice. As soon as a by-law, resolution or ordinance is passed and 
signed, it shall be recorded by the clerk in a book to be furnished by the 
council for the purpose. (R. S. section 1695; 96 v. 82 section 196). 

"Section 4228. Ordinances and resolutions requiring publication shall 
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be published in two newspapers of opposite politics, published and of general 
circulation in such municipality, if such there be, and shall be published in a 
newspaper printed in the German language if there is in such municipality 
such a paper having a bona fide paid circulation within such municipality of 
not less than one thousand copies. Proof of such circulation shall be made 
by the affidavit of the proprietor or editor of such paper, and shall be filed 
with the clerk of the council. 

"Section 4229. Except as otherwise provided in this title, in all municipal 
corporations the statements, ordinances, resolutions, orders, proclamations, 
notices and reports required by this title, or the ordinances of a municipality 
to be published, shall be published in two newspapers of opposite politics of 
general circulation therein, if there are such in the municipality, and for the 
following times: The statement of receipts and disbursements required shall 
be published once; the ordinances and resolutions once a week for two con­
secutive week'>; proclamations of elections once a week for two consecutive 
weeks; notices of contracts and of sale of bonds once a week for four consecu­
tive weeks; all other matters shall be published once. 

"Section 4232. In municipal corporations in which no newspaper is 
published, it shall be sufficient publication of ordinances, resolutions, state­
ments, orders, proclamations, notices and reports, required by this title to be 
publi_<ill.ed, to post up copies thereof at not less than five of the most public 
places in the corporation, to be determined by the council, for a period of not 
less than fifteen days prior to the taking effect thereof. Advertising for bids 
for the construction of public improvements shall be publi'3hed in at least 
one newspaper of general circulation in the corporation for not less than two 
nor more than four consecutive weeks. Notices of the sale of bonds shall be 
published in such manner and for such time as is provided in this title for the 
sale of bonds by a municipal corporation, when not sold to the sinking fund. 
The clerk shall make a certificate of such posting and the times when and 
places where done, in the manner provided in the preceding sectiou, and such 
certificate shall be prima facie evidence that the copies were posted up as 
required. 

"Section 4676. Where in this title a notice is directed to be published 
in a newspaper, and no such paper is published at the place mentioned, or if 
such newspaper is published at the place, but the publisher refuses on tender 
of his usual charge for a similar notice, to insert it in his newspaper, a publica­
tion in any newspaper of general circulation at such place shall be sufficient. 
Nothing in this section shall be construed to dispense with posters where they 
are provided for. 

"Section 6255. For sufficient publication of a notice or advertisement, 
required by law to be published for a definite period, at least one side of the 
newspaper in which such publication is made shall be printed in the county or 
municipal corporation in which such notice or advertisement is required to be 
published." 

The first question that arises is as to whether or not the word "notice" in section 
4676, and the words "notices or advertisement" in section 6255 include ordinances or 
resolutions. I am of the opinion that ordinances and resolutions come within the 
terms "notice or advertisement." Particularly is this evident from a reading of sec­
tion 4227 wherein it is provided: 

"Ordinances of a general nature shall be published as hereinafter provided 
before going into operation. No ordinance shall take effect until the expira­
tion of ten days after the first publication of such notice." 
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Clearly the word "notice" in this section shows that the legislature meant it to 
cover ordinances. 

If two or more newspapers of opposite politics are published and of general circu­
lation in the municipality and at least one side of each newspaper is printed therein 
then publication must be made in two of such newspapers of opposite politics; section 
4229 requiring publication and general circulation, and section 6255 requiring printing 
of one side therein. 

If there are not two such newspapers as fulfill the requirements stated in the pre­
ceding paragraph, then publication must be made in any newspaper of general circula­
tion in the municipality, one side of which newspaper at least is printed in said munici­
pality; section 6255 requiring the printing and section 4676 permitting publication in 
the one newspaper, unless posting is resorted to; section 4232. A reading of sections 
4676 and 4232 will show that publication may be made under either section. 

If there are no newspapers, one side of which is printed in the municipality, then 
publication must be made in any newspaper of general circulation in the municipality; 
section 4676, unless posting is resorted to; section 4232. It is to be understood that 
where a publisher refuses to publish, the same situation arises as if no such newspaper 
were published; section 4676. 

If there are newspapers which meet the requirements. of the two preceding para­
graphs, it is optional then to publish in such newspapers or to post; section 4232. 

In case there are no newspapers meeting the requirements of the preceding para­
graphs, then posting is the only method that can be used for publication. 

Furthermore, should there be published in a municipality a newspaper printed in 
the German language which has a bona fide circulation 'within such municipality of 
not less than one thousand copies, then, in addition to the other publication required 
by law, publication must be ma<;le in such German newspaper; section 4228. 

1133. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ltorney General. 

GINSENG CONSTITUTES A GROWIXG CROP WITHIN THE MEANING OF 
TAXING STATUTES-TO BE LISTED AS PERSONAL PROPERTY. 

The plant known as ginseng, when in a stale of cultivation, constitutes a growing 
crop within the meaning of the taxing stat1des, though it takes several years to mature. 
Its value is not to be considered a part of the real estate, but the value of the crop, if it has 
any ascertainable value, is to be listed as personal property. 

CoLcllmus, OHIO, September 4, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! have your letter of July 31st, requesting my opinion on the question 
presented by certain citizens of Muskingum county, upon the following facts as stated 
by them: 

"Ginseng is a plant grown from the seed for the purpose of producing 
salable roots which constitute the only commercial product of its cultivation. 
The seed is planted under a natural shade, i.e., in the woods. It takes eighteen 
months to germinate. Thereupon the plant is cultivated for seven or eight 
years until a matured crop of salable roots is produced. 

"There is considerable risk inherent in the production of the matured 



ATTORXEY GEXER.\L. 1181 

crop ami the value of thP crop ig tmrPrtuin, if not entirPiy speeul:!.tive, until 
the r·rop is harvE'sterl. 

"The foregoin!!: farts relute to rultivoted ginseng and not to the same 
commodity growing in a state of nature. 

"Is ginseng in the ground, under the circumstances described, taxable 
at all? If it is not taxable as such should its value enter into the value of 
the real estate in which it is planted, and be considered by the assessor in 
valuing such real estate? If it is Reparately taxable should it be assessed as 
personal property'? 

The following sections of the General Code are involved in the consideration of 
the questions submitted: 

"Section 5322. The terms "real property" and "lnnd" as so used, in­
clude not only land itself, whether laid out in town lots or otherwise, with 
all things contained therein, but also, unless otherwise sperified, all build­
ings, structures, improvements, and fixtures of whatever kind thereon, and 
all rights and privileges belonging, or appertaining thereto. 

"Section 5325. The term 'personal property' as so used, includes first, 
every tangible tiring being the subject to ownership, whether animate or in­
animate, other than money, and not forming part of a parcel of real property, 
as hereinbefore defined; * * * 

"Section 5328. All real or personal property in this state, belonging to 
individuals or corporations, and all moneys, eredits, investments in bonds, 
stocks, or otherwise, of persons residing in this state, shall be subject to tax­
ation, except only such property as may be expressly exempted therefrom. 
Such property, moneys, credits, and investments shall be entered on the list 
of taxable property as prescribed in this title. 

"Section 5370. Each person of full age and sound mind shall list the 
personal property of which he is owner, * * * 

"Section 5371. * * * personal property upon farms shall be listed 
in the township, city or village in whir·h it is situated. * * * 

"Section 5376. Such statement shall truly and distinctly set forth 
* * *: seventh, the total value of all articles of personal propert.y, not in­
cluded in the preceding or sueceeding elasses; * * * 

"Section 5560. E:wh separate parcel of real property shall be valued 
at its true value in money, excluding the mlue of the crops growing thereon. 

* * * * * * * * * *" 

Probably the first question which arise' is as to whether or not, under the cir­
cumRtances mentioned, cultivated g;inseng eonstit11tes a growing crop within the mean­
ing of section 5560. This statute lm .. ~, so fur as I am able to ascetiain, received no 
real authenticative interpretation. In l\Iiller vs. :\Iiller, 15 X. P. n. s. 33, there is a 
discussion of this subject. I quote from the opinion of Jones, J., as follows: 

"While it is not customary to sp2ak of plants, shrubs and flowers as 
'crops,' growing or otherwise, yet on consideration there seems to be n~ reason 
why they should not be so classified. Huch articles in a florist's stock are the 
product of what is planted in the ground, and become the subject of man's 
eultivation and 1:.\bor and skill. They grow in and derive sustenance from 
the earth, whether the earth, remains in its natural location, or is placed in 
boxe~, pots or other rceept:U'les. True, the courts have usually employed 
the term 'annual' products, in defining crops, but as pointed out in defend­
ant's brief, such a limitation is too narrow, as there are at least some crops 



1182 ANNU.iL REPORT 

that do not mature in a single year, and in certain localities more than a single 
crop may possibly be produced in the same year. This court is therefore 
ready to adopt the argument of defendant's counsel, that a florist's stock may 
be classified as a 'growing crop.' 

Mr. Freeman, in his work on Executions, says: 

"Section 113. The decisions holding certain crops to be personal estate 
and therefore subject to execution, have generally embraced nothing beyond 
those crops, which, being sown or planted are capable of reaching perfection 
within· one year. But we think that a crop which could not reach perfec­
tion in less than two or three years would also be personal property, if its 
growth can be regarded as chiefly attributable to the skill and labor of the 
owner. We think too, that the purpose for which the product is cultivated 
may be taken into consideration in det~rmining its character as real or per­
sonal estate. Thus, fruit trees planted in an orchard to permanently en­
hance the value of the real estate ought to be regarded in a very different 
light from trees growing in a nursery for the purpose of sale, and which the 
owner treats as merchandise to be sold to whomsoever may apply.'' 

Although, as I shall hereinafter point out, the decision in the case is probably 
obiter, I am disposed to adopt the reasoning of the court on this point because it appeals 
to me as eminently sound. The old distinction between fructus naturales and fructus 
industmles, while probably not a true test in all cases to determine whether or not a 
gmwing thing constitutes a "crop" may be, I think with propriety, applied to the 
present case. Whatever may be the rule with respect to ginseng growing in a state 
of nature, like any weed or wild flower, when it appears, as it does, from the state­
ment of facts upon which this opinion is predicated, that the plant is germinated from 
the seed and is actually cultivated with a view to harvesting and selling a commer­
cial product, it constitutes, in my judgment, a "crop," though it takes seven or eight 
years to mature. 

But under the statutes above cited and quoted what is the consequence of hold­
ing that ginseng under cultivation constitutes a "growing crop?" Does it follow 
because such crops are not to be considered in valuing the land on which they are 
growing that they are t~ be exempted from taxation altogether? This question is 
not easy of solution in the absence of authorities. On the one hand it might be argued 
that the definition of "personal property," as used in section 5325, General Code, 
could not include growing crops for the reason that only such tangible things, being 
the subject of ownership, as do not form a part of a parcel of real property "as here­
inbefore defined" are within the purview of the definition; and looking at section 5322, 
it appears that the term "real property" includes, not only the land itself, but also 
"all things conGained therein." On this line of reasoning it would follow that the 
term "personal property" as defined in section 5325, and applicable throughout the 
field of personal property taxation is exclusive of all things contained in a parcel of 
real estate; so that when the assessor is directed not to value growing crops as a part 
of the real estate, this is equivalent to an exemption of such growing crops because 
they would have to be included within the definition of "real property.'' 

Such a process of reasoning is strictly logical, but it involves certain difficulties. 
In the first place, there is a presumption against exemption from taxation. I need 
not elaborate upon a principle with which the commission is familiar. Suffice it to 
state that exemptions are presumed against, and that even what is known as an inci­
dental or casual exemption will not be found by the courts if such an interpretation 
can be avoided. 

In the second place, the strict interpretation above referred to runs counter to 
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the constitution itself, in that it would have the effect of making section 5560 amount 
to an attempt to construct an unconstitutional exemption. Only sueh property can 
be effectively exempted from taxation as the leJl;islature is authorized to exempt there­
from by express provision of article XII, section 2, which contains no reference to 
growing crops. 

Xow it is well understood that the legislature in constructing its machinery for 
taxation may afford what may be termed an accidental exemption to some species of 
property merely by failing to provide adequate machinery for the taxation of such 
property. As already stated, such exemption is vigorously presumed against, in 
theory at least, by the courts, but to my mind, the above interpretation of the related 
statutes would, as already indicated, make section 5660 stand as more than a mere 
incidental exemption, and would stamp it v.>i.th the character of a deliberate attempt 
to violate the constitution, for under such interpretation the situation would be as 
follows: 

By reason of the definitive sections, interpreted as above indicated, the legisla._ 
ture would be held to have made growing crops a part of the land for taxation pur­
poses, the same as timber, minerals or other "things contained therein;" that being 
the case the direct command to the assessor not to consider the value.of such crops in 
arriving at the value of the land, if having the effect of exempting such crops from 
taxation altogether, would be a direct exemption and not an accidental one. As such 
it would be unconstitutional. Such being the case, then, another principle comes 
into play, viz., the presumption of constitutionality; by virtue of which statutes of 
doubtful import are so interpreted as to preserve their validity under the cohstitution. 
How then, could such r.n interpretation be constructed as would render the related stat­
utes constitutional? Obviously, by ignoring the strict language of section 5325, and 
particularly the words "hereinbefore" as used therein; for if personal property be de­
fined as induding all tangible things the subject of ownership other than such as arc 
taxed as real estate, then the effect of the provision that the assessor shall not consider 
the growing crops as a part of the realty, would be simply to make them taxable as 
personal property and returnable as such by their respective owners. Such is, I think, 
the true interpretation of all the related statutes in the light of the constitution. What­
ever tangible things, the subject of ownership, which are not to be taken into con­
sideration in arriving at the value of real property, are to be separately listed as items 
of personal property. This was the view of the court in the nisi prius decision above 
cited. On this point, Jones, J., said: 

"The po:;ition taken by the defendant is: 

"l~t. The property covered by this asseHsment i~ a growing crop. 
"2d. Growing crops are not subject to taxation under the laws of Ohio. 

"Timt iH to say, that even if this class of property has not by legislation 
been expressly exempted from taxation, yet on the other hand, no le!!;isla­
tion has ever been enacted making it so subject. It is further said, that while 
the constitution provides that law~ shall be passed taxing all property, yet 
the provision is not self-executing, and that the le¢slature, whether by over­
sight_ or by design, has omitted to enact any statute that provides for the 
taxation of :.1 growing crop. 

"On behalf of the plaintiff it is argued that even if a florist's stoek he 
regarded as growin!!; c·rop, it is personal property, as defined by sect.ion 5325, 
which ineludes 1e\'!'ry tangible thing being the subject of ownerHhip, whether 
being animate or inanimate, other than money, and not forming part of a 
parcel of real estate,' and as such it is subject to taxation under the sweep-
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ing provisions of section 5328, General Code, which makes all personal prop­
erty in the state subject to taxation, except such as is 'expressly exempted 
therefrom' * * * 

":Much stress is laid on the provision of section 5560, General Code, 
that 'each separate parcel of real property shall be valued at its true value 
in money, excluding the value of the crops growing thereon.' 

"This a plain peremptory direction to the assessing officers. Does it 
imply any meaning further than it carries on its face? Does it seek to clas­
sify growing crops as either real or personal property, or by any implication 
to exclude them as subjects for taxation? * * * 

"It seems to the court that the object of the legislature in excluding the 
value of growing crops from the assessment cif real estate for taxation is 
quite obvious, and is in accord with justice and common sense. At the time 
that the original of section 5560, General Code, was enacted, real estate was 
only appraised for taxation once in ten years, and the valuation once made 
stood unchanged for the whole of the decennial period. Even now, the 
valuation stands for four years before a reappraisement is had. It is perfectly 
apparent that it might happen that at the·date of appraisement the value of the 
growing crop might be large, small, or possibly there might be no crop at all, 
and that it would be unjust and absurd to enhance or diminish the value 
of the ground for the succeeding nine or three years, as the case might have 
been, while the conditiqn might change from year to year. The real estate 
owner who happened to have a promising crop at the time of the appraise­
ment would have to pay an increased tax for a succeeding period of years in 
which he might have poor crops, or even plant no crop at all, while the owner 
who had no crop at all at the appraisement period, would profit at the ex­
pense of the state during successive years of profitable cultivation of the 
sa.me land. In adopting this part of the statute the court thinks that the 
legislature had no other object in view than that indicated, and in view of the 
provision of section 5328, General Code, which requires the exemption from 
taxation io be express, the court does not think that any exemption can be 
read into section 5560 by implication. 

"But it is said that growing crops have never been taxed in this state. 
If they are proper subjects of taxation, the failure of the owners to return them, 
or of the taxing authorities to require them to be returned, however long ccn­
tinued, does not transfer them to the exempted list. In other words, it 
might be said that immunity from taxation cannot be acquired by prescription. 

"But there is probably a very good reason for the fact referred to (as­
suming it to be the case) and one which does not reflect upon the good con­
science of either the taxpayer or the assessor. Returns of personal property 
for taxation are made in Ohio between the second :\Ionday in April and the 
third Moriday in :\lay-usually near the first part of the period, and cover­
ing the property owned at the first mentioned date. On the second l\Ionday 
in April it would be impossible to say within any certainty, at least as to the 
great majority of crops, whether they ever would have any value; to be sure 
whether they had commenced to germinate. Sometimes they might not then 
even be sown. Many conditions might attend the advancing season that· 
would affect the growing crop, and its value, when just that sown, can hardly 
be said to be anything more than speculative. If personal property had to be 
returned for taxation in June or July it is highly probable that growing crops 
would cut quite a figure in the list. 

"It is said the taxing period comes at a time when florist's stocks are 
large, and a hardship is thereby worked upon them. This may be true, but 
the same might be said of any property owner who has a more than ordina­
rily large amount of personalty in his hands on the return day. 
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"It is well known that the business of raising and selling plants and flowers 
is often carried on upon a large scale, and often in a profitable manner. The 
florist, like other business men, engages in his occupation to supply a public 
demand for certain articles that gratify the eye and the sense of beauty, and 
he does so with the object of reaping a profit. Xo apparent reason exists why 
the legislature should intend to exempt his wares from taxation, or why they 
;;hould be exempted, any more than the merchandise of any kind in which 
anyone effie traffics as a means of livelihood and profit. X or is it claimed by 
the defendants that such reason exists-it should be said to prevent what 
might seem a possible reflection upon them, that they are not here claiming 
that they should be a privileged class, but simply that under the existing 
law they are not required to pay taxes on their stock. 

"This court thinks that there is sufficient authority under the provis­
ions of section 5376, General Code, for the listing of this stock for taxation as 
personalty, and that considering it as 3 growing crop it is neither exempt from 
taxation, or unincluded in the le!!;islative provision as to what shall be taxed. 

"In conclusion, it may be added, in view of the constitutional mandate 
requiring the legislature to pass laws providing for the taxation of all prop­
erty, and the comprehensive language of the statutes enacted in compliance 
with that enactment, that the court will be slow to presume that the legisla­
tive body either intentionally ignored the constitutional requirement as to 
one certain class of property, or failed in its duty by oversight or negligence. 
It would seem that one of these presumptions must be entertained, if it be 
held, either that the legislature has exempted this class of property from tax­
ation directly, or has made no provision by which it could be taxed. And as 
the exemption would have to be express, and no express exemption exists, 
then in the absence of such express exemption the property in question can­
not escape taxation." 

Now, I am of the opinion, that this portion of Judge Jones' decision is a dictum 
for the reason that the florist's stock, concerning which the controversy in the case 
before him arose, cannot be regarded as "growing crops" under the facts stated in the 
pleadings. Indeed, the decision was affirmed upon that ground, apparently, as 
evidenced by the brief decision of the circuit court, which has not been reported, but 
a copy of which has been shown me. 

Despite, however, the nature of the decision, I am disposed to follow it. Its 
reasoning is in accord "~ith the views which I have already expressed, and I am of the 
opinion that it should be taken as the Ia.w of the state applicable to taxation of grow­
ing crops actually planted in the soil, at least until a different conclusion is reached 
by the courts. 

Accordingly, I am of the opinion that ginseng in a state of cultivation, as des­
cribed in the statement of facts to me, constitutes personal property for the purpose 
of taxation, and as such should be listed at the true value in money thereof by its 
owner. 

It is probably true, as stated in the letter submitted to me, that certain practical 
difficulties are involved in the application of this ruling. The matter of valuation is 
one of them. The owners of ginseng are entitled to list an unmatured crop of that 
plant in the ground at a value which makes due allowance for all risks inherent in its 
production, and for the length of time which the crop 'vill take to mature. But the 
case is no more than an extreme instance of a principle that runs through the entire 
field of valuation for purpose of taxation, and it is felt that the taxing officials may 
be trusted to apply the law with judgment and discretion. 

4 ~Vol. II-A. G. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorne~J General. 
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1134. 

INDUSTRIAL COJ\IMISSIOK J\IAY PAY NECESSARY EXPENSES OF AD­
VISERS APPOINTED BY IT-SUCH EXPENSES TO BE PAID FR0:\1 
FUND FOR MAINTENANCE. 

The industrial commission may pay the necessary expenses of advisers appointed by 
it under section 22 of the industrial commtssion act, such expenses to be paid out of sub­
division "F" of its fund for maintenance. 

CoLUMBus, Omo, September 12, 1914. 

HoN. WALLACE D. YAPLE, Chairman, lndust1·ial Commission, Columbus, Ohio. 

DEAR Sm:-Under date of August 22, 1914, you ask whether or not the expenses 
of any members of comiJ1ittees appointed as advisers under sectio~ 22 of the industrial 
commission act (103 0. L., 95), may lawfully be paid out of funds appropriated by 
the general assembly for the maintenance of that department. 

That part of section 22 of said act, which is here applicable reads thus: 

"It shall also be the duty of the industrial commission, and it shall have 
full power, jurisdiction and authority: 

"(1) To appoint advisers, who shall, without compensation, assist the 
industrial commission in the execution of its duties; * * *" 

The foregoing language confers full authority upon your commission to appoint 
these advisers, and I think that the word "compensation," as used in this section, 
should be defined as meaning remuneration for services performed. Therefore, you 
will see that the inhibition against compensation was not intended to deprive your 
commis8ion of the right to pay the necessary expenses of these advisers. As you very 
well state, such advisers will be appointed from various parts of the state in order that 
the provision may be given its widest and most effective possible scope, and this will 
necessitate meetings at a specified point in order that proper assistance may be ren­
dered your commission in the execution of its duties. I cannot believe that it was 
the intention of the general assembly to have these advisers assist the commission at 
a loss to t!]emselves by reason of their being compelled to pay their own expenses 
while serving the state in such capacity. If such were the case it would be practically 
impossible to procure the service of such persons, and the foregoing quoted section 
would thus be rendered ineffective. The general assembly thought it proper to allow 
your commission to obt!lin advice in the execution of its duties and must have in­
tended to repose in it the power to carry out this provision of law, and such power 
necessarily would carry with it the right to pay the necessary expenses of these ad­
visers, provided, of course, an appropriation has been made therefor. 

Under subdivision "F" of the appropriation to the industrial commission for 
maintenance (104 0. L. 86) it v.ill be found that 880,000.00 has been set apart for con­
tract or open order service, which includes general plant service and contingencies. 
This classification of appropriations has not been sub-classified in respect to this branch 
of your maintenance department 

Briefly stated my opinion is that your commission is authorized to pay the neces­
sary traveling expenses and the expense of attending meetings of such advisers as you 
appoint under the section quoted, and that such payment should be made out of sub­
division "F" of the maintenance fund of your department. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1135. 

OPERATIOX OF STEA:\f BOILER-WHEX SUCH BOILER IS EXE:\IPT 
FRO:\f IXSPECTIOX "LXDER SECTIOX 1058-7, GEXERAL CODE. 

When a boiler is used in the operation of a steam threshing machine, it is used for 
agricultural purposes, and is exempt from inspecti<m uruler section 1058-7, General Code. 

If such boiler is used for the operation of a saw mill, which is used in sawing timber 
for commercial purpose.s, it does not come within the foregoing exemption arul is subject 
to inspection. 

lVhen such boilers are used for the operation of machinenJ for sawing wood in con­
venient lengths for fire wood, for those residing on farms, or wlwre it is 1tsed for the purpose 
of clearing land, such use would be an agricultural purpose, and it would then be within 
the exemption. If the wood were to be cut solely for the purpose of marketing the same, 
or for the sale of limber, such use would not be agricultural, arul would be without the 
exemption. 

CoLUMBUs, OHlb, September 12, 1914. 

HoN. WALLACE D. YAPLE, Chairman, Industrial Comm·ission of Ohio, Columbus, Ohio. 

DEAR Sm:-I have your inquiry of August 22, 1914, in which you say: 

"We desire your construction of section 1058-7 of the General Code, 
relative to the inspection of steam boilers. 

"Said section exempts from inspection boilers used for certain purposes, 
among others being 'portable boilers used for agticultural purposes.' This 
department has construed said section as exempting boilers used in connection 
with the operation of steam threshing machines when so used. It so happens, 
however, that in many instances the owners of such boilers, after the threshing 
season is over, use them for other purposes such as operating sawmills for 
sawing lumber and also for sawing wood, and w.hen used for the latter purpose 
the boiler is generr lly moved from farm to farm and the work of wood sawing 
is done for individual farmers on their premises. 

"What we desire to know is: 
"I. Whether a boiler which is used in the operation of a steam thresh­

ing machine is to be regarded as 'used for agticultural purposes' within the 
meaning of the section above quoted. 

"2. If so, whether its use during portions of the year when it is not 
used in the operation of a threshing machine, for the operation of a sawmill 
brings it within the rule requiring inspection. 

"3. Whether such boilers are subject to inspeciion when used for the 
operation of machinery for sawing wood as above indicated.'' 

Section 1058-7 of the General Code, as amended, 103 0. L., 649, reads thus: 

"All steam boilers and theii appurtenances, except boilers of railroad 
locomotives subject to inspection under federal laws, portable boilers used 
in pumping, heating, steaming and drilling, in the open field, for water, gas 
and oil, and portable boiler~ used for agricultural purposes, and in construction 
of and repairs to public roads, railroads and bridges, boilers on automobiles, 
boilers of steam fire engines brought into the state for temporary use in times 
of emergency for the purpose of ehecking conflal-,•TUtions, boilers carrying 
pressure of less than fifteen pounds per square inch, which are equipped with 
safety devices approved by the board of boiler rules, and boilers under the 
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jurisdiction of the United States, shall be thoroughly inspected, internally and 
eJo.iernally, and under operating conditions at intervals of not more than one 
year, and shall not be operated at pressures in excess of the safe working pressure 
stated in the certificate of inspection hereinafter mentioned. And shall be 
equipped with such appliances to insure safety of operation as shall be pre­
scribed by the board of boiler rules." 

I shall answer your questions in the order in which you have presented them. 
1. I think that a threshing machine when used for the purpose of threshing 

grain, may be said to be utilized for agricultural purposes, and the boiler thereof is, 
under such circumstances, used for agricultural purposes, and consequently is \1-ithin 
the exception referred to in the foregoing quoted statute. That is to say, when the 
boiler is used with a threshing machine employed for the purpose of threshing grain 
such boiler may be said to be used for agricultural purposes. 

In Ellis & Co. vs. Hulse, 23 Q. B. D., 24, it was held that a locomotive sometimes 
let by the owner for the purpose of carrying straw and manure, and sometimes used 
by the owner himself for hire for like purposes, was a locomotive used solely for agri­
cultural purposes. lt was argued that because the engine was let for hire it was used 
for· other than such agricultural purposes, but this view the court refused to entertain. 

In Mach vs. Baker, 55 J. P., 583,-it was held that a traction engine that drn.ws a 
threshing machine from one farm to another is used solely for agricultural purposes. 
These two decisions go much further in exempting from the operation of the law such 
machines than is necessary in order to answer your question. 

2. When the boiler is not used in the operation of a threshing machine, but is 
used as a means of supplying power for the operation of a saw-mill, it seems to me 
that it does not then come within the foregoing exception, because it is not then used 
for agricultural purposes, but, on the contrary, is part of the machinery of the saw­
mill. I assume that the mill which you have in mind is used for the usual purposes 
of a saw-mill where timber is cut into convenient sizes for commercial purposes. 

In Hoddell vs. Parker, 2 K. B., 323 (1910), it was decided that a threshing .engine 
used fer the purpose of hruling wheat to a mill wa.~ not, when so used, employed in 
agricultural purposes. This very clearly indicates that a boiler, such as the one re­
ferred to by you, may be used for separate and distinct purposes, and may possess the 
attributes of each to such an extent as to enable the law to operate on it in different 
ways when each use is separately considered. Therefore, simply because the boiler 
is within the exception, upder some circumstances, it doe~ not necessarily follow that 
it is within the exception under all circumstances. When it is not used for a purpose 
exempting it from the operation of the statute, it must be held to come within the 
purview of the law. Consequently when the boiler is used for the operation of a saw­
mill, such as the one desc1ibed by me, I think that inspection therecf is required. 

3. As your second question calls for a construction of the law with reference 
to the use of boilers in saw-mills, I take it that your third question must be intended 
to cover a different ~ituation, although you state that the boiler is used for "sawing 
wood as above indic:Jted." I assume that what you desire to have answered in this 
question is whether boilers should be inspected when they are used to operate saws 
for the purpose of dividing wood or timber found on the farm into convenient lengths 
for fire wood, and also when such boilers furnish the motive power for the operation 
of saws used in clearing land of timber. 

If the sole purpose of the boiler is that indicated in my assumption, then it is my 
judgment that such boilers are not subject to inspection, as they come "ithin the 
exception. I do not think it does any violence to the language of the act, and I feel 
confident that it is in conformity with the spirit thereof to hold that the reduction 
of wood found upon the farm into convenient lengths for fire-wood for those residing 
on the farm, is an agricultural purpose. Of course, if the wood were to be cut for the 
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sole purpose of selling the samP, then I am inclined to doubt if it can be said that the 
use of the boilPr would then be for a~ieultural purpoReR. The Rame construction 
should apply to the clearing of land. If the object merely is to render the premise~ 
more available for farming purposes, then anything which resulted in the removal of 
the timber from the land would be an agricultural purpose, but if the standing timber 
were removed for the purpose of a sale of such timbPr, the work of removing it would 
propPrly be said not to bC' an agricultural purpose. 

1136. 

Yery truly yours, 
TnwTHY S. HoGAN, 

Allorney General. 

FIVE OR :\lORE WORK:\1E~ E~IPLOYED BY AX INDEPE~DE~T COX­
TRACTOR ON FEDERAL BUILDIXG WITHIN THE PURVIEW OF THE 
WORIOIEX'S CO:\IPENSATION ACT. 

An independent contractor employing five or more workmen in Ohio, is, while engaged 
in the construction of a post office building upon land owned by the federal government in 
this stale, within the purview of the workmen'.5 compensation act. 

CoLUMBus, OHIO, September 12, 1914. 

Industrial Commission of Ohio, Majestic Building, Columbus, Ohio. 

GENTLEMEN:-Under date of July 22, 1914, you submit the following inquiry: 

"Is an employer of five or more workmen or operatives engaged in tho 
construction of a United States post office upon lands owned by the United 
States government within the state of Ohio, an employer within the meaning 
of the workmen's compensation law?" 

Under the provisions of section 13 of the workmen's compensation act, every 
person, firm and pri,·ate corporation, having in its service five or more workmen or 
operatives regularly in the same business, or in or about the same establishment, are 
employers, and under section 14, coJTeln.tively, every person in the service of any such 
person, firm or private corporation, employing five or more workmen or operatives 
regularly in the same business, or in or about the same establishment, under any con­
tract of hire, is an employe, excepting those whose employment is but casual or not 
in the usual course of trade, business, profession or occupation of the employer. 

In former opinions rendered to your department, I have held that this law has 
extra-territorial force to the eJ.ient that when the contract of employment is made in 
this state, it comes within the purview of this act, and if the employe is injured while 
in the service of his employer beyond the borders of this state, he is entitled to compen­
sation. All questions involved in actions of this character have been fully set out in 
these opinions, and therefore, I regard it as unnecessary further to discuss this phase 
of the question. 

With these considerations in view I do not believe that it is material here to 
discu~s the question of whether or not land owned by the l:nited States is solely sub­
ject to its jurisdietion exclusive of that of the state. See sections 13770 et seq, Gen­
eral Code. :\Iany interebiing branches of that question have been discussed in the 
variouH reportH with reference to criminal proceedings. For instance, in Battle vs. 
l:nited State~, 209 l'. S. 36, it was held that the crime of murder ccmmitted on gov-

,. 
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ernment post office property was justifiable in the federal court, while in United States 
vs. Press Pubtishi ng Co., 219 U. S. 1, the holding was that the United States had no 
jurisdiction of the crime of criminal libel, jurisdiction thereof having been vested in 
the state court, although the libel was published on federal property. 

The United States government has not legislated with reference to master and 
servant when that relationship exists on post office property in the state, and it has 
been held by the solicitor of the department of commerce and labor that a workman 
employed by a government contractor is not entitled to receive compensation from 
the federal government under the federal workmen's compensation act. See opinions 
solicitor department commerce and labor, page 34. 

·There being no congressional legislation on this subject to supersede that of the 
state, we are confronted with the question whether article 1, section 8, subdivision 17 
of the constitution of the United States prevents the application of the workmen's 
compeu"sation act of this state under the circumstances set out in your letter. The 
exact language of the federal constitution stating the powers of congress reads thuR: 

"To exercise exclusive legislation in all cases whatsoever over such dis­
trict (not exceeding ten miles square) as may by cession of particular states 
and the acceptance of congress, become the seat of government of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the state in which the same shall be for the erection of 
forts, magazines, arsenals, dock yards, and other needful buildings." 

Whether j;he post offices which you have in mind are located on land ceded by 
the state or have been purchased by the consent of the general assembly, is not here 
of serious importance, if my view of the law is correct. It has been held by the courts 
that under this provision of the federal constitution the state courts haci jurisdic~ion 
over actions in tort committed on federal property. As illustrative of these I call 
your attention to the following: 

In Madden vs. Arnold, 22 App. Div. 240, plaintiff sued for damages for injuries 
inflicted by a dog on land purchased by the United States, over which the state legis­
lature had ceded jurisdiction, reserving to the state concurrent jurisdiction with the 
federal government so far as execution of civil and criminal process was concerned. 
It was urged that there was no jurisdiction in the state courts under article 1, section 8, 
Sub. 17 of the constitution of the United States providing that congress should have 
power to exercise exclu,sive jurisdiction over all places purchased by the consent of the 
legislature for the erection of forts and other needful buildings. It was not claimed 
that congress had legislated with reference to actions in damage occurring at such 
places, hence the question was whether in the absence of such legislation the state 
courts were deprived of jurisdiction. The court held that they were not and calls 
attention to the fact that it would even ha.ve the right to entertain actions for injuries 
occurring in other states and that the same principle would authorize the suit in ques­
tion. Tlris case contains an exhaustive discussion of cases bearing upon this question. 

"An action can be maintained in a state court for tort committed upon one of its 
citizens within the limits of the Brooklyn navy yard." 

Armstrong vs. Foote, 11 Abb. Prac, 384 (N. Y.) 
McCarthy vs. Packard Co., 105 App. Div. 436. 

Note the resemblance of the New York statute to sections 13770 et seq., General 
Code. 

If the state court has jurisdiction over actions in tort it would seem that any 
constitutional provision linriting or abolishing the right of such actions could also be 
enforced in the state court. As the workmen's compensation act is designed to pro-
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vide a more proper, fair, equitable and correctly economic method of caring for those 
who have been injured in the course of their employment than existed at common law 
it would follow that it should be given full force and effect wherever the action in tort 
could have been brought. It lays down the public policy of this state, and such public 
policy should be enforced within the territorial confines of Ohio. 

In Railway Co. vs. ~lcGlinn, 114 U. S. 542, the supreme court of the United 
States held that it was proper to enforce an act of the legislature of Kansas which was 
applicable to an action in damaj!;es arising out of the killing of a cow ·within the limits 
of the Ft. Leavenworth military reservation. There the jurisdiction over the terri­
tory had been ceded to the United States. It was contended that the Kansas act 
became inoperative upon such cession. This the court held to be unsound, holding 
that the government of the state of Kansas extended over the reservation and its 
legislation was operative therein except so far as the use of the land as an instrumen­
tality of the general government might have excepted it from such legislation. 

The liability of the employer under the workmen's compensation act is not 
dependent upon the particular place where he is engaged in work, but rather upon the 
fact that :tJ,e has in his service a designated number of employes and the law of the 
state governs him in this particular when he employs the men within its borders 

You do not state in your question whether the employment was for this particluar 
piece of work alone, and I assume that it was not, but that, on the contrary, the em­
ployer was in the general contracting business in Ohio employing five or more workmen 
regularly in his business. As soon Bs he made these contracts of hire he was obligated 
to pay the premium, and wheresoever the employe was injured he was entitled to the 
benefi<s and bound by the obligations conferred upon him by the act in question. 
Even if the employer were hiring the workmen for the construction of a government 
building which occupied all his time and men for a long period of time, this would not 
alter the situation. It might be argued that the requirement under these last cir­
cumstances that the contractor should contribute to the state insurance fund would 
be a tax on r federal agency, and consequently would be invalirl. I do not think this 
theory would be upheld by the courts, as it is not a tax, but rather compulsory insur­
ance on the part of the employer, and the various restrictions which are put upon his 
right of dPff'nSP. are in the nature of penalties imposed upon him for his failure to com­
ply with the law, and at the same time give to the employe practically those right" 
which he would have had, had his employer been insured as required by law. To 
exempt those employers who act as independent contractors in government service 
would be to give the law an effect which I do not think it was designed to receive. 

You understand that I am writing this opinion upon the theory that the employer 
was an independent contractor. If he were not he would come within the purview of 
the federal compensation act, and consequently the state law would not be applicable. 

Very truly yours, 
Tni!OTIIY S. HoGAN, 

Attorney Gcncrul. 
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1137. 

IX CASE OF INJURY, El\IPLOYE OF NEWS COl\IPAXY EXTITLED TO 
COl\IPEXSATIOX OUT OF STATE INSuRAXCE FUXD, IF HIS E:\1-
PLOYER HAS COl\IPLIED \V1TH THE WORKl\IEN'S CO:'IIPENSATION 
ACT. 

If an employe of a news company is injured in the course of his employment, he is 
entitled to compensation out of the stale insurance fund, if his employer has complied with 
the workmen's compensation act, by paying into such fund the premiwn required of him. 

The question of the liability of the railroad company, upon whose trains the news 
agent is u·orking, to s~1ch employe, is immaterial. Such employe wo1.dd still retain his 
common law right of action against the railroad company. 

Compliance by the railroad company with the ad in no way affects whatever common 
law rights the employe of the news company may have, unless he was also an employe of 
the railroad company.· 

The workmen's compensation act applies to an employe of a news company when he 
is working for such company, even though his duties require him to ride upon interstate 
trains. 

Contrar.ls by which the news company is to indemnify the railToad company against 
payment of damage to employes o; the ne~ns company are not inhibited by section 54 of 

the workmen's compensation act. 

CoLUMBUs, Omo, September 12, 1914. 

HoN. WALLACE D. YAPLE, Chairman, Indust1ial Co~nmission of Ohio, Columbus, Ohio. 

DEAR S.R:-Under date of August 19, 1914, you ask this department to answer 
the following questions which have been submitted to you by the Union News Co. of 
Cincinnati, Ohio: 

"(1) If one of our employes is injured upon the rr.ilroad by whom he is 
employed, does he have a cause of action against the railroad, if we comply 
"ith the workmen's compensation act? 1 

"(2) If the railroad has also complied with the act, is the employe's right 
of action for damages in any way affected by the fact? 

"(3) Does the act apply to an employe of the Union News Co. injured 
while working on a train, which is engaged in interstate commerce? 

"(4) Are our contracts with the railroad, by which we agreed to indem­
nify them against loss occasioned by injury to our employeE, void under 
section 54 of the act, because they do not provide for payment directly to the 
injured employe? (You will notice, of course, that section 54 provides for 
cases in which the indemnity is to be given to protect the-employer against in­
juries to his own employes and not, as in our case, to employes of another)." 

(1) This question is extremely contradictory in that it refers to "one of our em­
ployes," and also speaks of the "railroad by which he is employed." I do not know 
whether he is hired jointly by those two companies or whether the question is erron­
eously stated. In view of the language contained in the fourth question, I assume 
that the employe is in the service of the Union News Co., and not hired by the railroad 
company, although in the performance of his duty to his master he rides upon the 
trains of the railroad. This is really a matter with which your commission and this 
department has no concern. 

If the news company employs five or more workmen it is its duty to pay the 
premium required of it by law into the state insurance fund, regardless of whether or 
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not its employes would have a right of action against the railroad upon which they 
are riding at the time of their injury. The news company is protected by its contri­
bution to the state insurance fund from liability for injuries reeeh·ed by its employes 
in the course of their employment, except, of course, where they are injured through 
the fa,ilure of their employer to observe statutory requirements for their safety, or by 
reason of his wilful act. I desire to suggest, however, that the concluding paragraph 
of section 25 of the workmen's compensation act, 103 0. L. 72, should have some 
bearing upon this question. After referring to the disbursement of the state insur­
ance fund by your comnllli~ion, the following language is used: 

"And such payment or payments to such injured employes or to their 
dependents in case death has ensued, shall be in lieu of any and all righl.~ of 
action whatsoever against the employer of such injured or killed employe." 

As this act is plainly designed as a substitute for the common law liability of 
master to servant, I do not think it should be construed so as to include relationships 
other than that of employer and employe. There is nothing in· the law to indicate 
that it was intended to include all cases of liability for negligence, but, on the con­
trary, the language just quoted plainly provides that payment out of the state insur­
ance fund is to be in lieu not of all rights of action, but merely of any and all rights 
of action against the employer. If the general assembly had intended to bar the em­
ploye of resort to court under all circumstances, it would, in my judgment, have dis­
tinctly so stated. The only cause of action abolished being that against the employer, 
it would appear to follow that, if the employe had any other ground for legal proceed­
ing, the act was not intended to repeal it. From this it would seem that compliance 
by the employer with the provisions of the workmen's compensation act would have 
no effect on any right of action which the employe would have, excepting that arising 
against his employer. 

(2) As the workmen's compensation act only applies to employer anrl employe 
I do not see how it would be possible for the reilroad company to insure in the state 
insurance fund the employe of some other person, firm or corporation. Tn defining 
"employe," "workman" and "operative," section 14 of the la.w in question construes 
these terms to mean "every person in the service of any person, firm or private cor­
poration, including any public service corporation employing five or more. workmen 
or operatives regularly in the same businesR, or in or about the same establishment, 
under any contract of hire, express or implied, oral or written, including aliens, and 
also including minors who are legally permitted to work for hire under the laws of the 
state, but not including any person whose employment is but caRual, or not in the 
usual course of trade, business, profession or cccupation of his employer." 

L'nder section 22 every employer of such employes shall pay a premium for his 
employment or occupation, and those who comply are not liable to their employes, 
with certain exceptions. This indicates beyond all doubt that it is only employes who 
are to be insured. The rules of your board with reference to the fixing of a premium 
further emphasize this view. 

From this it must necessarily follow that if the servant of the Union Xews Co. is 
not an employe of the railroad company, its compliance with the act in no way affects 
its relationship to him. 

(3) It is fundamental, I think, that the state under its police power may, in the 
absence of congressional legislation, enact statutes for the protection of employes who 
are engaged in interstate commerce. 

Railroad Co. vs. Castle 224 U. S. 541. 
See also Labatt on ":\faster and Servant," section 2808. 

As the federal employers' liability act only applies to employes of common carriers 
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by rail, and as there has been no congressional legislation with reference to agents of 
news companies tmveling on interstate trains, it would seem that the state law would 
apply to them. 

Observe what has been already said in an opinion from me to your department 
with reference to the extra-territorial effect of the workmen's compensation act. 

(4) In this question it is stated that the news company provides for indemnity 
to the railroad company in case the latter is compelled to respond in damages for in­
juries to the employes of the former. This indicates that the news agents are not in 
the service of the railroad company, and, of course, it is elementary that one who is 
not employed by a railroad company, although he fulfills duties on a train for his own 
employer, can'not be said to be a servan't of the railroad company, except so far as those 
duties are actually discharged under the direction and control of such railroad company. 

See Labatt on "Master and Servant," section 49. 

Of course, if the news agent were performing work for the railroad company, he 
would properly be said to be in its service. This has been elucidated in several caseR, 
among which may be mentioned: 

Baltimore & Ohio R. R. Co. vs. McCamey, 12 C. C. 543. 

Section 54 of the workmen's compensation act is clear in its terms. It inhibits 
contracts for the purpose of indemnifying the employer on account of injury to his 
employes through the negligence of the employer or his officer, agent or servant. This 
section is designed to prevent the employer from evading the provisions of the work­
men's compensation act, and is in harmony with that part of section 22 "hich permits 
employers to caiTy their own insurance. As this section is solely applicable to agree­
ments providing against exemption from liability of the employer to his employe, it 
must follow that it has no pertinency to contracts whereby the employer agrees to 
indemnify third persons for injuries received by its own employes. 

Whether or not such contracts are void, as against public policy, is not asked, 
and I do not think it within the province of this department to answer any such ques­
tion, as it is one upon which the courts have cliffered very widely and should be deter­
mined in actions between private persons in which the state has no direct interest. 
As illustrative of the manner in which these questions have arisen, and as to the diver­
sity of the decisions, I desire to call attention to the following: 

Santa Fe, etc. Co. vs. Grant Bros. 228 U. S. 177. 
Baltimore & Ohio S. W. Ry. vs. Voight 176 U. S. 498. 
Yeo mans vs. Steam Navigation Co. 44 Calif. 71. 
Pennsylvania Co. vs. Woolworth 26 0. S. 585. 
Louisville etc. R. R. Co. vs. Keefer 146 Incl. 21. 
Grant vs. Ill. etc. R. R. Co. 182 Ill. 332. 
Bates vs. Old Colony R. R. Co. 147 Mass. 255. 
Railroad vs. Curran 19 0. S. 1. -
Kirkendall vs. Union Pac. Co. 200 Fed. 197. 
Denver & Rio GrandeR. R. Co. vs. Whan 11 L. R. A. (n. s.) 432. 

An extended note to the case last cited fully discusses vn;rious authorities deaiing 
with this question. Very truly yours. 

TIMOTHY S. HoGAN, 
Attorney General. 

Since writing the foregoing opm10n the United States district court, through 
Judge Sater, has held that the workmen's compensation act of this state does not 
apply to interstate caJTiers by rail even as to their intrastate business. I have already 
subinitted to your department a copy of this opinion. 
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1138. 

ALL PAPERS IX PROCEEDINGS TO HELL REAL ESTATE DXDER THE 
LAND REGIRTRATIOX LAW SHOT:LD BE DELIYERED TO THE 
COUKTY RECORDER-WHERE LAXD REGISTRATIO~ LAW APPLIES, 
PROBATE COURT TO HAVE CARE OF ALL PAPERS A~D RECORDS 
BELONGING TO THAT COURT-LAND REGISTRATION LAW AP­
APLIES ONLY TO THOSE CASES INSTITUTED OX OR SUBSEQUENT 
TO JULY 1, 1914. 

Under section 2[] of the land registration act, 103 0. L., 927, all the papers in pro­
ceedings to sell real estate should be delit•ered to the county recorder, regardless of the pro­
visions of section 1584, General Code, wwiding that each probate judge shall have the care 
and custody of all papers and records belonging to the probate court. The former is a 
special statute and should be read as an exception to the general rule laid down in section 
1584, General Code. 

The land registration law applies only to those cases which have been instituted on or 
subsequent to July 1, 1914, and has no effect upon the cases pending on that date. 

CoLUMBUs, 0Hro, September 12, 1914. 

HoN. CHARLES KRICHBAUM, Probate Judge, Canton, Ohio. 

DEAR Sm:-Under date of August 26, 1914, you state that you regard section 
23 of the land registration act, and section 1584 and 10774 of the General Code as 
being inconsistent, and ask what rule of practice should be adopted. 

Section 23 of the land registration act, 103 0. L., 927, provides in part: 

"The clerk shall once in every cause make a final record thereof, and 
immediately thereafter deliver to the recorder ali papers in the case. takmg 
a receipt therefor, which papers the recorder shall file, index and carefully 
preserve." 

Section 10774 requires the executor or administrator of an estate to apply to the 
probate court or the common pleas court for authority to sell a decedent's real estate, 
when the personal estate is insufficient to pay the debts of the decedent and the allowance 
to the widow and children. Subsequent sections clearly confer upon the probate 
court authority to entertain such actiona. 

Section 1584 provides that: 

"Each probate judge shall have the care and custody of the files, papers, 
books and records belonging to the probate office." 

I assume that your difficulty lies in the fact that under the sections last cited, 
whenever an action has been instituted in the probate court, all papers pertaining to 
such suit shall be kept on file in the office of the probate court. 

Section 64 of the land registration act requires the inclusion of a cause of action 
for registration in all suits calling for the judicial sale of realty, which would, of course, 
include an action brought under sections 10774, et seq. Under section 23 of this act 
it is manifest that immediately upon the making of the final record in such proceedings 
all papers in the case are to be delivered to the recorder who shall file, index, and care­
fully preserve the same. As the land registration al't is the later enactment, and is 
furthermore a sperial statute, I think that instead of calling for the doctrine of implied 
repeal, this state of affairs justifies the application of the theory that where the same 
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statute, or different statutes upon the same subject, contain incompatible provisions 
one of which is general and the other special, the latter shall be held and treated as an 
exception to the former. 

Cincinnati vs. Conner, 55 0. S., 88. 
Brower vs. Hunt, 18 0. S., 341. 
State vs. :McGregor, 44 0. S., 631. 
Doll vs. Barr, 58 0. S., 113. 
Cincinnati vs. Holmes, 56 0. S.,. 104. 
Gas Co. vs. Tiffin, 59 0. S., 420. 
Mitchell vs. State, 78 0. S., 347. 

The land registration act being, as before sugge&ted, special, it should be held 
aE an exception to the other statutes by you cited. It relates to a particular kind of 
original records which are to be filed in the recorder's office, and this being true, I 
think that it should be followed to the letter. In other words, all the papers in the 
case should be filed with the county recorder. 

I note your suggestion that the intended purpose of both laws could be carried 
out by having the registration of the land title in an amended petition, so that the 
probate court could retain that portion of the case a rising out of the one cause of action, 
and transmit to the recorder .that part of the case dealing with the land registration 
act. This, however, would not be in harmony with section 64 of the land registration 
act which requires the application for registration to be made in the petition asking 
for the sale of the re:;~lty, the allegations to be included in separate causes of action. 
Furthermore, before any order of sale or partition can be made, it is necessary that 
the title be registered. The object of the law was to require the doing of these two 
things in the same proceeding, and to separate them in the manner suggested would 
not conform to this purpose. 

You also state that you have a number of cases which were pending prior to July 
1, 1914, and ask whether it is necessary that there be registration of title in such cases. 
You will observe that section 64 provides that the petition which asks for a sale of 
the realty shall also contain a separate cause of action embodying the necessary allega­
tions for the registration. Prior to July 1, 1914, no petition could cont2in a cause 
of action for registration of title, as there was no law in effect authorizing·it. As the 
statute requires the petition to contain such cause of action, it must follow that it 
was the legislative intent to have the l'aw only applicable when both cases could be 
embodied in the same petition. As this could only take place on or after July 1, 1914, 
it must follow that the act does not apply to these actions which were instituted prior 
to the date herein mentioned. In addition to this there is a well known rule of statutory 
construction that changes in the law do not affect pending actions unless there is ex­
press provision to accomplish that purpose contained in the new law. 

It is, therefore, my opinion that the lafl!l registration law has no effect upon those 
cases which were pending on July 1, 1914. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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TA."XATIOX OF OHIO :\HJXICIPAL BOXDS DEPOSITED WITH THE STATE 
TREASGRER BY FOREIGX TRUST CO:\IPAXIES AS SECURITY. 

'l'a.rablc Ohio municipal bmtds deposited with the treasurer of state by foreign trust 
companies as security for the execution of trusts in this stale, are subject to taxation. 

CoLu::~mus, Oaro, September, 12, 1014. 

Ho~. J. 1'. BHE~~.\~, Treasurer of Stale, Columbus, Ohio. 

DEAH Sm :-You submit for my opinion upon the question therein statea, cor­
respondence between yourself and the Cleveland Trust Co. The question is as follows: 

"Are bonds of the city of Cleveland issued subsequent to January 1 1913 
and depoRited with the treasurer of state by a foreign trust company as s~cmit~ 
for the execution of trusts undertaken by it in this state, subject to taxatio~ 
in Ohio?" 

The following sections of the General Code may be considered in this connection! 

"Section 9774. A trust company may purchase, lease, hold and convey 
real estate, exclusive of trust property, for the purpose and in the manner 
provided by tbis chapter as to commercial banks, and subject to like restric­
tions and limitations. 

"Section 9775. Trust companies shall have the same powers in the 
acceptance and execution of trusts which are now conferred upon them by 
statute. 

"Section 9778. No such corporation either foreign or domestic shall 
accept trusts which may be vested in, transferred or committed to it by an 
individual, or court, until its paid in capital is at least one hundred thousand 
dollars, and until such corporation has deposited with the treasurer of state 
in cash fifty thousand dollars if its capital is two hundred thousand dollars or 
less, and one hundred thousand dollars if its capital is more than two hundred 
thousand dollars, except that the full amount of such deposit by such cor­
poration may be in bonds of the United States, or of this state, or any munici­
pality or county therein, or in any other state, or in the firs't mortgage bonds 
of any railroad corporation that for five years last past paid dividends of at 
least three per cent. on its common stock." 

' 'Section 9779. The treasurer of state shall hold such fund or securities 
deposited within as security for the faithful performance of the trusts assumed 
by such corporation, but so long as it continues solvent he shall permit it to 
collect the interest on its securities so deposited. From time to time said 
treasurer shall permit withdrawals of such securities or cash, or part thereof, 
on the deposit with l:>im of cash, or other securities of the kind heretofore 
name~, so as to maintain the Yalue of such deposit as herein provided. 

"Section 9780. No such corporation, foreign or domestic, authorized to 
accept and execute trusts, either directly or indirectly through any officer, 
ap-ent or employe thereof, shall certify to any bond, note or other obligation 
to evidence debt, secured by any trust, deed or mortgage upon, or accept any 
trust concerning property located wholly or in part in this state without com­
plying with the provisions of this and the two preceding sections. Any trust, 
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deed or mortgage given or taken in violation of the provisions thereof shall 
be null and void. 

"Section 9796. No bank or banking institution incorporated under the 
laws of any other state, shell be permitted to receive deposits or transact 
banking business of any kind in this state, except to lend money. 

"Section 5404. The president, secretary and principal accounting 
officer of every incorporated company, except banking or other corporations 
whose taxation is specifically provided for, for whatever purpose they may 
have been created, whether incorporated by a law of this state or not, shall 
list for taxation, verified by the oath of the person so listing, ell the personal 
property thereof, and all real estate necessary to the deily operations of the 
company, moneys and credits of such company or corporation within the 
state, at the true value in money. 

"Section 5407. A company, association, or person, not incorporated 
under a law of this state or of the United States, for banking purposes, who 
keep-s an office or other place of business, and engages in the business of lend­
ing money, receiving money on deposit, buying and selling bullion, bills of 
exchange, notes, bonds, stock, or other evidences of indebtedness, with a view 
to profit, is a bank, or banker, within the meaning of this chapter. 
. "Section 5408. All the shares of the stockholders in an incorporated bank 
or banking association, located in this state, incorporated or organized under 
the laws of the state or of the United States, and all the shares of the stock­
holders in an unincorporated bank, located in this state, the capital stock of 
which is divided into shares held by the owners of such bank, and the capital 
employed, or the property representing it, in an unincorporated bank in this 
state, shall be listed at the true value in money, and taxed only in the city, 
ward or village where such bank is located. 

"Se~tion 5437. Neither insurance companies and associations, incor­
porated by the authority of another state or government, nor the superinten­
dent of insurance, shall be required to make returns for taxation of the deposits 
of such companies or associations, made as required by law, with the super­
intendent of insurance, for the benefit and security of policy holders; nor be 
governed with respect to such deposits, by the provisions of law relating to 
the listing of personal property or to the making of tax returns by corporations." 

It is apparent to me, from a consideration of the first group of statutes above 
quoted, that foreign trust companies are not permitted to engage in Ohio in any species 
of banking business; their activities in this state are limited to the acceptance and 
execution of trusts, and as a prerequisite of so acting in Ohio they are required to deposit 
with the treasurer of state certain securities for the faithful performance of the trusts 
assumed in this state by them. 

This cdnclusion is material because the answer to your question depends upon 
whether foreign trust companies accepting and executing trusts in this state are to 
be regarded as "corporations" within the meaning of section 5404, General Code, or 
as "banks" within the meaning of sections 5407 et seq., General Code. 

It will be observed that sections 5404-6, inclusive, General Code, do not apply 
to, or in any way govern the taxation of banking corporations, they being excluded 
from the operation of those sections by express language in section 5404 itself. 

If, therefore, a foreign trust company is a banking corporation for the taxation of 
which special provision is made by law, then sections 5404 et seq., do not apply to or 
govern the taxation of any property of such corporations in Ohio. 

But I am satisfied that a foreign trust company, accepting and performing trusts 
in Ohio under the conditions mentioned in the first group of statutes above quoted, 
is not, within the meaning of the taxation laws, a bank. 
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In the first place, such a foreign trust company is permitted by law to engage in 
but one of the various activities mentioned in section 5406, which defines what con­
stitutes a bank within the meaning of the taxation laws, viz.: lending money, and this 
only being the assumption that in the execution of tru>ts in Ohio, a foreign trust com­
pany might lend money in this state through an office located in this state. Such trust 
companies may not receive money on deposit at an office or place of business in this 
state, may not buy or sell bullion, bills of exchange, notes, bonds, stock or other evi­
dences of indebtedness v;ith a view to profit in this state. But whether or not in the 
execution of a trust, any one of these things might be done in this state and through 
an office located in this state, it would not be done as a business, and with a view to 
direct profit on the part of the trust company, but merely as incidental to the execu­
tion of the trust, which is itself the main and only authorized activity of the trust com­
pany, which may be conducted in Ohio. 

In the second place, even if the business of a trust company, or rather the acts 
which it is permitted to do in Ohio, upon depositing certain securities with the treasurer 
of state, should satisfy the definition of section 5407, I would still be of the opinion 
that a foreign trust company would not be subject to the bank taxation laws of Ohio, 
for it is not every "bank" as defined in section 5407 that is a "banking corporation 
whose taxation is specifically provided for" within the meaning of section 5404. This 
appears upon consideration of section 5408 which limits "the special provision" with 
reference to the taxation of banks to banks "located in this state." The reason for 
this limitation exists in the fact that these statutes are intended to apply inter alia to 
the taxation of national banking associations. Such associations can be taxed-or to 
be more accurate, their shares of stock and real estate can be taxed-only by permis­
sion of congress, they being federal agencies, subject to state taxation only by consent 
of the federal government. The congressional legislation, which I need not cite, pro­
vides that a state may tax the shares of stock in a national bank, and the real estate 
of such bank; but that the shares of stock shall be taxed at the place where the bank is 
located. 

Ohio, conforming her legislation for the taxation of banks to the necessities of 
the case with respect to national banks, has provided a sch~me of taxation which 
applies only to banks "located in this state." The word "located" in this context 
designates the place where the physical banking house or main office of the bank or 
banking association is found. A bank could not be said to "be located in this state" 
within the meaning of this provision by reason of doing business in this state alone; 
for so to hold mi11:ht lead to a violation of the principles embodied in the federal legis­
lation with respect to national banking associations. 

It follows, therefore, that a foreign trust company if accepting and executing 
trusts in Ohio, could not be, under any circumstances, a "bank located in tlils state" 
within the meaning of the taxation laws. 

Not being such, it.is not a "banking * * * corporation whose tax-
ation is specifically provided for" within the meaning of section 5404. 

Not being within the exception of section 5404, such corporations, to the extent 
that they may have taxable property in Ohio, are governed by the provisions of that sec­
tion. This is apparent, first, upon consideration of the all-inclusive language of that sec­
tion wherein it describes the corporations other than the excepted ones as follows: "for 
whatever purpose they may have been created, whether incorporated by a law of this 
state or not," and in the second place, such an application of the section is indicated 
by consideration of the fundamental rule of statutory interpretation that an exception 
from the purview of a statute is strictly construed and limited to the exact scope indi­
cated by its phraseology. Authorities might be cited on this point, but it is elementary. 
The principle then requires that the exception in section 5404 be narrowly interpreted 
so as to apply, as its words clearly purport, only to "banking * • • cor-
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porations whose taxation is specifically provided for," and so as not to extend to all 
"banking corporations" whether their taxation is specifically provided for or not. 

Other similar principles indicate this same conclusion. Thus, the constitution of 
the state, and the operative general sections such as 5328, General Code, which I need 
not quote, lay down the rule that unless expressly exempted therefrom all property 
subject to the jurisdiction of the state shall be taxed. This rule, embodying as it does 
the fundamental policy of the state, requires that as between two interpretations of a 
group of related statutes, one of which would lead to the taxation of a class of persons 
or corporations, or property, and the other of which will lead to an implied or acci­
dental exemption from taxation, the former interpretation must be chosen and the 
latter rejected. 

For all these reasons, then, I am of the opinion that foreign trust companies 
accepting and executing trusts in this state are within the rule of sections 5404 et seq., 
General Code, a.nd such taxable property as they may have in this state must be listed 
for taxation as therein re.quired. 

When once this conclusion is reached the ultimate question which· you present is 
solved; for under section 5404 it has been held more than once that a foreign corpora­
tion required, in order to do certain things in Ohio, to deposit securities with a cer­
tain state officer, must list these securities for taxation in this state, either in Franklin 
county where the securities are actually held, or in a county in this state where the 
company maintains its principal agency or office. · 

Insurance Co. vs. Bowland i96 U. S. 611. 
Sims vs. Best I. C. C. n. s. 41. 
Assurance Co. vs. Halliday 110 Fed. 259. 
Assurance Co. vs. Halliday 126 Fed. 257. 
~ssurance Co. vs. Halliday 127 Fed. 830. 

These cases dispose of all questions which might arise under section 5404. In 
the first place they dispose of the question as to whether or not intangible property 
like bonds, can have a situs for taxation other than the domicile of the owner. These 
cases an'swer such a question in the affirmative. 

These cases also d;spose of the question as to whether or not such intangible 
property compulsorily brought within the state is "property within the state" within 
the meaning of section 5404. This question is answered in the affirmative. 

The cases also dispose of the question as to whether or not section 5404 requires 
the listing of "investments in bonds, stock, joint stock companies or otherwise," as 
the language of our constitution and statutes have it, such property not being specifi­
cally mentioned in section 5404, although "moneys and credits" being property of a 
similar type are mentioned in the section. This question is answered in the affirma­
tive, the supreme court of the United States relying upon the definition of "personal 
property" found in section 5325, Generai Code. 

In short,· I am not aware of any point which might, in the exercise of extreme 
ingenuity, be conceived of, which is not covered by the decisions which I have cited. 

It is true that the supreme court of this state has never been called upon to pass 
upon this question, the decisions being those of the federal courts and a circuit comt 
of the state. However, the legislature of the state has accepted this interpretation 
of the statute under discussion, and has attempted to legislate for the benefit of insur­
ance companies upon the basis of the idea embodied in these decisions. Section 5437 
above quoted, which was enacted after some of these decisions were rendered, shows 
the manner in which the general assembly has accepted the interpretation of section 
5404 which the courts had formerly made. 

Of course, bonds of the city of Cleveland issued since January 1, 1913, are subject 
to taxation (article XII, section 2 of the constitution, as amended); therefore, I am of 
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the opinion that bonds of the city of Clevebnd issued subsequent to January 1, 1913 
and deposited with the treasurer of :.iate by a foreign tru;:,i company as security for 
the execution of trusts by such foreign company in this state, are ~ubject to taxation 
in Ohio; if the company maintains no managerial office in this state, but merely acts 
through agents under instructions given from the home office, then the securities must 
be listed in Franklin county; otherwise, if the company actually has a principal business 
office in this state and a managing officer here in charge of the Ohio business, the securi­
ties must be listed in the county in which such office is located. In either event it is 
the duty of the company to libt the securities for taxation, but if the company fails to 
do so, and the exi~tence of the securities is known to the district assessor of the proper 
county, he has ample power to enter them upon the tax list. 

1140. 

Very truly yours, 
TnroTHY S. HoGAN, 

Attorney General. 

CONTRACT ENTERED INTO BETWEEN BOARD OF EDUCATION AXD 
COAL CD:\IPANY, OF WHICH ONE OF THE :VIKVIBERS OF THE BOARD 
IS A STOCKHOLDER, WITHOUT ADVERTISING AXD BIDS, IS ILLEGAL. 

A contract in excess of [:,50.00, which is entered into between a board of education and 
a coal company, of which one of the ·members of the board is a stockholder, without adver­
tising and bids, is illegal and contmry to section 12911, General Code. 

CoLUMBus, 0Hro, September 12, 1914. 

HoN. THEO. II. TANGEMAN, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR Sm:-Under date of August 13, 1914, you submit for my opinion the fol­
lowing: 

"I beg to inquire of you, if in your opinion, the following facts constitute 
a violation of sections 12910-12911-12!l12, or any other seetions of the Ohio 
law, relttting to officers being interested in contracts: Facts are as follows: 
'A' is a member of the board oi education of a city school llistrict, which dis­
trict happens to include some territory in the township outside of the city 
limits. 'A' is a stockholder and officer in a corporation which owns and oper­
ates a coal mine, and after proper publication this rorporution was awarded 
a eontract to furnish eoal to a municipal corporation, being the eity which is 
located in the territory comprising the school district of which 'A' is a mem­
ber of the board of education." 

It is the opinion of tlus department that a city school district represents an entity 
entirely sepamte and independent from the city government, and, therefore, a mem­
ber of a city board of education who is interested in a contract of sale in any way to 
the city would not come within the terms of a statute prohibitir'g an officer from beiug 
interested in a contract for the purch:J.Se of property or supplies for use of the city. 

Section 12911 of the General Code, however, is as follows: 

"Whoever, holding an office of trust or profit, by election or appointment, 
or as agent, servant or employe of such officer or of a board of such officers, is 
interested in a contract for the purchase of property, supplies or fire insurance 
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for the use of the county, township, city, village, board of education or a public 
institution with which he is not connected, and the amount of such contract 
exceeds the sum of fifty dollars, unless such contract is let on bids duly adver­
tised as provided by law, shall be imprisoned in the penitentiary not less 
than one year nor more than ten years." 

This statute prohibits interest on the part of an officer of trust in a contract for 
the purchase of property or supplies for the use of a city with which he is not con­
nected, when the contract amounts to more than fifty dollars, and when the same is 
not let on bids duly advertised as provided by law. 

I am of the opinion in the instance presented by you, 'A' being a stockholder in the 
corporation selling coal to the city has such an interest as is contemplated by this pro­
VlSIOn. If the amount of the sale exceeds fifty dollars, therefore, and if the contract 
was not let on bids duly advertised as provided by law, the facts presented will con­
stitute a violation of this statute. You say that the contract was awarded after proper 
publication, but your facts are not >mfficient to disclcse whether or not the contract 
was let on bids. If the contract was let on bids, it is, of course, evident that the terms 
of section 12911 are not contravened. Very truly yours, 

1141. 

TIMOTHY S. HOGAN, 
Attorney General. 

CLERK OF THE BOARD OF EDUCATION CAN RECEIVE EXTRA COM­
PENSATION FOR PERFORMING THE DUTIES OF TREASURER OF 

- SUCH BOARD-THE BOARD OF EDUCATION HAS A LEGAL RIGHT 
TO FIX THE COMPENSATION OF SUCH CLERK WHEN HE IS RE­
QUIRED TO PERFORM THE ADDED DUTIES OF TREASURER OF 
THE BOARD OF EDUCATION. 

Section 4782, General Code, as amended, 104 0. L., 159, provides for creating a 
depository for the school moneys of the school district, in which event the board of educa­
tion, by resolution adopted by a vote of a majority of its members, shall dispense with the 
treasurer of the school moneys belonging to such school district. Said section carries the 
provision that upon the establishment of such depository, and the dispensation of the 
treasury on the part of the board of education, thereu7J01! the clerk of the board of education 
of such district shall perform all the services, discharge all the duties and be subject to all 
the obligation required by law of the treasurer of such school district. 

Upon consideration of sections 4763 to 4784,~General Code, the clerk of the board of 
educatiOJ! can receive extra compensation for performing the duties of treasurer of such 
board, and the board of education has the legal right to fix the compensation of such clerk, 
when he is required to perform the added duties of treasurer of the board of education, 
because of the dispensation of said treasurer under section 4782, General Code. 

CoLUMBus, Omo, September 12, 1914. 

HoN. B. F. ENos, Prosecuting Attorney, Cambridge, Ohio. 

DEAR Sm:-Under date of June 16, 1914, you submitted for an opinion, the 
following request: 

"Section 4781 of the General Code of Ohio provides: 

" 'The board of education of each school district shall fix the compensa­
tion of its clerk and treasurer, which shall be paid from the contingent fund 
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of the district. If they 3.l'e paid annually, the order for the payment of their 
salaries shall not be drawn until they present to the board of education a certif­
icate from the county auditor stating that all reports required by bw have been 
filed in his office. If the derk and treasurer are p~id semi-annually, quarterly, 
or monthly, the last payment on their salaries previous to August thirty-first, 
must not be made until all reports required by law have been filed with the 
county auditor, and his certificate presented to the board of education as re­
quired herein.' 

"flection 4782 of the General Code, as amended in Ohio laws 10-1, at 
page 159 provides: 

" 'When a depository has been provided for the school moneys of a dis­
trict, as authorized by law, the board of education of the district, by resolution 
adopted by a vote of a majority of its members-shall dispense with a treasurer 
of the school moneys belonging to such school district. In such case, the 
clerk of the board of education of a district shall perfonn all the services, 
discharge all the duties and be subject to all the obligations required by law 
of the treasurer of such school districts.' 

"Now, I would like to have your written opinion as to whether the clerk 
is entitled to extra compensation in performing the duties of the treasurer, 
or is he only entitled to the same compensation that he received before these 
additional burdens were cast upon him. 

"I would also like to have your opinion as to when section 4715 of the 
General Code, as amended in Ohio Laws 104, at pages 135 and 136, goes into 
effect." 

Chapter 7 of title 13 of the General Code, which embraces sections 4763 to 4784, 
inclusive, of the General Code, deal with the subject-matter of treasurer and clerk, 
of school boards. Sections 4764 to 4773 of the General Code, inclusive, de?l generally 
with the duties which are imposed upon the treasurer of a board of education, and 
sections 4774 to 4779 of the General Code, inclusive, provide for the general duties 
imposed upon the clerk of a board of education. But referring to the sections herein­
before mentioned, it becomes apparent that the duties of the two officials are separate 
and distinct. 

In the event that a depository is provided for the school moneys of a clistriet, as 
authorized by lu.w, then the board of education of the district, by resolution adopted 
by a vote of a majority of its members, Rhall dispense with the treasurer of the school 
moneys belonging to such school district. This provision is carried in section 4782 
of the General Code, as amended, 104 0. L., at page 159, which you quote above in 
your inquiry. Said section carries the further provision to the effect that in such case 
the clerk of the board of education of a district shall perform all the services, discharge 
all the duties, and be subject to all the obligations required by law, of the treasurer 
of such school districts. This, in effect, amounts to the imposition of new duties 
on such clerk, which said added duties are not incidPnt or germane to the regular 
duties of his office, for, as above pointed out, the duties of a clerk and a treasurer of a 
board of education are made separate and distinct by the statutory provisions wherein 
their respective duties are specifically enumerated. These sections are referred to 
above. 

In the case of Lewis, auditor, vs. State ex rei. Hanison et al., 21 0. C. C. Rep., 
page 410(11 Ohio Cir. Dec. 647), the court held as follows: 

"The services performed on the decennial county board of equaliza­
tion, under the Hendley-Royer law, by the auditor, county surveyor and 
county commissioners are not so 'incident' or 'germane' to the regular duties 
of the offices to which they have been respectively elected, as to make the pro-
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vision for compensation contained in the Hendley law, in contravention of the 
act of the legislature (94 0. L., 386), or of the constitution (Art. II, Sec. 20.)" 

At page 414 of the opinion (21 0. C. C. Rep.), the court aptly says: 

"It was said in White vs. East Saginaw (43 :\lichigan, 567), in a some­
what different inquiry: 

" 'The imposition of new duties not "incident" or "germane" to the 
regular duties of his office upon an officer, does not change his office, but invests 
him with a new office.'" 

Furthermore, section 4764 of the General Code provides that each school district 
treasurer shall execute a bond with sufficient sureties, in a sum not less than the amount 
of school funds that may come into his hands, etc., before entering upon the duties of 
his office, as follows: 

"Section 4764. Before entering upon the duties of his office, each school 
district trea.~urer shall execute a bond, with sufficient sureties, in a sum not less 
than the amount of school funds that may come into his hands, payable to 
the ~tate, !approved by the board of education, and conditioned for the faith­
ful disbursement according to law of all funds which come into his hands, 
provided that when school moneys have been deposited under the provisions 
of section 7604-7608, inclusive, the bond shall be in such amount as the board 
of education may require." 

When a depository is established and by viltue thereof the treasurer of the school 
moneys of the school board is dispensed with, then section 4783 provides that the 
clerk shall perform the duties of such treasurer, as follows: 

"Section 4783. When the treasurer is so dispensed with, all the duties 
and obligations required by law of the county auditor, county treasurer or other 
officer or person relating to the school moneys of the district shall be complied 
with by dealing with the clerk of the board of education thereof. Before enter­
ing upon such duties, the clerk shall give an additionaJ bond equal in amount 
and in the same manner presCiibed by law for the treasurer of the school 
district." 

The last sentence of the last quoted section provides, in substance, that such 
clerk, before entering upon such duties (the duties of the treasurer), shall give an ad­
ditional bond equal in amount and in the same manner prescribed by law, for the 
treasurer of the school district. The provision for the giving of a bond by a school 
district treasurer is contained in section 4764 of the General Code, supra, and that 
section carries the provision that before entering upon the duties of his office, each 
school district treasurer shall execute a bond, etc. 

Reading sections 4783 and 4764 together we find that the clerk, before entering 
upon the duties of the dispensed treasurer, which is the same as entering upon the 
duties of office of treasurer, shall give a bond, as required in section 4764 of the General 
Code, supra. 

Section 4773 of the General Code provides that the treasurer of school fu.nds, at 
the expiration of his term of service, shall deliver to his successor in office, all books, 
papers, money and other property in his hands belonging to the district, as follows: 

"At the expiration of his tcnn of service, each treasurer shall deliver 
to his successor in office, all books, papers, money, and other property in 
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his handti belonging to the district, and take duplicate receipts of his HUccessor 
therefor. One of these he shall deposit with the clerk of the board of educa­
tion "ithin three days thereafter." 

On l\Iarch 7, 1911, this department rendered to lion. John W. Zeller, then the 
state commissioner of common schools, an opinion upon the follo\\ing request: 

"A township board of education has provided a depository for the school 
funds, as provided in section 7604, General Code. By resolution they dis­
pensed \\ith their treasurer and required the clerk of the board to perform 
said treasurer's duties as provided in section 4782, General Code. 

QrERY: Does section 4782, General Code, conflirt with sed ion 4763, 
General Code, to the e:~."tent that a board of education may not dispense with 
their treasurer? If it does not, may the treasurer who was acting under 
authority of section 4763, compel said board of education to pay him for ser­
vices from the time since the clerk assumed the office, as provided under 
section 4 783?" 

In that opinion it was held that the office of treasurer of the school funds was of 
indefinite duration; as follows: 

"It is my opinion that section 4782, General Code, does not conflict with 
::;ection 4763, General Code, to the extent that such board of education may 
not dispense with their treasurer. When the township treasurer was elected 
he was, or should have been, aware that his duties as treasurer of the school 
fund were of indefinite duration, and that his services could be dispensed with 
at any time by a majority vote of the board of education upon a depository 
for the school funds moneys being provided for." 

Section 4763 of the General Code, as it existed at the time said opinion was ren­
dered, proVided, in substance, that in e:1ch city, village and township school di>."trict 
the treasurer of the city, village and towr.Rhip funds, respectively, shall be the treasurer 
of the school funds. Said section has since been amended at page 159 of 104 Ohio 
Laws, and now provides, in substance, that in each city school district the treasurer 
of the city fur.ds Fhall be the treasurer of the school funds, and in all village and rural 
school districts, which do not provide legal depo~itories, as provided in sections 7604-
760~, inclusive, the county treasurer shall be the treasurer of the school funds of such 
districts. Practically the only change made in said section is the provision that re­
quires the county treasurer to act as the treasurer of village and rural school districts 
which have not provided legal depo~itorie:> in place of village and township treasurers 
acting as the treasurers of their respective village or township school districts. How­
ever, this change, as so made in said section 4763, General Code, does not affect, or 
in any\\ise change the opinion above referred to, as to the indefinite duration of the 
term of the treasurer of a township or rural school district. 

In accordance with said opinion, the board of education of a district may ter­
minate the office of treasurer of such district at any time upon the establishment 
of a depository for the school funds of such di>.irict, in which event, in accordance 
with sections 4782 and 4783, supra, the clerk of such board of education succeeds to 
and shall discharge all the duties imposed upon the treasurer of school districts, as 
required by law. When the office of treasurer is so terminated by the establishment 
of a depository, under section 4782, General Code, supra, then it follows upon the 
treasurer to deliver to his successor in office all books, papers, money, and other prop­
erty in his hands belonging to the dki:rict, and take duplicate receipt of his successor 
therefor, in accordance with section 4773 of the General Code, supra. 
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It would seem tt> follow, therefore, in accordance with the language employed in 
section 4773 of the General Code, that under these circumstances, the clerk of a board 
of education is the successor in office to the treasurer of such board of education, when 
such board of education dispenses with the services of such treasurer, under the pro­
visions contained in section 4782, General Code, supra. 

In accordance with the foregoing, it seems to follow that the clerk of a board of 
education, when required to assume the added duties devolving upon the treasurer 
of a board of education because of the dispensing with such treasurer, in accordance 
with section 4782 of the General Code, acts in the capacity of a dual official. That is, 
both as treasurer of the board of education and as clerk of the board of education. 

Section 4781, General Code, distinctly vests in a board of education the legal 
right to fix the compensation of its clerk and treasurer. Under this last statutory 
provision, it would seem to follow that a board of education of a school district has a 
right to fix the compensation of its clerk by increasing the same when such clerk assumes 
and performs the added duties of treasurer of such school district, under the circum­
stances above commented upon. Under the rule laid down in the case of State ex rei. 
vs. Board of Education, 21 C. C. Rep., page 785, this action on the part of such board 
of education would not be in contravention of section 20 of article II, of the consti­
tution of Ohio. In said case it is held, as follows: 

"The officers mentioned in section 20, article II of the constitution of 
Ohio, do not refer to either members of a board of school examiners or to the 
officers of a municipal corporation." 

Therefore, answering your first question, I am of the opinion that a clerk of a board 
of education can receive extra compensation for performing the duties of the treasurer 
of such board, and that the board of education has the legal right to fix the compensa­
tion of such clerk when he is required to perform the added duties of treasurer of the 
board of education because of the dispensing with such treasurer, under section 4782, 
General Code, supra. 

Regarding the second question contained in your request, I have asked for fur­
ther facts and information relative thereto, and I am, therefore, withholding an official 
opinion thereon until a later date. r 

1142. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE RIGHT OF THE COUNTY COMMISSIONERS TO TRANSFER FROM 
THE COUNTY FUND OR FROM THE PROCEEDS OF ANY OTHER 
COUNTY TAX LEVIES TO SUPPLY DEFICIENCIES IN COUNTY BOARD 
OF EDUCATION FUND, IN CASE THERE IS NO MONEY AVAILABLE 
IN THE SHEEP FUND. 

The county commissioners may not lawfully transfer from the general county fund, 
or from the proceeds of any other county tax levies to supply deficiencies in the county 
board of edmation fund, in case there is no money available in the sheep fund, under sec­
tion 5653, General C,ode, as amended. 

CoLUMBus, Omo, September 12, 1914. 

HoN. HORACE L. SMALL, Prosecuting Attorney, Portsmouth, Ohio. 

DEAR SIR:-At the request of Honorable Harry W. Miller, assistant prosecuting 
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attorney, in a letter to this department under date of August 14, 1914, I beg leave to 
submit my opinion upon the question presented by him as follows: 

"When there is no money availllble in the sheep fund under the provi­
sions of section 5653 of the act of February 5, 1914, may the county commis­
sioners transfer moneys from the general fund to the county board of educa­
tion fund'?" 

This question invites consideration of the following sections of the General Code, 
as amended by the general assembly at its first extraordinary session of 1914: 

"Section 5653. After paying all such sheep claims at the June session 
of the county commissioners, if there remain more than one thousand dollars 
of such fund, the excess at such June session shall be transferred and disposed 
as follows: In a county in which there is a society for the prevention of 
cruelty to children and animals, incorporated and organized as provided by 
law, which has one or more agents appointed in pursuance of law, all such 
excess as the county commissioners deem necessary for the uses and purposes 
of such society by order of the commissioners and upon the warrant of the 
county auditor shall be paid to the treasurer of such society, and any surplus 
not so transferred shall be transferred to the county board of education fund 
at the discretion of the county commissioners. 

"Section 4744-1. The salary of the county superintendent shall be fixed 
by the county board of education, to be not less than twelve hundred dollars 
per year, and shall be paid out of the county board of education fund on 
vouchers signed by the president of the county board. Half of such salary 
shall be paid by the state and the balance by the county school district. In no 
c11se shall the amount paid by the state be more than one thousand dollars. 
The county board may also allow the county superintendent a sum not to 
exceed three hundred dollars per annum for traveling expenses and clerical 
h11lp. The half paid by the county school district shall be pro-rated among 
the village and rural school districts in the county ii; proportion to the number 
of teachers employed in each district. 

"Section 4744-2. On or before the first day of August of each year the 
county board of education shall certify to the county auditor the number of 
teachers to be employed for the ensuing year in the various rural and village 
school districts within the county school district, and also the number of 
di'ltrict superintendents employed and their compensation and the compensa­
tion of the county superintendent; and such board of education shall also 
certify to the county auditor the amounts to be apportioned to each district 
for the payment of its share of the salaries of the county and district super­
intendents. 

"Section 4744-3. The county auditor when making his semi-annual 
apportionment of the school funds to the vmious village and rural school 
districts shall retain the amounts necessary to pay such portion of the salaries 
of the county and district superintendents as may be certified by the county 
board. Such amount shall be placed in a separate fund to be known as the 
'county board of education fund.' The county board of education shall 
certify under oath to the state auditor the amount due from the state as its 
share of the salaries of the county and district superintendents of such county 
school district for the next six months. Upon receipt by the state auditor of 
tSuch certificate, he shall draw his warrant upon the state treasurer in favor of 
the county treasurer for the required amount, which shall be placed by the 
county auditor in the county board of education fund." 
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All of the above sections were amended by the general assembly in the act to 
which you refer, 104 0. L., 133. 

It is apparent from the above quoted sections that the county board of education 
fund is in no proper sense a county fund. Its primary source consists of contribu­
tions from the semi-annual apportionment of school funds to the various rural and 
village school districts con&tituting the county school district. The county school 
district is defined in section 4684, amended in the same act, as follows: 

"Each county, exclusive of the territory embraced in any city school 
district and the territory in any village school district exempted from the super­
vision of the county board of education by the provisions of sections 4688 and 
4688-1, and territory detached for school purposes, and including the territory 
attached to it for school purposes, shall constitute a county school district. 
In each case where any village or rural school district is situated in more than 
one county such district shall become a part of the county school district in 
which the greatest part of the territory of such village or rum' district is 
situated." 

It seems (although I do not decide this question) that the county treasurer is 
the custodian of the funds of the county school district and that the county auditor 
is ex-officio the disbursing officer of that district; but the district as such is not the 
county, it being apparent by reason of provisions of section 4684 that in most cases, 
at least, the county school district would not be territorially co-terminus with the 
county, and it being equally apparent that even if the school district should happen 
to be identical in territory with the county, it would be a separate and distinct sub­
division just as a township school district was a subdivision separate and apart from 
a township with which it happened to be territorially identical. 

It is, of course, fundamental that taxes levied for county pmposes can be expended 
only for county purposes (article 12, section 5 of the constitution); State ex rel. Bren­
nan vs. Benham, 89 0. S. Therefore, it would be, in my opinion, unlawful for any 
county tax levy moneys to be transferred to and for the benefit of the county school 
district, even if some color of statutory authority might exist. 

In addition, however, I am satisfied that there is no statute under which color­
able authority to make such a transfer might be claimed. Sections 2296 et seq., 
General Code, provide a method of transfer by the county commissioners of funds 
"under their supervision, from one fund to another," but these sections only authorize 
transfers among funds both of which are under the county commissioners' supervision, 
(Infirmary Directors vs. Commissioners, 6 N. P. n. s., 347); whereas it appears that 
the county board of education fund is under the supervision of the county board of 
education, and not that of the county commissioners. 

_Section 5655, General Code, which formerly authorized the commissioners to 
transfer surpluses in any established fund or division of a fund, to another existing 
fund, can no longer be relied upon for this purpose, because it was repealed in 103 
0. L., 521; but even this section, when it was in force, merely authorized transfers to 
"another fund for which a tax is to be or otherwise would be levied;" whereas no tax 
is levied directly for the purposes of the county board of education fund. 

For all the above stated reasons, then, I am of the opinion that aside from the 
authority found in section 5653, General Code, as amended, the county commissioners 
have no power to transfer any tax moneys to county board of education funds. 

Very truly yours, 
TmoTHY S. HoGAN, 

Attorney General. 
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1143. 

HOW THE :\IOXEYS PAID IXTO THE COL"XTY BOARD OF EDL"CATIOX 
FL'"XD OX ACCOL'"XT OF THE S.'lli.UUES OF COlJXTY AXD DISTRICT 
SL'"PERIXTEXDEXTS ARE TO BE L'"SED * * * Sl:CH FL'"XDS ARE 
ATTO:\IATICALLY APPROPRIATED FOR THE PAY:\IEXT OF SL'"CH 
8.\.LARIES AXD CAXXOT BE L"SED FOR AXY OTHER PL'"RPOSE­
TRAXSFERS FRO:\I THE DOG TA.X FlJ"XD, UXDER SECTIOX 5653, 
GEXERAL CO E. 

The moneys paid into the county board of education fwul on account of the salaries 
of county and district superintendents, under section 471!4-3, General Code, as amended, 
104 0. L., 143, are automatically appropriated to the payment of such salaries, and cannot 
be used for any other purpose. The expenses of the county superintendent and his allow­
ance for clerk hire, the expenses of the members of the board of education and the expenses 
of the county institute, which are payable out of this fund, must be paid from moneys 
coming into it otherwise than under section 47 44-3, viz.: examinntion fees, under section 
7820, as amended, 104 0. L., 104, and transfers from the dog tax fuwl, under section .5653, 
G!neral Code, as amen1ed, there being no other source of the county board of education fund. 

If the allowance to the superintendent is made in advance, such allowance would 
appropriate moneys in the fund other than those appropriated to salaries; so that the ex­
pense of conducting ins"itulions and he expenses of the member~ of the board of education 
could not be paid unless there were in the fund more tha.n enough to pay the salaries and 
superintendent's allowance. 

CoLUMBus, OHIO, September 12, 1914. 

lioN. F. L. JoHNSON, Prosecuting Attorney, Xenia, Ohio. 

DEAR Sm:-In your letter of August 18th you call my attention to sections 4734 
and 1744-1, General Code, as amended at the first extraordinary session of the present 
general assembly, and to the sections providing specifically for the sources of what is 
known as the county board of education fund. 

You inquire how the salaries and expenses payable from this fund can be met in 
the event that the surplus transferable from the dog tax fund under section 5653, 
General COfle, as amended is insufficient to meet the expenses thems3lves. 

Preliminary to a final answer to your question, I beg leave to refer you to the en­
closed eopy of an opinion to lion. H. :\1. Small, prosecuting attorney of Scioto county, 
in which I hold that county commissioners are not authorized to transfer any county 
funds other than proceeds of dug tax to the board of education fund, so that if there 
~hould happen to be insufficient money in the fund for its purposes under the seetions 
which you eite there is no way whatever to meet such a deficiency. 

I observe that Rections 4734 and 4744-1, General Code, provide for the payment 
of certain expenses out of the county board of education fund. The provi..~ion is ex­
plicit in the case of section 4734 and implicit in section 4744-1, for that section pro­
vides merely that the county board may also allow the county superintendent a sum 
not to exceed three hundred dollars per annum for traveling expenses and clerical 
help; without describing or referring to the fund from which this allowance shall be 
drawn. Yet it seems reasonably clear that the intention is that the allowance shall 
be made out of the county board of education fund. Section 4744-1 provides then 
that half of the salary of the county superintendent ~hall be paid out of the county 
board of educution fund. This, however, is no more explicit than the direction to pay 
the expenses of the members of the county board of education from the same sou.·ce, 
found in section 4334, General Cod£>. 

In fact, each class of expenditure from the board of education fund is provided for 
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either expressly or by necessary implication as in the case of the three hundred dollars 
allowance in section 4744-1. 

It so happens that the primary sources of the fund other than the transfer of the 
dog tax are fixed with reference to certain salaries. The exact provision is that of sec­
tion 4744-3 (104 0. L. 143) which is as follows: 

"Section 4744-3. The county auditor when making his semi-annual 
apportionment of the school funds to the various village and rural school dis­
tricts shall retain the amounts necessary to pay such portion of the salaries 
of the county and district superintendents as may be certified by the county 
board. Such amount shall be placed in a separate fund to be known as the 
"county boaid of education fund." The county board of education shall 
certify under oath to the state auditor the amount due from the state as its 
share of the salaries of the county and district superintendents of such county 
school district for the next six months. Upon receipt by t'he state auditor of 
such certificate, he shall draw his warrant upon the state treasurer in favor of 
the county treasurer for the required amount, which shall be placed by the 
county auditor in the county board of education fund." 

I have characterized this provi~ion as a designation of certain sources of the county 
board of education fund by reference to certain salaries payable from that fund. It 
is, however, more than this. In my opinion the amounts ascertained under the rules 
of this section and paid into the fund are appropriated to the purposes which the 
statute mentions. Thus I think it is the legislative intention thot the portion paid 
into the fund on account of salaries of county and district superintendents shall not 
be paid out of the fund for any other purpose; that is to say the county board of edu­
cation fund does not appear to be a general commingled fund which may be drawn 
upon at will for any of the objects which the statute mentions; but with respect to the 
salaries at least it is clear that certain sources of the fund are, as section 4744-3 has it 
"to pay such portion of the salaries," etc. I have considered this point, because with­
out considering it, it could not be determined whether a deficiency in the board of 
education fund should be shared in by those entitled to receive payment therefrom on 
account of salmies, and those entitled to receive payment of expenses therefrom, so 
that so long as the money should remain in the fund it might be drawn on indiscrimi­
nately for salaries and expenses until it become exhaueted. I do not think, as I have 
already stated, that this was the legislative intention, and I agree with you in the con­
clusion, which you appear to assume, that the money coming into the fund under sec­
tion 4744-3, General Code, cannot be drawn upon for the payment of expenses and 
clerical hire. 

The legislation of 1914 creates a source of revenue for the county board of educa­
tion fund which has not been mentioned, and also authorizes an expenditure from 
that fund to which attention has not been called. I refer to section 7820, General 
Code, ::>B amended 104 0. L. 104, which provides that the fees on applications for 
examination by the board of county school examiners shall be paid into the board of 
education fund; and to section 7860, General Code, as amended 104 0. L. 156, which 
provides that the expenses of conducting a county teachers institute shall be paid 
from the county board of education fund. 

The situdion then seems to be as follows: 
The money coming into the county board of education fund from the sourcrs 

specified in section 4744-3, General Code, must be held to be appropriated for the pay­
ment of salaries, and may not be used by the county board of education for any other 
purpose; but there is no distinction or preference among the other expenditures from 
this fund, provided the revenues accruing to it from examination fees and transfer of 
dog tax prove immflicient to meet such other expenses. In other words, the moneys 
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transferre.i from the dog tax funrl (if there is a surplus in this fund and if the commis­
sioners chom;e to transfer it, which they cannot be compelled to do), together with the 
examination fees already mentioned constitute the only general revenues so to speak 
accruing to the county board of education fund; these revenues and these only are 
available to pay the following charges against the fund: 

1. Expenses of members of the county board of education. 
2. The county superintendent's allowance for traveling expenses anci clerk hire. 
3. The expenses of conducting the county institute. 
Practically it seems almost certain that these revenues "\\ill prove insufficient to 

provide for these expenditures, especially in those counties in which there is either no 
considerable surplus in the dog tax fund and those in which the county commissioners 
refuse to transfer surh surplus to the county board of education fund. Tlils aRsumption, 
however, may be in point of fact incorrect. Should it prove to be correct in a given 
county, then I would be of the opinion first that no payments on account of expenses 
might lawfully be made until the county board of education fund has moneys in it 
from one of the two sources which I have enumerated; and second that while there is 
money from the sources mentioned in the fund, the same may be expended indis­
criminately for any or all of the other purposes enumerated, without preferring one to 
the other, until the fund is exhausted, after which expenditures of these three kinds 
cmmot lawfully be made. 

I should make an exception, however, in the case of the county superintendent's 
allowance for traveling expenses and clerical help. The authority to make this allow­
ance, in my opinion, is equivalent to authority to appropriate the sum allowed in ad­
vance and segregate it so to speak from the remainder of the general balance in the 
county board of education fund. At least I am of the opinion that if the allowance of 
which section 4744-1 speaks is made in advance, the effect of such an allowance is to 
appropriate any moneys coming into the county board of education fund from sources 
other than those mentioned in section 4744-3, so as to make such moneys not available 
for the payment of expenses of members of the board of education, and the expenses 
of the county institute. In the event the allowance is thus made, therefore, the de­
ficiency would fall upon either the members of the board of education with respect to 
their expenses, or the county institute, or both, as the case might prove to be. 

1144. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

DEPUTY CLERKS UNDER PROBATE JDDGE ARE IN THE UNCLASSIFIED 
SERVICE, RUCH DEPUTIES BEING DEPUTIES WITHIN THE l\IEAK­
IXG OF SUBDIVISION 8-A OF SECTION 8 OF THE CIVIL SERVICE ACT. 

Deputy clerks under the probate .fudge are in the 1mclassijied service, such deputies 
being deputies within the meaning of subdivision 8-a of section 8 of the civil service act. 

CoLUMBUS, OHio, September 12, 1914. 

The Stale C'izil Senice Commission, Columbus, Ohio. 

GENTL•;~!EX:-Under date of August 27, 1914, you inquire: 

"Is the office of clerk of the probate court an elective or principal ex­
ecutive office, and are the deputy clerks authorized by law to act gener:Jlly 
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24: 

for and in place of their principals, and do they hold a fiduciary relation to 
said principals? The question we desire to determine iR whether or not the 
deputy clerks under the probate judge are in or out of the classified Rerviee?" 

Section 16 of article IV of the constitution of Ohio, reads: 

''There shall be elected in each county, by the electors thereof, one clerk 
of the court of common pleas, who shall hold his office for the term of three 
years, and until his successor shall be elected and qualified. He shall, by 
virtue of his office, be clerk of all other courts of record held therein; but, the 
general assembly may provide, by law, for the election of a clerk, with a like 
term of office, for each or any other of the courts of record, and may authorize 
the judge of the probate court to perform the duties of clerk for this court, 
under such regulations as may be directed by Jaw. Clerks of courts shall be 
removable for such cause and in such manner as shall be prescribed by law. 

Section 1584, General Code, provides: 

"Each probate judge shall have the care and custody of the files, papers, 
books, and records belonging to the probate office. He is authorized to per­
form the duties of clerk of his own court. He may appoint a deputy clerk or 
clerke, each of whom shall take an oath of office' before entering upon the 
duties of his appointment, and when so qualified may perform the dut~es 

, appertaining to the office of clerk of the court. Each deputy clerk may 
administer oaths in all cases when necessary, in the discharge of his duties. 
Each· probate judge may take a bond with such surety from his deputy 
as he deems necessary to secure the faithful performance of the duties of 
his appointment." 

Tn the case of Warwick vs. The State, 25 Ohio State 21, Welch, J., says on page 

"* * * In the absence of a deputy clerk, the· probate judge is his 
own clerk, and responsible for acts done or omitted as such clerk, on the 
sarne principies applicable to other ministerial officers. The provision of 
law authorizing him to appoint a deputy clerk plainly implies that he is his own 
clerk-that he is both court and clerk; for there can be no deputy where there 
is no principal. * * * " 

The view which the court takes is that there are two positions; one a judicial po­
sition, the other a ministerial position. When the probate judge acts as judge of said 
court he ads in a judicial capacity, and when he acts as clerk he acts in a ministerial 
capacity. 

In the case of Mellinger et al. vs. Mellinger, 73 Ohio St., Justice Crew, on pages 
227 and 228, quotes from section 533, Revi~ed Rtatutes, now section 1584, General 
Code, supro, and then says: 

"A deputy clerk appointed under this section does not, by virtue of such 
appointment become deputy probate judge, m1d acts performed by him aftet 
his appointment are not therefore, within the rule, that the acts of the deputy 
t!.re regarded in law as the acts of the principal." 

The deputy clerk is not therefore a deputy probzte judge. 
By section 1584, General Code, the deputy clerk is authorized to "perform the 
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dutiPs appPrtaining to thP office of elPrk of the f'onrt." The f!Pputy is not maf!e thP 
elerk of the court but hP is authorizPd to J)('Iform the dutiPs of the elerk. The elerk 
of the probate eourt is the probate judgP, and as sueh, hP oecupies two positions, to­
wit, judgP and clerk. 

The deputy clerks authorized by section 15S4, General Code, ure authorized bv 
law to act generally for and in place of their principal, thP elerk, and hoi!! a fiduriary 
relation to him. They are therefore deputies within the meaning of subrlivision 8 (a) 
of seetion S of the eivil fervice net, which reads: 

"The deputies of elective or principal executive officers authorized uy lu.w 
to act geuemlly for and in phwe of their prineipals and holding a fidueiary re­
lation to such prineipals." 

As such deputiPs they are in the uneln.ssified service. 

1145. 

Respectfully, 
TIMOTHY S. HooA~, 

Attorney General. 

N"O PERSOX IX THE CLASSIFIED SER\'ICE :\fAY SER\'E AS A :\IE:\IBER 
OF AX EXECUTI\'E CO:\I:\HTTEE OF A POLITICAL PARTY. 

Under virtue of section 4SG-23, General Corle, no person in the classified sernice can 
Sl'n•e as a membtr of m1 executil'e connniltee of n political party. 

CoLmmus, Omo, September 12, 1914. 

The Stale ('ivil Service Commission, Columbus, Ohio. 

GENTLEMEN:-FndN date of August 24, 1914, Ron. R. W. Cahill, prosecuting 
attoruPy of Xapoleon, Ohio, submits the following inq•1iry: 

"At a meeting of the democratic county central committee, held last 
Saturday, the following pmiies were elected us members of the county executh·e 
eouunit tee: 

"B. F. II., dkirict a;:Hessor. 
"F. A. D., resident engineer state highway commission. 
"G. S. :\I., official court reporter. 
":\f. V. :\f., superintendent of municipal water and ele!'trir light plant. 
''J. :\1. R., probate judge. 
"Will you please give me as soon as po~~ible th€' status of these men 

touehing their eligibility to serve on this committee?" 

Part of the above positions are in the rla"sified S€'rvice, and part in the unclassified 
srrvif P, und€'r tllP eivil fenire ad. 

1 he di:-tri<t n>cffor ar.d the probate judge are in the unelassified service. The 
superintendPnt of munif•ipal water and eleetrie light plant of a eity and the official 
court rrpm1Pr are in thP elassifiPd ~ervier. The eivil spn·iee ad docs nflt apply to 
villa~cs. 

The status of the resident engineers of the state highway department, under the 
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civil service act, is now under considern.tion by this department and a separate opinion 
will be given. . 

Flection 23 of t4e civil service act, section 486-23, General Code, provides in part : 

"* * * nor shall any officer or employe in the classified service of 
the state and the counties, cities and city school districts thereof be an officer 
in any political organization, or take part in politics, other than to vote as he 
pleases, and to express freely his political opinions." 

This provision would prevent a person in the cla~ified service from being a member 
of an executive committee of a political party. 

The district assessor and probate judge may serve on the executive committee. 
The official court stenographer and the superintendent of municipal water and 

electric light plant connot serve on such committee and at the same time hold their 
positions. 

Until an opinion is rendered fixing the status of resident engineers of the state 
highway department, the person holding this position should not serve upon the execu­
tive committee. 

1146. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

MUNICIPAL COURT CREATED BY CHARTER DECLARED BY COURTS 
TO BE WITHOUT JURISDICTION IN STATE MATTERS-FEES JUS­
TICE OF PEACE ENTITLED TO FOR HEARING STATE CASES-RIGHT 
OF JUSTICE OF THE PEACE TO RECEIVE SUCH FEES FROM THE 
CITY. 

In Middletown, Ohio, where the municipal court created by charter was declared by 
the courts to be without jurisdiction in state matters, the justice of the peace designated to 
hear state cases is entitled only to the fees prescribed by statute for such services a.nrl he 
cannot be compensated in any way by the city therefor. 

CoLUMBus, Omo, September 12, 1914. 

RoN. W. G. PAI.li!ER, City Solicitor, Middletown, Ohio. 

DEAR Sm:-Under date of August 11th, you request my opinion as follows: 

"You are possibly familiar with the litigation we have had in reference 
to the charter adopted and under which we are now operating. This charter 
pretended to create a court having jurisdiction of cases of a criminal nature 
under both state statutes and city ordinances. The matter in the court of 
appeals convinces us that the court had no proper jurisdiction in state cases 
and the court since that time has not been trying any such. 

"After the decision of the court of appeals, the city co~ioners di­
rected the chief of police to take all persons held for violation of statute law 
before some justice of the peace and this he has been doing since that time. 

''I am asked whether or not the city authorities have any right under the 
law to pay any compensation to such justice for handling these cases. 

"Would section 4570, General Code, permit any compensation being 
paid to such justice for such service?" 
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I understand that an established municipal court is still caring for all municipal 
cases; that is, cases of violation of ordinances of the municipality, but that the justice 
of the peace in question is complying "ith a request to hear all cases of violation of 
state law. 

I beg to refer you to a former opinion rendered by this department to the bureau 
of inspection and supervision of public offices, under date of ::\lay 27, 1913. In this 
opinion the compensation of a justice of the peace appointed to act instead of a mayor 
in cities having no police judge, in section 4549 of the General Code, was considered, 
and the conclusion is reached that the city has no authority or right whatever to pay 
a justice of the peace any compensation whatever for his services in state cases, the 
justice being permitted to retain the fees prescribed by statute for such services. 

The argument advanced therein applies to the ease at hand, and I am of the 
opinion that the justice in question may receive for services in such state cases, no 
compensation outside of that prescribed by statute for such services. I am enclosing 
a copy of the opinion referred to. 

I am pleased to agree "ith your ow11 view that section 4570 has no application 
whatever to the case at hand for the rea~on that the same applies only to such· justices 
of the peace as are appointed to act during the absence, inability or disability of the 
police judge of a bona fide or legally authorized police court, and for the further reason 
that the compensation paid such pqlice judge by the city, must be construed as compen­
sation for services in ordinance cases only. 

1147. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Allorney General. 

DUTY OF LANDOWNERS OR TENA~TS TO DESTROY NOXIOUS WEEDt; 
GROWING ON PUBLIC ROADS ABUTTING LANDS OF SUCH OWNERH 
OR TENANTS-PROCEEDIN"GS WHERE SUCH LANDOWNERS OR 
TEN"AN"TS FAIL TO DESTROY SUCH NOXIOUS WEEDS. 

It is made the duly of a landowner or tenant under sections 71!,.8 and 711,.8-1, General 
Code, I o destroy noxious weeds growing ou pitblic roads abutting the lands owned or occu-
1Jicd by such landowners or tenants. If both the land owner and tenant fail to destroy 
such noxious weeds, the road su7Jcrintendenl may do so, and certify the cost thereof together 
with a descri7Jtion of the real estate to the county auditor, who shall assess the cost against 
the land. 'l'hc assessment of the co~t of destroying such weeds may not legally be made 
agai11st a tenant. 

CoLUMBUs, Ohio, September 12, 1914 . 

.HoN. CAHL F. ScHULEn, Prosecuting Allorncy, lofillcrslmrg, Ohio. 

DEAR Srn:-Under date of August 5th you wrote to me as follows: 

"I am writing you this letter in order that I may receive some enlighten­
ment on seetions 7148 and 7148~1, in this to wit: 

"If the tenant fails to destroy the brush, weedH, bliars, ctr., along the 
roads abutting the lands occupied by him, can the landowner be made pay 
the asse~sment for work and labor performed by the road superintendent alonf.!: 
;;aid lands? 

"If both the landowner and tenant fails to destroy the brush, weeds, briars, 
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etc., along said lands, and the road superintendent destroys them, who must 
pay for the said work, the landowner or the tenant?" 

Sections 7148 and 7148-1, General Code, as found in 103 0. L., page 549, read 
as follows: 

"Section 7148. The superintendent of such roads shall allow a ltl.Ild­
owner or tenant to destroy such brush, briars, burrs, vines, thistles or other 
noxious weeds, growing or being on such roads along the lands abutting 
thereon, owned or occupied by such landowner or tenant. Such landowner 
or tenant shall do the work or cause it to be done before the first day of the 
month in which it is required to be done as specified in section 7146. In case 
such owner or tenant fails to comply with section 7146, and the foregoing 
provisions of this section, the superintendent of roads or turnpikes shall do 
the work or cause it to be done. 

"Section 7148-1. When such work is done by the superintendent the 
township trustees shall certify to the auditor of the county the amount of the 
cost of the work with the expense thereto attached, and a correct description of 
the land upon which the work was performed, and the auditor shall place the 
amount upon the tax duplicate to be collected as other taxes. The county 
treasurer shall pay the amount when collected to the township treasurer as 
other funds." 

Assuming these statutes to be constitutional, I see no difficulty in answering 
your questions as they relate solely to the method of assessing the cost of the destruc­
tion of certain brush, weeds, etc., when a landowner or a tenant fails to destroy them. 
Your first question seems to imply that it first becomes the duty of the tenant to de­
stroy the brush, etc., whereas the duty makes it the duty of the landlord or tenant 
to destroy the same without giving one a preference over the other. If both the land­
owner and the tenant fail to destroy such weeds, etc., it becomes the duty of the road 
superintendent to destroy the same; and when the road superintendent does do so, 
his only recourse is to nolify the township trustees and they in turn must certify the 
amount of the cost of the work, together with a description of the land on which the 
work was performed, to the auditor of the county. The at1ditor must place the amount 
so certified upon the tax duplicate and the county treasurer must collect it the same 
as other taxes. While tllis statute does not expressly provide that the cost of such 
work is to be assessed either against the landlord or the tenant, yet the fact that it 
requires a correct description of the real estate to accompany the certificate of the 
townohip trubtecs to the county auditor, very clearly indicates that it was the legis­
lative intent, and I am of the opinion that the cost of destroying such weeds, etc., is to be 
assessed against the land. In no event would it be legal or proper to certify the cost 
of such work against the tenant. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1148. 

COUNTY CO::\IMISSIONERS HAVE NO AUTHORITY TO CONSTRUCT A 
PUBLIC COMFORT STATION AS SUCH. 

The county commissioners have no autharily to construct a public comfort station as 
such; they may only install such toilet accessaries as may be incidental to the official and 
public use of county buildings, which they are authorized to construct. 

CoLUMBus, Omo, September 12, 1914. 

RoN. RoBERT C. PATTERSON, Prosecuting Attorney, Montgomery County, Dayton, Ohio. 

DEAR SIR:-Under date of August 12th, yo}-! requested my opinion on the fol­
lowing: 

"The board of commissioners of Montgomery county have been asked by 
the citizens of Dayton to construct a public comfort station in the basement 
of the old court house, and some time ago I verbally advised the county com­
missioners that in my opinion they had no authority to construct a public 
comfort station as such, but that they might make such additions to the 
court house in the way of toilet rooms that would be accessible to the general 
public. I doubt their authority in constructing such toilet rooms to make 
improvements beyond what would naturally be required by the public use of 
the court house and county offices. In other words, that their authority would 
be confined to an improvement such as would be needed for the officers and 
public having business in the court house, and not construct toilet rooms 
that would have the acco=oda.tion of the general public in view rather than 
the use as a part of the county offices. 

"The commissioners have again asked me whether they would have au­
thority to issue bonds for the purpose of erecting a public comfort station in 
the basement of the old court house; and it is stated that you expressed an 
opinion to a member of the legislature to the effect that the commissioners 
had such authority, and my object in writing you this letter is to ascertain 
your views upon that subject. 

"It seems to me that if the commissioners have such authority it must 
be by virtue of General Code, section 3434, and that such toilet accessories 
miliftt be construed as an improvement to the court house; but, as above 
~tated, it seems to me that the improvement would necessarily be limited to 
the needs of the public using the county offices of the court house, and could 
not be extended to the construction of rooms calculated for use of the public 
at lu.rge. 

"::\Iunicipal corporatio~s are expressly authorized to erect public toilet 
and comfort stations and issue bonds therefor under General Code section 
3939, and it seems to me that this is a matter for the city of Dayton rather 
than the county of Montgomery to undertake under the present statutes." 

After a careful investigation of the relative statutes, I am pleased to incorporate 
your own opinion and the reasons advanced by you, in answer to your request, as the 
official opinion of my department. 

I can find no express authority in the statutes anywhere, .authorizing the county 
commiR:<ioners to -construct and fit out a public comfort station. Their authoriza­
tion to construct a court house can be extended only as regard tnilet accessories to 
such as are necessary for the incidental purposes of the court house itself, to wit: the 

.i--Yul. II-A. G. 
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accommodation of the officers and employes tenanted in said building and such por­
tion of the general public as find it necessary to conduct business with such. 

Since the statutes, therefore, neither expressly or impliedly authorize the con­
struction and equipment of a public comfort station by the county commissioners, I 
am obliged to conclude that the public, as such, must depend upon the authority 
granted municipal corporations for such conveniences. 

1149. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

AGRICULTURAL COMMISSION ACT-DISPOSITION OF FINES, FEES AND 
COSTS AS PROVIDED BY SECTION 114 OF SAID ACT-TO WHAT FEES 
THE COSTS REFER TO IN ABOVE SECTION-DISPOSITION OF FINES 
AS PROVIDED BY SECTION 1313, GENERAL CODE, UNDER PROSECU­
TIONS BROUGHT BY THE AGRICULTURAL C0~1MISSION IN EN­
FORCEMENT OF LAWS RELATING TO THE PRACTICE OF PHARMACY. 

Construction of 

Sections 126'1"2, 12672-1, 12673 and 1313, General Code, with rPference to the dispo­
sition of fines, fees and costs, as provided by Section 114, agriqtltural commission act. 
Said fines, fees and costs are collected by the agricultural commission in the prosecution 
and enforcement of laws relating to the subject-matter of pure food; said laws were formerly 
enforced by the stale dairy and food department. The disposition of fines, as provided by 
section 1313, General Code, as amended in the agricultural commission act, applies to fines 
collected and assessed under prosecutions brought by the agricultural commission in the 
enforcement of the laws relating to the practice of pharmacy. , 

The fines collected under and by virtue of the provisions contained in section 12673, 
General Code, as amended in the agricultural commission act, applies to fines and cost.~ 

collected in the prosecution and enforcement of the pro1risions contained in section 12672, 
General Code, of the act restricting the selling, bartering and giving away of cocaine and 
other drugs, as the saine provides at page 105, 0. L. 

CoLUMBUs, Onro, September 12, 1914. 

HoN. O'BRIEN O'DoNNELL, Probate Judge, Toledo, Ohio. 

DEAR SIR:-Under date of March 6, 1914, you submitted the following for an 
official opinion: 

"I desire an opinion from your department as to the disposition of fines, 
costs, etc., assessed and collected for violation of the dope law, so called, as 
passed April 17, 1913, and found in vol. 103, page 505 of the Laws of Ohio. 

"For your information I -will state that the law above referred to was 
section 12672 of the General Code, which I was instrumental in having 
amended, and which act contains an express repeal of the old section 12672. 
At the same session of the legislature a law creating an agricultural commis­
sion was passed and will be found in vol. 103, Ohio Laws, at page 30!. This 
law, while creating the commission, fixing its duties, powers, etc., among 
other matters is a sort of codification of sever:U statutes passed at various 
times in the past. And in this S!lme bill is found the old section 12672, 
exactly as it was prior to that session of the legislature. In the last section 
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of thP agricnltnml commission bill (page 341) is also an express repeal of 
12672. You will notice that the dope act, so callPd, and found on page 505, 
was passed April 17, 1913, and approved :\lay 2, 1913. You will also notice 
that the :tgricultural commission law was passed April15, 1913, and approved 
:\fay 3, 1913, or one day after the dope bill, so called, was approved. 

"For your information I will say that in one of the first cases prosecuted 
in thi~ court under the dope law (page 505), it was contended that the dope law, 
so called, was repealed by the agricultural commission act, for the reason that 
this law having been approved on l\fay 3, 1913, a day after the approval of 
the dope law, so called, thereby repf!aled the dope law. After a very com­
plete argument for and against the repeal of these statutes, I took the case -
under advisement, and found a case in point which held that the law last 
passed by the legislature, and approved first by the governor, repealed the 
prior section, passed at the same session, which was signed also by the governor. 
In that state the constitutional provision as to the enacting of laws, are very 
similar to Ohio. I call your attention to this case which will be found in 
26 Penn., page 446, and is entitled Bank vs. Commonwealth. Consequently 
I held that the General Code, 12672, as found on page 505, was not repealed 
by section 12672, included in the agricultural commission bill, and found at 
page 340. If 12672, as included in the agricultural commission act, and 
found at page 340, is repealed by 12672, being the dope law, and found on 
page 505, what is the effect of section 12673 found on page 340. 

"In the agricultural commission act, and found at page 328 of Ohio 
Laws, is a provision 'All fines, fees and costs collected under prosecution, 
begun or caused to be begun by the agricultural commission, shall be paid by 
the court to the commission.' Again at page 340, and in section 12673 of 
the agricultural commission act, is found further provision that 'All tines, 
collected under section 12672 shall be paid to the agricultural commission.' 
The next section being section 1313 and found on page 340, provides that 
'The agricultural commission shall· enforce the laws relating to the practice 
of pharmacy * * * fines assessed and collected under prosepution, 
commenced or caused to be commenced by the agricultural commission, 
shall be paid into the state treasury each month.' Section 123, found on 
page 340, provided that 'Each section of this act, and every part thereof, 
is hereby declared to be an independent seetion.' 

"I'\ow if fines and costs are assessed and collected under the dope law, 
so called, as found at page 505, what disposition is to be made of such fines 
and costs? I am frank to say that taking into conside-ation all the incon­
sistencies in these laws refeiTed to I am at a loss to know where the fines and 
costs should go. Again, what fees and costs are contemplated in this act? 
Is it the court costs, and is it the witness fees and sheriff fees?" 

The conflicting enactments in regard to the sections which you cite in your request 
and the many inconsistencies which appear therein, create considerable confusion 
when we come to apply and construe said sections, and you have accurately set f01th 
the situation regarding the enactments of said sections and the inconsistencies appear­
ing therein, in your request. 

Regarding section 12672 of the Genera.! Code, cited in your inquiry, much con­
fusion arises when we come to deciding which is the later enactment, because the 
act which was passed first was last approved, and the act which was passed second 
was first approved; that is to say, the so called dope l1Ct (being section 12672 of the 
General Code), which regulates the sale of cocaine, morphine and other drugs, was 
passed April 17, 1913, and approved :\lay 2, 1913, and appears in 103 0. L., page 
505. Raid section 12672 of the General Code also was enacted as a part of the agri-
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cultural commLSSlOn act in practically the same form and language as it appeared 
before the amendment of April17, 1913. 

The agricultural commission law was passed April 15, 1913, and was approved 
May 3, 1913. As to which act was the later enactment in this situation the courts 
are divided and are not harmonious. One rule of statutory construction is to the 
effect that a law which was last enacted by the general assembly was the one which 
prevails, while on the other hand many authorities are to the effect that the governor 
is part of the legislative machinery and therefore amendments which are last signed 
by the governor should prevail, especially under constitutions similar to that of Ohio. 

You state in your request that the question as to which act was the later enact­
ment was directly at issue in your court, and that you decided this issue upon the 
authority of the case of the Southwark Bank vs. the Commonwealth, supra, holding 
that section 12672 of the socalled dope law (103 0. L., 505) was not repealed by section 
12672 of the agricultural commission act (103 0. L., p. 340). Inasmuch as this question 
has been determined by a judicial decision, I a.m willing for the purpose of this opinion 
to assume its ·correctness. Therefore, in answer to your question as to what is the 
effect of section 12673, found on page 340, it is my opinion that said section 12673 
applies to 12672 of the General Code, as the same appears in the socn.lled dope act, 
page 505 of the 103 0. L. Section 12673 is as follows: 

"It shall be the duty of the agricultural commission to enforce the pro­
visions of section twelve thousand six hundred and seventy-two, and all fines 
collected under section twelve thousand six hundred and seventy-two shall 
be paid to the agricultural commission, and by it covered into the state 
treasury." 

Prior to its last amendment said section provided that the Ohio board of pharmacy 
shou.ld enforce the provisions of section 12672 and that the fines collected thereunder 
should be paid to the secretary of the state pharmacy board. 

You next inquire in regard to section 1313, as foUI~;d op page 340 of the 103 0. L., 
which said section provides as follows: 

"The agricultural commission shall enforce the laws relating to the 
practice of pharmacy. If it has information that any provision of the law has 
been violated, it shall investigate the matter, and, upon probable cause appear­
ing, file a complaint and prosecute the offender. Fines assefsed and collected 
under prosecutions comroenced, or caused to be commenced, by the agri­
cultural commission shall be paid into the state treasury each month to the 
credit of the general revenue fund." 

Said section 1313, prior to the last mentioned amendment thereof, provided 
that the secretary of the state board of pharmacy should enforce the laws relating 
to the practice of pharmacy, and that the fines assessed and collected under prosecu­
tions, commenced or caused to be commenced by the state board of pharmacy, should 
be paid by the treasurer thereof, and by him paid into the state treasury to the credit 
of the fund for the use of such board. Said section 1313 was originally enacted ::viay 
Y, 1908 (99 0. L., 492), as a part of an act entitled as follows: 

' 'To revise and consolidate laws relating to the appointment, powers 
and duties of the state board of health, the state board of medical registra­
tion and examination, the Ohio board of pharmacy and the state board of em­
balming examiners." 

Under the General Code said section 1313, prior to its amendment, was part 
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of chapter 2I, divibion 2 and title 3, which said ehapter relates to the subject-matter 
of the state board of pharmacy. 

You also inquire regarding the provision contained in the awicultural com­
mission af't, found at page 328 of the 103rd volume of Ohio Laws, which provision 
so referred to, reads as follows: 

"All fine~, fees and costs collected under prosecutions begun or caused 
to be begun by the a~?:ricultural commission, shall be paid by the court to 
the commission." 

This provision is part of section 114 of the agricultural commission act, and prior 
to the adoption of the agricultural commission act this section appeared in the General 
Code as section 378 thereof. Said section 378 constitutes a part of chapter 7, di­
vision I, title 3 of the General Code, and relates to the subject matter of the state 
dairy and food commissioner. Said section was originally enacted as a part of the 
act entitled ''An act to create the office of the dairy and food commissioner" (83 0. L., 
page 120). Said provision has remained substantially the same throughout all sub­
sequent amendments. Prior to the last amendment, appearing in I03 0. L., at page 
328, said section provided in substance that all fines, fees and costs collected under 
prosecutions, begun by the state dairy and food commissioner, should be paid by the 
court to the commissioner, etc. In the last amendment thereof said section was 
changed to provide that such fines, fees and costs should be collected by the agricultur::tl 
commission and paid by the court to such commission, etc. 

Sections 112 and 113 of the agricultural commission act, found at pages 227 and 
22R, 1 03 0. L., immediately preceding section 114, relates to the provisions formerly 
carried in the dairy and food commission act. Section 1 I of the agricultural com­
mission act, I03 0. L., page 306, provides as follows: 

"The agricultural commission shall succeed to and be posse:;i;ed of the 
rights, authority and powers now exereised by the * * * state dairy 
and food commission, * * * the state board of pharmacy, * * *" 

By way of summary, I wish to say that section 114" of the agricultural commission 
act, formerly section 378 of the General Code, is that portion of the agricultural com­
mission act which relates to the department formerly known as the dairy and food 
department, and was origirally enacted as a part of the act creating that department; 
section 13I3 of the General Code, as amended, I03 0. L., at page 340, relates to the 
enforcement of the laws relating to the practice of pharmacy, and as before stated, 
was originally enacted as a part of the act passed in relation to the practice of pharmacy, 
section I2673 of the General Code, prior to the amendment thereof in the agricultural 
commission act, related to the enforcement and collection of fines under section 12672 
of the General Code, and formerly provided that such fines should be collected, and the 
provisions of said section I2672 should be enforced by the secretary of the state phar­
macy board. 

The Ohio agricultural commission act has combined within its provisions several 
state departments which formerly existed as separate and distinct departments. Sec­
tion 1I4 appears in that portion of the awicultura.I commission act which relates to 
the enforcement of the laws formerly contained in sections governing the state dairy 
and food deptuiment. 

It would seem to follow, therefore, that said section 114 relates to fines, fees and 
('Osts collected under prosecution to be begun or caused to be begun by the agricul­
tural eommi~Eion in the enforcement of said laws, formerly enforced by the state dairy 
and food commiBf-ioner. l'"pon like reasoning, it would seem to follow that section 
I3I3, as amended in the agricultural commission act, has reference to and applies 
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to the enforcement of the ln.ws relating to the prn.ctice of pharmacy, the enforcement 
of which said laws was formerly placed under the jurisdiction of the secretary of the 
state pharmacy board. Likewise, it is my opinion that section 12673, as amended 
at page 340 of the 103 0. L., refers and applies only t.o sec-tion 12672 of the so called 
dope act, as amended on page 505 of the 103rd volume of Ohio Laws. Said section 
12672 relates solely to the subject matter of the sales of certain drugs, and their com­
pounds and derivities, and can hardly be said to constitute a part of the laws relating 
to the practice of pharmacy. As before pointed out, this section never appeared as 
a part of the act relating to the practice of pharmacy, hut was passed and enacted 
as a separate and distinct section. Fines and cost which are assessed and collected 
under the dope law, so called, as found at page 505 of the 103 0. L. (being section 
12672), are to be disposed of, therefore, in accordance with section 12673, as amended, 
103 0. L., page 340. 

Regarding the question of costs, about which yon also inquire, it is my opinion 
that the same should be disposed of as in all other criminal ca.•es, as provided under the 
county fee fund act, and that such costs also contemplate and include witness and 
sheriff fee~. 

Yours very truly, 
TIMOTHY S. HOGAN, . 

Allorney General. 

1150. 

PETITION FOR CHARTER ELECTION-CO.MPLIANCE WITH SECTlON 8, 
ARTICLE XVIII OF THE CONSTITUTION-ACTION OF COUNCIL 0:;{ 
A PETITION IN COMPLYING WITH ABOVE ARTICLE OF THE CON­
STITUTION -CALLING A CHARTER ELECTION WHEN PROPER PETI­
TIONS HAVE BEEN FILED. 

1. The filing of a petition asking for a submission to the electors of a city, of the 
question "Shall a commission be chosen to frame a charter," with the city auditor, is not 
such compliance with section 8 of artide XXIII of the constitution as to compel the city 
council to call an election thereon. 

2. Where a petition for such election is so filed with the city auditor, the council may, 
if it deems pro]Jer and two-thirds of its members vote therefor, call such election, but it is 
not mandatory upon the council to so act. 

3. Where a proper petition i.~ filed with or presented to a municipal council, a ma­
jority vote of s1tch council is all that is required in calling a charter election. 

CoLuMaus, OHio, September 12, 1914. 

HoN. A. A. PoRTER, City Solicitor, Zanesville, Ohio. 

DEAR St.R:-I have your letter of June 17, 1914, in which you inquire: 

"On March 30, 1!H4, a petition addressed to the city council of the city 
of Zanesville, Ohio, asking for -a submission of the question 'Shall a commis­
sion be chosen to frame a charter,' under favor of section 8 of article 18 of the 
state constitution, was filed with the city auditor of Zanesv1Ue, Ohio. The 
parties filing the same stated that it conta.ined the signatures of ten per cen~. 
of the electors of said city. This petition has never been presented to or filed 
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"ith the council of said city, and has never been examined by said council to 
determine its genuineness. 

''Under the above state of facts, is council legally bound to call an elec­
tion?" 

Section 8 of article 18 of the constitution reads in part: 

"The legislative authority of any city or village may by a two-thirds 
vote of its members, and upon petition of ten per centum of the electors shall 
forthwith, provide by ordinance for the submission to the electors, of the 
question, 'Shall a commission be chosen to frame a charter.' The ordinance 
providing for the submission of such question shall require that it be sub­
mitted to the electors at the next regular municipal election if one shall occur 
not less than sixty nor more than one hundred and twenty days after its pas­
sage; otherwise it shall provide for the submiPsion of the question at a special 
election to be caJ.led and held within the time aforesaid." 

No legislative action looking to the carrying out of the provisions of this section 
nor making provision as to when or where the petition may be filed, has been taken, 
although by the act of April 28, 1913 (103 0. L., 767), analogous conditions are cared 
for by providing that upon the filing of a petition signed by ten per cent. of those who 
voted at the last municipal election with the board of deputy state supervisor of elec­
tions, asking that the question of organizing the municipe.lity ender any one of the 
plans of government provided in said act be submitted to the electors of such munici­
pality. The board shall certify the facts to council and the council shall, within thirty 
days, provide for submitting such question at a special election to be held not more 
than 90 nor less than 60 days after the filing of such petition. 

To adopt this analogy, the charter petition has not been filed with the proper 
officials, nor can it be considered as presented to council when filed with the city au­
ditor, who must be held to be a city officer and not merely an officer of the council. 

Under this constitutional provision, it is in the power of council, without the pre­
sentation of a petition, and on its own motion may make a call for a charter election, 
but this requires a vote of two-thirds of the members of council. 

When a petition of ten per centum of the electors is filed with, or presented to the 
<'ouncil, its duty is mandatory to "forthwith provide by ordinance for submission to 
the electors of the question. "Shall a commission be chosen to frame a charter?", in 
which event a majority vote is all that is necessary t·o pass the ordinance. 

This conclusion necessitates the holding that the council may, but is not legally 
bound nor compelled under the circumstances you state, to call an election, as ~uch 
call is only mandatory when a proper petition is presented to council. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 
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1151. 

TAXES AND TAXATION-SERIAL BOND MAY BE ISSUED UNDER AU­
THORITY OF ATICLE XII, SECTION 11 OF THE COXSTITUTION­
COMPLIANCE WITH ARTICLE XII, SECTION 11 OF THE CONSTITU­
TION IN REFERENCE TO SERIAL BONDS. 

Under article XII, section 11 of the constitution, as amended, serial bonds may be 
issued, and provision for the annual levy of taxes for the retirement of the indebtedness so 
incurred considered as a unit, the levies being equal in amount and distribution over the 
~ntire number of years between the incurring of the indebtedness and the date of maturity 
of the last series, would be a sufficient compliance with the constitutional requirement that 
provision be made for the annual levy of an amount sufficient to provide a sinking fund, 
although the series might so mature as practically to preclude any accumulation of £~ tech­
nical fund and to require the principal to be expended in the retirement of the maturing 
bonds as fast as it is levied. The phrase "annual levy * * * of taxes * * * 
sufficient to provide * * * a sinking fund" is interpreted as requiring that the burden 
of taxation on account of a debt incurred at a given time shall be evenly distributed during 
the life of the indebtedness, considered as a unit; and not ·as requiring the accumulation of 
a "sinking fund" in the strict and technical sense. 

CoLUMBUs, Omo, September 12, 1!l14. 

HoN. LEE WARREN JAMEs, City Attorney, Dayton, Ohio. 

DEAR Sm:-Your letter of July 28th, previously acknowledged, requests my 
opinion as to whether or not municipalities may'now issue serial instead of sinking 
fund bonds. 

Article XII, seCtion 11 of the constitution provides as follows: 

"No bonded indebtedness of the state, or any political subdivisions thereof, 
shall be incurred or renewed, unless, in the legislation under which such 
indebtedness is incurred or renewed, provision is made for levying and col­
lecting annually by taxation an amount sufficient to pay the interest on said 
bonds, and to provide a sinking fund for their final redemption at maturity." 

The exact meaning and intention of this provision cannot be ascertained by ex­
amination of the debates of the constitutional convention. I find that the original 
proposal respecting the retirement of bonded indebtedness of the state and its sub­
divisions required the issuance of serial bonds by stipulating that in the legislation 
under which such indebtedness is incurred or renewed provision be made for "the 
payment of not less than two per centum of the principal together with annual interest 
on the same each year until such indebtedness is paid." This was objected to by 
Messrs. Knight and Harris on the ground that it would preclude the issuance of bonds 
otherwise than in series; but so far as I have been able to ascertain not necessarily 
on the ground that long term bonds were to be preferred to serial bonds. That is, 
the idea of these speakers seemed to be that the borrowing authorities of the sub­
divisions should retain their power to <'hoose as to which of the two methods should 
be in a g,iven instance employed, which power of choice would have been taken away 
had the proposal as originally framed been passed and adopted. Ultimately the present 
form of the section was adopted by amendment to the taxation proposal (Const. De­
bates, volume 2, page 1880-1881); but there was no debate on the change at the time 
it was voted upon. 

I find that the constitutions of other states contain provisions substantially 
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equivalent to our article XII, section 11; for instan<·e, that of Colorado i'l lUI 

followR: 

"Xo city or town ~hall rontraet any debt by Joan in any form except by 
means of an ordinauee * * * ~peeifying the purpose to which the fund,; 
to be r u.iH·d ~hall be applied and providing for the levy of a tax * * " 
sufficient to pay the annual interest and extingui1<hment of principal of such 
debt "\vi thin fifteen, or not less th.an ten years from the creation thereof * * " 

Wh.i)e the words' 'sinking fund" are not used in thi:> provision, it is manifest that 
the idea ~f a sinking fund was necessarily implied therein; for a debt would ordinarily 
be exting.ti~hed hy annual levies such as seem to be implied through the creation of 
a sinking fund. · 

Under this provision it was held in Denver vs. Hallett, 34 Colorado, 393, that 
bonds might be issued, payable in annual installments so that an apportioned amount 
might mature each year. 

The decision c,ited seems to regard an issue of serial bonds. as a single indebtedness 
for the purpose of the Colorado constitution. To this extent the case is clearly in point. 
It is equally as true under the Ohio constitution as it is under the Colorado constitution 
that the borrowing of money for a given purpose through the issuance of bonds is a 
single act of ''legislation" as the Ohio constitution has it. Hence, it follows, I think, 
that the indebtedness thus created is a single "bonded indebtedness" within the mean­
ing of the same provision. 

It may be said that though the indebtedness is single, it does not have a single 
"date of maturity." It appears that provision for the payment of the indebtedness 
at "maturity" is the material requirement of amended Article XII, section 11; so that 
it might be urged that although the exercise of the borrowing power might be a single 
legislative act, and although the indebtedness might be a single indebtedness, yet 
in the case of the issuance of serial bonds there would be no one date of maturity. 

Does the eonstitution then contemplate or require that bonds of a single issue 
shall all mature at the same time? Certainly there is no such positive provision therein, 
nor do I find any implication to that effect. The requirement of the constitution 
is that provision be made for the payment of all bonds at maturity, and this cannot 
be stretched to the meaning that all bonds issued at thl\ Harne time for the same purpose 
shall mature at the same time. 

From these considerations then, I conelnde: 
1. That the section does not require all bonds of a single issue to mature together, 

and that from the mere use of the words "at maturity" no prohibition against the 
nHe of serial bonds can be i nf en-ed. 

2. I conclude that in this respect the Colorado constitution and the Ohio con­
stitution are to be interpreted alike, that is, to the extent that both r~quire antecedent 
proviHion to be made for the levy and collection of taxes sufficient to retire the bonds 
at maturity, both permit the issuance of serial bonds and the levy of taxes in such 
manner as to retire the several series as they mature, as well a.s the issun.nce of what 
may be termed straight sinking fund bonds. 

There would be no doubt in my mind upon the question which you submit, were 
it not for the fact that the Ohio constitution expressly requires proviFion for the ac­
cumulation of a "sinking fund," w!Ji!e the Colorado constitution does not require 
more than that the debt be "extinguished." Under the Colorado constitution, bonds 
of a Hingle is:;ue falling due together could be eJo.iinguished by annual tax levies only 
through the acl'umulation of a sinking fund, but bonds falling due in series; that is 
to Fay in ammal ~erieF, could be extinguished by annual tax levies '\ithout the ac­
cumulation of any technical~<inking fund, so that it is at least clearer under the Colorado 
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constitution that both options are preserved, than it is under the Ohio constitution 
which expressly requires that sinking fund levies be made. 

Of course, strictly speaking, a sinking fund is a fund accumulated by annual 
or other periodical investment which by accretion will equal the principal of an in­
debtedness due at a future date. Given the number of years which the indebtedness 
has to run, and the average rate of the investment availabl_e to the managers of the fund, 
the amount required to be set aside and added to the principal of the fund each year 
can be determined by simple mathematical calculation. This calculation, of course, 
cannot be made in advance, because of the possibility of enforced reinvestment of a 
part of the fund at a greater, or less rate of interest, but from year to year when the 
time arrives for adding to the fund, the amount which should be added in that year 
can be calculated. 

But in .describing a sinking fund, I have left out one very material factor. I have 
stated that there is implicit in the term the idea of an annual or periodical setting aside 
and investment. What I have not stated is that there is also present the idea that 
any amount annually set aside to the credit of the sinking fund shall be, roughly speak­
ing, an aliquot part of the total indebtedness, ascertained by dividing the whole of 
the number of years, or other periods of time between the date of issue and the date 
of maturity. Of course, the periodical investments will not be precisely equal, be­
cause of accretions to the fund through its investment. Therefore, another idea is 
brought into the meaning of the term, viz., the idea of management with a view to 
adjusting the amount of investment to the anticipated accretions in such manner 
as to make the investment installments as nearly equal as possible without producing 
a surplus or deficit at the end of the period. Thus in creating a sinking fund ag~inst 
the retirement of an issue of bonds which matures at a single date, the actual periodical 
investment will be less than the ascertained aliquot part of the whole indebtedness, 
because of the certainty of accretions to the fund produced by the investment thereof. 

In a word, then, the fundamental and underlying idea of a sinking fund is the 
equalization of the burden of the indebtedness among the years, or other periods of 
time between the date of its incurring and that of its maturity. This idea of equality 
of burden is the ruling and determining factor. For instance, no calculation as to the 
amount required to be set aside in a given year can be made, except upon the basis or 
assumption of equality. 

In short, then, that is a "sinking fund" which is accumulated by the periodical 
setting aside of approximately the same amount, and its investment with a view to 
accumulating a fund equal to the principal of the indebtedness, when the latter matures. 

This is the public policy that is embodied in the constitutional amendment under 
discussion. It was the policy embodied in the original proposal which was changed 
in the manner which I have already described. Both the original and the final pro­
posal contemplated the enforced equalization of the burden of the public debt over the 
period which the debt would have to run. The framers of the constitution undoubt­
edly had in mind the temptation of public officers in common with all human beings 
to provide for present needs and to let the future take care of itself. Posterity not 
possf'ssing the immediate and effective privilege of polit.ical suffrage, the line of least 
resistance suggests to the public officer the expediency of ignoring their just rights and 
catering to the seemingly more pressing desires of present constituents. This ten­
dency when allowed to operate unchecked undoubtedly constitutes one of the greatest 
evils to which popular governments are subject, and has in it the elements of self de­
struction. For if a bonded indebtedness is permitted to be incurred without any obli­
gation to commence accumulation of a redemption fund, or otherwise to provide for 
its retirement; and if the evil day of making such provision is put off from time to 
time by officers who "\\ill have retired before the bonds become due, then when the 
date of maturity arrives and the public treasury contains no funds available for the 
payment of the debt, the officials then in office will face the alternative of refunding 
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or repudiation, unless the tax limits permit the· production of revenue in a single year 
sufficient in amount to discharge the indebtedne:<s. 

Any one of the three possible consequences of sueh n course is a great public evil. 
Repudiation wipes out credit, halts further public improvements, and thus, a~ I nave 
stated, is destructive of the commonwealth itself 

Refunding casts upon future generations the obligation to pay for an improve­
ment which has been enjoyed in the past and to which the. people who have enjoyed 
it have not contributed, ~;ave by way of payment of interest-a tremendous injustice; 
while discharging the loan out of the proceeds of a finF:le tax levy makes the tax payers 
of a given year pay for the improvement of which they have no greater benefit than 
those of preceding and possibly succeeding years. 

So it is that the only sound public policy is that which dec-rees that the cost of an 
improvement for the making of which a debt must be created, shall be shared in as 
equally as possible by the tax paying public which will enjoy the improvement during 
the life of the indebtedness. 

These fundamental considerations then clearly disclose the evil intended to be 
remedied by article XII, section 11, and indicate with accuracy that the requirement 
respecting provision for a Rinking fund is designed to secure equality of the burdens of 
taxation during the life of an indebtedness; which indeed is the primary purpose of any 
sinking fund. 

This, then, is the intent which in my opinon, must be given effect under article 
XII, section 11, of the constitution I am of the opinion that serial bonds may be 
issued as well under this section, as under the former constitution, but I am further 
of the opinion that in any issue of serial bonds, provision must be made and carried 
into effect, whereby during the life of the whole indebtedness considered as a unit, the 
burden of taxation will be equalized and the indebtedness ultimately retired. That 
being the case, if the series are so arranged as to fall due at intervals of years; such as 
every five years, until the last series matures, I would be of the opinion that sub­
stantially equal annual levies must be made during the life of the whole indebtedness. 
That is, during the period between the date of issuance and the date of maturity of 
the last series. This could be done, and the series could be paid as they fall due. 

Such would be, in my opinion, provision for a sinking fund "'ithout the meaning 
of the constitution. 

If t.he series are arranged so as to fall due annually, or semi-annually, then I would 
be of the opinion that substantially equal levies would have to be made. This would 
be the case with ordinary serial bonds and in reality no technical "sinking fund" would 
be accumulated at all, the bonds merely being met out of the principal sum levied each 
year with little, if any, opportunity for investment and accretion. Yet the principal 
purpose of the amendment and the controlling one, as I have interpreted it, would be 
achieved the ultimate retirement of the whole indebtedness through annual levies 
substantially equal in amount. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1152. 

A CITY, THE CORPORATE Lll\HTS OF \YBICH ARE CO-EXTEXSIVE WITH 
THE B01IXDARIES OF A TO\YXSHIP, :\IAY :\lAKE LEVIES FOR TOWX­
SHIP Pl.TRPOSES UXDER PROVISIOX OF SECTION 5649-3a, GEXERAL 
CODE-SUCH LEVIES ARE GOVERNED BY THE TWO .:\HLL LL\1ITA­
TION-LEVIES FOR PUBLIC HEALTH-POOR RELIEF AND CORREC­
TIONAL PURPOSES NOT LEVIES FOR TOWNSHIP PURPOSES-STATUS 
OF JUSTICE OF THE PEACE UXDER SECTIOX 1747, ET SEQ., GEXERAL 
CODE. 

As a matter of principle, it is conceivable that a city or village, the corporate limits of 
which are co-extensive. with the boundaries of a township may make levies for purpose8 
which would not be ''corporate pwposes" within the meaning of section 5649-3a,Gcneral 
Code, but would be more properly characterized as "township purposes" as therein slated, 
and that as to such levies the five mill limitation does not govern, but the same are governed 
by the two mill limitation. 

Levies for public health purposes, poor relief purposes and correctional purposes are 
not levies for township purposes within the meaning of this principle, but are to be incl~tded 
within the five mill limitation in cities, the corporate limits of which are co-extensive with 
those of a township as well as in cities the corporate limits of which are not so co-extensive. 

Under section 147 4, General Code, et seq., the justices of the peace who are required 
to be elected in the township or townships within the corporate limits of the city of Cincin­
nati, and who are to receive a salary out of the city treasury, and are to be otherwise supported 
therefrom, are townshi7J offices, and their maintenance is a township function which the 
city of Cincinnati owes on account of the fact that its boundaries are identical with those of 
one or more townships. 'l'herefore, so long as the city of Cincinnati remains liable for 
the support of one or more j1tslices of the peace elected under these sections, it may levy for 
that purpose, outside of the five mill limitation, and within the two mill limitation. 

CoLUMBus, Omo, September 14, 1914. 

The 'l'ax Commission of Ohio, Columbus, Ohio. 

GENTLEliiEN:-You have transmitted to me a letter, addressed to you by Hon. Charles 
A. Groom, acting city solicitor of the city of Cincinnati, and have requested my opin­
ion upon the question which Mr. Groom submits therein. 

Mr. Groom's letter is a very able argument in favor of a principle for which he 
contends, and its application to facts which are set forth there in detail. I find it 
necessary, therefore, to abstract the question and to clothe it in my own phraseology 
as follows: 

"Where the boundaries of a city are c<Hlxtensive with those of a township, 
are all the levies made by the city authorities within such territory to be in­
cluded within the five mill limitation prescribed by section 5649-3a, General 
Code, known as the Smith law; or are not the city levying authorities entitled 
to levy in addition thereto, for such purposes as may be designated township 
purposes, subject to the additional limitation of two mills for such purposes 
prescribed by said section? 

"If it is determined that under the circumstances stated, the municipal 
authorities have the right to levy in addition to the five mills and subject to 
the two-mill limitation, for such purposes as may be designated as township 
purposes, what of the following purposes suggested by Mr. Groom's abstract 
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of the municipal budget may be considered as township purposes within the 
purview of such a principle: 

"1. Purposes of the municipal board of health? 
"2. The relief of the poor, including medical aid, the house of refuge, 

the city infirmary, the municipal lodging house, the public baths, social in­
vestigation and relief in the department of charities and corrections, etc., 
and the burial of paupers? 

"3. The salaries and contingent expenses of justices of the peace, pro­
vided for by statutes disposing of the fees of such justices, and fixing salaries 
for them? 

The first question which requires, merely, the establishment of a general 
principle, involves consideration of the following sections of the Genera.! Code. 

"Section 3512. When the corporate limits of a city or village become 
identical with those of a township, all township offices sha.ll be abolished, and 
the duties thereof shall thereafter be performed by the corresponding officers 
of the city or village, except that justices of the peace and constables shall 
continue the exercise of their functions under municipa.l ordinances providing 
offices, regulating the disposition of their fees, their compensation, clerks and 
other officers and employes. Such justices and constables sha.IJ be elected at 
municipal elections. All property, moneys, credits, books, records and doc­
uments of such township sha.IJ be delivered to the council of such city or vil­
lage. All rights, interests or claim8 in favor of or against the township may 
be enforced by or against the corporation. 

"Section 5649-3a. * * * The aggregate of ail taxes that may be 
levied by a. municipal corporation on the taxable property in the corporation, 
for corporation purposes, on the tax list, shall not exceed in any one year 
five mills. The aggregate of all taxes that may be levied by a township, for 
township purposes, on the taxable property in the township'on the tax list, 
shall not exceed in any one year two mills. * * *" 

Looking at section 3512, General Code, it is apparent that the effect of the terri­
torial identity of the corporate limits and those of a township is not to abolish the 
township as a territorial subdivision of the state nor as an agency of civil government. 
It is the township offices and not the township that is abolished. 

Furthermore, section 3512, General Code, provides that after the territorial 
merger takes place the duties of the township offices which have been abolished thereby 
shall be performed by ~he "corresponding officers" of the municipality v;ith certain 
exceptions. Giving to this language its exact effect, it would seem that municipal 
officers, in discharging such duties as might be designated as those of the abolished 
township offices, would be acting, not strictly as officers of the municipality, but as 
officers of the township. This may be conceded as a principle. It is true that in 
McGill vs. State, 34 0. S., 228, it was said at page 251, per Boynton, J., who delivered 
the opinion, that the original form of this section (which, however, was by no means 
identical in phraseology with the present statute), 

"preserves the corporate existence of such township for the sole purpose 
of electing justices of the peace and constables, evidently to meet the consti­
tutional requirement that justices of the peace shall be elected by townships. 
But for all other purposes the township organization in this class of cities 
and villages is established." 

This statement, however, was a mere passing remark, and as it is, is subject to 
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more than one interpretation. Thus, while it is true, as Judge Boynton says, that the 
township organization and its separate corporate existence is terminated for all pur­
poses excepting that of electing justices of the peace and constables, it by no means 
follows that any functions that might be properly termed township functions are abol­
ished when the territorial limits of the township and the municipality become co­
extensive; nor is it true that the functions pertaining to township officers necessarily 
terminate under these circumstances. 

Thus it was held in Curtiss vs. McDougal, 26 0. S., 66, that under these circum­
stances chattel mortgages required by law to be filed in the office of the township clerk 
must be filed in the office of the clerk of the village or city, the corporate limits of 
which are identical with those of the township. As stated in the opinion of that case, 
per Mcilvaine, C. J., 

"The duties of the office were not remitted, but were transferred to the 
clerk of the incorporated village." 

And again, speaking of another section of the then Municipal Code, purporting 
to preserve the corporate existence of the township under these circumstances for the>. 
purpose of electing justices of the peace and constables for such township, etc., he s:1.ys: 

"It does not * * * by its terms purport to destroy the township 
organiza1ion in any case or to merge it into that of a city or village." 

So it is apparent that the township as a subdivision of the state and certain func­
tions pertaining to township. offices as such, remain technically in existence after the 
boundaries of the original township become co-extensive with those of the munici­
pality. 

Turning now to section 5649-3a, it appears that the interior limitation of five 
mills therein referred to is imposed upon levies "by a municipal corporation on the 
taxable property in the corporation for corporation purposes," arid that the two-mill 
limitation therein is imposed upon levies "by a township for township purposes." 
Giving full effect to all of the words used in this context, it seems clear that if in order 
to discharge some function, duty or obligation pertaining to a township as such, it 
becomes necessary to levy taxes in a territory within boundaries which confine both 
a municipality and a township, such tax levies cannot be said to be made "by a munic­
ipal corporation for corporate purposes." They would be made by officers of the 
municipality-and might be said, in that view, to constitute levies made "by a munic­
ipal corporation," but they cannot be said to be made "for corporation purposes." On 
the other hand, such levies would be levies "for township purposes." 

The only serious question is as to whether they would be levies "by a township." 
This question, however, is answered by the considerations already discussed. When 
a municipal council, in order to provide for the discharge of some. township function 
cast upon it as the functionary corresponding to the township trustees with respect 
to the levying power, through the extension of the municipal boundaries until they 
include the township, such council represents the township and not the municipality 
as such, and its levies are levies "by a township." 

In short, then, I am of the opinion, in answer to the first question suggested by 
Mr. Groom's letter, that such tax levies as must be made by the council of a municipal 
corporation, the boundaries of which are co-terminus with those of the township in 
order to discharge a township function, if there are such levies, may be made outside 
of the five-mill limitation prescribed by section 5649-3a and subject to the two-mill 
limitation thereof. 

But the statement of this principle is one thing, and its application to specific 
facts is another. In order so to apply it, it becomes necessary, I think, to define with 
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exactness the tax levies which may be said to be made for "township purposes" within 
the purview of the prineiple itself. 

It seems to me that no great difficulty is encountered in framing such a definition, 
althougl1, of course, no authorities on the question are avaiL-tble. I define them as 
follows: 

Whatever purposes there may be for which a municipality, the territorial limits 
of which are co-exten~ive with those of a tov;nship, is required to levy taxes by reason 
of such identity of boundaries, and for which, considered as distinct purposes, the 
municipality would not be obliged to levy taxes, save by reason of the succession of 
its officers to the powers and duties of tovmship officers, ure township purposes within 
the meuning of the Smith law. 

This definition eliminates from consideration such purposes as for which the 
municipality would have power to levy taxes otherwise than as the successor, so to 
speak, of the township, under the provisions of section 3512 of the General Code. 
That is to say, unless the necessity for levying taxes or the power to levy them results 
from the operation of this section alone, the purpose for which they are levied cannot 
be considered as other than a purely municipal purpose. 

That this must be so, becomes, I think, apparent upon reflection. If a given 
purpose is one for which a municipality has power to levy or with respect to which it 
is obliged to provide revenue as a municipality, regardless of whether or not its limits 
are co-terminus with those of a township, then the consequence of designating such a 
purpose as a township purpose, when the territorial boundaries do happen to be co­
extensive with those of a township, would be to create an invidious discrimination 
under the Smith law in favor of municipalities whose boundaries are co-terminus with 
those of a towrtship, and against other municipalities, for the one class would be en­
titled under such an interpretation to levy taxes outside of the five-mill limitation for 
a purpose identically the same as one for which a municipality of the other class would 
be required or authorized to levy within that limitation. 

It is this very principle of equality which has induced me to uccept the principle 
contended for. If by reason of the operation of section 3512, General Code, there is 
cast upon the municipality burdens requiring the levy of taxes which it would not 
otherwise have, and whieh it does not bear in common with ull other municipalities, 
it would seem to be the spirit of the Smith law that the necessary taxes should not be 
subject to the limitations common lo all municipalities; but as the converse of this it 
follows, I thihk, that a burden which a municipality of the class now under discussion 
shares in common with other mnnic'i'palities not of that class can under no circum­
stances be regarded as a township purpose. It appears, then, that the definition will 
exclude such purposes requiring the levy of .taxes as are common to all municipalities 
and all townshipR as such. There are, of course, some levies of tlti;; character. 
Both the municipality and the township are for some purposes merely subdivisions 
of the state, with u view to the administration of its Iuws. The Smith law is not, I 
think, to be interpreted so as to exclude from the category of corpomtion purposes, 
such purposes us for which a "municipal corporation" is authorized or required to 
levy tuxes as governmental subdivi~ion. Such purposes are none t.he less "munic­
<'ipal" and ''corporation" purposes becuuse of this character. 

But it is ut least obvious thut the kind of purposes whi.ch I am now discussing are 
those which are common to ull municipalities alike, whether their boundaries are co­
terminus with those of u township or not, and it is sufficient on this point to state again 
that if a purpose is common to all municipalities, it is a corporation purpose even though 
the same purpose may be one for which a town~hip, as such, is authorized or required 
to levy taxes. 'lhis definition then disposes of two classes of levies suggested by ::\1r. 
Groom as constituting levies for township purposes, viz., levies for health purposes 
and levies for poor relief, for by sections 4404 to 4476, inclusive, of the General Code, 
the municipality is made a subdivision of the stute for health purposes under the ad-
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ministration of a board of health appointed by the mayor. Townships are also local 
health agencies, and the township trustees therein are constituted by section 3391 to 
3394, inclusive, General Code, township boards of health, having the same duties, 
powers and jurisdiction within the township outside of any municipality "as by law 
are imposed upon or granted to boards of health in municipalities." 

I am of the opinion that all levies made by the comi.cil of a municipal corporation, 
the boundaries of which are co-terminus with those of the township for local health 
purposes, are in every sense levies "made by a municipal corporation for corporation 
purposes" within the meaning of section 5649-3a, General Code, and must, therefore, 
be included within the five-mill limit thereof. 

The case with respect to poor relief is not so clear, but stands, in my judgment 
upon the same foundation. Section 3476, General Code, provides as follows: 

"Subject to the conditions, provisions and limitations herein, the trus­
tees of each township or the proper officers of each municipal corporation 
therein, respectively, shall afford at the expense of such township or municipal 
corporation public support or relief to all persons therein who are in condition 
requiring it." 

The remaining sections of the same chapter provide machinery for extending. 
temporary relief outside of the county infirmary. AU these provisions are alterna­
tive. Thus, section 3479, referring to legal settlement, refers to such settlement "in 
the township or municipal corporation therein." 

Section 3480, providing for the initial complaint, requires that it be made to "the 
township trustees or proper municipal officers;" and in case medical services are ren­
dered, it provides that "theteupon the township. or municipal corporation shall be 
liable, etc." 

The "proper municipal authorities" to extend poor relief are not left to conjec­
ture, but are provided for by the municipal code. 

Section 4368, General Code, provides explicitly that the director of public safety 
shall by the "chief administrative authority of the charity, correction and building 
departments" and related statutes give to him complete managerial authority with 
respect to these departments and the institutions therein. 

Section 4326, General Code, makes the director of public service the manager of 
city baths anp play grounds (which are mentioiJ,ed because they are referred to in Mr. 
Groom's letter, either under the heading of public health or poor relief, I am not cer­
tain which). 

With respect to houses of refuge, also referred to by Mr. Groom, it appears by 
sections 4077, et seq., General Code, that these institutions cannot be regarded as in 
any sense pertaining to a township, being exclusively municipal in character. Sim·· 
ilarly he refers to infirmaries which are governed by sections 4089 to 4096, Gemiral 
Code, and under the supervision of the director of public safety. So also with regard 
to hospitals, provided for by section 4021, et seq., General Code. In this connection 
I may state that townships have certain powers with respect to some similar institu­
tions, ·but upon principles already laid down I would not regard this fact as ma­
terial. 

It is sufficient to state, I think, that the relief and support of the poor and the main­
tenance of the various institutions which I have just mentioned, constitute purely a 
municipal function. That a township may also be authorized or required to assume 
the discharge of these functions does not alter the case, for on the principles already 
laid down, if a given function is not exclusively a township function, and is therefore 
not cast upon a municipality, the corporate limits of which are cG-exten:;ive with those 
of a township, to the exclusion of other municipalities, it must be regarded as a "cor-
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poration purpoRe" and not as a "township purpose" within the mP:ming of the Smith 
law. 

A very doubtful question is presented by the third class of levies referred to in 
:\lr. Groom's communication, viz., IeviE's for salaries and expenses in connection with 
justices of the peace courts. Here another principle is brought into play. It appears 
that while justices of the peace are elected in townships, and while section 3.512, Gen­
eral Code, seems to be intended principally to preserve the township for the purpose 
of the election of justices and constables, yet a town ship as su!'h (meaning thereby a 
township, the corporate limits of which are not co-el'.iensive with those of a munici­
pality) is not authorized genemlly to levy taxes for the salaries and expenses of jus­
tices of the peace and constables, except that the township trustees must furnish the 
justices of the peace ·with a civil docket (section 1724, General Code). There are 
special acts regulating the courts of justices of the peace in certain cities, which usually 
provide that the fees of justices of the peace and constables shall be paid into the city 
treasury, and that such justices and constables shall be allowed certain salaries in lieu 
of fees. (See sections 1747 to 1806, inclusive, General Code, some of which have ap­
plication to Cincinnati.) Such local statutes, of course, prevail over the general pro­
visions of section 3512, General Code, and this is the case in Cincinnati. 

Section 1747, General Code, provides as follows: 

"In all townships, the boundaries of which are, or hereafter may be, 
wholly within the limits of the city of Cincinnati, there shall be fh·e justices 
of the peace, each of whom shall receive an annual salary of twenty-five hun­
dred dollars, seven hundred and fifty dollars each year for clerk hire and 
shall be provided with necessary blanks and stationery and such suitable 
office accommodations as the city council directs." 

This section has been repealed by the enactment of an act for the creation of a 
municipal court in the city of Cincinnati, but my understandinJ.?; is that the justices 
of the peace in office at the time said repeal went into effect are to serve out their un­
expired Lerms. Statutes li~e this take precedence of course, over section 3512, General 
Code, as already remarked, so that the di'sposition of the fees of justices instead of 
being made by ordinance as prescribed in the General Code, is made by the statute 
itself. 

Under these statutes, as distinguished from section 3512, General Code, I am of 
t.he opinion that the annual salaries payable to justices of the peace, and the other ex­
penses chargeable to the treasury of the dty of Cincinnati, under section 1747, General 
Code, do constitute "township purposes" within the mean~ng of ~eetion 5649-3a as I 
have interpreted it. 'Jhe justices of the peace are to be elected in townships under 
section 1747. The city must provide the ~pecified salaries and allowance for clerk hire 
as well as the office accommodations, etc., regardless of whether or not the fees collected 
by the justices of the peace, and paid into the treasury of the city, equal the burden 
thus cast upon the city. There! ore, it is immateiial in my mind that the city is to re­
ceive the benefit of the fees collected by the justices of the peace. In other words, the 
city of Cincinnati is directly charged by law with the burden of supporting the justices' 
courts. This burden must be borne through the exercise of the power of taxation. 
Such taxation would not be for a "corporation purpose," i'n my judgment, but would 
be for a "township purpose," ruthough the ordinary township would not be obliged to 
levy any taxes for such purpose!'. In a word, then, there exists in the township or 
townships included in the City of Cincinnati a "purpose" for which taxes must be 
colleeted, which is not common to all townships, and is not common to all municipal­
ities. 

I "ish to emphasize, that in concluding, that the city of Cincinnati is entitled to 
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levy for the support of justices' courts therein outside of the five-mill limitation. I 
am confining myself to an interpretation of section 1747, et seq., General Code, in con­
nection with the Smith law. I do not attempt to pass upon questions which might 
adse in a given case under section 3512, when a city whose boundaries are co-exten­
sive with those of a township might, by ordinance, provide for the salaries of justices 
of the peace, and for the disposition of their fees, nor do I pass upon questions re­
specting levies for the support of municipal courts and other specially created justices' 
courts. Each case, I apprehend, is to be governed by its own peculiar status and 
circumstanCP$, though I may hazard the general v~w that all municipal courts, as such, 
partaking, as they do, something of the nature of a mayor's court or poljce court, are 
to be regarded as departments of the city government and their support as consti­
tuting a "corporatfon purpose" within the meaning of section 5649-3a, General Code. 
But as stated, it would be perhaps better not to pass upon such questions without ex­
amining the municipal court acts themselves. 

Expressing no view, then, as to any general rule under section 3512, General Code, 
I conclude that under section 1747, et seq., General Code, in so far as their effect may 
be preserved during the terms of office of justices of the peace now serving in Cincin­
nati, the levy of taxes which the council of the city of Cincinnati must make in order 
to provide for the support of such justices of the peace is to be made outside of the 
five-mill limitation provided for by section 5649-3a, General Code, and inside of the 
two-mill limitation provided for by the same section. 

I may add that the general principle which I have accepted in the first part. of 
this opinion may have a very real and substantial application in other localities, though 
it does not appear to have such an application in the city of Cincinnati. For example, 
if at the time the boundaries of a municipal corporation become co-extensive with 
those of a township, there were liabilities of the township, as such, which the munici­
pality would, by virtue of section 3512, General Code, be obliged to assume, the levy 
of taxes by the council of the municipality for the purpose of discharging such liabil­
ities would clearly be levies for a "township purpose" within the meaning of the Smith 
law. 

1153. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

SINKING FUND COMMISSIONERS OF A CITY SCHOOL-HAVE NO CON­
TROL IN THE SELECTION OF A DEPOSITORY FOR SCHOOL MONEY 
UNDER THEIR CONTROL. 

'l'he sinking fund commissioners of a city school district have no control in the .qelec­
lion of a depository for money subject to their control. 

CoLUMBus, OHIO, September 14, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! acknowledge receipt of your letter of August 15 submitting for 
my opinion the following questions: 

"Is it legal for the board of sinking fund commissioners of a city board 
of education to deposit the funds in their charge in a bank situated outside 
state of Ohio?" 

''On May 27, 1913, you gave an opinion to this department to the effect 
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that moneys belonging to a board of education under the control of a board 
of sinking fund commil-~ioners Fhould remain in the ru,iody of the treasurer 
of the school district. Would the board of sinking fund commLo;;;ioners have 
any legal right to designate any particular bank in which the treasurer of the 
board should deposit the funds under the control of the board of sinking 
fund commissioners?" 

The opinion to which you refer in re~lity aru;wers your present question. School 
district sinking fund moneys belong in the custody of the school dibirict treasurer and 
where a depository is provided for the custody of moneys of the school district, the 
authority to designate the depository is that which the statutes pertaining to this 
subject themselves create, viz.: the board of education. I know of no authority what­
ever in the board of sinking fund commissioners of a city school district to control the 
selection of a depository for the moneys belonging to the sinking fund. 

1154. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

COKTRACTORS DOING COUNTY WORK-FILIXG OF A STATE:\IEXT 
MENTIONED IN SECTION 3 OF THE .MECHAKICS LIEN LAW WITH 
COUNTY COMMISSIONERS DRAWING ESTIMATES. 

Contractors doing work for a county are not required before drawing estimates, to jile 
with the county commissioners the statement mentioned in section 3 of the mechanics lien 
law, because that law has no application to such case; sections 8324 et seq., should govern 
in such case. 

CoLUMBUs, OHIO, September 14, 1914. 

HoN. EDwARD C. TURNER, Prosecuting Attorney, Columbus, Ohio. 

DEAR Sm:-I have your letter of July 17, 1914, wherein you state: 

"Under section 3 of the mechanics lien law, 103 0. L., 369-370, before 
a contractor may draw an estimate, he has to furnish various certificates, 
affidavits and statements, showing that all laborers, material men and sub­
contractors have been paid to date. 

"We find that to follow the provisions of the statute, it will not only 
require a great deal of unnecessary clerical work on the part of the county, 
but even if all the work be carefully done, and the biatements looked after, 
btill there is no assurance that the county will not still be liable to material 
men, subcontractors or laborers of whom the county happens to have no 
knowledge. On the other hand, the burden to contractors in paying their 
subcontractors, material men and other help, before drawing any money on 
an estimate, will result either in fraudulent statements, or the driving out 
of business of many contractors, with the consequent rise in cost of work to 
the county. 

"In order to meet this condition, and to provide for the same and that 
the mechanics lien law seeks to subserve, we have devised a form of bond to 
be given by a contractor, in lieu of the statements, certificates and affidavits 
required under the mechanics lien law. 

"As this is a matter of state wide importance, and as the practice through-
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out the state ought to be uniform, I am taking the liberty of submitting here­
with a copy of the form of bond that we are now using, and cordially invite 
any criticism or suggestion that your office may have to offer. 

"l:'nless it be pointed out wherein the taking of such a bond would be 
either illegal or of doubtful propriety, we shall attempt to devise a form of 
original bond which shall apply both to the performance of the contract and 
the payment of subcontractors, material men and laborers. 

"Any suggestion 1hat you or your office may have to offer will be thank­
fully received." 

Section 3 of the mechanics lien law of Hl13, 103 0. L., page 369, provides: 

"The original contractor shall, whenever any payment of money shall be 
become due from the owner, part owner, or lessee, or whenever he desires to 
draw any money from the owner, part owner, or lessee, under such contract 
or upon the written demand of any mortgagee, make out and give to the 
owner, part owner, lessee or mortgagee or his agent, a statement under oath 
showing the name of every subcontractor or laborer in his employ, and of 
every person furnishing machinery, material, or fuel, giving the amount, if 
any, which is due, or to become due, to them, or any of them, for work done 
or machinery, material or fuel furnished to him, which statement shall be 
accompanied by a certificate signed by every person furnishing machinery, 
material or fuel to him in Rubstantially the following form: 

"The undersigned certified that to date hereof, commencing on the 
____________ day oL ~ ______________ , he has furnished machinery, material, 
or fuel, as the case may be, to ________________________ , for constructing 
(altering, erecting, improving, repairing, removing, digging or drilling, as the 
case may be), a certain ______________________________ , situated on or 
around, or in front of the following described property: _________________ _ 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ and there is now due or owing to the undersigned the 
amount shown on the statement herein, (or the undersigned has been paid in 
full thereof, as the case may be), ______________________________________ . 

"And the original contractor shall also deliver to such owner, part owner, 
lessee or mortgagee, Aimilar sworn statements from each subcontractor, ac­
·companied by like certificates from every person furnishing machinery, 
material or fuel to such subcontractor. The owner, part owner, or lessee, or 
his agent, may retain out of any money then due, or to become due to the 
principal contractor an amount sufficient to pay all demands that are due or 
to become due to such subcontractors, laborers and material men, as shown 
by the contractor's and subcontractors' statement, for work done, or ma­
chinery, material, or fuel furnished, and pay said money to thell;l according 
to their respective rights, and all payments so made shall as between such 
owner, part owner, lessee, or mortgagee and such contractor, and as between 
such subcontractors and persons performing labor or furnishing machinery 
material or fuel, be considered the same as if paid to such original contractor. 
Until the statements provided for in this section are made and furnished in 
the manner and form as herein provided the contractor shall have no right of 
action or lien against the owner, part owner or lessee on account of such con­
tract, and the subcontractor shall have no right of action or lien against the 
owner, part owner, lessee or contractor until he shall have furnished such 
statements, and any payments made by the owner, part owner or lessee before 
such statements are made, or without retaining sufficient money, if that 
amount be due or it is to become due, to pay the subcontractor, laborers, or 
material men, a.s shown by the statements, shall be considered illegal and 
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made in violation of the rights d the persons intended to be benefited by this 
act, and the rights of such subcontractors, laborers and material men to a 
lien, shall not be affected thereby. If neither such owner, part owner or lessee 
nor his agent can be found within the county, then it shall not be necessary 
for the contractor or subcontractor to make out and deliver such statements, 
as a prerequiRite to the institution of proceedings under this act or other suit 
or proceeding. In order that the owner, part owner, lessee, mortgagee or 
contractor may be protected, he or his agent may at any time during the 
progress of the work demand in "\\Titing of the contractor or any subcontractor 
any or all statements herein provided for, which shall be made by the con­
tractor or subcontractor and given to the owner, part owner, lessee, mort­
gagee, contractor or his agent, and if such contractor or subcontractor fails 
to furnish such statements within ten days after demand is made, he shall be 
liable to such owner, part owner, lessee, mortgagee or contractor making such 
demand, each time he so refuses or neglects to comply with such demand 
occasioned by such neglect or refusal." 

When this section is read in connection with other sections of the same act, it 
becomes apparent that it applies only to work carried on by private agencies and not 
to work done by a public agency such as a township, municipality or county. Sections 
8324 et seq., General Code, which were left unaffected by the adoption of the mechanics 
lien law of 1913, provide a method whereby any subcontractor, material man, laborer 
or mechanic, who has performed labor or furnished material, fuel or machinery, or 
who is furnishing or is about to furnish any of these items for the construction of a 
public building, may obtain a lien upon the fund available for the construction thereof. 

The procedure for obtaining a lien upon such fund under sections 8324 et seq., is 
materially different from the procedure for obtaining a lien under the new mechanics 
lien law. It is sufficient to say, without going into an extended discussion of the 
various points of difference between these two laws, that sections 8324 et seq. do not 
requi,re a contractor before he can draw any money on his contract to file a l,ist of the 
names of every subcontractor or laborer in his employ and of every person furnishing 
material, machinery or fuel, or a statement of the amount due such persons in the 
construction of a public building, as is reqttired of a contractor under section 3 above 
quoted. 

The form of the bond that you have submitted to me is predicated upon the 
theory that the new mechanics lien law is applicable to work done by a county and 
that a contractor performing such work would have to comply with the provisions of 
section 3 of said law. As the provisions of said section are not applicable in such 
case, I am of the opinion that a bond of that kind would not subservc any useful 
purpose. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1155. 

TRUST COMPANIES, WHOSE B"VSINESS IN OHIO IS CONFINED MERELY 
TO LOANING l\IONEY ON REAL ESTATE, SHOlJLD PAY FEES PRO­
VIDED FOR IN SECTION" 736, GENERAL CODE. . 

Trust companies, whose business in Ohio is confined merely to loaning money on 
real estate, would be doing business in Ohio and should, therefore, pay the fee provided for 
in paragraph c of section 736, General Code. • 

CoLUMBus, Omo, September 21, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR:-On April 2, 1914, you made the following request for my opinion: 

"Please render to this office an opinion a.s to whether or not paragraph c 
of section 1, house bill 267, passed April 9, 1913, would apply to foreign trust 
companies whose business ip the state of Ohio is confined merely to the loan-
ing of money upon real estate security." · 

The act to which you refer is entitled "An act to provide for certain fees to be 
paid for corporations, associations and personce subject to inspection and examination 
by the superintendent of banks; also certain fees to be paid by foreign trust com­
panies; and for the disposition to be made of such fees," 103 0. L. 180. 

This act provides: 

"Section 1. That for the purpose of maintaining the department of the 
superintendent of banks and the payment of expenses incident thereto, and 
especially the expenses of inspection and examination, the following fees shall 
be paid to the ·superintendent of banks of Ohio: 

* * * * 
(c) "Each foreign trust company desiring and intending to do business 

in this state shall pay to the superintendent of banks a fee of fifty dollars for 
issuance to it of a certificate authorizing it to transact business in this state. 
Such fee to be paid before such certificate is issued." 

The provision for fees to be paid by trust companies is very broad. There is no 
implication even in this provision to the effect that the fee is one to be paid by trust 
companies which transact the ordinary trust business in this state. On the contrary, 
the language of the section is explicit that each foreign trust comapny desiring and 
intending to do business in this state shall pay the fee, and the only logical construc­
tion to give it is that every trust company desiring and intending to transact any busi­
ness in this state must pay the fee. 

Your inquiry is as to trust companies whose business in Ohio is confined merely to 
loaning money upon real estate; this would be doing business in Ohio, and would bring 
such companies under the provisions of this act, and they should pay the fee. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 



ATTORXEY GEXER.\L. 1239 

1156. 

ARCHITECTS E~IPLOYED BY BOARD OF AD~IIXISTRATIOX-PER CEXT. 
TO BE ALLOWED ARCHITECTS OX CERTAIX COXTRACTS-:\IODEL 
PLAX OF Bl:IJ,DJXG-CO~IPliTIXG OF ARCHITECTS' FEES. 

A contract between architects and the board of administration call.~ for S! per cent. of 
the contract price of building let under plans. At that time the board did not contemplate 
furnishing brick; at the time the contract .f(}r building was let, the board decided to furnish 
brick. Architects should be entitled to their percentage on the entire contract, inclusive of 
brick. 

The board of administrali= had architects make model plan of the building under 
contract. The board used said plans .for two buildings, the conlraclsfm· which were awarded 
the same day at different prices. Since it cannot be determined on which of said contracts 
the architects' fees were to be computed, it is only just and P.quitable that the mean between 
the two sums be the basis upon which to compute said fees. 

CoLUMBUs, Omo, September 21, 1914. 

HoN. A. V. DoNAHEY, Audiior of State, Columbus, Ohio. 

DEAR Sm:-1 am in receipt of your letter of August 15, 1914, wherein you state 
as follows: 

"Enclosed find agreement between the Ohio board of administration and 
Richards, J\lcCarty & Bulford, architects. 

"Richards, McCarty & Bulford filed in this office plans, specifications, 
estimates of cost and bill of material for a dormitory, designated as design 
'B-1.' with the understanding that the same were to be used for dormitories 
which might be built at some future time; the estimate of cost of said build­
ing being $76,000.00. 

"Two contracts were entered into on the same date-June 30, 1914-
one dormitory to be erected at the Institution for Feeble Minded for $57,285.00 
exclusive of the brick to be furnished by the state for $6,000.00, making a 
total cost of the building $63,285.00; and the other at the Ohio Hospital for 
Epileptics for $61,915.00, also exclusive of the brick for $5,185.00, making 
total cost of said building $67,100.00. 

"At the time the agreement was entered into with the architects, the 
hoard of administration did not contemplate the making of brick for state 
buildings. 

"The que~iion arises as to the manner in which the architects' fees should 
be computed, and your written opinion is respectfully requested on the follow-
ing: 

"1. Should the architects' fees be computed inclusive or excluRive of 
the bJick? 

"2. Should said fees be computed on each contract awarded; or, 
"3. Should said fees be computed on only .one contract, and, if so, which 

one; or, 
"4. Can the amount of the two contracts be added together and fees 

allowed on half of the total amount of the contracts?" 

The agreement between the Ohio board of administration and the architects in 
question, which you enclosed in your letter of inquiry, is dated l'\ovember 22, 1913, 
and is in the form of a letter from the Ohio board of administration to the architects 
in question. In such letter of agreement it is stipulated that the work is to be done 
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"on a basis of 3}% of the contract price, with an understanding that if supervision is 
required there will be additional charge. 

In order to get the exact facts relative to the understanding which the Ohio board 
of administration had when it entered into the contract with the architects in ques­
tion, I requested said board to advise me by letter concerning the same, and under 
date of September 12th, I receh·ed a letter from said Ohio boa;rd of administration, 
as follows: 

"In reference to the bill of Richards, McCarty & Bulford, architects, for 
plans and specifications for dormitory buildings, design B-1, now being erected 
at the Institution for Feeble :Minded and Hospital for Epileptics, we desire 
to say that tilt board purchased the plans outright on a basis of 3} per cent. 
of the contract price, with the understanding that it would erect one or a 
dozen buildings from the plans as it saw fit. As a matter of fact, two build­
ings were contracted for at the same time at different prices from these plans, 
and as a basis for p-ayment, the board took the average price. 

"At the time the board entered into this contract with the architects, 
it did not have a brick plant and did not contemplate the furnishing of brick 
for these buildings." 

Your first question is as to whether or not the architects' fees should be com­
puted inclusive or exclusive of the brick. 

My understanding of the facts is this: that the Ohio board of administration 
desired to have plans, specifications and estimates made of a. model dormitory which 
has been designated as design "B-1," which plans, etc., were to be used for the con­
struction of a building wheresoever the board should determine that such a building 
would be proper; that at the time that the contract with the architects was entered 
into the Ohio board of administration did not have in contemplation that it would fur­
nish any of the material to be used in said building, as it was authorized by law to do 
since, at that time, it did not have any facilities with which so to do; consequently, 
the condition surrounding the making of said contract was that the contract, when 
let, was to be for not only the labor but all of the materials which went into said build­
ing. Later, the Ohio board of administration, under authority of law, came into 
poss.ession of a brick making plant, and at the time that the contract for the building 
was entered into it was in a position to furnish the brick for said building. Since, 
however, the fees of the architects are to be based upon the con'tract price, it must, 
to my mind, have been in consideration that it was to be based upon the contract price 
for the entire building, including the brick, since it was not contemplated at the time of 
entering into the contract with the architects that the board of administration would 
furnish any brick for said building. I am, therefore, of the opinion that the archi­
tects' fees should be computed inclusive of the brick. 

Your next question is as to whether the said fees should be computed on each 
contract awarded or only one contract, and if so, which one? 

The facts, as 1 understand them, are these: that after the plans for the model 
dormitory were submitted to the Ohio board of administration, it decided to erect two 
dormitories in accordance with said plans; one at the Institution for Feeble ~finded, 
at Columbus, Ohio, and the other at the hospital for Epileptics, at Gallipolis, Ohio; 
that it advertised for bids on both of said institutions, and that on June 30, 1914, two 
contracts were awarded, one for the building at Columbus and the other at Galli­
polis. 

From the letter of the Ohio board of administration, copy of which is heretofore set 
forth, it appears that it was the intention of the board, and that it did purchase the 
plans outright with the understanding that it would erect one or a dozen buildings 
from the plans, as it saw fit; consequently, I do not believe that the fee should be com-
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puted on each contract awarded. The difficult question, however, arises as to which 
one of the two contracts awarded on the same day should be used in order to compute 
the architects' fees. One of the contracts for the building, as it appears in the letter, 
was awarded for 563,285.00 and the other for 867,100.00. Since, as I have before 
stated, I do not believe that the architects' fees should be based on both the contracts, 
and since it is impossible to say which contract for the building should be used as the 
basis upon which to compute the architects' fees, it would seem to me to be not only 
proper, but also legal, to add the amount of the two contracts together and to allow 
the fees on one-half of the total amount thereof, thuR striking a mean between the two 
contracts. If it were attempted to allow the amotmt on the lower contract it could 
well be argued that the fees should be as well computed on the higher. 

Since there is no way to determine on which of said contracts the fee should be 
computed, I am of the opinion, as before stated, that it is only just and proper to get 
a mean between the two contracts. 

1157. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BUDGET COMMISSION-EFFECT OF DECISION, STATE EX REL. POGUE 
VS. GR00:\1-WORK COMPLETED BY BUDGET CO:\i~IISSION PRIOR 
TO. SEPTEMBER 15, 1914-CHANGE OF PERSONNEL OF BUDGET 
C0:\1MISSION-PROSECUTING ATTORNEY MEMBER OF BUDGET 
COMMISSION. 

Where a budget commission has completed its work prior to September 15, 1914, 
leuies fixed in accordance uith its determinations are valid, notwithstanding the decision 
of Stale ex rel. Pogue vs. Groom, decided September 15, 1914, to the effect that the Kilpat­
rick law wa.s unconstitutional in so far as it changed the personnel of the budget commission 
by prouiding that the third member should be the city solicitor in certain counties, and a 
representative of the board of education in other counties, instead of the prosecuting attorney. 
The acts oft he budget commission, conslit1t1ed in accordance with the Kilpatrick act, are 
at least those of de facto officers and are valid as such; but as two members of the budget 
commissioners constitute a quorum, thai fact alone is probably sufficient to sustain such act. 

Where the work of the budget commission was unfinished on September 15, 1914, or 
where the commission had closed its work, but had not rerhtced allleuies, and therefore was 
liable to be reconrencd for the purpose of fully comphtiug its work, the prosecuting attorney 
must lake his place on the board and is entitled to participate in its further action; and 1j 
the budget commission, as it must now be coustiluled, determines to reconsider any action 
prior to September 15, 1014, it may do so awl act in such case de novo. Otherwise, how­
CL'cr, the work done. by the· budget commis~'ion 71rior to September Ui, 1014, though all the 
work of the commission was not completed o:" thai dale, would stand. 

CoLUMBUs, Omo, September 21, 1914. 

7' he ll ouorablc Tax Commission of Ohio, Columbus, Ohio. 

GEXTLE~u:x :-Your letter of Heptember 17th requests my op1mon upon the 
following questions whieh have arisen in view of the dceision of the Hllprcme eourt in 
the ease of Htn.te ex rei. Pogue vs. Groom, de!'ided September 15, HJ14: 

(1) \\'here :t budl!,et eommi.-;;ion haH eomplcted its work, eci1ificd its adion to 
the county auditor and haH adjoumcd prior to September 15, 1914, are the levies fixed 
in accordance "ith it~; determination valid, or must the budget corrunil;J;ion, the per-
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sonnel of which is fixed in accordance with the decision cited, convene and go over 
the same work in order to validate the tax levies. 

(2) The tax commission, in the exercise of its general powers, has a standing 
ordilr directed to county auditors (who are members of the budget commission) to the 
effect that when fixed by the budget commission the levies for a given county shall be 
sent to the commission for examination. If the commission finds that any of the levies 
so fixed in a given county exceed the limitations of the law, the attention of the local 
officials is called to the matter and the budget commission, if it has adjourned, is or­
dered to reconvene anti complete its work by correcting the erroneous levy. 

Where on September 15, 1914, certificates of local tax rates were in the hands of 
the commission for examination, as aforesaid, and the local budget commission had not 
certified the result of its work to the county auditor, in an official way, the figures sent 
to the tax commission being tentatively; and where, in such event, the commission 
subsequently finds the rates so tentatively determined, to be within the limitations 
of the law, may the prosecuting attorney insist upon his right to participate in the 
further action of the budget commission necessary in order to make the tentative ac­
tion final, and to certifiy the result to the county auditor? In so acting may_he insist 
upon the right to have a voice in the determination of the several rates de novo? 

Under the same circumstances outlined in the second question, except that the 
commission finds some of the rates to be excessive, is the prosecuting attorney's sub­
sequent action as a member of the budget commission confined to the correction of 
such excessive rates merely, oi: may he insist upon the right to participate in the deter­
mination of all the rates de novo? 

The case which you mention has not, at this writing, been reported. I find, how­
ever, that the supreme court has unanimously concurred in a journal entry which 
states the conclusion of law reached therein. This conclusion is that section 5649-3b, 
as amended in HJ13 and 1914, "is unconstitutional because of its provisions for the 
personnel of the budget commission; and that the acts amending section 5649-3b, 
insofar as they repeal original section 5649-3b of the Smith law, controls, and the 
prosecuting attorney of Hamilton county, who, as relator, claimed under said section 
5649-3b, is entitled to sit as a member of the budget commission to the exclusion of 
the defendant, who was the acting city solic"itor of the city of Cincinnati. 

This conclusion, then, involves, of necessity, the holding that at all times, both 
before and after the amendment of section 5649-3b, there has been, under the law, a 
tribunal known as the budget commission; and that its members were officers (for quo 
warranto would not lie except on the theory that ex officio membership on the budget 
commission constituted an office). That is to say, the law providing for the exis­
tence of the budget commission, as such, was at all times a valid law; but the amend­
ment with respect to the personnel of the budget commission, providing how one of 
its members should be by ex officio designation selected, was invalid. 

In this connection it is worth while, I think, to note that under both the original 
Smith law and the (in this respect) Kilpatrick act, two of the members of the budget 
'commission were the county auditor and the mayor of the largest municipality in the 
county, respectively. The change made by the unconstitutional amendment relate.d 
to the third member of the commission, and to his membership, only. 

My information is that nowhere in the state, outside of Hamilton county, at least, 
have prosecuting attomeys actively asserted the right to sit as the third member of 
the budget commisEion. In other words, since the Killpatrick law was passed, or 
rather since it went into operative effect, which did not occur until the year 1914, 
(State ex rei. Shreib vs. Milroy, 88 0. S., 301), and in every county in the state except­
ing Hamilton county, city solicitors or presidents of representatives of boards of edu­
cation, as the case may be, have been sitting as members of the budget commission, 
and budget commissioners so constituted have in many instances, as yolll' questions dis­
close, completed their work and placed the stamp of final approval upon levies sub-



ATTORNEY GEXERAL. 1243 

mitted to them and reviEed by them, "ithout any attempt on the part of the prose­
cuting attorney to sit as a member of the bud~!;et commisdon, or in any way to chal­
lenge the right of the dty f;o]icitor, or president or member of the board of education, 
so to do. 

The situation then affords a perfect example of a condition dealt with by the 
courts under what is known as the de facto doctrine. The condition may be abstractly 
described as follows: A certain office exists de jure, being the office of third member 
of the budget commiosion; an unconstitutional law fixes the manner of filling the office, 
and constitutes an amendment to a valid law providing a different manner for filling 
the same office; prior to the adjudication of unconstitutionality, the person fixed.upon 
by the unconstitutional amendment assumes the duties of his office and "ithout hin­
drance, acts as such officer. 

I refer the commission, generally, to chapter 15 of Constantineau on the de facto 
doctrine wherein this situation is exhaustively described, and the rule is laid down that 
one acting under such circumstances possesses all the characteristics of a de facto officer. 
The Ohio cases of ex parte Strang, 21 0. S. 610, Gitsky vs. Newton, 17 C. C. 484, and 
Kirker vs. Cincinnati, 48 0. S. 507, which may be examined "ith profit, are cited by 
the author in support of his text. 

Of course the rule is that the acts of a de facto officer are valid. This principle is 
founded on the fundamental consideration that the law contemplates that the office, 
as such, shall function and imparts to acts of the office, so to speak, validity in dis­
regard of the mere official title of one or more incumbents of the office. 

The same author has a chapter (26) on the subject of the application of the de 
facto doctrine to the acts of officials having to do with the assessment, levy and col­
lection of taxes. He states the prevailing rule in the opening section of that chapter, 
which is section 322, and justifies the statement that he makes by discussing decisions 
from practically all the states including certain cases from Ohio. He states the pre­
vailing rule to be that there is no distinction between the subject matter of taxes and 
other matters with respect to the application of the de facto doctrine. 

This rule seems to me to be founded in reason, and to have peculiar application 
to the matter of levying taxes, as distinguished from that of assessing given property 
or collecting a particular tax. Government cannot exist without the making of tax 
levies; and if the validity of the tax levy iR to depend upon such a conHideration as the 
official title of the persons who make the levy, when such title may depend, in tum, 
on such facts as failure to take an oath or to give a bond, the ridiculous consequences 
of departing from the de facto doctrine in such cases, at once appear. 

I am of the opinion, therefore, without further discussion, in answer to your first 
question, that where a given Budget Commission had completed its work, made its 
official certificate, and adjourned before the decision in state ex rei Pogue v8. Groom, 
above referred to, its acts must be regarded as, in all respects, valid, notmthl'tanding 
the fact that one of its members served as such by reason of ::m unconstitutional amend­
ment to the law providing for such budget commission. 

·Indeed, I am not sure that the de facto doctrine need even be involved in such a 
case. The original Smith law which, under the court's decision is to be regarded as 
having been the law all the time, provided in sedion 5649-3b thereof, as to the budget 
commission, that; "two members shall constitute a quorum." 

It is apparent, therefore, that the mayor and the county auditor, if they concurred 
in the determinations made by the budget commission, would have constituted a suf­
ficient commission, and their concurrent action would have been the action of the 
commiEsion under the 8mith law regardless of the participation of the city solicitor 
or president or member of the board of education, and regardless, also, of the non­
participation of the prosecuting attorney. 

For both reasons, then, I am clearly of the opinion, in answer to your first ques-
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tion, that tax levies certified to the county auditor, under the circumstances men­
tioned by you, are, in ail respects, valid. 

Your second question is more difficult of solution. Section 5649-3c, General Code, 
which was not involved in the case under discussion, provides in part that: 

"When the budget commissioners have completed their work they shall 
certify their action to the county auditor, who shall ascmtain the rate of taxes 
necessary to be levied upon the taxable property therein of such * * 
* * taxing district, returned on the grand duplicate, and place it on 
the tax list of the county. 

This statute is plain and unambiguous. The budget. commisSion is not to fix 
rates, but amounts. Of course, in fixing amounts the budget commission must ascer­
tain rates because it is the duty of the budget commission to enforce certain rate limi­
tations. The purpose of having the budget commission determine the amounts instead 
of the rates is clear, when other provisions of the Smith law are taken into considera­
tion. In all probability the amount of the duplicate in a given year will not be finally 
and absolutely fixed until after the time when the budget commission is supposed to 
complete its work. Therefore, a rate fixed by the budget commission might not pro­
duce the amount approved by the commission. In other words, the auditor is to 
figure such a rate as will produce the amount which the budget commission certifies. 

So, if the tax commission, as you state in your second question, has before it tables 
showing tax rates which purport to have been determined by the budget commissions, 
as such, it is clear that this fact affords no criterion to what has actually been done. 
What the commission has is undoubtedly estimates made by the county auditor based 
upon the work of the budget,commission. This point, however, is not so very material 
to the question at hand, and I mention it only in passing. 

Section 5649-3b of the original Smith law (as well as the amended section which 
is not different in that respect), proYides that: 

"The auditor shall be the secretary of the budget commissioners and shall 
keep a full and accurate record of their proceedings." 

Section 5649-3c, already quoted, provides, in addition to what has already been 
mentioned, as follows: 

"The budget commissioners shall examine such budgets and estimates 
prepared by the county auditor, and ascertain the total amount proposed to 
be raised in each taxing district for state, county, township, city, village, 
school district, or other taxing district purposes. If the budget commissioners 
find that the total amount of taxes to be raised therein does not exceed the 
amount authorized to be raised in any township, city, village, school district, 
or other taxing district in the county, the fact shall be certified to the county 
auditor. If such total is found to exceed such authorized amount in any town­
Ehip, city, village, school district, or other taxing district in the county, the 
budget commissioners shall adjust the various amounts to be raised so that 
the total amount thereof shall not exceed in any taxing district the sum auth­
orized to be levied therein. In making such adjustment the budget commis­
Fior:eJs m&y revise and change thP annual estimates contained in such budgets, 
and may reduce any or all the items in l!.ny such budget, but shall not increaoe 
the total of any such budget, or any item therein. The budget commissioners 
shall reduce the estimates contained in any or all such budget~ by such amount 
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or amount~< a~ will h1ing the total for en.eh town><hip, <·ity, dlla~e, ~rhool 

di~trict, or other taxing di~irict, within thr limit~ prm·idr<l hy lttw.'' 

I call attention to the following facts: 
(I) Tl1e budget commission is to revise the levies in the !ieveral taxing district•. 
(2) It is to keep a record of its proceedings. 
(3) Its crrtificute to the county auditor is to he made when the budg~t com­

mission has completed itR work. 

Considering all these factors together I have arrived at the conrlusion that the 
budget comnti~~ion does not perform a single function, so that nothing is complete, 
in the legal sense, until the certificate has been made fur all; but that there are dif­
ferent steps ::md processes in the work so that it is pos.•ible for final action to be taken 
on a given levy, for examplP, and a record of such a proceeding made before the final 
eertificate is isRued. 

Therefore, in a given ease if, prior to fleptember 15th the budget commission had 
fixed thr <Ounty levy, finally, Ruch act would f'land as a valid act of the budget com­
mlsswn. Whrn the prosecuting atton;ey supplants the other tltird member of the 
commission, aciing t•eder the I\ilpatriek law, thr commisf:ion may, of course, recon­
sidPr any action by it taken prior to its eertification and adjournment, and the prose­
cuting attomey is entitled to partieipate in such reconsideration. This consideration 
might go to the full extent of the commission's powers. That is to say when the 
prosreuting attorney takrs his seat on the board he may, in conjuw:tion with another 
member of the board, srcme a reconsideration of all that has been done, if sueh two 
members m:e so disposed. But unless there is sueh a recm:sidemtion I would be of 
the opinion that. Purh levies as had been finally fixed prior to the prosecuting attorney's 
entmnee into the board would stand as valid actions of the budget commission and 
could be certifird as ouch to the county auditor. 

Answering the various bmnches of your second quP.~tion, ;~peeifically, then, I am 
of the opinion that the fact that the tax comntission has a supposed table of tax rates 
or ce1iificate respecting the work of the budget eommisRion is not conclusive either 
way as to whether or not the work of the budget collllllission is so complete that the 
prosecuting attorney cannot, by securing reconRideration or othenvise, have any 
practical participation therein. If prior to the sending of the certificate to the com­
mission the budget <·ommission h!!.s made its certificate, under section 5649-3c, to the 
county auditor, and has adjourned, then if the tax commission finds no flaw in the 
levieP, thP pro~ecuting attorney can have Eothing whatever to do with the work of 
the budget commif'sion for this year. Tf, howevrr, under such circumstances, the 
commission finds that excessive levies have bern approvrd by the budget commission 
then, in my opinion, the certifcate :wd adjournment or the budget comntission have 
been premuture and the commi~·sion hus not "completed its work" within the meaning 
of seetion 5649-ac, for the reafon that it ha-; not discharged the po~itive duty ca't 
upon it by that fPction. l'nder t<uch circvmstanres the budget commission would 
have to rcconY!'l:e for the pmpm'e of correcting H'ch Ievie~ as ::reshown to be exceHSive. 
When 1 ccmn·eliC d for that purpose the budget commis~ion might unquestionably recon­
sider any other aetion that it had theretofore takm, hut unle~s such other action were 
reconsiderrd, the work already done would btand as final. 

If, on the other hm~d, the rom;ty auditor's certifeate to the tax commisFion repre­
::;entH merrly trntativr flgt'res P.dcpted by the hudgrt commission, and no certificate 
to the col'nty ::.nlitor, unlrr Fcetion 5649-:k, hrH been madP, thrn, of <·ourse, the pro~e­
eut il g at t on;py wm•l<i he rntitlPrl to p:>rt ieipate in such proceeding>; of the commiPsion 
a-; mifht 1 ncH:·Jily intrrn•1;r before adjournment of the ht·dget commission, e\·en 
thou~h all the lc·vies, :os trntatiw•ly determined upon, were approved by the tax com­
ml>o•on. He <·culd, thPrefore, whether the tax comntis.-;ion approved the tentative 
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figures of the budget commission or not, inRist upon a reconsideration, if another 
member of the budget commission should join with him; and under such reconsidera­
tion could assert his right to participate in the fixing of all the amounts to be levied. 
But without such a reconsideration the action of the budget commission, insofar as it 
was final, preceding the certificate, would stand as such without his participation, 
and he would be entitled to sign the certificate to the county auditor as to work done 
by the budget commission prior to his assumption of membership therein. 

I have tried to cover, in the above somewhat hastily prepared opinion, the various 
situations which you have in mind. I trust tht\t no difficulty ~will be encountered by 
the commission and the local taxing officers in adjusting circumstances to the recent 
decision of the supreme court. Very truly yours, 

1158. 

TIMOTHY S. HoGAN, 
Allorney General. 

RIGHT OF MAYOR OF A CITY HAVING NO POLICE FORCE TO ISSUE A 
WARRANT IN A STATE CASE, DIRECTED TO THE SHERIFF OF A 
COUNTY -RIGHT OF THE SHERIFF, CALLED ON BY CHIEF OF 
POLICE TO ASSIST IN MAKING AN ARREST, TO A FEE-COMPEN­
SATION OF ASSISTANTS USED BY CHIEF OF POLICE-AUTOl\IOBILE 
HIRE-POLICEMEN MAY RETAIN FEES RECEIVED IN STATE CASES. 

The mayor of a city having no police force cannot legally issue a warrant in a slate 
case directed to the sheriff of the county, for the reason that section 13500, General Code, 
makes special provision for a warrant iss-ued by an officer of a municipal corporation. 
The same rule applies to an ordinance case. 

If the chief of police called on the sheriff to assist in making an arrest in a stale case 
the sheriff is not entitled to an assistant' sfee, if the arrest was on view of the person violating 
such law. If not on view, the sheriff goes in his private capacity as as~islant only, and 
would, therefore, be entitled to receive and retain the fee allowed for an assistant. The 
same rule applies as to ordinance cases. 

If three assistants are used by the chief of police in the arrest of six people at the same 
lime, the total amount of assistants' fees, to-wit: 84.50, must be ditided among the defend­
ants whose arrest made the employment of such assistants necessary. 

If 86.00 was paid .for the use of an automobile to bring into court said six persons 
arrested at the same lime and place and for the same offense, the mayor ca11not legally allow 
86.00 in each case for transportation of prisoners, but is restricted to an allowance-of such 
expenses only as are actually incurred, and because of such transportation, the amount 
should be divided among the six cases. 

If 836.00 was collected of said six defendants, but only 86.00 disbursed for such 
transportation, recovery cannot be made by othe-r than the party who paid the money. 

The amount to be allowed for transportation of persons is one that rests within the 
discretion of magistrates, and it is not necessa.Ty that the chief of police or marshal use 
the cheapest, practical method of transportation, if the magistrate~ deems other method of 
transportation proper. 

Policemen, which likewise include chief of police, are permitted to retain fees received 
• for service in slate cases. The rule is otherwise relatit'e to ordinance cases by reason of 

section 4213, General Code. 
CoLUMBUs, OHio, September 2i, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Under date of May 15th, you request my opinion upon the fol­
lowing questions: 
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"First.-:\Iay the mayor of a city having no police court legally ksue his 
warrant in a state case directed to the sheriff of the county? If Raid sheriff is 
-required by law to serve said "\\Tit, would he be required to account to the 
sheriff's fee fund for the fees received for such service? 

"Sec011d.-May the mayor of a city having no police court legally issue 
his warrant in an ardinanee case directed to the sheriff of the county, and if 
said sheriff is required by law to serve same, shall he account to the sheriff's fee 
fund for the fees received for such service? 

"Third-If the chief of police calls on the sheriff to assist in making an 
arrest in a state case, is he entitled to an assistant's fee and must it be accounted 
for to the sheriff's fee fund if received? 

"Fourth-If the chief of police calls on the sheriff to assist in making an 
arrest in an ordinance case, is he entitled to an assistant's fee and must it be 
accounted for to the sheriff's fee fund if received? 

"Fifth-If three assistants are used by a chief of police in arresting six 
people at the same time, may 84.50 (81.50 for each assistant) as assistants' 
fees be legally taxed against each defendant in case of conviction? 

"Sixth-If $6.00 was paid for the use of an automobile to bring in'to 
court said six persons, arrested at the same time and place, and for the same 
offense, may the mayor legally allow 86.00 in each case for 'transportation 
of prisoners?' 

"Seventh-If $36.00 was collected of said six defendants but only six dol­
lars disbursed for such transportation, can finding for recovery be enforced 
against the parties receiving and retaining said moneys? 

"Eighth-Is a chief of police, or marshal, required to utilize the cheapest 
practical method of transportation in conveying a prisoner from the place of 
arrest to the magistrate, or may he legally be allowed for a swifter and more 
expensive (automobile) method of transportation? If allowed by the magis­
trate, in the absence of a gross abuse of discretion on the part of said magis­
trate in fixing the amount, can recovery be made by defendant who has been 
aFsessed and paid for same? 

"Ninth-If the city ordinances specifically pemut all policemen to retain 
their fees (fixed same as constables') will that include the chief and permit 
policemen to tax ('Osts in state and ordinance cases and retain same for their 
own use when collected of defendants?" 

With respect to your first question, the follmving sections of the General Code 
have bearing: 

"f-lection 134!J6. When an affidavit charging a person with the commis­
sion of !ttl offense is filed with a justice of the peace, mayor or police judge, 
if he has reasonable ground to believe that the offense charged hn.s been com­
mitted, he shall issue a warmnt for the arre~1; of the accused. 

"Section 13500. The warrant shall be directed to the sheriff or to any 
constable of the county, or, when it is issued by an officer of a municipal corpor­
ation, to the marshal or other police officer thereof and, by a copy of the affi­
davit inserted therein or annexed and referred to, shall show or recite the 
substance of the accusation and command such officer forthwith to take the 
accused :>,nd bring him before the magistrate or court i~Huing sueh warrant, 
or other magistrate of the eounty having eognizanec of the case, to be dealt 
with aecording to law." 

Heetion 13500 make~ special and, therefore, exceptional provi~ion for an officer of 
the municipal corporation by directing a warrant issued by such to be directed to the 
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marshal or other police officer of such municipal corporation. This proviSIOn Is m 
keeping with the general plan of the statutes, to confine, as far as possible, the ad­
ministration of such corporation. I am,. therefore, of the opinion that a mayor is 
without authority to issue a warrant, in a state case, to the sheriff. If a sheriff has 
performed such services therefor, he is not legally entitled to any fee therefor. 

Second Question. The answer to your second question follows from the argument 
applicable to the first question a fortiori. There is no authority, whatever, for the 
issuance of a warrant by a mayor to a sheriff in an ordinance case, and there is, nowhere, 
any provision for a fee for the performance of such a service. 

Third Question. There is no statutory authority allowing any fee, whatever, to 
the sheriff, as such officer, for assisting another officer in making an arrest. A chief 
of police, however, is entitled, under section 4534 of the General Code, to the same 
fees as are allowed sheriffs and constables in similar cases, when such chief of police is 
acting for the mayor's court. This, by reference to section 3347 of the General Code 
pertaining to constables' fees, would entitle the chief of police to $1.50 per day for an 
assistant in making an arrest in a state case. 

In this connection, section 13492, General Code, is of interest. This statute is 
as follows: 

"A sheriff, deputy sheriff, constable, marshal, deputy marshal, watchman 
or police officer, shall arrest and detain a person found violating a law of this 
state, or an ordinance of a city or village, until a warrant can be obtained." 

It being the duty of a sheriff, officially, to arrest anyone found violating a law of 
the state, it follows, since the greater includes the less, as a necessary consequence, 
that it is the duty of the sheriff to assist any officer in making an arrest, on view of 
the perpetrated act, when such sheriff is present at the time. In brief, if a sheriff is 
obliged to make the arrest in such instance, when acting merely as an assistant, he is 
performing the same substantial duty, only in a less degree. I see no reason why, 
when the sheriff acts as such assistant, he should be excluded from receiving the fee 
prescribed for actir:g as an assistant, from the chief of police. It is fundamental that 
an officer may not receive compensation in excess of his prescribed salary, for an act 
clearly within the scope of his duties. I am, therefore, of the opinion, that the sheriff 
in such case would not be entitled to retain, as his own, the fee prescribed for acting 
as such assistant. 

Section 2977 of the General Code .requires all fees received by law, as compensa­
tion, .for services by a sheriff, to be paid into the fee fund. Since such a fee would be 
received by the sheriff for compensation for a service enjoined upon him by law, I am 
of the opinion that in such instance, he should be required to pay such fee into ·the 
fee fund. 

However, I find no authority in the statutes, anywhere, requiring a sheriff to re­
spond to the call of a chief of police, when sen·ing a warrant in a state case. There 
is no official duty resting upon the sheriff, to O:ct as assistant to a chief of police, when 
making an aJTest not committed within the actual view of the sheriff. When a sheriff, 
therefore, is called upon to act as an assistant to a chief of police in such case, he is 
responding, merely, to an obligation resting upon him as a private individual. In 
such a case, I am of the opinion that he would be entitled to receive and retain the 
fee allowed for an assistant. 

FouTlh Question. The same argument applies, in this connection, as I have pre­
sented in answer to your third question, section 13492 luwing equal application to 
ordinance cases as well as state cases. :\ly answer to your fourth question is, there­
fore, the same as my answer to your third question, to wit, the sheriff is required to 
pay into his fee fund, the fee received for acting as assibiant in a case of violation on 
actual view, but entitled to retain the f~e when acting as an assi&iant in a case of vio-
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lation which was not committed in his presence. The fees received for this service, 
however, must of course be prescribed by ordinance. 

F1jth Question. A chief of police, by virtue of sections 4534 and 3347, above 
referred to, is entitled to 81.50 per day for each assistant used. By no mode of con­
struction, therefore, in the case presented by you, could a chief of police be allowed 
more than 81.50 for eaeh of the three assistants, and costs, in excess of this amount, 
in behalf of the chief of police, would be illegal. Each defendant, therefore, should be 
taxed that portion of the actual costs assessed, as may be proportionally attributed 
to him. In other words, the total amount assessed for assistants' fees, to wit, $4.50 
must be divided among the defendants whose arrest made the employment of such 
assistants necessary. I have so stated, in an opinion on similar facts, rendered to the 
village solicitor of Lisbon, Ohio, under date of October 6, 1911, which opinion appears 
on page 375 of the annual report of the attorney general, for the year 1911. I am as­
suming, in answering this question, that each of the defendants was separately tried. 

Sixth Question. The authorization of law for allowance by a mayor, of cost of 
transportation of defendants, by reference of section 4534 to section 3347 of the Gen­
eral Code, is as follows: 

"Section 3347. * * * Transporting and sustaining prisoners, 
allowance made by the magistrate, and paid on his certificate. * • " 

By this authorization, the magistrate is manifestly restricted to the allowance of 
such expense only as is actually incurred in transportation, it being left to his judg­
ment to allow even less if he thinks the cost unnecessarily excessive. It is incumbent 
upon the mayor, therefore, to divide the actual cost of transportation, when he sees 
fit to allow the total amount incurred among the defendants making such cost necessary. 

Seventh Question. If thirty-six dollars was collected against six defendants, when 
only six dollars was disbursed for their transportation, it is manifest that the amount, 
which was assessed in excess of that stated in your sixth question, was illegally assessed. 
Recovery can be had, of this excess amount however, only by the parties entitled to 
the same, to wit, the defendants against whom it was taxed, since no other party can 
establish a claim thereto. It has been suggested that section 286 of the General Code, 
authorizing recovery of public moneys illegally received Ly officials, and defining such 
public money to include all money received or collected, under color of office, under author­
ity of law, ordinance or otherwise, has bearing as amounting to a possible authorization 
of recovery of such illegally received moneys as those in question. I am of the opinion, 
however, that such a construction of the definition of the term "public money," in 
the statute, would operate to disregard, entirely, the word "public," as herein used 
and that such is not the intention of this statute. 

Eighth Question. The question of the amount to be allowed for transportation is 
one which rests within the discretion of the magistrate, and his judgment must be 
allowed to prevail, in the absence of a clear case of gross abuse of discretion on 
the part of such magistrate in fixing such amount. The question of whether or not 
an automobile is a proper method of transportation, in a particular case, therefore, is 
to be determined by that official, and his judgment must be exercised with reference 
to the particular facts and circumstances attending the case. 

Ninth Question. In former opinions I have advised that policemen are permitted 
to retain fees received for services in state cases and this ruling, of course, included a 
chief of police, where that official himself performed the services. In ordinance cases, 
all fees received by either the chief of police or a patrolman must be paid into the city 
treasury by virtue of section 4213 of the General Code, providing that all fees per­
taining to any office shall be paid into the city treasury. 

6-Yol. II-A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



1250 ANNUAL REPORT 

1159. 

RIGHT OF MEMBER OF THE BOARD OF SINKING FUND TRUSTEES TO 
SELL GOODS TO A CITY-RIGHT OF A PERSON WHO OWNS STOCK 
IN A CORPORATION TO SELL TO A CITY, TO ACT AS SINKING FUND 
TRUSTEE. 

1. A member of a board of sinking fund trustees, who acts as agent of a corporation 
selling goods to the city, may or may not act in violation of section 12910, General Code, 
depending upon the special facts of the case. 

2. It is a violation of law for a person who owns stock in a corporation that sells to 
a city, to act as sinking fund trustee. 

3. · This is also true with respect to a person who is a director in a corporation that 
sells to the city and at the same time is a member of the sinking fund trustees. 

CoLUMBUs, OHio, September 21, 1914. 

RoN. A. J. LAYNE, City Solicitor, Ironton, Ohio. 
DEAR Sm:-Under date of July 20th, you request my opinion upon the following 

questions: 

"1. Whether it is a violation of the law for sinking fund trustees to act 
as agents of a corporation selling goods to the city; and 

"2. Is it a violation of the law for a person, who owns stock in a corpo­
ration that sells to the city, to act as a sinking fund trustee, without his being 
an active agent of the corporation; and 

"3. Is it a violation of the law for a person who is director in a private 
corporation that sells to the city to act as a director of said corporation with­
out his having any other official relationship to the corporation, and at the 
same time to act as a member of the sinking fund trustees of said city?" 

Sections 12910 and 3808 of the General Code are as follows: 

"Section 12910. Whoever, holding an office of trust or profit by elec­
tion or appointment, or as agent, servant or employe of such officer or of a 
board of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, village, 
board of education or a public institution with which he is connected, shall 
be imprisoned in the penitentiary not less than one year nor more than ten 
years. 

"Section 3808. No member of the council, board, officer or commis­
sioner of the corporation, shall have any interest in the expenditure of money 
on the part of the corporation other than his fixed compensation. A viola­
tion of any provision of this or the preceding two sections shall disqualify 
the party violating it from holding any office of trust or profit in the corpo­
ration, and shall render him liable to the corporation for all sums of money, 
or other thing he may receive contrary to the provisions of such sections, and 
if in office he shall be dismissed therefrom." 

There can be no question that a member of the board of sinking fund trustees of 
a city holds an office of trust in ~ municipality. The statute in its terms has a very 
broad and sweeping meaning. The acts comprehended by it, however, were held 

invalid under common law rules, and there is some question as to whether or not the 
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provision is to be deemed much more than declaratory of the common law. Under 
the common law rule interests of a certain nature were deemed to be excepted as not 
presenting a situation which might be deemed contrary to public policy. 

See 29 Cyc. 1435. 
15 Amr. Eng. Enc. 977. 

While to my mind there cannot be much doubt that a person who acts as agent 
of a. corporation whilst occupying the position of sinking fund trustee must necessarily 
be pecuniarily interested in the sale of the goods, nevertheless, the word "interested" 
may cover such a. range of shaded meanings, and the word "agent" being a term of 
such broad comprehension, I hesitate to give a definite and sweeping answer to your 
question without knowing the exact facts of the situation. If the agent in question 
has a pecuniary interest in the deal, your question clearly must be answered in the 
affirmative. If such is not the case, however, I would prefer to have the knowledge 
of the situation preliminary to drawing a definite conclusion. 

In answer to your second question, I beg to say that this department has always 
held to the opinion that a stockholder in a corporation which sells to a city, has such 
an interest in the sale as amounts to a violation of section 12910, when said stock­
holder holds an office of trust in the municipality. I am, therefore, of the opinion 
that your second question must be answered in the affirmative. 

A fortiori, since a director in a corporation must hold stock in a corporation, your 
third question must also be answered in the affirmative. I am also of the opinion 
that section 3808 would also be violated in each of the last two questions submitted. 

1160. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

STATE AGRICULTURAL COMMISSION-RIGHT TO PURCHASE REAL 
ESTATE FOR THE PURPOSE OF REFORESTATION AND FOR ESTAB­
LISHING GAME PRESERVES. 

In the absence of an appropriation therefor, the state agricultural commtsswn is 
without legal authority to purchase real estate for the purpose of reforestation and for estab­
lishing game preserves under the so-called agricultural commission act, and the hunters' 
license act, which said acts are found in 103 0. L., 304- and 117. 

CoLUMBus, OHIO, September 21, 1914. 

HoN. BENJ. Ji'. GAYMAN, Secretary Agricultural Commission of Ohio, Columbus, Ohio. 

DEAR SI R:-Under date of August 13th you submitted to this department for an 
official opinion, the following request: 

"The agricultural commission of Ohio is working out a forest policy for 
the state of Ohio, and among other things it desires to do is to purchase land 
for the purpose of reforestation and for establishing game preserves under the 
so-called 'hunter's license law.' 

"The agricultural commission act evidently intended to give the agricul­
tural commission of Ohio authority to purchase lands for such purposes as 
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may be necessary in the development of the forest and agricultural resources 
of the state. 

"Will you kindly give the commission an opinion at the earliest possible 
date whether it ha8 legal authority to purchase real estate under the so-called 
agricultural commission act and the hunter's license act?" 

Under date of April 15, 1913, the general assembly of Ohio passed the agricultural 
commission act. This act is found at page 304 of the 103rd volume of Ohio laws. 
Section 1 thereof provides that there shall be an agricultural commission of Ohio and 
provides the manner of the appointment of the members thereof. Section 11 of said 
act provides that the agricultural commission shal\ succeed to and be possessed of the 
rights, authority and powers now exercised by cer: >in boards, as follows: 

"The agricultural commission shall succee<' to and be possessed of the 
rights, authority and powers now exercised by the state board of agriculture, 
the secretary of the state board of agriculture, the board of live stock com­
missioners, the board of control of the state agricultural experiment station, 
* * * the commission of fish and game * * *. The commission shall 
also succeed to and be in control of all records, land, moneys, appropriations 
and other property, real or personal, now and hereafter held for the benefit of 
said respective departments of the state government, the same to be held in trust 
for the state of Ohio * * *, and the commission is further authorized and 
empowered to establish such other bureaus and departments as it deems 
necessary." 

Section 93 of said act provides for maintenance of the Ohio agricultural experi­
ment station, as follows: 

"The agricultural commission shall maintain a state agricultural experi­
ment station for the prosecution of practical and scientific research in agri­
culture and forestry and the development of the agricultural resources of the 
state. It shall be known as the 'Ohio Agricultural Experiment Station.' " 

Section 110 of said act provides that the agricultural commission shall investigate 
into and asE>ist in the development of the forests of the state, as follows: 

"The agricultural commission shall carefully inquire into the character 
and extent of the forests of the state, the causes of their waste and decay, 
and methods for their preservation and development. It shall conduct 
investigations in the several sections of the state, determine the species of 
valuable trees best suited to grow on the various kinds of soil, and ascertain 
the best methods and cost of the propagation, planting and cultivation of 
wood lots and plantations. It shall determine the average rate of growth of 
the various species of trees and the relative values of different kinds of timber 
for domestic and commercial purposes, and conduct experiments for the pur­
poses of increasing durability of the various kinds of w-ood; determine the 
kind of trees and shrubs best suited to different localities for wind-breaks and 
shelter, and for beautifying grounds, and ascertain the best method of plant­
ing and managing ~hem.'' 

Section 111 of said act provides that the agricultural commission may co-operate 
with the department of agriculture of the United States as follows: · 

"The agricultural commission may co-operate with the department of 
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agriculture of the l:nited States in conducting such portion of the work men~ 
tioned in section 110, as mny be agreed upon by the agriculturarcommission 
and such department of agriculture." 

For promoting any part of the public welfare that comes under the supervision 
and control of the agricultural com:mission, section 13 of said act provides as follows: 

"The agricultural commission may accept and hold on behalf of Ohio any 
grant, gift, devise or bequest of money or property made to or for the use of 
the commission or for promoting any part of the public welfare that shall be 
under the supervision and control of the commission. The agricultural com~ 
mission shall have full power to contract for and carry out the terms and con­
ditions of any devise, grant, gift or donation that may be made for the purpose 
of carrying out the objects and purposes of this act." 

Section 96 of said act provides that the title of all lands for the use of the experi­
ment station shall be conveyed to the state in fee simple, as follows: 

· "The title of all lands for the use of the experiment station shall be con~ 
veyed in fee simple to the state, but no title shall be conveyed for such pur~ 
poses unless the attorney general is satisfied that it is free from defects and 
incumbrances." 

The foregoing quoted sections relate to the duties _and power of the agricultural 
commission in the matter of making prosecutions of pmctical and scientific research 
in agriculture and forestry and the development of the agricultural resources of the 
state. 

Section 1390 of the General Code, as amended in the act creating the :J.gricul­
tural commission of Ohio, above referred to, and found at page 329 of the 103 Ohio 
Laws, provides for the protection, propagation and preservation of" birds, animals and 
fish as follows: 

"The agricultural commissiOn shall have authority and control in all 
matters pertaining to the protection, preservation and propagation of song 
and insectivorous birds, game birds, game animals and fish within the state 
and in and upon the waters thereof. It shall enforce by proper legal action or 
porceeding the laws of the state for the protection, preservation and propaga­
tion of such birds, animals and fish; shall establish fish hatcheries and pro~ 
gate fish therein or in any other manner for the waters of the state, and, so far 
as funds are provided therefor, shall adopt and carry into effect such measures 
as it deems necessary in the performance of its duties." 

Section 3 of the hunter's license law, passed April 18, 1913, and found at page 
717 of the 103 0. L., provides that the quarterly report of licenses issued, shall be made 
by those issuing the same to the commissioners of fish and game, and further provides 
as follows: 

"* * * the moneys received as license fees other than the amounts 
paid to clerks as their fees, which shall be paid into the state treasury to the 
credit of a fund which is hereby appropriated for the use of the commissioners 
of fish and game in the preservation and protection of birds, game birds, game 
animals and fish. At least fifty per cent. of the money arising from all such 
licenses shall be expended by the commissioners of fish and game for the pur­
chase and propogation of game birds and game animals to be used in r~ 
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stocking sections where a scarcity of such birds exist and for establishing 
game preserves, and the commissioners of fish and game are hereby empow­
ered with the consent of the owners, to organize such lands so bounded that the 
same may be conspicuously posted as such, into state game preserves under 
rules and regulations to be adopted by the said commissioners and employ 
on such preserves a keeper or warden at such salaries and with such duties as 
may be prescribed by the said commissioners. And it shall be unlawful for any 
person at any time on any such game preserves, conspicuously posted, or 
with knowledge that the same is a game preserve, to hunt, kill or pursue any 
game birds or game animals." 

By way of summary, it is to be noted that the foregoing sections authorize the 
agricultural commission of Ohio to establish such bureaus and departments as it "deems 
necessary for carrying out the purposes of the agricultural commission act. Two of 
the principal purposes of said act as specified in section 93 thereof, supra, provides 
for the prosecution of practical and scientific research in agriculture and forestry and 
the development of agricultural resources in the state. For carrying into effect such 
purposes, section 13, supra, of said act., distinctly empowers the commission to accept 
and hold any grant, gift, device or bequest made to or for the use of the commission 
for promoting any part of the public welfare that shall be under the supervision and 
control of the commission. Further, the agricultural commission shall have full power 
to contract for and carry out the conditions of any device, grant, etc., that may be 
made for carrying out the objects and purposes of this act. Section 96, supra, of said 
act, distinctly provides that the title of all lands for the use of the experiment station 
shall be conveyed in fee simple to the state, etc. Section 13, supra, specifically says 
that the commission may accept grants for the accomplishment of the purposes enum­
erated in the agricultural' commission act. Section 1390 of the act, supra, relating to 
the protection, etc., of birds, animals and fish, does not carry any provision relating 
or looking to the accepting of grants or the taking of title of lands and likewise section 
3 of the hunter's license act, which is above quoted, does not provide for acquiring 
any grants of or title to lands, but on the contrary, merely provides that privately 
owned lands may be organized into game preserves for the propagation and protec­
tion of wild game and wild animals. 

However, coming to the matter of appropriations for the purchase of lands, I 
find that the legislature has failed to make any appropriation to the state board of 
agriculture for that purpose. Prior to the installment of the budget system, detailed 
appropriations were made for the purchase of land by the legislature to the respec­
tive state boards or departments, when such boards or departments were desirous of 
purchasing land. Now under the present budget system, such appropriations are 
made in bulk and as before stated, such appropriation has not been made by the legis­
lature to the state agricultural board for the purchase of any land whatever, to say 
nothing concerning the matter of any appropriation for purchase of lands for the pur­
pose set forth in your inquiry. 

Therefore, in the absence of such appropriation, in answer to your specific question, 
I am of the opinion that the agricultural commission is without legal authority to 
purchase real estate under the so-called agricultural commission act and the hunter's 
license act referred to in your inquiry. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1161. 

CO~STRUCTION OF WATER FILTRATION PLANT-BOARD OF TRUSTEES 
OF PUBLIC AFFAIRS-CONTRACT-PAYMENT OF ATTORNEY'S FEES 
BY VILLAGE-CONTRACTOR'S SURETY. 

Where the board of trustees of public affairs of the uillage, acting under the authority 
of the uillage council entered into a contract for the construction of a water filtration plant, 
and where later an abandonment of the contract by the contractor, the board of trustees of 
public affairs entered into a contract with an attorney to pursue the rights of the uillage 
against the contractor's surety, that the fees of said attorney are to be paid out of the general 
funds of the uillage, and not out of the fund created by the issue of bonds for the construction 
of the water filtration plant. 

CoLUMBus, OHio, September 21, 1914. 

RoN. F. H. PELTON, Solicitor for Village of Willoughby, Society for Sauings Bldg., 
Cleveland, Ohio. 

DEAR Srn:-As previously ackn.owledged, I have your favor of August 11, 1914, 
asking opinion of me on question stated by you as follows: 

"The village of Willoughby, through its board of public affairs, entered 
into a contract for the construction of a water filtration plant; the council 
giving the board full power to handle the entire matter. The board, because 
of the contractor throwing up the work was compelled to employ an attorney 
who rendered considerable service. Has the board authority to pay for these 
services out of the fund raised to build this plant, or must they be paid for 
out of the general fund of the village?" 

By later communi,'Cation from you I am advised that the money for the construc­
tion of the filtration plant, mentioned by you in the statement of the above question 
was raised by a bond issue authorized by a vote of the people. You also advise that 
an ordinance was then passed by the village council authorizing the board of trustees 
of public affairs to advertise for bids and enter into contract for and on behalf of the 
village for the construction of the plant, and the purchase of machinery and power 
therefor. Said ordinance further provided as follows: 

"and said board is hereby authorized to do all things necessary for and in the 
name of said village for the completion and op€ration of said water filtration 
plant." 

With respect to the circumstances under which the attorney, the payment of whose 
fees is here in question, was hired, you say: 

"On August 1st, of last year, the general contractor drew his July esti­
mate of several thousand dollars and left town between two days, leaving the 
work at a standstill, and immediately following which, about SG,OOO.OO of 
liens were filed against the funds in the hands of the village. The bonding 
company did not show any inclination to do anything until forced to do so 
by the attorney who was employed. These circumstances required the attor­
ney to take over practically the entire account and payments of balances of 
money; particip;ttion in several suits growing out of the matter, in one of 
which a considerable sum of money was obtained from the bonding company 
because of the expenses incurred; the whole matter being so handled that the 
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village was put to no extra expense by reason of said abandonment of the con­
tract by the contractor, except the fees of the attorney as aforesaid." 

You state that there is no dispute or question about the amount of the attorney's 
fee, nor as I interpret your question, is there any question made with respect to the 
validity' of the attorney's employment by the board of trustees of public affairs. This 
being so, it is not necessary for me to enter into any consideration of the question of 
the legality of such employment by the board, or concerning the power of the village 
council to delegate to such board the right which the council undoubtedly had to em­
ploy an attorney under the circumstances mentioned in your communication, under 
section 4220, General Code, which provides as follows: 

"When it deems it necessary, the village council may provide legal counsel 
for the village, or any department or official thereof, for a period not to exceed 
two years, and provide compensation therefor." 

The power of a municipality to construct a water filtration or purification plant 
is included within its power to construct water works generally, and in adtlition to 
statutory authority for the construction of water works, section 3939, General Code, 
prov~des that municipal corporations may issue and sell bonds for certain specific 
purposes, subdivision 11 of said section providing as follows: 

"for erecting and purchasing waterworks for supplyint!; water to the corpora­
tion and the inhabitants thereof." 

The money raised and placed in the fund by the issue and sale of bonds under this 
section for any of the specific purposes therein mentioned, must be used solely for the 
particular and specific purpose for which the bonds were issued and sold. In this 
case the bonds ·were issued and sold for the specific purpose of raising money for the 
construction of a filtration plant and the purchase of machinery and power therefor 

Section 3804, General Code, provides as follows: 

"When any unexpended balance remaining· in a fund created by an issue 
of bonds, the whole or part of which bonds are still outstanding, unpaid and 
unprovided for, is no longer needed for the purpose for which such fund was 
created, it shall be transferred to the trustees of the sinking fund to be applied 
in the payment of the bonds." 

It therefore follows, that if there is now any money in the fund created by the 
issue and sale of bonds for the construction of this water filtration plant, which has 
not been expended, and which is not needed for the primary purpose for which the 
same was raised, such unexpended balance should be turned over to the trustees of 
the sinking fund to be held by them and applied to the payment of the bonds. It 
follows from this, that there is no authority for paying the attorney's r"ees from the 
fund created by the issue and sale of bonds for the construction of this plant, and this 
conclusion likewise follows from a consideration that the board of trustees of public 
affairs is but an authorized agency of village government, and that the conditions 
which called for the employment of an attorney affected the interest of the village as 
a whole. That this is true, under circumstances of this kind, is a matter of legisla­
tive recognition in the provisions of section 4220, General Code, which authorizes the 
village council to appoint legal counsel for any department or official thereof. 

I am of the opinion, therefore, that there is no legal warrant for paying the at­
torney's fees in question, other than out of the general fund of the village. 
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As before indicated herein, no opinion is here ventured as to the power of the 
board of trustees of public affairs to enter into the contract for the legal services ren­
dered, nor as to the validity of said contract in any other respect, but assuming the 
validity of the contract, I am of the opinion that the fees of the attorney can only be 
paid out of the general fund of the village. 

1162. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Alt!YT'ney General. 

A PERSON APPOINTED AND ACTING AS HEALTH OFFICER IN A VILLAGE 
MAY BE APPOINTED SUPERINTENDENT OF WATER WORKS OF 
SUCH VILLAGE-RIGHT OF THE HEALTH OFFICER OF A VILLAGE 
TO BECOME SUPERINTENDENT OF PUBLIC WORKS ON TER~UNA­
TION OF HIS SERVICE AS HEALTH OFFICER. 

1. A person who has been appointed and is acting as health officer in a village, is 
not ineligible because of that fact to appointment as superintendent of the water works of 
such village. 

2. A health officer of a village is not precluded by the provisions of section 12912, 
General Code, from accepting an appointmept as superintendent of the public works of 
said village immediately upon the termination of his service as such health officer. 

CoLUMBus, Omo, September 21, 1914. 

HoN. NEWTON 0. MoTT, City SolicitiYT, Geneva, Ohio. 

DEAR Sm:-I have your letter of August 1, 1914, in which you inquire whether 
C. D. Adams, who was appointed health officer of the village of Geneva January 1, 
1914, may resign that office and accept appointment or employment as superintendent 
of the village waterworks under the board of public affairs. 

In your opinion you call attention to section 12912, General Code, and State vs. 
Wichgar, 27 C. C., 743. Section 12912 reads: 

"Whoever, being an officer of a municipal corporation or member of the 
council thereof or the trustee of a township, is interested in the profits of a 
contract, job, work or services for such corporation or township, or acts as 
commissioner, architect, superintendent or engineer, in work undertaken or 
prosecuted by such corporation or township during the term for which he was 
elected or appointed, or for one year thereafter, or becomes the employe of the 
contractor of such contract, job, work or services while in office, shall be fined 
not less than fifty dollars, nor more than one thousand dollars or imprisoned 
not less than thirty days nor more than six months, or both, and forfeit his 
office." 

This section was formerly 6976, R. S., was under consideration in the Wichgar 
case, and my predecessor on January 21, 1910, (see opinions of attorney general, 1910-
1911, page 1032) expressed himself as follows: 

"On the familiar grammatical principle that qualifying words and phrases 
should be regarded as modifying the next preceding word or phrase susceptible 
to qualification, it would have to be decided that the last mentioned phrase 
was the one to which the general assembly intended liinitation as to time to 
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apply. In other words, the prohibition against acting as commissioner, 
architect, etc., is not limited to one year after the expiration of the term but 
it is against so acting in any work undertaken within the year." 

He further states: It is, therefore, my opinion that present section 6976 should 
be read as follows: 

"An officer or member of the •council of any municipal corporation 
* * * who is interested, directly or indirectly, in the profits of any con­
tract * * * for a corporation shall be fined. And if such officer, etc., acts 
as commissioner, architect, superintendent or engineer in any work which, 
during the term for which the officer was elected or appointed, or for one year 
thereafter, is or has been undertaken or prosecuted by the corporation, he 
shall be fined." 

There being no substantial change in the last codification and section 12912 being 
a substantial copy of 6976, construed by Mr. Denman, I can see no reason for re­
viewing his opinion especially as the construction given Mr. Denman seems to be in 
all respects correct. However, this does not specifically answer your question. 

The first part of section 12912 cannot be considered as covering your query as it 
is limited to being interested in the profits of a contract, job, work or services for such 
corporation, and it is sufficient to say that this paragraph refers and refers only to an 
interest in profits of the character mentioned while acting as a municipal officer, and 
that the phrase "or for one year thereafter" has application to acting as commissioner, 
architect, superintendent or engineer in work undertaken or prosecuted by the cor­
poration during the term for which the office was held. 

Attention is called to the language "undertaken or prosecuted," as applicable to 
the matter in hand. Assuming that the waterworks of .the village of Geneva were 
installed and in operation prior to January 1, 1914, it cannot be concluded that they 
were either "undertaken" or "prosecuted" afte:r: that date. They were "operated" 
after that date; their construction had been undertaken and prosecuted prior thereto. 

Again taking into consideration the objects of section 12912 and the relationship 
between a health officer and the village waterworks, or its management, and we can 
see no incompatibility between the two positions, no condition wherein the person 
holding the one office might arrange for the securing of the other to the injury or dis­
advantage of the city, and cannot conceive any reason why the holder of either of 
these offices should be precluded from taking or accepting the other for one year after 
the expiration of his term of office. 

There being no reason for a law to cover this matter and the language used as 
above quoted not clearly covering the situation presented, as would have been the 
case had the word "operated" been used instead of "undertaken" or "prosecuted" or 
as an addition thereto, I am constrained to the conclusion that section 12912 does 
not prohibit Mr. Adams from resigning as health officer one day and accepting an 
appointment as waterworks superintendent immediately. 

Believing this will answer your question, I am, 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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1163. 

A HIGH SCHOOL DIPLO~IA IS NOT LEGAL IF THE PERSON WAS NEVER 
A ME:\IBER OF A IDGH SCHOOL OR NEVER PERFOR:\IED THE WORK 
\VHICH WOLTLD ENTITLE HDI TO A DIPLO:\IA. 

A high school diploma is not legal which is granted to a person who was never a mem­
ber of the high school which granted the diploma and if the person had never performed the 
work required by the curriculum of the said high school, or any part of il, or its equivalent, 
and never did any regular school work beyond the grade schools. 

CoLUMBus, Omo, September 21, 1914. 

HoN. R. H. PATCHIN, Prosecuting Attorney, Chardon, Ohio. 

DEAR SIR:-Under date of May 13, 1914, you submitted for an opinion the fol­
lowing request: 

"A situation has arisen in our county which appears to demand an opin­
ion from your department, and inasmuch as I have been requested to present 
the matter for your consideration, will you kindly inform me if a regular high 
school diploma granted in this state under the following conditiooo is legal? 

"1. The person to whom the diploma was granted was never a member 
of the high school which granted the diploma, nor of any other high school. 

"2. This person had never done the work required by the curriculum 
of the high aschool nor any part of it, nor its equivalent, having done no reg­
ular school work beyond grade work. 

"3. The grantee was a member of the board of education which granted 
the diploma. 

"4. Two members of the board of education did not know of the grant­
ing of the diploma for more than a year and a half after it was granted. 

"5. The person to whom the diploma was granted must have been one 
of the three necessary for a quorum. 

"6. The person to whom the diploma was granted was clerk of the 
board of education at the time the diploma was granted, but the diploma . 
does not have his signature as clerk, but that of another member who signed 
as clerk pro tern." 

I talce it for granted that your request concerns diplomas which were granted 
under the section of the General Code relating to the subject-matter of schools and 
attendance, as the same existed prior to the recently adopted school code. The sec­
tions of the General Code relating to the subject-matter of schools and attendance 
embraces sections 7644 to 7761 of the General Code, inclusive. Many of these sec­
tions were amended and supplemented by the general assembly at the special session 
thereof, commencing January 19, 1914, and are found in 104 0. L. Said amended 
sections, however, havo not been in existence a sufficient length of time to have had 
any diplomas granted or issued thereunder, and I will therefore consider said sections 
as the same existed prior to their last amendment. 

Section 7649 of the General Code, defines a high school as follows: 

"A high school is one of higher grade than an elementary school, in 
which instruction and training are given in approved courses in the history of 
the United States and other countries; composition, rhetoric, English and 
American literature; algebra and geometry; natural science, political or 
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mental science, ancient or modern foreign languages, or both, commercial 
and industrial branches, or such of the branches named as the length of its 
curriculum makes possible. Also such other branches of higher grade than 
those to be taught in the elementary schools, with such advanced studies and 
advanced reviews of the common branches as the board of education di­
rects." 

Section .7656 of the General Code, prior to its last amendment in 104 0. L., pro­
vided as follows: 

"A diploma must be granted by the board of education to any one com­
pleting the curriculum in any high school, which diploma shall state the grade 
of the high school issuing it as certified by the state commissioner of common 
schools, be signed by the president and clerk of the board of education, the 
superintendent and the principal of the high school, if such there be, aud 
shall bear the date of its issue." 

Section 7657 of the General Code p·rovides that an additional certificate shall be 
issued to the holder of each diploma, as to the grade of the high school, etc., as follows: 

"A certificate shall also be issued to the holder of each diploma in which 
shall be stated the grade of the high school, the names and extent of the 
studies pursued and the length of time given to each study to be certified to 
in the same manne,r as set forth for a diploma." 

The case of board of education vs. State, 80 0. S., 133, throws some light on the 
subject-matter under discussion. In that action the relator, State ex rei. W. H. Wickam, 
sought to obtain a writ of mandamus to compel the board of education to promote 
a son of the relator to enter the 7th grade of the village schools and further sought to 
compel the teachers to receive said relator's son into said grade and to give him in­
struction in the prescribed work of that grade. The son of the relator held a certif­
icate which promoted him to the 6th grade. As indicated, the relator sought to have 
his son skip the 6th grade and pass from the 5th grade to the 7th grade of the schools. 
One of the rules of the board of education relating to promotion of pupils from one 
grade to the next higher, or succeeding grade, provided as follows: 

"Promotions shall be made on the basis of fitness only, and not on ac­
count of the size or age of the pupil, or the wishes of the parents. * * * 
Pupils will be promoted at the close of the school year if they have obtained 
an average of 75 per cent., with not less than 60 per cent. in any branch 

* * * 
"No pupil shall be promoted during· the year except upon the approval 

of the board and with the recommendation of the teacher and superinten­
dent." 

As to pupils, the board of education had adopted the following rule: 

"Pupils between the ages of 6 and 21 years, residing in the district, are 
entitled to attend the schools, receive like instructiop and be promoted from 
grade to grade on the ground of merit and proficiency only." 

Under the rules of the board above quoted, the court held in the 4th and 5th syl-
1 abus of said case, as follows: 
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"4. A pupil who has favorably passed examination, and been given a 
proper certificate authorizing him to enter the next higher grade, is "ithout 
right, in the absence of authority, from the board of education, to omit such 
grade to which he has been promoted and pn.ssed to a higher one. 

"5. Where, by direction of the parent of the pupil thns promoted, the 
pupil without authority of the board, enters the room of such higher gr..Lde 
for the purpose of remaining there, it is the right and duty of the superin­
tendent to refuse to allow the pupil to remain and direct him to go to the 
room of the grade to which he has been promoted." 

The rule to be drawn from the above case is that pupils are entitled to certificates 
which cover the work that such pupils have actuillly performed. The certificate of 
the pupil certified that he had completed the work of the 5th grade satisfactorily and 
that Mid certificate of promotion entitled him to enter the next higher grade which 
was the 6th grade, and that he was not entitled to enter the 7th grade because he had 
not completed the work required in the 6th grade. 

These conclusions follow by virtue of the provisions contained in the rules adopted 
by the bom'd. If a pupil cannot receive a certificate of promotion becanse he has not 
performed the school work of a certain grade, as required by the rules of the board, 
it would certainly seem to follow that a board of educatic;m would be without author­
ity to grant a diploma to a person who has not completed the course of study in ac­
cordance with statutory rules. It is to be noted that said section 7656 of the General 
Code, containing provisions that a diploma must be granted to any one completing 
the curriculum in any high school, and you state in your inquiry that the person to 
whom the diploma in question was granted, was never a member of the school which 
granted the diploma and never did the work required by the curriculum of the high 
school, nor any part of it, etc. 

Curriculum is defined by the century dictionary as follows: 
"A fixed course of study in a university, college or school." 

By Funk & Wagnall's dictionary: 
"A course of study as in a college." 

By Webster's dictionary: 
"A specified fixed course of study, as in a university." 

The curriculum or course of study of a high school must be based upon section 
7649, supra, which said section specifies the subjects upon which instruction and train­
ing must be given. As stated in your inquiry, the person to whom the diploma in­
quired about was granted, was never a member of the high school which granted the 
diploma, and therefore could hardly come within the provision of said section 7657, 
which provides that a certificate shall be issued to the holder of each diploma, in which 
said certificate the grade of the high school shall be stated, together with the names 
and extent of the studies pursued and the length of time given to each study. If the 
party inquired about was never a member of such high school, he certainly could have 
given no time to the studies imposed in the curriculum or. the course of study of said 
high school. 

Bouvier's law dictionary, in speaking of the term "diploma" says: 

"It is nsually granted by learned institutions to their members or to 
persons who have studied in them." 



1262 .ANNUAL REPORT 

Certainly it follows that if the person to whom the diploma in question was granted 
was never a member of the high school which granted said diploma, then it follows 
that it could not possibly be said that he had studied in such high school. 

You will notice that up to this point I have discussed only the first two conditions 
under which said diploma was granted, as set forth in your inquiry. In respect to the 
3rd, 4th and 5th conditions under which said diploma was granted, section 7656 makes 
it mandatory upon a board of education to issue or grant a diploma to any one com­
pleting the curriculum in any high school, for the reason that said section specifically 
says that in such case a diploma must be granted by the board of education. This 
being true, the fact that the person who received the diploma was a member of the 
board of education which granted the same, would have no effect upon said diploma, 
provided he was otherwise entitled to receive such diploma,· and it is not necessary 
that such diploma be granted by a quorum of the board, for as above stated, if a per­
son is entitled to such diploma, then the board must grant and issue such diploma, 
as provided by said section 7656, supra. 

For the foregoing reasons, I am of the opinion that a diploma granted under the 
conditions which you state in your request, is not legal. 

1164. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

DUTY OF CITY SOLICITOR TO REPRESENT CITY OFFICERS IN PRO­
CEEDINGS TO RESTRAIN THE CERTIFICATION AND COLLECTION 
OF SPECIAL ASSESSMENTS-CITY SOLICITOR MAY NOT BE AP­
POINTED BY COUNTY OFFICERS TO REPRESENT THEM IN SUCH 
ACTION-COMPENSATION. 

Where council has lnj resolution made it the duty of the city solicitor to represent the 
city auditor in a suit against the county treasurer, county auditor and city auditor to 
restrain the certification and collection of special assessments, the city solicitor cannot be 
employed by the county officials to represent them in such action. No additional compen­
sation can be paid the prosecuting attorney for representing the county officials involved in 
such suit. 

CoLUMBUs, Omo, September 21, 1914. 

HoN. G. B. FINDLEY, City Solicitor, Elyria, Ohio. 

DEAR Srn:-I have your letter of May 4, 1914, as follows: 

"After special improvements are made by a municipality, if the assessment 
levied therefor is not paid by the time fixed, the same is certifi~ by the city 

. auditor for collection by the county treasurer as a part of the general tax. 
In an action brought by a property owner, seeking to restrain the city auditor 
from certifying any further installments, and to restrain the county auditor 
from placing the same upon the books, and to restrain the county treasurer 
from collecting future assessments as well as those placed upon his books prior 
to the time of the bringing of such action, may attorpey fees be paid by the 
county treasurer and county auditor to an attorney-at-law who is also solicitor 
of the municipality for defending the said officials in such suit? 

"May the prosecuting attorney receive compensation in such an action? 
From the opinion rendered by you under date of May 6, 1911, to the bureau 
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of inspection and supervision of public offices, department of state, I presume 
that in your judgement he may not." 

Section 3905 of the General Code reads: 

"The council may order the clerk or other proper officer of the corporation 
to certify any unpaid assessment or tax to the auditor of the county in which 
the corporation is situated, and the amoup:t of such assessment or tax so certi­
fied shall be placed upon the tax list by the county auditor and shall, with 
ten per cent. penalty to cover interest and cost of collection, be collected 
with and in the same manner as state and county taxes, and credited to the 
corporation. Such ten per cent. penalty shall in no case be added unless at 
least thirty days intervene between the date of the publication of the ordinance 
making the levy and the time of certifying it to the county auditor for col-
hiction." · 

In a letter under date of May 29, 1914, you suggest that section 5700, General 
Code, may authorize employment of counsel by officials of the county in defending 
these. This section reads: 

"When an action has been commenced against the county treasurer, 
county auditor, or other county officer for performing or attempting to perform, 
a duty authorized or directed by statute for the collection of the public revenue, 
such treasurer, auditor, or other officer, shall be allowed and paid out of the 
county treasury reasonable fees of counsel and other expenses for defending 
the action. The amount of damages and costs adjudged against him, with 
the fees, expenses, damages and costs shall be apportioned ratably by the 
county auditor among all the parties entitled to share the revenue so collected, 
and be deducted by the auditor from the shares or portions of revenue atany 
time payable to each, including as one of the parties, the state itself, as well 
as the counties, townships, cities, villages, school districts, and organizations 
entitled thereto." 

This section was formerly section 2862, Revised Statutes, and was originally 
part of an act passed April 8, 1881. On March 31, 1906, an act was passedamending 
section 1274 of the Revised Statutes, and this section as amended later, became section 
2917, General Code, which now reads: 

"The prosecuting attorney shall be the legal adviser of the county com­
missioners and all other county officers and county boards and any of them 
may require of him written opinions or instructions in matters connected with 
their official duties. He shall prosecute and defend all suits and actions 
which any such officer or board may direct or to which it is a party, and no 
county officer may employ other counsel or attorney at the expense of the 
county except as provided in section twenty-four hundred and twelve. He 
shall be the legal adviser for all township officers, and no such officer may 
employ other counsel or attorney except on the order of the township trustees 
duly entered upon their journal, in which the compensation to be paid for such 
legal services shall be fixed. Such compensation shall be paid from the town­
ship fund." 

Section 2412, General Code, referred to in the above section, reads: 

"If it deems if for the best interests of the county, upon written request 
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of the prosecuting attorney, the board of county commissioners may employ 
legal counsel to assist the prosecuting attorney in the prosecution or defense 
of any suit or action brought by or against the county commissioners or other 
county officers and boards, in their official capacity." 

From a reading of section 2917 which was passed after section 5700, it is clear 
that it is primarily the duty of the prosecuting attorney of your county to defend 
the county auditor and county treasurer in the suits referred to, but if he deems it 
for the best interest of the county, he may request the county commiSsioners to appoint 
counsel to assist him in these cases, and the commissioners may employ such counsel 
by virtue of section 2412. The prosecuting attorney himself may not receive any 
additional compensation for such services. 

The next question is, since the county commissioners at the request of the pro­
secuting attorney may employ counsel in these cases to assist the prosecuting attorney, 
may the solicitor of the municipality involved in the action, be employed. 

[ Sectio:r.. 4308, General Code, reads: 

"When required so to do by resolution of the council, the solicitor shall 
prosecute or defend, as the case may be, for and in behalf of the corporation, 
all complaints, suits and controversies in which the corporation is a party, and 
such other suits, matters and controversies as he shall, by resolution or ordi­
nance, be directed to prosecute, but shall not be required to prosecute any 
action before the mayor for the violation of an ordinance without first advising 
such action." 

This section makes it the duty of the city solicitor to defend such suits as you 
refer to, when council by resolution or ordinance so directs. I assume that in the 
case submitted the city solicitor will appear for and on behalf of the city of Elyria 
and the city officials named in the statutes referred to, and this, to my mind, would 
make it improper from the standpoint of public policy, for such official to receive 
further compensation for appearing in the same suits on behalf of the county. I am, 
therefore, of the opinion that the city solicitor of the city of Elyria may not be em­
ployed to defend county officials in the suits brought in the special assessment cases 
referred to. 

Yours very truly, 
TIMOTHY S. HoGAN, 

AUarney General. 
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1165. 

CONSTR"CCTION OF SECTION 4744-1, GENERAL CODE, WITH REFER­
ENCE TO THE SALARY OF CO"CXTY S"CPERIXTEXDEXT OF SCHOOLS 
-RIGHT OF THE CO"LXTY BO.\RD OF ED"LCATIOX TO FIX THE 
SALARY OF A CUCXTY SUPERINTENDENT AT AX A:\lO"CXT IX EX­
CESS OF $1,200.00-TO FIX THE SALARY AT AN A:\IOUXT GREATER 
THAN" 52,000.00. 

There is nothing 1'n section 4744-1, General Code, which prohibits a county board of 
education from fixing the salary of the county superintendent at any amount in excess of 
81,200.00 per year it may deem proper. 

When the board of education fixes the salary of the county superintendent in an amount 
greater than 82,000.00, the county district is to pay the ·balance remaining after deducting 
the 81,000.00 to be paid by the stole and such balance is to be apportioned and certified as 
provided in sections 471,4-1, 47#-2, and 47#-S, General Code. 

CoLUMBU~, Omo, September 21, 1914. 

HoN. CYRUS LoCHER, Prosecuting Attorney, Cleveland, Ohio. 

DEAR Sm:-On July 18, 1914, I gave you an opinion that under section 4744-1, 
General Code(104 0. ·L. 142), the salary of county superintendents could in no ev~nt 
exceed the annual sum of $2,000. This opinion was prepared in great haste, and, at 
the request of many members of the legisln.ture, the superintendent of public instruc­
tion, and the pro,secuting attorneys of different counties, I consented to reconsider 
the question. 

Your original request, dated July 29th, was: 

"Section 4744-1 provides that the salary of a county superintendent 
shall be fixed by the county board of education; that one-half of such salary 
shall be paid by the state and the balance by the county ~chool district, and 
that in no case shall the amount paid by the state be more than 81,000. 

"The question, therefore, arises whether or not section 47 44-1, General 
Code, limits the salary to be paid the county superintendent to 82,000."" 

The answer to your request involves a construction of said section 4744-1, General 
Code, which is as follows: 

"The salary of the county superintendent shall be fixed by the county 
board of education, to be not less than twelve hundred dollars per year, and 
shall be paid out of the county board of education fund on vouchers signed 
by the president of the county board. Half of such salary shall be paid by the 
state and the balance by the county school district. In no case shall the 
amount paid by the state be more than one thousand dollars. The county 
board may also allow the county superintendent a sum not to exceed three 
hundred dollars per annum for traveling expenses and clerical help. The half 
paid by the county school district shall be pro-rated among the village and 
rural school districts in the county in proportion to the number of teachers 
employed in each district." . 

This statute provides, in substance: 

(a) The salary of the county superintendent shall be fixed by the county board 
of education. 
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(b) Such salary shall not be less tha;'n $1,200.00. 
(c) Such salary shall be paid out of the county board of education fund. 
(d) Half of such salary shall be p'aid by the state. 
(e) The balance shall be p;aid by the county school district. 
(f) The amount paid by the state shall in no case be more than $1,000.00. 
(g) The half paid by the county school district shall be pro-rated among the 

village and rural school districts in the county in proportion to the number of teachers 
employed in each district. 

Taking the provisions from (a) to (e), inclusive, we have a rational statute; add 
provision (f) and ambiguity arises; add provision (g) and we have ambiguity, confusion 
and contradiction. 

If it were the intent of the legislature that the salary should in no event exceed 
$2,000.00, why was this not said? A minimum is provided definitely, "the salary 
shall be fixed * * * to be not less than $1,200.00 per year." No maxi­
mum is named. It is provided that half the salary is to be puid by the state, the bal­
ance by the county school district. It is then provided that the amount to be paid 
by the state in no case shall be more than $1,000.00. This is in a separate sentence. 
Nothing is said about t'he amount to be paid by the school district except "the balance 
by the county school district." If the maximum salary is to be $2,000.00, then, as 
the legislatt1re has not so said, after limiting the amount to be paid by the state to 
$1,000.00 it should also limit, in the same way, the amount to be paid by the county 
school district. This is not done. Can it be inferred that because the provision is 
for the state to pay one half of such salary, and in no case to pay more than $1,000.00, 
the salary is limitEd by law to $2,000.00. I do not think so; for the following reasons: 

First. A definite minimum of $1,200.00 is provided. 
Second. No maximum is provided. 
Third. Limitation is expressly placed on the amount the state may p'ay. 
Fourth. No limitation is placed on the amount to be paid by the county school 

district. 

Thus, it is expressly provided for a minimum salary and for a maximum amount 
to be paid by the state. There is no provision for a maximum salary or for a maximum 
amount to be paid by the county school district. The maxim expressio unius applies, 
the minimum and maximum having been fixed in two instances, expressly, inference 
that they are fixed in the other instances is excluded. 

It is contended that the provisions "half of s·uch salaries shall be paid by the 
state," coupled with the limitation of $1,000.00 placed on the state by the next sen­
tence, fixes the maximum salary at $2,000.00. The most obvious answer to this is 
that no maximum salary is fixed by the act, and, as a minimum is fixed, cannot be 
inferred. 

Second. After the words "half of such salaries shall be paid by the state" occur 
the words "the balance by the county school district." If the salary in no even:t was 
to exceed $2,000.00, then this provision should have read: "the other half by the 
county school district, and in no case shall such salary exceed $2,000.00." In short, 
if it were the intent to limit the salary tp $2,000.00, then such intent cannot be inferred 
from the limitation on the state to $1,000.00. This very sentence, "in no case shall 
the amount pai_d by the state be more than $1,000.00," necessarily imports cases in 
which half of the salary would amount to more than $1,000.00. 

The first two paragraphs of the syllabus in the case of Slingluff et al. vs. Weaver 
et al. 66 0. S. Rep. 621, are as follows: 

"The object of judicial investigation in the construction of a statute is to 
ascertain and give effect to the intent of the law-making body which enacted it. 
And where its provisions are ambiguous, and its meaning doubtful, the history 
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of legislation on the subject, and the consequences of a literal interpretation of 
the language may be considered; punctuation may be changed or disregarded; 
words transposed, or those necessary to a clear understanding and, as shown 
by the context manifestly intended, inserted. 

"But the intent of the law-makers is to be sought first of all in the language 
employed, and if the words be free from ambiguity and doubt, and express 
plainly, clearly and distinctly, the sense of the law-making body, there is no 
occasion to resort to other means of interpretation. The question is not what 
did the general assembly intend to enact, but what is the meaning of that which 
it did enact. That body should be held to mean what it has plainly expressed, 
and hence no room is left for construction." 

The above syllabus is an excellent guide to statutory construction and, as stated 
by Judge Spear, both in the syllabus and in the opinion, "the question is not what did 
the general assembly intend to enact, but what is the meaning of that which it did 
enact. That body should be held to mean what it has plainly expressed, and hence 
no room is left for construction." 

In the present statute the legislative body evidently meant to provide for the 
salary of the county superintendent, and that his salary in no event should be less 
than $1,200, and also that the state should pay half of such salary up to the amount 
of $1,000. That much is expressed with reasonable plainness. What is intended and 
meant in addition is in darkness. 

It is contended, on one hand, that by providing that the state shall pay half of 
such salary, and in another sentence providing that in no case shall the amount paid 
by the state exceed $1,000, that the amount of the salary is limited to $2,000; on the 
other hand, as I have pointed out, no maximum salary is fixed by the act, and the 
language used in limiting the state to $1,000 necessarily recognizes cases in which, 
were it not for this limitation, the state's share would be more t"han $1,000. There­
fore, the provisions of this statute, upon this subject, are exceedingly ambiguous and 
doubtful, and it is our duty, if we can, to give the statute the intent of the law-making 
body which enacted it. 

The language used gives very little light as to the intent; that is, whether it was 
the intent of the legislature to limit the salary to $2,000; or to place no limitation on 
the amount of the salary except that the state was to pay not to exceed 51,000 on ac­
count of the same. It seems to me the reasonable interpretation to put upon the statute, 
in this regard is that the legislature did not intend to limit the salary to $2,000. If 
it had so intended it would have been a very simple matter ~o have so stated, and it 
is only by forced construction and by inference that such a meaning can be placed 
upon the statute. On the other hand, while there is a definite minimum amount of 
salary fixed, there is no express maximum. 

Nor is there any reason, which has been suggested to me, which would impel the 
legislature to place a limitation of $2,000 on the salary. On the contrary, it is well 
known that in many counties of the state a satisfactory superintendent could not be 
obtained for a salary of $2,000.00. 

From all the above, I feel compelled to give this statute a liberal construction; 
that is, as the legislature, itself, has refrained from saying that the maximum salary 
is to be $2,000.00, I cannot feel warranted in holding that the statute says this by 
inference. 

In brief, my holding is that the sal~ry of the county superintendent is to be not 
less than $1,200.00; that the state is to pay half of this salary so long as the same does 
not exceed $2,000.00. 

That there is nothing in the act which prohibits a county board of education from 
fixing the salary of the county superintendent at any amount in excess of 51,200 per 
year it may deem proper. 
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Much difficulty is caused, as you suggest, by the last sentence of section 4744-1 
which provides: · 

"The half paid by the county school district shall be pro-rated among 
the village and rural school districts in the county in proportion to the number 
of teachers employed in each district." 

The difficulty arises, as you show, in a case such. as Cuyahoga county where the 
salary of the county superintendent has been fixed at $3,000.00, $1,000 of this to be 
paid by the state, leaving a balance of $2,000 to be paid by the county school district. 
This would be perfectly consonant with the provision in the act which provides: 

"Half of such salary shall be paid by the state and the balance by the 
county school district. In no case shall the amount paid by the state be more 
than one thousand dollars." 

But thfiJ difficulty is occasioned by the last sentence of the section which I have 
quoted above. The half of the salary would be, of course, $1,500.00, and if that is 
all the county school district is to p'!l.y, instead of the balance of the salary, there would 
be a deficit of $500.00. These provisions are practically irreconcilable, and it seems 
to me, in case of conflict, the first provision, namely, that the balance of such salary 
shall be paid by the county school district, should control, which salary. as <>1ated in 
the section, to be paid out of the county board of education fund. This fund is pro• 
vided for by sections 4744-2 and 4744-3, General Code, which sections are ~ follows: 

"Section 4744-2. On or before the first day of August of each year the 
Coll:llty board of education shall certify to the county auditor the number of 
teachers to be employed for the ensuing year in the various rural and village 
school districts within the county school districts, and also the· number of 
district. superintendents employed and their compensation and the compensa­
tion of the county superintendent; and such. board of education shall also 
certify to the county auditor the amounts to be apportioned to each district 
for the payment of its share of the salaries of the county and district super­
intendents. 

"Section 4744-3. The county auditor when making his semi-annual 
apportionment of the school funds to the various village and rural school 
districts shall retain the amounts necessary to pay such portion of the salaries 
of the cou~ty and district superintendents as may be certified by the county 
board. Such amount shall be placed in a separate fund to be known as the 
"coup.ty board of education fund." The county board of education shall 
certify under oath to the state auditor the amount due from the state as its 
share of the salaries of the county and district superintendents of such county 
school district for the next six months. Upon receipt by the state auditor of 
such certificate, he shall draw his warrant upon the state treasurer in favor 
of the county treasurer for the required amount, which shall be placed by the 
county auditor in the county board of education fund." 

You ask "if 'the half paid by the county school district' shall be pro-rated among 
the village and rural school districts in proportion to the number of teachers employed 
in each district, means in this case two thousand dollars of the three thousand dollars, 
how is the county board of education to proceed against the village and rural school 
districts who refuse to pay more than one half of the salary, namely, fifteen hundred 
dollars?" 

While in these sections, the only method of providing for this "county board of 
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education fund," is the amount retained by the auditor for paying the portions of the 
salaries of the county and district superintendents, still there must be other sources 
from which revenue can be made for this fund; for there are other expenses which 
must be paid out of the fund; for instance, the expenses. of the county superintendent 
authorized by section 4744-1. It is not stated explicitly that these expenses are to be 
paid out of the "county board of education fund," but they are to be allowed by the 
county board and unless they can be paid out of this fund they cannot be paid at all. 
I think they can be paid from this fund. 

Section 4734 provides that the expen13es of the county board of education shall 
be paid from "the county board of education fund." 

Therefore, if this fund consisted only of the amounts necessary to pay the sal­
aries of the county and district superintendents there would be no fund out of which the 
expen~es above noted could be paid. Section 5653 (104 0. L., p. 145) provides an addi­
tional source of revenue for this fund, namely, the excess, or surplus of what is called 
the "sheep fund." There may be other sources of revenue for this fund, but I do not 
find it necessary to determine this at this time. I have called attention to the fund 
and to other expenditures from it than for salaries of county and district superin­
tendents, merely to show that it is in reality a fund at the disposal of the county board 
of education and not simply a lump sum from which only salaries can be paid. 

Section 4744-1 provides that the salary of the county superintendent, as fixed by 
the county board of education, shall be paid from this fund. If there is sufficient 
money in the fund to pay the salary as fixed, the question you suggest would not arise. 

Under section 4744-2 it is the duty of the county board of education to certify to 
the county auditor the amounts to be apportioned to each district for the payment 
of its share of the salaries of the county and district superintendents, and under sec­
tion 4744-3 it is the duty of the county auditor to retain the amounts so certified, for 
the purpose of paying the salaries of the county and district superintendents out of 
the school funds due to the various village and rural school districts when he makes 
his semi-annual apportionment. 

As I view it; there is no necessity for any action against the village or rural school 
districts. If it is claimed that, by the last sentence of section 4744-1, only one equal 
half of the salary fixed by the board of education can be pro-rated among the village 
and rural school districts, and the "county board of education fulld" is insufficient 
to pay the salaries in full unless the entire balance is pro-rated among said districts; 
then the question might be raised by an action in injunction against the county board 
of education from certifying to the auditor an apportionment greater than the exact 
equal one-half of the salary so fixed. Such action would depend entirely on the last 
sentence of section 4744-1-it may be suggested that the word "half" does not neces­
sarily mean one of two exactly equal portions. It may mean simply a part; in this 
section there is a conflict in the language used by the legislature; but taking the sec­
tion as an entirety and reading it in connection with sections 4744-2 and 4744-3, it 
seems to me the· only reasonable construction is that, when the board of education 
fixes the salary in an amount greater than $2,000.00, the county district is to pay the 
balance remaining after deducting the $1,000.00 to be paid by the state, and that such 
balance is to be apportioned and certified as provided in sections 4744-1, 4744-2 and 
4744-3. 

In any event I cannot see that this alters the main question; that is, that the 
salary is not lintited by the act-, to $2,000.00. Even if it were true that not to exceed 
half of the salary is to be paid by the county district, the fact still remains that nowhere 
in this statute does it say that the half to be paid by the county school district is not 
to exceed $1,000.00. 

As stated above, this statute is most troublesome and unsatisfactory; upon first 
reading it, one at once gains the impression that a limitation of $2,000.00 is placed 
upon the salary, but upon. carefully considering it, from every angle, it is perfectly 
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plain that this is not the case, and whether it be by design or not, the statute carefully 
refrains not only from placing any maximum limit upon the amount of the salary of 

the county superintendent, but also from placing any maximum limit upon the por­
tion of the salary which the county district is to pay. 

· Very truly yours, 

1166. 

TIMOTHY S. HOGAN, 
Attorney Oeneral. 

RIGHT OF THE COUNTY TO MAKE A CHARGE AGAINST THE CITY FOR 
THE CARE AND TREATMENT OF A PAUPER IN THE COUNTY IN­
FIRMARY, WHEN THE CORPORATE LIMITS OF THE CITY ARE IDEN­
TICAL WITH THOSE OF THE TOWNSHIP. 

When a city, whose corporate limits are identical with those of the township, sends a 
resident pauper to the county infirmary, it is not lawful for the county to make a charge 
against such city for the care and treatment of such pauper at such infirmary. It is also 
unlawful for such city to impose a charge against the county for food and lodging furnished 
a non-resident pauper by such city, after the officers of the county infirmary have refused 
to afford relief, since it is the duty of the director of public safety of a city to furnish all 
temporary outside relief to the poor. 

CoLUMBUs, Omo, September 23, 1914. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, .Ohio. 

DEAR Sm:-I have your letter of August 26, 1914, as follows: 

"1. The city of Akron has no city infirmary. The county of Summit 
has a county infirmary located within Summit county. In the case of a 
pauper who has a permanent residence in the city of Akron, and who is sick; 
in the event that he is sent to the county infirmary is it lawful for a charge 
to be made against the city of Akron for the care of such pauper while he is 
at the county infirmary? 

"2. In the case of a pau'per who is a non-resident of the city of Akron, 
being provided with two or three meals or a night's lodging, and assuming 
further that the county infirmary refuses to receive such pauper, is it lawful 
for the city to impose a charge against the county for the care furnished such 
pauper? 

"The total tax duplicate of Summit county is about $212,000,000.00. 
Of this amount $133_,000,000.00 is the city's share. It appears then that the 
city's duplicate is 60 per cent. of the entire county. Of course, you are 
aware of the fact that this county infirmary is supported by a general levy 
on the entire county. It seems a curious situation that after the city is taxed 
to the extent I have indicated, to support the infirmary, that it should be 
called upon to pay an additional sum for every poor patient sent to that in· 
stitution. Will you please bear these facts in mind in coming to your con­
clusion?" 

Section 2544 of the General Code reads as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the person 
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complained of is entitled to admission to the county infirmary, they shall 
forthwith transmit a statement of the facts to the superintendent of the in­
firmary, and if it appears that such person is legally settled in the township 
or has no legal settlement in this state, or that such settlement is unknown, 
and the superintendent of the infirmary is satisfied that he should become a 
county charge, they shall forthv.ith receive and provide for him in such in­
stitution, or otherv.ise, and thereupon the liability of the township shall 
cease. The superintendent of the infirmary shall not be liable for any relief 
furnished, or expenses incurred by the to'wnship trustees." 

This section seems to relate only to the duties of the township trustees with ref­
erence to the poor, but section 3512, General Code, provides that when the corporate 
limits of a city or village become iderrtical 1"ith those of the towns,hip, all township 
offices are abolished and the duties thereof shall thereafter be performed by the cor­
responding officers of the city or village and that "all rights, interests or claims in 
favor of or against the township may be enforced by or against the corporation." 

Section 4089, General Code, designates the public safety director as the officer of 
the municipal corporation, whose duty it itJ to care for the interests of the poor, so 
that if the city of Akron has no township trustees because of the fact t.\lat the corpo• 
ration limits are identical with the limits of the township, then Lhe duty prescribed 
in section 2544, General Code, to be performed by the township trustees, will fall upon 
the director of public safety. It is equally clear, from a reading of this section, that 
after the destitute person is received by the county infirmary, the liability of the mu­
nicipality for the support of such person is at an end. 

I am therefore of the opinion, in answer to your first question, that when a resi­
dent of the city of Akron is being cared for in the county infirmary, no charge can be 
made against the city by the county authorities for such care. 

Sections 3476, 3480 and 3481, General Code, read as follows: 

"Section 3476. Subject to the conditions, provisions and limitations 
hereip, the trustees of each township or the proper officers of each municipal 
corporation therein, respectively, shall afford at the expense of such town­
ship or municipal corporatipn public support or relief to all persons therein 
who are in condition requiring it. 

"Section 3480. When a person in a township or municipal corporation 
requires public relief, or the service of a physician or surgeon, complaint 
thereof shall be forthwith made by a person having knowledge of the fact to the 
township trustees or proper municipal officer. If medical services are re­
quired, and no physician or surgeon is regularly employed by contract to fur­
nish medical attendance, to such poor, the physic4J,n called or attending shall 
immediately notify such trusteea or officer, in writing, that he is attendi,ng 
such person, and thereupon the township or municipal corporation shall Ofl 
liable for relief and services thereafter rendered such person, in such amount 
as such trustees or proper officers determine to be just and reasonable. If 
such notice be not given within three days after such relief afforded or serv­
ices begin, the township or municipal corporation shall be liable only for 
relief or services rendered after notice has been given. Such trustees or officer, 
at any thne, may order the discontinuance of such services, and shall not be 
liable for services or relief thereafter renderep. 

"Section 3481. When complaint is made to the township trustees or . 
to the proper officers of a municipal corporation that a person therein re­
quires public relief, or support, one or more of such officers, or so,me other 
duly authorized person, shall visit the person needing relief, forthwith, to 
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ascertain his name, age, sex, color, nativity, length of residence in this county, 
previous habits and present condition and in what township and county in this 
state he is legally settled. The information so ascertained shall be trans­
mitted to the township clerk, or proper officer of the municipal corporation, 
and recorded on the proper records. No relief or support shall be gi.ven to 
a person without such visitation and ipvestigation, except that in cities, 
where there is maintained a public charity organization, or other benevolent 
association, which inveStigates and keeps a record of the facts relating to 
persons who receive or apply for relief, the infirmary dir,ectors, trustees, or 
officers of such city shall accept such investigation and information and may 
grant relief upon the approval and recommendation of such organization." 

These sections make it the duty of the director of public safety to furnish all tem­
porary outside relief to the poor and for this relief the municipality is liable. It is 
therefore my opinion that when the city of Akron furnishes temporary relief to a needy 
non-resident, such city cannot impose a charge against the county for such relief so 
furnished. 

1167. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Geueral. 

UNDER THE PROVISIONS OF SECTION 3585, GENERAL CODE, A PLAT 
OF GROUND SUBDIVIDED FOR SALE WHEN RECORDED BECOMES 
A SUFFICIENT CONVEYANCE TO VEST IN A MUNICIPAL CORPORA­
TION THE FEE OF THE GROUNDS DESIGNATED FOR STREET OR 
OTHER PUBLIC WAYS. 

Where a proprietor of grounds subdivides the same for sale and causes an accurate 
map or plat of such subdivision, designating therein the grounds laid out for streets and 
other public ways, and causes the same to be recorded in the office of the recorder of the 
county in conformity to the provisions of section 3581,., General Code, by virtue of the pro­
visions of section 3585, General Code, such map or plat when recorded becomes a sufficient 
conveyance to vest in the municipal corporation wherein such grounds are located, the fee 
of the grounds so designated for streets or other p1tblic ways, yet said streets and other 
public ways so designated and dedicated do not become public streets or ways under the 
care and control of the council of the municipality, unless the dedication is accepted and 
confirmed by an ordinance especially passed for this purpose, in conformity with the pro­
visions of section 3728, General Code. 

CoLUMBus, Omo, September 23, 1914. 

HoN. F. H. PELTON, Solicitor for Willoughby, Society for Savings Building, Cleveland, 
Ohio. 
DEAR Sm:-Under date of August 11, 1914, you wrote asking my opinion as to 

whether or not it is necessary for a village to accept a street otherwise th!tn by accepting 
recorded plat under section 3585, General Code. 

As pertains to the question here presented, sections 3584 and 3585, General Code, 
provide as follows: 

"Section 3584. A proprietor of lots or grounds in a municipal corporation, 
who subdivides or lays them out for sale, shall cause to be made an accurate 
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map or plat of such subdivision, describing with certainty all grounds laid 
out or granted for streets, alleys, ways, commons or other public uses. Lots 
sold, or intended for sale shall be numbered by progressive numbers, or de­
scribed by the squares in which situated, and the precllie length and v.idth 
shall be given of each lot sold, or intended for sale. Such map or plat shall 
be subscribed by the proprietor or his agent, duly authorized by v.Titing, 
acknowledged before an officer authorized to take the acknowledgment of 
deeds, who shall certify the acknowledgment of the instrument, and recorded 
in the office of the recorder of the county. 

"Section 3585. The map or plat so recorded shall thereupon be a suffi­
cient conveyance. to vest i'n the municipal corporation the fee of the parcel or 
parcels of land designated or intended for streets, alleys, ways, commons, 
or other public uses, to be held in the corporate name in trust to and for the 
uses and purposes in the instrument set forth and exp1essed, designated, or 
intended." 

However, section 3723, General Code, provides as follows: 

"No street or alley dedicated to public use by the proprietor of ground in 
any corporation, shall be deemed a public street or alley, under the care or con­
trol of the council, unless the dedication is accepted and confirmed by an 
ordinance specially passed for such purpose." 

On a consideration of sections 3585 and 3723, General Code, with respect to the 
question here presented, I am unable to see any inconsistency in the provisions in these 
sections, nor do I know any reason why full force and effect cannot be given to the pro­
visions of both sections. Section 3585 provides that the map or plat recorded in the 
provisions of section 3584 shall be sufficient conveyance to vest in the municipal cor­
poration the fee of the land designated or intended for streets, etc. The map or plat 
providing for the dedication of land for streets and other public uses like any other 
instrument of conveyance is not effective to vest title to the land conveyed until it 
has been accepted. The procedure outlined in section 3584, General Code, is one 
of the provided means of statutory dedication and like a common law dedication such 
statutory dedication is not effective until acceptance by the municipality through 
corporate authority. 

Armstrong vs. village of St. Mary's, 21 C. C., 16, 17. 
Railroad Company vs. Roseville, 76, Ohio State, 108, 116. 

In the case of Wisby vs. Bonte, 19 0. S. 238, it was held that the intent and purpose 
of the provisions of this section (3723) is to prevent proprietors who may lay out land 
into lots within the corporation from vesting in the corporation the title to streets 
and alleys and thus charge the corporation, without its consent, with the duty of keeping 
them open and in rep~r. 

In the case of Lough vs. i\:lachlin, 40 0. 8., 332, it was held that a plat dedicating 
certain land as a public way was not effective for the purpose until an acceptance 
thereof by the municipality in the manner provided by the provisions in this section. 

On the consideration before noted, I am of the opinion that the filing and record 
of the plat provided for by section 3584, Gen!')ral Code, although it is a sufficient instru­
ment of conveyance without more to convey to the municipality land thereby dedicated 
to the municipality for public uses, does not become effective for such purpose until 
it has been accepted by the municipality in the manner provided by section 3723 
General Code. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 



1274 .ANNUAL REPORT 

1168. 

ANNEXATION OF A VILLAGE TO A CITY-EFFECT OF PLUMBERS' 
LICENSES ISSUED BY THE VILLAGE ANNEXED. 

When a village is annexed to a city, plumbers holding licenses issued by the village 
will not be able to operate in the city 1mtillicensed as required by the city. 

CoLUMBUs, Omo, September 23, 1914. 

HoN. WALTER M. SCHOENLE, City Solicitor, Cincinnati, Ohio. 

DEAR Sm:-Under date of July 28, 1914, you write this department as follows: 

''I wish to inquire if you have rendered an opinion covering the follov.ing: 
1. "Can plumbers holding licenses issued by a village now annexed to a 

city continue their work within the former corporate limits of such village 
during the term for which their license is granted without undergoing an 
examination for a master plumber's license? 

2. "Can such plumber carry on work without the corporate limits of 
such former village and v.ithin the limits of the city to which such village is 
annexed v.ithout undergoing an examination for a master plumber's license? 

"I ask if your office has rendered an opinion upon these subjects in order 
that the ruling in Cincinnati may be in accordance with the ruling of your 
department, but ii no such opinion has been previously rendered by you, 
I would request one at your earliest convenience." 

The annexation of a village to a city is governed by sections 3566 to 3574,Generat 
Code. Of these provisions, section 3574 is as follows: 

"When the annexation is completed, the two former corporations shall 
be governed as one, embracing the territory of both, and the inhabitants of all 
such territory shall have equal rights and privileges. The annexation shall not 
affect any rights or liabilities existing at the time of annexation, either in 
favor of or against the corporations, and suits founded on such rights and 
liabilities may be commenced, and pending suits prosecuted to final judgment 
and execution, as though the annexation had not taken place." 

Under this provision the annexed territory becomes part of the city and all the 
inhabitants thereof must be governed in the same manner, having purely equal rights 
and being subject to equ!]l obligations. Such an import operates against the practice 
of permitting individuals of different qualifications from exercising privileges of the 
same nature. Thus it is clear that a plumber, who had registered under the rules 
operating in a village and received his license from a show of qualification less exacting 
in its nature than that required of plumbers receiving a license from the city, might 
surely be pointed to as an individual who is enjoying rights and privileges not accorded 
to less fortunate followers of the same trade who happen to reside within the limits 
of the city previous to the annexation of the village. 

In brief, the permission of one individual to exercise the privileges conferred by 
a plumber'R license under terms less rigorous and less arduous than those imposed 
upon former residents prior to annexation, or future residents of the city within the 
limits after annexation, which license confers the same privileges on one and all, cannot 
be regarded as a distribution of equal rights and privileges. 

The right of government in the exercise of its police power to revoke or rescind a 
license to engage in a particular profession or occupation, and to impose generally 
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upon all parties alike new and different obligations for the procurance of a future 
license of like nature, is well settled. 8 L. R. A. n. s., page 1272. 

Such an exercise of the police power is justified. I am of the opinion, therefore, 
that the clear provisions of section 3574, of the General Code, above quoted, require 
all licensees within the limits of the city as it exists to procure their licenses upon equal 
terms. The licensees of the village received their license subject to the law as it 
existed, which contemplated a right on the part of the two corporations to annex and 
thereby require the annullment of the village licenses and the procurement of a new 
license under the regulations prescribed by the city government. In so providing the 
statutes are clearly within the police power of the state and city. 

This view makes a categorical answer to your questions unnecessary. 

1169. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

APPOINTMENT BY PROBATE COURT OF A WOMAN AS SPECIAL PRO­
BATION OFFICER TO CONVEY A GIRL TO THE GIRLS' INDUSTRIAL 
SCHOOL AT DELAWARE, OHIO-COMPENSATION. 

When the probate court commits a girl to the girls' industrial school at Delaware, 
Ohio, the court may appoint a woman as special probation officer to convey such girl to 
such institution and the court may allow such woman so appointed such compensation as 
it sees fit within the limits provided by section 1662, General Code. 

CoLUMBus, OHio, September 24, 1914. 

HoN. H. C. WrLcox, Probate Judge, Elyria, Ohio. 

DEAR Sm:-I have your le"f\ter of August 4, 1914, as follows: 

"Will you kindly inform me at your earliest convenience the fees to be 
paid persons appointed by the court, for conveying girls to the Girls' 
Industrial Home at Delaware, and also who should be appointed for this 
purpose. 

"Section 2108 of the General Code provides that the court must appoint 
a suitable woman for this purpose, and section 2109 provides that the costs 
incurred in the proceeding shall be the same as are paid in similar cases. If 
conveyance of boys to Lancaster might be considered similar proceedings, 
section 2093, which provides for the compensation of delivering youth to 
that school, might apply; however, by the law passed April 29, 1913, and 
found at pages 864 to 914, in volume 103, Laws of Ohio, sections 2108 and 2109 
referred to, are repealed, and I find no other provisions therein designating 
who should be appointed to convey girls to the Delaware Industrial Home, 
and the fees for the person in whose custody they are taken." 

Sections 2108 and 2109, General Code, to which you refer, read as follows: 

"At the time named in the order, the probate judge shall hear the tes­
timony pre:>ented before him in the case. If it appears to his satisfaction 
that the girl is a suitable subject for the industrial home, he shall commit 
her thereto, and issue his warrant to some suitable woman to be appointed by 
him, commanding her to take charge of the girl and deliver her without delay 
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to the superintendent of the home. If the judge deems it advisable so to do, 
he may designate the sheriff or other male person to accompany such girl and 
her custodian. This section shall be construed to apply to all courts having 
authority to commit to the Girls' Industrial Home." 

"Section 2109. The fees of the probate judge, sheriff, and other costs 
incurred in the proceedings shall'be the «arne as are paid in similar case~, and 
be paid by the proper county in the same manner." 

These sections were repealed by senate bill No. 18, passed April 28, 1913 (103 0. 
L., p. 864 to 913), defining the powers and duties of the juvenile courts relative to 
delinquent and dependent children. 

Section 1662 of the General Code was amended by this act referred to (103 0. L., 
874) to read as follows: 

"The judge designated to exercise jurisdiction may appoint one or more 
discreet persons of good moral character; one or more of whom may be women, 
to serve as probation officers, during the pleasure of the judge. One of such 
officers shall be known as probation officer and there may be first, second and 
third asRistants. Such chief probation officer and the first, second and third 
assistants shall receive such compensation as the judge appointing them may 
designate at the time of the appointment, but the compensation of the chief 
probation officer shall not exceed thirty-five hundred dollars per annum, 
that of the first assistant shall not exceed twelve hundred dollars per annum, 
and of the second and third shall not exceed one thousand dollars per annum, 
each payable monthly. The judge may appoint other probation officers, 
with or without compensation, but the entire compensation of all probation 
officers in any county shall not exceed the sum of forty dollars for each full 
thousand inhabitants of the county at the last preceding federal census. 
The compensation of the probation officers shall be paid by the county treas­
urer from the county treasury upon the warrant of the county auditor, which 
shall be issued upon itemized vouchers sworn to by the probation officers and 
certified to by the judge of the juvenile court. The county auditor shall 
issue his warrant upon the treasury and the treasurer shall honor and pay 
the same, for all salaries, compensation and expenses provided for in this act, 
in the order in which proper vouchers therefor are presented to him." 

Section 1663 of the General Code, defining the duties of a probation officer, reads 
in part: 

"Section 1663. * * * He may make arrests without warrant upon 
reasonable information or upon view of the violation of any of the provisions 
of this chapter, detain the person arrested pending the issuance of the war­
rant, and perform such other duties incident to their offices as the judge directs. 

* * *" 

Since section 1662, General Code, as amended in 103 0. L., p. 874, authorizes the 
appointment of a woman as probation officer and provides that probation officers sha II 
serve "during the pleasure of the judge," it is clear that the judge may appoint a woman 
as probation officer to serve the period of time required in conveying a girl to the Girls' 
Industrial School at Delaware; and since under section 1662, General Code, it becomes 
the duty of a probation officer to "perform such other duties incident to their offices 
as the judge directs," it is equally clear that the court may, by an order to such spec­
ially appointed woman officer, make it her duty to convey to the Girls' Industrial 
School a girl sentenced t.o that institution by the court. 
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It is therefore my opinion, that when a girl has been sentenced to the Girls' In­
dustrial School at Delaware, the juvenile judge may appoint some suitable woman 
as Rpecial probation officer, to convey such girl to the Girls' Industrial School, and such 
probation officer may receive guch compensation for such service as the court sees fit 
within the lirnitf'l provided by section Hi62, General Code. 

1170. 

Yours very truly, 
TlliiOTHY s. HOGAN, 

AllornetJ General. 

A RESIDENT OF THE STATE OF OIDO, WHO IS APPOINTED TRUSTEE 
UNDER A '~ILL OF A DECEDENT OF ILLINOIS, ~lUST LIST SHARES 
OF STOCK FOR TAXATION IN THE OHIO COUNTY IN WHICH HE 
RESIDES, THOUGH CERTIFICATES THEREOF ARE KEPT IN ~1ICH­
IGAN. 

An irulividual resident of the state of Ohio, who is appointed trustee under a will of a 
decedent of Illinois, the estate of whom was administered in that slate, and holds stock in a 
Michigan corporation, for the purpose of paying the iricome therefrom to certain bene­
ficiaries, one of whom resides in Ohio, without general power to re-invest, must list the 
shares of stock for taxation in the Ohio county in which he resides, though the certificates 
thereof are kept in Michigan. 

CoLUMBus, Omo, September 24, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Under date of July 27, 1914, you requested my opinion upon 

the following question: 

" 'A' is a trustee under the will of 'B,' who at his decease was a resident 
of Chicago, Ill., and whose estate was there administered. 'A' is il. resident 
of Ohio. The terms of the trust are that the trustee shall pay the annual 
income of the estate up to a certain amount to one beneficiary who lives at 
Chicago, and the surplus to another beneficiary who resides in Ohio. The 
corpus of the estate so held in trust consists of stock in a certain Michigan 
manufacturing corporation, and the income consists of dividends on such 
stock (although the stock is at present not paying any dividend,s whatever). 

"Question. Should 'A' as trustee list the shares of stock belonging to 
the trust for taxation in the Ohio county in which he resides?" 

Having been referred to counsel for the trustee I addressed a letter to them on 
August 5th, inquiring with respect to possible facts in :;tddition to those submitted 
by you, but have received no answer. 

Therefore, the answer which I shall give to your letter, in order to avoid further 
delay, will cover more than one possible state of facts. 

The statutes which are applicable to the situation are phrased in very general 
I anguage, viz.: 

"Section 5370. Each person of full age and sound mind shall list the 
personal property of which he is the owner and all moneys in his possession, 
all moneys invested, loaned, or otherwise controlled by him as agent or attorney, 
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or on account of any other person or persons * * * The property of 
* * * person for whose benefit property is held in trust (shall be listed) 
by the trustee. 

"Section 5328. All real or personal property in this state * * * and 
all moneys, credits, investments and bonds, stocks or otherwise, of persons 
residing in this state shall be subject to taxation, except only such property 
as may be expressly exempted therefrom." 

On the face of these statutes a serious question seems to arise, whether intangible 
property, such as stocks, bonds, moneys and credits, held by a resident of this state 
for the use and benefit of a person residing outside of the state, is subject to taxation 
in Ohio at all. However, this question seems to be settled by the decision in Tafel 
vs. Lewis, 75 0. S., 182, wherein it was held in the language of the syllabus that: 

"Bonds coming in this state into the possession of a resident executor 
who derives his authority under the will by appointment of the probate court 
of the county of his residence, are taxable in this state, notwithstanding that 
the will was executed and probated in a foreign country and the testator 
was at the time of his decease a non-resident of this state, and all beneficiaries 
are likewise non-residents." 

This decision is authority for the proposition that a resident executor having 
possession of bonds must return them for taxation, although neither the decedent 
nor the beneficiary were residents of the county or state. No distinction was made, 
nor could have been made in that case between the duty of an executor to list and 
the duty of any trustee in the premises, although the language of section 5370, supra, 
with respect to the duty of executors and administrators is somewhat clearer than 
that with respect to the duty of trustees. I think, therefore, that all questions arising 
out of the fact that the decedent was a non-resident, and that one of the beneficiaries, 
whose rights are preferred to the rights of a resident beneficiary, is also a non-resident, 
may be eliminated. 

In Tafel vs. Lewis, however, the record shows two facts which may have been 
material, one of which does not exist in the present case,. and the other of which does 
not appear from your statement, viz. : 

1. The executor in Tafel vs. Lewis acquired his authority to act as such in Hamil­
ton county from the probate court of that county. 

2. The executor had actual physical possession of the bonds in Hamilton county. 
Of course, in the case submitted by you no Ohio court has any direct jurisdiction 

or control over the trustee; but it does not appear whether or not the trustee has actual 
and physical possession of the shares of stock in the Ohio county in which he resides, 
or elsewhere in Ohio. This is one of the facts concerning which I wrote to hls counsel. 

There is still another fact which may be gleaned from the record in Tafel vs. Lewis, 
which does not appear in your statement. It appeared that by reason of his office 
as executor the plaintiff in Tafel vs. Lewis had possession and control of the bonds 
in question with a view to administering the estate in a managerial way, i. e. the court, 
which was a Hamilton county tribunal, could order the executor to dispose of the estate 
and convert it into other forms which might seem best for the beneficiaries under the 
will. This fact did not seem to be regarded by the court as material (and, in fact, 
neither of the other two facts which I have noted were commented upon in the court's 
opinion), but it may serve to create distinction between Tafel vs. Lewis and the case 
which you submit, as well as to emphasize whatever importance may attach to the 
fact that no Ohio court exerts any direct control over the trustee which has already 
been mentioned. The distinction might arise should it appear that the terms of the 
trust are such as to vest in the trustee or the court no discretion with respect to there-
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investment of the trust funds, that is, the trustee is merely to hold the actual shares 
of stock and to pay the dividends thereon to the designated beneficiaries, under no 
circumstances being empowered to convert the estate into other forms or kinds of 
property. Should that be the case there would be a difference between the facts 
which you present and those presented in Tafel vs. Lewis. Counsel for the trustee 
relied upon the case of Hawk vs. Bonn, 6 C. C., 452. The syllabus of the case (though 
not official) amply states the facts and the conclu.Sion of the court therein as follows: 

''H, a. resident of New York, died in that state testate, having appointed 
four executors of his last will and testament, who were also to some extent 
made testamentary trustees. Three of the persons so appointed lived in 
New York. One had domicile in Erie county, Ohio, though spending about 
two-thirds of his time, his family with him, in K ew York, where he had business 
interests. One executor failed to qualify, one qualified and subsequently 
resigned on account of ill health-leaving the other two, who duly qualified, 
in charge of the estate-one residing in New York and the other in Ohio, as 
aforesaid. The property of the estate was all held in New York by the ex­
ecutors, none of it being brought into Ohio. 

"The executors qualified before, and reported to the Surrogate's court 
of New York. 

"Under these circumstances the auditor of Erie county, Ohio, claimed the 
right, and attempted to place at least one-half of the personal property of the 
estate, consisting of bonds, stocks and securities, upon the tax duplicate of 
said county, for taxation. 

"Held: That he could not rightly do so. 
"Held, also. That plaintiff had a remedy by injunction to prevent him 

from doing so." 

In the oral opinion of Judge Haynes, liberal quotation is made from numerous 
authorities from other states, among them, 

Lewis vs. Chester County, 60 Pa. State 235, lHJ N. Y. 137, 50 Md. 379. 

In these decisions, as quoted by Judge Haynes, I find intimations to the effect 
that a state has no jurisdiction to tax property in the hands of a trustee answerable 
to a court of another jurisdiction, the reason being that such a trustee is not really 
a "trustee" under the law of the state of his residence at all. But Judge Haynes 
further comments upon the case of Grant vs. Jones, 39 0. S. 506, and particularly 
certain language of the opinion in that case, as follows: 

"Our statute clearly adopts that rule. Whenever the person holding such 
chases in action resides in Ohio, he must list for taxation such credits, 
whether he holds them as owner, guardian, trustee or agent. If they are 
held within the state in either capacity, they are within the-jurisdiction of the 
state for purposes of taxation." 

(The italics are those of Judge Haynes.) 

Referring again to the Pennsylvania case, Judge Haynes says: 

"It will be perceived that the supreme court of that state held that where 
the trustee (who derived her power from a will.proba.ted in the state of New 
York and under the laws of New York, and none whatever from Pennsylvania), 
had brought the property within the state, had loaned it and held the notes and 
mortgages in her own name, that the property was so far under the jurisdiction 
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of its laws that it should be taxed within the state and the property not brought 
within the state was not subject to taxation." 

From this language it would seem that the pivotal point in the case in the judgment 
of Judge Haynes was not that the trust estate was created under the laws of the state 
of I'\ ew York, and that the trustees were answerable to the courts of that state, but 
rather that, as stated in the syllabus, "the property of the estate was all held in New 
York by the executors, none of it being brought into Ohio." 

Judge Hayne's conclusion, as stated in the opinion, is as follows: 

"In the case at bar, the facts of the case clearly show that the evidence 
of indebtedness, stocks and bonds, were never brought into the state of Ohio, 
never came within its jurisdiction in any manner or form, never came within 
its jurisdiction and laws. ]Hr. Moss does not hold the property by virtue of the 
laws of Ohio, never brought it here for investment, never invested it here in 
any manner or form, and we think that there is a broad distinction between 
a party who holds property in his own right, invested in personal securities 
in another state, and thereby subjects it to the laws of his domicile, and a 
party who holds property in trust, which is situated or invested in another 
state and is under the control of the laws of the other state. It would seem 
to be unjust to an estate of this kind, to subject it to the rule of taxation of this 
state. 

"Mr. Hawk became acquainted with Mr. Moss in the state of New York, 
.M.r. Moss residing there at least half of the time-perhaps more than half 
of his time-he kept house there, his family was there; he spent his winters in 
New York, his summers here. For purposes of his own, either as a matter 
of taste, or because it was his birthplace, or something of that kind, he chose 
to consider Ohio as his residence, and voted there. He might, without any 
change of situation, as far as he was concerned, have elected to vote in New 
York; if he had chosen to have New York as his domicile, he could have done 
it by saying so and acting accordingly. 

"Under this condition of affairs, Hawk appointed him as one of his 
executors. I suppose it is the last thing he thought of doing to place his 
property within the jurisdiction of the state of Ohio for any purpose what­
soever, and it seems to us that the true law, the case, the equities of the case, 
the right of the case is with the plaintiffs in this action, and we therefore hold 
that the plaintiff is entitled to his injunction. 

"It is said that the property was not taxed to the full value of the pro­
perty within the state of New York. We think that makes no difference in re­
gard to the question that is to be decided here. The property is, as we hold, 
subject to taxation in the state of New York. If they do not tax it to the 
full amount they ought to tax it, or to the full amount to which they have 
the right to tax it, it is the fault of the authorities there and does not at all 
vary or change or alter the que»tion of jurisdiction over the property or the 
right to tax it, or the place where it should be taxed." 

Another case relied upon by counsel for the trustee is Goodsite vs. Lane, 139 
Fed. 593. While the facts in tlus case are somewhat simii:J.r to those in Hawk vs. 
Bonn, a careful examination discloses that certain distinctions between the two cases 
exist. In Hawk vs. Bonn, the resident of Ohio through whom the right to tax was 
claimed, was one of two executors, and in that capacity and under the direction of 
the New York court, was acting at the time the litigation arose with his co-executor, 
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and maintained an office in the city of Xew York on behalf of the estate where the 
affairs of the estate were managed in every way. 

In Goodsite vs. Lane, the resident of Ohio, through whom the right to tax was 
asserted, was one of two testamentary trustees acting under the will of a resident 
of the state of Connecticut for the benefit of a citizen of X ew York and a citizen of 
Ohio, who were the joint beneficiaries. As such tnlhi:ees they were appointed by a 
probate court in Connecticut to fill vacancies in the trusteeships occurring some nine­
teen years after the death of the testator. 

Subsequent to their original appointment an arrangement was made whereby 
the two trustees resigned their joint t.rust, the trust estate was divided and each was 
appointed for one-half the estate, the resident of Ohio being trustee for the beneficiary 
who had originally resided in Ohio, but at the time the litigation arose had removed to 
Connecticut and there resided. The corpus of the estate consisted of stocks and bonds 
in Connecticut and New York corporations. These securities were kept deposited 
in a bank and trust company in the city of New York. The trustee had power under 
the ·will to reinvest, but as a matter of fact, never made any reinvestment except, 
after personal consultation with the beneficiary or her agent in the city of New York 
or at her home in Connecticut. No part of the estate or its income had ever been 
brought into the state of Ohio. 

The reascming of Judge Richard's opinion is succinctly stated in the following 
paragraph: 

"As stated in the leading case of state tax on foreign held bonds, 15 
Wall. 300, 319, 21 L. Ed. 179, 'the power of taxation * * * is necessarily 
limited to subjects within the jurisdiction of the state. These subjects are 
persons, property and business.' The question here is, was either this Con­
necticut estate, or its t rustec, as such, within the jurisdiction of Ohio? The 
statute of Ohio provides that 'all property, whether real or personal, in this 
state * * * and all moneys, credits, investments in bonds, stocks or 
otherwise, of persons residing in this state, shall be subject to taxation,' 
section 2731, Revised Statutes, 1890. As construed by the supreme court of 
Ohio, 'the first clause evidently embraces the tangible property, real or per­
sonal, situated in this state, irrespective of the residence of the owner, and 
the second clause embraces all intangible property of persons residing in this 
state, iiTespective of where the subject of the property may be situated.' 
Myers vs. Seaberger, 45 Ohio St. 232, 235; 12 N. E. 796. Applying the rule 
mentioned, supra, the state of Ohio taxes tangible property located in the 
state, because of its jurisdiction of the property; and it taxes intangible prop­
erty located without the state, because of its jurisdiction of the persons 
residing in the state who hold it. The property involved in this case had 
never been brought within the state of Ohio, and, therefore, could not be 
taxed upon the ground that it was tangible property '~ithin the state. The 
tax must be sustained, if at all, upon the ground that the estate was the prop­
erty of a person residing in Ohio, who, being 'vithin the jurisdiction of the 
state, and owing it an obligation, might be compelled to contribute to its 
support out of his property, wherever located. Kirtland vs. Hotchkiss, 100 
U. S., 491, 498; 25 L. Ed. 558. The exaction must find its justification in the 
privileges and protection enjoyed in the state, under its laws, by the person 
taxed, in the capacity in which taxed. The person taxed must therefore be 
in the jurisdiction of the state not only personally, but officially, in the capacity 
in which he is taxed, and in that capacity must be enjoying the benefits referred 
to. In the ca&e of a trustee, he must be exercising his office of trustee within the 
state, and be enjoying, as trustee, privileges of value to the estate, for which 
it is jubi. the estate should pay. An examination of the cases will show that, 

7 ~Vol. JI-..1. G. 
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where this tax has been sustained, either the trust estate or the beneficiary, 
or the trustee, as trustee, was receiving benefits from the state, for which it 
was only fair the trustee should pay. Price vs. Hunter (C. C.), 34 Fed. 355, 
356; borough of Carlisle vs. Marshall, 36 Pa. 397, 402; Lewis vs. county of 
Chester, 60 Pa. 325, 330; Guthrie vs. Ry. Co., 158 Pa., 433, 439, 27 Atl. 
1052; Mayor of Baltimore vs. Stirling, 29 Md., 48; Appeal Tax Court vs. 
Gill, 50 Md., 377, 396; Mackay vs. San Francisco, 128 Cal., 678, 61 Pac., 382; 
Trustees vs. City Council, 90 Ga., 634, 17 S. E., 61, 20 L. R. A., 151. But 
where the estate and beneficiaries were outside the state, and the trustee only 
resided, and did not act as trustee within the state, the tax was not sustained. 
Hawk vs. Bonn, auditor, 6 Ohio Cir. Ct. R., 452; People ex rei. Darrow vs. 
Coleman, 119 N., Y. 137, 23 N. E., 488, 7 L. R. A., 407. In the case of Gallup 
vs. Schmidt, 154 Ind., 196, 56 N. E., 443, an estate was held taxable in Indi­
ana, where the trustee was appointed, although he was a resident of New 
Hampshire; the court holding that, having been appointed in Indiana, he 
was to be regarded, in his capacity of trustee, as a resident of that state. Page 
200 of 154 Ind., page 443 of 56 N. E. In the present case neither the trust 
estate nor the beneficiary nor the trustee in any proper sense, was within the 
jurisdiction of the state of Ohio. The trust estate was in New York. The 
trustee was appointed in Connecticut and acted wholly outside of Ohio. 
The fact that as an individual he resided in Ohio could not authorize the 
taxation of this foreign estate, which had received no benefit whatever from 
the laws of Ohio." 

This case being compared with Hawk vs. Bonn and Tafel vs. Lewis, supra, suggests 
certain other distinctions. It will be noted that Judge Richards does not decide 
whether shares of stock (of which the case before him consisted) are tangible prop­
erty, so that if the certificates thereof are physically present in a state, the jurisdic­
tion to tax them attached. He does not decide whether a trustee, as such, must be 
appointed by or under authority of a tribunal of the state in order to be a "trustee" 
within the meaning of the statute. He does not decide whether, in a given case, a 
trustee appointed by a court of another state, and executing his trust for the benefit 
of a non-resident beneficiary, would become amenable to the taxation laws of the 
state in which he resides, should he actually act as trustee in that state, i. e., manage 
and control the estate from his residence in the state. 

Judge Richards does not decide whether or not the residence of the beneficiary 
is a material fact upon which the jurisdiction of the state may depend. He merely 
decides that where none of the conditions just discussed exist, i. e., where the certifi­
cates of stock are not brought within the state, the beneficiaries do not reside within 
the state, the trustee does not perform any of his official functions in the state, the 
jurisdiction of the state does not attach to the trust estate merely by reason of his 
residence in the state. 

Goodsite vs. Lane, then is like Hawk vs. Bonn, in that all jurisdictional elements 
found lacking in the former by Judge Richards were likewise lacking in the latter, 
as a comparison of the facts will show. It was unlike Tafel vs. Le\vis in that three 
elements of jurisdiction, presented in the latter, were lacking in Goodsite vs. Lane, 
viz.: the jurisdiction of an Ohio court; the physical presence in Ohio of the securities 
constituting the estate, and the activity of the executor in his official capacity in the 
state of Ohio. 

Goodsite vs. Lane is unlike either of the other cases discussed in that the person 
to whom the jurisdiction of the state asserted in the two cases as an executor, where­
as in Goodsite vs. Lane, he was a testamentary trustee. 

One other fact remains to be noticed before these decisions, for the moment, are 
left, viz.: although the jurisdiction and control of the court were the facts commented 
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upon in Hawk vs. Bond, nothing is s..'l.id about this matter in Goodsite vs. Lane. Tlru 
was because, principn.lly, the trustee in that case, although appointed by the probate 
court of Connecticut, was governed primarily by the will rather than the court with 
respect to the management of the estate, having power to invest and re-invest at his 
discretion. 

These three cases themselves do not furnish a satisfactory answer to the question 
submitted. They do no more than suggest the tests for determining whether, in a 
given instance, a state acquires jurisdiction to tax a trust estate, or any part of it, 
by reason of the fact that the trustee is a resident of the state. The test must be 
furnished by considering the existence of certain facts additional to the mere residence 
of the trustee, which I venture to state as follows: 

1. The physicn.l presence of the evidences of indebtedness or muniments of title 
in the taxing estate. 

2. The nature of the property held by the person. 
3. The jurisdiction of the court appointed or having authority over the person 

who acts in a representative capacity. . 
4. The capacity in which the representative acts, i. e., whether as administrator, 

executor, trustee, receiver, etc. 
5. The residence of the beneficiary. 
6. The actual investment of the trust estate, or any part of it, in the taxing 

state. 
7. Whether or not the representative acts in his offic"ial capacity in the taxing 

state, i. e., conducts the business of the estate, or otherwise manages its nffairs at his 
residence. 

The first two of these possible criteria may be considered together. A's stated 
in the above opinion of Judge Richards in Goodsite vs. Lane, supra, the physicial 
presence of trust property in the taxing state is a material fact, when that property 
is such as to possess a situs of its own for purposes of taxation independently of the 
residence or domicile of the legn.l owner thereof. Thus, if the property in question 
(as it is not) were tangible, personal property, and it were present in the state of Ohio 
it would be taxable here; and its absence from the state of Ohio would be sufficient 
to defeat Ohio's jurisdiction to tax it, even though other jurisdictionn.l facts might 
exist. The distinction between tangible and intangible property, for purposes of 
taxation, is rather clearly drawn, especially so under the Ohio statutes. I think Judge 
Richards has correctly concluded that moneys, credits and investments in bonds, 
stocks or otherwise, are to be regarded as intangible property and distinct from other 
species of personal property under our laws. 

As to such intangible property, the general rule is that it is taxable at the residence 
of its owner on the maxim "mobilia sequntur personam," but where such property is 
held in trust for the use and benefit of another, this maxim does not universally operate 
as to fix the situs of such property in accordance with the residence of the mere legal 
owner, as the cases already discussed disclose. In such cases it may be questioned 
as to whether or not the physical location of the tangible evidences of the intangible 
rights represented by stocks, bonds and securities, is material. Upon examination 
of numerous authorities, I am of the opinion that this fact is immaterial. It is true 
the question is mooted in Goodsite vs. Lane and Hawk vs. Bonn, supra, and that a 
suggestion along this line is found in Tafel vs. Lewis. That is to say, in all of these 
cases the presence or absence, as the case may be, of the credits sought to be taxed 
from the state of Ohio, was commented upon, but in none of them was this fact made 
determinative. On the other hand, authorities quoted with approval in the cases 
already cited clearly establish the opposite conclusion. Thus in Mackay vs, San 
Francisco, 128 Cal., 678, the subject of the taxation consisted of certain bonds, which 
at the time of the assessment, were kept in New York City. The supreme court of 
California held that that state might lawfully impose a tax upon the interest in such 
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bonds of one of two trustees who was a resident of that state, the other trustee being 
a resident of the state of Nevada. In Guthrie vs. Railway, 158 Pa., St. 433, the Penn­
f!ylvania trustee of the estate of a decedent of the District of Columbia kept the securities 
belonging to the state, consisting of certain railway bonds, in the District of Columbi9., 
but was nevertheless held taxable on their account in the state of Pennsylvania. 

I think a careful reading of the decision in Hawk vs. Bonn, supra, will disclose 
that when Judge Haynes speaks of property being "brought within the jurisdiction 
of t.he state," he means something more than merely transferring the physical things 
that constitute muniments of title or evidences of indebtedness to a location within 
the territory of the mate. At any rate, whatever may be the true rule, I am satisfied 
that the mere absence of such evidences of title or indebtedness from the taxing state 
will not defeat the jurisdiction of that state, other circumstances sufficient to confer 
jurisdiction being present. 

Nor have I any 'doubt that shares of stock, or rather certificates of such shares 
are to be classed with other kinds of intangible property, such as moneys, credits and 
investments in bonds, for the purpose of the present question. Much might be said 
as to the exact nature of a share of stock and that of a certificate thereof. It is suffi­
cient to state however, that a share of stock in a corporation is personal property, 
and is more than a mere interest in the capital and property of the corporation itself; 
so that it constitutes a distinct subject of taxation. 

Lee vs. Sturgis, 46 0. S., 153. 

But as personal property, it is intangible, i. e., it is a right, or rather, a bundle 
of right~ consisting of the right to participate in the management of the corporation, 
in its dividends and in the distribution of the corporate property upon the dissolution 
of the corporation. This right exists upon subscription and payment of the amount 
prescribed, whether a certificate has been issued or not. The right, however, is an 
assignable one, and in order to facilitate assignment certificates are issued. These 
certificates are not negotiable, as in the case of bonds, nor are they evidences of in­
debtedness, as in the case of bonds, notes and credits, but in my opinion they sustain 
the same relation to the substantive right which they represent as is sustained by 
such securities as notes and bonds. 

It is probably true that certificates of stock, as such, are subject to certain pro­
cess in rem, but for purposes of taxation I do not see how any distinction can be drawn 
between such certificates and other securities. All are alike and should be classed 
as ·intangible property, and I am of the opinion, notwithstanding the intimations 
found in the decision already made (and which may be explained on other reasons 
which I shall hereinafter point out) that mere physical possession of certificates of 
stock is of itself neither sufficient, on the one hand, to confer upon Ohio jurisdiction 
to tax them in the hands of a trustee, nor, when lacking, is that fact alone sufficient 
to defeat the juri~diction of the state. 

Therefore, I have reached the conclusion that. in the case mentioned by you, 
it is immaterial whether the actual certificates of stock, representing the shares con­
stituting a trust estate, are held in Ohio or not. 

The next two points likewise may be considered together. It seems that a different 
rule with respect to the significance of the jurisdiction of the court who appoints the 
person who acts in a representative capacity, may obtain in the case of executors and 
administrators on the one hand, and that of testamentary trustees on the other hand. 
This distinction is exemplified in the two cases of Lewis vs. County of Chester, re­
ferred to in Hawk vs. Bonn, supra, and Guthrie vs. Railway, supra. It is also found 
very sharply drawn in Mackay vs. San Francisco, supra. The rule as exemplified 
in these authorities is that where the estate of a deceased person is still in process of 
administration, it may be regarded as in the custody of the court of probate; so that 
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unless under the direction of that court a part of the estate is before settlement invested 
in another state and there mallBged by the executor or administrator who resides in 
such other state, the situs of the intangible assets of the estate is fixed by the juris­
diction of the appointing court. 

See also G::illup vs. Schmidt, 154 Ind., 196. 

But as to testamentary trustees deriving their authority to act from the will and 
taking as distributees from the executors or administrn.tors, they are not regarded as 
officers of the court in the same sense as are such executors or administrators. The 
estate coming into their possession is no longer regarded as in the custody of the court, 
but is in their custody, and subject to their management and control, and this too al­
though the approval of the court may be required to certain of their official acts. In 
such cases the testator is deemed to have intended that the estate should come into 
the full possession of the trustee during the life of the trust, and if the trustee happens 
to reside in a foreign state, his intention is deemed to be tantamount to transferring 
the estate from the state of probate to that of the trustee's residence. This rule, how­
ever, must be qualified as is at once apparent when Goodsite vs. Lane, supra is con­
sidered. The mere residence of the trustee, or Qne of them, if there are more than 
one, is not to control if the estate as such does not actually come into the foreign state. 
So where, as in that case, the beneficiary resided in Connecticut and the trustee actually 
conducted all the business of the estate in Connecticut or New York, and the corpus 
of the estate in a physical sense never came into Ohio, it was held that this state pos­
sessed no jurisdiction to tax the resident trustee. 

I am of the opinion, therefore, that in the case of a trustee, as distinguished from 
an executor, jurisdiction of the court of probate is immaterial as affording a criterion 
by which to test the power of a given state to tax the estate in the hands of a trustee. 

Is the residence of the beneficiary over a criterion of jurisdiction? It is clear upon 
the authorities already cited, and especially Tafel vs. Lewis, supra that the non- resi­
dence of a beneficiary is not sufficient to defeat jurisdiction, whether the officer is an 
executor or trustee, if securities are in his possession, and he derives his authority from 
an Ohio court, but in the opinion of Richards J., he mentions the residence of the 
beneficiary as being a possible ground of jurisdiction. This fact was regarded seem­
ingly as material, although not necessarily controlling, in Guthrie vs. Railway 81.tPra 
as it is especially mentioned by the court in its statement of facts and referred to again 
in the opinion. It is, of course, true that the re..~idence of a beneficiary in Ohio does 
not render the beneficiary, as such, liable for taxes on account of his beneficial interest 
in the estate. It is the trustee who is liable if anyone is liable. However, the fact that 
a trust is created for the benefit of an Ohio beneficiary, and ve~ted in an Ohio trustee, 
is some ground, at least, upon which to found the jurisdiction of Ohio to tax the estate 
in the hands of the trustee. 

In this connection I point out that in Guthrie vs. Railway, supra, the terms of 
the trust were quite similar to those stated by you with respect to the residence of the 
beneficiary, that is to say, the first or preferred was a non-resident, and the other bene­
ficiaries "ere residents of Pennsylvania, while in the case you submit the preferred 
beneficiary was a resident of Jllinois, and what might be termed the residuary bene­
ficiary resides in Ohio. So that to the extent that the residence of some beneficiarie..~ 
in Pennsylvania was material in the Guthrie case, the residence of one beneficiary in 

Ohio is material in the case submitted by you. 
While I am not entirely clear as to the significance of the fact of the beneficiary's 

residence, I incline to the view that it may be considered in connection with other 
facts hereinafter to be commented upon ns tending to establish Ohio's jurisdiction in 
the case you submit. 

I have mentioned the actual investment of the trust estate or part of it in the 
taxing state, because this is a circumstance dwelt upon in all of the authorities which 
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I have cited. For example, in Lewis vs. County of Chester, supra, the actual invest­
ment of part of the trust estate in Pennsylvania by the executrix was held sufficient 
to confer upon Pennsylvania jurisdiction to tax that part, although as to the remainder 
of the estate the jurisdiction was held to be lacking on account of the fact that the 
estate was in probate in the state of New York. But, under the facts as you submit 
them, I take it that this question is immaterial. I gather that the trust estate was 
created in and to certain shares of stock, and that the . trustee has no authority to 
invest and reinvest. That being the case, the question of business situs as exemplified 
in the decision already cited, and in cases like, 

Grant vs. Jones, 39 0. S. 506. 
Hubbard vs. Brush, 61 0. S. 252. 
Catlin vs. Hull, 21 Vt. 152. 
Walker vs. Jack, 88 Fed. 576. 

and other similar decisions, is not present. That is to say there being no "invest­
ment" whatever the question as to the jurisdiction of the state to· tax growing out of 
the investment of the trust fund within its borders, is absent from the case. There 
remains ·one element which I think is materia.!, and which is made so by reason of the 
nature of the securities of which the estate consists. I refer to the fact that regard­
less of where the shares of stock are kept, a.ll that could be done with reference to them 
by the trustee must be done in the state of Ohio. That is to say he is not the trustee 
of the fund, but rather the trustees of certain shares of stock. To be sure these shares 
of stock are in a Michigan corporation, and stockholders' meetings are doubtless held 
in that state, but lacking the power to dispose of the stock, or having it and not exer­
cising it, his function with respect to the shares is precisely that of any resident of 
Ohio who might have shares in the same corporation. That is to say, as trustee, he is 
entitled to draw the dividends on the stock whenever they are declared; in his person 
he holds legal title to the shares. The laws of Ohio protect him in the ownership of 
such shares to the same extent that they protect any other citizen in the ownership 
of the shares of stock in a foreign corporation. Therefore, it is reasonable to hold that 
his obligation to the state as trustee growing out of his !ega.! title to the shares and his 
residence in Ohio should be the same as that of any other owner of stock in a foreign 
corporation, especia.l.ly since he is acting as trustee, and not as executor; since he is 
not required to discharge any managerial duties or functions with respect to the fund 
represented by the shares, but merely to act as the legal custodian of them, and since 
one of the beneficiaries for whom the estate was created is a resident of Ohio. 

In short., then, I find the case to be more nearly like that of Guthrie vs. Railway, 
supra than it is like any of the other cases above cited and discussed. The only element 
which that case poRsesses, which is absent in the case you present, is the fact that the 
bonds which comprised the estate therein were those of a Pennsylvania corporation; 
but the court did not consider this fact material. 

Even if the trustee in the case cited by you does possess the power of re-invest­
ment (though obviously he has not exercised it) the jurisdiction of Ohio to tax the 
estate in his hands could not be defeated except upon a showing of facts fully equivalent 
in importance to Goodsite vs. Lane, supra, viz.: that the stocks had never been brought 
into Ohio, that the business of managing the estate had a.l.ways been carried on outside 
of Ohio, and that the beneficiary was a non-resident of the state. 

For all the foregoing reasons, then, I am of the opinion that upon ::my interpre­
tation of the facts which you submit "A" should pay taxes upon the stock held by 
him in trust in the Ohio county in which he resides. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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ADDENDUM. 

Since preparing the above opinion I have received an answer to the letter which 
I addressed to counsel for the trustee in question, from which it appears that the stock 
certificates representing the stock held by the trustee are located at Detroit, :\Iich., 
and that the trustee does not have power under the will to convert the ehares of stock 
into money and to reinvest the fund, except in the event of the termination of the 
corporation, in which case, of course, he is empowered to invest the share of the corpo­
rate assets which would come into his hands as the legal owner of the shares of stock. 

On these facts I am of the opinion, for reasons already stated, that the trustee 
should list these shares of stock in the county of his residence in Ohio. 

1171. 

HOW PROSECUTIONS BY STATE BOARD OF HEALTH FOR VIOLATION 
OF STANDING ORDERS MUST BE INSTITUTED-ENFORCEMENT 
OF SANITARY RULES AND REGULATIONS OF STATE BOARD OF 
HEALTH-PROSECUTION OF OFFENDERS FOR VIOLATION OF Rl LES 
AND REGULATIONS OF THE BOARD. 

A prosecution by the state board of health for the violation of standing orders or regu­
lations made by it must be instituted by the secretary of the state board of health on the 
direction of the president thereof. 

Under the provisions of section 1238, General Code, local boards of health, health 
authorities and officials, police officers, sheriffs, constables and other officers and employes 
of the state, or of the county, city or township, are required to enforce the sanitary rules 
and regulations of the stale board of health, the local officers and authorities named in said 
section are likewise aulhorit-ed to prosecute offenders for violation of the sanitary rules and 
regulations of the board. 

CoLUMBUS, Omo, September 24, 1914. 

HoN. CLARE CALDWELL, City Solicitor, Niles, Ohio. 

D~!:AR Sm:-Under ·date of August 12, 1914, you ask opinion of me as follows: 

"I wish to submit for your opinion the following case which bears upon 
the rules and regulations of the Ohio state board of health, governing the con­
struction, installation and inspection of plumbing and drainage, as adopted 
July 23, 1913: 

"Contrary to sections 18, 67 and 102, 'A' installs certain plumbing fix­
hires in his house. The work shows for itself that in violation of section 18 
joints are not wiped, and contrary to section 67 a sink trap has no vent pipe. 
The local board of health has appointed the sanitary policeman to inspect 
plumbing work, but contrary to section 102 he had no notice from 'A' to 
inspect the job until after a part of it had been covered over. 

"The local board of health has never regularly adopted rules to govern 
work of the above nature. However, it has received copies of the state 
board's rules. and regulations and has gone on record as a board to respect 
said rules and regulations. 
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"As to the authority of the state board to pass such rules and regulations, 
I believe this is properly acquired through section 1237 of the General Code 
of Ohio. The question then arises as to the manner of enforcing and punish­
ing for violations .. 

"In the case above cited can any person make complaint against 'A' as 
in ordinary cases of misdemeanor, or is the action confined to the state board 
through its proper officers making complaint? 

"Where the local board has adopted a code of rules and regulations 
covering these requirements, the question above would not arise because 
action would properly be brought for a violation of the local rules." 

By section 1237, General Code, the state board of health is given power to make 
special or standing orders for such sanitary matters as it deems best to control by a 
general rule, and undoubtedly it was in the assertion of this power that the regula­
tions mentioned in your communication were adopted by said board. However, no 
question is made by you as to the power of the state board of health to adopt the 
regulations mentioned, nor as to their validity in any other respect. The sole ques­
tion presented is as to the proper person or authority to file complaint and institute 
prosecution for the violation of the regulations. 

You state that the local board of health has never regularly adopted rules to 
govern work of the above nature, but that it has, however, received copies of the 
state board's rules and regulations and has gone on record as a board to respect the 
same. It is plain that this action on the part uf the local board of health with respect 
to the rules and regulations of the state board is in no wise effective to make the same 
regulations of the local board. This conclusion follows from the consideration that 
section 4413, General Code, provides with respect to local boards of health that orders 
and regulations not for the government of the board, but intended for the general 
public, shall be adopted, advertised, recorded and certified, as are ordinances of a 
municipality, and it follows tMt regulations of local boards of health intended for 
observance by the general public can be made effective in no other way than as directed 
by this section of the General Code. 

As pertinent to the question presented section 1247 provides: 

"* * * The laws prescribing the modes of procedure, courts, practice, 
penalties or judgments applicable to local boards of health, shall apply to the 
state board of health and the violation of its rules and orders. * * *" 

Applicable to the violation of orders and regulations of local boards of health, 
section 4414, General Code, provides as follows: 

''Whoever violates any provision of this chapter, or any order or regula­
tion of the board of health made in pursuance thereof, or obstructs or inter­
feres with the execution of such order, or wilfully or illegally omits to obey 
such order, shall be fined not to exceed one hundred dollars or imprisoned for 
not to exceed ninety days, or both, but no person shall be imprisoned under 
this section for the first offense, and the prosecution shall always be as and for 
a first offense, unless the affidavit upon which the prosecution is instituted 
contains the allegation that the offense is a second or repeated offense." 

By the provisions of section 1247, General Code, above quoted, the penalties 
provided in section 4414 apply in cases involving the violation of the orders and regu­
lations of the state board of health, and with respect to prosecutions for such viola­
tions, said section 1247 further provides as follows: 
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"All prosecutions a..,d proceedings by the state board of health for the 
violation of a provision of this chapter which the board is required to enforce, 
or for the violation of any of the orders or regulations of the board, shall be 
instituted by its secretary on the order of the president of the board. * * * 
All fines or judgments collected by the board shall be paid into the state 
treasury to the credit of such board." 

It, therefore, follows from a consideration of the provisions of this section that the 
only person authorized to institute a prosecution on behalf of the state board of health 
for a violation of the regulations mentioned in your communication, is the secretary 
of said board, and he is only authorized to do so on the order of the president of the 
board. However, the state board of health is not the only authority charged with the 
duty of enforcing rules and regulations adopted by it, and in this behalf section 1238 
of the General Code provides as follows: 

"Local boards of health, health authorities and officials, officers of state 
institutions, police officers, sheriffs, constables and other officers and employes 
of the state of any county, city or township, shall enforce the quarantine and 
sanitary rules and regulations adopted by the state board of health." 

It is not apparent how the local officers and authorities named in this section can 
in all cases effectually enforce the rules and regulations of the state board of health 
without the right to institute prosecut~ons for violations of said rules and regulations, 
and I am, therefore, of the opinion that the local authorities of your city charged with 
and assuming the duty of enforcing the regulations of the state board of health noted 
in your communication, have the authority to institute the prosecution for its viola­
tion. By virtue of the provisions of section 1247, Genernl Code, such prosecutions 
should proceed as to the court and procedure in like manner as if the prosecution were 
for a violation of an order of the local board of health. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1172. 

A DEMAND UPON A COUNTY AUDITOR AND TREASURER FOR AD­
VANCE FAYME-:\'T OF MUNICIPAL TAXES, BEFORE SETTLEMENT, 
MAY BE MADE 0::\'LY BY THE CITY TREASURER. 

Demands upon the county auditor and treasurer for advance pa:yment of mu­
nicipal taxes before settlement, ma:y be made o11ly by the city treasurer. No board 
or officer whatever has authority to cozztrol !he distribution among the several 11111-

nicipal funds so drawn from the cowzty treasury and placed in the municipal treas­
ury; such mo1leJs belong, pro rata, to the se·z1eral funds in the proportion determined 
by the municipal levies. The collzzty commissioners have 110 function whatever to 
discharge with respect to s11ch advance drafts; the trustees of the sinking fund of 
the city lzmJe no authority to make demand upon the county auditor and treasurer 
for advance payments on account of the city sinking fund levies. 

CoLUMBUS, OHIO, September 24, 1914. 
Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of August 5th, requesting 
my opinion upon the following question: 

"1. \Vho are the proper local authorities to represent the city in mak­
ing a demaad upon the county auditor for municipal funds, particularly as to 
the distribution of such advances between municipal funds? 

"2. If a board of county commissioners, by resolution, make distribu­
tion of such advance, giving to the sinking fund commission of a city its pro­
portionate share of said advance, may such action of the county commis­
sioners be disregarded by the city auditor and city treasurer, and the sink­
ing funds of the city be denied any portion thereof? 

"3. Have the trustees of the sinking funds of a city the authority under 
section 2692 to make demand upon the county auditor, by passing the proper 
resolution, for an advance due to the sinking funds? 

"4. May the county auditor, or city auditor and city treasurer credit to 
any municipal fund more than its proportionate share (as shown by the 
levy) of the amount collected at the time the advance payment is made " 

Section 2692, General Code, properly interpreted furnishes, I think, a complete 
answer to all of your questions. 

It is as follows: 

"When the local authorities so request, the county auditor may draw, 
and the county treasurer shall pay on such draft to township, city and vil­
lage treasurers, and the treasurer of any board of education, from June 
twentieth and December twentieth to the elate of the semi-annuai distribu­
tion, each year, any sum not exceeding two-thirds of the current col­
lection of taxes for such local authorities, respectively, in advance of the 
semi-annual settlements." 

It is obvious that this section is ambiguous. The term "local authorities" as 
therein used seems to designate the "township, city and village treasurers" who are 
the only such authorities mentioned in the section, but this conclusion is by no 
means certain. 

Regarding the section then as ambiguous and tracing its legislative history, I 
·find that the term in question has been in the statute since it was incorporated in 
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the Revised Statutes of 1880 as section 1123 thereof. Looking to the code of 1880, 
I find that the section 70 0. L., 183, is given as the source of that section. 

The said act is in full as follows: 

"Be it Euacted by the Geueral .dssembly of the State of Ohio: 
"Section 1. That the treasurer of each county in this state shall, be­

tween the fifteenth and thirtieth days of December, and fifteenth and thir­
tieth days of June, annually, pay, upon the warrant of the county auditor, 
to each township treasurer, city treasurer, treasurer of incorporated village. 
and treasurer of each city or village board of education in his county, a 
sum equal, as near as may be, to two-thirds of the current collection of 
taxes assessed and collected for and in behalf of these several corpora­
tions, townships or boards, which shall be held and treated as advance pay­
ment in behalf of the several township, city, village and school funds. 

"Section 2. That the county auditor of each county in this state shall, 
upon demand being made by the several township treasurers, city treas­
urers, treasurers of incorporated villages, and treasurers of school boards, 
issue his warrant upon the county treasurer in favor of such officers, for a 
sum as aforesaid of two-thirds, as near as may be, of the current collections 
in behalf of said townships, cities, villages and school boards, specifying in 
said warrant the amount belonging to each of tl!e several funds. 

"Section 3. The auditor and treasurer of each county shall keep a just 
and accurate account of the money paid to each township, city, village 
and school board, for final adjustment of the semi-annual and annual set­
tlements with the same officers." 

It is apparent from an examination in the foregoing act that the legislative 
intention was that the proper authorities to make demand upon the county treas­
ury for advancements should be the treasurers of the local subdivisions. 

Of course, the verbal changes made merely in process of codification are pre­
sumed not to have evinced an intention to change the law. Accordingly, I am of the 
opinion that what little evidence of intention is actually apparent on the face of 
section 2692, General Code, in its present form is borne out by the legislative his­
tory of the section and that the local treasurers are proper local authorities to 
make demand upon the county auditor for advancements on account of local tax 
distribution. 

Therefore answering your first question in part, I am of the opinion that the 
proper local authority to represent the city in making a demand upon the county 
auditor for municipal funds is the city treasurer. 

But your first question also asks as to where authority is lodged to distribute 
such an advancement between municipal funds. 

This question assumes that there is authority to make at will a given distribution 
of an advancement. I am not so sure that this is the case, and shall first, therefore, 
examine the question,as to whether or not any officer has authority, or discretion, 
to control the distribution of advance payments as among the several municipal 
funds. 

Section 2692, General Code, in its present form is almost perfectly ambiguous 
on this point, unless presumptions are indulged in. Putting it in another way, there 
is ground for the conclusion that section 2692 is simply silent on this point; and 
that the question must be answered upon the assumption that it is so silent. 

Let this angle of view then be developed. The proceeds of the collection of 
taxes in the hands of the county treasurer constitute an undivided fund. When a 
tax payer, pays his taxes to the county treasurer, he is contributing pro rata to all 
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the governmental purposes for which levies have been made. This is true, I think, 
without statutory provisions, but in the case of real property taxes, it is made plain 
by the provisions of section 2655, General Code, which is as follows: 

"If a person desires to pay only a portion of a tax charged on real 
estate otherwise than in such installments, such person shall pay a like pro­
portion of all the taxes charged thereon for state, county, township or 
other purposes, exclusive of road taxes. 1\o person shall be permitted to 
pay one or more of such taxes without paying the others in like proportion, 
except only when the collection of a particular tax is legally enjoined." 

Now the money comes into the possession of the county treasurer, it is held by 
him before stttlement or advance payment in a commingled mass, which consists 
of the fruits of the several levies. The relation of the levy to the fund is well 
understood, the one being the source to the other. Inasmuch as the undivided tax 
fund consists of a conglomeration of the proceeds of the collection of all levies, 
it follows that the money in it at a given time to the extent that any portion thereof · 
may be said to belong to a municipality as the fruit of its levies, may likewise be 
said and to the same extent to belong equitably to the several municipal levies them­
selves. That is to say if at a given time there is in the undivided taxes in the 
hands of the county treasurer money which by calculation can be ascertained to 
belong to the municipality in an amount of say ten thousand dollars, it must be 
equally true that of that ten thousand dollars, three thousand dollars, for example, 
belongs to the sinking fund, three thousand dollars to the general fund, etc. 

It will be borne in mind that I am discussing the hypothesis that the statutes 
are absolutely silent with respect to any power to apportion an advance payment 
as among the seHral municipal funds. Vv'ithout elaborating the discussion further, 
I may say that I am of the opinion that if the statutes are silent in this particular, 
there is no such power, so that if the city treasurer makes demand upon the county 
auditor for an advance tax warrant, he has no right to specify that the draft shall 
be credited to a particular municipal levy, but must take on account of the mu­
nicipality generally, and the money which he receives must be divided in proportion 
to the municipality's levies among the funds created thereby, unless a statute can be 
found expressly authorizing some other distribution. 

What has been said rests upon two hypoth!!ses : 
1. That section 2692 is impossible of interpretation so as to furnish an answer 

to this part of your question. 
2. That no other section of the General Code supplies an answer thereto. 
The legislative history of section 2692 does furnish an answer which is quite 

consistent with the statement of the law, as it would exist in the absence of ex­
press provision of statutes, as I have above outlined it. It will be observed that 
section one of the original act in 70 0. L., 184, provided that the sum paid by the 
county treasurer to the city treasurer should be "held and treated as advance pay­
ment in behalf of the several * * * city * * * funds." 

Furthermore, section two of the original act provided that the county auditor's 
w~rrant should specify "the amount belonging to each of the several funds" without 
conferring upon the city treasurer, or any other officer, or board, any power to con­
trol this specification. Of course, the county auditor in this transaction clearly acts 
in a ministerial capacity; so that any specification of the amount belonging to the 
several funds, which he would be required to make, would be on the basis of a mere 
mathematical calculation. 

I am clearly of the opinion then that under the original law, which has in this 
resped never been amended, save in process of codification, no city authorities had. 
any power or right to control the distribution among the city funds of advance 



ATTORNEY GENERAL. 1293 

payments from the tax collections, but that such advance payments were required to 
be credited pro rata to the several municipal funds for which levies had been made. 

I think then that when the legislature omitted this machinery which was found 
in the original statutes in codifying the statute law of the state in 1880, the omission 
must have been due to the belid that such machinery was unnecessary because the 
automatic proportional distribution of advance payment among the several funds 
would be required by necessary implication in the absence of any express provision 
of statute. 

I am, therefore, of the opinion that having regard to its legislative history, the 
necessary implication from present section 2692, General Code, is that there is no 
authority on the part of any one to control the distribution of advance payments 
of taxes to the city treasurer as between municipal funds. 

Of course, section 2692, which is an old statute, would yield in this particular 
to more recently enacted provisions should this implication prove inconsistent with 
such other statutes, but I find no such inconsistent provisions. One would expect 
to find them, if at all, in the Municipal Code. They are not there, but on the con­
trary the following provisions and considerations consistent with what has already 
been said are found: 

"Sec. 3795. The taxes of the corporation shall be collected by the county 
treasurer and paid into the treasury of the corporation in the same manner 
and under the same laws, rules and regulations as are prescribed for the 
collection and paying over of state and county taxes. The corporation treas­
urer shall keep a separate account with each fund for which taxes are as­
sessed, which account shall be at all times open to public inspection. Unless 
expressly otherwise provided by law, all money collected or received on be­
half of the corporation shall be promptly deposited in the corporation treas­
ury in the appropriate fund, and the treasurer shall thereupon give notice 
of such deposit to the auditor or clerk. Unless otherwise provided by law, 
no money shall be drawn from. the treasury except upon the warrant of the 
auditor or clerk pursuant to the appropriation by council. 

"Sec. 3797. At the beginning of each fiscal half year, the council shall 
make appropriations for each of the several objects for which the corpora­
tion has to provide, or from the moneys known to be in the treasury, or es­
timated to come into it during the six months next ensuing from the col­
lection of taxes and all other sources of revenue. All expenditures within 
the following six months shall be made from and within such appropria­
tions and balances thereof. 

"Sec. 5649-3d. At the beginning of each fiscal half year the various 
boards mentioned in section 5649-3a of this act shall make appropriations 
for each of the several objects for which money has to be provided, from the 
moneys known to be in the treasury from the collection of "taxes and all 
other sources of revenue, and all expenditures within the following six 
months shall be made from and within such appropriations and balances 
thereof, but no appropriation shall be made for any purpose not set forth 
in the annual budget nor for a greater amount for such purpose than the 
total amount fixed by the budget commissioners, exclusive of receipts and 
balances." 

Section 3795, supra, makes the city treasurer a mere ministerial officer with re­
spect to the distribution of taxes of the corporation among the several funds. Sec­
tions 3797 and 5649-3d which provide for appropriations do not lodge in the council 
any authority to control the distribution of money belonging to the several funds, 
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because appropnatwns are made from funds in the city treasury and not from the 
undivided taxes. In fact, the moment the tax moneys reach the city treasury they 
are automatically distributed to the several funds therein and council cannot act 
with respect to them at all until this distribution takes place. 

This fact is further emphasized by the provisions of section 3799, General 
Code, which formerly authorized the transfer of one fund or part thereof to an­
other fund. This section has been so amended as somewhat to limit its scope (see 
103 0. L., 522), but in its present, as well as in its original form, it presupposes an 
automatic distribution in the first instance. 

\Vith respect to the sinking fund to which some of your questions relate, no 
distinction is observable. Section. 4512, General Code, defines the relation of the 
sinking fund trustees as custodians of the sinking fund to the municipal treasurer 
in this respect which is as follows: 

"Sec. 4512 .. Upon demand of the board, the city auditor or village 
clerk shall report to it balances belonging to the city or village, to the credit 
of the sinking fund, interest accounts, or for any bonds issued for or by the 
corporation, and all officers or persons having them shall immediately pay 
them over to the, trustees of the sinking fund, who shall deposit them in such 
place or places as the majority of such board shall select." 

It is obvious that the sinking fund trustees have the right to have paid to them 
only such balances as belong "to the credit of the sinking fund," etc. The city 
auditor could then only certify as being to the credit of the sinking fund such por­
tion of an advance demand on account of municipal levies as belongs to that fund. 

I may mention that the· bookkeeping with respect to the several municipal funds 
devolves upon the city auditor, or village clerk, as the case may be. His function 
in the premises is prescribed by section 4276, which provides as follows : 

"The auditor shall keep the books of the city, exhibit accurate state­
ments of all moneys received and expended, and of all property owned by 
the city and the income derived the~efrom, and of all taxes and assess­
ments." 

It is obvious that the auditor has no discretion in the premises. 
From all these considerations then, I am of the opinion that no authorities either 

of the county or of the city have any discretionary power with respect to the dis­
tribution of advances between municipal funds. 

Your remaining questions are perhaps answered by the discussion already in­
dulged in. 

As to your second question, I may remark : 

1. That the county commissioners have absolutely nothing to do with the mat­
ter of advance drafts, so that their resolution would have no effect in the case. 

2. That the city auditor and city treasurer have no authority to deny to the 
sinking fund of the city its proper proportion of an advance draft. 

As to the third question which you ask, I am of the opinion that the trustees 
of the sinking fund have no authority to make demand upon the county auditor 
for an advance due to the sinking funds. The demand must be made by the city 
treasurer, and the payment of him belongs proportionally to all the funds. \Vhen 
payment has been made, then the trustees of the sinking fund under section 4512, 
General Code, may demand the sinking fund's share as therein provided. 

Your fourth question may be generally answered in the negative upon the 
basis of the previous discussion. 
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I may add that your question does not require me to consider whether or not 
the city treasurer, who alone can be recognized by the county auditor in making a 
demand for advances on behalf of the city, could be compelled to make such a 
demand at the behest of the council on the theory that such control of the treas­
urer's acts is implied from council's power to "have the management and control of 
the finances * * * of the corporation," except as may be otherwise provided 
(section 4240, General Code); or at that of the trustees of the sinking fund, on the 
theory that the power to order the treasury to make an advance draft results from 
the power of such trustees to "have the management and control of such sinking 
fund." Accordingly, I express no opinion on this question, contenting myself with 
the statement, sufficient for the purposes of your communication, that at all events 
the council, or the trustees of the sinking fund, as the case might be, would have 
to reach the county officers through the city treasurer. 

1173. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

::-,:UMBER OF TIMES THAT A TEACHER'S CERTIFICATE COVERED BY 
SECTIONS 7845 AND 7846, GENERAL CODE, AS AMENDED, MAY BE 
RENEWED. 

Under the provisions of section 7845, (md 7846, General Code, as amended, 104 
0. L., 108, constituting a part of the rece11tly adopted school code, the certificates 
covered by said sections may be renewed more than twice for the reason that there 
is no limitation i11 said sectio11s as to the mtmber of times such certificates may be 
renewed. 

CoLUMBUS, OHIO, September 24, 1914 

HoN. W. D. FuLTON, Member of House of Representatives, Newark, Ohio. 
DEAR SrR :-Under date of March 24th, you submitted the following request: 

"I am writing at the request of a number of teachers of this city in re­
gard to the new school law, sections 7844, 7845 and 7846. 

"I understand that our superintendent here has told the teachers that 
no certificate could be renewed more than twice, even if the teacher has 
had five years' experience of successful teaching. They seem anxious for 
your opinion and I would greatly appreciate it if you. will write me; I have 
my. owu views about it and think there is no question." 

In reply thereto section 7844, as amended 104 Ohio Laws, page 108, provides 
as follows: 

"Each city board of school examiners may grant teachers' certificates 
for one year and three years from the first day of September following 
the examination, which shall be valid within the district wherein they are 
issued. But certificates granted for one year or three -years must be re­
garded as provisional certificates and shall be renewed only twice each" 
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Section 7845 of the General Code, as amended 104 Ohio Laws, page 108, pro­
vides as follows: 

"All five year and eight-year certificates now granted shall continue in 
force until the end of their terms and shall be renewed by the superin­
tendent of public instruction upon proof that the holders thereof have 
taught successfully until the time of each renewal. Each application for re­
newal shall be accompanied by a fee of fifty cents and shall be filed in the 
office of the superintendent of public instruction." 

Section 7846 of the General Code, as amended 104 Ohio Laws, page 108, pro­
vides as follows: 

"All two-year and three-year primary, elementary and high school cer­
tificates now granted shall continue in force until the end of their terms 
and may be renewed by the city boards of examiners on proor' of five 
years' successful teaching experience." 

It will be noted, under the above provisions, that all· five-year and eight-year 
certificates loOW granted shall continue in force Until the end of their terms and 
shall be renewed by the superintendent of public instruction upon proof that the 
holders thereof have taught successfully until the time of each renewal. This pro­
vision is contained in section 7845, General Code, supra. There is no limitation 
in said section as to the number of times that such certificates may be renewed, such 
as the limitation contained in section 7846, General Code, supra, to which I will 
later refer. · 

Section 7846, General Code, supra, provides that all two and three-year primary, 
elementary and high school certificates now granted shall continue in force until the 
end of their terms and may be renewed by the city board of examiners on proof 
of five years' successful teaching experience. There is, likewise, no limitation, in 
this section, as to the number of renewals that may be granted under such cer-
tificates. · 

Section 7844, supra, refers to certificates which may be granted by a city board 
of school examiners for one year and three years from the first day of September 
fcllowing the examination. Said section specifically says that these certificates are 
to be regarded as provisional certificates and shall be renewed only twice each. 
If the legislature had intended to apply this same limitation as to the number of 
times other certificates could be renewed, then surely the legislature would have 
specifically provided for such limitation by ·expressly stating same in section 7845 
and 7846, supra. 

In answer to your question I am of the opinion that the certificates covered by 
sections 7845 and 7846 may be renewed more than twice for the reason, as above 
stated, that there is no limitation as to the number of such renewals that may be 
granted. 

Very truly yours, 
TIMOTHY :=;. HOGAN, 

Attorney General. 



ATTORNEY GENERAL, 1:?97 

lli4. 

ROAD DlPROVE:\IEXT. BOXDS-SUPPLE:\lEXTED TRAXSCRIPT OF 
THE PROCEEDIXGS FOR AX ISSUAXCE OF BOXDS BY THE COUX­
TY CO~C\IISSIOXERS, LORAIX COUXTY, OHIO, IN THE SUM OF 
$17,000 AX D $20,000. 

Suppli!mented transcript of the proceedings of an issuance of road improvement 
bonds by tile board of county commissioners of Lorain corwty, Ohio, in the sum of 
$17,000 and $20,000, respectively, shows that .wid Proceedings are in all respects i11 
collformity to lm>J, and said bonds would co1:stitute a legal and valid indebtedness 
of Lorain CO!IIli,V, subject to payment as therein provided. 

CoU'MBus, Omo, September 25, 1914. 

The Industrial Commission of Ohio, Majestic Bldg., Columbus, Ohio. 
GEXTU.MEN :-I transmit to you, herewith, supplemented transcripts of the pro­

ceedings for the issua11Ce of bonds by the board of county commissioners, Lorain 
county, Ohio, for the improvement of two roads, one of which lies in Avon town­
ship of said county and the other of which lies within Sheffield township thereof, 
the amounts of said issues being, respectively, $20,000 and $17,000. 

I have examined the said transcripts, and upon facts thereby disclosed, as well 
as certain inquiries respecting. tax rates made of the taxing officer, I am of the 
opinion that the said proceedings are, in all respects, in conformity to law, and 
that said bonds, if accepted by the industrial commission, would constitute a valid 
and legal indebtedness of Lorain county, subject to payment as therein provided, in 
accordance with law. 

I may add that upon a previous examination I felt obliged to recommend the 
amendment of the resolution of issuance. This amendment necessitated making 
certain alterations and interlineations on the face of the bonds. This, I am ad­
vised, has been done, and I am told that the treasurer of state now holds the bonds 
amended as aforesaid. 

I hereby certify, therefore, that said bonds have been issued in accordance with 
the provisions of law, and that the same constitute a good and valid legal obligation 
against the county of Lorain, to be paid in accordance with the terms specified 
therein. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1175. 

TORRENS LAND ACT-EXAMINERS NOT SUBJECT TO CIVIL SERVICE 
REGULATIOXS. 

Under the provisions of section 8572-3, General Code, the examiners authorized 
by section 3 of the Tonens land act, are 11ot in the service of the state, cowzties or 
cities thereof, within the meaning of the civil service act, and are not subject to 
civil service regulations. 

CoLUMBUS, OHIO, October 1, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of July 16, 1914, you inquire whether or not the 
examiners authorized by section 3 of the act of 103 Ohio Laws, 914, the Torrens 
land registration act, are in or out of the classified service. 

Section 3 of said act, section 8572-3, General Code, provides: 

"The common pleas court in each county shall appoint, subject to removal 
at any time by and at the will of said court, one or more examiners of title 
who shall be officers of the court and who shall be competent attorneys at 
law with skill and experience in the examination of titles to real estate, each 
of whom before entering on the discharge of his duties shall give a bond 
payable to the state of Ohio for the use of whom it may concern in an 
amount and with such sureties as shall be approved by a judge of said 
court, but in no case less than one thousand dollars, conditioned for the 
honest and faithful performance of his duties and the faithful accounting 
for and turning over of all papers, documents, money or property which 
may come into his possession by virtue of his appointment, which bond 
shall be filed with the clerk of said court and duly recorded and shall then 
be deposited with the treasurer of the county who shall receipt to the clerk 
therefor by endorsement on the record of such bond. Said examiners shall 
have authority to administer oaths, take testimony and other evidence and 
generally to exercise all powers and perform all duties of masters in chan­
cery. No examiner of titles shall in any way act as attorney for or rep­
resent any party or person in interest, in any matters in any way relating 
to proceedings to register title to land or any interest or estate therein or 
lien or charge thereon or in any suit or proceeding relating to registered 
land." 

These examiners are officers of the court and generally have all the powers 
and duties of masters in chancery. 

The compensation of these examiners is not p;.id from state, county, or other 
public funds. They are paid by fees and these are chargeable as costs against the 
parties to the action for registration of title as the court may determine. 

Section 112 of said act, section 8572-112, General Code, prescribes and fixes the 
fees to be paid. Said section provides in part: 

"Examiners of title shall receive for examining title on original refer­
ence and making report on all matters arising under the application, in­
cluding final certificate as to all necessary parties being made and properly 
brought before the court and to the proceedings being regular and legal, 
$5.00 for each separate <tnd distinct parcel or body of land included in the 
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application appraised for taxation at $2,000.00 or less, and on such parcels 
so valued at from $2,000.00 to $5,000.00 one-half of one per centum of such 
value, and where the court for special reasons, may so order, an additional 
one-tenth of one per centum in the excess value above $5,000.00 up to $30,-
000.00, the fee in no case to be in excess of $50.00 nor in ordinary cases 
in excess of $25.00 for each separate body or parcel of land although made 
up of more than one tract. 

* * * * * * ~ 
"Co5ts as herein provided may in any 

ordered to be paid by the parties in such 
and reasonable." 

* * * * * 
case be taxed and by the court 
manner as to it may seem just 

In section 1 of the civil service act, section 486-1, General Code, the term "civil 
~ervice" is defined : 

"1. The term 'civil service' includes all officers and positions of trust 
or employment, including mechanics, artisans and laborers in the service 
of the state and the counties, cities and city school districts thereof. 

"2. The 'state service' shall inclune all offices in the service of the 
state or the counties thereof, except the cities and city school districts." 

It will be observed that the statute does not fix the number of examiners to be 
appointed. This is left entirely within the discretion of the 0 court, and such ex­
aminers are subject to removal at the will of the court. 

The statute further provides that these examiners "shall have authority to ad­
minister oaths, take testimony and other evidence and generally to exercise all 
powers and perform all duties of masters in chancery." 

The nature of the office of master in chancery is defined at page 429 of volume 
16 of Cyc., where it is said: 

"There were in the English chancery, and there are still in most Amer­
ican jurisdictions, officers known as masters in chancery, who act as as­
sistants to the court, performing both judicial and ministerial functions." 

The examiners in question are in effect assistants to the court and are required 
to take the evidence on cases referred to them and report their findings to the court 
as is required of a master in chancery. 

Section 19 of the Torrens act, section 8572-19, General Code, reads in part: 

"If, in any case, an answer is filed raising an issue, the cause shall be 
set down for hearing on the motion of either party. The court may refer 
the cause or any part thereof to one of the examiners of titles as master, 
to hear the parties and their evidence, and make report thereof and his find­
ings thereon to the court. * * *" 

It is my conclusion, therefore, that the examiners authorized by the Torrens 
land registration act are not in the service of the state, or of the counties, cities 
or city school districts thereof, within the meaning of the civil service law, as above 
defined, and such examiners are not subject to civil service regulations. 

' ·.· ·--

Respectfully, 
TIMOTHY S. HoGAN, 

Aftorney General. 
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1176 .. 

CHIEF OF POLICE DJ THE CLASSIFIED SERVICE, UNDER THE NEW 
CIVIL SERVICE LAW-RIGHT OF :'-.lAYOR TO APPOINT CHIEF OF 
POLICE-PROl\IOTIO:\'AL APPOINTl\lENT. 

The chief of police of a city is in the classified service uuder the HeW civil 
service law. 

The mayor caunot make a permanent appointment to fill a vacancy in the posi­
tion of chief of police without I!Otifyillg the civil service commission and securi11g 
from them names from the eligible list to be secured by examinations. 

In promotional appointments, all exami11ations shall be competitive, and only one 
name is certified by the civil service commission for appointmeut. 

CoLUMBUS, OHIO, October 1, 1914. 

The State.Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of August 28, 1914, Hon. George. ]. Carew, city so­

licitor of Youngstown, Ohio, submits the following inquiries: 

"First. Are the chiefs of police under the civil service law? 
"Second. If they are, has the mayor the right to make a permanent ap­

pointment withoat the civil service commission holding examinations for the 
position? 

"Third. If it is necessary to hold examinations, should they be the 
competitive for promotion? vVhat I mean by that is, does the civil service 
commission certify one name only to the appointing power?" 

The chief of police of a city is in the classified service under the new civil 
service act. It has been so held in a former opinion to you. 

When a vacancy occurs in that position, no valid permanent appointment can 
be made except in the manner provided by the civil service act. 

Section 13 of the civil service law, section 486-13, General Code, reads in part: 

"The head of a department, office or institution in which a position in 
the competitive classified service is to be filled shall notify the commission 
of the fact, and the commission shall, except as provided in section 15 
hereof, certify to him the names .and addresses of the three candidates stand­
ing highest on the eligible list, for the class or grade to which said position 
belongs. * * * The appointing officer shall notify said commission of 
each position to be filled separately, and shall fill such position by appoint­
ment of one of three persons certified to him by the commission thereof." 

Section 15 of the act, section 486-15, General Code, which is referred to in 
section 13, provides for promotions, as follows: 

"Vacancies in positions in the competitive class shall be filled as far as 
practicable by promotions. The commission shall provide in its rules for 
keeping a record of efficiency for each employe in the competitive classified · 
service, and for making promotions in the competitive classified service on 
the basis of merit, to be ascertained as far as practicable by promotional 
examinations, by conduct and capacity in office, and by seniority in service; 
and shall provide that vacancies shall Le filled by promotion in all cases 
where, in the judgment of the commission, it shall be for the best interest 
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of the service so to fill such vacancies. All examinations for promotion 
shall be competitive. In promotional examinations efficiency and seniority 
in service shall form a part of the maximum mark attainable in such exam­
ination. In all cases where vacancies are to be filled by promotion, the 
commission shall certify to the appointing power only the name of the per­
son having the highest rating. The method of examination for promo­
tions, the manner of giving notice thereof, and the rules governing the 
same shall be in general the same_ as those provided for original exam­
inations." 

By virtue of this section vacancies in position "shall be filled so far as prac­
ticable by promotion." It is further provided that the civil service commission 
"shall provide that vacancies shall be filled by promotion in all cases where, in 
the judgment of the commission it shall be for the best interest of the service so 
to fill such vacancies." 

By virtue of this provision the civil service commission is to determine what 
positions shall be filled by promotions. Examinations for promotions are required 
to be competitive. 

It is further provided in this section that "In all cases where vacancies are to 
be filled by promotion, the commission shall certify to the appointing power only 
the name of the person having the highest rating." 

By virtue of this provision only one name is certified to the appointing power 
where vacancies are filled by promotion. 

In answer to the specific question: 
First. The chief of police of a city is in the classified service under the civil 

service law. 
Second. The mayor cannot make a permanent appointment to fill a vacancy 

in the position of chief of police without notifying the civil service commission 
and securing from them names from the eligible list to be secured by examinations. 

Third. In promotional appointments all examinations shall be competitive and 
only one name is certified by the civil s~rvice commission for appointment. 

11i7. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

MEMBERS OF THE COUNTY BOARD OF SCHOOL EXAMINERS NOT 
SUBJECT TO THE CIVIL SERVICE LAW. 

ThP members of the county board of school examiners authorized by section 
i811, General Code, as amended, 104 0. L., 102, are not subject to the civil service 
/ar(l. 

CoLUMBUS, 0Hro, October 1, 1914. 

Tlze State Civil Service Commissio11, Columbus, Ohio. 
GENTLEMEN:-Your letter of September 12, 1914, is received, in which you in­

quire: 

"The state ch·il service commission· desires your opinion as to whether 
or not county school examiners under the recent school legislation are in 
or out of the classified service." 
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Section 7811, General Code, as amended in 104 Ohio Laws, 102 provides for the 
appointment of the county board of school examiners as foJlows: 

"There shaH be a county board of school examiners for each county, 
consisting of the county superintendent, one district superintendent and 
one other competent teacher, the latter two to be appointed by the county 
board of education. * * *" 

The county superintendent is one of the examiners by virtue of his office and 
the county board of education appoints the other two examiners. 

County school districts have been created by section 4679, General Code, as 
amended in 104 Ohio Laws, 133. This section reads: 

"The school districts of the state shall be styled, respectively, city school 
districts, village school districts, rural school districts and county school 
districts." 

Section 4684, General Code, as amended in 104 Oh.io Laws, 133, provides: 

"Each county, exclusive of the territory embraced in any city school 
district and the territory in any village school district exempted from the 
supervision of the county board of education by the provisions of sections 
4688 and 4688-1, and territory detached for school purposes, and including 
the territory attached to it for school purposes, shall constitute a county 
school district. In each case where any village or rural school district is 
situated in more than one county such district shall become a part of the 
county school district in which the greatest part of the territory of such 
village or rural district is situated." 

Each county is to have a county board of school examiners and these examiners 
are appointed by the county board of education. This board acts for the county 
school district. Certificates issued by these examiners are valid in all village and 
rural school districts of the county wherein they are issued. 

Section 7821, General Code, as amended in 104 Ohio Laws, 104, reads in part: 

"County boards of school examiners may grant teachers' certificates 
for one year and three years which shalJ be valid in all villages, and rural 
school districts of the county wherein they are issued. * * *" 

These certificates are not valid in city school districts. 
The civil service act applies only to city school districts. It does not apply to 

village, rural or county school districts. 
Section 1 of the civil service act, section' 486-1, General Code, reads in part: 

"The term 'civil service' includes all officers and positions of trust or 
employment, including mechanics, artisans and laborers in the service of 
the state and the counties, cities and city school districts thereof." 

The county school examiners are not, therefore, subject to the civil service act. 
Respectfully, 

TIMOTHY S. HoGAN, 
Attor11ey Ge11eral. 
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1178. 

RIGHT OF Ol'JE PENSIOl'JED BY THE PEDERAL GOVERNMENT TO 
DRAW BLIXD RELIEF-OHIO BLIXD RELIEF LAWS. 

The words "and such relief shall be in place of all other relief of a public na­
trtre," as found in section 2%7, G. C., do not preclude a pensioner of the federal gov­
ermnent f,·om drawing blind relief, nor does the drawing of a federal pension affect 
the right of a bliud person to 1·elief under the Ohio blind relief laws. 

CoLUMBUS, OHIO, October 1, 1914. 

1 IoN. THos. L. POGUE, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm :-I have your letter of September 19, 1914, in which you inquire 

whether the language of section 2967, G. C. (103 0. L., p. 60), where it reads, "and 
such relief S'hall be in place of all other relief of a public nature," will preclude its 
recipient from receiving a soldier's pension from the federal government? 

Ordinarily, as a matter of law, a pension is classed as an allowance of money 
granted by the government for services rendered in the past, and while in some 
instances based on indigency, cannot be classed as relief. 

I am of the opinion that two reasons exist why the drawing of a soldier's pen­
sion or widow's pension from the federal government may not affect the right of 
such person to receive blind relief, or the receipt of blind relief cannot affect the 
right to receive such pension. They are: 

1st. The federal pension is not "relief" in the sense of the language used in 
section 296?. 

2nd. The language of 2967 has no application to relief furnished by another 
government than the state of Ohio, or some of its subdivisions. 

1179. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

RIGHT OF AUDITOR OF STATE TO ISSUE WARRANTS TO PAYMAS­
TERS OF THE RESPECTIVE STATE DEPARTMENTS FOR EM­
PLOYES THEREIN. 

Under sections 242 and 243, General Code, the auditor of state may issue war­
rants to paJ•masters of the respective stale departments to u•hom has been assigned 
the pay of the employes therein. 

CoLUMBUS, OHIO, October 1, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I have your letter of August 7, 1914, wherein you state: 

"Enclosed you will find a certificate that I desire to employ and attach 
to the pay rolls issued by this department to the several. boards and com­
missions of the state. 

"I wish you would render me an opinion as to whether this certificate 
is sufficient and will fully protect the auditor of state and be a substantial 
compliance with sections 242 and 243 of the General Code." 
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The certificate, so called, enclosed in your letter, is a form of assignment by 
the employes of a state department to a person named as paymaster of the depart· 
ment, of their pay, and contains the authorization of such employes to the paymaster 
to receive and receipt for warrants in his own name in the amount of the pay roll, 
or one or more warrants for the aggregate, as to the paymaster may seem con­
venient and be satisfactory to the auditor of state. There is also space for the 
writing in of the names and titles of the employes of the department, and their 
signatures. 

Sections 242 and 243, General Code, provides as follows: 

"Sec. 242. The auditor of state shall keep an account of all appropria­
tions made by law and of the warrants drawn on and moneys paid out of 
them. No money shall be drawn from the treasury except on his warrant 
and he shall keep an account of the number, date, and amount of each war­
rant, in whose favor it was drawn, on what fund, and on what account, 
and his books shall at all times show the exact amount of money which 
should be in the treasury, the amount thereof belonging to each particular 
fund, the balance remaining of each appropriation and the amount of bonds, 
stocks, securities and other property which should be in the treasury. 

"Sec. 243. The auditor of state shall examine each claim presented for 
payment from the state treasury, and, if he find it legally due and there is 
money in the treasury duly appropriated to pay it, he shall issue to the per­
son entitled to receive the money thereon a warrant on the treasurer of 
state for the amount found clue, take a receipt on the face of the claim for 
the warrant so issued, and file and preserve the claim in his office. He shall 
draw no warrant on the treasurer of state for any claim unless he finds it 
legal, and that there is money in the treasury which has been duly appro 
priatecl to pay it." 

I am of the opinion that said form is in substantial compliance with sections 
242 and 24~. The requirement of section 243 that the auditor shall issue warrants 
to persons entitled to receive the money on them, is met by the issuance of war­
rants in· favor of the paymaster, because by virtue of the assignment to him he be­
comes the person entitled to receive the money on the pay roll voucher. 

· Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1180. 

CIRCU:\TSTAXCES UXDER WHICH A CHAXGE IX THE PLAXS AXD SPE­
CIFICATIOXS OF A BRIDGE SUBSTRUCTURE IXVOLVIXG ADDI­
TIONAL COST :\IAY BE :\lADE-AGGREGATE COST OF STRUCTURE 
:\IAY XOT BE EXCEEDED. 

A change in the plans and specifications of a bridge substructure, involvi11g an 
additional cost, exceeding in the aggregate the amount in the estimate for such sub­
structure, may 11ot lawfully be made. !11 the event that the necessity to make an 
addition a;·ises in the course of constructio11, tire necessary addition must be re­
garded as a separate improvement, and the additional materials and labor must be 
furnished and performed under p/ans, specifications and estimates with advertising 
and competitive bidding in the manner pro"<'ided by law for the making of chauges 
to county bridges. 

CoLUMBUS, OHIO, October 1, 1914. 

HoN. BEN A. BrcKLEY, Prosecuting Attomey, Hamilton, Ohio. 
DEAR SIR:-Your letter of September 19th, previously acknowledged, requests 

my opinion as to whether or not changes in the plans and specifications of a bridge 
substructure can be made during the course of construction, in such manner as to 
cause the total cost of the work to exceed the original estimate. 

Section 2358, General Code, provides as follows: 

"~ o contract shall be made for a public building, bridge or bridge sub­
structure, or for any addition to, change, improvement or repair thereof, 
or for the labor and materials herein provided for, at a price in excess of 
the estimates required to be made by the preceding sections." 

Section 2343, General Code, provides as follows : 

"When it becomes necessary for the commissioners of a county to erect 
or cause to be erected a public building, or substructure for a bridge, or 
an addition to or alteration thereof, before entering into any contract there­
for or repair thereof or for the supply of any materials therefor, they shall 
cause to be made by a competent architect or civil engineer the following: 
Full and accurate plans showing all necessary details of the work and ma­
terials required with working plans suitable .for the use of mechanics or 
other builders in the construction thereof, so drawn as to be easily under­
stood; accurate bills, showing the exact amount of the differeQt kinds of 
material, necessary to the construction, to accompany the plans; full and 
complete specifications of the work to be performed showing the manner 
and style required to be done, with such directions as will enable a com­
petent builder to carry them out, and afford to bidders all needful informa­
tion; a full and accurate estimate of each item of expense, and of the ag­
gregate cost thereof. 

"Nothing in this section shall prevent the commissioners from receiv­
ing from bidders on iron or reinforced concrete substructures for bridges 
the necessary plans and specifications therefor." 

Section 2350, General Code, provides as follows: 

"If the plans, drawings representations, bills of material, specifications 
of work and estimates relate to the building of a bridge, they shall be sub­
mitted to the commissioners, county auditor and county surveyor. If ap-
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proved by a majority of them, a copy thereof shall be deposited with the 
county auditor and kept for the inspection of parties interested." 

It will not be necessary to quote other provisions of the related statutes. Suf­
fice it to state that they contain on the one hand, no express authority, and on the 
other hand, no explicit prohibition relative to making changes in the plans and 
specifications after the work has been begun, which, of course, would necessarily 
involve a change in the total cost of the improvement. 

Similar provisions with respect to municipal and state contracts do provide for· 
such cases. With respect to said contracts, the provision is that of section 2320, 
General Code, which is as follows: 

"After they are so approved and filed with the auditor of state, no 
change of plans, descriptions, bills of materia\ or specifications, which in­
crease or decrease the cost to exceed one thousand dollars, shall be made 
or allowed unless approved by the governor, auditor and secretary of state. 
·when so approved, the plans of the proposed change, with descriptions 
thereof, specification of work and bills of material shall be filed with the 
auditor of state as required with original plans." 

With respect to municipal contracts, the provision is that of sections 4331, et 
seq., General Code, the first of which sections provides as follows: 

"When it becomes necessary in the opinion of the director of public 
service, in the prosecution of any work or improvement under contract, to 
make alterations or modifications in such contract, such alterations or mod­
ifications shall only be made upon the order of such director, but such order 
shall be marie of no effect until the price to be paid for the work and ma­
terial, or both, under the altered or modified contract, has been agreed upon 
in writing and signed by the contractor and the director on behalf of the 
corporation, and approved by the board of control, as provided by law." 

The question, then, is as to power to make a change in the specifications so as 
to increase the total cost in the absence of explicit authority, and in the face of a 
statute limiting the original contract to the estimate. 

On the one hand it appears that the statutes relative to the making of changes 
or modifications in state and municipal contracts are not grants of power, rather 
they are limitations upon the exercise of a power, the existence of which seems to 
be assumed. 

I am, therefore, of the opinion, as a matter of statutory interpretation, as well 
as upon the principle which is discussed in Dillon on Municipal Corporations, volume 
2, section 813, that the power to contract for an improvement implies the power to 
stipulate in that contract for the making of changes in the specifications, and for 
the manner in which such changes shall be authorized. 

So, in a sense, it follows that work done under changed plans and specifications 
is virtually work done under the contract, where the right to make such change is 
reserved in the contract. 

The question then arises as to the effect of the first of the above quoted sec­
tions, viz., 2358, General Code. Primarily, of course, this section operates upon the 
contract itself and prohibits it from being entered into at a price in excess of the 
estimates. Nevertheless, I think it operates also upon the power to order changes 
in the plans and specifications involving an increase in the cost of the improvement, 
especially where that power exists by implication and may be effectively exercised 
only through stipulations of the contract itself. Indeed, the statute is at least, sus-
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ceptible to an interpretation which would practically forbid such changes, the ques­
tion being dependent upon the meaning of the word "change" as used in the statute. 

It appears that the change considered necessary is to leave the sheeting around 
the concrete piers in the bed of the river to remain in place instead of being re­
moved as originally contemplated. This sheeting is valuable to the contractor and 
he will not consent to leaving it in place except in consideration of the payment 
of a sum so much in addition to the contract price as to cause the estimate to be 
exceeded. 

To obviate the difficulty I would suggest that the placing of the sheeting be 
looked upon as a separate improvement and that all proceedings as upon such a sep­
arate imprO\·ement be gone through with. Inasmuch as the sheeting is in place, 
so that what is really to be done is the purchase of it, and inasmuch too as the 
county surveyor is in position to know how much the contractor who is doing the 
work will require to leave the sheeting in place, his estimate, and the surrounding 
conditi9ns would doubtless be such as in effect to preclude bidding upon the sep­
arate contract except by the contractor who is now prosecuting the main work. 
The result arrived at would be the same as if the additional material were furnished 
merely under an order for a change in the specifications, and the only disadvantage 
would be the length of time required to advertise the letting of the separate con­
tract. 

1181. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

DUTY OF THE INSPECTOR OF BUILDINGS IN THE CITY OF COLUM­
BUS TO APPROVE THE PLANS OF BUILDINGS OF THE OHIO 
STATE UNIVERSITY AND TO ENFORCE THE STATE BUILDING 
CODE WITH REFERENCE THERETO-APPLICATION OF COLUM­
BUS ORDINANCE RELATING TO THE CONSTRUCTION OF BUILD­
INGS OF THE OHIO STATE UNIVERSITY. 

An ordinance of the city of Columbus requiring the issuance to the owner or his 
agent of a permit for the construction of a building involving the installation of 
sanitary plumbing is not applicable to construction work at the Ohio state university. 
It is the power and duty of the inspector of buildings in the city of Columbus to ap­
prove the plans of buildings of the Ohio state university, and to enforce the state 
building code u:ith respect thereto. 

The ordinance of the city of Columbus for licensing master and journeyman' 
plumbers aud prohibiting work at the trade of plumbing in the city of Columbus by 
wzlicensed plumbers, is applicable to persons working 011 the installation of plumbing 
at the Ohio state wziversity, whether emplo:yes of the university or not. 

CoLUMBUS, OHIO, October 1, 1914. 

HoN CARL E. STEEB, Secretary Board of Trustees, Ohio State University, Columbus, 
Ohio. 
DEAR SIR :-I acknowledge receipt of your letter of August 18, enclosing the 

letter addressed to you by Hon. Joseph Dauben, inspector of buildings of the city of 
Columbus and requesting my opinion as to the application to Ohio state university 
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building work of two ordinances of the city of Columbus, the ordinance numbers 
being 23,377 and 25,356, respectively. 

You also inquire generally as to the authority of the inspector of buildings 
of the city of Columbus to supervise building operations at the University. 

Ordinance No. 23,377, of the city of Columbus which is published in pamphlet 
enclosed in your letter provides, generally speaking, that it shall be unlawful for 
any person, persons, firm or corporation to construct or repair any sanitary plumb­
ing within the city of Columbus, without first obtaining from the inspector of build­
ings, of the city, a permit and paying certain fees therefor. The ordinance further 
provides that before work of construction or repair affecting sanitation shall be be­
gun, plans shall be filed in the office of the· inspector by the "owner or agent of the 
owner," such plans to be drawn upon blank forms furnished by the inspector and 
to be accompanied by specifications. H the inspector approves the plans, a permit 
to do the work shall be issued, which permit expires by limitation within six months 
of the date of approval, unless work is begun within that time. Changes in plans or 
specifications must be submitted to and approved by the inspector as in the case 
of original plans and specifications. When the plumbing work is installed, it must 
be left uncovered and convenient for examination until its installation is approved. 

The original ordinance then specified in detail numerous regulations relative to 
the installation of sanitary plumbing. These regulations were to have been en­
forced by the inspector in approving plans and inspecting the installed work, but 
they are not printed in the pamphlet submitted to me, for the reason that they are 
covered by the state plumbing code. 

The state plumbing code, so called, consists of a set of regulations applicable 
to all sanitary plumbing and adopted by the state board of health on July 23, 1913, 
under authority of sections 1237 and 1238, General Code, which may be quoted here 
as follows: 

"Sec. 1237. The state board of health * · * * may make special or 
standing orders or regulations for preventing the spread of contagious or in­
fectious diseases, for governing the receipt and conveyance of remains of 
deceased persons, and for such other sanitary matters as it deems best to 
control by a general rule. * * * 

"Sec. 1238. Local boards of health, health authorities and officials, 
officers of state institutions, police officers, sheriffs, constables and other 
officers and employes of the state or any county, city or township, shall en­
force the quarantine and sanitary rules and regulations adopted by the state 
board of health." 

In this connection, I cite section 1247, General Code, which provides as follows 
in part: 

"* * * The laws prescribing the modes of procedure, courts, prac­
tice, penalties or judgments applicable to local boards of health, shall ap­
ply to the state board of health and the violation of its rules and or­
ders. * * *" 

The statute referred to in the section which is quoted is quite evidently section 
4414, General Code, which provides as follows: 

"Whoever violates any provision of this chapter, or any order or reg­
ulation of the board of health made in pursuance thereof, or obstructs or 
interferes with the execution of such order, or wilfully or illegally omits 
to obey such order, shall be fined not to exceed one hundred dollars or im-
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prisom:d for not to exceed ninety days, or both, but no person shall be im­
prison~:d under this section for the first offense, and the prosecution shall 
always be as and for a first offense, unless the affidavit upon which the pros­
ecution is instituted, contains the allegation that the offense is a second or 
repeated offense." 

Returning now to ordinance X o. 23,377 of the city of Columbus, I observe that 
it further provides that any person, firm, or corporation violating any of the pro­
visions of the ordinance, or failing to comply with any of the requirements thereof, 
shall be deemed guilty of a misdemeanor and upon conviction be fined. 

Inasmuch as some at least of the requirements of the ordinance relative to the 
securing of permits, etc., enjoin duties upon the owners or builders, it is obvious 
that these penalties would be visited upon them. 

Still in connection with ordinance I\ o. 23,377, I beg leave to point out that the 
so-called state plumbing code, which may properly be described as the standing or­
ders of the state board of health, does not constitute the sole, or controlling state 
legislation applicable to the question. I refer you to the so-called state building 
code, being sections 12, 600-1, et seq., General Code, and having been enacted 102 
0. L., 586. The act establishing the state building code is entitled as follows: 

"An act, establishing a building code, regulating. the construction of, 
repair of, alteration on and additions to public and other buildings and 
parts thereof; regulating the sanitary condition of public and other buildings 
providing for fire protection and fire prevention, and providing for the 
construction and erection of elevators, stairways and fire escapes in and upon 
public Luildings." 

Generally speaking, the state building code so far as completed and enactecl into 
legisldtion comprises a set of specifications for the construction of buildings used 
for the assemblage or betterment of the people, i. e., public buildings, or private 
a::.::.embly buildings. Part two, title three, of this code beginning with section .12600-
44 as found on page 619, 102 0. L., is entitied "school buildings," and the classifica­
tion is define< I ,ts follows: 

''Under the classification of school buildings are included all public 
parochial and private schools, colleges, academies ':' * *" 

I may say at this point that there seems to be no doubt whatever that this 
classification of the state building code applies to the Ohio state university. 

Section 22 of this title of the state building code designated as 12600-65, General 
Code, relates to the subject of sanitation of what are designated as "school build­
ings." This is supplemented. however, in the state building code by a general title 
called "sanitation," section 12600-137, et seq. This is part four of the code, and it 
relates to all buildings to which the building code relates, among them, of course, 
"school buildings" as defined under the proper classification. I have not carefully 
examined the so-called state plumbing code promulgated presumably by the state 
board of health to see whether it is identical in specifications with that part of the 
state building code enacted by the general assembly, which is entitled "sanitation." 
It is certain that the two sets of regulations are substantially, if not actually the 
same. The purpose of the promulgation of these specifications by the state board 
of health as its orders or regulations is obvious; namely, to extend their scope to 
buildings not covered by thr ;tate building code. As to the buildings actually cov­
ered by the state building ccv1e including those of the Ohio state university, the 
statute governs, and not the n•l"• "f "h" ctate board of health, unless the rules of 



1310 ANNUAL REPORT 

the state boar9 of health contain regulations additional to and not inconsistent with 
those of the statutes themselves. 

The situation then with respect to the substantive regulations or specifications 
relative to the installation of plumbing at the Ohio state university as distinguished 
from the sanctions by which such regulations are to be enforced is as follows: 

There are detailed statutory regulations especially applicable to the Ohio state 
university and embodied in the so-called state building code, enacted by the legis­
lature. 

There is a general standing order of the state board of health substantially 
identical with the state building code and popularly known as the state plumbing 
code. In so far as the latter applies to sanitation, the provisions additional to those 
of the state building code, found in the state plumbing code unquestionably apply 
to the Ohio state university. 

There is ordinance No. 23,377, of the city of Columbus, which seems to make 
no substantive requirements not embodied in the state plumbing code. This being 
the case, then, it would seem clearly to follow that the substantive requirements 
of the crdinance, in so far as their subject-matter is covered by the state building 
code, and the state plumbing code, respectively, have no application to the Ohio 
slate university, or indeed to any building work. 

Coming now to the sanctions by which these several distinct regulations are to 
be enforced, I note the following: 

The state building code is enforced by the sanction of sections 12,600-274, 12,600-
275, 12,600-279 and 12,600-280, General Code, as enacted 102 0. L., 586, as follows: 

"It shall be unlawful for any owner or owners, officers, board, commit­
tee or other person to construct, erect, build, equip or cause to be con­
structed, erected, built or equipped any opera house, hall, theater, church, 
school house, college, academy, seminary, infirmary, sanitorium, childrens' 
home, hospital, medical institute, asylum, memorial building, armory, assem­
bly hall or other building used for the assemblage or betterment of people 
in any municipal corporation, county or township in this state, or to make 
any addition thereto or alteration thereof, except in case of repairs for main­
tenance without affecting the construction, sanitation, safety or other vital 
feature of said building or structure, without complying with the require­
ments and provisions relating thereto contained in this act. 

"It shall be unlawful for any architect, builder, civil engineer, plumber, 
carpenter, mason, contractor, subcontractor, foreman or employe to violate 
or assist in violating any of the provisions contained in this act. 

"\Vhoever being the owner or having the control as an officer, or as a 
member of a board or committee or otherwise of any opera house, hall, 
theater, church, school house, college, academy, seminary, infirmary, sani­
torium, childrens' home, hospital, medical institute, asylum, memorial build­
ings, armory, assembly hall or other building for the assemblage or better­
ment of people in any municipal corporation, township or county in this 
state, violates any of the provisions of the foregoing act or fails to con­
form to any of the provisions thereof, or fails to obey any order of the state 
fire marshal, chief inspector of workshops and factories or building inspec­
tor or commissioner in cities having a building inspection department, or 
the state board of health in relation to the matters and things in this act 
contained shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined not more than one thousand dollars and stand committed un­
til said fine and costs be paid or secured to be paid or until otherwise dis­
charged by the "due process of law. 

"Any architect, civil engineer, builder, plumber, carpenter, mason, con-
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tractor, subcontractor, foreman, or employe who shall violate or assist in the 
violation of any of the provisions of this act or of any order issued there­
under shall be guilty of a misdemeanor and upon conviction thereof shall be 
fined not more than one thousand dollars and to stand committed until said 
fine and costs are paid or secured to be paid or until otherwise discharged 
by due process of law." 

It will be observed that an officer whose power and duty it is to construct a 
public building and who constructs, or permits the same to be constructed, added 
to, or altered in violation of the substantive requirements of the building code is 
punishable as for the violation of a state law constituting a misdemeanor, in com­
mon with the architects, builders, and other workmen who may contribute to such 
violation. 

The state building code further provides as follows: 

"It shall be the duty of the state board of health or building inspector 
or commissioners, or health departments of municipalities having building 
or health departments to enforce all the provisions in this act contained, 
in relation and pertaining to sanitary plumbing. But nothing herein con­
tained shall be construed to exempt any other officer or department from 
the obligation of enforcing all existing laws in reference to this act." 

It will thus be seen that the intention to make the health or building depart­
ment of the city the proper agency to enforce the state law is very clearly expressed; 
but if any doubt should exist, the same would be resolved by consideration of section 
12,600-278, Genral Code, which is as follows: 

"The provisions of this act shall not apply to the construction or erec­
tion of any public building or to any addition thereto or alteration thereof, 
the plans and specifications of which have been heretofore submitted to and 
approved by the chief inspector of workshops and factories. The provisions 
of this act shall not apply to the construction, erection or equipping of any 
public building, addition therto ·or alteration thereof, the contract for the 
construction, erection or equipping of which has been let or entered into 
prior Lo the date at which this act takes effect." 

It is ciear that the legislature contemplated that in certain cases the effect of 
the state building code act would be to transfer from the state inspector of work­
shops and factories to some other authorities (in this case, if such a transfer is 
effected, the municipal health or building department) the duty and power to see 
that the state laws are enforced. 

Inasmuch then as the state building code clearly applies to the state university 
and is to be enforced in the city of Columbus by the proper municipal authorities, 
it is apparent at once that if the city building inspector is under the ordinances 
and regulations of the city the proper authority to. enforce sanitary law, he has the 
power, and it is his duty to enforce the state building code in its application to con­
struction work at the Ohio state university. 

As to such orders of the state board of health embodied in the so-called state 
plumbing code which may (if this is the case) be in addition to the requirements 
of the state building code, the statutes of the state already cited show that the 
violator is sul;>ject to prosecution as for a misdemeanor. · 

As to the city ordinance, should it have any application, it appears that it pre­
scribes no penalty whatever for a violation of the substantive provisions which 
must be held applicable. The sanction of the municipal ordinance is the indirect one 
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of license or permit, and the ordinance punishes the "owner" for failing to comply 
with its requirements by taking out a permit. 

But proceeding further with the discussion, I should consider, I think, section 
five of the state building code therein denominated section 12,600-277, General Code, 
which provides in part as follows: 

"Nothing herein contained shall be construed to limit the council of 
municipalities from making further and additional regulations, not in con­
flict with any of the provisions in this act contained nor shall the provisions 
of this act be construed to modify or repeal any portions of any building 
code adopted by a municipal corporation and now in force which are not 
in direct conflict with the provisions of this act." 

The question might be mooted as to whether or not the "further and additional 
regulations" of municipalities which are preserved by the section, contemplate any­
thing more than substantive regulations, i. e., specifications as to the quality and 
manner of installation of sanitary plumbing. I am by no means certain that this 
proviso is intended to preserve such requirements as the taking out of a permit for 
the doing of work covered by the state building code, inasmuch as the state build­
ing code itself contains ample provision for the enforcement of its substantive reg­
ulations, but I do not deem this question material here and express no opinion 
upon it. On the contrary, I assume for the purpose of the argument that such 
requirements of municipal ordinances as are embodied in the provisim; of the Col­
umbus ordinance relative to the taking out of permits, are intended to be preserved 
by the section now under discussion. 

But it is clear to me that section five is not operative to add to a city building 
code any force, which it would not otherwise have. The provision is that nothing 
contained in the building code shall limit, modify, or repeal existing municipal codes, 
or impair the right of municipal corporations to adopt consistent and additional 
regulations; but if an existing building code does not apply to a given subject-mat­
ter, or if a municipality in the absence of the building code would not have power 
to legislate with respect to that subject-matter, I do not believe that section 12,600-
277, General Code, extends the scope of the municipal building code so as to com­
prise subjects not theretofore within it, or gives to the municipality as such the 
power: to make future regulations which it would not theretofore have been author­
ized to make. 

This being the case then, I am of the opinion that in so far as the Columbus 
ordinance adds requirements to those of the state legislation and in part requires the 
issuance of a permit and the payment of a fee, the application of such provisions 
and requirements to construction work at the Ohio state university is to be tested 
by prindples operating without reference to the state building code. That is to 
say upon the question, as to the right of the city of Columbus to require the trus­
tees of the Ohio state university, or any state officer to take out a building permit, 
the state building code exerts no influence whatever. This question then must be 
answered in the light of statutes and principles which have not yet been cited or 
di~cussed. 

In the first place, it is not clear to me that the ordinance itself purports on its 
face to apply to installation of plumbing work at the Ohio state university. It pro­
vides that it shall be unlawful for "any persons, firm, or corporation" to do certain 
things without first obtaining a permit. It also provides that the "owner or agent 
of the owner" shall before commencing the work file plans and specifications upon the 
basis of which the permit is to be issued. Therefore, it appears that the permit is­
sues to the owner, or his agent, as such. 

It will thus be seen that the ordinance directly attempts to compel the owner to 
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act and \'!~Its upon him penalties should he fail to do so. Xow the owner of the 
buildings at the Ohio state university is the state of Ohio, or in a liberal view, the 
board of trustees of the state university having custody and management of the 
state's property. The ordinance being penal, it might be asserted against its appli­
cation to state officers, that phraseology appropriate to that end has not been in­
corporated in the ordinance. X ot being certain, however, that the ordinance is to 
be given a strict interpretation, I pass this question with the remark that there is 
in my opinion grave doubt as to whether or not the ordinance on its face even 
attempts to apply to the officers having the management and custody of state build­
ings and the duty to provide for their construction. 

This qt;estion being put aside, the more fundamental question as to the city's 
power to license the constn:ction of a ~tate building by requiring the issuance of a 
permit, therefor is encountered. Let it be borne in mind that the license is not 
under the ordinance to be issued to the contractor or plumber, but to the owners, 
or his agent, and the license fee which is required to be charged is payable so far 
as the ordinance itself is concerned by the owner, although as a matter of contract 
between the owner and the builder, this burden might in practice be shifted to the 
latter. 

I am of the opinion that under the statutes as they exist, the city has no au­
thority, or at lea>t had none when this ordinance was passed in 1907, to license the 
construction of state buildings within its corporate limits. 

I am mindful of the general municipal power conferred in sections 3636 and 
3639, respectively, General Code. The first of these two sections provides in part 
as follows·: 

"To regulate the erection of buildings and the sanitary condition there­
of, the repair of, alteration in and addition to buildings, and to provide for 
the inspection of buildings or other structures, and for the removal and re­
pair of insecure buildings. 

"Sec. 3639. To regulate by ordinance, the usc, control, repair and main­
tenance of buildings used for human occupancy or habitation, the number 
of occupants, and the mode and manner of occupancy, for the purpose of 
insuring the healthful, safe and sanitary environment of the occupants 
thereof; to compel the owners of such buildings to alter, reconstruct or 
modify them, or any room, store, compartment or part thereof, for the pur­
pose of insuring the healthful, safe and sanitary environment of the occu­
pants thereof, and to prohibit the usc and occupancy of such building or 
buildings until such rules, regulations and provisions have been complied 
with." 

Of these two sections, the latter may be, l think, eliminated from consideration. 
:\Ianifcstly, it applies to residences only and authorizes the regulation of housing 
conditions. It could have no application to buildings used for assembly purposes, 
such as university buildings. 

The first section above cited must be considered with respect to its scope and 
effect in connection with other statutes whkh might operate within the same field, 
the question being as to whether or not it authorizes a municipal corporation to 
regulate the sanitary condition of state buildings, that question must be resolved by 
observing whether or not there arc other statutory provisions (aside from the state 
building code, which has already been determined not to be a factor in the situation) 
which throw light upon the question. 

I think there are other such statutes and beg leave to point them out as follows: 

"The board of trustees (of the Ohio state university) shall have gen­
eral supervision of all lands, buildings, and other property belonging to the 

8 Vol. II-A. G. 
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university, and the control· of all expenses therefor, but shall not contract 
a debt not previously authorized by the general assembly of the state." 

This statute is of itself unimportant, save in so far as it discloses the nature of 
the control exercised by the board of trustees of the Ohio state university over 
the lands and buildings belonging to the uniyersity. It does not, of course, operate 
to vest in the board of trustees exclusiYe power with reference to the manner in 
which the buildings shall be constructed and maintained, particularly the power to 
prescribe sanitary regulations, as against any paramount legislatiYe power. 

Section 2314, 2315, 2320 and 1031 are other statutes which relate to the public 
health and safet:>' and are as follows: 

"Sec. 2314. Before entering into contract for the erection, alteration 
or improvement of a state institution or building or addition thereto, ex­
cepting the penitentiary, or for the supply of materials therefor, the aggre­
gate cost of which exceeds three thousand dollars, each officer, board, or 
other <Juthority by law charged with the supervision thereof, shall make or 
cause to be made the following: Full and accurate plans, showing all 
necessary details of the work, with working plans suitable for the use of 
mechanics and other builders in such construction, so drawn and repre­
sented as to be plain and easily understood; accurate bills showing the 
exact amount of different kinds of material necessary to the construction 
to accompany such plans; full and complete specifications of the work to 
be performed; showing the manner and style required with such directions 
as will enable a competent mechanic or other builder to carry them out and 
afford bidders all needful information; a full and accurate estimate of each 
item of expense and of the aggregate cost thereof. 

"Sec. 2315. The plans, drawings, representations, bills of material, spe­
cifications o! work and estimates of cost in detail and in the aggr8gate, re­
quired by the preceding section, shall be submitted to the governor, auditor 
of state and secretary of state for their approval. If so approved, a copy 
thereof shall be deposited and safely kept in the office of the auditor of 
state. 

"Sec. 2320. After they are so approved and filed with the auditor of 
state, no change of plans, descriptions, bills of material or specifications, 
which increases or decreases .the cost to exceed one thousand dollars, shall 
be made or allowed unless approyed by the governor, auditor and secre­
tary of state. vVhen so approved, the plans of the proposed change, with 
descriptions thereof, specifications of work and bills of material shall be 
filed with the auditor of state as required with original plans. 

"Sec. 1031. The chief inspector of workshops and factories shall cause 
to be inspected all school houses, colleges, opera houses, halls, theaters, 
churches, infirmaries, childrens' homes, hospitals, medical institutes, asylums 
and other buildings used for the assemblage or betterment of people in the 
state. Such inspection shall be made with special reference to precautions 
for the prevention of fires, the provision of fire escapes, exits, emergency 
exits, hallways, air space, and such other matters which relate to the health 
and safety of those occupying, or assembled in, such structures. 

"Sec. 1035. The plans for the erection of s'uch structure, and for any 
alterations in or additions to any such structure, shall be approved by the 
inspector of workshops and factories, except in municipalities having reg­
ularly organized building inspection departments, in which case the plans 
shall be approved by such department. 

"Sec. 1036. Whoever, being an architect, builder or other person, alters 
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the plans so approved or fails to construct or alter a building in accordance 
with such plans without the consent of the department that approved them, 
shall be fined not less than five hundred dollars nor more than one thou­
sand dollars or imprisoned in the county jail not less than thirty days nor 
more than one year, or both. 

"Sec. 1037. \\'hoever, being a person, firm or corporation or member 
of a board, ;:od being the owner or in control of any building mentioned 
in section ten hundred and thirty-one of this chapter, uses or permits the 
use of such building in violation of any order prohibiting its use issued as 
provided by law, or fails to comply with an order so issued relating to the 
change, improvement or repair of such building shall be fined not less than 
ten dollars, nor more than one hundred dollars, and each day that such 
use or failurP. coritinues shall constitute a separate offense." 

It seems to me that these sections in and of themselves provide a complete 
scheme for the preparation of plans and specifications for state buildings, their 
inspection with regard to sanitation, and the manner of enforcing compliance with 
their object. Under them it is the duty of the board of trustees of the Ohio state 
university to secure the approval of the governor, auditor and secretary of state, 
and of the building inspector of the city of Columbus, before engaging in any 
work of construction, whether the same affects sanitation or not. It is the duty of 
the building inspector to pass upon the plans so submitted to him without charging 
any fee for his services. It seems to me that these provisions arc inconsistent with 
the idea that the municipality under its power to regulate the constmction of build­
ings may authorize the building inspector to charge a fee for the inspection of plans 
and the issuance of the permit, when his duty to inspect the plans is flxed by statute 
and when he is t·equired to approve or disapprove of them without issuing any li­
cense or permit. 

I concede that the question, if regarded as purely one of statutory interpretation, 
is involved in a great deal of doubt; but thL statutes are such in my opinion to 
give rise to the operation of a principle, which I find ii1 certain decisions of courts 
of other states, which principle whether or uot it operates as a mle of constitutional 
law, at least may be accepted as a guide in statutory interpretation. 

In Kentucky Institution, Education for l11ind, vs. Louisville, 8 L. R. A., n. s., 
553, the court of appeals of the state of Kentucky, held that a municipality was with­
out power to compel the erection and the maintenance of fire escapes on state build­
ings located within the corporate limits of the city, although the city had undoubted 
power to legislate generally upon the subject of fire escapes on buildings. The 
reasoning of the court per O'Rear, ]., goes further than I find it necessary to go in 
the discussion of this question, but on one point it is directly applicable. I quote 
the portion of the opinion which I have in mind. 

"The state will not be presumed to have waived its right to regulate its 
own property, by ceding to the city the right generally to pass ordinances 
of a police nature regulating property within its hounds * * *. The 
principle is, that the state when creating municipal governments, does not 
cede to them any control of the state's property situated within them, nor 
over any property which the state has authorized another body or power 
to control." 

As I have intimated, I accept this principle with reservation. In order that it 
may apply, I think it must appear that the state has committed to some agency other 
than the municipal corporatim1 the exercise of police power with respect to the 
subject-matter in question as well as the mere custody and management of the 
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state's property, but as has been seen the state has provided fully by legislation for 
the exercise of police regulatory power with respect to sanitation and installation 
of sanitary plumbing in its own buildings of the character now under discussion, 
and also with respect to the inspection and approval of plans for the erection of 
such buildings. It is inconceivable to my mind that when the state has provided 
agencies for the protection of public health against improper conditions which 
might exist in the sanitation. of its own buildings, the city can assume the power to 
legislate generally on similar subjects and can exercise similar regulatory power by 
way of exacting the issuance of a license. For example, section 3636, General Code, 
under which the city's power is claimed provides that the city may "regulate the 
erection of buildings" whether with respect to their sanitary condition or not (al­
though the particular ordinance relates only to sanitary plumbing). Suppose the 
city should attempt to exert its power to regulate the erection of buildings within 
its corporate limits under this section and claim the right to inspect the plans of 
state buildings and to make changes in them either before or after they had been 
·approved by the governor, auditor of state and secretary of state. Certainly it 
would appear that no such right could be asserted. The case is not different with 
respect to the regulation of the sanitary conditions of buildings where the power to 
regulate is asserted through the medium of a license, and wher.e it appears that the 
state has fully provided for safeguarding the public health against dangers arising 
from unsanitary plumbing in its buildings, both by direct legislation and by laws 
providing for the submission of plans to and for the approval of the building in­
spector. 

These considerations then make it unnecessary for me to distinguish further 
the cases of Pasadena School District vs. City of Pasadena, 47, L. R. A., n. s., 892, 
and Palmer vs. District of Columbia, 1, L. R. A., n. s., 878. In neither of these cases 
did it appear that jurisdiction of the subject-matter involved had been committed to 
any tribunal or authority other than the municipality seeking to exercise the power. 

It is, therefore, unnecessary, as I have stated, to lay clown any broad and gen­
eral principle respecting the power of a municipality to restrain officers of the 
state with respe.ct to their management and control of property entrusted to them, 
in the exercise of the local police power. It i" sufficient to state that where the evil 
sought to be remedied is dealt with by direct legislation of the state. the city may not 
under the guise of exercising the police power condition the action of the state 
officers by· ;equiring them to take out a license. 

It is not even necessary, therefore. to go to the extent of holding that the mu­
nicipal regulations involved here are inconsistent with those of the general law 
governing the state officers. If they were so, the question would be plain; but even 
if they are not inconsistent, the license requirements of the city ordinance must fail 
of application to the state officers and the property under their custody, because the 
license not being necessary to enforce as to the state officers and buildings, any 
substantive requirement of law, becomes simply an unwarranted interference by 
the city with the state officers in the discharge of their duties. 

In other words, the substantive requirements of law being those of the statutes, 
it follows that the requirement of the ordinance, if it be held to be applicable to 
the state university, that the "owner" secure a permit rests upon no substantial 
foundation and becomes a mere demand upon the funds of the university not re­
lated to the accomplishment of any public purpose. 

"Without discussing the matter further, I am of the opinion that ordinance No. 
23,377, of the city-of Columbus in so far as it requires the taking out of a plumb­
ing or building permit does not and cannot apply to work done at th_e Ohio state 
university; but that the building inspector of the city of Columbus has the right to 
inspect the plans of all buildings of the college, used for ordinary college purposes 
and must approve them before construction \vork begins; also that the building in-
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spector of the city of Columbus has power to see that the building code of the 
state is enforced and for this purpose may inspect construction work while it is in 
progress and may prosecute any member of the board of trustees of the university, 
or any other person guilty of violating or contributing to the violation of the pro­
vision~ of that law. 

Le;t my opinion he misunderstood, I beg leave to call attention to 1261-1, et seq., 
General Code, providing for the office of state inspector of plumbing under the 
direction and supervision of the state board of health. \Vithout deciding the ques­
tion, I may say that these sections appear to repeal by implication so much of section 
1031, et sec1., General Code, above cited as relate to the continuing power of inspec­
tion of public buildings with regard to their sanitary condition by the chief in­
spector of workshops and factories. The state inspector of plumbing seems to have 
exclusive power in this field. I observe that section 1261-3, General Code, provides 
that 

"Such inspector shall not exercise any authority in municipalities or 
other political subdivisions wherein ordinances or resolutions have been 
adopted by the proper authorities regulating plumbing or prescribing the 
character thereof." 

As already stated, I do not think the legislation of the city of Columbus does 
regulate plumbing or prescribe the character thereof in buildings of the Ohio state 
university and in my opinion, therefore, the ;•hove quoted provision does not operate 
to deny to the state plumbing inspector authority to inspect such plumbing. Be 
that as it may, however, the question which you st·bmit relates to the taking out of 
a permit for original construction work, or repair work, in the buildings of the 
Ohio state university; whereas the power to he exercised by the state inspector of 
plumbing is a continuing one, not contingent upon the making of any contemplated 
rEpairs, or the doing of any particular construction work. That is to say the build­
ing inspector's functions are to be exercised when the plans are prepared and the 
work is ahout to be undertaken; whereas the plumbing inspector's duty is to inspect 
plumbing that has already been installed. Inasmuch then as practically the only 
portion of ordinance Xo. 23,377 of the city of Columbus which is left, when the 
matters covered by the state laws and regulations of the state board of health are 
eliminated, is the part relating to the obtaining of a permit, I conclude that prac­
tically this ordinance has no application whatever to the installation of plumbing in 
the buildings of the Ohio state university. 

As to ordinance X o. 25,356, I beg to state that this ordinance requires the licens­
ing of master and journeymen plumbers, hut prohibits the doing of a;1y plumbing 
work in the city of Columbus by unlicensed plumbers. The municipality has un­
doubted power to pass such legislation under section 3637, General Code, which I 
need not cite. X o legislation of the state sen-es to withdraw work on state univer­
sity buildings from the application of·such legislation. The requirement that plumb­
ers are licensed in no wise conflicts or interferes with the board of trustees of the 
Ohio state university, or any other state officer in the management of the state 
property; in fact the ordinance does not seek to impose any duty or restraint what­
soe\·er directly upon the university authorities. In my opinion this ordinance applies 
as well to the doing of work upon the university buildings as to the doing of any 
other plumbing work within the corporate limits of the city of Columbus; and as 
well to regular employes of the university, as to those who contract with it inde­
p(ndently. 

Closing I may say that I have not considered the affect of article eighteen, 
section three of the amended constitution upon the question at hand, for the reason 
that the ordinances of the city of Columbus invoh·ed here were both passed prior 
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to January 1, 1913. My conclusion then is that the ordinance of the city o£ Col­
umb~s requiring the owner of a building to take out a permit for its construction, 
or repair, covering the installation of sanitary plumbing therein, does not apply to 
the doing of work at the Ohio state university; but that the building inspector of 
the city of Columbus under the general law of the state must approve plans for 
buildings on the university campus used for ordinary university purposes and must 
enforce the state building code which applies to the university buildings; though 
as to the correction of unsanitary conditions if any, and the power to order the in­
stallation of different or additional fixtures, such power is lodged in the state in­
spector of plumbing. I am further of the opinion that the ordinance of the city of 
Columbus providing for the licensing of plumbers is effective to prohibit any per­
son working as a plumber on construction or repair work on buildings of the Ohio 
state university, unless he is licensed as therein required. 

I am indebted to the city solicitor of Columbus for a copy of his opinion to the 
inspector of buildings of this city relative to this matter and regret that I am com­
pelled to disagree partially with him. 

1182. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

AUTHORITY OF SINKING FUND TRUSTEES TO REFUND SPECIAL AS­
SESSMENTS ERRONEOUSLY CHARGED AND PAID. 

Sinl~ing fund trustees have no autl10rit)• to refund special assessments errone­
ously charged and paid. 

CoLUMBUS, Onro, October 1, 1914. 

HaN. E. M. BELL, City Solicitor, Piqua, Ohio. 
DEAR SIR:-Your letter of August 12th, previously acknowledged, requested 

my opinion as to the power of the trustees of the sinking fund to refund special 
assessments erroneously certified to the county auditor. 

Waiving the question of voluntary payment which is encountered at the thresh­
old of the consideration of your query, I am of the opinion that the sinking fund 
trustees are without authority to refund such assessm~nts. As is made clear by sec­
tion 4517, General Code, trustees of the sinking fund, who have undoubted con­
trol of the moneys in that fund, without appropriation by council, may, neverthe­
less, not pay out any moneys except in the payment of bonds issued by the cor­
poration, the interest maturing thereon, and in the payment of judgments final 
against the corporation. The grant of power to the sinking fund trustees will be 
strictly construed. 

Of course, any assessment, on account of which bonds have been issued, when 
paid into the municipal treasury goes into the sinking fund by virtue of statutes 
which need not be quoted. Furthermore, the sinking fund, as a fund, is the proper 
source of payment of municipal liabilities for which no appropriation is made, but 
the manner in which it shall be drawn on is clearly indicated by the section just 
cited which shows that a claim must be reduced to final judgment before it can be 
presented to the sinking fund trustees, and honored by them. 

I may add that the statutory provisions for the levying and collection of special 
assessments do not cover the case of payment of erroneous assessments and re-
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covery thereof from the city. Therefore, the general principles above stated apply, 
and one who has paid such an erroneous assessment stands in no different relation 
to the cit/ from any other person who has a claim against it. 

If the claim amounts to a legal or moral obligation, council may make a direct 
appropriation to pay it, which, however, must come from the general funds of the 
city other than the sinking fund, that not being subject to appropriation by council. 
If the claim is, in every sense, a legal obligation, as distinguished from a mere 
moral obligation, council may, instead of appropriating money to pay it, authorize 
the city solicitor to confess judgment in a suit brought by the holder of the claim, 
which procedure will have the effect of making the claim payable from the sinking 
fund; or if the council refuses to act, and the claim is a legal one, as distinguished 
from a moral obligation, the owner of it may sue the city and secure judgment, 
which will entitle him to be paid out of the sinking fund; but he cannot have pay­
ment from the sinking fund without judgment, and he cannot have payment from 
the city, otherwise, without action of council. 

1183. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TRANSCRIPT OF THE PROCEEDINGS OF COUNTY COMMISSIONERS 
OF TRU11BULL COUNTY RELATIVE TO THE ISSUANCE OF BONDS 
OF SAID COUNTY IN TI-IE SUM OF $160,000. 

The ,hroceedings for the issuance of bonds by the county com111tsszo1urs of 
Trumbull county are in accordance with the law, and said bonds are a legal aud 
valid obligation of said Trumbull cotmty, to be paid i11 accordance with the terms 
th<reof. 

CoLUMBUS, OHio, October 1, 1914. 

l:!dustrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have examined the transcript of the proceedings of the county 

commissioners of Trumbull county relative to the issuance of bonds of said county 
in the amount of $160,000.00 for the payment of the county's assumed portion of 
the total cost anJ expense of improvement oi part of intercounty highway Number 
322, situate in said county; such portion being all of said cost and expense, except­
ing five hundred dollars ($500.00) thereof to be paid by the state. 

I hereby certify that in my opinion the proceedings for the issuance of said 
bonds are in all respects in accordance with the law and that said bonds are a valid 
and legal obligation of said county of Trumbull to be paid in accordance with the 
terms thereof. 

Yours truly, 
TIMOTHY S. I!OGAN, 

Attorney General. 
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1184. 

TRA~SCRIPT OF PROCEEDIXGS OF THE COUXCIL OF THE VILLAGE 
OF WEST CARROLLTOX, OHIO, IX THE :\lATTER OF THE ISSU­
AXCE OF BO:t\DS FOR THE DlPROVE:\lENT OF CERTAIN STREETS 
THEREIN. 

CoLUMBUS, OHIO, October 2, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-1 have examined the transcript of proceedings of the council of 
the village of \Vest Carrollton, Ohio, in the matter of the issuance of bonds for the 
improvement of certain streets therein, as follows: 

One bond for the sum of $450.00, due September 15, 1916, interest at 5%% 
payable semi-annually, for the improvement of Smith street. (Ordinance No. 254.) 

One bond for the sum of $550.00, due September 15, 1918, with interest at 5%%, 
for the improvement of Burns avenue. (Ordinance No. 255.) 

One bond for the sum of $400.00, due September 15, 1920, with interest at 5%%, 
tor the improvement of Locust street. (Ordinance No. 256.) 

One bond for the amount of $425.00, clue September 15, 1919, with interest at 
5%%, for the improvement of Cottage avenue. (Ordinance No. 257.) 

One bond in the sum of $300.00, due September 15, 1919, with interest at 5%%, 
for the improvement of Elm street. (Ordinance No. 258.) 

One bond in the sum of $125.00, due September 15, 1917, with interest at 51h%, 
for the improvement of Poplar street. (Ordinance No. 259.) 

One bond in the sum of $350.00, due September 15, 1921, with interest at 5%%, 
for the improvement of Rushy street. (Ordinance N.o. 260.) 

I hereby certify that the issue of these bonds is in accordance with the laws 
of Ohio governing the issue of bonds for the purpose for which said bonds purport 
to have been issued and that the proceedings taken by the council of the village 
of \Vest Carrollton are in accordance with the provisions of the statutes of Ohio 
in such case made and provided, and that the same constitute a good and valid legal 
obligation against the village of West Carrollton to be paid in accordance with the 
terms specified therein. 

Transcript of proceedings to which is attached the financial statement o.f the 
village of \Vest Carrollton, and_ a blank form of bond are transmitted herewith. 

Very truly yours, 

CHARLES FoLLETT, 
First Assistaut Attorney General. 
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1185. 

TRAXSCRIPT OF THE PROCEEDIXGS OF COUXTY C0.:-.1.:\!ISSIOXERS 
OF IHIROX COUXTY, OHIO, IX THE :.lATTER OF THE ISSUAXCE 
OF CERT.\IX BOXDS UXDER THE PROVISIOXS OF THE STATE 
HIGHWAY LAW. 

CoLU!IIDUS, OHio, October 2, 1914. 

The Industrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-Under separate cover I hand you herewith transcripts of the 

proceedings of the county commissioners of Huron county, Ohio, in the matter of 
the issuance of the following bonds, all under the provisions of the state highway 
law, section 1223, General Code, as amended 103 0. L., 459:-

·'One issue in the sum of $28,000 for the improvement of intercounty 
highway X o. 142 in Hartland and Fitch ville townships, in said county. 

"One issue in the sum of $9,000 for the improvement of intercounty 
highway ?\ o. 455, Peru township in said county. 

"One issue in the sum of $6,500 for the improvement on intercounty 
highway Xo. 290 in Wakeman township in said county. 

"One issue in the sum of $14,500 for the improvement of intercounty 
highway Xo. 290 in Townsend township in said county. 

"One issue in the sum of $10,000 for the improvement of intercounty 
highway Xo. 289 in Ridgefield township in said county." 

The bonds themselves have not been submitted to me. I have seen fit to re­
quire as a conditon of the acceptance of the first two issues of bonds above re­
ferred to, the amendment of the resolution of issuance in certain particulars. 

Supplemental transcripts ha\·e been furnished showing that my recommendations 
have been complied with. In this connection, however, the honds themselves should 
he corrected by the commissioners on their respective faces so as to refer to the 
amended resolutions as being the resolutions under which they were respectively 
bsued, before being accepted by the commission. 

This statement does not apply to the other three bond issues, viz., \Vakeman, 
Townsend and Ridgefield townships. The proceedings for the issuance of these 
bonds do not present the question referred to. 

Subject to the foregoing qualifications I am of the opinion, and hereby certify, 
that all of said bonds have been issued in accordance with the provisions of law 
and that the same constitute good and valid obligations against the county of Huron, 
to be paid in accordance with the terms specified therein respectively. A certificate 
of the prosecuting attorney is attached to the transcript in each case. 

Yours very truly, 
CHARLES FoLLETT, 

First Assistaut Attoruey Geueral. 
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1186. 

CG:\IPLIANCE WITH THE LAi\D REGISTRATIO:i\ LAW IN ACTIONS IN 
PARTITIO~ INSTITUTED OX OR AFTER JULY 1, 1914-CO"MPLI­
ANCE WITH THIS LAW WHE~ AN ELECTION HAS BEEN MADE. 

In an action in partition, instituted on or after July 1, 1914, it is necessary to 
have title to the realty registered 1111der the land registration act, 103 0. L., 914, when 
one of the partil's elects to take the real estate at the appraised value. Section 641 
of said act requires the registration of titles before any order of partition shall be 
entered, and such order must be entered before any of the parties can elect to take. 
This compels compliance with the registration act when there has been such election. 

CoLUMBUS, OHIO, October 5, 1914. 

HoN. BEN A. BICKLEY, Prosecuting Attorney, Hamilton, Ohio. 
DEAR SIR :-Under date of August 26, 1914, you submit the following: 

"I write you at the request of the county recorder relative to the fact 
that there was a deed presented to him by a party who had secured the 
same from the sheriff in an ex parte petition case and the county recorder 
refusing to accept and record said deed, unless said real estate was regis­
tered as provided in section 64, page 945 of 103 Ohio Laws. 

"It appears that on August 24, 1914, a partition suit was filed·and on 
the same day the answer, praecipe for writ, writ of partition and entry were 
also filed. 

"When appraisement was made of the real estate involved, a report was 
made that no partition. could ·be made of said real estate; whereupon one 
of the parties in the proceeding elected to take the real estate and the 
sheriff of the county made a deed to the party electing to take said real es­
tate, which was ordered by the court of common pleas. 

"The county recorder is of the opinion that this is a judicial sale or a 
sale made through court procedure as defined by your letter of July 15, 1914, 
and therefore he insists that said real estate be registered, but the attorney 
presenting the deed demands that it be recorded without being registered 
and insists that this is not a proceeding that comes within section 8572-64." 

Section 64 of the land registration act, 103 0. L., 945, provides: 

"In all suits to sell an estate in fee in the whole of unregistered land, 
hrought by an assignee * * * and in all suits to partition unregistered 
land held in fee, proper allegations and parties necessary to a decree for 
original registration of the title to said estate, shall be made in the petition 
* * * and said title, before ally order of sale or partition shall be made 
or entered in the case, shall be registered, as provided in this act. * * *" 

Section 12029, providing for the partition of real estate, provides among other 
things that if the court finds that the plaintiff has a legal right to any part of the 
estate, it shall order partition thereof and appoint commissioners to make such par­
tition. This writ is directed to the sheriff. \\Then the commissioners are of the 
opinion that the estate cannot be divided without manifest injury, they return that 
fact to the court together with an appraisement of the estate. If the court approves 
of the return, one or more of the parties may elect to take the estate at such an 
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appraised value, whereupon it i~ adjudged to him upon his paying the amount of 
the appraisement. 

From your statement it is apparent that a report, showing that no division of 
the realty could be made, was filed, whereupon one of the parties elected to take 
the realty at the appraisement. It is, therefore, manifest that the writ and order of 
partition were issued, because it was only by Yirtue of this that the commissioners 
made their return that there could be no division without manifest injury to the 
estate. Under such circumstances it seems to be clear that the fact of election to 
take in no way prevents the application of the land registration act. You will ob­
serve that before any order of sale or partition can be made the title must be rtg­
istered. From this it must follow that there could not be a valid election and deed 
without registration, as there is no question that there could have been no election 
until the order was made, under the state of facts set out by you. It is, therefore, 
my judgment that the county recorder is correct in his position that the action 
comes within the purview of section 64 of the land registration act, which is manda­
tory, and, therefore, the title should be registered as provided in said act. 

You do not ask whether such discretionary power is vested in the recorder as 
to authorize him to refuse to receive for record an instrument purporting to be a 
deed made under the order of court, and hence this question is not answered. I 
would suggest, however, that the matter be taken up with the court before the in­
strument is received. 

1187. 

V cry truly yours, 
TIMOTHY S. HoGAN, 

Atton1ey General. 

RULES APPLICABLE TO COUNTY COMMISSIONERS TO FURNISH 
BLANKS TO APPLICA~TS TO REGISTER LAND TITLES. 

The couuty commissioners should uot furnish to applicants to register titles, 
at the expense of the county, blanks desig11ed solely for the convenience of suclv 
applicants. They may supply at the county's expense such blanks as are provided 
for use by the officials charged with the administration of the law. 

CoLUMBus, OHIO, October 5, 1914 

HoN. Ht.:GH II. GILMORE, Prosecuting Attomey, Eaton, Ohio. 
DEAR SIR :-Under date of September 21, 1914, you ask the following question : 

"Under the Torrens land law may the county pay the cost of blanks 
purchased by the probate judge and county clerk, to be used in proceed­
ings in their respective courts under such law?" 

Under section 91 it is the duty of the county commissioners to furnish, at the 
expense of the county, all books, blanks, papers and other things necessary for the 
purpose of carrying out the provisions of this act, but it does not seem to me that 
this section should be so broadly construed as to authorize the county commissioners 
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to put the county to the expense of furnishing blanks which arc solely for the ben­
efit of the applicants for registration. There is, I think, a distinction between those 
blanks which are for the office use of the various officials charged with the admin­
iotration of the registration law, and blanks by virtue of which those desiring to 
take advantage of the act invoke court procedure. 

It w·ould extend this opinion to an unreasonable length if I were to specify what 
particular blanks should be furnished by the county and those which should not. 
Consequently, I will herein endeavor to lay down a general rule which may be ap­
plied to the situation as it arises. 

You will observe that many of the forms pertain to the clerical work of officials 
and others are provided as part of the court machinery after the proceeding has 
been filed; and in this class of cases it may properly be said that they are neces­
sary for the purpose of carrying out the provisions of the act and come properly 
within the classification of office supplies, and are in the nature of official instru­
ments. This, however, is not true of petitions and such other forms as are to be 
prepared by suitors. This is especially true of petitions which, I agree with you, 
should not be supplied by the county or any ·of its officers at public expense. As 
you si1ggest, there is no more reason for furnishing these than there would be to 
furnish blank petitions for any civil action. 

Trusting that this answers your inquiry, I am, 

1188. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Generul. 

PROPERTY PURCHASED BY CHURCH NOT EXEMPT FROM TAXES 
WHERE A CONTRACT \VAS ENTERED I~TO FOR THE PURCHASE, 
PRIOR TO THE DATE ON WHICfi A TAX LIEN ATTACHES, BUT 
NO ACTION TAKEN TI-IEREOX. 

Where a church society is in need of a larger building and seeks to acquire a 
vacant lot adjace11t to that 011 which its existing building is situated, with a view to 
building an addition to the present structure, and a contract of purchase enfered into 
prior to the da.v preceding the sccoud M oudoy in April, 1913, but 110 action taken 
thereunder until .May, 1913, when a deed was executed to the church; under these 
facts the property is exempt from taxation, the lien of which attached in April, 1913. 

CoLUMBUS, OHio, October 5, 1914. 

The Ta:r Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of July 25th, requesting my 

opinion upon the following question: 

"The Central Congregational church of Toledo was the owner of an 
improved church property in the residential section of the city, and such 
property was at the time hereinafter mentioned used for church purposes. 
The First Congregational church of Toledo was originally the owner of a 
church property in the business section of said city. 
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"The two churches consolidated, and an order of court was taken 
authorizing the sale of the down town property and the purchase of a vacant 
lot immediately adjacent to the property in the residential district for the 
purpose of constructing an addition to the Central church building which 
would make it adequate to accommodate the consolidated congregation. 

"In the month of January, 1913, and in pursuance of the authority above 
mentioned, the consolidated church entered into an agreement with the 
owner of the vacant lot in question for the purchase and conveyance to the 
church of said lot. The examination of the abstract and the execution 
of a deed by the grantor, who was a non-resident of the city, consumed 
so much time that the actual transfer of title, by the execution and deliv­
ery of the deed, did not take place until ::\Iay, 1913. 

"\Vas the property exempt frqm taxation on the day preceding the sec­
ond ::\Ion day of April, 1913 ?" 

I am indebted to ::\Iessrs. Doyle & Lewis of Toledo, for a full and complete 
statement of the facts concerning which you inquire and an able presentation of 
scme of the law questions involved. 

I find myself in accord with counsel upon a proposition of law which may be 
stated thus: 

Where a house of public worship is inadequate in size to accommodate its con­
gregation, and adjacent vacant land owned by the church society is helcl with a view 
to the immediate erection of an addition to the building, which will rest upon said 
land theretofore vacant, the additional land becomes thereby "attached to such 
buildings necessary for the proper occupancy, use and enjoyment thereof," within 
the meaning of section 5349, General Code. 

But I am not so sure that this proposition is decisive of the question presented. 
In my opinion, the ground does not become attached to a house used exclusively for 
public worship within the meaning of the statute at least until some degree of title, 
either legal or equitable in and to such ground, is vested in the proprietor of the 
cl•urch building. For example, to use the facts of the case as an illustration, the 
ground in question did not become attached to the building at the instant of time 
when the necessity arose for its acquisition; because at that time it did not ap­
pear that the owner of the additional ground would be willing to part with it; and 
should he have proved unwilling to do so it would have been impossible for the 
trustees of the church ever to make use of the ground for any purpose whatever. 

I think, therefore, that the attachment of which the statute speaks does not 
take place until the church society, or the proper representative thereof, acquires at 
least some degree of dominion over the property to be attached. What degree of 
dominion, then, is necessary under the law? The statutes relative to the assessment 
of real property for taxation as they existed in the year 1913 furnish, in my 
opinion, an answer to this question. The scheme then in vogue provided, generally, 
for the quadrennial appraisement of real property, and the last such appraisement 
was made in the year 1910 under the following statutes: 

"Sec. 5348. The auditor of each county * * * in every fourth year 
* * * shall make and deliver * * * to the board of assessors of each 
city in the county, an abstract from tlze books of lzis office containing a de­
scription of each tract and lot of real property * * * with the name of 
tlzc owner thereof * * * as it appears on his books. * * * 
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"Sec. 5554. The assessor, in all cases, from actual view, and from the 
best sources of information within his reach, shall determine as near as 
practicable, the true value of each separate tract and lot of real property 
in his district, according to the rules prescribed by this chapter for valuing 
real property. He shall note in his plat book, separately, the value of all 
dwelling houses, mills, and other buildings, which exceed one hundred dol­
lars in value, or any tract or plat of land not incorporated, or on any land 
or lot of land included in a municipal corporation, which shall be carried 
out as a part of the value of such tract. He shall also enter therein the 
number of acres of arable or plow land, meadow and pasture land, and wood 
and uncultivated land, in each tract, as near as possible. 

"Sec. 5570. TJ1e assessor at the time of making the assessment of real 
property subject to taxation, shall mter in a separate list pertinent descrip­
tions of all burying grounds, public school houses, houses used exclusively 
for public worship, institutions of purely public charity, and pubiic build­
ings and property used exclusively for any public purpose, with the lot or 
tract of land on which such house, institution or public building is situated, 
and which are exempt from taxation. He shall value such houses, build­
ings, property and lots and tracts of land at their true value in money, in 
like manner as he is required to value other real property, designating in 
each case the township, city or village, and number of the school district 
or the name or designation of the school, religious society, or institution to 
which each house, lot, or tract belongs. If such property is hold and used 
for other public purposes, he shall state by whom or how it is held." 

The property in question, then, under these statutes, must have been listed and 
valued by the joint action of the county auditor and the board of assessors on the 
general tax list and not on the exempt list. 

In order to be placed on the exempt list through correction of the duplicate, 
as provided in section 2568, General Code, or otherwise, such property must be 
shown to the proper officer, in this case the county auditor, to have suffered a 
change of status in some manner or other. It is clear, of course, that where the 
property is necessary for the proper use and occupancy of a church building and 
has actually been purchased for such use and legal title taken involving a transfer 
on the tax books, as provided in section 2573, General Code, that such a change of 
status would take place, and the auditor in making the transfer, should take the 
property from the tax list and place it on the exempt list. 

Of course it is not necessary that in order that property of this kind may be­
come exempt from taxation, such a change· in the legal title as I have referred to 
should take place. Thus, property held under a lease by a church society, and so 
used by it as to be either a house used exclusively for public worship, or grounds 
attached thereto, would be exempt from taxation notwithstanding the ownership of 
the legal title thereof. 

Church of the Epiphany vs. Raine, 21 Bull., 180. 
New Jerusalem Society vs. Richardson, 10 N. P., n. s., 213. 
Kenyon College vs. Schnably, 8 N .• P., n. s., 160. 

But use for the favored purpose is after all the ultimate criterion of exemption 
from taxation. In order that ground may hcrome so attached to a house used ex­
clusively for public worship as to be entitled to exemption, there must be such 
dominion over the ground under color of title or right to use as will constitute that 
degree of user which is implied from the employment in the statute of the word 
"attached." 
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The facts presented to me by you and :\lessrs. Doyle and Lewis fail to show 
that what I regard as the necessary degree of dominion over the property in ques­
tion existed in April, 1913. It is not claimed that at that time the church hari 
leased the ground in question; it is not claimed that the church had in any way 
entered into possession of the ground prior to the day at which the lien for taxes 
attached. For aught that appears, then, the original owner of the ground, notwith­
standing the contract of sale, retained perfect and exclusive dominion thereof until 
the delivery of the title deed and at least until after the month of April, 1913. 

The church 11ot possessing the legal title to the property or any leasehold in­
terest therein at the time stated, I cannot reach the conclusion that the land which 
had theretofore been properly regarded as taxable had changed in character by rea­
son of use or dominion to such an extent in April, 1913 as to justify its removal 
from the tax list. 

I am, therefore, of the opinion that on the day preceding the second Monday 
in April. 1913, the vacant lot, subsequently acquired by the First Congregational 
church of Toledo, and described in the above statement of facts, was not exempt 
from taxation, and that the lien of the state having attached on that date, the same 
can be discharged only by the payment of the taxes charged against the entry on 
the tax list. 

1189. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

TRA:\TSCRIPT OF PROCEEDINGS OF COUNCIL OF THE VILLAGE OF 
WEST CARROLL TO:\, OHlO, FOR BOXD ISSUE FOR CONSTRUC­
TION OF STOR-:\f SEWERS. 

CoLUMBm;, OHIO, October 8, 1914. 

The Iudustrial Commission of Ohio, Columbus, Ohio. 
GnrTI.E:IIF:N :-I hereby certify that I have examined the transcript of the pro­

ceedings of council of the village of \\'est Carrollton in the issuance of bonds in 
the amount of '$3,200.00 for the construction of storm sewers, and that such bonds 
have been issued in accordance with the provisions of law, and that the same con­
stitute a good :mel legal obligation against the village of \Vest Carrollton, to be 
paid in accordance with the provisions therein. 

-:\Ty apologies to you on this behalf arc due because this transcript was exam­
ined at the time another transcript from the same village was examined, and the 
ce-rtificate given to you at that time should have covered both issues, but through 
inadvertance mention was not made therein of the issue concerning which the pres­
ent opinion is given. 

Yours very truly, 
CHARLES FoLLETT, 

First Assistant Attorney General. 
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1190. 

CONDEMNATION OF A SCHOOL BUILDIXG BY THE STATE BUILDIXG 
INSPECTOR-LEVIES FOR THE NECESSARY REPAIRS ARE NOT 
ENTITLED TO EXEMPTIONS. 

In case of the condemnation of a sc/zo(tl building by the state building inspec­
tor, levies for the necessary repairs arc not entitled to exemption from all limita­
tions under sections 7630-1 and 5649-4, General Code, unless bonds are issued by a 
'ZJote of the people, i11 which event the interest and sinking fund levies 'Z(,ill be exempt 
from the limitation. Simple repair levies made under these circumstances arc sub­
ject to all the limitations of law. 

CoLUMBUS, OHIO, October 8, 1914. 

HoN. C. C. CRABBE, Prosewting Attorney, Londo11, Ohio. 
DEAR SIR::-Your letter of August 28th, previously acknowledged, requests my 

opinion upon the following facts: 

"Some three years ago the Central school building of London was 
condemned and its use prohibited by an order of the chief inspector of 
workshops and factories, and it became uecessary to build a new building, 
and bonds were issued by a vote of the people for that purpose, and the 
building is nearing completion but the board lacks about $6,000 of having 
sufficient funds to complete and equip said building. 

"I desire to know whether or not under section 7630-1, G. C., the taxing 
authorities of said district may levy a tax amounting to $6,000 in order to 
complete ami equip said building, irrespective of the limitations placed upon 
said taxing authorities by statute. In other words, in preparing the budget 
can a levy of $6,000 be made in addition to the ten mills? 

"The same question also arises in the West Jefferson school district, 
and in preparing their budget they have levied a tax of $1,500 to repair the 
school building which has also been condemned by the inspector of work­
shops and factories." 

Section 7630-1, General Code, as enacted in 103 0. L., 527, and its companion 
section, 5649-4, as amended by the same act are as follows: 

"Sec. 7630-1. If a school house is wholly or partly destroyed by fire 
or other casualty, or if the use of any school house for its intended pur­
pose is prohibited by any order of the chief inspector of workshops and 
factories, and the board of education of the school district is without suffi­
cient funds applicable to the purpose, with which to rebuild or repair such 
school house or to construct a new school house for the proper accommoda­
tion of the schools of the district, and it is not practicable to secure such. 
funds under any of the six preceding sections because of the limits of tax­
ation applicable i:o such school district, such board of education may, subject 
to the provisions of sections seventy-six hundred and twenty-six and sev­
enty-six hundred and twen'ty-seven, and upon the approval of the electors 
in the manner provided by sections seventy-six hundred and twenty-five 
and seventy-six hundred and twenty-six issue bonds for the amount re­
quired for such purpose. For the payment of the principal and interest on 
such bonds, and on the bonds heretofore issued for the purposes herein 
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mentioned and to provide a sinking fund for their final redemption at ma­
turity, such board of education shall annually levy a tax as provided by 
law. 

"Sec. 5649-4. For the emergencies mentioned in sections forty-four 
hundred an•l fifty, forty-four hundred and fifty-one, fifty-six hundred and 
twenty-nine, seventy-four hundred and nineteen and 7630-1 of the General 
Code, the taxing authorities of any district may levy a tax sufficient to pro­
vide therefor irrespective of any of the limitations of this act." 

It is to be observed that section 7630-1 requires the issuance of bonds upon the 
approval of the electors in order that the ~pecial levy which it authorizes may be 
made. ln other words, the levy is an i11terest and sinking fund levy and not a gen­
eral repair levy. The mere fact that a school house is wholly or partly destroyed 
by fire or other casualty, etc., is not sufficient to authorize the levy which section 
i630-1 mentions. The only levy provided for therein is the levy for the payment 
0f the principal and interest on bonds issued by a vote of the people under the cir­
cumstances mentioned. 

It will also be olJserved that the casualty need not have occurred after the act 
referred to was passed in order to entitle bonds issued on that account to the benefit 
of the special levy referred to in the section. 

I am of the opinion that section 5649-4 referring as it does to section 7630-1 
means and embraces the special levy referred to in the latter section and that only. 
It is not any levy made for the purpose of restoring a school building destroyed by 
fire or condemned by the state building inspector that is entitled to exemption from 
the limitations of the law, but only the levy provided for in section 7630-1 which is 
purely a sinking fund levy. 

Accordingly I am of the opinion that neither of the levies described by you 
can be made ontside of the limitations of the law, and that both must be made 
subject to all the limitations of the law unless the electors. of the respective school 
districts approve bond issues for these purposes in which event the interest and 
sinking fund levies for the reti rcment of such bonds may lw marie outside of the 
limitations. 

1191. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

POWER OF THE BOARD OF AD:\TI:'\ISTRATTOX TO PAROLE A PRIS­
OXER \VTTO HAS REEX PREVIOUSLY COXV!CTED IN ANOTHER 
STATE, OR SE:'\TEXCED FOR A:'\ OFFENSE \VHICIT IS A.FELONY 
I~ OHIO. 

The Ohio board of administration is without power to parole a prisoner who has 
f'rc~·iously b('{'n convicted in a11otlzer stole or senfe1lcl'd to an i11stifllfion of another 
state for an offense which is a felony in Ohio. 

CoLUMBUs, Omo, October 8, 1914. 

Hox. P. E. THOMAS, Warde1z 0/zio State Penitentiary, Col11mbus, Ohio. 
DEAR SIR :-I have your letter of September 21, 1914, as follows: 

"Will you kindly interpret that portion of section 2169, General Code 
of Ohio, page 474, Ohio Laws, 103, reading as follows: 
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" 'And who had not previously been convicted of felony or served a 
term in a penal institution.' 

"The question has been raised, that it applies only to convictions for 
felonies, and sentences served in penal institutions in the state of Ohio, and 
that one who has been convicted of a felony or served a term in a penal 
institution in another state is not ineligible to consideration for parole." 

Section 2169, General Code, reads in part: 

"Section 2169. The board of managers (now the Ohio board of admin­
istration) shall establish rules and regulations by which a prisoner * * * 
not pre·tiously convicted of a felony or not having served a term in a penal 
institution * * * may be allowed to go upon parole outside the build­
ings and enclosures of the penitentiary." 

In the case of People vs. Caesar, 1 Parker's Criminal Report (N. Y.), 645, it 
was held that the statute declaring a second offense of petit larceny to be punishable 
in the state prison, is not applicable to a ca~e in which the first conviction took 
place in another state. In that case the court said at page 647: 

"The statute under which the prisoner was indicted is expressed 1n very 
general language, and is not, in terms, confined to a first conviction in this 
state. It provides that every person having been convicted of petit larceny, 
who shall be subsequently convicted of petit larceny, shall be sentenced to 
imprisonment in the state prison for a term not exceeding five years. Al­
though this expression is broad enough to apply to cases where the first con­
viction took place in another state, yet I think no such meaning was intended 
by the legislature. Crimes are local. Vl/e have no cognizance of crimes 
committed in another state or country. Each state exercises exclusive jur­
isdiction over all cases of crime committed within its limits. In this respect 
the different states of the Union stand in the same relation to each other 
as foreign states (citing cases). And the better opinion, as drawn from 
these cases, seems to be that a conviction in one state of an infamous crime 
does not render the person convicted incompetent as a witness in another 
state, but only goes to his credibility. 

"The penal statutes of each state, therefore, must be construed as being 
applicable only to offenses committed within its own borders, unless it ap­
pear affirmatively that the intention was otherwise." 

In the case of People vs. Becker, 138 N. Y., Sup., 771, the statute provided 
that in certain cases an indeterminate sentence should be imposed on a person never 
before convicted of a crime punishable by imprisonment in a state prison, and the 
court held that where a defendant had been previously convicted in Ohio of two 
<.:rimes, for which he would have been punishable by imprisonment in a state prison 
in New York, had they been committed there, he would not be entitled to an inde­
terminate sentence. The court said at page 772: 

"The relator insists that the fair meaning of this provision of the law 
is that the former convictions must have been within the state of New York, 
else they could not have been punishable by imprisonment in a state prison, 
to wit, a state prison in the state of New York. 

"I do not think this position is sound. The language 'convicted of a 
crime punishable by imprisonment in a state prison' seems to me to have 
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been adopted as a generic description of the crime and to have been used 
irrespective of the locality of the conviction or the place of punishment." 

And again at page 773 : 

"\Vhat reason could the legislature assign for saying J:hat a man con­
dcted of an infamous crime in a sister state, the crime on the conviction 
of which in this state he would have been sentenced to imprisonment in a 
state prison in this state for a long period, and later convicted of a serious 
crime in this state, should receive punishment as though he never had been 
before convicted of a crime, and be a participant of all the consideration of 
a first offense." 

And again at page 776: 

"Is it probable that the legislature intended to permit a person who had 
been convicted of a felony in a sister state, to enjoy the privileges of this 
institution founded for the purpose of rdorming its inmates and to deny 
such privileges to a person who had been convicted of a felony in the state 
of New York? It seems to me not?" 

The view taken by the court in the case of People vs. Becker, just quoted is, 
think, the correct one. The parole law was written upon the statute books for 

the purpose of assisting worthy prisoners to rdorm and the legislature, I am sure, in 
using the words "not previously convicted of felony or not having served a term 
in a penal institution," meant to withhold the privileges of this law from prisoners 
whose previous record would prove them to be unworthy of further assistance. It 
would be ridiculous to say that a prisoner previously convicted and imprisoned in 
another state, would be worthy of parole, while one previously convicted and im­
prisoned in this state could not be safely released. 

Section 2192 of the General Code, relating to the duties of the clerk of the 
Ohio penitentiary, reads in part: 

"Section 2192. * * * who shall keep a register in which shall be en­
tered the name of each convict * * * and, if known, whether he has 
been previously confined in a penitentiary in this state or elsewhere and 
when and how he was discharged." 

Provision has also been made for the establi_shment of a Bertillon department 
at the penitentiary. 

These provisions have made it possible for the Ohio board of administration 
and the warden of the penitentiary, to gain a knowledge of the previous record of 
all the inmates of the penitentiary, and giving to section 2169, General Code, the 
natural and ordinary meaning of its language, it is my opinion that the board is with­
out power to parole a prisoner who has previously been convicted in another state 
of, or sentenced to an institution of another state for, an offense which is a felony 
in Ohio. 

Yours very truly, 

TIMOTHY S. HOGAN, 

Attor11ey Ge1zeral. 
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1192. 

HIGHT TO SELL ARTICLES lllANUFACTURED BY PRISONERS OF THE 
OlllO PEXITEXTIARY TO OTHER STATES, OR POLITICAL DIVIS­
IOXS TllEHEOF, OR PUBLIC IXSTITUTIOXS, 0\VXED BY SUCH 
STATES. 

Articles mauufactured by prisouers iu the Ohio peuiteutiary may uot be sold to 
other states, or political divisious thereof, or to public iustitutious owued, ma11aged 
or controlled by such states, or such political divisious. 

Cow111nus, OHio, October 8, 1914. 

fioN. P. E. THOMAS, ~Varden Ohio Peuiteutiary, Columbus, Ohio. 
DEAR SIR :-I have your letter of September 17, 1914, as follows: 

"Will you kindly advise me if, under the law in this state, the products 
of the labor of prisoners in this institution, may be disposed of to states 
other than Ohio, or political divisions thereof, or to a public institution 
owned or managed and controlled by a state or a political division thereof, 
other than the state of Ohio. 

"\Ve find a ready market for many of our prison made articles among 
the institutions of other states, and if permitted under the law to dispose 
of such articles to these institutions, it will naturally greatly increase our 
manufacttire and sales department, and provide employment for a great 
many more of the i!1mates." 

Section 2228 of the General Code reads in part: 

"Sec. 2228. ~, * * Convicts in such institution (Ohio penitentiary) 
may work for and the products of their labor may be disposed of,. to the 
state or a political division thereof or for or to a public institution owned 
or managed and under the control of the state or a political division there­
of, for the purposes and according to the provision's of this chapter." 

Section 2230, General Code, reads : 

"Such labor shall be for the purpose of the manufacture and production 
of supplies for such institutions, the state or political divisions thereof; for 
a public institution owned, managed and controlled by the state or a polit­
ital division thereof; for the preparation and manufacture of building ma­
terial for the construction or repair of a state institution, or in the work 
of such construction or repair; for the purpose of industrial training and 
instruction, or partly for one and partly for the other of such purposes; in 
the manufacture and production of crushed stone, brick, tile, and culvert 
pipe, suitable for draining wagon roads of the state, or in the preparation of 
road building and ballasting material." 

· These sections authorize. the employment of prison labor in the manufacture 
of such articles as are now being manufactured at the Ohio penitentiary. ~ow here 
in the statute is the board or warden given any authority to dispose of such prod­
ucts in the open market such as is giYen them with reference to the disposition of 
crushed stone in section 2235-1, which proYides that such product may "be sold 
by the board of managers of the Ohio penitentiary (now the Ohio board of ad-
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ministration) in the open market." :\either can it be argued that sections 2228 
;.nd 2230, General Code, authorize the sale of prison made articles to state institu­
tions in other states, since the words "public institution owned, managed and con­
trolled by the state or political divisions thereof," clearly indicates an intention 
that the sale shall be to institutions in the state of Ohio. 

It is, therefore, my opinion that articles manufactured by prisoners in the Ohio 
penitentiary may not be ;old to other states or political divisions thereof, or to pub­
lic institutions owned, managed or controlled by ::.uch states or such political di­
visions. 

1193. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 

TRANSFER OF TERRITORY FRO~l mm RURAL OR VILLAGE SCHOOL 
DISTRICT TO ANOTHER- DISTRJBUTIOX OF FUNDS WHEN SUCH 
TRANSFER IS ~lADE-APPORTlOX~lENT OF INDEBTEDNESS 
WHEN SUCH TRANSFER IS MADE. 

When territory is tra11sferred from one rural or village school district to an­
other, the equitable division of funds or indebtedness required by statute to be made 
shall be determined upon at the time of the trausfer, by the cou11ty board of educa­
tion, which, under section 4736, General Code, has exclusive power to make such 
transfer. 

The indebtedness apportioned to tlze trartsferred district in accordance with the 
statute becomes a ge11eral indebtedness of the zvlzole district, and does not attach· 
ouly to the transferred territory. 

CoLUMBUS, OHIO, October 8, 1914. 

HoN. FR.\NK \V. l\1ILLER, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm :-In your letter of August 21st, previously acknowledged, you request 

my opinion upon the following questions: 

" ( 1) \Vhen territory is transferred from one school district to an­
other, the equitable division of funds or indebtedness shall be determined 
upon at the time of the .transfer. 

"\Vho has the authority to make this equitable division of funds or in­
debtedness? 

"(2) Section 4736 gives to county hoards of education the authority to 
transfer territory from one village or rural district to another. 

"lf the township has a bonded indebtedness and additional territory 
without indebtedness is attached to it for school purposes, shall the in­
debtedness be pro rated upon both the original township and the added ter­
ritory?" 

Prior to the series of amendments to the school laws made by the eightieth 
g(•ncral assembly at its first extraordinary sc~sion in the year 1914, there were two 
methods of transferring territory from one school district to another, viz.: By 
the mutual consent of the boards of education having control of such districts (orig-
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ina! section 4692, General Code), and by proceedings in the probate court (original 
sections 4693-4695, inclusive, General Code). 

Under the present laws there is only one way to transfer territory from what 
is properly known as one "school district" to another, viz.: by the action of the 
county board of education under section 4736, General Code, which provides as fol­
lows: 

"The county board of education shall as soon as possible after organ­
izing make a' survey of its district. The board shall arrange the schools ac­
cording to topography and population in order that. they may be most easily 
accessible to pupils. To this end the county board shall have power by reso­
lution at any regular or special meeting to change school district lines and 
transfer territory from one rural or village school district to another. A 
map designating such changes shall be entered on the records of the board 
and a copy of the resolution and map shall be filed with the county auditor. 
In changing boundary lines the board may proceed without regard to town­
ship lines and shall provide that adjoiuing rural districts are as nearly 
equal as possible in property valuation. In no case shall any rural district 
be created containing less than fifteen square miles." 

Original sections 4692-4695, inclusive, of the General Code have all been re­
pealed, the first of them by the act found in 104 Ohio Laws, at page 133, and the 
remaining three by the act found in 104 Ohio Laws, at page 225. 

A new section 4692, General Code, was enacted, which differs from the original 
section so vitally as to make it rather a substitute therefor than an amendment 
thereof. It now provides as follows: 

"Part of any county school district may be transferred to an adjoining 
county school district or city or village. school districts by the mutual con­
sent of the boards of education having control of such districts. To secure 
such consent, it shall be necessary for each of the boards to pass a resolu­
tion indicating the action taken and definitely describing the territory to 
be transferred. The passage of such a resolution shall require a majority 
vote of the full membership of each board by yea and nay vote, and the 
vote of each member shall be entered on the records of such boards. Such 
transfer shall not take effect until a map, showing the boundaries of the ter­
ritory transferred, is placed upon the records of such boards and copies of 
the resolution certified to the president and clerk of each board together 
with a copy of such map are filed with the auditors of the counties in which 
such transferred territory is situated." 

So that at the present time section 4692, as amended, is not applicable to a 
transfer of territory between school districts, in the sense that the term is used in 
section 4736, and in the sense that the term was used in original sections 4692-4695, 
General Code; but only to what is ealied a transfer of territory from one county 
school district to another, or to (but not from) a city or village school district 
not a part of the county district. Inasmuch as the county school district is not a 
school district in every sense of the word but is, more properly speaking, a super­
vision district, and inasmuch as section 4696, directly involved in your inquiry, 
has not been materially changed in the process of amendment, and inasmuch, too, 
as it related, originally at least, only to a transfer of territory as between two 
school districts, in the exact sense, I mention section 4692 solely for the purpose of 
observing that nothing in this opinion is to be interpreted as applicable to the kind 
of transfer contemplated by that section. That is to say, my opinion will relate, 
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solely, to the application of section 4696, as amended, to a transfer of territory made 
by a county board of education, under section 4736. 

Said section 4696, General Code, provides in full as follows: 

"When territory is transferred from one school district to another, 
the equitable division of funds or indebtedness shall be determined upon at 
the time of the transfer. \\'hen territory is transferred from one district 
to another by the annexation of territory to a city or village, the proper di­
vision of funds in the treasury, or in process of collection, of the board of 
education of the school district from which the territory is detached, shall, 
upon application to the probate court of the county in which such territory 
is situated by either board of education interested, be determined and or­
dered by such court. If such board of education is indebted, such indebt­
edness, together with the proper amount of money to be paid to such board 
by the board of education of the school district to which the territory is 
transferred, annexed, or of the district created, shall be in like manner de­
termined and ordered by the court." 

It will be observed that the method of determining the equitable division of 
funds or indebtedness, in case of transfer, is expressly provided for in respect to 
such transfer of territory as takes place through the annexation of territory to a 
city or village, but that the agency which shall make the determination when the 
transfer is not so effected, is not specified. Obviously, that agency is not the probate 
court of the county, because that court is to act only "when territory is transferred 
* * * by the annexation of territory," etc. ' 

It is clear to me that, in the absence of a requirement that the equitable division 
of funds and indebtedness shall be otherwise determined, the authority to make 
such determination resides where the authority to make the transfer is found. 

It is, therefore, my opinion that in case uf a transfer made by the county board 
of education, under section 4736, General Code, the equitable division shall be made 
at the time of the transfer by the county board of education. 

If section, 4696, General Code, applies to the transfer spoken of in section 4692, 
a matter which as already stated is not passed upon in this opinion, it would follow, 
upon the principle above laid down, that the equitable division should be made 
by the mutual consent of the boards of education having control of the districts 
mentioned in section 4692, and would be an essential element in such transfer, 
without agreement upon which no such transfer could be made. But in this con­
nection I must reiterate that this point is not herein decided. 

In answering your second question I assume that when speaking of the bonded 
indebtedness of the "township" you mean that the rural school district, which was 
formerly a township school district, rests under a bonded indebtedness. Of course, 
if the indebtedness is that of the township, as such, it is not within the scope of 
section 4696 at all, as the words "funds or indebtedness," as therein used, refer to 
school funds and school indebtedness, only. 

I shall also assume that in speaking of attaching territory to' a township for 
school purposes you mean that the boundaries of what was formerly a township 
school district, are to be altered by the county board of edu~ation, under section 
4736, General Code, nect;,ssitating a transfer of territory from one rural or village 
school district, to another. The situation presented, then, is that the rural district 
as orginally constituted, has no bonded indebtedness, whereas the district from 
which the. territory is transferred is burdened with an indebtedness. 

In such a situation the statute requires that a proportional part of the indebt­
edness of the old district, from which the territory was transferred, shall be as-
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sumed by the new district. What proportion shall be thus assumed depends upon 
various factors. If, for. example, a school house, on account of which a bonded 
indebtedness has been incurred, is located in the transferred territory, then the new 
district should assume the entire indebtedness, allowance being made for the ex­
clusion from the territory transferred, of any territory formerly tributary to such 
school house. If, on the other hand, the indebtedness is not on account of any 
building which is located in the transferred territory, the assumption of indebted­
ness, if deemed equitable, should be made only on the basis of the fact that the 
new district will reap some benefit from the usc of public buildings, i. e., that ter­
ritory in the former township district and outside of the territory transferred will 
be served by the school house thus acquired. If no school building is acquired by 

· transfer, then such portion of the bonded indebtedness of the old district should 
be assumed by the new district to which the transfer is made as will be equitable, 
having regard to the tax duplicate of the transferred territory, as compared with the 
tax duplicate of the original indebted district as it existed prior to the transfer, due 
allowance being made for whatever economy in the administration of the schools 
of the indebted district may be affected by detaching that territory from it and 
whatever additional burden the new district to which the transfer is made will as­
sume by reason of the addition of such territory, in the administration of its schools. 

In any ~vent, if the school district which is indebted has accumulated money in 
a sinking fund for the retirement of the bonds, such portion of such sinking fund 
should be paid to the board of education of the new district to which the transfer 
of territory was made, as corresponds to the proportion of the indebtedness assumed. 

The indebtedness so transferred becomes an indebtedness of the whole dis­
trict thus formed, and is not to he met by levies upon the transferred territory, only. 

In all such cases, there is no hard and fast rule to be applied. The statute re­
quires an equitable division of property and indebtedness; and this requirement has 
the effect of reposing in the county board of education making the transfer, a 
sound discretion with respect to the determination which it is required to make, 
which will only be disturbed by the courts, in case of its abuse. The above discus­
sion is intended merely to indicate some of the factors which should be taken into 
consideration by the county board of education in arriving at the determination. 

I am of the opinion, therefore, in answer to your second question, that such 
portion of the indebtedness as is determined, should be apportioned to the former 
township district, under circumstances mentioned by you, becomes an indebtedness 
of such district as reformed and not merely an indebtedness of the territory trans­
ferred thereto. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttor11ey General. 
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1194. 

POWER OF THE nO.\RD OF IIE.\LTII t:XDER BEXSE .\CT TO AUTHOR­
IZE IXST.\LL.\TIOX SYSTE:\I OF S.\XlT,\RY SEWERS AS A PER­
TI:\EXT TO A SE\\'AGE DISPOS.\L PL.\XT. 

Tlzc board of lzcaltlz, lllldcr tlzc Rcnse act, may autlzori:::c tlze iustallation of a 
system of sauitary se"i.vers as appurtcllalll to a se,,·age disposal f>[a1zt, aud the fzuzds 
uecessary to pay for a village's porliou of tlzr cost of ius tailing such sanitary sewers 
may be procured wzdcr tlze special limitalious uf tlze Beusc act. 

CoLe:.rncs, OHIO, October 8, 1914. 

I!ox. C. B. :;\EWTOX, Village Solicitor, !\.cut, Ohio. 
DEAR SIR :-In your letter of July 21st you submit certain facts relative to the 

present outstanding bonded indebtedness of the village of Kent, and the tax du­
plicate, with the general statement that the village has been ordered to construct 
a sewer system and sewage disposal plant by the state board of health, with the ap­
prova~ of the governor and attorney general, and you desire an interpretation of 
the "Bense act," relative to the issuance of bonds. 

I take it that you desire an opinion as to whether under the legislation above 
referred to a municipal corporation which has been ordered by the state board of 
health, with the approval of the governor and attorney general to install a sewer 
system and sewage disposal plant, may issue bonds up to 5% of the tax duplicate 
in addition to the total bonded indebtedness otherwise permitted by law, and with­
out a vote of the electors. At any rate I shall limit my opinion to this question. 
In so doing I shall not consider the questions arising out of the tax limitations 
under the Smith law, so-called, or questions arising under art. XII, section 11; nor 
could I consider such questions, the facts necessary therefor, not being stated in 
your letter. 

Section 1259, General Code, is that provision of the "Bense act," so called, which 
provides for the issuance of bonds, aiHI is as follows: 

"Each municipal conncil, department or officer having jurisdiction to 
provide for the raising of revenues by tax levies, sale of bonds, or other­
wise, shall take all steps necessary to secure the funds for any such pur­
pose or purposes. \Vhen so secured, or the bonds thereof have been au­
thorized by the proper municipal authority, such funds shall be considered 
as in the treasury and appropriated fur such particular purpose or pur­
poses, and shall not be used for any other purpose. The bonds authorized 
to be issued for such purpose shall not exceed live per cent. of the total 
value of all property in any city ur village, as listed and assessed for tax­
ation, and may be in addition to the total bonded indebtedness otherwise 
permitted by law. The question of the issuance of such bonds shall not 
be required to be submitted to a vote." 

I am of the opinion that this relates to the ratsmg of revenues for any pur­
pose with respect to which the state hoard of health, with the approval of the go\·­
crnor and attorney general, may make an order under the remaining provtstons 
which originally constituted the "Dense act" (99 0. L., 74), viz., those provisions 
of the General Code now comprised in sections 1249 to 1261, inclusive. 

In my opinion, therefore, it applie~ to the securing of funds for the installa­
tion of a means for disposing of sewage or other wastes within the meaning of 
section 1251, General Code, as well as to means of securing a water supply. That 
is to say, where the contamination of a source of water supply exists it may be cor-
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rected in either or both of two ways, viz., the prevention of further contamination 
or choice of another supply. The evident intention and purpose of the "Bense act" 
is to authorize the correction of the evil by the state board of health with the ap­
proval of the governor and attorney general, by either means. To that end the fol­
lowing provisions of section 1250 and 1251, General Code, appear to be appropriate: 

"Sec. 1250. If the state board of health finds that the source of pub­
lic water supply of a city, village or community is subject to contamination, 
or has been rendered impure from the discharge of sewage or other wastes, 
or in any other manner by a city, village, corporation or person, that such 
sewage or other wastes have so corrupted a stream, water course, lake or 
pond as to give rise to foul and noxious odors, or to conditions detrimental 
to the health or comfort of those residing in the vicinity thereof, it shall 
notify such city, village, corporation or person causing such contamination 
or pollution of its findings and give an opportunity to be heard. 

"Sec. 1251. After such hearing, if the state board of health determines 
that improvements or changes are necessary and should be made, it shall 
report its findings to the governor and attorney general, and, upon their 
approval, the board shall notify such city, village, corporation or person to 
install works or means, satisfactory to the board, for purifying or other­
wise disposing of such sewage or other wastes, or to change or enlarge 
existing works in a manner satisfactory to the board. Such works or means 
must be completed and put into operation within the time fixed by the 
board, which time shall be subject to the approval of the governor and 
attorney general. But no city or village discharging sewage into a river 
which separates the state of Ohio from another state shall be required to in­
stall sewage purification works so long as the unpurified sewage of cities 
or villages of another state is discharged into such river above such city or 
village of this state." 

It seems from your statement that the state board of health, the governor and 
attorney general have assumed that these provisions confer upon them the author­
ity to order the installation of a system of sewerage and a means of sewage dis­
posal. As already indicated, such an assumption is correct; and for reasons al­
ready stated the funds necessary on the part of the municipality itself to comply 
with the order may be secured, so far as any debt limitation is concerned, by acting 
under section 1259, General Code, supra. 

It appears that $102,000 is less than 5% of $4,600,000. Therefore, as the lim­
itation found in section 1259 clearly applies to the bonds issued on account of the 
particular improvement in question, no other bonds being counted in ascertaining 
the limitation therein referred to, I am of the opinion that in so far as section 
1259 is concerned the village of Kent may lawfully issue bonds which it finds neces­
sary to issue in order to install the improvements ordered by the state board of 
health. 

As already indicated, however, this opinion is not to be taken as a positive 
holding that the village may issue bonds in the amount stated. Tax levies for the 
retirement of bonds must be made within all the limitations of the Smith 1% law, 
and under article XII, section 11 of the constitution provision must be made for 
such levies at the time the bonds are issued. As hereinbefore stated, however, 
there is no showing in your letter of facts on which any expression of view re­
specting the operation of these in direct limitations upon the borrowing power 
can be based. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1195. 

POWER OF A ::'IIAYOR TO RE::'IIO\'E :\!DrBERS OF COUXCIL OUTSIDE 
OF A PROVISIOX OF SECTIOX 4238, GEXERAL CODE-RE::'IIOVAL 
FOR :\IISCOXDUCT IN OFFICE. 

Outside the /'rM•isions of section 4238, Gmeral Code, the mayor has 110 power 
to remo1•e members of council. Members 11•0}' be removed for misconduct in of­
fice, through the f>robate court, or through the common pleas court, upon filing of 
a petition by twe11ty per cent. of the electors. 

CoLUMBUS, OHio, October 8, 1914. 

RoN. A. A. GEORGE, Village Solicitor, Crooks·z:ille, Zanesville, Ohio. 
DEAR SIR :-Under date of September 8th, you request my opinion, as follows: 

"As solicitor for the village of Crooksville, Ohio, I desire to know if 
there is any proyision by which the mayor can remove members of council 
for nonattendance aside from the provision of G. C., sec. 4238, which pro­
vides for removal after two months' nonattendance. Under such provision 
a councilman can miss six weeks, then attend one and miss six weeks more 
and still hold his place, and that is what they are doing in Crooksville and 
interfering with our municipal work to a great extent. 

"Only two members of council have been playing this sort of business 
but that takes away a two-thirds vote necessary in many cases. These two 
men were both adjudged by the state examiner to have drawn illegal fees 
for last term ami they recently paid it back. Would that fact render them 
ineligible to hold their present positions?" 

Section 4238, General Code, is as follows: 

"Council shall determine its own rules and keep a journal of its pro­
ceedings. It may punish or expel any member for disorderly conduct or 
violation of its rules, and declare his seat vacant for absence without valid 
excuse, where such absence has continued for two months. Xo expulsion 
shall take place without the concurrence of two-thirds of all the members 
elected, and until the delinquent member has been notified of the charge 
or charges against him, and has had an opportunity to b~ heard." 

It is clear that council's power to expel for absence, under this statute, is con­
fined to a continued absence for two months. The situation presented by you, there­
fore, does not authorize council to proceed t•nder this section. 

Sections 4263, et seq., General Code, authorize the mayor to bring charges be­
fore the municipal council against officers guilty of misconduct in office. These 
statlnes, however, do not _apply to members of the council. 

(Illuminating Co. vs. Hitchens, 30 X. P., n. s., 57.) 

Under sections 4670, et seq., General Code, however, provision is made for 
complaint under oath against municipal officers, before the probate judge of the 
county and expre"~ly against a member of council who has received compensation 
contrary to law, or who has been directly or indirectly interested in the profits of 
a contract, job, work or ~en· ice, or is or who has been acting as commissioner, 
art"hitlct, superintendent or engineer in work undertaken or prosecuted by the 
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corporation, contrary to law; or who has been guilty of misfeasance or malfeasance 
in office. Under the proceedings contemplatc:d by these statutes, where the facts 
justify, a councilman may he removed from office. 

Also, on page 851 of 103, 0. L., prm·ision is made for the tiling, with the com­
mon pleas court, of a complaint signed by 20% of t.he electors from the district 
wherein a councilman is elected, against a councilman charging him with neglect 
of official duty, gross immorality, drunkenness, misfeasance, malfeasance, etc. 
Further than t.he,e presented I am unable tv point to any provisions of law whiCh 
have application to the situation presented. 

1196. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TRANSFER OF UNEXPEi\DED LIGHT FUND TO WATER FUND OF A 
VILLAGE-·CIRCUl\TSTANCES Ui·mER WHICH SUCH TRANSFER 
:\lAY BE MADE-VILLAGE \VATER WORKS. 

An 1t11expe11ded fwzd in the light fu11d of the village, for which there is 110 

furilzcr use, camzot be transferred to tlzc h'alcr fund of the village at all, if the 
said unexpended fund consists of tlze proceeds of a special lax levy or bond issue; 
othenl'isc, such transfer ca1z be made, but ozzly by proceedings in the common pleas 
court, wzder sections 2296, cl seq., Gezzeral Code. 

The Longworth act is authority to issue bonds for the purpose of putti11g doam 
new wells in comzcclion with the village water works. 

CoLUMBUS, OHTo, October 8, 1914. 

HoN. F. B. McCoNNELL, Legal C ounscl, Osborn, Ohio. 
DEAR SIR:-You request my opinion upon the following questions: 

"Light and water plant conducted by village; light plant, excepting real 
e;,tate recently sold to highest bidder. \Yater plant still operated by village 
through board of public affairs. 

"Can an unexpended fund, now in the light fund, for which there is no 
further use, be transferred to water fund by act of this board? 

"Assuming that sufficient funds cannot be raised by taxation to open 
new wells needed to maintain water plant and for fire protection by what 
method can s~ch funds be secured?" 

Answering your first question I beg to state that the board of trustees of pub­
lic ;dTairs have no authority whate\·er to transfer funds. \Vhatever authority ther~ 
is in the premises is reposed in council. Council does not possess such authoritv 
with respect to the transfer )'oU mention under section 3799, General Code, a~ 
amended 103 0. L., 522, providing for tramfer by vote of three-fourths of the 
members of council, and the approval of the mayor, because their power to make 
such transfer is limited to transfers "among funds raised by taxation upon the 
real and personal property in the corporation." 

- I assume that neither the light fund nor the water fund are funds so raised. 
Again, if the unexpended fund in the light fund represents the proceeds of ,a 

special bond issue, the section cited prohibits its transfer and section 5654, General 
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Code, as amended 103 0. L., 521, requires that the surplus he transferred to the 
sinking fund. 

The only otht·r prm·ision for transferring funds is that of sections 229G, ct seq., 
General Code, some of which are amende<! by the act alr~ady referred to. These 
sections contemplate a proceeding in the common pleas court for the purpose, and 
the nght to tramfer is not limited, as in the case of :,ection 3i99, to transf~rs 

among funds raised by taxation. 
However, there is another limitation in these sections which may ha vc appli­

cation hlTC, viz., that the transfer shall be ~mong funds under the supervision of 
the council or "other hoard having the legislative power of a municipality." 

Inasmuch as it cannot he successfully ::ontended that the hoard of trustees of 
public affairs is a board having legislative power, it follows, I think, that the coun­
cil is the only village "board" which has the right to proceed under section 22%; 
and the question then becomes one as to whether or not the light fund and the 
water fund arc both funds under the supervision of the council. 

The question here is to be answered, I think, hy consideration of section 39GO, 
General Code, which provides as follows: 

"l\foney collected for water works purposes shall be deposited weekly 
'yith the treasurer of the corporation. ::\Toney so deposited shall be kept 
as a separate and distinct fund. IVhcll af>!>ropriatcd b:y coullcil, it shall be 
subject to the order of the director of public service. Such director shall 
sign all orders drawn on the trcasur~r of the corporation against such 
fund." 

Of course, under section 43Gl, as amended, 103 0. L., SGl, the board of trustees 
of public affairs is expressly given the powers of the director of public service ex­
isting under section 39GO. In fact section 43Gl, as amended, seems to go further 
and to provide that the board of trustees oi public affairs shall have and exercise, 
with respect to ciPc-tric light, power and gas plants, and other similar public utilities, 
all the powers and duties of the director of public service relating to water works. 

Giving to this language its full effect, it would seem that in \ illages the elec­
tric light fund should be treated as the water works fund is required to be treated 
by section 3900, General Code. However, for the purpose of the present question, 
these matters are of slight importance. \\'hile the water works fund and per­
haps the electric light funcl in a village is to he deposited ancl kept as a separate and 
distinct fund, suhject to the direct order of the trustees of public affairs, without 
the inten·ention of a village clerk, yet it is not so subject to order without appro­
priation by council. 

The proper reading of this section requires, I think, the holding that the coun­
cil s1tall make a general appropriation rather than a detailed and specific appro­
pnatH .n. Be this as it may, however, it is certain that the power of council to 
appropriate the fund is sufficient to give it that degree of supervision over the fund 
which will entitle it to bring an action in the common pleas court for the purpose 
of transferring ~o such fund, from another fund under its supervision, or vice versa. 

Accordingly. in answer to your first question, I am of the opinion that unless 
the unexpected t,aJancc in the light fund consists of the proceeds of a special tax 
or L0nd issue, the same can he transferred to the water works fund, not hy action 
of the trustees of public affairs, and not hy cr·uncil itself, hut hy the common pleas 
co11rt in a proceeding institutecl by council under the section ahon· cited. 

Answering your second question, I heg to state that in my opinion wells needecl 
in ronnection with the water works plant of a village may he ohtaincd hy the is­
suance of honds \UHler section 3939. General Code, and particularly the following 
two paragraphs tht:reof: 
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"2. For extending, enlarging, improving, repairing or securing a more 
complete enjoyment of a building or improvement authorized by this sec­
tion, and for equipping and furnishing it. 

* * * * * * * * * * * 
"11. For erecting or purchasing water works for supplying water to 

the corporation and the inhabitants thereof." 

Such bonds must, of course, be issued under all the limitations of the related 
sections, but the form of your question does not require consideration of such lim­
itations. 

1197. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Genera/. 

INTERPRET AT ION OF THE TER•MS OF A WILL FOR THE PURPOSE 
OF DETERMINING INHERITANCE TAX. 

The fact that a devise is founded upon a valuable consideration is immaterial 
as affecting the question of the exemptioJI of the same from the inheritance ta.r. 

Where a bequest to an individual is a charge upon an estate, other interests are 
to be appraised by deducting the first izzdi·vidual's legac:y from the value of the es­
tate devised to them. 

Where separate exemptions exist, the interest of each individual is a separate 
inheritance for the purpose of the inheritance tax law. 

The interest of tlze first individual, not being taxable, and being deducted from 
the interests of other individuals, neither of the latter is taxable, as both are reduced 
to $500.00. 

CoLUMBUS, 0Hro, October 8, 1914. 

HoN. MEEKER TERWILLIGER, Prosecuting Attorney, Circleville, Ohio. 

DEAR SIR :-In your letter of September 23rd, previously acknowledged, you re­
quest my opinion upon the following question: 

"T., a decedent testate in his will made the following devise: 'I give, 
devise and bequeath to F. and E. my home place, * * * consisting of 
two acres and all the buildings thereon, for the consideration of five hun­
dred dollars to be paid by them to my niece l\f., as her share of my estate 
and for the further consideration that they shall furnish me with board, 
washing, nursing, care and attention during my natural life.' 

"The devisees named in the foregoing item of T.'s will, did care for 
T., during the last years of his life. In like manner the legatee M., referred 
to therein, assisted in nursing and caring for decedent. 

"The.property devised is appraised at $1,500.00. The services rendered 
by F. and E., are asserted by them to be worth at least $750.00. Is the in­
heritance, to the extent of its value above $500.00 taxable, F. and E., not 
being related to T.? 
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Xo discrimination between devises and legacies founded upon a consideration, 
and those which are gratuitous appears in our inheritance tax law, at least by ex­
press provision. 

Section 5331, General Code, as amended 103 0. L., 463, provides in part as fol­
lows: 

"All property within the jurisdiction of this state, and any interests 
therein * * * which pass by will or by the intestate laws of thi! state 
or by deed, grant, sale or yift, made or intended to take effect in possession 
or enjoyment after the death of the grantor, to a person in trust, or other­
wise, other than to or for the use of the father, mother, etc., shall be liable 
to a tax. * * * All administrators, executors and trustees, and any such 
grantee under a conveyance made during the grantor's life, shall be liable 
for all such taxes. * * *" 

It will he observed that under the plain terms of this provision the passing of 
interests in property by will or by the intestate laws of this state to or for the use 
of persons other than those expressly excluded. is sufficient to make the estate 
taxable. 

I find no language in the related sections in any way qualifying the general 
meaning of the sentence which I have quoted so far as the question submitted by 
you is concerned. 

Section 5332, General Code, adds to the list of exemptions by excepting from 
the operation of the statute interests in property transmitted to certain public sub­
dh·isions or institutions. 

Section 5334, General Code, contains specific provision for a case somewhat 
similar to that which you submit and yet easily distinguishable therefrom. 

"Sec. 5334. \Vhcn a decedent appoints one or more executors or trus­
tees, and instead of their lawful allowance makes a bequest or devise of 
property to them which would otherwise be liable to such tax, or appoints 
them his residuary legatees, and said bequests, devises, or residuary lt:gacies 
exceed what would be a reasonable compensation for their services, such 
excess shall be liable to such tax, and the probate court having jurisdiction 
of their accounts shall fix such compensation." 

It was under this section that the case of ln Re Hooper, 4 N. P., n. s., 186, was 
deci,led. Xu gcn~ral principle is therefore deducible from that decision whatever 
its anthc.rity on other points. 

lJ ag(:rty vs. State 55 0. S., 613, is an interpretation of the word "sale" as used 
in the section. The language of the syllabus on this point is: 

"2. The property 'which shall pass by sale' within the meaning of the 
act is such only as passes in transactions which are in fact gifts, though 
in form sales, and the act does not restrict the right to dispose of property 
by sale for a valuable consideration, which the parties in good faith, deem 
adequate." 

] t is obvious that this decision does not go to the extent of limiting the force 
and effect of the statute upon inheritances created by will to such as are in the 
nature of gifts as distinguished from those which rest upon a valuable consideration. 

This being the state of the statute law, then, I am of the opinion that the 
principles laid down in the cases of In Re Gould 156 N. Y., 423; State Street Trust 
Co. vs. Stevens, 209 Mass., 373; In Re Kidd, 188 N. Y., 274; Ransome vs. U. S., 
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Federal Case, 11574 and In Re Perry, l.Iass., llliddlesex Co., Probate Court, July, 
1911, apply. All these cases hold that in the absence of explicit statutory provisions 
to the contrary, an inheritance tax applies as well to a devise or bequest upon a 
valuable consideration as to one which is intended merely as a gratuity. Some of 
them even go so far as to hold that even where there has been a definite contract to 
make a will founded upon a \'aluable consideration, and the contract was executed 
on the part of the devisee or legatee, and the will made, the devisee or legatee is 
subject to the tax without reference to the contract. In such case the devisees or 
legatees may renounce their respective devises or bequests and elect to claim from 
the estate of the decedent as creditors thereof, but they may not, so these decisions 
hold, take under the will excel)t upon the terms upon which all other persons, ex­
cepr thos.e expressly exempt, take under the will, viz., subject to the tax. 

In a word, a very clear distinction is made by the authorities between the tax­
ability of property passing by will, founded upon a consideration, and property 
passing by deed, grant or sale intended to take effect after the death of the testator, 
and founded upon a consideration. For a deed intended to take effect at the death 
of the testator or other similar instrument is only conventionally an inheritance, 
and the convention which the statute constructs will be limited to the purpose of 
the statute, which is to guard against the evasion of the tax by the expedient of 
making sales, grants or deeds intended to take effect at the death of the testator; 
so that where the sale, grant or deed is in reality founded upon a valuable con­
sideration it is not permitted to stand upon a different foundation from any other 
similar transaction merely because it happens to be so made as not to take effect 
until after the death of the testator, and is, therefore, not to be regarded as within 
the purview of the statute. But the. real subject of the tax is the privilege of in­
heriting property. This is regarded as in a sense something other than a natural 
right, whereas the right to dispose of property by grant, sale or deed is a natural 
right inherent in the very idea of property itself. Therefore, no reason exists in 
the view of the authorities for making any such distinction as to taxation of in­
heritances created by will as is made with respect to conventional inheritance created 
by grant, sale or deed intended to take effect after the death of the testator. 

These considerations are, under the Ohio law, emphasized as already hinted, 
by the fact that section 5334, General Code, expressly provides that the excess over 
the reasonable compensation of an executor to whom a bequest or devise is made 
shall be liable for the tax. In the absence of such provision the rule would clearly 
be, as already stated, that the whole devise or bequest made to such an executor or 
trustee would be so liable. 

I am, therefore, of the opinion that the fact that the devises in the legacies 
were both made on a valuable consideration does not affect the question which you 
submit. But this conclusion docs not answer your question. The $500.00 to be 
paid to 111., regarded as a bequest, is not subject to the tax because legacies of $500.00 
or less in amount are exempt therefrom. Thig department has held that the $500.00 
exemption attached to each inheritance and not to the whole estate. And this con­
clusion, it is believed, necessarily follows from the language of section 5331, Gen­
eral Code, as well as upon the principles established by decisions in other states 
under similar laws. 

In like manner, the respective interests of F. and E., though joint, are entitled 
to an exemption of $500.00. 

Section 5331, General Code, provides that: 

"All property * * * and any interest therein * * * which 
passes * '' * to a persou * * * shall be liable to a tax of five per 
cent. of its value above the sum of $500.00." 
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F. and E., are separate persons within the purview of this language, and what 
passes to each of them is an illlcrcst in property; therefore, if their respective in­
terest~ in the aggregate arc to be valued for the purpose of the tax at but $1,000.00, 
no tax is payable on behalf of their respective estates. On the other hand, if for 
the purpose of the tax, the value of their estates in the aggregate is $1,500.00, then 
the tax should be assessed on the sum of $5Ll0.00 or $250.00 for each of them. 

The ultimate question involved, then, is as to whether or not the $500.00 re­
quired to be paid by F. and E., to ::\I., is to be deducted from the value of the 
estate devised to F. and E., jointly? 

I think it is obvious that this question is to be solved by considering exactly 
what is the "interest" possessed by F. and E., jointly, in and to the estate devised 
to them. The rule seems to be that a gift by will to one, coupled with a direction 
that the devisee shall pay a specific legacy to another, constitutes the legacy a 
charge upon the land without express words to that effect. In Clyde vs. Simpson, 
4 0. S., 445, and particularly in the opinion of Ranny J., will be found an ex­
hau~tive discussion of the law on this point. It would be impracticable to quote the 
whole opinion, which is interesting, but the following paragraph well shows the 
principle involved: 

" '\Vhen ::\Ioore Simpson accepted the devise and took possession of 
the estate he became absolutely bound to pay these legacies as a part of its 
purchase price. The testator intended that he should have the property 
only upon paying so much of a consideration for it. If he had taken the 
title by deed, an undoubted equitable lien for these payments would have 
attached; and I am wholly miable to see how a doctrine resting ttpon the 
broad foundation of justice and conscience, and which will not permit one to 
keep the estate of another until full consideration is paid * * * can be 
made to depend upon the manner in which the title is derived. But whether 
the lien in this case, might rest upon this doctrine or not, it derives a strong 
~upport from the analogy; and I think it very clear, that the actual knowl­
euge and contemplation of such a lien by the testator, are no more important 
to its existence, than in the case of a vendor of real property." 

~ow if the lien is one that is created by the will itself, as appears in this case, 
then I think it logically follows that the interest of the devisees in the estate, pass­
ing by will, is something less than the whole estate. 

A distinction may be observed between a devise of land encumbered by mort­
gage, and a devise of land thus encumbered by charging a specific legacy upon it. 
There may be some doubt as to whether in the former case the interest passing 
should be regarded as the whole estate or only the testator's equity therein, al­
though there is authority to the effect that the equity only is to be appraised and 
taxed. 

In Re Sutton, 149 N. Y., 618. 

Rut in the case submitted, the thing which cuts down the quantity of the interest 
devised is the. will itself by the operation which it has in making the legacy a charge 
on the real estate. In other words, one inheritance is a charge upon another in­
heritance. The closest analogy is perhaps afforded by the right of dower under 
the intestacy law. Here the vall!e of the estate passing to the heirs is cut clown 
by the interest of the widow or widower in the real property. One inheritance by 
being a charge upon the other affects the value of the latter. 

\Vhile I have nut encountered any authorities directly in point, I am of the 
opinion that upon principle the interest of F. and E., in the estate, subject to ap-

9-Vol. II-A. G. 
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praisement and taxation, is limited in value, on the facts submitted to $1,000.00; 
F. and E., then being entitled to a separate exemption of $500.00 each, the whole es­
tate is exhausted by the exemptions and there is nothing to tax. 

1198. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 

DUTY OF COU~TY AUDITOR WITH REFERE~CE TO THE DISTRIBU­
TION OF SCHOOL FUNDS FOR THE USE OF THE COUNTY BOARD 
OF EDUCATION-COUNTY AUDITOR MUST MAKE SETTLEMENT 
ON THE BASIS OF CERTIFICATE REQUIRED TO BE i\1ADE BY THE 
COUNTY BOARD OF EDUCATION UNDER SECTION 4744-2, GEN­
ERAL CODE. 

It is the duty of county auditors to obtain from the distribution of school funds 
the amounts set apart under section 4744-3, General Code, for the use of the county 
board of education fund, regardless of the fact that such retention was not taken 
into account by the rural boards of education in making their 1913 tax levies. Such 
retention is to be made out of all the moneys to be distributed to the several dis­
tricts including the proceeds of local levies, as well as the amount to be apportioned 
to the district as its portion of the state common school fund, and is not to be 
charged against a11y one particular fund or levy. 

The county auditor cannot make any 'l!alid settlement, except on the basis of 
·the certificate required to be made by the county board of education by section 4744-2, 
General Code, respecting the number of teachers employed by the various school 
districts under its jurisdiction, etc. If the county board fails to make proper cer­
tificate until aft!!r the usual period of settlement and the settlement is made, the 
error should be corrected under section 2597, Ge11eral Code, in the next succeeding 
semi-annual settlement, and in the meantime the county board of education ftmd 
must get along v.-ithout the moneys belo11ging to it, and the county and district su­
perintendents must serve on one-half pay until the next settlement time, when the 
arrearages in their respective salaries will be made up. 

CoLUMBUs, OHIO, October 8, 1914. 

HoN. BENJAMIN 0LDS, Prosecuting Attorney, Mt. Gilead, Ohio. 
DEAR SIR :-In your letter of September 17th, previously acknowledged, you re­

quest my opinion upon certain questions arising under the new school laws. Your 
questions are as follows: 

"Under section 4744-3, General Code of Ohio, would the county auditor 
be authorized to retain the amounts necessary to pay the portion of the 
salaries of the county and district superintendents of the respective village 
and rural school districts, from the 1914 semi-annual August apportionment, 
the county board of education having complied with. the requirements of 
section 4744-2 of the General Code; the said apportionment having been 
raised by a levy of taxes under a budget which did not include said salaries, 
and said levy having been made before sections 4744-2 and 4744-3 of the 
General Code were enacted. 

"If the county board of education has not complied with the require-
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ments of section 4744-2, G. C., but on the 11th day of September, 1914, said 
board did make the certificate required by said section, the county auditor 
having at that time completed his August settlements with the various 
school boards, would it be legal for the various school boards to return to 
the county treasurer their respective apportionments for the purpose of 
creating the 'county board of education fund,' and if so could they be com­
pelled to do so should they refuse?" 

The first question involves consideration of section 4744-3, General Code, as 
enacted in 104 0. L., 133-143. 

"Sec. 4744-3. The county auditor when making his semi-annual appor­
tionment of the school funds to the various village and rural school dis­
tricts shall retain the amounts necessary to pay such portion of the salaries 
of the county and district superintendents as may be certified by the county 
board. Such amounts shall be placed in a separate fund to be known as 
the 'county board of education fund.' The county board of education shall 
certify under oath to the state auditor the amount due from the state as its 
share of the salaries of the county and district superintendents of such 
co~nty school district for the next six months. Upon receipts by the state 
auditor of such certificate, he shall draw his warrant upon the state treas­
urer in favor of the county treasurer for the required amount, which shall 
b~ placed by the county auditor in the county board of education fund." 

A preliminary question arises as to the meaning of the italicized words in the 
above section, viz., "school funds." Do these words mean and refer to the taxes 
locally levied or do they mean and refer to the state common school fund, or both? 

In my opinion the meaning of the phrase is indicated by the provisions of sec­
tion 7600, General Code, as amended at the same session of the General Assembly 
(104 0. L., 159) by an act passed one day later than the act enacting the above 
quoted section. Said section 7600, so amended, provides as .follows: 

"After each annual settlement with the county treasurer, each county 
auditor shall immediately apportion school funds for his county. The state 
common school funds shall be apportioned as follows: 

"Each school district within the county shall receive thirty dollars for 
each teacher employed in such district, and the balance of such f.unds shall 
be apportioned among the various school districts according to the average 
daily attendance of pupils in the schools of such district. If an enumera­
tion of the youth of any district has not been taken and returned for any 
year and the average daily attendance of such district has not been certified 
to the county auditor such district shall not be entitled to receive any por­
tion of that fund. The local school tax collected from the several districts 
shall be paid to the districts from which it was collected. l\Ioney received 
from the state on account of interest on the common school fund shall be 
apportioned to the school districts and parts of districts within the territory 
designated by the auditor of state as entitled thereto on the basis of thirty 
dollars for each teacher employed and the balance according to the average 
daily attendance. All other money in the county treasury for the support 
of common schools and not otherwise appropriated by law, shall be appor­
tioned annually in the same manner as the state common school fund.'' 

It will thus be seen that the function of apportioning school funds includes dis­
tribution of the local school tax and the state common school fund as well. 
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It appears, therefore, that the fund from which the amounts necessary to pay 
such portion of the salaries of the county and district superintendents as may be 
certified by the county board is to be retained by the county auditor, is .the un­
divided fund, so to speak, consisting in part of the proceeds of local levies and 
in part of the distribution of the state common school fund. 

The only difficulty encountered in reaching this conclusion lies in the fact that 
section 7600 requires an annual apportionment, while section 4744-3 refers to a 
semi-atinual apportionment. This difficulty, however, is more apparent than real. 
While section 7600 provides only for an annual apportionment, yet in so far as it 
covers the actual distributiqn of taxes, and at least in so far as it applies to the 
payment to the several districts of local school taxes levied by them, it covers the 
discharge of a function which must be exercised semi-annually. Formerly I have 
held in an opinion to the bureau of inspection and supervision of public offices that 
while the apportionment of school funds, meaning thereby the distribution of the 
state common school fund among the districts is to be fixed annually, the actual 
distribution is to take place semi-annually. 

Consideration of section 7744-3, General Code, shows that it fits into the scheme 
of things thus defined, and further justifies my previous interpretation of section 
7600. 

The fact that no specific levy of taxes was included in the 1913 budget of any 
school district on account of supervision is, in my opinion, immaterial. There is, 
of course, a general principle that the proceeds of a tax levy constitute a .trust 
fund which cannot be diverted to any extraneous purpose. This principle is inherent 
in article XII, section 5 of the constitution, which provides that every law imposing 
a tax shall specify the object to which only it shall be applied. But this principle 
cannot be applied too strictly. Otherwise no new function could ever be imposed 
upon public officers or subdivisions as such, in such a way as to involve the ex­
penditure of money, without providing a specific tax for the discharge of that 
function. 

Now, the local school levies are divided into those for tuition, those for con­
tingent purposes, those for building purposes and those for interest and sinking 
fund purposes. All of these are, generally speaking, school purposes. So is super­
vision, and for the legislature to require moneys already raised· for these general 
purposes to be applied in part to supervision would, in my judgment, not be viola­
tive of any constitutional limitation. Indeed, there are many other instances of 
legislation of the same character. Thus f~es of the county treasurer ·and county 
auditor are payable out of the undivided taxes and are to be retained by these of­
ficers from that source; while sections prescribing the payment of such fees were 
in force when the 1913 levy was made, so that it might be said to have been made 
in contemplation of the excision from their proceeds of the fees of these officers, 
yet so far as the strict language of the constitution is concerned the same violence 
would be done thereto by these statutes as by the one under consideration here. 

A case closer in point is the compulsory workmen's compensation act, 103 0. L., 
77. Section 19 thereof provides for the retention by the county auditor out of the 
undivided taxes ultimately payable to the various taxing district of an amount suf­
ficient to pay into the state insurance fund the amount levied by law upon the vari­
ous subdivisions for the support of that fund. This act went into force on January 
1, 1914, and did not become effective as a law under the referendum provisions of 
the constitution until about June 15, 1914; both elates therefore being after the time 
for levying taxes in the year 1914. Nevertheless, in January, 1914, under the terms 
of this act, it was the duty of the county auditor to withhold from the distribution 

. to be made to the various taxing districts an amount to pay state insurance pre­
miums which had not been contemplated, in the legal sense, at the time of the levy. 

Unless these statutes are unconstitutional-and I do not believe for reasons al-
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ready stated that they are-they clearly evince a policy to the effect that the time of 
taking effect of a statute requiring retention of moneys from the undivided taxes 
is not, in the practical sense, postponed until after the taxing authorities have had 
an opportunity to levy specifically for such purposes or at least to take such reten­
tion into account in fixing the amounts which they will levy for other purposes. 
But for reasons already stated it is not entirely clear that the real burden of the 
exaction under srction 4744-3 will fall wholly upon the proceeds of the local levies. 
In all probability (though your question does not require me so to decide) all the 
funds when apportioned to the local district must share in the excision made under 
section 4744-3. That is to say, the amount of which the section speaks is to be 
retained from the total amount due to the district and the state common school fund 
distribution, the tuition fund, the building fund, the contingent fund and tlje sinking 
fund must suffer on that account pro rata. In short, it is not in the first instance 
taken from the funds as such at all, but from the undivided moneys in the hands 
of the county treasurer. It is not taken out of the treasury of the school district, 
for it never reaches that treasury. 

For these reasons it is clear that no appropriation under section 5649-3d, General 
Code, need be made by the local school boards on this behalf; and further that the 
prohibition in the same section against making an appropriation "for any purpose 
not set forth in the annual budget" is not inconsistent with the operation of section 
4744-3. 

For all the foregoing reasons, then, I am of the opinion, notwithstanding the 
fact that the budgets of the various village and rural school districts constitutin~ 
the levies producing the moneys settled for in August, 1914, do not contemplate the 
payment by the district, in the sense resulting from the operation of section 4744-3, 
of any portion of the salaries of county and district superintendents, the county 
auditor is authorized to retain from that settlement the amounts referred to in sec­
tion 4744-3 of the General Code. 

Your second question requires consideration of section 4744-2, 104 0. L., 142, 
which is as follows: 

"On or before the first day of August of each year the county board 
of education shall certify to the county auditor the number of teachers to 
be employed for the ensuing year in the various rural and village school 
districts within the county school district, and also the number of district 
superintendents employed and their compensation and the compensation of 
the county superintendent; and such board of education shall also certify to 
the county auditor the amounts to be apportioned to each district for the 
payment of its share of the salaries of the county and district superintend­
ents." 

Is the proVISIOn for time, as found in this section, directory or mandatory? 
In my opinion it is directory merely. There is a well settled principle that unless a 
contrary intention is clearly manifested, provisions respecting the time within which 
an official act is to be performed are to be regarded as merely directory. Particu­
larly is this true where the intention of the whole law is that the thing commanded 
to be done shall at all events be done rather than that it shall not be done at all 
unless done prior to a given date. 

\Vithout quoting extensively from the related sections of the amended school 
laws, I may say that upon a consideration of these laws as a whole, or as a system, 
I am satisfied that the legislature intended that there should at all events be a 
county board of education in each county and a county superintendent of schools 
in each county, as well as district superintendents therein. Compulsory supervision 
is the keynote in this respect of all these measures. 
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Inasmuch as compulsory superv1s1on is required it follows, I think, that the 
legislature must have intended that adequate provision for the salaries of county and 
district superintendents should be made at all events. Therefore, I am of the 
opinion that the intention of the legislature, as clearly manifested, is that the certifi­
cate required by section 4744-2, General Code, must in all events be made. 

I am further of the opinion that the county auditor should not make his set­
tlement with the school districts until the certificate provided for in section 4744-2 
is forthcoming from the board of education. In fact without this certificate he 
would have no proper basis upon which to make a settlement, not only on account 
of the provisions of section 4744-3, but also on account of the influence of the facts 
stated in the certificate required by section 4744-2 upon the ratio of distribution of 
the state common school fund among the various districts under section 7600, Gen­
eral Code, supra. 

It appears, therefore, from your statement, that the county auditor has made 
an unauthorized and premature settlement. Nevertheless, it is a settlement, and 
I am seriously in doubt as to whether or not the local districts could be compelled 
to return to the county treasury their respective apportionments for the purpose of 
creating a county board of education fund or otherwise to return the money which 
they have received for the purpose of a proper division of the state common school 
fund. If there is a liability in the premises it would seem to be that of the county 
auditor, who by his act or neglect, has failed to provide the county board of educa: 
tion fund with a portion of its revenue. 

I suggest, however, as the best way out of •the difficulty, that the matter be ad­
justed· under section 2587, G. C., at the next semi-annual settlement in March, and 
that pending such adjustment, the county and district superintendents be induced to 
serve without receiving their full compensation, and yet without prejudice to their 
right to receive the same when the county board of education fund shall have been 
properly reimbursed at the March settlement. 

Yours very truly, . 

TIMoTHY S. HoGAN, 

Attorney General. 
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1199. 

ASSESS:O.IEXT OF CAXAL LAXDS-ASSESS:O.IEXT OF ELECTRIC RAIL­
WAY \\'HOSE LIXES PARALLEL DIPROVE:O.IEXTS :O.IADE UNDER 
SECTIOX 7407, GEXERAL CODE-FAR:O.IERS' LAXD :O.IAY XOT BE AS­
SESSED FOR SUCH DIPROVDIEXT-COLLECTIOX OF COSTS 
FRO:O.I ABUTTIXG 0\VXERS. 

The state of Ohio, as tlze owner of canal lands abutting on a road improvement 
made under favor of sections 7407 and 7463, General Code, inclusive, may uot be 
assessed for any part of the cost of such improvement. 

An electric railway whose lines parallel such improvement and abut thereon 
may be assessed for such improveme11t, but uot in excess of the benefits derived 
therefrom. . 

Farmers whose lands lie across either the caual or railroad calli!Ot be assessed 
for such improvemeuts, where such railroad or canal deprives such laud owner of 
full, free and lawful access to the improvement. (31 0. S., 514; 43 0. S., 190.) 

The amount of cost of an improvement, under th.: above mentioned sectious, 
which, but for the rules laid down in this opinio11, might be collected from the· 
state of Ohio, or from farmers across the railroad or canal or from the railroad 
on account of benefits not equaling the same, cannot be charged agaiust or col­
lected from the abutting owuers on the residue of said improvement. 

CoLUMBUS, OHIO, October 8, 1914. 

Hox. j. HoWARD JoNEs, Prosecutiug Attorney, Newark, Ohio. 

DE.\R SIR :-I have your letter of August 21, 1914, enclosing a letter to you 
from your county commissioners in which it is stated that they are making a road 
improvement under sections 7407 to 7463, General Code, and inquire: 

"1. Whether the state may be assessed because of the fact that the 
canal abuts on the road being improved? 

"2nd. \Vhether the Ohio Electric railway which also abuts on the 
side opposite the canal may be assessed for such improvement one-half, 
if the state may be assessed, otherwise for the full cost assessable? 

"3rd. \Vhether the farmers across either the canal or railroad may be 
assessed? 

"4th. \Vhether, if the state or electric railway may not be assessed, 
the full amount of ten per cent. of the improvement may be charged against 
the remaining frontage?" 

Section 7413, General Code, reads: 

"The county commissioners shall assess not more than twenty-five nor 
less than fi £teen per cent. of the cost and expense of such improvement on 
said abutting land. Not to exceed ten per cent. of said levy may be used 
for making sidewalks or bicycle paths." 

This makes no specific direction as to the manner of assessment, or other di­
rection, than it shall be assessed "on said abutting land." The question of the 
power to assess property belonging to the state will be first considered. 

Dillon on :O.Iunicipal Corporations, volume 4, section 1446, lays down the rule: 
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"The principle which makes property of the state or of any of its polit­
ical or municipal subdivisions nontaxable under general statutory provis­
ions and in the absence of a positive direction therefQr, according to the 
great weight of authority, also precludes the imposition of a special as­
sessment for a street or other local improvement upon such property un­
less there is positive legislative authority therefor. But property of a mu­
nicipal corporation is not excepted by implication from the operation of 
laws authorizing the imposition of special assessments when it is not held 
for public use. In some states the implied exception is not recognized, 
and a statute authorizing the imposition of special assessments upon prop­
erty abutting on an improvement or benefited thereby is held to authorize 
the imposition of special assessments upon the property of municipalities and 
other civil divisions of the state." 

This, as I take it, answers your first question 111 the negative and the canal 
property may not be assessed. 

The question whether the electric railway may be assessed, rests upon an en­
tirely different basis. Section 3812 of the General Code, reads: 

"Each municipal corporation shall have special power to levy and col­
lect special assessments, to be exercised in the manner provided by law. 
The council of a municipal corporation may assess upon the abutting, ad­
jacent and contiguous or other specially benefited lots or lands in the cor­
poration, any part of the entire cost of and expense connected with the 
improvement of any street, alley, dock, wharf, pier, public road, or place, 
by grading, draining, curbing, paving, repaving, repairing, · constructing 
sidewalks, piers, wharves, docks, retaining walls, sewers, drains, water 
courses, -water mains, or layii;g of water pipe, and any part of the cost of 
lighting, sprinkling, sweeping, cleaning or planting shade trees thereupon 
by one of the following methods: 

"1. By a percentage of the tax value of the property assessed; 
"2. In proportion to the benefits which may result from the improve­

ment; 
"3. By the foot frontage of the property bounding and abutting upon 

the improvement. 
"Council, having been conducted upon a rule which excluded the con­

sideration of the question of benefits, and placed the burd~n upon the land 
on a theory inconsistent with such consideration, the assessment is, there­
fore, an illegal one. This conclusion is further shown by the language of 
the majority opinion delivered by Mr. Justice Harlan. At page 278 these 
words: 'But does the exclusion of benefits from the estimate of compen­
sation to be made for the property actually taken for public usc authorize 
the public to charge upon 'the abutting property the sum paid for it, to­
gether with the entire costs incurred in the condemnation proceedings, ir­
respective of the question whether the property was benefited by the open­
ing of the street?' " (61 0. S., 8, Shroder vs. Overman, Clerk.) 

Norwood vs. Baker was also cited and quoted in Walsh vs. Barron, Treas., 
61 0. S., 24. On page 26 of this opinion will be found: 

"It must, therefore, be held that all assessments under this law must 
be limited to all benefits conferred, or, it must follow that the legislature 
designed a palpable invasion of the rights of private property, which is not 
admissible. In other words, in authorizing an assessment to pay for im-
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provements under the law, the legislature had special reference to such 
assessments as would be no more than the proper proportion of the costs 
based on the benefits received." 

These authorities limit the power of assessment in all instances to benefits con­
ferred and their application to the question of assessment against the electric 
railway property raises the question of fact not here presented, as to the character 
of title held by the railway company; that is, whether in fee or as a mere ease­
ment.· If held in fee, it is land and abuts on the improvement but it cannot be 
assessed in any amount in excess of the benefits conferred by the improvement, 
which must be based upon benefits to this land other and different from such as 
are conferred upon the general public. 

To conclude, therefore, upon this question, I am of opinion that the right of 
way of the Ohio Electric railway may b~ assessed for this improvement to the 
extent but not beyond the benefits conferred by the improvement upon such lands 
of this company as it owns in fee and is so specially benefited by the improve­
ment. 

Your third question must be answered in the negative upon the ground that 
they are not abutters upon the improvement. It seems clear· to me that these 
farmers are cut off from the improvement by the canal on one side and the elec­
tric railroad on the other, as to deprive them of full, free and lawful access to 
the improvement. See Richards vs. Cincinnati, 31 0. S., 514 and 43 0. S. 190. 

Your fourth question is whether, if the state, canal and farmers across both 
may not be assessed, whether the total cost of the improvement may be charged 
against the land owners abutting on the balance of the improvement? To do this 
would, at first glance, appear to be manifestly unjust, and in the absence of ex­
press authority to do so, I would not feel authorized in coming to such conclusion. 

1200. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TRANSCRIPT OF PROCEEDINGS OF THE COUNCIL OF THE VILLAGE 
OF GRANDVIEW HEIGHTS IX THE "MATTER OF BONDS ISSUED 
FOR STREET IMPROVE:\1ENTS. 

CoLUMBUS, OHio, October 8, 1914. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I have examined at your request the transcript of the proceed­

ings of the council of the village of Grandview Heights in the matter of the is­
suance of bonds in the sum of $38,000 in anticipation of the collection of special 
assessments for the improvement of several streets in said village; also an issue 
of bonds in the amount of $3,000 in anticipation of the collection of special as­
sessments for the improvement of Lincoln Road in said village; also the issue of 
a bond in the sum of $150 to pay the village's portion of the cost and expense of 
certain street improvements therein. 

In the course of my examination I came to the conclusion that the ordinances 
authorizing the issue of these bonds should be amended so as to comply with 
article XII, section 11 of the constitution. I am this day in receipt of a supple­
mental transcript of proceedings showing the amendment of such ordinances by an 
ordinance passed October 7, 1914. Technically this ordinance does not go into 
effect until completion of the period prescribed by law, viz., ten days (section 4227, 



1354 ANNUAL REPORT 

General Code). I am clearly of the opinion that the bonds having been corrected 
on their face so as to refer to the amendatory ordinance, they would, if purchased 
not earlier than. October 18, 1914, be in all respects valid. 

Subject to the foregoing qualifications, I am of the opinion, and hereby cer­
tify, that said bonds have been issued in accordance with the provisions of law, 
and that the same constitute a good and valid obligation against the village of 
Grandview Heights, to be paid in accordance with the terms specified therein. 

1201. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorne:J, General. 

TRANSCRIPT OF PROCEEDINGS INCLUDING ORDINANCE AND RESO­
LUTIONS ·ADOPTED BY VILLAGE COUNCIL OF MASON, OHIO, IN 
REFERENCE TO BOND ISSUE IN THE CONSTRUCTION OF AN 
ELECTRIC LIGHT PLANT. 

CoLUMBUS, 0Hro, October 9, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :--1 return herewith transcript of proceedings, including ordinances 

and resolutions adopted by the village council of Mason, Ohio, relative to the is­
suance of bonds of the village in the amount of $14,000 for the purpose of con­
structing an electric light plant. 

Upon the examination of such transcript I am of the opinion, and ht;reby cer­
tify, that said bonds have been issued in accordance with the provisions of law, 
and that the· same constitute. a good and valid legal obligation against the village 
of Mason, to be paid in accordance with the terms specified therein. 

In this connection, however, I observe one question; the ordinance issuing the 
bonds was published in but one newspaper, the clerk certifying that there is but 
one newspaper published in the village. 

The Court of Appeals of Muskingum county, held, in the case of Vermillion 
vs. Village of New Concord, that such publication was insufficient. This holding 
of the court of appeals was contrary to the practice and to the general impression 
throughout the state. Subsequently to this decision, September 2, 1914, I was 
called upon by the bureau of inspection and supervision of public offices to express 
my opinion in the premises. I investigated the decision in question and found 
that the court of appeals in deciding the case cited had overlooked certain pro­
visions of law having obvious bearing upon the questions involved. I ascertained 
further, by conversation with counsel who were engaged in the case, that these 
statutes had not been called to the attention of the court, and that the village of 
1\'ew Concord had acquiesced in the decision, and reformed its proceedings in­
stead of seeking to secure a review of the decision of the court of appeals by 
appropriate action in the supreme court of the state. 

It is only under exceptional circumstances that I do not follow the decisions 
of courts of appeals but in this instance I felt so sure that the court had reached 
an erroneous conclusion, and furthermore that it would have come to the opposite 
conclusion had its attention been called to· all the statutes bearing upon the subject, 
that in my opinion to the bureau of inspection and supervision of public offices I 
expressed the view that notwithstanding the decision, ordinances and resolutions 
should be published in one newspaper, published and of general circulation in a 
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municipality, if there were but one such newspaper published therein, and that 
such publication would be sufficient. 

I have carefully weighed the propriety of certifying to you my opinion as to 
the legality of these bonds in view of the circumstances above outlined, and have 
come to the conclusion that the bonds are valid and should be purchased by the 
industrial commission, feeling that the question made by the erroneous decision of 
the court of appeals is not serious enough to warrant contrary advice. 

I feel, however, that I should qualify my certificate by a full statement of the 
facts so that if the industrial commission deems it wise to refuse the bonds on 
account of the existence of a question of this sort the commission may be gov­
erned accordingly. 

The bonds, however, should be corrected on their face, so as to refer to the 
ordinance of August 18, 1914, as well as to the other ordinances mentioned there­
in, before being delivered to the commission and accepted by it. 

1202. 

Yours very truly, 
CHARLES FOLLETT, 

First Assistant Attorney General. 

ABSTRACT OF TITLE FOR OHIO UNIVERSITY, ATHENS, OHIO. 

CoLUMBUS, OHIO, October 13, 1914. 

DR. ALsToN ELLIS, President Ohio University, Athens, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of abstract of title to the following 

described real estate: 

"Fifty-five (55) feet off of the north side of in-lot 556, in the city of 
Athens, Ohio, subject to a right-of-way 6 feet wide off the east end 
thereof for street purposes." 

I have carefully examined said abstract and find no defects in the title to said 
real estate as disclosed thereby, except that there does not appear to be a gov­
ernor's deed therefor. There are no liens or incumbrances against said real estate, 
except the taxes for the year 1914, th~ amount of which is as yet undetermined. 

Subject only to the foregoing exceptions, I am of the opinion that the abstract 
discloses a good and sufficient title in fee simple in William Hoover. to the real 
estate in question. 

The abstract is returned to you under separate cover. 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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1203. 

ABSTRACT OF TITLE, OHIO UNIVERSITY, ATHENS, OHIO. 

CoLUMBus, OHio, October 13, 1914. 

DR. AusTIN ELLIS, President Ohio University, Athens, Ohio. 
DEAR SIR :-1 beg to acknowledge the receipt of abstract of title and deed from 

Levi A. Sprague and wife, to the president and trust~es of the Ohio university 
for the following described real estate, situate in the city of Athens, Athens county, 
Ohio, to wit : 

"First Tract. All that part of in-lot No. sixty-four (64) as lies west 
of a line north and south one hundred and twelve (112) feet west of the 
east line of said lot. 

"Second Tract. In-lot No. one hundred and forty-two (142). 
"Third Tract._ Beginning at the northwest corner of in-lot No. one 

hundred and forty-two (142) in said city; and thence running south 28 
deg. east, 2.23 1/3 chains; thence east 25 li1iks; thence north 33% o west; 
2.33% chains to the place of beginning and containing 24/1000 of an acre, 
and being an addition to said in-lot No. 142. 

"Fourth Tract. In-lot No. two hundred and one (201) lying west of 
and adjoining said in-lot Number 142." 

I have carefully examined said abstract and find no defects in the title to the 
said real estate as disclosed thereby, except that no governor's deed for the third 
tract above described is abstracted. There are no liens or incumbrances against said 
real estate except the taxes for the year 1914, the amount of which is as yet un­
determined. 

Subject only to the foregoing exceptions, I am of the opinion that the abs'tract 
discloses a good and sufficient title in fee simple in Levi A. Sprague, to said prem­
ises. The deed is in proper form, is duly signed, acknowledged and witnessed, and 
conveys to the state of Ohio a title in fee simple to the above described real estate. 

The abstract and deed are sent to you under separate cover. 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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1204. 

ABSTRACT OF TITLE, OHIO U~IVERSITY, ATHEXS, OHIO. 

CoLUMBus, OHio, October 13, 1914. 

DR. ALSTON ELLIS, President Ohio UnivcrsitJJ, Athens, Ohio. 
DE.\R SIR :-I beg to acknowledge receipt of abstract of title and deed from 

Charles A. Cornwell and wife, to the president and trustees of Ohio university, 
for the following described real estate: 

Situated in the city of Athens, Athens county, Ohio, to wit: 

"First Tract. Fifty-two (52) feet off of the south side of in-lot num­
bered sixty-nine (69) in said city, subject, however, to the right-of-way 
six (6) feet wide for street purposes over and across the east end thereof 
as conveyed to Margaret A. Martin and others by the said Charles A. Corn­
well and wife by their deed dated June 25, 1909, and recorded in Deed 
Book 110, at page 76. 

"Second Tract. A permanent right of way for the purpose of a private 
alley, as an appurtenance to the foregoing first tract, over and along a 
strip of land thirteen (13) feet in width along the north side of said first 
tract and extending eastward from University Terrace the whole length of 
said in-lot No. sixty-nine (69)." 

I have carefully examined said abstract and find no defects in the title of 
said real estate as disclosed thereby, except that there does not appear to be a 
governor's deed therefor. There are no liens or incumbrances against said real 
estate except the taxes for the year 1914, the amount of which is as yet unde­
termined, and an uncancelled mortgage from Charles A. Cornwell and wife to 
Kate Hoskinson for $2,000 dated January 23, 1914, and abstracted at page 41. 

Subject only to the foregoing exceptions, I am of the opinion that the abstract 
discloses a good and sufficient title in fee simple in Charles A. Cornwell to said 
premises. The deed is in good form, is duly signed, acknowledged and witnessed, 
and conveys to the state of Ohio a title in fee simple to the real estate above de­
scribed. 

The abstract and deed are sent to you under separate cover. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney Genera/. 
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1205. 

TRANSCRIPT OF PROCEEDINGS AND COPY OF RESOLUTION IN FOR:\1 
OF BOND FOR BOND ISSUE FOR RURAL SCHOOL DISTRICT, 
SPRINGFIELD TOWNSHIP, ROSS COUNTY, OHIO. 

CoLUMBUS, OHio, October 14, 1914. 

The Industrial Commission of Ohio, Majestic Bldg., Columbus, Ohio. 
GENTLEMEN :-I am herewith returning to you transcript of proceedings, copy 

of resolution and form of bond, also certain additions to the transcript which this 
department requires, 

o·n the transcript as it now appears, I am of the opinion that the bond issue is 
legal as a valid and binding obligation of the rural school district of Springfield 
township, Ross county, Ohio, and hereby approve the same, provided, however, that 
the bonds should contain on their face section Sa of the resolution, which does 
not appear on the form submitted, for the reason that it was an amendment to 
the original. I am making this suggestion to the prosecuting attorney. 

1206. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

VANDALIA RAILROAD COMPANY NOT LIABLE FOR THE PAYMENT 
OF EXCISE OR FRANCHISE TAX-ROLLING STOCK USED BY THIS 
RAILROAD COMPANY IN OHIO ON THE TRACKS OF ANOTHER 
RAILROAD TAXABLE AS PROPERTY-SUCH RAILROAD COMPANY 
TO REPORT AS A RAILROAD COMPANY AND A PUBLIC UTILITY 
TO THE TAX COMMISSION OF OHIO. 

The Vandalia Railroad Company is not liable for the payment of any excise 
or franchise tax, but its rolling stock sQ used in Ohio is taxable as property, and 
for that purpose it should make a report as a railroad company mrd a public utility 
to· the tax commission of Ohio, which should ase~:rtain the total value of all the 
rolling stock of the Vandalia Railroad Company, and give to Ohio such a propor­
tion thereof as is represented by the number of miles of main track over which 
the Vandalia runs cars in Ohio, as compared with its total mileage within and out­
side of Ohio, including said Ohio mileage; and the value so apportioned to Ohio 
shall be further apportioned among the taxing districts in Ohio through which the 
tracks used by it t:un i11 proportion to the mileage located in each. 

CoLUMBus, OHio, October 17, 1914. 

The Honorable Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of August 21st, submitting 

for my opinion thereon the following question: 

"The Vandalia Railroad Company has a contract with the Wabash 
which gives them simply the right to run their trains over the tracks of 
that company between Butler, Indiana, and Toledo. Ohio, which prohibits 
them from doing any business between those points or between those points 
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and intermediate \Vabash stations. Under an agreement with the Lake 
Shore they use that company's station in Toledo for their passenger trains. 
Under another arrangement with the Toledo Terminal Railroad Company 
they use the tracks of that company between Gould, 0., and the tracks of 
the Pennsylvania Company and the freight facilities in Toledo of the last­
named company. They claim to have no property located in the state and 
have earned no income from business handled exclusively in Ohio. All 
their earnings are derived from interstate traffic alone. 

"QUERY: Is the Vandalia Railroad Company liable for a tax of 
any kind? If so, what? If not, are the companies over whose tracks 
the cars are operated liable for a tax upon said cars?" 

These facts and the question which you submit thereon require consideration 
of the following sections of the General Code: 

"Section 5415. The term 'public utility' as used in this act means and 
embraces each corporation * * * herein referred to as * * * rail­
road company * * * and such term "'public utility' shall include any 
plant or property owned or operated, or both, by any such companies, cor­
porations, firms, individuals or associations. 

"Section 5416. Any person or persons, firm or firms, copartnership 
or voluntary association, joint stock association, company or corporation, 
wherever organized or incorporated. * * * 

"\Vhen engaged in the business of operating a railroad, either wholly 
or partially within this state, on rights-of-way acquired and held exclusively 
by such company, or otherwise, is a railroad company. 

"Section 5420. Each public utility, * * * shall annually, * * * 
'make and deliver to the tax commission * * * a statement, with re­

spect to such utility's plant or plants and all property owned or operated, 
or both. by it wholly or in part within this ~tate. 

"Section 5422. Such statement shall contain: * * * 
"(13) In the case of * * * railroad companies, such statements 

shall also give: 
"(a) The whole length of their lines and the length of so much of 

their lines as is without and is within this state, * * * which shall 
contain lines and branches such companies co11frol a11d use under lease or 
otherwise. * * * 

"(c) Such statement as to character, classes, number, amounts, values, 
locations, ownership or control and use of rolling stock, as the commission 
may require. 

"Section 5423. * * * The commission shall ascertain and assess, 
at its true value in money, all. the property in this state of each such pub­
lic utility, subject to the provisions of this act * * * 

"Section 5424. In determining the value of the property of each such 
public utility to be assessed and taxed within the state, the commission 
shall be guided by the value of the property as determined by the informa­
tion contained in the sworn statements made by the public utility to the 
commission and such other evidence and rules as will enable it to arrive 
at the true value in money of the entire property of such public utility 
within this state, in the proportion which the value of such property bears 
to the value of the entire property of such public utility. 

"Section 5429. The commission shall ascertain all of the personal prop­
erty * * * and real estate necessary to the daily running operations of 
the road, moneys and credits of each railroad company * * * havi11g 
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any line, or road, or part thereof in this state * * * and also locomo­
tives, motors and cars not belonging to the company, * * * but hired 
for its use or run under its control on its road by a sleeping car company 
or other company. * * * 

"Section 5430. The value of such property * * * of each of such 
* * * railroad companies * * * shall be apportioned by the com­
mission among the several counties through which the road * * * runs, 
so that to each county and to each taxing district shall be apportioned 
such pa~t thereof * * * that the rolling stock, main track, * * * 
si1pplies, moneys and credits of the company shall be apportioned in like 
proportion that the length of the road in such county, bears to the entire 
length thereof in all the counties, and to each city, village and district or 

. part thereof therein. 
"Section 5445. When a * * * railroad company has part of its 

road in this state and part thereof in another state or states, the commis­
sion shall take the entire value of such property, moneys and credits 
* * * so found and determined, * * * and divide it in the propor­
tion the length of the road in this state bears to the whole length * * * 
thereof." * * * 

The quotation of the excise tax statutes is unnecessary, as you say that the 
company ·concernil1g which you inquire does no intrastate business whatever but is 
exclusively engaged in transporting interstate commerce. That being the case, the 
principles outlined in the opinion to the commission in the matter of the Connect­
ing Gas Company apply, and the corporation is not liable for the payment of any 
excise or franchise tax, whatever. 

I shall first discuss, then, the question arising under the statutes as I have 
quoted them, viz.; as to whether or not the Vandalia Railroad Company constit~tes 
a railroad company and a "public utility" within the meaning thereof. If the answer 
to this question is to be given in the affirmative, then that company would be re­
quired to be assessed on the value of so much of its property as is localized in 
Ohio by the operation of those statutes. 

The first subordinate question which arises is as to whether or not the opera­
tion which you describe satisfies the definition of a "railroad company;" for it is 
apparent, I think, that if it does, then the operation of trains in the state would 
constitute "property * * * operated," within the meaning of the definition of 
the term "public utility," embodied in section 5415, General Code. Now the busi­
ness of operating a railroad is not defined at all. The situation is presented of a 
definitive section using terms which, themselves require definition. The exact lan­
guage is "when engaged in the business of operating a railroad * * * on 
rights-of-way acquired and held exclusively by such company, or otherwise." The 
inference is that the mere fact that a railroad may be operated upon rights-of­
way not acquired and held exclusively by the company does not deprive the oper­
ation of the character which the statute contemplates. It is well known, of course, 
that many railroads in this state are operated over rights-of-way which are not 
owned by the operating companies, but are merely leased by them. It is also true 
that in many instances railroads in this state operate trains over rights-of-way 
which they do not even lease, under contracts similar to that described by you, 
but so far as I am informed, the instance which you mention is the only one in 
which such an operation is the only kind of operation which the company carries 
on in the state. 

I think we may, therefore, eliminate the question as to exclusive ownership or 
use of the right-of-way as reflecting on the application of the statutory definition. 
In other words, it is not essential in determining whether or not a given company 
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satisfies the definition of a "railroad company," in section 5416, General Code, that 
the company have exclusive control of any right-of-way, either as owner or lessee. 
The statute, itself, precludes any such consideration by the use of the languag< 
"own rights-of-way acquired and held exclusively by such company, or otherwise ... 
Therefore, the mere fact that the Vandalia Railroad Company has not the ex­
clusive use of any right-of-way in Ohio, does not deprive it of the character of a 
railroad company. 

As already stated, once the conclusion is reached under section 5416, that a 
given operation constitutes a company a railroad company, the property operated 
by such company becomes a "public utility" within the meaning- of the second 
definition of section 5416, General Code. In the case submitted, the property op­
erated would, as you suggest, be the locomotives and cars and only such property. 

But it must be admitted that all the related statutes must be read together, 
and that if any inconsistencies appear in other sections of the General Code, which 
I have quoted, they may be properly used to modify what would otherwise be the 
primary meaning of the definition found in section 5416. 

Section 5422, General Code, in prescribing the substance of the property state­
ment to be made to the tax commission by railroads, assumes, at least, the con­
trol and use under lease or otherwise, of lines and branches within this state. 
Just what is meant by the term "control and use under lease or otherwise" is 
perhaps a difficult question. Evidently something less than ownership is here con­
templated, so that the length of lines so required to be reported is not the length 
of those lines which the company owns only. So much is obvious. If then some­
thing less than ownership is all that is required, the question arises as to whether 
or not exclusive control and use under lease is contemplated. T.his can certainly 
not be the case because of the failure of the statute to use the word "exclusively," 
and because of its use of the phrase "and otherwise." On the whole, I think that 
the particular phraseology now under consideration, standing by itself, is at least, 
very susceptible to .a meaning which would include lines which a railroad might 
control and use under contract for the purpose of the regular operation of certain 
trains over the same. 

I have reached this conclusion not alone on the language under review, itself, 
but also in view of the purpose for which the report of the length of track is re­
quired. Anticipating a little, the trackage is reported that the commission may 
make a certain apportionment of the entire value of the railroad after deducting 
therefrom the value of· certain 1ocalized property such as terminals, station houses, 
real estate not used in operation, etc., as between Ohio and the rest of the world, 
and as among the various taxing districts in Ohio, respectively. That is to say, 
assuming that a railroad may have property which Ohio has power to tax and 
that property is not definitely localized in any one place in Ohio, the intention of 
the statute is that its value shall be shared in, so to speak, by the duplicates of the 
various taxing districts in Ohio, for the extension of taxes thereon, according to 
a fixed formula which, in turn, is based upon track mileage. It would, accord­
ingly, be immaterial for the purpose of making such an apportionment, whether 
the track itself were ownet! by the railroad company or not, provided its rolling 
stock were operated over that track; for the value of the rolling stock, assuming 
the statute to apply to such a case, would then be distributed among the various 
taxing districts in which it might move, proportionately to the number of miles 
of track over which the same was operated, located in the various taxing districts 
of the state, regardless of the ownership of that track. 

So I have reached the conclusion that paragraph "a" of subsection 13 of sec­
tion 5422, General Code, above quoted, is at least susceptible to the meaning that a 
railroad company shall report the number of miles of track in Ohio which the 
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company controls and uses regularly under lease or otherwise, for the operation 
of trains whether such control is exclusive or not. 

Of course it is obvious that paragraph "c" of the same section might have 
application to the facts as stated by you. That is to say, the Vandalia Railroad 
Company is controlling and using rolling stock in the state of Ohio, and if it is re­
quired to make any report at all,. is in position to make the report required by 
this provision. 

Coming now to sections 5423 and 5424, I note that the subject of the tax com­
mission's determination, under these sections, is the value of the property of the 
public utility "in this state." If the Vandalia Railroad Company has any prop­
erty at all, in this state, such property consists solely of rolling stock which is 
operated across a part of this state in the transportation of interstate commerce, 
and which presumptively is not localized definitely at any one point in this state, 
but is kept, at all times, occupied in moving such commerce. 

Anticipating again, I may say, on this point, that the mere fact that this kind 
of property constitutes the only property which the Vandalia Railroad Company 
could be said to have in this state, cannot be regarded as of importance if it ap­
pears that as to railroads actually having fixed property within this state, such 
as road bed, and right-of-way, wires, poles and rails, the rolling stock thereof, 
whether moving in interstate commerce or not, is to be regarded as property in 
this state, for the purpose of the related sections. That is to say, taking as an 
example the case of the Louisville & Nashville Railroad Company, which owns 
a very short line of railroad in this state over which it moves no trains save those 
engaged in carrying on interstate commerce, if it appears that the law now under 
consideration applied to the Louisville & Nashville Railroad Company, would so 
result as to assign to Ohio a proportionate part of the value of its rolling stock, 
then, so far as the question of rolling stock being regarded as "property in this 
state" is concerned, that of the Vandalia Railroad Company must be likewise con­
sidered; for though the two cases differ with respect to the location of fixed prop­
erty in this state, they are alike in their essential particulars. They are alike with 
respect to the situs, or rather the lack thereof, of their respective rolling stocks. 

The answer to the question just suggested is, in my opinion, found in sec­
tions 5429, 5430 and 5445, above quoted. Without analyzing these sections in de­
tail, it is sufficient to state, I think, that they contemplate that so much of the value 
of the entire property of a railroad company, subject to assessment in Ohio, as is 
attributable to rolling stock, main track, supplies, moneys and credits, etc., and in 
short to all other property not definitely localized, such as real estate, structures 
and stationary personal property, is to be divided between Ohio and the rest of the 
·world, and, in Ohio among the various taxing districts through which the road 
runs, in proportion to the track mileage. That being the case, it is clear at a 
glance that rolling stock is regarded as property taxable in Ohio weather it is used 
in interstate commerce or not; and accordingly rolling stock is "property in this 
state, within the meaning of sections 5423 and 5424. 

In connection with section 5429, General Code, I observe the use of the phrase 
"having any line or road or part thereof in this state." Standing by itself, this 
phrase would have a natural meaning which would, at least, exclude lines, roads 
or parts thereof not exclusively controlled and used by a railroad company, so 
that upon such a strict interpretation of the phrase, the Vandalia Railroad Company, 
which does not have the exclusive use of any line or road in this state, would not 
be within the· purview of the statute. But I do not think that the phrase can be 
so interpreted. This section must be taken in connection with all the related sec­
tions of the same act, and it being apparent upon the consideration of sections 
5416 and 5422, that the act is intended to apply to railroads controlling and using 
lines in this state, whether such control and use is exclusive or not, the phrase 
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''line or road or part thereof," as used in section 5429, must be regarded as de­
scriptive of such control and use of a line of railroad in this state, as is con­
templated by such other sections. 

In addition to the foregoing consideration, I think it is obvious that the pub­
lic utility assessment statutes, and especially those relating to railroads, require 
such an application as will reach to the full extent of the state's taxing power re­
specting property. \Vithout singling out any particular phrase or clause, it may 
be said of these statutes, generally, I think, that they are very comprehensive, and 
that they evince clearly a legislative intention to reach every subject of taxation 
within the taxing power of the state. 

Now it has been held in such leading cases "as Pullman's Palace Car Co. vs. 
Pa. 141 U. S., 18, and P. C. C. & St. L. Ry. Company vs. Backus, 154 U. S., 421, 
that rolling stock used in a state by a railroad company, whether engaged wholly 
or partly in the transportation of interstate commerce is a proper subject of taxation 
as property by such state, provided the power to tax the same is not so exerted 
as to reach the whole value of the rolling stock so taxed, but equitably assigns 
to the taxing state a fair proportion thereof. As said by Mr. Justice Gray in the 
opinion of the first of these cases, at pages 25 and 26: 

"The cars of this compawy within the state of PemlS:J•lvallia are em­
ployed ill i11terstate commerce; but their bei11g so employed does uot ex­
empt them from taxatio11 by the state; and the state has not taxed them be­
cause of their being so employed, but because of their being within its 
territory and jurisdiction. The cars were continuously and permanently 
employed in going to and fro upon certain routes of travel. * * * The 
fact that, instead of stopping at the state boundary, they cross that boundary 
in going out and coming back, cannot affect the power of the state to 
levy a tax upon them. The state, having the right, for the purposes of 
taxation, to tax any personal property found within its jurisdiction, with­
out regard to the place of the owner's domicile, could tax the specific cars 
which at a given moment were within its borders. The route over which 
the cars travel extending beyond the limits of the state, particular cars 
may not remain within the state, but the company has at all times substan­
tially the same number of cars within the state, and continuously and con­
stantly uses there a portion of its property. * * * 

"The mode which the state of Pennsylvania adopted, to ascertain the 
proportion of the company's property upon which it should be taxed in 
that state, was by taking as a basis of assessment such proportion of the 
capital stock of the company as the number of miles over which it ran 
cars within the state bore to the whole number of miles, in that and other 
states, over which its cars were run." 

Citing several decisions Mr. Justice Gray points out that the right of a state 
so to appropriate a part of an entire value and make it subject to its taxing power 
as property, is sustained by authority. 

It appears, therefore, that upon the highest authority, rolling stock moving in 
interstate commerce within the confines of the state is "property in the state" so 
far as the state's power to tax it is concerned; and that that power may be exer­
cised by taking the value of all of the property of this kind operated by a given 
company, and assigning to the taxing state such proportion thereof as is repre­
sented by relative mileage of routes of travel. Now it is clear that the Ohio 
statute at least is susceptible to the interpretation that routes of travel are to con­
stitute the basis of its apportionment. It is also clear that the state intends that 
its property taxation laws shall apply to all property in the state, by which, I think, 
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is meant all property which the state has the power to tax as property in the state. 
That being the case, I am of the opinion that the rolling stock of the Vandalia 
Railrcad Company, under the circumstances mentioned by you, or rather so much 
thereof as may be appropriately assigned to Ohio, constitutes property in this state, 
within the meaning of the related statutes. • 

But I am led to this conclusion by other fundamental considerations as well 
as those which have been mentioned. The state, as has been seen, has the power 
to tax this rolling stock. If such rolling stock is not reached by the statutes now 
under consideration, then some other statute must be looked to as exerting the 
state's power. There is no other statute which would be regarded as applicable 
here, unless it be sections 5404 and 5405 of the General Code, applicable to corpora­
tions, generally. These statutes need not be quoted. It is sufficient to say of them 
that they require the property of a company located in a county to be reported to 
the county auditor, valued by him and apportioned among the various taxjng dis­
tricts of the county in proportion to the value of the real estate and fixed property 
therein. While it might be true, in the academic sense, that rolling stock could be 
reached under this statute, the practical difficulties in the way of determining what 
amount of rolling stock happened to be located, on the day of the assessment, in 
a given county in the state, when all the rolling stock was undoubtedly on that 
day in continuous motion through several counties in the state, are insurmountable 
in the way of any actual application thereof. Furthermore, sections 5404, et seq., 
must fail of application because the apportionment of the property in a county 
among the taxing districts therein must be based upon the value of the real estate 
and fixed property situated in each; whereas, upon the facts stated by you, the 
Vandalia Railroad Company has no real estate or fixed property anywhere in Ohio. 

Therefore, if the Vandalia Railroad Company's rolling stock is not taxable, 
under the public utilities sections of the taxation act, it is not taxable at all, de­
spite the fact that the state has the power to tax it, and despite the fact, also, 
that the state taxes the rolling stock of other railroad companies. 

In passing I may refer to the sections for the taxation of sleeping cars, freight 
lines and equipment companies, as evincing in the state's policy, to the effect that 
railroad rolling stock shall contribute to its revenue. 

There is such a thing, of course, as accidental exemption from taxation, but I 
am not aware of any principle of construction which would favor such accidental 
exemption while strictly construing express exemptions. True, taxation statutes 
are said to be subject to a strict interpretation, but this principle, I take it, does not 
go to the extent of producing an entire exemption from taxation, especially in the 
face of the constitutional requirement that laws shall be passed taxing, by uniform 
rule, all real and personal property. 

I think it is fair, therefore, to interpret the related sections of the statutes in 
the light of these principles, and to hold that where the statutes can be made ap­
plicable to a given class of property, and where the consequence of failing so to 
apply them would be to exempt such property from taxation entirely, that inter­
pretation of such statutory provisions will be adopted which will subject the prop­
erty in question to the same burdens that are imposed by the laws of the state on 
other similar property. 

I am, therefore, of the opinion that the property of the Vandalia Railroad 
Company, consisting of rolling stock which can be, under the statute, assigned to 
Ohio, is taxable here, and is to be assessed for taxation by the tax commission of 
Ohio, under the public utilities provisions of the statutes. 

The manner in which this assessment should be made is not difficult to de­
termine. That is, the statutes are easily applied to the situation. The first thing 
that must be done is for the commission to ascertain from the report made by 
the company, the whole value of the Vandalia Railroad wherever located. From 
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that value must be taken, as factors not entering into the Ohio assessment, the 
whole value of all real estate, fixed property, the right-of-way, etc. In short, prac­
tically everything except the rolling stock itself. Such rolling stock, when the value 
thereof is thus ascertained by elimination (or in my judgment, it would be per­
fectly proper to ascertain the whole value of all the rolling stock by direct assess­
ment without going through such a complicated process), must be apportioned be­
tween Ohio and the rest of the world, on the basis of the relative mileage of 
track used by the Vandalia Company in Ohio as compared with all the main 
track used by it, wherever situated. The result will be the value in Ohio, which in 
turn, is to be apportioned among the various counties through which the lines used 
in Ohio by the Vandalia Railroad Company are located, in proportion to the respec­
tive miles of mail track located in each. In short, for the purpose of apportion­
ment, the tracks used by the Vandalia Company in Ohio are to be regarded as the 
"length of the road," for the purposes of sections 5430 and 5431, General Code. 

1207. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SUPPLEMENT TO OPINION NO. 1205. 

CoLUMBUS, OHIO, October 21, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I return to you herewith a letter addressed to the industrial 

commission by Hon. Walter Boulger, prosecuting attorney of Ross county, in the 
matter of the bond issue for Springfield township rural school district. 

Enclosed in Mr. Boulger's letter is an amended form of bond which I have 
examined, and I hereby certify that the same is satisfactory to me and desire to 
supplement my former opinion to this extent. 

1208. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TRANSCRIPT OF THE PROCEEDINGS OF THE COMMISSIONERS OF 
COLUMBIANA COUNTY IN THE MATTER OF A BOND ISSUE. 

CoLUMBUS, OHIO, October 21, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-At the request of the commission I have examined transcript of 

the proceedings of the commissioners of Columbiana county in the matter of the 
issuance of bonds in the amount of $51,000, in anticipation of the collection in 
Unity township of said county of taxes and assessments for the payment of fifty 
per cent. of the total cost and expense of the improvement of a certain section of 
the main market road, number 14, situated in said township, under the state high­
way law. 

I have also examined a form of bond which has been sent to me by Hon. 
Lewis P. l\Ietzger, attorney-at-law, Salem, Ohio, and which I have caused to be 
attached to the transcript and enclosed herewith. 

In my opinion, the proceedings for the issuance of the bonds in question are, 
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in all respects, regular. Objection might be taken to the language of one of the 
preliminary resolutions of the trustees of Unity township shown at pages 11 and 
12 of the transcript from which the inference arises that the intention of the trus­
tees is that the assessment against abutting property shall be to reimburse the 
township, and that taxes shall be, in the first instance, levied on all the taxable 
property of the township to pay the township and property owners' portion to­
gether. 

This defect, if it be such, is however, in my opinion, remedied by the later 
resolution of the trustees shown at pages 12 and 13 of the transcript, which is in 
strict conformity to law, and by the amended resolution of the county commission­
ers shown in the appendix to the transcript also enclosed herewith, being a reso­
lution of the commissioners passed October 5, 1914, wherein provision is made for 
the collection of taxes and assessments, in a manner which conforms to the law. 
Therefore, I regard the language of the first resolution above referred to as not 
constituting a defect in the procedings, and as in no way bearing upon the validity 
of the bonds. 

With respect to the form of bond I beg to advise that the form should be 
amended so as to refer to the amendatory resolution passed October 5, 1914, and 
heretofore referred to in this letter. By comparing the printed bonds with the 
form enclosed herewith, the industrial commission will be in a position to determine 
whether or not this change has been made. Otherwise the form of the bond is, in 
all respects, proper. 

Subject to the foregoing qualifications then, and repeating the admonition that 
the form of the bond should be examined to see that the same refers to the amenda­
tory resolution of October 5, 1914, as well as to the original commissioners' reso­
lution of July 27, 1914, I hereby certify that, in my opinion, the above mentioned 
bonds of . Columbiana county in the amount of $51,000 have been issued in ac­
cordance with the provisions of the law, and that the same constitute a good and 
valid legal obligation against the county of Columbiana, to be paid in accordance 
with the terms specified therein, from the proceeds of the taxes and assessments 
therein referred to. 

1209. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TRANSCRIPT OF THE PROCEEDINGS FOR THE ISSUANCE OF BONDS 
OF SANDUSKY COUNTY, OHIO, AND A FORM OF BOND ISSUE IN 
PURSUANCE THEREOF. 

CoLUMBUS, OHio, October 22, 1914. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I herewith certify that I have examined the transcript of the 

proceedings for the issuance of bonds of Sandusky county, Ohio, in the sum of 
$25,000.00, and a form of bond issued in pursuance thereof, all of which are en­
closed herewith; and that I find that said bonds have been issued in accordance 
with the provisions of law, and that the same constitute a good and valid legal ob­
ligation against Sandusky county, Ohio, to be paid in accordance with the terms 
specified therein. 

I must make one qualification with respect to the form of bond. There should 
be ·inserted therein, after the date of the resolution referred to in the second par­
agraph thereof; the date of the amendatory resolution shown at page one of the 
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supplement to the transcript, to wit, October 14, 1914, so that the bonds will appear 
on their face to have been issued in accordance with the amended resolution. I 
am advised th:lt the bonds have been returned by the treasurer of state to the 
county commissioners for this purpose. The face of the bonds should be examined 
by the commission to see that this amendment is made, and the commission should 
be officially advised that the same has been done upon the order of the county 
commissioners before the bonds are accepted for investment. 

1210. 

Yours very truly, 
CHARLES FOLLETT, 

First Assistant Attorney Ceueral. 

TRANSCRIPT OF THE PROCEEDI,NGS FOR THE ISSUANCE BY COUN­
CIL OF CITY OF NILES, OHIO, OF BONDS IN ANTICIPATION OF 
THE COLLECTION OF SPECIAL ASSESS~1El'\TS FOR THE IM­
PROVE:\iEl'\T OF STREETS IX SAID CITY. 

CoLUMBus, Omo, October 24, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-At the request of the commission I have examined the transcript 
of the proceedings for the issuance by the council of the city of Xiles of bonds in 
the amount of $3,216.50 in anticipation of the collection of special assessments for 
the improvement of West Church street in said city. 

I have also examined the bonds themselves which are on deposit in the office 
of the treasurer of state. 

The transcript which I have examined is enclosed herewith but ·no form of 
bond is attached thereto. 

I hereby certify that in my opinion the said bonds have been issued in accord­
ance with the provisions of law and that the same constitute a good and valid legal 
obligation against the city of Niles, to be paid in accordance with the terms specified 
therein. 

Yours very truly, 

CHARLES FoLLETT, 
First Assistant A /forney General. 
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1211. 

U;'-,'DER THE PROVISION OF SECTION 12556, GENERAL CODE, IT IS NOT 
NECESSARY THAT THE TWENTY-FIVE MILES THAT AN ENGI;'-,'E 
MAY RUN WITHOUT CARS AND WITHOUT TRAIN CREW BE IX 
OKE DIRECTION; IT :\IAY BE CALCULATED AS GOING TO AND 
RETURNING FROM A GIVEN POINT. 

It is a violation of section 12556, General Code, to send an engine, without cars, 
and without the train crew prescribed in said section, to nm under one order and 
as one trip a distauce of inore than twenty-five miles from the starting point, and it 
is not necessary that the twenty-five miles be in one direction; it may be calculated 
as going to and retuming from a given point to which the engine is sent, with direc-
tions to return as part of the same order. · 

CoLUMBUS, 0Hro, October 26, 1914. 

The Public Utilities Commission, C o/umbus, Ohio. 
GENTLEMEN :-I have your letter of September 14, 1914, in which you inquire: 

"The public utilities commission of Ohio has requested that you give 
them an official opinion construing that part of section 12556, General Code, 
which makes it an offense to run a light engine on a railroad without cars 
a distance of more than twenty-five miles from the starting point, with less 
than a full crew in charge." 

Section 12556 reads : 

"Whoever, being a superintendent or other e·mploye of a railroad 
company, sends or causes to be sent outside of yard limits, on a road over 
which are run· more than four freight trains in every twenty-four hours, 
a through freight train with less than one engineer, one fireman, one con­
ductor and two brakemen, or a light engine without cars, to run a dis­
tance of more than twenty-five miles from starting point, with less than 
one engineer, one fireman and orie conductor or flagman, shall be fined 
not less than twenty-five dollars for each offense." 

This section is of comparatively 'recent origin, having been first passed May 
2, 1902 (95 0. L., 337), which act was repealed May 10, 1902 (95 0. L., 532). The 
repeal and re-enactment in so short a time is attributable to the fact that as orig­
inally passed, section 2 was so worded in the original act as to probably fail to 
prescribe any penalty for disobedience. 

The amended section 2 prescribed a penalty for sending outside of the yards 
a through freight train, omitting a penalty as to sending a light engine without cars 
to run a distance of more than twenty-five miles from the starting point. 

The codification is found in section 12556, above copied, and a penalty is affixed 
for a violation of either of the requirements of the section. 

Under the rule laid down in State vs. Toney, 81 0. S., 130, the change brought 
into the law by the codifiers is valid and a general discussion of the effect of a 
codification is unnecessary, and it therefore follows that a determination of the 
meaning'of section 12556 is all that is now needed. 

This determination is left to a choice between holding that the language "to 
run a distapce of more than twenty-five miles from starting point" applies to a 
going distance only and should be construed as though it read to run to a place 
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more than twenty-five miles from the starting point and without considering the 
matter of "running distance" or "distance traveled" as a controlling factor in con­
struing this section. Taking the section as an entirety, and we have "\Vhoever 
* * * sends or causes to be sent * * * a light engine without cars, to run a 
distance of more than twenty-five miles from starting point * * * shall be 
fined, etc." 

\Vhen we consider this entire section as applicable to a light engine without 
cars, we see the offense is the "sending" or "causing to be sent" to run a distance 
of more than twenty-five miles from starting point." Dropping the last three words 
and there is nothing to construe; it is the distance to be run or traveled under the 
"sending" that c<Jntrols, and no one would think of limiting the distance run to 
the going, and leave out of sight the distance traveled in returning. Does the 
addition of the words "from starting point" mo9ify "limit" or even change the 
meaning in any regard? Running a distance does not necessarily mean a going 
in one direction only, but may easily be held to mean both going and returning. 
I regard "sending," "running" and "distance" to be the controlling elements in 
construing this section, and cannot understand that when an engine is sent out to 
a point more than twelve and one-half miles from starting point to there perform 
some work and then return light, it is not sent out to run a distance of more than 
twenty-five miles from the starting point. 

Another consideration presents itself: the prohibition as to a through freight 
train is as to sending it outside of yard limits. Yard limits may in some instances, 
include a distance of five miles or even more, and these words as we find them at 
the close of that part of the sentence under consideration, doubtless were inserted 
to avoid the construction of this part of the section as applying _to twenty-five miles 
outside of yard limits and not from the point of starting within the yards. 

Consequently, I am of the opinion that to properly construe this section, we 
must consider the "sending" or "causing to be sent" as the primary element in 
construing the sections, anrl when considering this language, we are confronted 
with the question, how is such an engine sent. The answer is plain-by an order 
from the superintenrlent or some other employe. Such being the case, we cannot 
lose sight of the fact that an order is necessary, nor that such order may be a 
direction to run to a certain point, perform certain services and await further 
orders, or to return on fulfillment of the mission as directed. Therefore, it is 
plain that if such engine is sent to perform a duty at a point more than twelve 
and one-half miles from the starting point, and return light, it is sent out to run a 
distance of more than t~venty-five miles from the starting point, while if ordered to 
go to a point say twenty-four miles from the starting point and there perform 
certain duties and await further orders, it was not sent out to run more than twen­
ty-five miles, as the movements of the engine while complying with the order 
should not be calculated. 

To conclude, therefore, I am of the opinion that where a light engine without 
cars, is sent out under one order and on one trip to run more than twenty-five 
miles, including both going and returning, it must carry the prescribed crew, and 
the distance traveled is not confined to the distance reached when farthest away 
from the starting point, but includes actual distance traveled under the order or in 
fulfilling its mission. 

Yours very truly, 
TIMOTHY s. HoGAN, 

Attorr~ey General. 
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1212. 

TRANSCRIPT OF PROCEEDINGS FOR THE ISSUANCE OF BOXDS OF 
COLUl\IBIANA COUNTY, ISSUED IN AXTICIPATION OF THE COL­
LECTIOX OF TAXES AND ASSESSl\IENTS LEVIED IX FAIRFIELD 
TOWNSHIP ON ACCOUJ\T OF Il\fPROVEMEN"T OF IXTERCOUXTY 
HIGHWAY. 

CoLUMBUS, OHIO, October 30, 1914. 

The Industrial Commission of 0/zio, Columbus, 0/zio. 
GENTLEMEN :-I hereby certify that I have examined, in accordance with your 

request, the transcript of the proceedings for the issuance of bonds of Columbiana 
county in the sum of $43,100.00, issued in anticipation of the collection of taxes 
and assessments levied in Fairfield township, said county, on account of the im­
provement of section 2 of intercounty highway No. 86, situated in said township 
and county; and also that I examined the bonds themselves which are on deposit 
in the office of the treasurer of state; and that in my opinion said bonds have 
been issued in accordance with the provisions of the law and that the same con­
stitute a good and valid legal obligation against the board of county commissioners 
of said county, to be paid in accordance with the terms specified therein. 

In this connecton I observe a discrepancy, already referred to in a letter writ­
ten to you recently, between your resolution of September 26, 1914, and the facts 
disclosed by the transcript. Your resolution accepts, subject to my opinion, bonds 
of the general description above set forth in the sum of $40,000, falling due in 
certain series on the first of August annually between the years 1915 and 1922, in­
clusive. The transcript shows the entire issue to have been in the sum of $43,100. 
Bonds numbered 1 to 85, inclusive, to be of the denomination of $500 and bond 
number 86 to be of the denomination of $600. Said bonds are to fall due in series 
but not exa<;tly corresponding to those described in your resolution. Thus, the 
first series which falls due August 1, 1915, as described in your resolution consists 
of bonds numbers 1 to 11, inclusive, whereas, as issued said series consist of bonds 
numbered 1 to 9 both inclusive. Bond 1\o. 80 of the series described in your res­
olution is the last one of the series falling due August 1, 1922; whereas, bond No. 
80 in the resolution of the commissioners belongs in the series consisting of bonds 
numbered 73 to 81 both inclusive, and falls due on September 1, 1923. 

I am verbally informed by a representative of the commissioners of Columbiana 
county that the commission has agreed to take $40,000 of these bonds. This could 
be done by accepting bonds numbered 1 to 80, inclusive, and these are the bonds 
which have been delivered to the treasurer of state. 

As above stated I am clearly of the opinion that the proceedings are in all re­
spects regular and that the bonds are in all respects valid, but I call your atten­
tion to this possible immaterial variation between your ·resolutiqn and the issue as 
made in the interest of accuracy, and with a view to permitting the commission to 
correct its own records or to review the entire matter as may be desired. 

Yours very truly, 
TIMOTHY s. HoGAN, 

Attorney General. 
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1213. 

TRAXSCRIPT OF PROCEEDIXGS FOR BOXD ISSUE FOR THE VILLAGE 
OF HUDSON, OHIO, FOR PAVING OF STREETS IX SAID VILLAGE. 

CoLUMBUS, 0Hro, November 2, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-In accordance with your request, I have examined the proceed­

ings for the issuance of bonds of the village of Hudson, Ohio, in the sum of $3,-
150.00 (thirty one hundred and fifty and 00/100 dollars), in anticipation of the 
collection of special assessments for the improvement, by paving, of Church street 
in said village. 

It affirmatively appears by supplement to the transcript attached thereto that 
the proceeding for the improvement was initiated by filing with the council a peti­
tion therefor, signed by the owners of the majority of the foot frontage abutting 
upon the improvement. This being the case, the fact that fewer than thirty days 
elapsed between the date of the passage of the resolution of necessity, or that of 
the passage of the ordinance determining to proceed, is rendered immaterial. 

Section 4227-3, General Code, or part of the proceedings for the municipal in­
itiative and referendum stipulates that: 

"Ordinances or other measures providing * * * for street im­
provements petitioned for by the owners of the majority of the feet front 
of the property benefited and to be specially and especially assessed for 
the cost thereof, as provided by statute * * * shall go into immediate 
effect." 

The original transcript furnished me did not make this fact clear and accord­
ingly gave rise to a question which is rendered somewhat doubtful in view of the 
decision of the common pleas court of Cuyahoga county in the case of Drum vs. 
Cleveland, 13 n. p. n. s., 281, and that of the court of appeals of the same county 
in the same case, in an opinion which has not been reported. 

The form of the bond is attached to the transcript. 
No other question appearing upon the face of the transcript, I hereby certify 

that in my opinion said bonds have been issued in accordance with the provisions 
of the law and that the same constitute a good and valid legal obligation against 
the village of Hudson, Ohio, to be paid in accordance with the terms specified 
therein. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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1214. 

MANNER IN WHICH THE DIRECTOR OF PUBLIC SERVICE MAY MAKE 
CONTRACTS INVOLVING MORE THAN FIVE HUNDRED DOLLARS 
IN THE PURCHASE DEPARTMENT OF A CITY. 

The director of public service of a city must make contracts involving more 
than five hundred dollars in the department of purchase, the same as other contracts 
are 1nade by said director. 

Sections 4278, 4334, 4402 and 4403 are to be read and constmed together with 
sections 3626 and 3627, General Code. 

CoLUMBUS, OHIO, November 5, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of your letter of May 16, 1914, requesting my 

opinion upon the following questions: 

"First. If the council of a city, under the powers granted to municipali­
ties to be exercised through council has created and established a department 
of purchase, construction and repair (sections 3626 and 3627), must con­
tracts for gravel for street repairs, involving an expenditure of more than 
five hundred dollars be made by the purchasing agent in charge of said 
department of purchase, etc., or must said contracts be made by the direc­
tor of service having charge of the repair of streets upon bids advertised 
and. submitted to said director of service, as provided by sections 4328 and 
4334, the same to be opened in the presence of the city auditor, or his 
deputy, as provided by section 4278, and award thereof approved by the 
board of control, as provided by section 4403? 

"Second. In view of the fact that section 4278, 4334, 4402 and 4403, 
specifically enumerating the duties of the city auditor and board of con­
trol, were enactments subsequent to sections 3626 and 3627, creating the 
department of purchase, etc., will the provisions thereof prevail over the 
previous legislation on said subject, as found in section 3626 and section 
3627, and thus relieve such purchasing agent of such duties. 

"Third. If the ordinance creating said department of purchase, con­
struction and repair be specific in its terms defining the scope, powers and 
duties of such department, must such contracts in such service depart­
ment be awarded to the purchasing agent, if said ordinance so provides? 

"Fourth. What, if any, .are the duties of the city auditor, director of 
service and board of control in regard to the making of such contracts, if 
vested in the purchasing department?" 

The sections creating the office of director of public service and the department 
of purchase, construction and repair in municipalities and defining their respective 
duties, although they seem at first glance to be somewhat in conflict, will, if read 
and construed together, harmonize so as to define clearly the duties of said de­
partment. 

Sectio"n 4323 creates the department and director of public service, and reads in 
part as follows: 

"In each city there shall be a department of public service which shall 
be administered by a director of public service. * * * He shall make 
rules and regulations for the administration of the affairs under his super­
vision." 
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Section 4328 and section 4334 define the duties of the director of public service 
with reference to the letting of public contracts, and are as follows: 

"Sec. 4328. The director of public service may make any contract or 
purchase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred dol­
lars. \Vhen an expenditure within the department, other than the compen­
sation of persons employed therein, exceeds five hundred dollars, such ex­
penditure shall first be authorized and directed- by ordinance of council. 
\Vhen so authorized and directed, the director of public service shall make 
a written contract with the lowest and best bidder after advertisement for 
not less than two nor more than four consecutive weeks in a newspaper 
of general circulation within the city. 

"Sec. 4334. All contracts made by the director of public service shall 
be executed by him in the name of the city, and a duplicate copy shall be 
filed in his office and a copy with the auditor of the city. No liability shall 
be created against the city as to any matters under the supervision of such 
director except by his express authority. * * *" 

Sections 3626 and 3627, General Code, give to coun'cil of municipalities the right 
to establish the department of purchase, construction and repair, and also limit and 
define the extent of its powers. These sections are as follows: 

"Sec. 3626. To establish and furnish the necessary equipment for a mu­
nicipal department to be known as the department of purchase, construc­
tion and repair. Such department shall be under the management and 
control of the director of public service, who shall purchase all material, 
supplies, tools, machinery and equipment, together with all construction, 
alterations and repairs of every kind and thing in each of the departments 
of the municipality, whether established by law or ordinance. 

"Sec. 3627. No purchase, construction, alteration or repair shall be 
made except, either upon requisition by the director or officer at the head 
of the department for which it is to be made or done, or upon the order 
of council, nor shall any purchase, construction, alteration or repair for any 
of such departments be made or done except on authority of 'council and 
under the laws as to competitive bidding if the cost thereof exceed five 
hundred dollars." 

You will observe from the reading of those sections that the creation of the 
department of purchase, construction and repair docs not take the letting of pub­
lic contracts within such municipality from the jurisdiction of the director of pub­
lic service. On the other hand section 3626 specifically states that such department 
shall be under the management and control of the director of public service. 

It is evident that the legislature did not intend to take from the director of 
public service the power of making such contracts as referred to in your letter, 
but that it gave to council the right to create the department 'Of purchase, con­
struction and repair as a subordinate department of the department of public 
service and thus facilitate its work. 

Section 4328 also provides that when an expenditure of more than five hundred 
dollars is made, other than the compensation of persons employed therein, such 
expenditure shall first be authorized and directed by ordinance of council and when 
so authorized and directed the director of public service shall make a written con­
tract with the lowest and best bidder, after advertisement for not less than two 
nor more than four consecutive weeks in a newspaper of general circulation within 
the city. 
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Section 4334 provides that all contracts th~s made by the director of public 
service shall be executed by him in the name of the city, and a duplicate of it 
shall be filed in his office and a copy with the auditor of the city. 

Section 4278 provides that all bids required to be filed for the letting of con­
tracts by the director of public service or public safety shall be opened in the pres­
ence of the city auditor, or his chief deputy. 

Sections 4402 and 4403 create the board of control of municipalities and define 
their powers and duties, and are as follows: 

"Sec. 4402. The mayor, director of public service and director of pub­
lic safety shall constitute the board of control. The mayor shalf be ex­
officio president. All votes shall be yeas and nays and entered on the rec­
ord, and the vote of a majority of all the members of the board shall be 
necessary to adopt any question, motion or order. 

"Sec. 4403. No contract in the department of public service or the de­
partment of public safety in excess of five hundred dollars shall be awarded 
except on the approval of the board of control, which shall direct the di­
rector of the appropriate department to enter into the contract. The mem­
bers of the board shall prepare estimates of the revenue and expenditures 
of their respective departments to· be submitted to the council by the mayor, 
as provided by law." 

Section 4403 provides that no contract in the department of public service or 
public safety shall be awarded except on the approval of the board of control, 
which shall direct the director of the appropriate department to enter into the 
contract. 

Construing together all the sections above referred to; I will say that the con­
tracts for gravel for street repairs by a municipality in which council have estab­
lished a department of purchase, construction and repair, must be let by the direc­
tor of public· service through the said department of purchase, construction and 
repair, and if said contract involves the expel)diture of more than five hundred 
dollars, the same must first be authorized by an ordinance of council, approved by 
the board of control and then let to the lowest bidder, as provided in section 4328. 
Said contract shall also be executed by the director of public service as provided 
in section 4334. 

In answer to the second question, it is my opinion that although sections 4278, 
4402 and 4403 were enacted subsequent to sections 3626 and 3627, they are not en­
titled to prevail over the previous legislation, but should be read and construed 
together with the same so as to bring them into harmony rather than to conflict. 

As your third question has been answered with the first, I will pass on to the 
fourth question and say that the duties of the city auditor, with reference to the 
contracts for gravel referred to, would be to attend and assist at the opening of 
the bids after such contracts have been advertised as provided in section 4278; the 
duty of the director of public service is to make such contracts, through his sub­
ordinate department of"purchase, construction and repair, and the duty of the board 
of control is to approve the making of such contracts and to direct the said de­
partment to enter into them. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey Genera/. 
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1215. 

OHIO BO.\RD OF CEXSORS IS XOT REQUIRED TO FC'RXISH LEADERS 
OR STA:\IPS OF APPH.OV AL BEFORE :\lOTION PICTURE FIDIS ARE 
PUBLICLY EXHIBITED. 

The Ohio board of censors is not required to furnish leaders or stamps of ap­
proval· to be projected upon scree11s before motion picture films are publicly ex­
hibited. If, howe'l!er, suclz stamp or leader lzas been attached to the film, it becomes 
a part thereof and its ownership passes to him wlzo ow11s the film. 

If said board of censors fumishes a leader as its stamp, such leader becomes the 
property of the person for whose film it is used as a stamp, and the leader may be· 
projected upou tlze scree11, if he desires to do so. 

CoLUMBUS, OHIO, November 5, 1914. 

MR. H. E. VESTAL, Chairmau, Board of Moving Picture Cmsors, 175 East Rich St., 
Columbus, Ohio. 

DEAR SIR :-Under date of October 15, 1914, you submit the following: 

"The following is a copy of a resolution adopted by the board : 
" 'Whereas, The Ohio board of censors qas found that its leaders, 

designations or stamps of approval, bearing the words "Approved by the 
Ohio Board of Censors" have been misused, mutilated, destroyed and mis­
appropriated, thereby causing serious complications; therefore, be it 

" 'Resolved, That the board ask the attorney general's department for 
a formal opinion as to the legal ownership of said leaders, designations 
or stamps of approval and as to the board's jurisdiction over same.' 

''\Ve shall appreciate it if you will render us a decision on the above 
point at your earliest convenience." 

Section 4 of an act providing for a board to censor motion picture films and 
prescribing its powers and duties, 103 0. L., 399, reads thus: 

"Only such films as are in the judgment and discretion of the board 
of censors of a moral, educational or amusing and harmless character shall 
be passed and approved by such board. They shall be stamped or desig­
nated in an appropriate manner and consecutively numbered. Before any 
motion picture film shall be publicly exhibited, there shall be projected 
upon the screen the words, 'Approved by the Ohio Board of Censors' and 
the number of the film." 

Section 6 of said act provides that: 

"Xincty days after this act shall take effect no films may be publicly 
shown or exhibited within the state of Ohio unless they have been passed 
and approved by the board or the censor congress and stamped and num­
bered by such board, or congress, as provided for herein." 

Section 7 prescribes the penal sanction for the act in the following language: 

"Any person, firm or corporation who shall publicly exhibit or show 
any motion picture within the state of Ohio unless it shall have been passed, 
approved and stamped by the Ohio board of censors or the congress of cen-
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sors shall upon conviction thereof, be fined not l~ss than twenty-five dollars 
($25.00) nor more than three hundred dollars ($300.00) or imprisoned not 
less than thirty days nor more than one year, or both, for each offense." 

I can find nothing in these sections, or in any other provision of the law, which. 
requires the board of censors to provide a "leader" for projection upon the screen 
on which moving pictures are exhibited. The duty of stamping the films does not 
seem to require that such stamp shall be exhibited. There is nothing in the law 
to show that it must be of such character or style as would require its exhibition. 
The object to be attained is that the film may be designated as having been ap­
proved, but this does not carry with it the implication that such designation should 
be shown upon the screen. It is true that the statute says that before the picture 
film shall be publicly exhibited there shall be projected on the screen the words 
"Approved by the Ohio Board of Censors," but there is nothing whatever to !ead 
one to the belief that this does not mean that the exhibitor of the film may, in 
any form he sees fit, cause this approval to be shown at the time the picture is 
exhibited. The language of section 6 prohibits the showing of films unless they 
have been passed, approved, stamped and numbered by the board, but the mere 
numbering and stamping of the film does not require that such stamp and number· 
appear on the film itself, or on any leader stamped by the board of censors. This 
matter, in so far as the statute goes, seems to be left to the exhibitor of the pic­
tures, the requirement being that he shall show upon the screen that the film 
which he is exhibiting has been approved by the board of censors, the number being 
given. 

The penal section adds force to this in that it penalizes the exhibition of a 
motion picture which has not been "passed, approved and stamped." r\ othing is 
said about failure to show the stamp upon the screen. 

Such being the situation it seems to me that the exhibitor cannot be compelled 
to use a leader prepared by the board of censors. If, however, the only stamp of 
approval that is used by the board is one that is attached to the film, then it would 
appear that such stamp would become part of the film, and its legal ownership 
would vest in him who owned the film. The object to be attained by the statute 
is that no film be shown which has not been approved, and in order to accomplish 
this result the statute requires the exhibitor to project upon the screen the words 
"Approved by the Ohio Board of Censors" and the number of the film. \Vhen this 
has been done the statute has been complied with in the respects which you discuss 
in your resolution. Whether your board and the industrial commission would have 
the right to prescribe rules covering the situation is not before me at this time, and 
consequently I do not pass upon this question. 

Of course, if your board adopts a "leader" as its stamp, then such "leader" 
would pass to him to whom the film belongs and if he desires to project it upon 
the screen he may do so. 

Very truly yours, 

TIMOTHY S. HOGAN, 

Attoruey Geuerrrl. 
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1216. 

THE SECRET.\RY OF STATE HAS XO RIGHT TO RE::O.IIT THE ONE 
HCXDRED DOLLARS PEX.\LTY EXACTED FRO::O.l A CORPORATIOX 
WHOSE AH.TICLES OF IXCORPORATIOX OR CERTIFICATE OF AC­
TIIORITY TO DO BL'SIXESS H.\S BEEX C\XCELLED. 

Tlze peualty of o1ze huudred dollars exacted of a corporatiou, the articles of 
iucorporativu or certificate of aut/writ}' to do bztsiuess of which has been cancelled, 
may uot be remitted or wai·ved by the secrelar}' of slate. 

CoLDMBDs, Onro, November 5, 1914. 

Ho:-:. CHARLES H. GR.\VES, Secretary of State, Columbus, Ohio. 

DE.\R Sm :-I acknowledge receipt of your letter of October 14th, in which you 
submit for my opinion the following question: 

"::O.Iay the secretary of state remit the penalty of $100 provided for' in 
section 5511, General Code, as a condition precedent to the reinstatement 
of a corporation, the articles of incorporation or certificate of authority 
to do business of which has been cancelled for failure to make reports or 
pay fees or taxes as required by law?" 

Said section 5511, General Code, provides as follows: 

"Any corporation whose articles of incorporation or certificate of au­
thority to do business in this state, has been cancelled by the secretary of 
state, as provided in section one hundred and twenty (G. C., sec. 5509) of 
this act, upon the filing, within two years after such cancellation, with the 
secretary of state, of a certificate from the commission that it has com­
plied with all the requirements of this act and paid all taxes, fees or 
penalties clue from it, and upon the payment to the secretary of state of an 
additional penalty of one hundred dollars, shall be entitled again to ~xercise 
its rights, privileges and franchises in this state, and the secretary of state 
shall cancel the entry made by him under the provisions of section one 
hundred and twenty (G. C., sec. 5509) of this act, and shall issue his cer­
tificate entitling such corporation to exercise its rights, privileges and fran­
chises." 

The section itself does not authorize the secretary of state to remit the pen­
alty. Authority of this kind cannot he implied but inust appear in express statu­
tory language. In fact I am not aware of any language in the section, or the related 
statutes, upon which any contention with respect to the existence of implied power 
might he hased. 

Section 5524, General Code, which is a part of the same act in which section 
5511, General Code, originally appeared, provides as follows: 

"\\'ith the advice and consent of the commission, the attorney gen­
eral may, before or after any action for the recovery of fees, taxes or 
penalti~s certified to him, as delinquent, under the provisions of this act, 
compromise or settle any claim for delinquent taxes, fees or pena~ties so 
certifi~d. 

lU ~Vol. II· ~A. G. 
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"And at! claims compromised or settled as herein provided shall be set 
forth in the annual report of the tax commission to the general assembly 
and governor, giving in detail the terms and conditions of such compro­
mise or settlement." 

This section pertains by its own terms only to the compromise or settlement 
of penalties certified to the attorney general for collection. Inasmuch as the pen­
alty of $100.00 provided for by section 5511 is not certified to the attorney gen­
eral, but is payable to the secretary of state, it is obvious that said section 5524 
does not authorize the remission of the penalty in question. 

Section 191, General Code, authorizes the secretary of state to remit certain 
penalties, but this authority does not extend to the penalty described by section 
5511, General Code. Indeed, strictly speaking, the payment of $100.00 exacted from 
a corporation, the articles of incorporation or certificate of authority to do business 
of which has been cancelled, is not a penalty, but rather a condition precedent to 
the revivor of the articles or certificate. This consideration merely strengthens 
the view that in the absence of explicit authority no state official is empowered to 
waive it. 

1217. 

Yours very truly, 
TrMoTHY S. HoGAN, 

Attorney General. 

OFFICES INCOMPATIBLE-CHIEF OF POLICE AND CHIEF OF FIRE 
DEPARTMENT. 

The same persoll ca111zot serve as chief of police and chief of the fire depart­
lllellt, although serving as chief of the fire department without salary, for the reasou 
that the two offices are incompatible. 

COLUMBUS, OHIO, November 5, 1914. 

THE BoN. EDWARD A. BrNYON, City Solicitor, East Cleveland, Ohio. 

DEAR SIR :-Under date of September 22, 1914, you inquire as follows: 

"The law of this state provides by separate sections that there shall 
be a chief of police and there shall be a chief of fire department. For a 
long time previous to February, 1912, when the village of East Cleveland 
became a city, James H. Stamberger had been doing the duties of marshal, 
chief of the fire department, building inspector, etc. After the village be­
came a city, the council passed an ordinance establishing a police depart­
ment, and also an ordinance establishing a fire department. In the police 
ordinance, it made provision to the effect that nothing in that ordinance 
should preclude the chief of police from serving as chief of the fire de­
partment without salary. So that since that time, said Stamberger has 
been occupying these two offices and drawing a salary of $1,800.00 per year 
as chief of the police department and receiving no salary as chief of the 
fire department. It is my opinion that the duties of the two offices conflict. 
vVhen the chief of the fire department is engaged in directing the depart­
ment in suppressing fires, he· is unable to perform his duties as chief of 
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the police department, and when he is performing his duties as chief of 
the police department he is not in a position to perform properly his duties 
as chief of the fire department. Under the law I take it that both of these 
officers are of necessity on duty at all times. 

"\Vill you kindly, at your earliest convenience, have your department 
furnish me with an opinion as to whether or not it is lawful for one in­
dividual to hold the office of chief of police and the office of chief of the 
fire department at the same time." 

Under the law, offices are considered incompatible when one acts as a check 
over the other, or when the incumbent of one is required to supervise or inspect 
the duties of the other, or when the holding of both offices at the same time would 
act in contravention of public policy, or when the duties of the office are so con­
flicting as regards time for performance, that it would be impossible for one man 
to perform both at the same time. 

In the present case I agree with your statement that it is a practical impossi­
bility for a man to attend to the duties of the office of chief of police while he is 
engaged in performing the duties incumbent upon him as chief of the fire depart­
ment, and -vice versa. 

Indeed to the above grounds of incompatibility, I think another might be added, 
to wit: offices wherein the incumbent is expected to give his entire time to the per­
formance of the duties, and this ground, I think, clearly applies to the case at hand. 

I am, therefore, of the opinion that the rules of law do not endorse the holding 
of both of these positions at the same time by a single individual. 

1218. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PERSONS I~ THE DEPARTMENT OF AUDITOR OF STATE IN THE UN­
CLASSIFIED CIVIL SERVICE. 

The deputy auditor nf state and the three deputy inspectors and supervisors of 
public offices are deputies within the meaning of subdivision 8 (a) of sectio~t 8 of 
the civil ser·uice act, and are in the unclassified service. 

In addition to the above deputies, the auditor of state is entitled to have two 
clerks, or two assistants, or o1ze clerk and one assistant, to be designated by him, 
in the unclassified service, under subdivision 7 (a) of section 8 of the civil service 
act. 

CoLUMBUS, 0Hro, November 5, 1914. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of October 20, 1914, Hon. A. V. Donahey, state 

auditor, submits the following inquiry: 

"Kindly give me your written opinion as to whether or not the fol-
lowing are under civil service: 

"Deputy auditor; 
"Chief clerk to state auditor; 
"Heads of the departments in the bureau of inspection and supervision 

of public offices; 
"Chief clerk in the bureau of inspection and supervision of public 

offices." 
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As this concerns the civil service law the opinion is addressed to the state civil 
service commission. 

Subdivisions 7 (a) and 8 (a) of section 8 of the civil service act, section 486-8, 
General Code, places the following positions in the unclassified service: 

"7. Two secretaries or assistants or clerks for each of the elective 
and principal executive officers, boards or commissions, except civil service 
commissions, authorized by law to appoint such a secretary, assistant or 
chief clerk. 

"8. The deputies of elective or principal executive officers authorized 
by law to act generally for and in place of their principals and holding a 
fiduciary relation to such principals." 

Section 237, General Code, authorizes the appointment of a deputy auditor: 

"The auditor of state shall appoint a deputy auditor of state whose 
appointment shall be in writing under the official seal of the auditor and 
recorded in the office of the secretary of state." 

Section 238, General Code, provides : 

"Before entering upon the discharge of the duties of his office, the dep­
uty auditor of state shall give a bond to the auditor of st:tte in the sum 
of ten thousand dollars, with two or more sureties approved by the auditor, 
conditioned for the faithful discharge of the duties ·of his office." 

Section 239, General Code, reads : 

"The deputy auditor of state shall have the power conferred by law 
upon a deputy and perform the duties assigned him by the auditor of 
state. Such deputy shall not serve upon any board or commission of which 
the auditor of state is made a member by law." 

These sections make the deputy auditor of state a deputy within the meaning 
of subdivision 8 (a), supra. 

Section 274, General Code, as amended in 103 Ohio Laws, 246, provides: 

"There shall be a bureau of inspection and supervision of public offices 
in the department of auditor of state which shall have power as herein­
after provided in sections two hundred and seventy-five to two hundred and 
eighty-nine, inclusive, to inspect and supervise the accounts and reports 
of all state offices, including every state educational, benevolent, penal and 
reformatory institution, public institution and the offices of each taxing 
district or public institution in the state of Ohio. Said bureau shall have 
the power to examine the accounts of every private institution, association, 
board or corporation receiving public money for its use and purpose, and 
may require of them annual reports in such form as it may prescribe. The 
expense of such examination shall be borne by the taxing district provid­
ing such public money. By virtue of his office the auditor of state shall be 
chief inspector and supervisor of public offices, and as such appoint not 
exceeding three deputy inspectors and supervisors, and a clerk. X o more 
than two deputy inspectors and supervisors shall belong to the same political 
party." 
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The deputy inspectors act generally for and in place of the chief inspector and 
supervisor of public offices. In order to be a deputy it is not necessary th~t the 
deputy may act for the state auditor in all things. In the present case the deputy 
inspectors act for and in place of their principal as to the duties of the bureau of 
inspection and supervision of public offices. This makes them deputies within the 
meaning of the civil service act. 

Section 2249, General Code, provides in part : 

"The annual salaries of the appointees herein enumerated of elective 
state officers shall be as follows: 

"Deputy auditor of state, three thousand dollars; chief clerk to auditor 
of state, two thousand four hundred dollars. * * *" 

This section would authorize the auditor of state to appoint a chief clerk. 
By section 274, General Code, supra, the auditor of state is authorized to ap­

point a clerk in the bureau of inspection and supervision of public offices. 
Section 276, General Code, provides in part: 

"The chief inspector and supervisor shall appoint such assistants as he 
deems necessary, who shall be known as state examiners, and such other 
assistants as he deems necessary, who shall I:ie known as assistant state ex­
aminers. * * *" 

The state examiners are assistants within the meaning of the civil service act. 

In addition to the deputies, the state auditor may have two clerks, or two as­
sistants, or one assistant and one clerk in the unclassified service under subdivision 
7 (a) of section 8 of the civil service act. The auditor of state may determine 
which two of his clerks or assistants shall be placed in the unclassified service. 

The deputy auditor of state and three deputy inspectors and supervisors of 
public offices are in the unclassified service. Two clerks, or two assistants, or one 
clerk and one assistant, to be selected by the auditor of state, are also in the un-
classified service. · 

Respectfully, 

TIMOTHY S. HoGAN, 
Attomey Genera/. 
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1219. 

DISPOSITION OF THE SURPLUS I)J A ROAD H.iPROVE:VIEN'I: FUND 
CREATED BY A BOND ISSUE-COUXTY CO:VUIISSIOXERS HAVE 
KO RIGHT TO TRANSFER A SURPLUS IN A SPECIAL OR ESTAB­
LISHED FUND IN A COUNTY TO A FUND FOR THE BUILDING OF 
A NEW ROAD. 

A surplus in a. road improvement fund, created by bond issue, must go to the 
sinking fund for the retirement of such bonds or any other bonds of the county. 
Such surplus cannot be transferred to a fund created for the building of other 
roads. 

The county commissioners may not transfer a surplus in any special or estab­
lished fund of the county to a fund for the building of a new road and then levy 
taxes for the total cost of the improvement, in this wa:v borrowing money from the 
surplus funds instead of issuing bonds. 

CoLUMBUS, OHIO, November 5, 1914. 

HoN. J. B. TEMPLETON, Prosewting Attomey, vVauseon, Ohio. 

DEAR Sm :-I have heretofore acknowledged receipt of two letters from you 
under date of September 9th, requesting my opinion upon the following questions: 

" ( 1) A new road is built and bonds issued by the county for its 
payment and when such road is paid for in toto there is an excess in that 
fund from such bond issue. Can the commissioners use this money for 
building new roads in the county thereby saving a new bond issue for 
such new roads? 

"(2) May commissioners transfer money from any fund having a 
surplus to a fund for building new roads for the purpose of saving a 
bond issue, and then levy the tax to pay for the roads the same as if a 
bonds issue had been made?" 

The answer to your first question is found in the proviSions of section 5654, 
General Code, as amended 103 Ohio Laws, page 521, which is as follows: 

"The proceeds of a special tax, loan or bond issue shall not be used 
for any other purpose than that for "which the same was levied, issued or 
made, except as herein provided. ·when there is in the treasury of any city, 
village, county, township or school district a surplus of the proceeds of a 
special tax or of the proceeds of a loan or bond issue which cannot be 
used, or which is not needed for the purpose for which the tax was levied, 
or the loan made, or the bonds issued, all of such surplus shall be trans­
ferred immediately by the officer, board or council having charge of such 
surplus, to the sinking fund of such city, .village, county, township or 
school district, and thereafter shall be subject to the uses of such sinking 
fund." 

From this section it is apparent at a glance that if there is a surplus in a spe­
cial road improvement fund, the same must be applied to the retirement of the 
bonds of the county. In the case you submit it appears very likely that there are 
outstanding bonds of the county, and indeed that the surplus of which you speak 
is the remainder of the proceeds of the sale of such bonds. 
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The answer to your second question is not fully dependent upon the provisions 
already considered. If the funds from which it is desired to make the transfer 
constitute proceeds of special levies, loans or bond issues, then of course on that 
account alone the authority to make the transfer must be denied. 

But if the fund from which it is desired to make the transfer is a regular 
fund of the county, such as the pike repair fund or the bridge fund, the question 
requires further examination. I may say, generally, that it would depend in a given 
case upon- two facts, viz.: ( 1) the authority to transfer from the first fund and 
(2) the authority to use the transferred money in the second fund, and then to 
levy taxes as if a bond issue had been made. 

The only authority of the county commissioners to transfer money by their 
own action is that found in section 5654, General Code, above quoted. This section 
in its original form, together with section 5655, General Code, contained the only 
authority of county commissioners to make such transfer. By amending section 
5654 and repealing section 5655, the general assembly in the act above cited, has 
destroyed the general power of the county commissioners to transfer from what 
was formerly designated by section 5655 as an "established fund or division of the 
funds." The only authority now to be found for the transfer, by the commis­
sioners, of money from one regular or established fund to another, is that of 
section 2296, et seq., General Code, as amended by the act already cited. These 
sections contemplate a special proceeding in the common pleas court, so that the 
commissioners cannot take the action contemplated on their own initiative except by 
applying as petitioners to that court. 

I do not believe, however, that the general or established funds of the county 
can be transferred by court proceedings with a view, so to speak, of making a 
temporary loan to some other special road improvement fund. You do not ad­
vise me as to what road improvement statute or statutes the commissioners desire 
to avail themselves of, but I am aware of none which authorize the use of sur­
plus county funds in this way, although some of· them, I believe, do authorize the 
use of any unexpended balances in a county road fund, in defraying a part of the 
total cost of the improvement; but in that event, the subsequent levying of tax 
on account of the improvement and the use of the proceeds pro tanto to reimburse 
the fund is not contemplated nor permitted. If the proceedings which you have in 
mind is under some such statute, the commissioners might, by the use of the pro­
cedure above referred to, transfer money to the general county road fund and then 
use it as a part of that fund in defraying a part of the cost of the improvement; 
but the tax on account of the road would be reduced proportionately. In short, 
there is no authority of law, of which I am aware, for the borrowing of money 
from a standing county fund for the use of a road improvement fund and the re­
imbursement of the former fund from the proceeds of the special road tax. 

0 f course, there could not conceivably be any authority to use the proceeds of 
special assessments or taxes in a road district smaller than the county to reimburse 
a county fund, for this would constitute the diversion of a trust fund and the 
use of special taxes levied in one district for a purpose not pertaining to that 
district, in violation of settled constitutional principles. 

I would prefer not to be positive nor specific, in answer to your second ques­
tion without being advised as to what road improvement law the commissioners 
are proceeding under; so that if a more definite answer is wanted, I should have to 
reque~t that this information be furnished. I have no hesitancy in saying, however, 
upon general principles, that the exact thing which you describe in your second 
question cannot lawfully be done. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey Ge11eral. 
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1220. 

NECESSITY OF ORDINANCE FOR CO~STRUCTIOL\ OF SIDEWALKS IN 
CITIES AXD VILLAGES-SUCH ORDINAXCE l\"EED XOT BE PUB­
LISHED-NOTICE TO ABUTTING PROPERTY OWNERS. 

Ordinances providing for the assessment of the cost of construction of side­
walks are not required in villages, but are necessary in cities under section 3857, 
General Code. 

Such ordinances not being of a general nature, nor providing for improvements, 
need not be published. 

N alice of the proceedings requiring the construction of pavements must be 
given abutting owners under sections 3854, 3855, 3856 and 3857, General Code, in 
order to authorize the assessment of the cost of construction of sidewalks against 
abutting owners. 

CoLUMBUS, OHIO, November 5, 1914. 

HoN. \\'ALTER M. SCHOENLE, City Solicitor, Cincinnati, Ohio. 
DEAR SII} :-I have your letter of September 1, 1914, as follows: 

"There has been referred to this office for an opinion the question as 
to whether it is necessary to publish by advertisement in a newspaper an 
ordinance assessing the cost of construction of sidewalks where the owners 
are nonresidents and have failed to maintain a walk in front of their respec­
tive premises and the city has let the work to a contractor for completion. 
It has been suggested that your office has rendered an opinion upon this 
subject, but l have been unable to locate same and would be pleased to have 
you advise me with reference to the matter.'• 

The sections for consideration, in answer to your question, are: 

"When the council of a municipal corporation declares by resolution 
that certain specified sidewalks, curbing or gutters shall be constructed or 
repaired, the clerk of council shall cause a written notice of the passage 
of such resolution to be served upon the owner or agent of the owner of 
each parcel of land abutting on such sidewalk, who may be a resident of 
of the corporation, in the manner provided by law for the service of sum­
mons in a civil action, and shall return a copy of the notice with the time 
and manner of service indorsed thereon, signed by the officer serving it, 
to the director of public service in cities, and to council in villages which 
shall file and preserve it. 

"Section 3854. When the council of a municipal corporation declares 
by resolution that certain specified sidewalks, curbing or gutter's shall be 
constructed or repaired, the clerk of council shall cause a written notice of 
the passage of such resolution to be served upon the owner or agent of 
the owner of each parcel of land abutting on such sidewalk, who may be a 
resident of the corporation in the manner provided by law for the service of 
summons in a civil action, and shall return a copy of the notice with the 
time and manner of service indorsed thereon, signed by the officer serving 
it, to the director of public service in cities, and to council in villages 
which shall file and preserve it. 

"Section 3855. For the purpose of such service, if the owner is not a 
resident of the corporation, any person charged with the collection of 
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rents or the payment of taxes on such property or having general control 
thereof in any way, shall be regarded as the agent of the owner, and the 
return shall have the like force and effect as the sheriff's return on sum­
mons in a civil action. 

"Section 3856. If it appears in any such return, that the owner is a 
nonresident of the county, or that neither such owner, agent, or his place of 
residence could be found, publication of a copy of the resolution in a news­
paper of general circulation in the corporation, in the manner provided for 
service by publication of resolutions for street improvements, shall be deemed 
sufficient notice to such owner, but no publication of the resolution shall be 
necessary in the case of construction or repair of sidewalks, curbing and 
gutters where the notice is served upon the owner or agent as provided in 
the preceding two sections. 

"Section 3857. If such sidewalks, curbing or gutters are not con­
structed within fifteen days, or not repaired within five days from the 
service of notice, or completion of the publication, the director of public 
service in cities may do or have it done at the expense of the owner, and 
all such expenses shall be assessed on all the property abounding or abutting 
thereon. Such assessments shall be collected in the same manner with a 
penalty of five per cent. and interest for failure to pay at the time fixed by 
the assessing ordinance, as in cases of improvement. 

"Section 3858. No other or further proceedings for the construction 
or repair of sidewalks, curbing or gutters and levying assessments therefor, 
shall be necessary by the director of public service, than the proceedings 
required under this and the preceding four sections. In any case in which 
special assessments have been made on the property for all the cost of the 
construction or repair of sidewalks, curbing or gutters under such sections, 
such assessments, within the limitation of benefits and the limits of thirty­
three per cent. of the taxed value of the property shall be valid assessments 
upon such property. 

"Section 3859. If such sidewalks, curbing or gutters are not con­
structed within fifteen days, or not repaired within five days from the 
service of the notice, or completion of the publication, the council in vil­
lages may have it done at the expense of the owner and report the cost 
thereof to such owner. Such cost shall constitute a lien on the property 
abutting on such sidewalks from the elate it is so reported to the owner, 
and shall be paid by him to the treasurer of the municipality. If it is not 
paid within ten days from the time it was reported to such owner, the 
clerk in villages shall certify it, with a penalty of five per cent. thereon 
to the county auditor, who shall place it on the tax duplicate and collect 
such costs and penalties in the same manner as other taxes are collected." 

These sections, as I understand them, do not call for an assessing ordinance 
in the ordinary sense of that term. Section 3854 very clearly implies that a resolu­
tion declaring the necessity or determinatio~ to construct certain sidewalks, shall 
be passed; that the clerk shall give notice thereof in the manner provided by law 
for the service of summons, which can only be complied with by serving a copy 
of the notice of the passage of the resolution on the lot owner· or leaving a copy 
thereof at his usual place of residence. 

Section 3855 authorizes such service on an agent as defined in such section. 
If the owner is a nonresident and no agent upon whom service may be made can 
be found, then publication of notice of the passage of such resolution may be made 
as provided in section 3856. 
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From a consideration of these sections, I think it clear that no assessing ordi­
nance in the ordinary sense of that term is required, and the only requiren.ent as to 
publication is found in section 3856. This conclusion, to my mind, is made clear 
by section 3858, where it provides that "no other or further proceeding * * * 
shall be necessary under this and the four preceding sections. 

\Vhile this probably raises the question whether proper notice of the prelim­
inary proceedings has been given in your case rather than giving a categorical 
answer to the question propounded, yet I feel reasonably certain that it will meet 
all your wishes. 

1221. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

RIGHT OF TOWNSHIP TRUSTEES TO BORROW MOi\EY TO REFLEX­
ISH THE TOWNSHIP POOR FUND. 

The towuship trustees may not borrow money to replenish the towuship poor 
fund. E.rpenditures for the temporary relief of the poor are of such a character 
as to COIIstitute an exception to section 5660, Geucral Code, commo11ly known as the 
Bums law, so that when an obligation is thus created, a valid debt is inwrred for 
the payment of which money may be borrowed mzder section 5656, Gene"ral Code, by 
the tmstees. 

CoLUMnus, 0Hro, November 5, 1914. 

HoN. GEORGE D. KLIEN, Prosecuting Attorne:J•, Coshocton, Ohio. 
DEAR SIR :-Under date of September lOth you requested my opm10n as to 

whether or not township trustees may borrow money to replenish the poor fund. 
Replying thereto I beg to state that I know of no authority in the township 

trustees to borrow money for this purpose. The county commissioners have such 
authority with respect to the county poor fund under section 2434. General Code. 
but like authority does not seem to have been given to the township trustees who 
may only borrow money and create funds for specific improvements. However. 
the township is liable for the temporary support or "out-door relief" of all per­
sons having a legal settlement in the township, and otherwise qualified to receive 
such relief. This is made plain by sections 3476, 3478 and 3480, General Code, which 
provide as follows: 

"Sec. 3476. Subject to the conditions, provisions and limitations herein, 
the trustees of each township or the proper officers of each municipal cor­
poration therein, respectively, shall afford at the expense of such township 
or municipal corporation public support or relief to all persons therein who 
are in condition requiring it. 

"Sec. 3478. In an action to compel the support or relief of a pauper, 
or in an action based upon the refusal of such officers to afford support 
or relief to any person, it shall be a sufficient defense for the township 
trustees, or proper municipal officers to show that such person, during the 
period necessary to obtain a legal settlement therein has been supported in 
whole or in part by others with the intention to thereby make such per­
son a charge upon such township or municipal corporation. . The fact that 
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such person, during the period necessary to obtain a legal settlement therein, 
has been supported in whole or in part by others shall be prima facie evi­
dence of such intention. 

"Section 3480. \\'hen a person in a township or municipal corporation 
requires public relief, or the services of a physician or surgeon, complaint 
thereof shall be forthwith made by a person having knowledge of the fact 
to the township trustees, or proper municipal officer. If medical services 
are required, and no physician or surgeon is regularly employed by con­
tract to furnish medical attendance to such poor, the physician called or 
attending shall immediately notify such trustees or officers in writing that 
he is attending such person and thereupon the township or municipal cor­
poration shall be liable for relief and services thereafter renu~red such 
person," in such amount as such trustees or proper officers determine to be 
just and reasonable. If such notice be not given within three days after 
such relief is afforded or services begun, the township or municipal cor­
poration shall be liable only for relief or services rendered after notice 
has been given. Such trustees or officer, at any time may order the discon­
tinuance of such services, and shall not be liable for services or relief· 
thereafter rendered." 

So that it appears that the relief or support of the poor which falls properly 
to the lot of the township, as distinguished from the county, is an obligation fas­
tened by law upon the township and not merely a matter within the discretion of 
the township trustees. In other words, it is a duty and not a power. 

Under these circumstances I am of the ·opinion that it is competent for the 
township· trustees, when the township has been made liable for medical and other 
relief given to persons in straightened circumstances, qualified to receive poor re­
lief but not proper inmates of the infirmary, to borrow money under the pro­
visions of section 5656, General Code, which provides as follows: 

"The trustees of a township, the board of education of a school dis­
trict and the commissioners of a county, for the purpose of extending the 
time of payment of any indebtedness, which from its limits of taxation 
such township, district or county is unable to pay at maturity, may borrow 
money or issue the bonds thereof, so as to change, but not increase the 
indebtedness in the amounts, for the length of time and at the rate of in­
terest that said trustees, board or commissioners deem proper, not to ex­
ceed the rate of six per cent. per annum, payable annually or semi-an­
nually." 

In other words the relief and support of the poor constitute activities for 
which township trustees may Ia wfully make expenditures of such public moneys 
without being subject to the provisions of section 5660, General Code. That is to 
say, it would not be a defense against an action to compel the support of a pauper 
that there is no money in the treasury of the township available for that purpose 
for section 3478 specifies what shall be a sufficient defense, and section 3480 spe­
cifies the circumstances under which liability arises; so that any expenditures con­
tracted for by the township trustees after the township has been made liable by 
proper proceedings under section 3480, General Code, cannot be avoided because 
of failure of the clerk to certify that the necessary money was in the treasury as 
required by section 5660 for contracts generally. 

One distinction must be carefully observed in borrowing money under section 
5656. The trustees may not create a fund and then disburse it as occasion re­
quires; they must become indebted to particular individuals on account of specific 
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transactions ; then to pay these debts the trustees may borrow money under the 
section cited. 

\Vhile, therefore, I can find no authority in the township to borrow money to 
replenish the poor fund as such, I am of the opinion that any liabilities which the 
township has incurred by proceedings under the poor law, may be discharged by 
borrowing money under section 5656, General Code. 

1222. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

THE STATUTES AUTHORIZING TOWNSHIP TRUSTEES, UNDER CER­
TAIN CIRCUMSTANCES, TO LEVY CERTAIN TAXES FOR ROAD 
PURPOSES REMAIN IN FORCE GENERALLY. 

The statutes authorizing the township trustees, under certain circumstances, to 
levy certain taxes for road improvement purposes, remain in force generally, not­
withstanding the enactment of the Smith law, although the special limitation upo11 
the tax authorized by the original statute lzas been supplanted by the Smith law 
limitations; and in particular that this tax must be levied subject to the ten-mill 
limitation law. 

CoLUMBUS, OHIO, November 5, 1914. 

HoN. JoNATHAN TAYLOR,.City Solicitor, Akron, Ohio. 
DEAR SrR :-In your let~er of October' 3rd, previously acknowledged, you request 

my opinion upon the following question: 

"Under favor of section 7019 of the General Code, is the six-mill levy 
therein referred to still in force in view of the Smith tax law? If it is in 
force, may the levy be within the ten mills or over the ten mills provided 
by that act?" 

Said section 7019, General Code, provides as follows : 

"The board of trustees of a township may levy and assess upon the 
taxable property, of such township, a tax not exceeding six mills in any one 
year upon the dollar valuation of the taxable property therein, in addition 
to other taxes authorized by law, for the purpose of i~proving by macad­
amizing and graveling the public highways in the township, as it deems 
expedient or necessary." 

The Smitq one per cent. law, consisting of sections 5649-1 and 5649-5b, inclusive, 
was enacted after section 7019 and its companion sections, the one group of sections 
being last amended in 1904 and the other being enacted in 1911 and last amended in 
1913. 

Under section 5649-3a of the General Code, a·part of the Smith law, the lim­
itation upon the rate of taxation for township purposes is two mills; under other 
sections of the same law the aggregate limitation for all purposes in any taxing 
district is ten mills, exclusive of interest and sinking fund levies of a certain 
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kind, and fifteen mills for all purposes excepting certain state levies and certain 
emergency levies. 

I think it is clear that there is an irreconcilable inconsistency between the 
Smith law and section 7019, General Code, which can only be resolved by regarding 
the latter as impliedly amended. I do. not think th.at the Sm.ith law had the effect 
of repealing section 7019, General Code. To say that the Smith law, by implica­
tion, repealed all sections authorizing the levying of taxes which were partially 
inconsistent with it, would be to hold that it destroyed every vestige of levying 
power committed to local agencies by statutes previously enacted. Such was ob­
viously not the legislative intention which is evinced particularly by section 5649-3 
of the Smith law since repealed. Said section provided in effect that the maximum 
limita"tions existing under previously enacted statutes should be reduced or changed 
so that the limitation under the Smith law should be the amount that would have 
been produced by a levy on the 1910 duplicate at the rate formerly in force. 

In other words, the purpose of the Smith law was not to destroy the levying 
power but to impose new limitations. Therefore, the former statutes are not to be 
regarded as repealed but merely as amended so as to strike out the former limitations 
and to substitute those imposed by the Smith law. 

I am of the opinion that sectiqn 7019, General Code, is still in force in so far 
as it authorizes township trustees to levy a tax for the purpose therein stipulated, 
and under the circumst~nces referred to in the related sections; but I am further 
of the opinion that the levy thus made must be brought within the ten mill lim­
itation of the Smith law which in pres.ent section 5649-2 (103 0. L., 552) is pro­
vided for as follows : 

''Except as otherwise provided in section 5649-4 and section 5649-5 of 
the General Code, the aggregate amount of taxes that may be levied on 
the taxable property in any county, township, city, village, school district or 
other taxing district, shall not in any one year exceed ten mills on each 
dollar of the tax valuation of the taxable property of such county, town­
ship, city, village, school district or other taxing district for that year, and 
such levies in addition thereto for sinking fund and interest purposes 
as may be necessary to provide for any indebtedness heretofore incurred 
or any indebtedness that may hereafter be incurred by a vote of the peo­
ple." 

I think there is no question that this language is comprehensive, and that it is 
intended to, and does, embrace levies for purposes, such as those referred to in 
section 7019, General Code. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 
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1223. 

NOTES MAY NOT BE ISSUED BY A VILLAGE IN ANTICIPATION OF 
THE COLLECTION OF THE SPECIAL TAX AUTHORIZED BY SEC­
TION 4362, GENERAL CODE, TO DEFRAY PARTIALLY THE EX­
PENSES OF OPERATING A l\IUNICIPAL WATERWORKS PLANT. 

Notes may not be issued by a village in anticipation of the collection of the 
special tax authorized by section 4362, General Code, to defray partially the expense 
of operating a municipal waterworks plant. No authority whatever exists to bor­
row money for the purpose of paying the running expenses of a waterworks plant, 
or supplying a deficiency in the waterworks fund, otherwise than through the is­
suance of deficiency bonds upon a vote of the electors, which is not considered in 
the o pillion. 

CoLUMBUS, OHIO, November 5, 1914. 

HoN. T. B. WILLIAMS, Village Solicitor, New Lexington, Ohio. 
DEAR SIR :-1 acknowledge receipt of your letter of October 12th, requesting 

my opinion upon the following questions: 

"1. May a levy made by a village council for the running expenses of a 
municipal waterworks system, which is not self-sustaining, be made the 
basis of the issuance of notes in anticipation of the collection of taxes 
under section 3913, General Code? 

"2. In case money can be borrowed in this way on behalf of the cor­
poration, should the notes be issued by the council or by the board of 
trustees of public affairs; or is the board of trustees of public affairs 
authorized to borrow money for the purpose of supplying deficiencies in 
the waterworks fund independently of the authority found in section 3913, 
General Code? 

"3. In case council has authority to borrow money in the manner re­
ferred to, may the money so borrowed be placed in the waterworks fund 
to be disbursed by the trustees of public affairs?" 

Authority to make the levy in question is found in section 4362, General Code, 
which provides as follows : 

"When waterworks and electric light plants or either of them are 
owned and operated by a village which receives its street lighting and fire 
protection therefrom and the proceeds from the operation of such plant or 
plants is insufficient to pay the expenses of operating such plants or either 
of them, the council may levy a tax not to exceed five mills on each dollar 
valuation of the taxable property listed for taxation in such village, real 
and personal, to pay the running expenses and extensions made thereto 
after applying the proceeds therefrom, which tax shall be in addition to all 
other taxes authorized by law." 

Section 3913, General Code, about which you inquire, provides as follows: 

"In anticipation of the general revenue fund in any fiscal year, such 
corporations may borrow money and issue certificates of indebtedness there­
for, signed as municipal bonds are signed, but no loan shall be made to 
exceed the amount estimated to be recived from taxes and revenues at the 
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next semi-annual settlement of tax collections for such fund, after deduct­
inJ all advances. The sums so anticipated shall be deemed appropriated for 
the payment of such certificates at maturity. The certificates shall not run 
for a longer period than six months, nor bear a greater rate of interest 
than six per cent., and shall not be sold for less than par with accrued in­
terest." 

The first question encountered is as to whether or not the special tax provided 
for in section 4362 constitutes a part of the "general revenue fund" within the pur­
view of section 3913. This question has not been, so far as I am able to ascer­
tain, determined by judicial interpretation. In the absence of such interpretation 
I think section 3913 should be given a rather strict and literal construction. 

It will be observed that the section, by clear implication, recognizes the exis­
tence of tax collections other than for the general revenue fund, for it speaks of 
the "tax collections for such fund," referring to the general revenue fund which 
has been previously mentioned in that section. Therefore, it cannot be said that 
any and all taxes which might be levied on the general duplicate of a municipality 
would constitute sources of the "general revenue fund" referred to in the section. 

Surely, then, ii there are taxes other than taxes for the general revenue fund, 
the tax authorized by section 4362, General Code, is such a tax. This is a special 
tax in every sense of the word. It is limited by a special rate limitation and its 
application is specifically provided for. Therefore, I am of the opinion that the 
proceeds of the tax authorized by section 4362, General Code, do not constitute a 
part of the general revenue fund of a municipality; in consequence of which hold­
ing it follows that the special tax authorized by section 4362, General Code, can­
not be anticipated by the issuance of certificates of indebtedness under authority 
of section 3913, General Code. 

This conclusion, disposes of all the questions which you ask except the one with 
respect to the power of the board of trustees of public affairs to borrow money 
for the current expenses of the waterworks, which, as you state it, does not involve 
an interpretation of section 2913, General Code. This question for the present pur­
pose may be extended so· as to embrace the question as to whether or not there 
is any authority in any municipal tribunal to borrow money to meet deficiencies in 
the waterworks fund. 

From a consideration of this question section 3931, General Code, may be elim­
inated for your purposes. It provides for the issuance of deficiency bonds, but 
such bonds can only be issued upon the approval of the electors at a regular or 
special election. The manner in which you have asked your question indicates 
that you wish to be advised as to the existence of authority to issue bonds or 
notes otherwise than upon the approval of the electors. Section 3974, General Code, 
which I need not quote, refers to borrowing money to defray the expenses of the 
management of a waterworks, but does not itself confer authority to borrow such 
money. 

In short, I am unable to find any authority whatever to borrow money on be­
half of the village for the purpose about which you inquire. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1224. 

RIGHT OF THE DIRECTOR OF PUBLIC SERVICE, OR A COUXCIL OF 
THE :\IUXICIPALITY, TO CONTRACT \VITH A PROPERTY 0\VXER 
FOR THE COXSTRUCTIO~ OF A SAXITARY SEWER FR0:\1 HIS 
PROPERTY. 

A contract may 110t be made by the director of public service, or the council of 
the municipality, with a property owner for the constructiou of a sanitary sewer 
from his property, and for its benefit, the same to be paid out of the general fund 
of the municipa/it:y, or a bond issue thereof, unless it be out of a bond issue for 
the share of the municipality or iu anticipation of the collection of assessments, 
made as provided by law. 

CoLUMBUS, OHio, November S, 1914. 
HoN. FRANK ]. DooRLEY, City Solicitor, Sidney, Ohio. 

DEAR SIR :-In your letter of October 6, 1914, you inquire: 

"\Vould it be proper for the director of public service to contract with 
a property owner so that the property owner is to install a sewer in the 
street so as to benefit his p~operty. The property owner agrees to pay for 
the cost of putting in the sewer but to hold said cost as a charge against 
the city, the city to pay it from either a proposed bond issue or from the 
general' fund of next year?" 

You state in your letter of October 14, 1914, that the cost will be under $SOO.OO. 
There are two insurmountable difficulties in the way of doing this in the man­

ncr suggested. The first is, there being no money in the treasury to meet the obli­
gation of the proposed contract, it will not be possible to make and file the cer­
tificate required by section 3806, G. C. The second is that under your statement 
"to contract with a property owner so that the property owner is to install a sewer 
in the street so as to benefit his property." This would be nothing more or less 
than the construction of a private sewer at public expense, for which there is 
neither precedent nor authority. 

It has been suggested that the city is acting under section 3647, G. C., and not 
under section 3&71, and that the action of the city is justified by the case of R. R. 
Co. vs. City, 40 0. S., 155. 

Section 3647 is a general grant of power 
to how it may be carried out. Section 3871 
may be done. 

without any direction or provision as 
designates the manner in which this 

The case presented in 40 0. S., ISS, was very different from that now for con­
sideration; in ·that case a sewer was constructed as, or as part, of a street im­
provement prior to the adoption by the council of Hartwell of a sewer system, and 
the court held that it might be clone; that is, that the adoption of a sewer system 
was not a condition precedent to the construction of a sewer as part of a street 
improvement, and assessing the cost of the same against abutting owners. 

An examination of this case will develop that it holds that the council of Hart­
well, to use the language of Nash, }., "proceeded to exercise the power conferred 
by paragraph 21, section 199, and in substantial compliance with the provisions of 
chapter 49, :\lunicipal Code." 40 0. S., 1S6. 

Being of the opinion that the sewer as you describe it is not a public but a 
private matter, I am of opinion that the cost thereof may not be paid out of the 
general revenue fund of the city nor out of a bond issue, except it be a bond issue 
to pay the city's share of, or is;ued in anticipation of assessments, as provided by 
our :\funicipal Code. Yours very truly, 

TIMOTHY S. HOGAN, 
Attomey General. 
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1225. 

A ~IUXICIPALITY ~JAY XOT ADVERTISE FOR BIDS ON A PROPOSED 
DIPROVDIEXT, AFTER HA VIXG OFFERED llOXDS FOR SALE, AXD 
RECEJVIXG XO BIDS THEREFOR, AXD WHERE THE COXTRACTOR 
WOULD AGREE TO TAKE THE BOXDS AS A PART OF HIS CON­
TRACT. 

A 1111111icipality having offered bonds for sale and received H'J bids therefor, 
may not advertise for bids on tlze proposed improvement and enter into an agree­
ment u:itlz the lowest bidder to take such bauds or procure a purchaser for tlze same, 
as a condition or part of his contract. 

CoLUMBUs, OHIO, November 5, 1914. 

HoN. \V1>L ]. MEYER, City Solicitor, New Boston, Ohio, Portsmouth, Ohio. 
DEAR STR :-1 have your letter of October 8, 1914, in which you state and in­

'luire: 

"Several months ago, at an election on the question of issuing $42,-
000.00 bonds for the purpose of installing a water supply system, there was 
a majority of votes cast in favor of the proposition to issue bonds. There­
upon, council advertised the bonds for sale, and the advertisement called 
for bids about the first of August, at which time, as matters turned out, 
the bond market became unsettled, with the result that no bids were re­
ceived by the village. Attempts to dispose of the bonds at private sale 
have proved fruitless so far. 

"The plan which council is now considering is that of going ahead, ad­
vertising for bids for the work, and then when the time comes, state to 
the contractor who puts in the lowest bid that the work can be awarded to 
him only on condition that he arrange for the sale of the bonds either to 
himself or to some other person. The plan outlined was suggested to the 
council by a local contractor, who says that he is willing to put in a bid 
on the work with the understanding that if he is the low bidder he will ar­
range for the sale of the bonds through some of the banks here." 

In my opinion, to advertise for bids on a contract for construction of the con­
templated waterworks in the usual and formal manner, and after receipt of the bids 
to attach a condition that the contractor should either take the bonds himself or ar­
range for their sale to a third person, would be beyond the power of the village 
council and result either in taking advantage of the c,ontractor if he was ignorant 
of what was coming, or if he knew of it, giving him the opportunity to formulate 
his hid for the work so as to compensate him for trouble in taking and handling, 
or selling the bonds. 

Looking at the matter in the first light and it falls little, if any short of de­
ceiving bidders and from the second point of view, it works out a sale of bonds 
in a manner unauthorized by law, and permits a sale for a sum less than par and 
accrued interest, which is the minimum fixed in the statutes. 

From any point of view suggesting itself to my mind, I cannot indorse the 
course suggested and feel well satisfied that great trouble might be encountered in 
any attempt to sell the bonds other than by advertising in the usual way, to the 
industrial commission. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Genera/. 
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1226. 

RIGHT OF THE BOARD OF EDUCATIOX TO BORROW f.IOXEY U?\DER 
SECTION 5656, GENERAL CODE, TO PAY OBLIGATIONS INCURRED 
FOR f'URNISHlXG THE TRAXSPORTATIOX OF PUPILS, WHICH 
THE LA \V REQUIRES TO BE FURXISHED. 

A board of education may borrow money under section 5656, General Code, to 
pay obligations incurred in furnishing the transportation to pupils which the law 
requires to be fumished, such expense being a charge against the district, regard­
less of the existence of sufficient funds in the district treasury, and the contract for 
transportation being at least the nature of an employment contract. 

It is not a condition precedent to the exercise of power under said section that 
previously inwrred floating or funded indebtedness has been created under the 
same section, that is, it is not necessar:v that the one debt shall be extinguished be­
fore the time of payment of the other is extended. 

CoLUMBUS, OHIO, November 5, 1914. 

HoN. CHEEVER 'vV. PETTAY, Prosecuting Attomey, Cadi:::, Ohio. 
DEAR SIR :-1 have acknowledged receipt of your letter of September 24, de­

'cribing the situation in certain school districts in your county and requesting my 
opinion upon two specific questions of law as follows: 

"1. May a board of education borrow money under section 5656, Gen-
eral Code, to pay for the transportation of pupils? . 

"2. May a board of education, which has in the past been obliged by 
its limits of taxation to borrow money to pay the salaries of teachers, con­
tinue to borrow money for this purpose without paying the loan already 
made?" 

You refer in your letter to my opinion to the effect that under section 5656, 
Gener.al Code, money may be borrowed by the board of education to pay its teach­
ers. This opinion is founded upon the fact that a board of education· may enter 
into a valid contract for the employme.nt of a teacher without the presence of the 
money in the treasury as required for other contracts by section 5660, General Code. 
In other words, under the provisions of section 5661, General Code, contracts au­
thorized to be made by boards of education "for the employment of teachers, officers 
and other school employes," are exempt from the prohibition against entering 
into any contracts involving the expenditure of money unless the clerk first certifies 
that the amount required fo; the payment thereof is in the treasury, etc., which 
prohibition is made in section 5660, General Code. 

Having the power, then, to make a valid contract regardless of the presence 
of the necessary funds in the treasury, it follows that when services are rendered 
under such a contract a valid indebtedness against the school district arises. The 
power to borrow mopey under section 5656, General Code, is broad enough to pro­
vide for any case in which an indebtedness, which from its limits of taxation, the 
school district is unable to pay at maturity, exists. 

Whether or not the money may be borrowed to pay for the transportation of 
pupils depends, therefore, upon the further question as to whether a contract for 
such transportation is a contract for the employment of a 'ischool employe" within 
the meaning of section 5661, General Code, as well as upon any other fact that 
might make such transportation a legal obligation of the district, notwithstanding 
the limitations of ..,..,.tion 5660, General Code. 
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The sections requiring transportation are sections 7730 and 7731, General Code, 
as amended 104 0. L., 139. They provide as follows: 

"7730. The board of education of any rural school district may sus­
pend any or all schools in such village or rural school district. Upon such 
suspension the board in such village school district may provide and in 
such rural school district shall provide for the conveyance of the pupils 
attending such schools to a public school in the rural or village district, or 
to a public school in another district. * * * 

"Sec. 7731. In all rural and village school districts where pupils live 
more than two miles from the nearest school the board of education shall 
provide transportation for such pupils to and from such school. The trans­
portation for pupils living less than two miles from the school house, by 
the most direct public highway shall be optional with the board of educa­
tion. \Vhen transportation of pupils is provided, the conveyance must pass 
within one-half mile of the respective residences of all pupils, except when 
such residences arc situated more than one-half mile from the public road. 
\Vhen local boards of education neglect or refuse to provide transportation 
for pupils, the county board of education shall provide such transportation 
and the cost thereof shall be charged against the local school district." 

I would be of the opinion that if transportation were provided for by the hir­
ing of a team and driver, the contract would be only for the employment of a 
school employe within the meaning of section 5661, General Code. It is at least 
clear that if the local board of ·education neglects or refuses to provide transporta­
tion and the same is provided by the county board of education and the cost thereof 
is charged against the local school district, the charge against the district will con­
stitute a legal indebtedness of the district within the meaning of section 5656, Gen­
eral Code. 

It being at least clear, then, that the board of education may borrow money to 
pay a charge against the district on account of transportation when the same is 
made by the county board of education, and it being reasonably clear at least that 
a contract for furnishing transportation would be a contract of employment, I am 
of the opinion that a local board of education has power under section 5656, Gen­
eral Code, to borrow money for this purpose to the extent that transportation may 
be required by law. However, as pointed out in my opinion respecting the exercise 
of the borrowing power for the purpose of paying teachers, it is not competent 
under this section to borrow money and thus to create a fund in advance. The 
contract must be made with the person who is to provide the transportation and a 
liquidated liability, under the contract, must be incurred before section 5656 becomes 
available. This distinction should be carefully observed. 

In answer to your second question r may say that the authority of a board of 
education to borrow money or issue bonds for the purpose of funding a floating 
debt is not expressly, at least, made to depend upon any condition other than that 
such a debt exists. It is not required of the board of education that it first pay 
one debt before it extends the time of payment of another. ~or could such a re­
quirement be effective in the nature of things so long as boards of education are re­
quired to conduct schools according to a certain standard, and are permitted in 
so conducting them to incur obligations without regard to their financial ability to 
pay them. There would seem to be no public policy which would require an ar­
bitrarily forced interpretation of the statutes authorizing the refunding of the in­
debtedness so as to make power to refund one indebtedness contingent upon the 
payment of an earlier indebtedness which had been previously refunded or funded. 
If it were the policy of our statutes to avoid cumulative extension and refunding 
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of indebtedness, that policy would be expressed in a statute denying the authority 
to create an original indebtedness until a previously existing funded indebtedness 
had been provided for, or in a statute elevating tax limitations so as to permit the 
payment of such a previously funded indebtedness. \Ve do not have any such 
statutes, however, but on the contrary the statutes requiring a certain. standard of 
efficiency in the conduct of public schools tend, under the tax limitation statutes, 
to a precisely opposite result. 

I know of no constitutional provision or implied limitation that would either 
make the joint effect of the statutes commented upon unconstitutional or compel 
such a forced construction of them as to_ deny the power to refund a valid debt 
simply because a debt of a similar nature previously incurred and then funded or 
refunded, had not been paid. If there should come a time when a school district 
should find itself in an impossible situation, financially speaking, the legislature 
would _doubtless afford appropriate relief and at the present time all that can be 
said is that it is presumed that such relief will be forthcoming at the proper time. 
In the meantime other remedies are available for the alleviation of the situation. 
The aid which the state affords a weak school district, the new school supervision 
laws enabling county boards of education to adjust boundaries of rural and village 
school districts, and the new tax assessment laws providing means of bringing local 
tax duplicates up to the standard contemplated by the constitution, would seem to 
point a way to a solution of such problems without recourse to the extreme remedies 
hereinbefore mentioned. 

1227. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHEN LANDS WERE SOLD AT JUDICIAL SALE IN THE MONTH OF 
:\IARCH, 1914, THE TAXES FOR 1914 ARE NOT PAYABLE FRO:\I THE 
PROCEEDS OF THE SALE. 

When lands were sold at judicial sale in the month of March, 1914, the taxes 
for the year 1914 are not payable from the proceeds of the sale, but must be paid 
by the purchaser. 

CoLuMBUs, OHIO, November 5, 1914. 

HoN. HoMER E. JoHNSON, Prosecuting Attorney, Marion, Ohio. 
DEAR SIR :-In your letter of October 12th, previously acknowledged, you re­

quest my opinion upon the following question: 

"A parcel of real estate was sold on the 25th day of March, 1914, by 
an administrator, under proceedings to sell real estate to pay the debts of 
the decedent. Should the taxes for the year 1914, which under the statute 
are a lien against the real estate as of the first Monday of February, 1914, 
be paid by the administrator or by the purchaser_ at the judicial sale?" 

The lands being sold by the administrator irr the proceeding above described, 
the statute which governs the distribution of the proceeds of the sale is section 
5692, General Code, which provides as follows: 

"When lands so held by tenants in common are sold upon proceedings 
in partition, or taken by the election of any of the parties to such proceed­
ings, or real estate is sold at judicial sale, or by administrators, executors, 



ATTORNEY GENERAL. 1397 

guardians, or trustees, the court shall order the taxes and penalties, and the 
interest thereon against such lands, to be discharged out of the proceeds of 
such sale or election." 

In Hoglen vs. Cohen, 30 0. S., 436, this statute was interpreted, and it was 
held that the annual taxes levied upon real estate, payable out of the proceeds of 
judicial sale thereof, are those taxes which stand charged upon the duplicate of the 
county; and that as to taxes, the lie.n of which has attached prior to the date of 
sale, but as to which no charge has been made on the duplicate, a judicial sale has 
not the effect of discharging the lien and the purchaser must take the land subject 
to the lien for taxes. This decision was followed in l\iakley vs. Whitmore, 61 
0. S., 587, and must be accepted as the present law of the state, the phraseology 
of the statutes involved not having been altered in the mean time. 

Therefore, upon the question submitted by you, I am of the opinion that the 
administrator should not pay the taxes on the real estate in question and that the 
same constitute a charge against .the land itself which the purchaser at the judicial 
sale must discharge in order to protect his property. 

1228. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

POWER OF MUNICIPAL BOARD OF HEALTH TO REGULATE THE 
KEEPING OF POULTRY. 

1. A municipal board of health has power to regulate and control coops and 
houses for keeping and sheltering domestic fowls and preventing them from becom­
ing nuisances. 

2. Whether it has power to prevent domestic fowls from rzmuing at large in 
the streets, lanes and public places of the municipality, but it has not power to pro­
hibit domestic fowls from running at large on the owner's premises, or on another's 
premises with his consent. 

3. Where the legislature affixes a penalty for a violatio1t of an order or regu­
latioll of the board of health, such board has no power to prescribe a different pen­
alty, and if it attempts to do so, its effort is void. 

CoLUMBUS, OHio, November 5, 1914. 

HoN. R. D. WICKHAM, City Solicitor, Norwalk, Ohio. 
DEAR SIR :-1 have your letter of August 24, 1914, enclosing a copy of a reso­

lution of your board of health, together with an inquiry as to the power of such 
board to pass and en force the same. 

The resolution is as follows: 

"A RESOLUTION 

"Regulating the keeping of fowl or fowls. 

"Be it Resolved by tlze Board of Health of the City of Norwalk, Ohio, as 
follows, to wit: 

"Section 1. That the board of health regulations of the city of Nor­
walk, 0., heretofcre adopted by the council of general ordinances of said 
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city, passed and approved :March 21, 1911, be supplemented by the sections 
following and designated sections 553a, 553b, 553c. 

"Sec. 553a. No person shall, without obtaining a permit from the board 
of health, allow any domestic fowl or fowls to occupy any building, en­
closure or place as a coop, or roosting place within fifty feet from any well, 
residence, church or school building, or any building which is used or 
occupied as a workshop, office or factory, or within twenty-five feet of any 
public street, avenue or any public grounds of the city, or. within ten feet 
of any. barn or stable occupied by any other person than the owner of said 
fowl or fowls except as herein is further provided. 

"That when in the judgment of the board of health of said city, the 
public health will not become jeopardized, a permit may be granted by the 
proper committee to keep poultry as aforesaid and hereinafter provided, 
within less distance than fifty feet; but every permit so granted under this 
standing order, shall expire on the 31st day of December next after elate 
of issue, unless sooner revoked by said board of health for cause which 
was not apparent at the time of issuing said permit, and all permits 
issued under this standing order must be placed in a frame and tacked in a 
conspicuous place in which said fowls are kept. 

"Moreover, without reference to distance limitation, no person 
shall allow any domestic fowl or fowls to occupy any building, enclosure 
or place as a coop or roosting place until the location of such coop or 
roosting place has been approved by the board of health; provided that the 
restrictions of this standing order shall not be held to apply to a temporary 
coop, occupied by a single brood of very young poultry while under the 
care of a brooding fowl, or to the parent fowl while rearing her young; 
but every temporary coop shall, during occupancy, be either removed to a 
new location or thoroughly cleaned once each week, and as· much oftener in 
any case as the board of health may require, and no person shall permit 
any such fowl or fowls to run at large either on his or her premises or on 
the premises of any other person, or on the streets, avenues or other pub­
lic grounds of the city between the elates of April 1st and ~ovember 1st. 

"Sec. 553b. ·whoever violates the provisions of the next preceding three 
sections shall be fined in a sum not exceeding ten dollars nor less than one 
dollar for each offense. 

"Section 2. That this resolution shall be in force upon its passage and 
publication. 

"Passed July 28, 1913. 

"Attest: GEO. H. MARTIN, Clerk." 

"EDGAR G. MARTIN, 

"Preside11t of Board of Health. 

It will be observed that this resolution is to supplement former action of the 
board "by the sections following and designated as sections 553a, 553b, 553c," and 
that no such section as 553c is found in the resolution. 

The code sections necessary to consider are sections 4413, 4414 and 4421, which 
read as follows: 

"Section 4413. The board of health of a municipality may make such 
orders and regulations as it deems necessary for its own government, for 
the public health, the prevention or restriction of disease, and the prevention, 
abatement or suppression of nuisances. Orders and regulations not for 
the government of the board, but intended for the general public, shall be 
adopted, advertised, recorded and certified as are ordinances of municipali-
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ties, and the record thereof shall be given, in all courts of the state, the 
same force and effect as is gi\·en such ordinances. 

"Section 4414. \\'hoever violates any provision of this chapter, or any 
order or regulation of the board of health made in pursuance thereof, 
or abstructs or interferes with the execution of such order, or wilfully or 
illegally omits to obey such order, shall be fined not to exceed one hundred 
dollars or imprisoned for not to exceed ninety days, or both, but no person 
shall be imprisoned under this section for the first offense, and the prosecu­
tion shall always be as and. for a first offense, unless the affidavit upon 
which the prosecution is instituted, contains the allegation that the offense 
is a second or repeated offense. 

"Section 4421. The board of health may also regulate the location, 
construction and repair of yards, pens and stables, and the use, emptying 
and cleaning thereof, and of water closets, privies, cess pools, sinks, plumb­
ing, drains or other places where offensive or dangerous substances or 
liquids are or may accumulate. * * *" 

These sections very clearly authorize the board of health to pass regulations 
of the character of the one in question, because it will be conceded that while all 
chicken coops and houses arc not nuisances, they may readily become so by lack of 
care and attention. Generally speaking, therefore, the resolution is authorized. 
However, this resolution does not end with provisions as to location and cleanli­
ness of houses in which fowls are kept or roosted, but goes further to the extent 
of prohibiting "such fowl or fowls from running at large either on his or her 
premises, or on the premises of any other person, or on the streets, avenues or 
other public grounds of the city, between the dates of April 1st and Xovember 1st." 

That there is power to prohibit fowls from running at large, although doubted, 
may be conceded, this resolution does not stop with a prohibition of running at 
large, i. e., off the owner premises, but also prohibits them from running at large 
on the premises of the owner or on that of any other person. So long as each 
individual has a right to so use his own property as he desires, and such use does 
not interfere with the rights of others, the latter inhibition is doubtful, to say the 
least. 

I am of the opinion that so long as the rights of the public and adjacent pro­
prietors are not interfered with, that it is not within municipal power to prohibit 
an owner of property from permitting his fowl to run at large on his own premises. 

The policy of this state jn regard to animals running at large, is found in sec­
tions 5806 to 5823, G. C., inclusive. From them may be ascertained the character 
of animals prohibited from running at large and the places where they may not be 
permitted and the history of these sections develop the fact that with the exception 
of geese, domestic fowls are not to be found in the prescribed list, and no effort 
has ever been made by the legislahtre to prohibit an owner from allowing his ani­
mals to roam at large on his own premises, or upon the premises of another, with 
such others consent. 

I do not feel like sending this opinion out without calling attention to the fact 
that the word "inclosed" as used in section 5809, is an apparent typographical error; 
in the revised statutes and in all enactments prior to the General Code, the word 
used was "uninclosed," "off the owner's premises" or other words of similar import. 

Section 553h provides a penalty for violation of the preceding regulations. Sec­
tion 4414, supra, does the same. The legislature having acted on the subject, is it 
within the power of the hoard of health to affix a penalty also? It will be ob­
served that section 4414 presents a penalty of a fine not to exceed $100.00, or not 
to exceed 90 days' imprisonment, or both. This regulation prescribes a fine of not 
more than $10.00, nor less than $1.00, for each offense, thereby eliminating the im-
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prisonment found in the statute and fixing a minimum of $1.00 fine where the 
statute provides no minimum. This resolution in prescribing a minimum, not to be 
found in the statutes, and ·in eliminating imprisonment, fails to conform to the 
statutes, and I am of the opinion, therefore, that section 553b is invalid and can­
not be enforced. 

This, it must be observed, does not let offenders against the regulation go free, 
but leaves their prosecution to the board, and punishment as prescribed by the leg­
islature. 

1229. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

A COUNTY AUDITOR IS NOT ESTOPPED FROM RECOVERING MONEY 
PAID OUT BY HIM ACCORDING TO THE RULE OF THE BUREAU 
OF I"NSPECTION AND SUPERVISION OF PUBLIC OFFICES WHEN 
A DIFFERENT RULE IS SUBSEQUENTLY DECIDED BY THE SU­
PREME COURT. 

If a county auditor, in making settlement wizen the salary law was enacted, does 
so in accordance with the ruling of the bureau of inspection and supervi_sion of 
public offices, and the supreme court subsequently decides that a different rule should 
be adopted which would have entitled auditor to retain for himself a greater amount 
of money than he did, /ze is not estopped from recovering the· difference. 

CoLUMBUS, OHIO, November 6, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of July 24, 1914, you wrote as follows: 

"Under date of January 4, 1913, we called your attention to the case 
of Will R Lewis vs. State, ex rei., Stilwell (No. 12881 in the Supreme 
Court) in which it was held that county auditors in office February, 1907, 
were entitled to three-fourths of the fees accruing on the February, 1907, 
settlement, and that one-fourth of such fees should be paid into their re­
spective fee funds. We inquired whether, applying the principle laid down 
in this case, a county auditor whose term expired the third Monday of 
October, 1904, was entitled to a pro rata share of the fees accruing on 
the February, 1905, settlement, based as the time from August 15th to 
the third Monday of October, 1904, is to the time from the third Monday 
of October, 1904, to February 15th, 1905. In answer to this question, you 
replied in an opinion to this department, dated l\Iay 19, 1913, that such 
claims are barred by the statute of limitations. 

"We now desire your opinion as to whether or not a county auditor 
in office in February, 1907, is entitled to receive any payments due him, in 
accordance with the decision in the above case, over and above what he 
actually received, settlement having been made by dividing the February, 
1907, settlement fees pro rata as the time from the third Monday of October 
to January 1, 1907, is to the time from January 1, 1907, to February 15, 
1907 (that being the ruling of the fee commission which considered the 
February, 1907, settlement fees to be compensation for the one-half of the 
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official year beginning the third :\Ion day of October), provided he com­
menced suit against the county for the recovery of such payments within 
six years after February 15, 1907." 

The right of the county' auditor in question to three-fourths of the fees accru­
ing on the February settlement, such amount being the portion which the period 
from August 15th to January 1st, bears to the period from August 15th to Feb­
ruary 15th, is settled by the decision, above referred to, of Lewis vs. State, ex rei. 

According to your statement of facts the auditor received a less amount by 
reason of the fact that he was paid, in accordance with the custom then in vogue, 
such portion of the fees of the February, 1907, settlement, as the period from the 
third :\Ionday of October to the first day of January, bore to the period from the 
said third :\Ionday of October, 1906, to the third :\londay of April, 1907. 

In my opinion of :\lay 19th, I held that claims of this nature are subject to the 
bar of the statute of limitations. In the case in question, however, the auditor 
brought suit within the six-year limitation, and the question of bar by the statute of 
limitations, is, therefore, avoided by him. It has been suggested to me, however, 
that a question arises by reason of the auditor's acquiescence with respect to the 
custom then in vogue, and that, by voluntarily paying the balance, which, in ac­
cordance with the supreme court's decision, was due to him, into the fee fund, he 
thereby estopped himself from claiming such balance and is now precludl!d, by rea­
son of his voluntary payment, from recovering this balance. 

I am unable to find any authority whatever which is precisely in point upon 
the situation presented. The following cases, however, may be presented as hav­
ing some bearing: 

"Inspectors of customs are appointed by the secretary of the treasury, 
at a designated compensation of less than $3.00 per day. When paid they 
are compelled to receipt in full therefor. 

"I. \Vhen a statute (Rev. Stat., Sec. 2733) creates an office, prescribes 
its duties and fixes its compensation, the appointing power has no control 
over compensation, either to increase or diminish it. 

"II. The Revised Statutes (Sec. 2733) fixed the pay of inspectors of 
customs, and of 'others performing the duties of inspectors of customs' 
(Sec. 2738) at $3.00 'for every day he shall actually be employed;' and an 
inspector, or person acting as such, may recover this, though by the terms 
of his appointment he was to receive less. 

"ITT. A public officer may recover the lawful compensation of his of­
fice, notwithstanding that he accepted a less amount and receipted in full 
therefor." 

(Adams vs. U. S., 20 Ct. Claims, 115.) 

"The decedent while an employe of the United States coast and geodetic 
survey at a salary of $2,400 a year is appointed a member of the :\Iississippi 
river commission at the same salary. Later his salary is reduced by the 
secretary of the treasury to $1,600 a year. 

"I. \Vhere a statute creates an office and fixes its compensation the 
appointing power cannot diminish or increase it. 

"II. A public officer may recover the lawful compensation of his office 
thoug-h he accepted a less amount and receipted therefor in full. 

"II I. \Vhere a statute provides that government officers shall dis­
charge duties additional to those of their regular office and that they 'shall 
receive no other pay or compensation than is now allowed them by law,' 



1402 ANNUAL REPORT 

the pay at the time of the appointment fixes the amount to be paid in the 
new position." 

(Whiting, Administratrix, vs. The United States, 35 Ct. Claims, 291.) 

ln People, ex rei., Miller vs. The Board of Auditors, 41 1Iich, page 4, the per 
curiam of the court is as follows: 

"Per Curiam. The board of auditors cannot change action that they 
have once taken in fixing a salary except by further action spread upon 
their records. They cannot change it by parol. The fact tjwt relator re­
ceived less than he was entitled to does not amount to a waiver of his rights. 
Other legal questions in the case need not be passed on. l\Iandamus 
granted. 

"vVhere the compensation of an employe of the state is fixed by 
statute, it cannot be reduced by the state officer under whom he is employed. 

''The fact that the employe takes, for a time, the reduced compe11sation, 
does not estop him from claiming the residue. 

"The provision of the appropriation act of 1875 (chap. 634, Laws of 
1875), fixing 'the compensation of the men employed as firemen in the cap­
itol' had reference to the old capitol; it was not confined to firemen in serv­
ice in 1875, but was prospective in its character and was in force in 1881. 

"Accordingly held, that plaintiff, who was employed as fireman in l\Iay, 
1880, by the superintendent of the old capitol, and who continued to serve 
in that capacity until about December, 1881, but who had been paid during 
the summer months but one-half the daily allowance fixed by said act, was 
entitled to the balance; and that a decision of the board of audit rejecting 
his claim therefor was error." 

These authorities are all harmonious in so far as they hold that whei1 a com­
pensation is fixed by statute, the officer or employe is entitled to the amount fixed, 
notwithstanding he has accepted a less amount from the paying authority and not­
withstanding, furthermore, that he gives a receipt in full far the ainount. They dif­
fer from the case in question in that the officer himself, in these cases, did not 
have the payment of his own compensation under his control. I am of the opinion, 
however, that the situation presents no material distinction and offers no grave 
reason under the circumstances why recovery should be disallowed in this case. 
The payment was made in accordance with a universal custom and was further­
more taken, not solely in the specific instance of computation, upon the authority 
and conclusion of the auditor alone, but in conjunction with the authority and con­
clusions of the treasurer. 

It is true the auditor pays the money into the fee fund, but in effect this, in 
reality, is a mere transfer of the funds from the county general fund to the fee 
fund, and show, virtually, not so much a voluntary payment to the county as a fail­
ure to draw out funds of the county. 

I cannot bring myself to believe that the auditor's action in the case in ques­
tion was of any more effect than was the acceptance of lesser sums and the giving 
of a receipt in full by the individuals in the cases above presented. I am, therefore, 
of the opinion, that the auditor's action, in view of the authorities above quoted, 
may not be regarded as a waiver to recover the balance legitimately due to him, 
and that he is not estopped from recovery. 

I do not enter into the question of the mistake of Ia w in this connection, for 
the reason that I find the authorities do not give consideration to this phase, in 
cases of like nature. In the above authorities such factor was entirely ignored, 
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and, indeed, a review of the authorities, under this head, seems· to disclose that 
the consideration of that question is confined to dealings of a contractual nature and 
to the construction of instruments of writing. 

1230. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RIGHT OF A JUSTICE OF THE PEACE TO RECEIVE ONE DOLLAR FOR 
SITTIXG IX A TRIAL IX A CRI:\IIXAL PROCEEDIXG WHERE XO 
DEFENSE IS INTERPOSED-WHERE A JUDICIAL EXAl\HNATIOX IS 
HELD. 

Under section 1746, General Code, which provides that a justice of the peace 
may receive one dollar for sitting in a trial in a criminal proceeding where a de­
fC11se is interposed, the justice of the peace is not entitled to that fee in any case 
where a plea of guilty is made, for the reason that in such case it may not be said 
that a defense is interposed. 

Under section 3346, General Code, however, providing the fcc of one dollar for 
a constable for attendallce at criminal trials, it is held that where defendant pleads 
guilty, and the justice enters into a judicial e.-camination for the purpose of de­
termining the amount of fine as based upon the gravity of the offense, the constable 
may rccei·ve his one dollar for attendance upon such hearing. · Trial is defined by 
statute as a judicial examination of the issues, and it is held in the opinion that the 
question of the amount of fines and gravity of offense is a material issue in a crim­
iual p1·oceeding. 

CoLUMBUS, OHIO, November 6, 1914. 

Bureau of Inspection and S!tpervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of August 1st yon request my opinion as follows: 

"By request of Mr. M. ]. Penty, justice of th~ peace, Cleveland, we 
submit the following questions: 

"First. In a criminal action wherein the justice has fin~! jurisdiction 
and a plea of guilty is entered, is the justice entitled to the fee of one 
dollar for sitting at the trial? 

"Second. Tn a similar action is the constable entitled to the fee of one 
dollar for attendance at trial? 

"\Ve might add that your department answered both of these ques­
tions in the negative in an opinion rendered to this department under date 
of July 28, 1913. 

";\.1 r. Penty accompanies his questions with reference to the case of 
Palmer vs. State, 42 0. S., 596, and the United States court in the case of 
United States vs. \Vinslow Curtis, 4 :Mason's Reports, page 232. He also 
refers to an opinion of the attorney general under date of l'\ ovember 27, 
1911, as bearing on the question as to what constitutes a trial." 

Section 1746 of the General Code provides in part: 

"* * * Justices of the peace, for the services named, when rendered, 
may receive the following fees * * * sitting in the trial of a cause, 
civil or criminal, where a defense is interposed, whether tried to the justice 
or to a jury, one dollar." 
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Section 3347 of the General Code, provides in part as to fees of constables : 

"For services rendered * * * constables shall be entitled to receive 
the following fees * * * for each day's attendance before a justice of 
the peace on criminal trial one dollar." 

In both of the former opinions referred to by you, the case of Palmer vs. 
State, 42 0. S., 596, was cited as defining a trial to be a judicial examination of 
the issues, whether of law or facts, in an action or proceeding. 

The case of Railway Co. vs. Thurston, 44 0. S., 525, may be cited to the same 
effect. These cases adopt the definition found in the statutes of the same language, 
to wit: Section 11376 of the General Code. To receive the fees prescribed, there­
fore, a justice of the peace must be sitting in a proceeding having for its object 
a judicial examination of the issues, whether of law or of facts, ·wherein some de­
fense is interposed, and a constable must be attending at such proceeding having a 
like object, but without> the necessity of a defense being i!lterposed. 

In the former opinions referred to in your request attention was not paid to 
the phase of the matter which I understand is entertained by the party desiring a 
solution of the questions presented. In the particular view entertained reference is 
had especially to occasions wherein it is necessary, after plea of guilty is entered, 
for the justice to consider matters pertaining to gravity of the offense. In brief, 
where a defendant pleads guilty to an offense punishable by a fine, the question of 
the proper amount of a variable fine which may be assessed, becomes a very material 
issue, and it is essential to have facts introduced in evidence which may tend to 
mitigate or aggravate the nature of the case. The question at hand, therefore, is 
whether or not such an examination of facts by a magistrate amounts to a judicial 
examination of an issue in a proceeding. 

In the case of Railway vs. Thurston, above quoted, the court has regard to the 
sections of the Code immediately following section 11376 for the purpose of defin­
ing the meaning of the word "issue" in this statute. These statutes are as follows: 

"Sec. 11377. Issues arise on the pleadings where a fact, or conclusion 
of law, is maintained .by one party and controverted by the other. They 
are of two kinds: (1) Of law; (2) of fact. 

"Sec. 11378. An issue of fact arises: 
"1. Upon a material allegation in the petition denied by the answer. 
"2. Upon a set-off, counterclaim, or new matter, presented in the an-

swer and denied by the reply. 
"3. Upon material new matter in the reply, which is to be considered 

as controverted by the adverse party, without further pleading. 
"Sec. 11379. Issues of law must be tried by the court, unless referr~d 

as hereinafter provided. Issues of fact arising in actions for the recovery 
of money only, or specific real or personal property, shall be tried by a 
jury, unless a jury trial be waived, or a reference be ordered as herinafter 
provided. 

"Sec. 11380. All other issues of fact shall be tried by the court, sub­
ject to its power to order any issue to be tried by a jury, or referred." 

These statutes have primary reference, it is clear, to civil proceedings, and seem 
to imply that all issues must be clearly set forth and controverted in the pleadings 
filed. In the case at hand, however, the proceeding is criminal and the same exact­
ness cannot be accorded an application of the statutes to the situation. The plea 
of not guilty, or of guilty, in a criminal proceeding takes the place of pleadings in 
a civil proceeding, and all issue of the trial are raised by the trial of such a case. 
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It is true the primary issue is of presence or absence of guilt, but the question of 
gravity and the problem of mitigation or aggravation will surely be viewed as an 
issue, even though it must be considered more or less of a secondary nature. In 
this connection section 13696 of the General Code is of interest. This statute is as 
follows: 

"\Vhen a person is convicted of an offense punishable, either in whole 
or in part, by a fine, the court, by motion, may. hear testimony in mitigation 
of the sentence. The court shall hear such testimony at the term at which 
the motion is made, or may continue the case to the next term on like 
terms as the case might have been continued before verdict or· confession. 
The prosecuting attorney shall attend such proceedings on behalf of the 
state, and offer testimony necessary to give the court a true understanding 
of such case." 

Here by express authorization of statute the court is authorized to make a 
judicial examination and to hear testimony for the purposes in mind. I am of the 
opinion that such an examination partakes just as much of the nature of a trial 
as is the main trial for the purpose of determining the question of presence or ab­
sence of guilt. In brief, the determination of the amount of the fine is quite as 
important as far as issues are concerned as is the question of whether or not any 
fine at all should justly be assessed. 

Having this view, therefore, of the issues in a trial, the distinction between the 
provision for payment of one dollar to the justice for sitting in a trial where a de­
fense is interposed, and the provision for $1.00 for the constable for each attend­
ance before a justice on trial, is of interest. In brief the former provides for pay­
ment only where a defense is interposed, and the latter makes no mention whatever 
of the interposition of a defense. When a defendant pleads guilty it is clear that 
there is no defense interposed, and yet if the justice is required to examine into 
the material fact of gravity of the offense, there takes place what is clearly to be 
classed as a trial, in accordance with the reasoning of the ahove. Some importance 
must be attached to the difference in the statutory provisions above referred to, 
and the legislature clearly must be presumed to have had a definite intent in re­
quiring a defense to be interposed as a condition preceden~ to the justice receiving 
his fee, while omitting such condition precedent in the case of a constable's fee. 
The only sensible import whi.ch can be given to the provision relating to the justices' 
fee is that no fee is to he paid where a plea of guilty is entered, since in that case 
no defense is interposed. 

In answer to your questions, therefore, I am of the opinion that the use of the 
words "where a defense is interposed" precludes the justice from receiving his fee 
in very case where a plea of guilty is entered, notwithstanding the necessity of 
making an examination for the purpose of determining the gravity of the offense. 
In the case of a constable, however, no such condition is imposed, and since the 
justice when investigating for the purpose of determining gravity and hearing both 
~ides, is engaged in the trial of material issues, he is conducting a trial within the 
meaning of the statute, and the constable should be entitled in such case, under 
section 3347 of the General Code, to $1.00 for attendance. 

In coming to this conclusion it will be understood that the holding in no wise 
changes the conclusion of the former opinion of this department rendered under 
date of July 28, 1913, which opinion has reference solely to a plea of guilty when 
no examination is made for the purpose of determining deg-ree of guilt: 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1231. 

A VILLAGE llfAYOR IS REQUIRED TO E:-.JFORCE AN ORDINANCE 
PASS ED BY COUNCIL OF A VILLAGE TO PROHIBIT THE RUNNING 
OF DOGS AT LARGE, WITHOUT PERMITS, SECURED BY THE OWN­
ERS OF THE DOGS, FROM THE MAYOR. 

T-Vhere council of a village enacts an ordinance to prohibit the running of dogs 
at large without a permit secured from· the mayor, and the village marshal is re­
quired to enforce such ordinance by catching dogs without a permit, keep them for 
forty-eight hours and then kill them if the owner does not call for them, such, 
marshal is entitled to the extra compensation thereafter fixed b:y council for the per­
formance of such additional duties. 

CoLUMBUS, 0HTO, November 6, 1914. 

HoN. C. B. McCLINTOCK, Solicitor of Village of Brewster, Canton, Ohio. 
DEAR SIR:-Your favor of August 21, 1914, is received in which you set forth 

the following: 

"The village of Brewster passed an ordinance in November, 1913, fixing 
the salary of all of the officials for the ensuing two years and said ordinance 
also fixed the duties of each official. 

"A short time ago, and since the passage of that ordinance, another 
ordinance was passed relative to the running of dogs at large in this village. 
Amongst other things this ordinance provided that all dogs should be tagged 
and each person desiring to keep a dog should first secure a permit from 
the mayor of said village. The ordinance further provided that any dogs 
found running at large violating this provision and certain others named 
therein, should be taken up by the village marshal and kept for a period 
of forty-eight hours and if the owner did not call for the dog at such time 
said marshal was authorized to kill him. The ordinance further provided 
that any clogs that were taken up by the marshal in violation of said ordi­
nance before the owner could secure the same he was to pay a certain sum 
of money. 

"By the terms of this ordinance the duties of the marshal of the village 
would be very much increased. The council thereafter passed a resolution 
fixing a sum of money to be paid to the marshal for each dog caught by 
him and for each clog feel by him and killed by him. These sums of money 
would be in addition to his regular salary and in addition to his duties 
prescribed by the ordinance passed when his salary was fixed. 

"I desir\! your opinion as to the right of the marshal to receive this 
additional compensation." 

Section 3633, General Code, grants power to municipal corporations, 

"--------; to regulate or prohibit the running at large of clogs, and 
provide against injury and annoyance therefrom, and to authorize the dis­
position of them when running at large contrary· to the provisions of any 
ordinance." 

Section 4219, General Code, provides: 

"Council shall fix the compensation and bonds of all officers, clerks and 
employes in the village government, except as otherwise provided by law. 
All bonds shall be made with sureties subject to the approval of the mayor. 
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The compensation so fixed shall not be increased or diminished during the 
term for which any. officer, clerk or employe may have been elected or ap­
pointed. :\!embers of council may receive as compensation the sum of two 
dollars for each meeting, not to exceed twenty-four meetings in any one 
year." 

By virtue of this section the compensation of an officer or employe when fixed 
cannot "be increased or diminished during the term" for which he may have been 
elected or appointed. . 

Sections 4384, et seq., General Code, fix the term and prescribe the duties of a 
village marshal. 

Section 4384, General Code, reads: 

"The marshal shall be elected for a term of two years, commencing on 
the first day of January next after his election, and shall serve until his 
successor is elected and qualified. He shall be an elector of the corpora­
tion. \Vhen provided for by council, and subject to its confirmation, the 
mayor shall appoint all deputy marshals, policemen, night watchmen and 
special policemen, and may remove them for cause, which shall be stated 
in writing to council." 

The marshal is elected for a definite term. 
Section 4385, General Code, provides: 

"The marshal shall be the peace officer of the village and the executive 
head under the mayor of the police force. The marshal, the deputy mar­
shals, policemen or night watchmen under him shall have the powers con­
ferred by law upon police officers in all villages of the state, and such other 
powers not inconsistent with the nature of their offices as are conferred 
by ordinance." 

Section 4386, General Code, provides : 

"He shall suppress all riots, disturbances and breaches of the peace 
and to that end may call upon the citizens to aid him. He shall arrest all 
disorderly persons in the corporation and pursue and arrest any person 
fleeing from justice in any part of the state. He shall arrest any person 
in the act of committing any offense against the laws of the ;tate or the 
ordinances of the corporation, and forthwith bring such person before the 
mayor or other competent authority for examination or trial, and he shall 
receive and execute any proper authority for the arrest and detention of 
criminals fleeing or escaping from other places or states." 

Section 4387, General Code, provides: 

"In the discharge of his proper duties, he shall have like powers, he 
subject to like responsibilities and shall receive the same fees as sheriffs 
and constables in similar cases, for services actually performed hy himself 
or his deputies and such additional compensation as the council prescribes. 
In no case shall he receive any fees or compensation for sen· ices rendered 
hy any watchman or any other officer, nor shall he receive fur guarding, 
safekeeping or conducting into the mayor's or police court any person ar­
rested by himself or deputies or by any other officer a greater compensa­
tion than twenty cents." 
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1 n the performance of the duties prescribed m these sections the marshal 
deals with persons and not with animals. 

Section 5809, General Code, provides : 

"A person or corporation being the owner or having the charge of 
horses, mules, cattle, sheep, go_ats, swine, dogs or geese, shall not permit 
them to run at large in the public road, highway, street, lane or alley, or 
upon inclosed land or cause such animal to be herded, kept or detained for 
the purpose of grazing on premises other than those owned or occupied by 
the owner or keeper thereof, except as ·provided in section fifty-eight 
hundred and eleven." 

Section 5910, General Code, provides: 

"Whoever violates the provisions of the next preceding section shall 
forfeit and pay for each violation not less than one dollar nor more than 
five dollars. Continued violation, after notice of prosecution, shall be an 
additional offense for each day of such continuance." 

The offense in violation of these sections is committed by the owner and the 
penalty is against the owner. 

In section 4216, General Code, it is provided, among other things: 

"* * * From time to time the council may provide such employes 
for the village as they may determine, and such employes may be removed 
at any regular meeting by a majority of the members elected to council." 

It would have been within the power of council to create a position of "dog 
catcher" to enforce the provisions of the ordinance and to have fixed his compen­
sation. The council in the present case has seen fit to pass an ordinance for the 
taking up of stray dogs and has placed this duty upon the village marshal. 

·r s the marshal entitled to extra compensation for these additional duties, as 
fixed by council? 

At sectiqn 525 of McQuillin on Municipal <;:ocporations! it is said: 

"Where an officer performs duties imposed by law he is entitled to the 
compensation therefor fixed by law and no other. He is not entitled to ex­
tra compensation for services performed in the line of his official duty. 
The fact that the salary or compensation may be recognized as inadequate 
remuneration for the services exacted and actually performed does not 
change the rule. And the principle is the same although his duties are 
greatly increased." 

Also at section 526: 

"Extra pay may be allowed in some cases for the performance of 
additional services, but, of course, this must depend on the law and the 
nature of the duties of the office. \Vhile as mentioned, a public officer 
may not receive extra pay for services rendered by him for which com­
pensation by way of salary is allowed by law, sometimes he may recover 
pay for other services which he may render outside of and in addition to 
his ordinary official duties which could as well be performed by other per­
sons as by the officer." 



..tTTORNEY GENER..lL. 1409 

In the present case the village marshal is required to catch and keep the stray 
dogs; to feed them and if not called for by the owner, he is required to kill them. 

These duties in my opinion arc in addition to the duties prcscrihed for a vil­
lage man.hal and the council may therefore grant to the marshal additional com­
pensation for verforming such additional duties. 

This would not he increasing his compensation as village marshal hut would be 
giving him a compensation for his services required in enforcing the ordinance pro­
hibiting the running of dogs at large. Council might have created a new position 
the cncumbent of which would be required to enforce this ordinance. 

It is my conclusion that the marshal is entitled to the additional compensation. 

1232. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

RIG IIT OF THE TAX CO~I:\IISSIO:\ TO REQUIRE FOREIGX CORPORA­
TIOXS TO REPORT TO THE CO~DliSSlOX A LIST OF THEIR OHIO 
STOCl\.liOLDEH.S, AS A PART OF THEIR Ai\':\UAL REPORT. 

The tax coJumission may require foreign corporatious to report to the commis­
sion a list of their Ohio stockholders, as a port of their a111l!tal reports to the com­
missiou, uuder tlze law. 

CoLUMBUS, OHIO, November 6, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of October 6th, enclosing 

a copy of a blank form prescribed by the tax co'mmission for the report of a for­
eign corporation under the franchise tax sections of the laws which the commis­
sion is required to administer, and directing my attention to the requirement on the 
third page thereof in the following language: 

"Attached herewith is a true and correct list of the stockholders in this 
. company residing in Ohio, showing the name, address and number of shares 
held by each." 

You mention in your letter several particular cases, which I will not discuss 
111 this letter, as my opinion is requested upon a single proposition, viz. : 

''~Iay the commission require foreign corporations, filing annual reports 
with it, to furnish lists of stockholders resident in Ohio?" 

~Iy attention is called to section 12924-1, General Code, which provides as 
follows: 

"\Vhoevcr, being an officer, agent or employe of any puhlic utility, com­
pany, firm, person, co-partnership, corporation or association, subject to the 
f'rovisiolls o.f auy law zdzich the ta:r commission of Ohio is required to ad- · 
mi11ister, shu!! fail or refuse tu fill out a11d rctum ally blcll!ks, as required 
hy Jllch /m,•, or shall fail or refuse to answer any questions therein pro­
pouncled, or shall knowingly or wilfully give a false answer to any such 

11-Vol. II-A. G. 



1410 ANNUAL REPORT 

question where the fact inquired of is within his knowledge, or who shall, 
upon proper demand, fail or refuse to exhibit to such commission or any 
commissioner or any person duly authorized, any book, paper, account, 
record or memorandum of such public utility, which is in his possession or 
under his control, shall be fined not more than one thousand dollars for each 
offense." 

Analyzing this section, the following facts are to me clearly apparent: 
1. A violation of this penal statute can be committed only by a corporation, 

person, etc., subject to the provisions of a law which the tax commission is re-· 
quired to administer. 

2. The blanks in which the question, refusal· to answer which is penalized, 
are found, must be blanks required by law to be filled out and returned; and the 
law requiring the filling out and returning of such blanks must be a law which 
the tax commission of Ohio is required to administer. 

3. The same principle applies to failure or refusal to answer questions pro­
pounded in such blank. That is to say, in order for an offense to be committed 
under this head it is necessary that a law which the commission is required to ad­
minister shall require blanks to be filled out and returned. It is not sufficient that 
some law which the commission is not required to administer shall require the 
t-illing out and returning of blanks. 

I mention this fact because your letter refers to the \Varnes law, so-called, 103 
0. L. i86. In a way this law is one which the tax commission of Ohio was re · 
quired to administer because section 1 thereof provides that the tax commission 
shall "direct and supervise the assessment of all real and personal property in the 
state;" and certain other statutes impose specif-ic duties upon and vest specif-ic powers 
in the tax commission with respect to the assessment or taxation of real and per­
sonal property generally in the state, but this law, i. e., the \Varnes law, does not 
require foreign corporations or any other corporations to fill out and return any 
blanks to the tax commission of Ohio. 

Therefore, I am of the opinion that the \Varnes law may be eliminated from 
consideration in answering your question, and as a consequence of such elimina­
tion it follows, of course, that authority to require answer to a question of the 
kind concerning which you inquire must exist, if at all, by virtue of the provisions 
of law relating to foreign corporations as such, or at least by virtue of the pro­
visions of what is known as the Hollinger law, which is part of the same legislative 
act. 

The provisions of this law particularly applicable to foreign corporations are 
as follows: 

"Sec. 5499. Annually, during the month of July, each foreign corpora­
tion for profit, doing business in this state, and owning or using a part or 
all of its capital or plant in this state, and subject to compliance with all 
other provisions of law, and in addition to all other statements required by 
law, shall make a report in writing to the commission in such form as the 
commission may prescribe. 

"Sec. 5500. Such report shall be signed and sworn to before an officer, 
authorized to administer oaths, by the president, vice-president, secretary, 
superintendent or managing agent in this state, and forwarded to the com­
mission. 

"Sec. 5501.. Such report shall contain : 
"1. The name of the corporation and under the laws of what state or 

country organized. 
"2. The location of its principal office. 
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"3. The names of the president, secretary, treasurer and members of 
the board of directors, with the postoffice address of each. 

"4. The date of the annual election of officers. 
"5. The amount of authorized capital stock, and the par value of each 

share. 
"6. The amount of capital stock subscribed, the amount of capital 

stock issued, and the amount of capital stock paid up. 
"7. The nature and kind of business in which the company is engaged 

and its place or places of business, both within and without the state. 
"8. The name and location of its office or offices in this state, and the 

name and address of the officers or agents of the corporation in charge of 
its business in this state. 

"9. The value of the property owned and used by the company in this 
state, where situated, and the value of the property owned and used outside 
of this state, and where situated. 

"10. The change or changes, if any, in the above particulars, made 
since the last annual report." 

Standing by themselves these sections do not authorize the commission to re­
quire information of the kind specified in your inquiry. But these sections must 
be read in connection with sections 1465-18 and 1465-19, General Code, which are a 
part of the same legislative act in which the former sections are found. 

"Sec. 1465-18. Each company, firm, corporation, person, association, co­
partnership or public utility, shall furnish the commission in the form of re­
turns prescribed by it all information required by law and all other facts 
and information, in addition to the facts and information in this act spe­
cificall;y required to be given, which the commission may require to enable 
it to carry iuto effect the provisions of the laws which the commission is re­
quired to administer, aud shall make specific ans-<1>'Crs to all questions sub­
mitted by the commission. 

"Sec. 1465-19. Any such company, firm, corporation, person, associa­
tion, co-partnership or public utility, receiving from the commission any 
blanks with directions to fill them, shall c~use them to be properly filled out 
so as to answer fully and correctly each question therein propounded, and 
in case it is unable to answer any question, it shall, in writing, give a good 
and sufficient reason for such failure." 

It will thus be seen that the Hollinger act directly authorizes the commtsston, 
in the blanks to be prepared by it for the reports of foreign corporations, to incor­
porate questions relative to facts and in formation other than such facts and in­
formation as the law itself requires to be furnished in such report, provided such 
additional facts and information relate to laws which the commission is required 
to administer. 

I think then that for the purpose of section 12024-1 information of a proper 
character, requested by the commission in addition to that which the law itself re­
quires the commission to request in the blanks prepared by it, constitutes the sub­
ject matter of a question propounded in a blank required by the Hollinger law. That 
is to say, an answer to a proper question of this sort would be an answer to a 
question required by the Hollinger law, which in turn is the law which requires the 
report to be made out and returned by foreign corporations. 

But this conclusion does not decide your question. It still remains to be deter­
mined whether or not information respecting the stockholders of a foreign cor-
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poration, resident in Ohio, is information enabling the tax commission "to carry 
into effect the provisions of '~ * * laws which the commission is required to 
administer" within the meaning of section 1465-18. 

While I have stated that the \Varnes law must be eliminated from considera­
tion as the law requiring the· report, for the purpose of giving to section 12924-1 
its proper interpretation, I do find it necessary to consider the Warnes law in answer­
ing the question which is now raised. It is at least clear that the administration of 
the Hollinger law, relative to the taxation of domestic and foreign corporations, 
public utilities and banks does not involve the use of information of the charact-:!r 
inquired about by you; but as already stated, the Warnes law is a law which, in a 
sense at least, the tax commission is required to administer. True it was passed 
after the Hollinger law was passed, but the principle is well established that a 
statute which applies to a genus is not limited to the species constituting that genus 
at the time such law is passed, but has equal application to other species brought 
within that genus subsequently to the passage of the original law by the enact­
ment of other laws or otherwise. Therefore, the mere fact that the Warnes law 
was passed after section 1465-18 was enacted is not sufficient, in my judgment, to 
deprive the former of the character of a law which the commission is required to 
administer if it partakes otherwise of that character. 

Turning now to the vVarnes law, I observe in section I thereof, not only the 
language already quoted, but also the following: 

"Such district assessor shall, under the direction and supervision of the 
tax commission, be the assessors of real and personal property for taxation, 
within and for their respective districts, * * *" 

I find in section 4 thereof the following: 

"The district assessor shall, annually, under the direction and super­
vision of the tax commission, list and value for taxation all real and per­
sonal property subject to taxation in the county constituting his assessment 
district * "' *". 

Section 49 of the Warnes law (103 0. L. 798) provides as follows: 

"The tax commission of Ohio, district assessors and district boards of 
complaints shall notify the prosecuting attorney of the proper county of any 
wilful violations of the laws relating to the assessment of real and personal 
property for taxation, by persons, firms, partnerships, associations or cor­
porations, for which a penalty, either civil or criminal, may be provided by 
law, and shall sign and verify affidavits or petitions with respect thereto when 
prepared by the prosecuting attorney." 

The implication of this section is that the tax commission in some manner or 
another may acquire knowledge of the violation of the tax assessment laws by 
private individuals. 

Section 42 of the Warnes law gives to the local taxing officers authority to 
examine public records, presumably with a view to ascertaining facts bearing upon 
the listing of property for taxation. This section also provides that the tax com­
mission of Ohio shall have the same power, and at the end of the section is found 
the following proviso: 

"Nothing in this act shall be construed or held to authorize the tax com­
mission, or any of its agents or employes, to examine the accounts or records 
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of any banking or financial institution which is subject to the official inspec­
tion under the laws of the state of Ohio or of the United States, nor to de­
mand or receive any list of depositors, stock depositors, members or others 
who transact business in or with such in~titutions." 

The proviso last above quoted indicates clearly to my mind that the general 
assembly at least supposed that without thi5 language in the statute the tax com­
mission would be authorized to exercise inquisitorial powers in respect to bank de­
posits. But as will more fully appear I do not think that it is necessary to rely 
upon such evidence as this in order to sustain such a view. 

Section 57 of the Warnes law provides as follows: 

"The tax commission of Ohio may require district assessors, deputy as­
sessors and memb~rs of district boards of complaints to meet and confer 
with other district assessors, deputy assessors, members of district boards 
of complaints, or with the commission on any matter relating to the assess­
ment and valuation of property for taxation, at such times and places as 
may be prescribed from time to time by the commission." 

Section 67 of the Warnes law provides in part as follows: 

"Any expense incurred by the tax commission of Ohio, with respect to 
the annual assessment of real and personal property in any taxing district, 
shall be paid out of the treasury of the caunty in which such taxing district 
may be located, upon presentation of the order of the tax commission of 
Ohio certifying the amount thereof to the county auditor, who shall there­
upon issue his warrant therefor upon the general fund of the county, di­
rected to the county treasurer, who shall pay the same. * * *" 
The cumulative effect of all these provisions read together produces, in my mind, 

the conviction that the tax commission of Ohio is required to administer the 
Warnes law, and that furthermore it is required to administer that law by way 
of securing such information as it may be able to secure with relation to taxable 
property which ought to appear on the tax iist in Ohio. 

The foregoing discussion is, as already hinted, upon the assumption that th~ 
phrase "the laws which the commission is required to administer," as found in 
section 1465-18, refers to and embraces laws passed subsequently to the enactment 
of the Hollinger law as well as to laws in force when the Hollinger law was enacted 
and to that law itself. 

I am satisfied that the principle upon which this discussion is based is well 
founded, but it is not necessary to rely exclusively upon this principle in order 
to sustain the position which I have taken. The Hollinger law itself, in its original 
form, contains provisions which indicate clearly to my mind the scope of the legis­
lative intention evinced in the use of the phrase under examination. I refer to sec­
tions 5617-1 and 5617-2, General Code, which were sections 146 and 147 of the 
Hollinger law. They provide as follows: 

"Sec. 5617-1. The commission shall require county auditors to place 
upon the tax duplicate any property which may be found, for any reason, to 
have escaped assessment and taxation. 

"Sec. 5617-2. The commission may raise or lower the assessed value of 
any real or personal property, first giving notice to the owner or owners 
thereof fixing a time and place for hearing any person or persons interested 
to the end that the assessment laws of the state may be equitably admin­
istered." 
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The irresistible inference from the first of these sections is that the tax com­
mission shall in some manner or other find property which has escaped assess­
ment and taxation. How the commission could find such a fact to exist, save by 
accident, without conducting such investigation as might enable it to make such dis­
coveries in some systematic way, I am unable to understand. 

Again, the second of these sections, while it may involve the idea of a proceed­
ing before the commission, instituted by some interested party, is certainly not 
limited to that scope but includes within its purview the thought that the commis­
sion in some manner or other will have knowledge of the improper administration 
of the assessment laws of the state, and that it is to interpose its powers under 
this section for the purpose of securing the proper administration of those laws. 

These sections, then, in and of themselves were sufficient, in the original 
Hollinger law, to give to the tax commission some degree of administrative power 
with respect to all the property taxation laws of the state. They were not of am­
biguous import. They conferred power upon the tax commission, with respect to 
ordinary property taxation, far greater, in my opinion, than that possessed by any 
other single taxing board or officer. The tax commission, under the Hollinger act 
itself, stood upon the apex of the taxing machinery of the state, not only with 
respect to the matters and things within the field of its exclusive jurisdiction, such 
as the administration of the franchise and excise tax laws, the equalization of the 
value of bank shares, and the valuation of public utility property, but also to the 
administration of the general property tax laws themselves. These sections, in a 
word, were sufficient to show that at the time when the Hollinger law was en­
acted, and by virtue of that law itsel( the tax commission was "required to ad­
minister" in a sufficient sense all of the tax laws of the state. 

Now it must be acknowledged that the sections upon which I have been com­
menting have been repealed. This fact does not alter the case. When the Hol.linger 
law was enacted the phrase upon which I have been commenting acquired a cer­
tain meaning embracing the administration of the property tax laws of the state. 
The repealing question was effected by the \¥ames law itself, and as I have already 
pointed out the tax commission's powers and duties under the Warnes law did not 
differ substantially from the powers and duties which the commission had under 
the Hollinger act. The difference between the two laws might be summed up by 
the statement that under the Hollinger act the commission was to act independently, 
and it was under the necessity of instituting proceedings to compel local officers to 
comply with its independent orders; while under the Warnes law the commission 
is given direct charge and control over every act of the local assessor, and in ad­
dition Is given such inquisitorial power as to make it clear that the commission is 
to aid and assist the local officers, by securing whatever information as to the 
existence of taxable property, which it may, by exercising any power which the 
statutes give to it, properly secure. 

So, I think, it is clear that ever since the enactment of the Hollinger law (and 
as a matter of fact I think the same thing was true under the Langdon law of 
1910 creating the commission, the tax commission has been required to administer 
the general property tax laws of the state in one degree or another and in one 
manner or another. It must have been in the contemplation of the legislature in 
using, in section 1465-18 of the Hollinger law, the phrase "the laws which the com­
mission is required to administer," that the commission might find it desir.able to 
use the power to propound additional questions in the reports required of corpora­
tions and public utilities, with a view to securing a more perfect administration, 
by and through the tax commission, of the general property tax laws of the state. 

For all the foregoing reasons, therefore, I conclude that within the intendment 
of section 1465-18, General· Code, the \¥ames law is a law which the tax commis­
sion is required to administer, and that any information respecting the existence 
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111 Ohio of taxable property, is information which the commission may require 
to enable it to carry into effect the provisions of the \Yarnes law. Being such in­
formation, it is of the character which the commission may require in the form 
of returns prescribed by it. 

Therefore, the requirement which the commission has made is properly in­
cluded in the blank form which it has prescribed for the report of foreign cor­
porations, and failure to comply with such requirement constitutes a violation of 
section 12924-1, General Code. 

1233. 

Very truly yours, 
Tn10THY S. HoGAN, 

A ttomey Geueral. 

COUXTY TREASURER HAS XO AUTHORITY TO E1IPLOY A~ AT­
TORXEY TO 1IAKE COLLECTIOX OF TAXES UXDER SECTIOX 2667, 
GE.'\ERAL CODE-PROSECUTIXG ATTORXEY NOT ALLOWED AD­
DITIOXAL C01IPENSATIOX FOR 111AKIN"G SUCH COLLECTIONS. 

A county treasurer has no power to employ an attor11ey, other than the prose­
cuting attomey, to· make collection of taxes 1111der section 2667, General Code. 

When actions are brought by the prosecuting attorney to collect taxes w1der 
section 2667, Ge11eral Code, he is 11ot entitled to a11 allowance of compensation there­
for, i11 addition to his salary as prosecuti11g attor11ey. 

CoLUMBUS, 0Hro, ~ovember 7, 1914. 

HaN. A. A. SLAYBAUGH, Prosecuti11g Attome)•, Ottawa, Ohio. 
DE.\R Sm :-I have your letter of September 16th, in which you inquire: 

"I would like an opinion as to whether or not the county treasurer has 
the right to employ an attorney in actions commenced by him under the pro­
visions of section 2667, General Code, and if so, would the provisions of sec­
tion 2672 govern the amount of the fees for such attorney? 

"Is the prosecuting attorney compelled to act as attorney in cases com­
menced under section 2667 without compensation? What is meant by the 
word 'expenses' in sections 2672 and 2673 ?" 

The sections to which you call attention read: 

"Section 2667. \Vhen taxes or assessments, charged against lands or 
lots or parcels thereof upon the tax chtplicate, authorized by law, or any part 
thereof, are not paid within the time pre~cribed hy law, the county treasurer 
in addition to other remedies provided hy law may, and when requested 
by the auditor of state, shall en force the lien of such taxes and assessments, 
or either, anJ any penalty thereon, by civil action in his name as county 
treasurer, for the sale of such premises, in the court of common pleas of the 
county, without regard to the amount claimed in the same way mortgage 
liens are enforced. 

"Section 2672. \Vhen lands or lots or parcels thereof, advertised for 
and offered at both delinquent and forfeited tax sales and returned as unsold 
at both, have become forfeited to the state by reason of the unpaid taxes 
thereon, the county treasurer may contract with a suitable person to collect 
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the taxes or assessments thereon at a compensation deemed just and proper, 
subject to the approval of the county commissioners, but not to exceed 
twenty-five per cent. of the amount collected and shall be payable there­
from. Such allowance shall be apportioned ratably by the county auditor, 
among the funds entitled to share in the distribution of such taxes, and the 
expense of collection under the contract shall be borne by the person so 
contracting, who may proceed under this and the preceding sections, or as 
otherwise provided by law. 

"Section 2673. When requested so to· do by the auditor of state, if a 
county treasurer refuses or neglects to enforce a lien for such taxes and 
assessments, or either, and penalty thereon by civil action as hereinbefore 
provided, the auditor of state may direct the prosecuting attorney of the 
county to enforce such lien, in a civil action in the name of the state. Such 
suit shall be brought and prosecuted as hereinbefore provided. For such 
services the prosecuting attorney shall be allowed by the county commis­
sioners from the amount collected not to exceed twenty-five per cent. thereof. 
The expense of such collection shall be borne by the prosecuting attorney, 
and all allowances shall be apportioned ratably by the county auditor, 
among all the funds entitled to share in the distribution of such taxes." 

In answer to the last part of your inquiry, it is necessary to consider section 
2917, which reads: 

"Section 2917. The prosecuting attorney shall be the legal adviser of 
the county commissioners and all other county officers and county boards 
and any of them may require of him written opinions or instructions in mat­
ters connected with their official duties. He shall prosecute and defend all 

·suits and actions which any such officer or board may direct or to which 
i.t is a party, and no county officer may employ other counsel or attorney at 
the expense of the county except as provided in section twenty-four hundred 
and twelve. He shall be the legal adviser for all township officers, and no 
such officer may employ other counsel or attorney except on the order of the 
township trustees duly entered upon their journal, in which the compensa­
tion to be paid for such legal services ~hall be fixed. Such compensation 
shall be paid from the township fund." 

From a consideration of all these sections, and especially when considered in 
the light of section 2912, which reads: 

"Section 2912. If a vacancy occurs in the office of prosecuting attorney, 
the court of common pleas shall appoint a prosecuting attorney. In case of 
sickness or other disability of the prosecuting attorney, preventing him from 
discharging his duties, the court shall appoint an assistant prosecuting at­
torney to perform the duties of the office until the disability is removed or 
a prosecuting attorney is elected or appointed and qualified. A person ap­
pointed prosecuting attorney or assistant prosecuting attorney, shall give 
bond and take the oath of office prescribed for the prosecuting attorney, and 
the assistant prosecuting attorney shall receive such compensation as the 
court fixes and the county c01·~missioners allow." 

am constrained to hold that the county treasurer has no right to employ an at­
torney to prosecute actions brought under section 2667, G. C. Such being my con­
clusion, an answer to that part of your question reading "would the provisions of 
section 2672 govern the amount of the fees of such attorney" is rendered unneces-
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sary. I take it that by your question "is the prosecuting attorney compelled to act 
as attorney in cases commenced under section 2667, without compensation," you 
intend to inquire whether if such suits are brought by the prosecuting attorney, he 
must prosecute them without compensation in addition to his salary, and an at­
tempt will be made to answer your question as so understood. 

To answer this question it becomes necessary to consider section 3003, the 
last paragraph of which reads: 

"No prosecuting attorney shall receive a salary in excess of five thou­
sand five hundred dollars. Such salary ~hall be paid in equal monthly in­
stallments; from the general fund, and shall be in full payment for all serv­
ices required by law to be rendered in an official capacity on behalf of the 
county or its officers, whether in criminal or civil matters." 

and to further 1·all attention to that part of section 2673, supra, which reads: 

"For such services the prosecuting attorney shall be allowed by the 
county commissioners from the amount collected, not to exceed twenty-five 
per cent. thereof." 

The last paragraph of section 3003 as above copied, is first found in the codifi­
cation of 1910, although similar provision is found in the act of March 31, 1906, 
98 0. L., 161, where the matter is dealt within the following language: 

"Such salary is to be paid in equal monthly installments, out of the gen­
eral fund. Such salary shall be in full and in lieu of all compensation con­
sisting of salaries and fees heretofore paid to prosecuting attorneys for 
their services as such, and in full payment for all services required by law 
to be rendered in an official capacity on behalf of the county or its officers, 
whether the same relates to either criminal or civil matters." 

This language is clear, free from all doubt or ambiguity, and of such character 
that it must be concluded that if the language last above copied from section 2673 
was then in the Revised Statutes, its provisions were superseded by the amend­
ment of section 1297, made ::\farch 31, 1906. ~.o far as I have been able to ascertain, 
the language above quoted from section 2673 first found a place in our laws in 
section 1104, R. S., when amended on April 2.3, 1904, 97 0. L., 402. 

This makes the language of the act.of March 31, 1906, as codified in 3003, G. C., 
the later enactment and controlling, which compels the conclusion that the prose­
cuting attorney is not entitled to an allowance, in addition to his salary for prose­
cuting actions brought by the county treasurer, under favor of section 2(!('7. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1234. 

ABSTRACT OF TITLE FOR OHIO ljXIVERSITY, ATHENS, OHIO. 

CoLUMBUS, OHio, November 11, 1914. 

DR. ALSTOX ELLIS, President Ohio University, Athens, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of abstract of title and deed from 

Adda P. Phillips and husband, to the president and trustees of the Ohio university, 
for the. following described real estate, situate in the city of Athens, Athens county, 
Ohio, to wit : 

"Beginning at a point in the east line of inlot No. 74, and 96 feet south 
of the northeast corner thereof, being the southeast corner of the lot con­
veyed June 17, 1882, to Augusta F. Warden by John vVelch, by deed re­
corded in Vol. 53, page 81 of the Records of Deeds of said Athens county; 
thence west along the south line of said \!Varden lot to the west line of said 
inlot No. 74; thence south to a point 9 feet north from the southeast corner 
of in lot No. 75 in said city; thence west 24 feet; thence south 4)1, degrees, 
west 39)1, feet, more or less, to the northwest corner of that part of inlot No. 
77 in said city conveyed by John vVclch and wife to Della B. Sleeper by deed 
dated April 9, 1886, and recorded in Vol. 61, page 64, Athens County Deed 
Records; thence east 59 feet, more or less, to the southeast corner of that 
part of said in lot No. 77, conveyed by Della B. Sleeper to John Welch by 
deed dated April 9, 1886, and recorded in Vol. 64, page 349, of the Records 
of Deeds of ~aid county; thence north 3)1, feet; thence east along the ·north 
line of the lot conveyed February 28, 1882, by John Welch to Della B. 
Sleeper by deed recorded in Vol 52, page 172, of said records, to Court 
street; thence north along said Court street to the place of beginning. 

''Excepting from said premises a right of way lO feet wide over the 
west end of that part of inlot No. 74, herein conveyed, and an extension of 
the same south across that part of inlot No. 77, herein conveyed, as an ap­
purtenance to those parts of said in lot No. 77, and inlot No. 170 lying south 
of that part of in lot No. 77 hereby conveyed.'' 

I have carefully examined said abstract and find no defects m the title to said 
real estate as disclosed thereby. There arc no liens or incumbrances against said 
real estate excepting the taxes for the year 1914, due December 20, 1914, and June 
20, 1915. respectively, the amount of which is as yet undetermined. 

Subject only to the payment of said taxes, I am of the opinion that the ab­
stract discloses a good and· sufficient title in fee simple in Adda P. Phillips to said 
premises. The cll'ed is in proper legal form, is duly signed, acknowledged and wit­
nessed, and conv~ys to the state of Ohio a title in fee simple to the real estate 
therein described. 

The abstract and deed are herewith returned. 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney General. 
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1235. 

TRAXSCRIPT OF THE PROCEEDIXGS OF COUXCIL OF THE VILLAGE 
OF XILES, OHIO, IX THE :\lATTER OF THE ISSUAXCE OF BOXDS 
FOR THE DIPROVDIEXT OF STH.EETS IX SAID VILLAGE. 

CoLt:li1Bt:s, 0Hro, Xovember 12, 1914. 

The llldustrial C ommissioll of Ohio, Columbus, Ohio. 
GE!\TLEME!\ :-At the commission's request I have examined the transcript of 

the proceedings of the council of the village of Xiles, in the matter of the issuance 
of bonds in the aggregate sum of $10,500 in anticipation of the collection of special 
assessments for the improvement of Arlington street in said village from \Vater 
street to \Villiams street. I have also examined the original bonds which are iil 
the possession of the treasurer of state. 

I am of the opinion and hereby certify that said bonds have been issued in ac­
cordance with the provisions.of the law, and that the same constitute a good and 
valid legal obligation against the city of Xiles, to be paid in accordance with the 
terms specified therein. 

1236. 

Very tr\liY yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

RIGHT OF DIRECTORS OF LONGVIEW HOSPITAL TO PAY FOR PUB­
LICITY CA:\IPAIGN, RELATIVE TO BOr\D ISSUE, FROM FUNDS AT 
THEIR DISPOSAL. 

It is not legal for the directors of Longview hospital to pay from funds at their 
disposal for publicity campaigll carried 011 b_v them relative to a bond issue. 

CoLUMBt:s, OHio, November 12, 1914. 

Bureau of Inspection and Supervisioll of Public Offices, Columbus, 0/lio. 
GENTLEMEN :-I have your favor of 1\' ovember 7, 1914, in which you ask opinion 

of me as follows: 

"The directors of Longview hospital before the election of 1912 pub­
lished newspaper advertisements in all the Cincinnati papers appealing to 
the voters to authorize a bond issue of $500,000.00, the proceeds of which 
bond issue were to be used for new building and for other improvements at 
Longview hospital. 

"Kindly give us your written opinio,1 as to the legality of the expendi­
ture made by the directors for such advertisement." 

The statutes provide for the government of Longview hospital by a board of 
five directors, and other officers appointed by said board. The funds at the dis­
posal of said board of directors for the purposes of said institution are derived 
from various sources (section 2033, G. C.) ; hut however derived such funds are in 
every sense public moneys, and as other public moneys, can only be expended in 
some manner authorized by law. It is sufficient to know as a predicate to the only 
possible answer to your inquiry that the said board of directors of this institution 
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are nowhere in the law authorized to expend public moneys coming into their 
hands for the purposes indicated in your communication. The authorization by_ the 
voters of Hamilton county of the bond issue in question was undoubtedly a matter 
of vital interest to the welfare of the institution and any interest taken by the di­
rectors in securing a favorable vote on this bond issue was entirely proper and 
laudable. But, inasmuch as there is nothing in the law pertaining to the affairs of 
this institution, or elsewhere, authorizing the board to expe11d money for the purpose 
of publicity in the then proposed bond issue, the answer to your question must be 
that there was no authority for any action of the directors expending public money 
for this purpose, and if this was done, said action on the part of the directors was 
clearly illegal. 

1237. 

Very truly yours, 
TIMOTHY S. HOGAN, 

A ttomey General. 

UNDER THE EXEMPTION PROVISION OF THE INHERITANCE TAX 
LAW, NIECES AND NEPHEWS l\IUST BE OF THE BLOOD OF THE 
DECEDENT. 

Under section 5331, General Code, prior to amendment 103 0. L., 465, nieces 
and nephews must be of the blood of .the decedent. 

CoLUMBUS, 0Hro, November 13, 1914. 

HoN. FRANK P. ANDERSON, Prosecuting Attorney, Lebanon, Ohio. 
DEAR SIR :....:.I have previously acknowledged' receipt of the letter of Messrs. 

Brandon & Ivins, attorneys at law, embodying· the request in which you join that I 
advise you on the following questions: 

"1. When did senate bill No. 13, section 5331, passed April 15, 1913, 
approved May 5, 1913, and filed with the secretary of state Ma-y 8, 1913, Laws 
of Ohio, 103, pages 465 and 456, become effective as a law of this state? 

"2. Under the repealed section 5331, which exempted nieces and 
nephews from the collateral inheritance tax, must nieces and nephews neces­
sarily be of the blood of the testator? In other words, if A and B are hus­
band and wife, would a devise from A to a child of B's sister be exempted 
from the collateral inheritance tax under the former section, provided it 
exceeded $200 value?" 

With respect to the first question I beg to state that the same is answered by 
my opinion to the Hon. -:fhomas L. Pogue, prosecuting attorney; Cincinnati, Ohio, 
a copy of which is enclosed herewith. You will observe that it is my opinion that 
the act referred to became a law on the day on which it was approved by the gov­
ernor, viz., May 5, 1913. 

Your second question is, I think, answered by the cases of in re Wolf, 48 Bul. 
211 and in re Bates, 7 N. P. 625. Both of these cases hold, as you will observe, 
that the nieces and nephews, in order to be exempt as to their inheritances from 
the operation of the law, must be of the blood of the decedent. 

Accordingly, I so hold. 
Very truly yours, 

TIMOTHY S. HOGAN, 
Attorney General. 
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1238. 

ALL PERSOXS CO:\DllTTED TO AXY IXSTITUTIOX UNDER THE CON­
TROL AXD :\IAXAGDIEXT OF THE OHIO BOARD OF ADMINIS­
TRATIOX SHALL BE COXSIDERED AS C0:\1:\IITTED TO THE CON­
TROL, CUSTODY AXD CARE OF SUCH BOARD-C0:\1:\IIT:\IEXT BY 
JUVENILE COUl{T OF DELINQUENT BOYS TO THE BOYS' INDUS­
TRIAL SCHOOL SHALL BE :\lADE AS BEFORE THE PASSAGE OF 
THE JUVEXILE RESEARCH ACT-SECTIONS 1841-1, ET SEQ., 2087 
AXD 2093, GEXERAL CODE, APPLY AS BEFORE THE PASSAGE OF 
THE JUVENILE RESEARCH ACT. 

By reason of the provisions of section 2 of the act of the legislature, passed 
April 9, 1913, providi11g that all persons committed to any institution tmdcr the 
coutrol and ma11agement of the Ohio board of administration, shall be considered 
as committed to the co11trol, custody and care of such board. Commitments by 
juve11ile courts of deliuquent boys to the bo·ys' industrial school shall be made as 
before the passage of the juve11ile research act, section 1841-1, et seq., General 
Code. Sections 2087 a11d 2093, Ge11eral Code, providing for the manner and cost 
of tra11sporting boys to tlze boys' industrial school, apply as before the passage of 
tlze juvenile resea1·ch act. 

CoLUMBUS, OHIO, November 13, 1914. 

THE HoN. GEORGE S. ADDAMS, Judge Juvenile Court, Cleveland, Ohio. 

·DEAR SIR :-Under date of July 2, 1914, you write asking my opinion with respect 
to the cost and expense of transporting boys committed to the boys' industrial 
school at Lancaster, Ohio. You inquire particularly as to the present application 
of section 2087, General Code, in view of the act of the legislature passed March 
25, 1913, authorizing and directing the Ohio board of administration to provide for 
and maintain a "bureau of juvenile research." 

Said section 2087, General Code, above noted, and section 2093, General Code, 
the provisions of which are likewise pertinent to the question at hand, provide 
as follows: 

"Section 2087. Any youth upon being sentenced to the boys' industrial 
school, within five days after such sentence, unless the court giving such sen­
tence shall otherwise order, shall be conveyed to the school by the sheriff 
of the county in which the conviction was had, or by a suitable person desig­
nated by the court giving the sentence, and deliver into the custody of the 
superintendent of the school, with a statement of the offense for which he 
was convicted, his age, and a copy of the sentence. 

"Section 2093. The person other than the sheriff, deputy sheriff or 
other officer receiving a fixed salary from the county, shall receive as com­
pensation for delivering a youth to the school, two dollars, two cents per 
mile each way from his home to the school by the usual route of travel and 
in addition thereto his actual and necessary expenses incurred, to be paid 
out of the county treasury upon the certificate of the proper officer of the 
court which committed him and the warrant of the county auditor, unless 
convicted of a crime the punishment of which is confinement in the peni­
tentiary, in which case the costs in the case and the expense of his trans­
portation upon a like certificate shall be paid out of the state treasury." 
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Sections 1841-1, 1841-2 and 1841-3, General Code, as enacted by the act above 
referred to, provide as follows: 

"Section 1841-1. All minors who in the judgment of the juvenile court, 
require state institutional care and guardianship shall be wards of the state, 
and shall be committed to the care and custody of 'the Ohio board of admin­
istration,' which board thereupon becomes vested with the sole and exclusive 
guardianship of such minors. 

"Section 1841-2. The 'the Ohio board of administration' shall provide 
and maintain a 'bureau of juvenile research' and shall employ competent per­
sons to have charge of such bureau and to conduct investigations. 

"Section 1841-3. The 'the Ohio board of administration' may assign 
the children committed to its guardianship to the 'bureau of juvenile re­
search' for the purpose of mental, physical and other examination, inquiry 
or treatment for such period of time as such board may deem necessary. 
Such board may cause any minor in its custody to be removed thereto for 
observation and a complete report of every such observation shall be made 
in writing and shall include a record of observation, treatment, medical his­
tory and a recommendation for future treatment, custody and maintenance. 
The 'the Ohio board of administration' or its duly authorized representa­
tives shall then assign the child to a suitable state institution or place it in 
a family under such rules and regulations as may be adopted." 

The question made by you with respect to the present application of section 
2087 and, I infer, of section 2093 as well, arises out of the consideration that said 
section 1841-1 requires minors, who, in the judgment of the juvenile court, require 
state institutional care and guardianship, to be committed to the care and custody 
of the Ohio board of administration, while the act is entirely silent with respect 
to the commitment of said minors to either the boys' industrial school at Lancaster, 
or the girls' industrial home at Delaware, and upon the consideration that the pro­
visions of said section 2087,. with respect to the transportation of boys to the boys' 
industrial school, seems to be predicated on the fact of their being sentenced to 
that institution. 

I note, however, that section 2 of the act passed by the legislature April 9, 
1913, provides that "all persons committed to any institution under the control and 
management of the Ohio board of administration, shall be considered as com­
mitted to the control, custody and care of such board." 

Upon consideration of all of the foregoing statutory provisions, I am of the 
opinion that boys may be sentenced and committed to (i. e., delivered to) the boys' 
industrial school at Lancaster the same as before the enactment of the so-called 
"juvenile research act." Upon such commitment the statutory provision above 
noted will operate to vest the Ohio board of administration with the care and cus­
tody of such boys. Likewise, I am of the opinion that with respect to the manner, 
cost and expense of transporting boys so committed to said institution, said sec­
tions 2087 and 2093 govern as before the enactment of said "juvenile research act." 

As pertinent to the matter of the transportation of girls committed to the girls' 
industrial home at Delaware, I herewith enclose a copy of an opinion lately rendered 
to the Ron. H. C. Wilcox, probate judge at Elyria, Ohio. 

Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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1239. 

APPROVAL OF THE PROCEEDIXGS FOR THE ISSUAXCE BY THE VIL­
LAGE OF CORTLAXD, OHIO, OF CERTAIX BOXDS FOR THE COX­
STRUCTIOX OF AX ELECTRIC LIGHT AXD POWER PLANT. 

Approz·al of the proceedings for the issuance by the village of Cortlmzd, Ohio, 
of certain bo11ds for the co1zstruction of an electric light and power p/a11t. The so­
called Todd !au.', 102 0. L., 262, being a re·l-"ision of the entire Longworth act, should 
be regarded 1111der the circumstances of its enactment as subsequent to senate bill 
281, 102 0. L., 153, amendi11g section 3939, General Code, a part of the old Long­
~vorth act. Both were passed on the same day; senate bill 281 was signed last in the 
se11ate; the Todd law ~vas approved last by the goz•ernor, but the opinion is 11ot 
based upon the order i11 which the bills were signed Ot' apprOt.'ed, but rather upon 
the 11ature of their subject-matter in connection with the other circumsta11ces. 

CoLUMBt.:S, OHIO, November 13, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-At the request of the commission I have examined the transcript 

of the proceedings for the issuance by the council of the village of Cortland of 
bonds in the amount of $5,000 for the purpose of purchasing the necessary labor 
for and erecting an electric street lighting system in the village and supplying elec­
tricity to the corporation and the inhabitants thereof. 

The first question which is raised by the transcript is suggested by the purpose 
for which the bonds are issued, which has just been stated. The general assembly 
at its regular session in 1911 passed two bills amending section 3939, General Code, 
which specifics certain purposes and improvements for which bonds may be issued 
by a municipal corporation. These two bills were designated, respectively, senate 
bill 281, which is found in 102 Ohio Laws, 153, and senate bill 131, which is found 
in 102 0. L., 262. 

Doth these hills were passed on the same clay, viz.: ::\fay 15, 1911; but the 
senate journal shows that both were signed last in the senate, and that senate bill 
281 was signed after senate hill 131 was signed. However, both bills were presented 
to the governor and signed by him in the inverse order "of their signature by the 
presiding officer of the senate; that is to say, senate bill 131, which was first signed 
by the president of the senate, was approved hy the governor on ::\lay 22, 1911, while 
senate hill 281, which was signed last by the president of the senate, was approved 
by the governor on .\lay 26, 1911. 

The pertinent provisions of the two sections, as so amended, differ as will be 
seen from the following: 

The section as amended, 102 0. L., 153 (the bill last signed by the presiding 
officer of the senate and first approved by the governor) authorized the issuance of 
bonds "for erecting or purchasing gas works or electric light works and for sup­
plying light to the corporation and the inhabitants thereof." 

The corresponding provision of the other hill was as follows: 

"For erecting or purchasing gas works or works for the g-eneration and 
transmission of electricity for the supplying of gas or electricity to the cor­
poration and the inhabitants thereof." 

That the difference is material arises out of the fact that a strict construction 
of the one clause leads to the conclusion that bonds may not be issued under it for 
the purpose of supplying electricity to the inhabitants of a corporation for a pur-
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pose other than light; whereas, the other authorizes bonds to be issued with a view 
to supplying electricity generally; that is, for power as well as for light purposes. 

Although the purpose for the issuance of the bonds, as stated in the ordinance 
shown on the transcript, does not exactly correspond to the language of either of 
the above statutory provisions, it is well within the power granted by senate bill 
131, and possibly in excess of the power granted by senate bill 281. 

Ordinarily, the above facts would present a very difficult question, namely, as 
to which of two laws passed in one order and approved by the governor in the in­
verse order of their passage, both pertaining to the same subject, and it being clear 
that it was not the intention that both should remain in effect, is the law. How­
ever, I have not stated all the facts surrounding the enactment of this legisla­
tion. The relative time of the affixing of the signature of the presiding officer to a 
bill passed by both houses of the general assembly is a possible criterion by which 
to determine which of two acts is the later in point of enactment, but as governing 
the question of legislative intention, it is only one of several rules of statutory inter­
pretation. In the present case, the legislative intention is made clear by consi.dera­
tions which I have not yet mentioned. Senate bill 281 was in form, an amend­
ment of section 3939, General Code. It was introduced, considered and presented 
by the general assembly on the obvious theory and understanding that there was a 
section in force designated as section 3939, General Code, the intention being to 
amend that section, as such. 

Senate bill 131, on the contrary, was a re-enactment of the body of laws famil­
iarly known as the Longworth act, and formerly consisting of sections 3939 to 3954, 
inclusive, of the General Code, but the revision which the legislature desired to 
make of this statute, considered as a whole, was not worked out, by repealing and 
re-enacting and so formally amending the sections named, but by repealing all of 
them and enacting an entirely new act with serial section numbers beginning with 
section 1 and ending with section 15. The section numbers affixed to the various 
sections of this act in the present General Code were chosen by the attorney gen­
eral under authority at that time reposed in him, and not by the general assembly, 
it sci f. 

So it is that if senate bill 281 be regarded as the later law in point of enact­
ment, it is at least defective in that it purports to be an amendment of section 3939, 
General Code, whereas at the time, and on this theory, section 3939, General Code, 
had been absolutely repealed, as such. 

Therefore, the only consistent theory to adopt is to hold that the general as­
sembly at least intended that its revision of the whole body of the law should be 
its last word on the subject, and that senate bill 131, which effected that revision, 
should repeal section 3939, General Code, as it then stood, including the amend­
ment which had just been made thereto. 

I think, therefore. that the only hypothesis upon which the two legislative acts 
can he made consistent and harmonious is to regard senate bill 131 as the later and 
controlling law, under the peculiar circumstances of this case, without necessarily 
considering the more fundamental question as to whether the date of approval by 
the governor, or the time of signature by the presiding officer, determines which of 
the two laws is the last in point of enactment. 

For these reasons, then, I conclude that the purpose of the issuance of bonds 
being within the purview of section 3939, as amended by senate bill 131, 102 0. L., 
262, section 1, is proper. 

The transcript presents another question similar to the one passed upon by this 
department, in the matter of the bonds of the village of 1hson, Ohio, an opinion 
with respect to which has heretofore been given to the commission. That is to 
say, the ordinance for providing for the issuance of the bonds was published in 
but one paper. The transcript shows that the paper in which publication was made 
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is the only paper printed and published in the village. For the reason set forth in 
the other opinion referred to, I deem this publication sufficient, notwithstanding the 
decision of the court of appeals of :\Iuskingum county, therein referred to. 

Xo other questions being suggested by the transcript, I am of the opinion and 
hereby certify that said bonds have been issued in accordance with the provisions of 
the law, ami that the same constitute a good and valid legal obligation against the 
village of Cortland to be paid in.accordance with the terms specified therein. 

I may add that while no form of bonds is attached to the transcript, I have 
examined the bonds themselves on deposit in the office of the treasurer of state. 
~~~d lind th<.t the form thereof is proper. 

1240. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

RIGHT OF THE DIRECTOR OF PUBLIC SAFETY TO RECEIVE A SAL­
ARY AS CLERK I)\' THE PUBLIC SAFETY DEPART:\iEXT. 

A director of prrblic safety may not also recei·ue a salary as clerk iu the public 
safety department. Such director of public safety, however, may act in the capacity 
of clerk of the bom·d of public service and clerk of the waterworks departmeut. 

COLUMBUS, OHIO, November 13, 1914. 

HoN. HARRY vV. KOONS, City Solicitor, Mt. Vernon, Ohio. 
DE!\R SIR :-Under date of October 6th, you request my opinion upon the fol­

lowing proposition : 

"\V. is clerk of the board of public service, the board of public safety 
and the waterworks department of this city; while holding these clerk­
ships \\'. was appointed director of public safety by the mayor. 

"Quer:y: Can \V. continue to draw salary for the clerkships and also 
receive a salary as director of public safety?" 

Offices are considered incompatible when one operates as a check upon the 
other, or when the incumbent of one is expected to supervise or superintend the 
functions of the other; or when the duties are so numerous and conflicting as to 
render it impossible for one individual to perform the functions of both, or when 
considerations of public policy prohibit the holding of both positions by a single 
individual. To these conditions might be added those offices of which the particu­
lar provisions of statute relating thereto show a contrary intention, such as the 
requirement of the devotion of all time to the duties thereof, or for some other 
palpable reason. 

In your case, while vV. is acting as director of public safety, it is clear that 
he cannot also receive a salary as clerk in the same department, for the manifest 
reason that the director acts as supervisor and is indeed the ruling head over the 
clerks. As respects the other positions, however, I know of no reason why a sin­
gle individual may not fill each and all of them at the same time, providing that 
the duties are such that they will. not conflict with respect to time and possibility 
of performance. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1241. 

RULES TO BE FOLLOWED IN DETER:\IINING THE VALUATIOX OF AN 
EST ATE FOR IXHERIT AXCE TAX WHERE THE VALUE OF THE 
SEPARATE INTERESTS IS SUCH AS TO :\lAKE EXE:\fPTIOXS EX­
HAUST THE EST ATE. 

Tr'hcu tlu: prosecuting attorney 011 behalf of the stale asks for a valuation of au 
estate for inheritance tax purposes, and appraisers are appointed, and it Sltbsequent/:y 
develops that the value of the separate interests is suclz as to 111ake the exemptions 
e.rlzaust the estate, lem;ing not/zing to tax, the fees of the appraisers are to be paid 
in the first ilzstance from the county treasurj•. Such fees so paid constitute expenses 
of collection of inheritance taxes, 75 per cent. of which in the aggregate, the county 
is e11titled to deduct at the ne.'rt semi-amzual settlement from the share of the in­
heritance taxes due to the state. 

CoLUMBUS, OHio, November 13, 1914. 

HoN. THOMAS L. PoGuE, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Sm :-I have acknowledged receipt of Mr. Jacobs' letter of October 19th, 

requesting my opinion upon the following question: 

"In a proceeding under the statute for the appraisement of an estate 
for collateral inheritance tax purposes it is ascertained that the value of 
the separate interests and the cost of administration are such as to bring 
into play the statutory exemptions and to leave nothing subject to taxation. 
From what source are the fees of the appraisers to be paid in such a case?" 

Your question invites consideration of the following sections of the General 
Code: 

"Sec. 5343. The value of such property, subject to said tax, shall be 
its actual market value as found by the probate court. If the state, through 
the prosecuting attorney of the proper county, or any person interested in 
the succession of the property, applies to the court, it shaiJ appoint three 
disinterested persons, who, being first sworn, shall view and appraise such 
property at its actual market value for the purposes of this tax, and make 
return thereof to the court. The return may be accepted by the court in 
a like manner as the original inventory of the estate is accepted, and if so 
accepted, it shall be binding upon the person by whom this tax is to be 
paid, and upon the state. The fees of the appraisers shall be fi.'red by the 
probate judge and paid out of the county treasurj• upon the warrant of the 
cowzty auditor. * * *" 

There is no limitation of the foregoing language and I am of the opinion that 
the fees of the appraisers are to be fixed by the probate court and paid out of the 
county treasury as therein provided in aiJ cases whether the estate proves to be 
productive of taxes or not. 

In order fully to answer your question, however, I think other proviSions of 
the related statutes may be considered. I caiJ attention to section 5646, General 
Code, which is as foiJows: 

"The fees of officers having duties to perform under the prov1s1ons of 
this sulvlivision of this chapter, shaiJ be paid by the county from the county 
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expense fund thereof, and shall be the same as allowed by law for similar 
services. In ascertaining the amounts due the state, seventy-five per cent. 
of the cost of collection and other necessary and legitimate expenses in­
curred by the county in the collection of such taxes, shall be charged to 
the state and deducted from the amount of taxes to be paid into the state 
treasury." 

This section should of course have been amended when the act in 103 0. L., 
463, changing the distribution of the collateral inheritance tax in conformity to 
article XII, section 7 of the constitution as amended, was passed, in order to pro­
duce a harmonious system of legislation. The legislature, howeHr, failed to enact 
such an amendment, and I am unable to reach the conclusion that there is sufficient 
implication of legislative intention from which to construct an implied amendment 
thereof. 

In my opinion the fees of the appraisers constitute a portion "of the cost of 
collection and other necessary and legitimate expenses incurred by the county in 
the collection of such taxes" for the purpose of section 5346. 

The only question is, then, as to whether or not fees which have been paid by 
the county to the appraisers, in case of an estate which was not productive of taxes, 
are deprived of this character by reason of such nonproductiveness. In my opinion 
they arc not so deprived of that character. 

Section 5340, General Code, which, while not expressly amended when sec­
tions 5331 and 5333 were amended, may be regarded as impliedly amended so as 
to make the distribution for which it provides in part correspond to that required 
under amended sections 5331 and 5333, provides that the county treasurer shall col­
lect the inheritance taxes, make proper distribution on his books, and pay the proper 
proportion thereof "into the state treasury to the credit of the general revenue 
fund at the time of making his semi-annual settlement." 

Thus it appears that the inheritance taxes are to be settled for as between the 
state and the county semi-annually the same as other taxes. In such settlement 
I do not believe that it is required that the expense of each separate collection be 
referred to and deducted from the state's portion of each separate tax collection. 
In other words, I deem it proper under section 5346 for the county treasurer to 
compute and ascertain at settlement time the aggregate "cost of collection and other 
necessary and legitimate expenses incurred by the county in the collection" of in­
heritance taxes during the preceding six months, and to deduct 75 per cent. of such 
aggregate sum from the amounts which would otherwise be due to the state. 

This being the case, I am of the opinion that a cost of collection or a necessary 
and legitimate expense incurred by the county in attempting to collect inheritance 
taxes should be treated as other costs and expenses incurred in the successful col­
lection of such taxes, for the purpose of the division of expenses between the state 
and the county, particularly in view of the fact that under the present laws the 
county officers are charged with the duty of collecting the taxes while the county, 
as such, receives no benefit therefrom. 

I conclude, therefore, that the fees of appraisers appointed under a proceeding 
under the collateral inheritance tax law which terminates without the collection 
of any taxes, are to be paid, in the first instance, out of the county treasury upon 
the warrant of the county auditor, and that when so paid they are to be considered 
as a part of the costs of collection and other necessary and legitimate expenses 
incurred by the county in the collection of inheritance taxes. 75 per cent. of which 
aggregate amount is to be deducted semi-annually from amounts due the state on 
settlement. Yours very truly, 

TIMOTHY s. HOGAN, 

Attomey General. 
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1242. 

TAXES CHARGED AGAINST REAL ESTATE CONDEMNED BY THE 
STATE FOR PENITENTIARY PURPOSES AFTER THE DATE OF 
THE ATTACH.:\IENT OF THE TAX LIEN AND BEFORE MAKING UP 
OF THE DUPLICATE. 

Taxes charged agai11st real estate co11demned by the state for pe11itentiary 
purposes after the date of the attachment of the tax lien and before the maki11g up 
of the duplicate arc not collectible from. the origi11al owner a11d the lien therefor is 
extinguished by the superior title taken by the state. 

CoLUMBus, OHIO, November 13, 1914. 

The Tax Com mission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of October 21st, requesting 

my opinion upon the following question: 

"In the early part of this year the state condemned a farm in Madison 
county for a site for a new penitentiary. The commission desires your 
opinion as to whether or not the former owrrer of said farm, against whom 
condemnation proceedings were had, is liable for the taxes upon the farm 
w~ich became a lien in February, 1914. If not, is the state liable for such 
taxes, and if so how are they to be paid?" 

The land in question was acquired by the state sometime after February, 1914, 
under the provisions of an act of the general assembly passed April 19, 1913, 103 
0. L. 247, and particularly in pursuance of section 10 thereof which requires the 
attorney general under certain circumstances ·to proceed in the manner provided 
by law for the appropriation of property by municipal corporations, "to appro­
priate said property for the state" and to "exercise all the power and discharge all 
the duties as representative of the state of Ohio· which are imposed by law upon 
the city solicitor with regard to such proceedings on behalf of such municipal 
corporations." 

It is further provided in said act that "All the provisions of sections 3681 to 
3697, inclusive, of the General Code, shall, in so far as the same are appropriate 
and applicable, govern the proceedings herein." 

Sections 3681 to 3697 inclusive, of the General Code, need not be quoted here; 
suffice it to state that they provide a procedure to be instituted by the city solicitor 
for the assessment by a jury of compensation to be paid for the interest con­
demned and distribution by the court of the amount assessed in accordance with 
the rights of the claimants of the property taken. These sections are silent upon 
the subject of taxes, therefore they have none of the following three possible 
effects: 

1. They do not impose upon the person whose land is taken any liability for 
taxes other than that which would ordinarily exist. 

2. They do not of themselves fasten upon the land as taken by the municipality 
or other agency of the state any lien or liability in rem which would not otherwise 
exist. 

3. They probably do not authorize unascertained taxes to be distributed out 
of the assessed compensation. 

The last point may be involved in some doubt as Hoglen vs. Cohen, 30 0. S. 
436, is not exactly decisive of the case, being founded upon the interpretation of a 
statute. At all events, however, it appears from your letter that taxes have not 
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been paid, although the land has been taken and presumably distribution has been 
made, therefore, this question seems to be out of the case. 

Coming now to the liability of the original owner of the premises about which 
you fir:;t inquired I beg leave to point out that the land was assessed presumably 
in his name, that is it was so entered on the duplicate between the time when the 
assessment was made and the time when the taxes in question were charged against 
the assessment. The land must have been and undoubtedly was transferred on the 
duplicate to the state of Ohio, and the duplicate would then show a charge, if any, 
not against the owner personally, but against the state itself. 

\Vhether or not under present Ohio statutes taxes charged on real estate con­
stitute a personal liability of the owner of the land is a doubtful question; but 
at all events the person liable would be, as held in Creps vs. Baird, 3 0. S. 278, 
the person "in whose name the lands stand listed when the taxes accrue." So that 
if there were any personal liability it would be a personal liability disclosed by the 
duplicate placed in the hands of the treasurer for collection, for the treasurer 
must sue on his duplicate, and in this case the treasurer's duplicate presumably 
does not show any charge against the original owner. 

Coming now to what may be termed, to avoid difficulty of expression, the lia­
bility of the state, I am of the opinion that such liability does not exist. The case 
is not to be determined upon principles arising out of the exemption of property 
from taxation after the attachment of the state's lien for taxes does not defeat 
the collection of the taxes against the land, for though property may be held, for 
example, by a publicly charitable institution, yet if the iien of the state for taxes 
properly attached to that property it could be taken in satisfaction of the taxes 
notwithstanding its exemption from subsequent taxes. 

But another principle comes into play and determines the answer to this ques­
tion. This is what is known as the doctrine of merger. The state's lien for taxes 
is a species of title or interest in the property, created as a means of enforcing 
collection of the taxes, and whenever the state acquires a title superior to that 
title in a given tract of real estate the inferior title is merged into the superior 
one. An individual cannot have full legal title to real estate and an inferior lien 
therein at the sarrie time ; the one extinguishes the other. The state is governed 
by the same rules which govern individuals in this particular. 

Gasaway vs. Seattle, 21 L. R. A. n. s. 68, and cases cited in the notes 
thereto. 

Foster vs. Duluth, 48 L. R. A. n. s. 707, and cases cited in the notes. 

Now it is true that the states lien for taxes represents taxes other than those 
which come to the state itself. Thus, in the case mentioned by you there are doubt· 
less county and township taxes charged against the property; but this fact is im­
material. The power of taxation is an attribute of sovereignty and emanates from 
the state All taxes in this sense are state taxes, and this is especially true under 
Ohio laws. There is but one lien for taxes-that of the state; there is no separate 
lien in the county or township or any other local subdivision, therefore for the 
purpose of the doctrine of merger the distribution of taxes on account of which 
the lien exists, is immaterial. The title or interest represented by the lien is that 
of the ~tate and the state only. 

On this point I refer the commission to the case of Wasteney vs. Schott, 58 
0. S. 410, wherein it was held that the right of action for the recovery of personal 
taxes resides in the state and is not attributable to the different local and municipal 
governmental agencies on behalf of which the taxes are levied. As stated by 
Williams, ]., in the opinion at page 416: 
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"Through county, township, municipal, and other organizations, they are 
paid out in the administration of public justice, the maintenance of the pub­
lic order and security, the support of the public schools and other purposes 
of a public nature pertaining to the state government. Hence, for all such 
taxes levied on real property the lien thereon provided by statute is declared 
to be in favor of the state; and while it was probably deemed impracticable 
to create a lien on personal property for the taxes laid against it, the fund 
derived from them is expended in common with that arising from real estate 
taxes, and for the same purposes." 

In conclusion, then, I am of the opinion, first, that the original owner of the 
land is uot personally liable for the taxes which have been charged on the duplicate 
against the land mentioned by you, and, second, that the lien of the state for these 
taxes as charged against the land has been merged into the higher title taken by 
the state so that lien can no longer be effectively asserted. 

In short, then, the taxes, though properly charged, are wholly uncollectible. 
The only manner in which the treasuries of the local subdivisions can be reim­
bursed for the loss is by legislative appropriations; and this is a matter which 
technically, at ieast, rests upon the conscience of the general assembly of the 
state. 

1243. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

JURISDICTION OF JUVENILE COURT OVER BOYS UNDER EIGHTEEN 
YEARS OF AGE ARRESTED FOR VIOLATION OF THE HUNTING 
LAW. 

The juvenile court, and not the justice of the peace, has jurisdiction over boys 
under eighteel! years of age arrested for violation of the hunting law. 

CoLUMBUS, OHIO, November 13, 1914. 

HoN. HoMER E. JoHNSON, Prosecuting Attorney, Marion, Ohio. 
DEAR SIR :-In reply to your letter of October 12, 1914, asking whether the 

justice of the peace or the juvenile court has jurisdictiOii over boys under eighteen 
years of age, arrested for violation of the hunting laws, I beg to submit the fol­
lowing opinion : 

As a violation of any state law by a minor under eighteen years raises the same 
question relative to the respective jurisdictions of the justice of the peace and of 
the juvenile court, I have attempted to make this opinion sufficiently broad to 
cover any case. 

The law establishing the juvenile court, defining its powers and determining 
the extent of its jurisdiction, is found in General Code, sections 1639 to 1683 inclu­
sive, and the amendments thereto, as found in Ohio Laws, Vols. 101 to 103. 

Section 1642, General Code, Vol. 103 Ohio Laws, page 868, provides : 

"Such court of common pleas, probate court, insolvency court and su­
perior courts (as may have been designated juvenile courts, as provided by 
section 1639, General Code), within the provisions of this chapter shall have 
jurisdiction over and with respect to delinquent, neglected and dependent 
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minors under the age of eighteen years not inmates of any state institution, 
etc." 

Section 1644, G. C., Ohio Laws, Vol. 103, page 869, defines a delinquent child 
and is as follows : 

"For the purposes of this chapter the words 'delinquent child' include 
any child under eighteen years of age who violates a law of this state or any 
city or village ordinance, etc." 

It is not necessary to elaborate upon the jurisdiction of the justice of the 
peace, as it is conceded that he has jurisdiction in criminal cases throughout the 
county in which he is elected, either to recognize the party complained of to the 
proper court or, in cases in which he is given final jurisdiction, to render judgment. 
Therefore, we will assume that in the case to which you refer the justice of the 
peace would have jurisdiction to try the same and assess a fine unless his authority 
is otherwise abridged. 

Section 1644, G. C., heretofore referred to, undoubtedly gives to the juvenile 
court authority over minors under eighteen years of age who violate a state law 
or any city or village ordinance; therefore the question arises, is the jurisdiction 
conferred on the juvenile court exclusive or concurrent, and does it limit and 
abridge the jurisdiction and authority heretofore vested in the justice of the 
peace? 

The purpose and intention of the legislature in creating and establishing the 
juvenile court are nowhere better or more clearly stated than in the case of Travis 
vs. State, 21st Ohio Circuits, page 494, a portion of which I herewith quote: 

"It is not the purpose of the act to punish the child, but to take it out of 
environments which, if continued, would result disastrously to it as well as 
to society, and thereby become a standing menace to the state; and to supply 
it with opportunities for good moral training and physical comforts ami 
support. The parent, guardian, or any one having the custody and con­
trol of either, who in any way contributes to the delinquency, or in any 
resr;ect is responsible for the neglect of any such child, may at the same time 
be brought into court under arrest. If the charges against such person are 
sustained, he may be punished, but not the child." 

It scrms to me that section 1659, G. C., Vol. 103 Ohio Laws, page 874, admits 
of only one construction, and that is that th~ legislature intended to take from the 
justice of the peace, police judges and mayors of villages, although mayors are 
not expressly named, jurisdiction and authority over minors under eighteen 
years of age, and to give the exclusive jurisdiction over such minors to the juvenile 
court. Section 1659 is as follows: 

"Section 1659. When a minor under the age of eighteen years is ar­
rested, such child instead of being taken before a justice of the peace or 
police judge, shall be taken directly before such juvenile judge; or if the 
chilrl is taken before a justice of the peace or judge of the police court, it 
shall be the duty of such justice of the peace or such judge of the police 
court, to transfer the case to the judge exercising the jurisdiction herein 
provided. The officer having such child in charge shall take it before such 
judge, who shall proceed to hear and dispose of the case in the same manner 
as if the child had been brought before the judge in the first instance." 
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There seems to be only one case in which the legislature provided for the jur­
isdiction of any other court than the juvenile court over minors under eighteen 
years of age. That provision is found in section 1681, G. C., which says that 
when a delinquent child is charged with the commission of a felony, the juvenile 
judge may bind such minor over to the court of common pleas to be proceeded 
against there in the same manner as any other person charged with a felony. 'Where 
such minor under the age of eighteen is charged with a felony, the case would 
first be brought before the juvenile judge; and it seems to me that such judge has 
the exercise of a sound discretion whether the case should be transferred to the 
court of common pleas. 

Therefore, it is my opinion that the state of Ohio, in the valid exercise of its 
police powers, intended by the act creating what is known as the "juvenile court" 
to give to and vest in such court the exclusive jurisdiction over and with respect 
to minors under the age of eighteen years of age, with the exception in regard 
to felonies, as provided in section 1681, G. C. If the jurisdiction of the justice of 
the peace, judges of the police court and mayors of villages were made concurrent 
with the jurisdiction of the juvenile court, the purpose and spirit of the act would 
be defeated. It therefore follows, that in the case referred to in your letter, the 
justice of the peace had no authority to retain and hear the same. 

1244. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General· 

RIGHT OF COUNTY_COMMISSIONERS TO DESIGNATE NEWSPAPERS 
IN WHICH THE REPORT OF SUCH COMMISSIONERS SHALL BE 
PUBLISHED. 

The county commissioners have the power to designate the newspapers in 
which the report of such commissioners under section 2507, General Code, shall be 
published in accordance witli section 2508, Genua! Code. 

CoLUMBUS, OHio, November 14, 1914. 

Ho;,. A. A. SLAYBAUGH, Prosecuting Attorney, Ottawa, Ohio. 
DEAR Sm :-I am in receipt of your letter of October 6, 1914, requesting my 

opinion on the following question: 

"Who causes the report of the county comm1sswners to be published 
in accordance with section 2508, General Code? That is to say, who has 
the power to designate the papers in which such publication shall be made?" 

It is a well settled proposition that the county commissioners must make and 
file each year, a report of their financial transactions as provided by section 2507, 
G. C., and that the same must be published as provided by sectioH 2508, G. C. If 
the commissioners fail to make such report, mandamus will lie . 

. State vs. Commissioners, 12th C. D., page 316. 

Section 2508, G. C., provides for the publication of the report of the county 
commissioners, and imposes certain conditions upon the newspapers, which must 
be complied with to entitle them to publish such report; but it does not expressly 
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state who has the authority to designate in which papers, of those having the neces­
~ary qualifications, such publication shall be made. 

A question similar to this has arisen with reference to the publication of village 
ordinances. Section 4228, G. C., provides that all ordinances shall be published a 
certain number of times in newspapers having certain qualifications, etc., but it does 
not expressly give to any officials the right to designate the papers in which the 
publication shall be made. In that case the council enacts the ordinances; in this 
the county commissioners make the report; and in neither instance is the power to 
select the newspapers in which the ordina.nces or reports shall be published, ex­
pressly delegated. 

In the case of Davis vs. Davis, 6 N. P. (n. s.), page 281, the court held that 
the council of a village has the authority to select the newspapers in which its or­
dinances and resolutions shall be published, subject to the provisions of R. S. 1536-
619 (G. C., 4228), and to direct where all other publications shall be made, except 
where the statutes expressly provide for the same being done by some other official. 
These seem to me to be similar cases, and therefore it follows that unless the statutes 
expressly provide for some other official to select the papers in which the report 
of the county commissioners shall be published, the commissioners have the power 
to choose for themselves. 

I am of the opinion, therefore, that the county commissioners have the authority 
to designate the papers in which their report, required to be published by section 
2508, G. C., shall be published. 

1245. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE EFFECT OF THE STATUTE REQUIRING THE FURNISHIXG OF A 
TRAXSCRIPT BY A ~1UXICIPALITY OR OTHER PUBLIC BODY IS­
SUIXG BONDS TO THE SUCCESSFUL BIDDER OF THE ROXDS. 

The statutr, 103 0. L., 179, requiring the fumislzi11g of a transcript by a mu­
llicipality or other public body issuing bonds to the successful bidder of the bo11ds 
affects the rights of the purchaser of the bonds as to make a distinction between 
him and those purchasing from him without notice aud iu reliance upon recitals 
upon the face of the bonds. 

CoLUMBUS, OHIO, November 14, 1914. 

Bureau of luspcctiou and Supervision Public Offices, Departmeut Auditor of State, 
Columbus, Ohio. 
GENTLDIEN :-ln an opinion of recent date to your department I found it 

necessary to comment upon the rules by which a municipality may become liable 
upon bonds issued in violation of the Longworth act. I held, broadly speaking, 
that under certain circumstances, a municipality might be liable to a bona fide holder 
of such bonds; and in defining a bona fide holder no distinction was made as be­
tween the original purchaser of the bonds and a subsequent taker. 

It was not my intention then, nor is it now, to cover every possible circum­
stance which might arise in attempting to answer such a general question. However, 
I think in order to complete even the general observation which I was making in 
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that opinion, I ought to refer to the act of April 23, 1913, 103 0. L. 179, which is in 
full as follows: 

"Section 1. It shall be the duty of the clerk, or other officer having 
charge of the minutes of the council of any municipal corporation, board 
of county commissioners, board of education, township trustees, or other 
district or political subdivisions of this state, that now has or may here­
after have the power to issue bonds, to furnish the successful bidder for 
said bonds, a true transcript certified by him of all ordinances, resolutions, 
notices, and other proceedings had with reference to the issuance of said 
bonds, including a statement of the character of the meetings at which 
said proceedings were had, the number of members present, and such in­
formation from the records as may be necessary to determine the regu­
larity and validity of the issuance of said bonds; that it shall be th~ duty 
of the auditor or other officer, having charge of the accounts of said cor­
poration or political .subdivision, to attach thereto a true and correct state­
ment certified by him of the indebtedness, and, of the amount of the tax 
duplicate thereof, and such other information as will show whether or not 
said bond issue is within any debt or tax limitation imposed by law. 

"Section 2. Any such .clerk or officer, or any deputy or subordinate 
thereof, who shall knowingly make or certify a false transcript or state­
ment in respect to any of the matters hereinbefore set forth, shall be guilty 
of a misdemeanor and be fined not less than twenty-five ($25.00) dollars, 
nor more than ftve hundred ($500.00) dollars, or imprisoned not exceeding 
one year, or both." 

As to bonds issu.ed and sold since the date when this act became effective, 
which would be some time in July, 1913, it is clear that the act has a powerful in­
fluence upon the rights of the original purchasers. On the one hand, should they 
accept the issue without any transcript at all, they would buy at their peril and 
could not be boria fide holders; again, if the information is sufficient to "show 
whether or not such a bond issue is within any debt or tax limitation imposed by 
law," and itself discloses the invalidity of the bonds, the original purchasers can­
not have the status of bona fide holders, and while the bonds were in their hands 
they could not be regarded as valid obligations of the municipality. 

On the other hand, if the transcript should be false and should show that an 
issue of bonds, in point of fact invalid because of the violation of the debt limit, 
was valid, then, in my judgment, such a recital, except possibly as to the facts de­
scribed in the former opinion (as being those, with notice of which all persons are 
charged) would be one upon which the original purchaser could rely. 

It is not my purpose to analyze the statute nor to state in detail what its effect 
in any conceivable case might be. I wish merely to point out its existence and to 
state that it evillently creates a distinction between the original purchaser of bonds 
and those who purchase from them; for, of course, the transcript required by the 
statute is not attached to each bond but is merely furnished to the successful bidder. 

Yours (very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1246. 

LAKE VIE\\' CE:.\IETERY ASSOCIATIOX OF CLEVELAXD, OHIO, XOT 
EXE:.\IPT FRO~I TAXATION UPOX LAXDS WHICH IT HOLDS AXD 
WHICH ARE BETXG USED \\'ITH A VIEW TO PROFIT-RESIDENCE 
OF CE:.\IETERY SlJPERIXTEXDEXT EXE:.\IPT FRO~I TAXATIOX. 

The Lal~e Viezv Cemetery Association of C/evclmtd, Ohio, is not exempt from 
taxation upon lands which it lzoids and zvhich are not being 11sed with a view to 
profit, but which haz•e never been laid out aud allotted or otherwise prepared for 
use as a burial groJmd. 

A building for the residence of the cemetery superintendent, constructed by the . , 
association upon the lands set apart and actually used for burial purposes and other-
wise conceded to be exempt, is itself exempt from taxation. · 

CoLUMBUS, OHio, Xovember 14, 1914. 

The Honorable Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of July 13th, enclosing 

letter addressed to you by a member of the board of district assessors for Cuyahoga 
county and submitting, for my opinion, the following questions: 

The Lake View Cemetery Association of Cleveland, Ohio, owns about three 
hundred acres of land contiguously situated, of which approximately one hundred 
acres is allotted and prepared for use as a cemetery; while the remaining two hun­
dred acres has never been allotted and has been permitted, since its acquisition a 
number of years ago, to lie idle without being used for any purpose whatever. 
That is to say, on the one hand, no part of the unallotted land has ever been leased 
or otherwise used with a view to profit; while, on the other hand, it has never been 
used, either directly or indirectly, for cemetery purposes, or prepared for use fur 
such purposes, unless the mere holding of the land, with the intention and purpose 
ultimately to prepare them for use for burial purposes, constitute such a use or 
otherwise affects the question submitted. 

On these facts the question is made as to whether or not the two hundred acres 
of unallotted land, so owned and held, is taxable. 

Again, the cemetery association in question has, within the last year, erected a 
building to be used as a residence by the superintendent of the cemetery. The 
building has been erected upon that portion of the cemetery which is otherwise de­
voted to burial purposes. 

Is the building, together with the grounds upon which it is located, taxable? 
The correspondence enclosed with your letter discloses that the district assessors 

rely upon section 10093 of the General Code as ground for the conclusion that in 
no event may the cemetery association in question hold more than one hundred 
acres of land exempt from taxation (or for any other purpose); that the cemetery 
association claims the right to hold the three hundred acres in question, all of it 
exempt from taxation, under authority of an act passed April 6, 1870, supplementary 
to the then existing act providing for the incorporation of cemetery associations 
(corresponding to .sections 10093, et seq., of the General Code), and conferrins 
upon cemetery associations "in any county containing a city of the first class" 
authority to hold five hundred acres of land (other similar corporations being lim­
ited to one hundred acres) "three hundred acres of which shall be exempt from all 
taxation;" and that the district assessors take the view that the said supplementary 
act is unconstitutional. 

In the view which I take of the question which is submitted, on the facts as 
stated to me, I do not find it necessary to determine whether or not the act of April 
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6, 1870, is constitutional. This is a question which appears to me to be somewhat 
doubtful in ·view of the decision in Norton vs. Township Trustees, 8 C. C., 335, 
affirmed by the supreme court, 54 0. S., 682, on the one hand, and the familiar 
later decisions of which State, ex rei., vs. Jones, 66 0. S., 453, is a type, on the 
other hand. While inclined to the view that regardless of the question as to the 
title of the Lake View Cemetery Association to the land which it holds in excess 
of one hundred acres in extent, its claim of special exemption, as founded upon 
the act of April 6, 1870, cannot be maintained for constitutional reasons, I do not 
express an opinion on this point, because I find it sufficient, for the purposes of the 
question submitted, to consider what result would follow from the application of 
said act of April 6, 1870, assuming it to be constitutional. 

In German Evangelical Protestant Cemetery vs. Brooks, Treasurer, 8 C. C., 439, 
there is presented a case arisitrg under this very act, which then constituted section 
3581, R. S. The circuit court of Hamilton county, interpreting the language "for 
the sole and exclusive use of a cemetery * * * three J:!undred acres of which 
shall be exempt from taxation" per Smith ]., says at page 442: 

"This section was intended to limit the number of acres which should 
be exempted, and not to allow its use for other than cemetery purposes. It 
must still be for the sole and exclusive use of a cemetery." 

In other words, the mere fact that a cemetery corporation in a county con­
taining a city of the first class, might own three hundred acres of land would not 
be decisive as to the question of exemption from taxation. Only such land so owned 
and held as might be "for the sole and exclusive use of a cemetery" would be en­
titled to exemption. 

Elsewhere in the opinion of the court the meaning of what was then section 
2732, R. S., and is now section 5350 of the General Code, is considered. The court 
seems to regard the two statutes as substantially identical in meaning. Indeed 
this view seems to be the only one which can be accepted. Said section 5350 of 
the General Code, as it is at the present time, provides as follows: 

"Sec. 5350. Lands used exclusively as graveyards, or grounds for bury­
ing the dead, except such as are held by a person, company or corporation 
with a view to profit, or for the purpose of speculating in the sale thereof, 
shall be exempt from taxation." 

It is, of course, obvious that the phrase "used exclusively as graveyard or as 
ground for burying the dead" is synonomous with the phrase "for the sole and ex­
clusive use of a cemetery." 

The facts before the court in Cemetery vs. Brooks, supra, were as follows: 

The cemetery association in June, 1889, purchased a tract of about twenty-eight 
acres of land with the view and intention of thereafter using them for cemetery 
purposes, in connection with other lands adjoining the same, then actually in use 
as a graveyard or grounds for burying the dead. After such proper steps were 
taken toward the actual improvement for cemetery purposes of this particular tract 
of twenty-eight acres by surveying, etc., in the summer of 1891, the platting of the 
ground was finished. 

During the summer of 1890 the association rented the twenty-eight-acre tract 
for pasturage. 

The county auditor placed the tract in question upon the duplicate for the year 
1891. During that year the use for pasturage has been discontinued and it is clear, 
from what is said at page 441, that the fact that it had been previously used with 
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a Yiew to profit, did not determine the question of exemption in the mind of the 
court, the language being: 

''In the year preceding that for which the tax was levied, it was used 
for a pasture. This, of course, would uot, of itself, make the land liable 
for taxation the following year, but it only shows that at that time, at 
least, it had been set apart and used for burial purposes." 

The real test employed by the court to determine when lands acquired by a 
cemetery association, with a view to using them for the interment of the dead be­
come exempt from taxation, is disclosed by the following language: 

"\Ve are of the opinion that on the day on which the lien of the state 
for taxes levied for all purposes for the year 1891, attached to all real prop­
erty subject to such taxes, viz., the day preceding the second ::\Ionday in 
April of that year, this tract of twenty-eight acres was not being used ex­
clusively' as a graveyard or grounds for burying the dead. At that time, al­
though the title to the same was in the cemetery, it had not, in fact, been 
appropriated to that purpose. Though some preliminary work had been 
done on the grounds, the platting was not completed until the summer of 
1891, and presumably no lots had been sold therein until after the platting 
was completed, and certainly no interment had been made therein, and be­
fore this the lien of the state, for the taxes, had attached to the land, and 
could not be avoided for that year by the subsequent use of the land for 
burial purposes. 

"There are quite a number of cases in Ohio which explicitly declare 
that statutes exempting property from taxation must be construed strictly, 
and that where language is used in such a statute, exempting from taxation 
property used exclusively for certain purposes, or like terms, that to justify 
such exemption in a given case, it must certainly come within the terms of 
the statute; see 8 Ohio 89; 19 Ohio, 110; 25 Ohio St., 229; 29 Ohio St., 
201 ; 36 Ohio St., 253. * * * 

"If at that time the land had been prepared for burial purposes, lots 
sold or offeree! for sale, we think it would have presented a different case, 
and we would, in that event, have been unwilling to hold that the mere 
occupation of the old house upon the premises, by the workmen engaged in 
caring for and protecting it, even if something was deducted from their 
wages for the use of it, would have made the whole or that part of the 
property liable to taxation. \V e think that these views are supported by 
the cases cited in argument: See 118 ?IT ass., 358; 60 Iowa, 717; Cooley on 
Taxation, 203; 86 Ill., 336; 50 l\fd., 352; 3 Ex. Rep., 344; 120 ?If ass., 212: 
8 Kan., 344. * * *" 

It is clear, therefore, that upon a consideration of what is now section 5350 of 
the General Code, together with the act of April 6, 1870, the circuit court, in the 
case cited, held that land purchased and held by a cemetery association, with a view 
to· its ultimate use for cemetery purposes, does not become exempt from taxation 
until it is prepared for such use by the making of such improvements, as the neces­
sity of the case may require, and particularly by platting and laying out the grounds; 
and that this conclusion i:. not affected by the fact that between the time when the 
lands are acquired and the time when they are prepared for use, they are not leased 
or otherwise used with a view to profit, but are held in a state of idleness with the 
continued intention that they shall be ultimately devoted to the use which would 
exempt them from taxation. 
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So far as I am able to gather from your letter and the correspondence en­
closed, the two hundred acres of land held by the Lake View Cemetery Association, 
concerning which inquiry is made, has been, as stated by the council for the asso­
ciation, "held exclusively for cemetery purposes," but it has never been "used ex­
clusively for cemetery purposes," which is necessary to satisfy the requirement of 
the statute. This appears from the fact apparent in the letter of counsel that this 
portion of the land of the association is "unallotted ;" and that it is in such con­
dition that "on several occasions people have applied for leases," which applica­
tions have been refused o~ the ground that such leasing would render the land 
subject to taxation. The fact that the land is unallotted and in a condition suitable 
for use other than for cemetery purposes, although no such use is actually made of 
it, together with the admitted fact that no part of the land in question is actually 
used for the interment of the dead, indicates quite clearly, to my mind, that within 
the rule laid down by the decision cited, the two hundred acres in question is not 
exempt from taxation. Accordingly, I so hold. 

This conclusion is reached in full view of the provisions of section 5362, General 
Code, which is as follows: 

"Real estate held or occupied by an assoctatwn or corporation, organ­
ized or incorporated under the laws of this state, relative to soldiers' me­
morial associations, monumental building associations, or cemetery asso­
ciations or corporations, which in the opinion of the trustees, directors or 
managers thereof, is necessary and proper to carry out the object intended 
for such association or corporation, shall be exempt from taxation." 

\Vhile I am inclined to doubt the constitutionality of this section as apparently 
going beyond the grant of power in article XII, section 2 of the constitution, to 
exempt from taxation "burying grounds," I am of the opinion that it is clearly 
inconsistent with section 5350, supra. The one seems to grant exemption from tax­
ation to all real estat~ held or occupied by a cemetery association, which, in the 
opinion of the trustees thereof, is necessary to carry out the object intended for such 
association; the other limits the exemption of burying grounds to "lands used ex­
'clusively as graveyards or grounds for burying the dead." I do not believe the 
attempted exemption of section 5362 can be regarded as cumulative of that ex­
pressed in section 5350, General Code. Inasmuch as section 5350, General Code, 
has been amended and re-enacted repeatedly since section 5362 was enacted in its 
original form, I am of the opinion that to the extent that they are inconsistent, 
section 5350 controls and should be regarded as the law applicable to such asso­
ciations. 

The case of Cemetery vs. Brooks is also decisive of the other question sub­
mitted through you by the district assessors. The following is found in the opinion 
of the court, page 441 : 

"While this is so, we suppose that it should have a reasonable con­
struction in other respects-for instance, that if a cemetery association has 
land prepared for and set apart for the burial of the dead, that it is tiot 
essential to make it exempt from taxation, under our law, that the whole 
of it be used in this way. It would seem that there might be necessary 
and proper buildings thereon, as chapels, offices, etc., and it may be even a 
place of residence for those in charge; and that the fact that a very con­
siderable part of the ground was not used for the mere purpose of burial, 
but was used for avenues and plats, useful or ornamental, if not used for 
profit, would n,ot render the whole or any part of the land liable to taxa­
tion." 
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This statement is purely dictum. However, authorities arc cited from other 
states at page 442 which support the view here announced. I am of the opinion 
that the phrase, "lands used exclusively as graveyards or· as grounds for burying 
the dead," read in connection with the phrase "lands for the sole and exclusive 
use of a cemetery," includes a building situated in a cemetery if used as a resi­
dence for the custodian or superintendent, and not leased or otherwise used with a 
view to profit. 

1247. 

Very truly yom s, 
TIMOTHY s. HOGAN, 

Attomey General. 

A ~IDiBER OF A CIVIL SERVICE C0~11IISSIOX RESIGXIXG HIS OF­
FICE t.IAY NOT BE REAPPOIXTED FOR THE UNEXPIRED PORTION 
OF HIS TERt.L 

A member of a city civil service commission, who resigns because of the i1wde­
quacy of the salary attached to the office, could llOf be reap,nointed for the ltltexpired 
portion of his term, tlze council after his resignatio11 havi11g raised the salary. 

CoLUMBUS, OHio, l\'ovember 14, 1914. 

State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-·Under date of June 27, 1914, Hon. R. Clint Cole, city solicitor 

of Findlay, Ohio, inquires: 

"When our civil service commission was first established here, the 
members were given a salary of $25.00 per year. 

'"The laws have so enlarged their duties as to make that sum entirely 
inadequate. The council last fall in passing the salary ordinance for officers 
for the succeeding two years, raised the salary of the members of the civil 
service commission to $100 per year, but by reason of the fact that the 
members had already been appointed for a term certain they could not un­
der the statute take advantage of that raise. 

"One of the members recently resigned because of the inadequacy of his 
salary. The query now is, if that member were to be reappointed, would he 
be entitled to the increase in salary." 

It is admitted by ::\[ r. Cole. that the salary of a civil service comnns"toner for 
a city cannot he changed during the term for which he was appointed. This is in 
keeping with the holding of this department in an opinion recently given to the 
state civil service commission. The sole question in the above inquiry is the right 
of a member of the civil service commission to resign and then to be appointed for 
the unexpired term at an increased salary. 

The rule is stated at page 1427 of volume 29 of Cyc., as follows: 

"But where the compensation is fixed by the constitution, or where 
there is a constitutional provision prohibiting such change during the term 
of an incumbent, no change of salary during such term is permissible, and, 
where a similar provision is contained in a statute, the powers qf municipal 
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corporations are subject to the same limitation. * * * Such a limitation 
may not be avoided by the resignation of a11 incumbe11t and his reappoint­
ment at an increased salary." 

In support of the proposition italicized, the case of Greene vs. Hudson 
County, 44 N. J. L., 388, is cited. 

To permit an employe or officer who is appointed for a definite term to resign 
his position and then to be reappointed for the unexpired term at an increased sal­
ary, would be doing indirectly what the statute provides shall not be done directly. 

Therefore, a member of the municipal civil service commission who has resigned 
cannot be reappointed for the unexpired part of his term at an increase in salary. 

1248. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attomey General. 

GIRCUl\IST ANCES UNDER WHICH IT IS THE DUTY OF COUNTY COl\I­
l\llSSIO~ERS TO REPAVE APPROACHES TO BRIDGES AI\D RELAY 
SlDEWALKS IN A CITY WHERE SUCH BRIDGES. WERE DE­
STROYED BY A FLOOD-CITY MUST PAY FOR DAMAGE TO 
ABUTTING PROPERTY OWNERS WHERE GRADE OF THE BRIDGE 
IS CHANGED. 

When certain bridges within a city have been washed out and destro:yed by a 
flood and the city determines to straighten, deepen and widen the 1·ivcr channel on 
account of which the county commissioners enter into contracts for the co11structio11 
of bridges to replace those destroyed, and upon the basis of said proposed river 
improvemwt, and i11clude in their contracts for construction of bridges the con­
struction of the necessary approaches and the relaying of the sidewalks thereon, 
and the matter has progressed to such extent that it is expedient on the part of 
the city to repa~'e such approaches and rela·y such sidewalks, it is the drtty of the 
cou11ty commissi01rers to repave said approaches and relay said sidewalks, because 
of said above stated facts. 

In making a river improvement where it becomes necessary to extend the new 
bridges, beyond u'ltere the old ones connected with the streets, and in doing so 
the bridge floors are elevated above the level of the floors in the old bridges, thus 
nccessit'lting a change in the established grades of such streets and the council makes 
such cha11ges, aay damages accruing to abutting owners on account of such change 
of established grade is payable by the city and not by the county. 

CoLUMBUS, OHIO, November 14, 1914. 

HoN. CLYDE C. PoRT~R, City Solicitor, HoN. RussELL l\I. KNEPPER, Prosecuting At­
torney, Tiffin, Ohio. 
GENTLEMEN :-I have your several communications of September list, 5th, lOth 

and 11th, 1914, with enclosures, in which my opinion is asked upon certain differ­
ences arising between the city of Tiffin and the commissioners of Seneca county, 
concerning the widening and deepening of Sandusky river through said city, the 
construction of bridges across the same at Sandusky, l\Iarket and Perry streets, 
the change of grades of said streets and damages to abutting property owners on 
account of changes of grade in front of their properties. The facts, as I have them 
from your correspondence, the pape~s submitted, and a conference with both of 
you on September 15, 1914, are: 
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"First. Prior to the year 1913, the city of Tiffin by proper proceedings, es­
tablished street grades on said named 5treets ; said streets were graded, 
paved and sidewalks laid thereon to conform to such established grade and 
abutting owners improved their property in like conformity thereto. 

"Secoud. The county of Seneca built bridges on said streets across San­
dusky river, with the approaches thereto, at such elevation as to be readily 
accessible from said streets as so improved. 

"Third. The flood of 1913 destroyed each of said bridges, a great deal 
of nearby and adjacent property and left the channel of said stream badly 
encumbered with driftwood, debris, parts of said bridges, and the like, so as 
to n:ry materially hinder and impute the flow of water down said stream. 

"Fourth. The city of Tiffin concluded, in order to avoid a repetition of 
the injuries occasioned by said flood to improve said Sandusky river by 
deepening and widening the channel thereof, removing obstructions, and 
generally improving the bed of said stream. 

''Fifth. In the prosecution of this improvement, the city secured the 
services of competent engineers, who prepared plans, specifications and 
drawings for the same together with plans of bridges to replace those 
washed away. These plans were reported to and approved by the council; 
the attention of the county commissioners was called to the same; they 
concurred in the improvement and it contracted for the bridges in conform­
ity to the plans and specifications furnished by said engineers, including 
therein the grading, pavement and pavement on the bridge approaches, and 
the removal of obstructions from the channel. The widening of the bed of 
the stream necessitated the construction of the new bridges of greater 
length than were the old ones which had been washed away. 

"Sixth. Whether the increased length of the bridges and change of loca­
tion of abutments compelled the changing of the street grades, may or may 
not be important, but in any event, while there was power in the commis­
sion to fix the level of the bridges and the grade of the approaches thereto, 
it was bound to act reasonably in so doing and while so acting, its right or 
power to act is not the subject of question. It did so act. No question is 
made as to their good faith, neither is it charged that they acted wantonly, 
unreasonably or regar,dless of the rights of abutting owners, or the interests 
of the city. To the contrary it must be conceded that the city acquiesced 
in the elevation of the bridge floors, by changing the street grades at all 
bridge ends but one, to conform to the increased height of the bridge floors, 
and in other ways. The council further recognized the power of the com­
missioners to act as they did and the validity of their actions by passing a 
resolution on July 24, 1913, as follows: 

"'Resolved, By the city council of the city of Tiffin, state of Ohio, that 
the mayor and city auditor be and are hereby authorized and directed to 
execute and deliver to the commissioners of Seneca county, Ohio, a bond in 
the name of the city of Tiffin, in the sum of sixty thousand dollars ($60,000), 
providing that the city of Tiffin shall, will and truly indemnify and save 
harmless the said county of Seneca from any and all damages, liability, 
costs, charges and expenses, including attorney's fees, and defend all actions 
and suits brought against the said county and county officials, on account 
of the lengthening of the bridges and making such bridges of greater length 
across the Sandusky river.' 

"Prior to this (on July 17, 1913), a resolution was passed by the city 
council as follows: 

12-\"ol. 1!-A. G. 
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•· 'Resolved, By the council of the city of Tiffin, state of Ohio, that the 
county commissioners of Seneca be hereby authorized to proceed with the 
erection of a bridge at \Vashington street, in the city of Tiffin, Ohio, accord­
ing to their own bridge plan as in their best judgment seems to be fit and 
proper, and that the city of Tiffin declare the necessity of widening the river 
and to purchase whatever private property be necessary for the proper erec­
tion of said bridge either by condemnation proceedings or otherwise, and 
that the clerk serve a copy on the county commissioners. 

·• 'Adopted July 17, 1913.' 

"Seve1ztlz. The city passed a resolution and the necessary vote was 
taken authorizing the issue of $300,000 of bonds to pay for this improvement, 
of which, one-half has been sold. 

"Eighth. Still later, some difference arose as to the dividing line be­
tween the liability of the city and that of the county, the city solicitor pre­
sented a question as to whether the city or council should pay for replacing 
pavements on the sidewalks and repaving the streets on approaches to the 
bridges; this question was answered June 8, 1914, and the prosecuting ·at­
torney, ::\Ir. Knepper, not being in accord with its conclusions, asks that it be 
reconsidered and the city solicitor asks for an opinion covering all or nearly 
all the phases of the case." 

The primary rights of the parties are not difficult of ascertainment. It is the 
duty of the county to construct all bridges, together with the necessary approaches, 
and the city to construct sidewalks, or cause the same to be done, and to pave 
streets within the corporation, where its council once determines to do so. 

The city fixes street grades and is liable in damages to abuttors for any charge 
of an established grade. 

\Vhile there is no provision of law requiring a county, when it rebuilds a 
bridge, to make the level of the ends conform to street grades, nor to reinstate 
the street to its former condition of usefulness, yet it is only fair, if acting on 
their own initiative when a bridge is so built, as to necessitate the repaving and re­
grading of a street and the relaying of pavements or sidewalks leading to the 
bridge, that it should render access to such bridges and egress from it to the 
street, oubstantially as good as before the raising of the level of the bridge. 

This seems to have been the attitude of the commissioners when dealing with 
this matter and making contracts for these bridges. Indeed, it seems clear that the 
making of the improvement in its broadest and greatest sense rested with the city 
council, when it determined to widen, deepen and improve the channel of the San­
dusky river, and fixed upon the plans which should control the doing of the same, 
it took the initiative in so far as the length of the bridges was concerned; the 
length of the bridges necessitated their extending beyond the abutments of the old 
bridges and into the streets of the city, as theretofore existing. In other words, 
while the language of one of the resolutions of council as above copied, would 
indicate a belief on the part of the council of its right to dictate to the commis­
sioners as to the character of bridge they might build at Washington street, it does 
not follow that the council possessed any such powers, or that such idea, if it existed, 
or the passage of that resolution, had any effect upon the legal standing of the 
parties. From an examination of all the papers presented and statements made, 
it would seem that at all times prior to the arising of the difference now existing, 
the city council and the county commissioners were acting in harmony, each with 
a full and clear understanding of what the other was doing a~d the legal rights 
of each in regard to the same; while so acting in harmony, the deepening and widen­
ing of the river channel was regarded as the paramount undertaking and the com-
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missioners undertook to act in conformity to the plans and specifications of the 
river improvement. As provided by council, while so doing it made its bridges 
longer than the ones destroyed, located the abutments and piers so as to comply 
with the changed width of the river, and made a contract for the construction 
of one of the bridges, at least, to include the replacing of street paving and side~ 
walks on the approaches. This action cannot be taken as fixing the legal rights 
of the parties or as doing more than controlling the matters to which they were 
directly applicable. 

:\tatters in connection with this improvement progressed to such extent that 
a suit was brought in the U. S. court in Toledo, in which it was stated in a 
memorandum opinion, filed by Judge Killitts: 

"The county commissioners, we may assume, were trespassers. As such 
they were beyond all question, acting at the suggestion of the city and were 
the agents of the city * * * the fact remains that what has been done 
was clearly for the city's benefit, and was so greatly to the injury of the 
Baldwin property that it were grossly inequitable to permit the city to es­
cape responsibility." 

This statement of Judge Killitts is in harmony with what has been said in 
regard to the relative relation of the city and county. The facts as now before 
me are much more in detail than when I rendered the opinion to Mr. Porter on 
June 8, 1914, yet the change is not of such character as to call for a change or 
modification of that opinion based as it was, upon the assumption that "the pave­
ment on the approach to the bridge was not destroyed by the flood, and the paving 
in question was not made necessary by the flood, but by the action of the commis­
sions in raising the level of the bridge." 

I am, therefore, constrained to hold that the legal rights, duties and obliga­
tions of the city and county are to prevail with the exception of paving the ap­
proaches to the bridges, and replacing sidewalks thereon, which has been assumed 
by the commissioners in their contracts to construct the bridges. To restate the 
matter, the city is liable for all damages to property because of the river improve­
ment and the change of street grades. The county must build the bridges and 
approaches, repave the approaches and reconstruct the sidewalks on the ap­
proaches. 

This opinion must not be construed as a general rule, applicable to what may 
be considered similar cases, but only applying and controlling in this particular 
case and because of the peculiar circumstances surrounding or connected with it. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General; 
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1249. 

KOT ARY FEES ARE PROPER ITDIS OF COST I:-.J CASES 1:-.J WHICH 
THE PLEADING IS FILED. 

The fees of a 11otary public for administering an oath on an affidavit of veri­
ficatio-n to a pleading are taxable as costs in the case in which the pleading is filed. 

CoLUMBUS, OHIO, November 17, 1914. 

Bureau of hzspection and Supervision of Public Offices, Columbus, Ohio. 
GE~TLEMEN :-Your letter of .May 7th asks my opinion on the following ques­

tions: · 

. "Is the charge of a notary public for making the affidavit verifying a 
pleading a proper item of costs in the suit or action on which said pleading 
is filed?" 

In numerous decisions the supreme court and other courts of this state have 
held that in the absence of statute the right to tax expenses of litigants as costs 
in the case for which judgment may be recovered against the opposite party does 
not exist. 

State vs. Auditor, 77 0. S. 333. 
Farrier vs. Cairns, 5 0. 45. 
Railway vs. Bartram, 11 0. S. 457. 
McDonald vs. Page, Wright, 121. 
State vs. Commissioners, 6 0. D. N. P. 240. 

It ·is true enough that statutory authority for the taxation and recovery of 
costs must exist, but I have found it impossible to give a literal application of the 
language of Judge Summers in State vs. Auditor, supra, when he says: 

"Costs * * * may be defined as being the statutory fees to which 
officers, witnesses, jurors and others are entitled for their services in an ac­
tion or prosecution, and which the statutes authorize to be taxed and in­
cluded in the judgment or sentence." 

The difficulty which I have encountered aris~s out of the fact that there is no 
statute or group of statutes prescribing what items shall be taxed as costs. It is 
true that the taxation of some items as costs· is expressly authorized, but if the 
principle laid down by Judge Summers be literally applied it would follow, upon 
the maxim that the expression of one thing is the exclusion of others, that unless 
one could point to a statute authorizing a particular item to be taxed as costs, the 
power to tax such an item as costs does not exist, and if this be the fact, all the 
more important items of cost which are being taxed and have been taxed for 
years without question as costs in cases, would have to be eliminated. 

For example, no one disputes the statement that the fee of the clerk of courts 
for filing a petition, and other services incidental thereto, may be taxed as costs. 
Such fees are prescribed by section· 2900, General Code, but this section will be 
searched in vain for any provision authorizing the taxation of any. of the fees 
therein provided for as costs. The same may be said of section 2901, which per­
haps should be read in connection with section 2900. Although section 2901 refers 
to taxing costs of certain kinds it contains no direct authority to tax the more im-
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portant items of cost such as docketing the cause, indexing the cause, filing the 
pleadings, etc. 

Turning now to the chapter on fees and costs, and still having in mind the fee 
of the clerk of the court as costs, it appears that sections 3005 to 3024 inclusive, fail 
to make any provision for taxing the fees of the clerk as costs. 

Sections 3025 and 3026 provide for taxation of costs generally, as follows: 

'"Section 3025. In all actions, motions and proceedings, in any of the 
courts of this state, the costs of the parties shall be taxed and entered of 
record separately. 

""Section 3026. On the rendition of judgment, in any cause, the costs 
of the party recovering, together with his debt or damages, shall be carried 
into his judgment, and the costs of the party against whom judgment is ren­
dered shall be separately stated in the record, or docket entry. X o party in 
whose favor judgment for costs is rendered in a cause, may release, satisfy 
or discharge, in whole, or in part, any of such costs, unless previously paid 
by him to the clerk of the court, or to the person entitled thereto, or they 
shaiJ have been legally assigned, or transferred to such party by the person, 
or persons in whose name or names such costs stand taxed upon the record 
or docket." 

These sections provide for taxing costs, but they do not define what a're tax­
able costs. 

In fact, I find no statute authorizing the court to tax any fees of the clerk 
of court (with possibly a few minor exceptions) as costs. 

Therefore, if such an explicit statute is necessary, it would follow that the 
clerk of the court is not entitled to have his fees taxed as .costs in the case, unless 
some statute expressly authorizes a particular item to be so taxed. 

There arc, as already stated, some statutes authorizing specific items of ex­
pense to be taxed as costs. For example, legal advertising is authorized to be 
taxed as costs by section 3005, General Code. Compensation of appraisers, com­
missioners or arbitrators is expressly authorized to be taxed as costs by the pro­
visions of section 3006-1. Allowance by the court to a sheriff, coroner or constable 
for removing and preserving personal property taken in replevin is to be taxed as 
costs by virtue of the express provision of section 3009, General Code. The fee 
of the police officer required by an examining court to take charge of the defendant 
during examination, except as officer of the examining court, is to be taxed as 
costs under the express authority of section 3010. Fees of witnesses in civil 
causes are to be taxed as costs under the express authority of section 3012. 

Section 2845 specifying the fees of the sheriff payable otherwise than from 
the county treasury affords an interesting study in this connection. It is lengthy 
and practically complete in itself as a provision for the subject which it is intended 
to cover. It contains no provision applicable to all the fees provided for therein 
to the effect that they, or any of them, shall be taxed as costs, but it does contain 
certain specific 11rovisions applicable to specific fees. But at the end of the sec­
tion it is provided that: 

"\Vhen any of the foregoing services are rendered by an officer or em­
ploye whose salary or per diem compensation is paid by the county. other 
than from the sheriff's fee fund, the legal fees provided for such services in 
this section shall be taxed in the costs in the case and when collected shall 
be paid into the general fund of the county." 



1446 ANNUAL REPORT 

Obviously a strict application of the die/a found in the decisions would lead to 
the conclusion that no sheriff's fees could be taxed as costs except when the serv­
ices are rendered by an officer or employe whose salary or per diem compensation 
was paid by the county, other than from the sheriff's fee fund; and such a holding 
would create a distinction between the taxability of costs made by a deputy sheriff, 
whose compensation is paid from the sheriff'~ fee fund, and the sheriff's fees other­
wise earned, as by the sheriff himself. 

I cannot bring myself to the conclusion that taxable costs are to be limited 
to those items of expense, direct and specific authority for the compensation of 
which can be found in the statutes. The practical result of the application of 
such a principle would be grotesque. 

It is obvious to me, therefore, that the principle as it is found in the decisions 
must be interpreted before it can be applied. It being admittedly true that there 
must be statutory authority for the taxation of costs, the inquiry must be pursued 
a step further and directed to the solution of the question as to what constitutes 
such statutory authority. The answer to this question can be suggested by assuming 
that there is statutory authority for the taxation of the ordinary clerk's fees as 
costs and inquiring what that authority is. 

Without quoting numerous sections, which are familiar, I pofnt out that in 
order to maintain an action in a court of law or equity and secure the remedy to 
which he is entitled, an aggrieved party is required by law to filt a petition. He is 
also required by the law. to pay or become obliged to pay to the clerk a certain sum 
for the service of filing the petition and recording its filing. This is not a matter 
of contract between the clerk and the litigant. The clerk is an officer and the 
charge he exacts is an official fee. 

To my mind the provision of statute which the courts say is necessary in order 
to support the taxation of the clerk's fees as costs is found in the statutory require­
ment that a certain specific fee be paid to a certain specific officer as such, .for a 
service, the rendition of which is a necessary condition to the maintenance of the 
action or defense. 

Without taking up other cases, such as fees of the sheriff, I deem it sufficient 
for the purposes of your inquiry to lay down certain principles by which in a given 
case it may be determined whether a given item of expense is taxable as costs, 
such principles being derived, so to speak, from the above consideration of the 
case of the fees of the clerk. They are as follows: 

(1) There must be no statute making a direct provision for or against the 
taxation of items of the kind or class as. costs. For if there were such statutes 
the principles which follow would not apply at all. 

(2) The recipient of the money expended, or as to which a liability is in­
curred, must be an officer. 

(3) The sen·ice of the officer or some similar officer having like powers must 
be required as a condition of the prosecution or protection of the substantive rights 
of the litigant in the courts. 

( 4) The fee of the officer must be fixed by law. 
The fees concerning which you inquire satisfy all of these condition~. No 

statute expressly or by implication either authorizes or prohibits taxation of any 
item of cost on account of the verification of pleadings. Pleadings are to be veri­
fied, else the relief prayed for cannot be obtained or the defense interposed cannot 
be maintained. As to the effect of failure to verify the pleading the decisions of 
the lower courts of the state seem to disagree, but it is at least clear that on motion 
a pleading without verification must be stricken from the files. Therefore, in the 
sense in which I have defined the principle, verification is a required thing. . 

1\.foreover the affidavit of verification must be sworn to before a person author­
ized to administer oaths. Clearly such a person acts in the capacity of an ofiicer 
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for the purposes of the case. Clearly too, the clerk of the courts, for example, 
is in the same category with a notary public, and if the right of the notary to have 
his fees taxed be denied, the denial must extend also to that of the clerk. 

Again the compensation of the notary is fixed by Jaw, being in this respect 
"the same fees as are allowed by law to justices of the peace for like services." 
Section 127, General Code. 

Inasmuch, therefore, as the law imposes upon the litigant the necessity of in­
voking the services of the notary or some other officer having similar power; inas­
much as the law itself fixes the fee of the notary, thus depriving the notary's 
compensation of any contractual character; inasmuch as the notary fulfills every 
practical and Jeg:tl criterion of a public officer, I am of the opinion that the statutes 
provide for his fees as necessary incidents in the prosecution or defense of a civil 
action, just the >arne as they provide for the fees of the clerk or sheriff as such; 
and that within the principle laid down by the decision the statutes do authorize 
taxation as costs of the notary's fees in ,~onnection with an affidavit verifying a 
pleading in the suit or action in which such pleading is filed. 

This opinion is, of course, intended to cover the exact question submitted by 
you, and nothing else. It must be obvious that each specific kind of service that 
a notary public or any other officer might be called upon to perform in connection 
with litigation must be considered with respect to the question of taxable costs, by 
itself. 

1250. 

Very truly yours, 
Tn!OTHY S. HoGAN, 

Attonzey General. 

COUXCIL HAS THE RIGHT TO DELEGATE TO HEADS OF DEPART­
.\lEXTS AXD TO C0.\1.\IITTEES OF COUXCIL THE RIGHT OF AP­
PROVING CLAJ:\1S. 

The duty of approvhzg claims is ministerial und administrative in its nature, 
and council b:y <:irtue of its statutory dut}' to control the finances, a;zd by drtue of 
its legislative power, maj• delegate the performaHce of the duty of apprm:ing claims 
to the l>eads of tfrpartments, and to committees of council. 

The appointment of cemetery; trustees by the ~·illage is discretionary Zi.:ith the 
mayor and the terms of section 4175, General Code, respecting the appointment of 
such trustees as director)'. 

CoLl.:~IBDS, Omo, November 17, 1914. 

Bureau of lnspectio;z and Supcn•isi011 of Public Offices, Columbus, Ohio. 
GENTLDIEX :-Under elate of Augu't 1st, you request my opinion as follows: 

''The village of Bay, Cuyahoga county, Ohio, has in its appropriation 
ordinance provided that the clerk of said village shall draw his warrant in 
payment of claims presented to him if approved by the head of the de­
partment for which the indebtedness was incurred, or if approved by cer­
tain committees of council. The solicitor of said village holds that such 
approval is sufficient and the council is not required to act upon same. \Ye 
submit his brief in support of his contention and would ask your written 
opinion upon the question. 

"Is it mandatory upon the council of a village owning a cemetery to 
appoint cemetery trustees, or is the matter simply discretionary with the 
council and may they appoint an employe (sexton or superintendent) and 
vest him with the powers of allowing biJis, etc?" 
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It will not be disputed that the approval of a claim must be viewed as an ac!­
ministrative act, rather than a legislative act. The legislative power of a v:!la;;;e is 
vested in council by section 4215 of the General Code, and the executive power ;3 
vested in the officers and heads of departments of a village by section 4248 of the 
General Code. Unlike cities wherein the administrative power is expressly ex­
cluded from council by virtue of section 4211, General Code, council in a village is 
not expressly prohibited from exercising administrative duties. By virtue of section 
4240 of the General Code council in both cities and villages is expressly given the 
management and control of the finance and property of the corporation, except as 
may be otherwise provided, and it follows, therefore, with reference to villages that 
in the absence of any other provision of relinquishment or delegation of its power 
by council that the proper body to contract and to expend moneys where the 
statutes themselves do not expressly provide otherwise, is the village council. 

See Dayis vs. Davis, 6 0. N. P., n. s., 281. 

For the same reasons council of a village, since it is given control of the 
finances of the village, may undoubtedly under the exercise of its legislative power, 
require claims presented against the village to be submitted to the council for ap­
proval before payment. A careful search of all relative provisions, however, fails 
to convince that there is anything in the statute which expressly makes it incumbent 
upon council to so approve all claims. 

The case of Knauss vs. Columbus, 13 Ohio Dec. N. P., 200, presents authority 
for the conclusion that where a duty is expressly required by statute to be per­
formed by a designated officer or board, such officer or board is without power to 
delegate such duty to another department. Such a rule is based upon the well 
recognized form of construction that the "expression of one is intended to exclude 
the other." It is logical to conclude that the statutes when placing a duty on a 
designated officer intend that the duties shall not be performed by another. Such 
a rule, however, does not operate against another well recognized rule that officers 
are permitted to delegate ministerial and executive duties incidental to their office, 
but which are not expressly required by statute to be performed by the officers 
themselves. 

20 Am. Eng. Enc. of Law, 2nd Ed., p. 1213. 
Dillon on "Municipal Corporations," 5th Ed., sec. 244. 
Hitchcock vs. Galveston, 96 U. S., at p. 348. 
Harcourt vs. Park, 62 N. J. L., 158. 
Edwards vs. City, 61 Howards, p. 463. 
Kamrath vs. City, 53 Hun., 206. 

The definitions universally distinguish the legislative from the executive power 
by confining the former to the making of the law and the latter to its carrying out 
or its execution. The council of a village is expressly made the legislative power, 
and it seems manifest that by virtue of this legislative power council may enact a 
legislative provision wherein it authorizes the execution or administration of the 
details to a delegated officer or committee, and the above quoted authorities settle 
such a proceding upon these grounds. 

In this connection section 4285 of the General Code, is entitled to considera­
tion. This section is as follows: 

"The auditor shall not allow the amount set aside for any appropria­
tion to be overdrawn or the amount appropriated for one item of expense 
to be drawn upon for any other purpose, or unless sufficient funds shall 
actually be in the treasury to the credit of the fund upon which such 
voucher is drawn. \Vhen any claim is presented to him, he may require 
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evidence that st:ch am:Junt is due, and for this purpose may summon any 
agent, clerk or employe of the city, or any other person, and examine him 
upon oath or affirmation concerning such voucher or claim." 

Here by express provision of statute the auditor, or in a village the clerk, 
by virtue of section 3i95, General Code, is encumbered with the primary re­
sponsibility of investigating the claims presented, and of seeing to it that they are 
valid and proper. This statute, however, by its terms, cannot be construed to make 
the auditor the exclusive investigating authority. It does, however, support the 
argument that the statutes do not unalterably require council itself to approve claims. 
Furthermore the provisions of section 4284 and 4286 of the General Code requiring 
the clerk in villages and the auditor in cities to examine and audit the accounts of 
all offices and departments, and requiring all offices and departments to make re­
ports of receipts and expenditures to the auditor, also clearly indicate that the con­
trol of accounts is readily contemplated by the statutes to rest with the offices and 
departments themselves, rather than exclusively with the .council. 

In conclusion, therefore, I am of the opinion that by virtue of this authority 
to control the finances, as well as by virtue of its general legislative power, council 
is empowered to work out the administration of expenditures and the keeping of 
accounts by legislative rule as it best deems fit, and in so doing may reserve the 
power of approval of claims to itself, or if it deems it to better advantage, may 
delegate the power of approving such claims to the committees, officers or other 
individuals. 

I am of the opinion, therefore, that the plan of the ordinance submitted by you 
ts one that is authorized by the statute and must be viewed as a valid enactment. 

Answering your second question : 
Section 4175, General Code, provides in part as follows: 

"The mayor of a village owning a public burying ground or cemetery 
may appoint a board to be known as the board of cemetery trustees. Such 
board shall consist, etc. * * *" 
·when it will support the manifest legislative intent, it is well recognized that 

the word "may" may be construed as mandatory. A consideration of these statutes, 
however, fails to convince that in the present instance such construction is the 
proper one to abide by. Circumstances may readily be imagined which would fail 
to justify the appointment of a board of trustees. The village may be small, the 
functions pertaining to the cemetery may be meagre and simple, and it is quite 
possible that the appointment of a board of trustees would be regarded as entirely 
unnecessary and superfluous. This view is quite substantially supported, however, 
by the language of section 4177 of the General Code, which provides that "the 
mayor of a village, where a board of cemetery trustees is so appointed, may remove 
from office any member of suc·h board for misconduct, neglect of duty, or mal­
feasance of office." The language of this provision clearly recognizes the possible 
existence of a village where a board of cemetery trustees has not been so appointed, 
and which nevertheless maintains a cemetery. The language "where a board of 
cemetery trustees is so appointed," in this provision, would be entirely superfluous 
in the absence of such assumption, and had the legislature intended that every vil­
lage having a cemetery would necessarily have a board of trustees the words "where 
a board of cemetery trustees is so appointed" would most naturally have been sub­
stituted by the words "not having a cemetery." 

I am of the opinion, therefore, that the appointment of a board of cemetery 
trustees is discretionary with the mayor. Very truly yours, 

TDIOTHY S. HOGAN, 

Attoruey Geueral. 
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1251. 

DISPOSITIOX OF INTEREST ON THE PROCEEDS OF A BOXD ISSUE 
FOR THE PURPOSE OF COXSTRUCTIXG A COUXTY :\IDIORIAL 
BUILDIXG. 

The proceeds of a bond issue for the purpose of constructing a county memorial 
building is a trust fund and all accretions or anything by way of profit 011 a trust 
fund belong to that building; consequently, a depository interest upon the proceeds 
of a bond issue for the purpose of constructing a memorial building follows the 
fund. 

COLU~1BUS, OHIO Xovember 17, 1914. 

HaN. CHARLES E. BALLARD, P~osecuting Attorney, Clar/{ County, Springfield, Ohio. 
DEAR SIR :-On February 17, 1914, I gave an opinion upon the followin?' ques­

tion: 

"\'Vhat disposition shall be made of the depository interest upon the pro­
ceeds of a bond issue for the purpose of constructing a county memorial 
building?" 

In that opinion I held that such moneys are county moneys and are in the 
possession of the county treasurer and required to be deposited in the county de­
pository under section 2736, of tlie General Code. 

Upon the urgent request of General J. vVarren Keifer I have reconsidered the 
question discus·sed in that opinion. At the time the opinion was issued there was 
not unanimity of opinion amongst counsel in the office, and I was not free from 
doubt myself when I concurred in the opinion as written by the distinguished at­
torney who prepared it. 

Indeed, the opinion work in this office has been so unusually heavy and at 
times I have had to work under such great pressure that it has been exceedingly dif­
ficult for me on a few occasions to do justice to myself. I reversed only a very few 
of the opinions issued from this office and these usually have been in cases where 
the situation was unusual and I had not a fair chance to hear from both sides to 
the controversy, but I believe in being right rather than in being obstinate. 

General Keifer was kind enough to submit to me the brief that he proposed 
for relator on application for a mandamus and withheld filing a suit in this case 
until I might have a full and fair opportunity to come to a conclusion free from 
the usual pressure of the office. I have considered both carefully the opinion 
prepared by l\Ir. Laylin of my own department, and I have likewise heard fully 
from counsel who entertained ~ir. Laylin's views, and the brief prepared by Gen­
eral Keifer to which I have referred, and believing that its reasoning is absolutely 
sound I follow it and adopt it as my own. 

The me~orial building fund of Clark county, arising from the sale (December 
30, 1912) of $250,000.00 of bonds as required by law to "be placed in the county 
treasury to the credit of a fund to be known as "memorial building fun~." Such 
fund to "be paid out upon the order of the board of trustees, certified by the 
chairman and secretary." G. C., section 3063. 

It will be noted that neither the auditor nor the commissioners of the county 
have any duty to perform with reference to or any control over this fund. It is 
the proceeds of the sale of $250,000.00 of bonds previously (1912) authorized to 
be issued by the county to provide a 
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":'\lem<"'•i;d l•tildinl! 1" ··ommemC'rate the services of the soldiers, sailors, 
marines at'd picncers oi the county." (General Code, 3059.) 

The boarrl ci I :mtf<.'" w~s :1ppointerl by the governor and its powers are defined 
by sections 3059-3!f19 C'f the General Code. 

Not until the memorial building has been completed have the county commis­
sioners any authority onr it. They must levy a tax to create a sinking fund to pay 
the bonds, etc., General Code, sections 3068, 3063. 

If, on its completion, any 

''Unexpended balance of the fund remains in the county treasury it 
shall be placed and kept to the credit of such sinking fund." G. C., Sec. 
3063. 

As showing that the fund is not county funds to be treated, controlled, divided 
and disbursed by direction of the county commissioners, we call attention to the 
fact that the said "board of trustees" may turn the entire fund so raised over to 
the "state armory board" to be expended by it, in large part for state purpose, G. C., 
section 3663-1. 

DEPOSITORIES-COUNTY. 

In a chapter relating to county treasurers there is a subdivision relating to a 
"county depository," General Code, sections 2715-2745. The provision for deposi­
tories was made with no reference to funds other than those usually and or­
dinarily arising for political purposes. The money authorized to be deposited in 
any depository is "the money of the county;" that is, arises on and after a tax 
levy for the county and its political divisions. General Code, section 2715. 

The law clearly shows that the deposits in active or inactive depositories must 
be money controllable by the usual county officials and must be such as may be 
drawn on (principal or interest) "for the purpose of meeting the curre;zt expeases 
of the cou11ty." This is the pertinent language used: 

"The deposits in active depositories, as provided for in the next preced­
ing section shall at all times be subject to draft for the purpose of meeting 
the current expenses of the county. The deposits in inactive depositories 
shall remain until such time as the county treasurer is obliged to withdraw 
a portion or all of same and place it in the active depositories for current 
use." General Code, 2715-1. 

X o inactive depository has been designated in Clark county under section 2715 
of the General Code. There is only provision fo.r depositing money accumulating 
in the county treasury, not needed for immediate use, arising from taxation. The 
withdrawal of only such money is provided for. General Code, section 2751-1. 

This memorial building fund is a trust fund, and the general rule is that all 
accretions or anything by way of profit on a trust fund belongs to such fund. This 
applies to public funds, and, doubtless, no public fund or any benefit or profit 
therefrom can be transferred to any other fund, unless by express authority of law. 
For specific provisions relating to procedure for transfer of public funds, see sec­
tions 2296, et seq., G. C. These sections contemplate transfers from one fund to 
another fund, both of which are under the control of the same board. (Infirmary 
Directors vs. Commissioners, 6 X. P., n. s., 347; 18 0. D., 403.) 

The only provision for applying or apportionment of interest on funds deposited 
in county depositories is in section 2737, General Code. In this section it is first 
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provided how the interest on "undivided tax funds" shall be apportioned. The 
only other provision relates to "interest ar.ising from the deposit of funds belonging 
specifically to the county." This provision, following the provision as to the "un­
divided tax funds" evidently means the county's share of the tax funds after the 
division of it. ''Funds belonging specifically to the county" is not applicable as a 
description of the proceeds of a sale of bonos issued expressly for and completely 
set aside for the purpose of a "memorial building fund." Section 3063, G. C. In 
the absence of a clear and po5iti\ e declaration that the interest on this fund shall 
go to another fund that has no connection with this fund, the interest should stay 
with the fund from which it was raised. Particularly is this so since the "memorial 
building fund" is entirely separate from all the ordinary business and funds of the 
county, especially the "general fund of the county." Moreover, the interest be­
longs in that fund because the unexpended balance thereof goes to the sinking 
fund created to pay the bonds from which. the fund was realized. Section 3063, 
G. C. In no other way can this interest be as properly applied as by keeping it in 
the "memorial building fund" from which it was derived. There ought to be a 
strong reason based on a clear and positive requirement of Jaw to send it to the 
"general fund of the county." 

Different rates of interest are provided for deposits in active and inactive de­
positories. And deposits may be made for a long term in an inactive depository 
which would take the control of the "memorial building fund" from the board of 
trustees. G. C., 2716. 

It must not be overlooked that the provisions of law (G. C., 2737) for the 
apportionment of interest to the county general fund arising from the deposit of 
"funds belonging specifically to the county" applies alone to funds arising from 
taxation belonging to the county and not to funds which are solely applicable to a 
particular purpose wholly outside of a political governmental purpose. Public 
funds arising directly from taxes may be called county funds. 

Before or after the fund is deposited neither the county commissioners nor 
any of its officers could authorize the expenditure of any of it, as we have seen, 
and the board of trustees alone could expend and draw it out of the county treas­
ury, or, as we have also seen, turn it bodily over to the state for armory purposes, 
and to be expended by state authority in connection with other state funds. (G. C., 
3063-1, 3063-3.) 

It was never contemplated that any moneys coining into the county treasury 
for particular uses not derived from taxes duly levied for ordinary county pur­
poses, and controlled and expended by special statutory authority, wholly independ­
ent of the general county authorities, should be deposited on interest to build up the 
county expense fund. 

The commissioners are required by law to levy a tax to raise money for such 
purposes, and they can only be expected to do this in contemplation of interest 
that might be received on the ordinary funds derived from taxation. As the me­
morial building fund is to be paid out only on "the order of the board of trus­
tees" it cannot be classified as a county fund for deposit at all under the statute. 
(G. C., 3063; also 2715, 2715-1.) 

That a debt contracted by law in pursuance of a vote of the people and 
ultimately to be paid through taxation does not make it a county fund or a fund 
raised by taxation within the meaning of the Ohio depository law. G. C., 2715-1. 
Nor "money of the county" as mentioned in G. C., 2715. Money arising from the 
sale o.f bonds to be applied to a particular use is not county money because it is to 
be paid by taxation on the property of the county. The bonds themselves draw 
interest. 

The provision of law making "deposits in active depositories * * * at all 
times to be subject to draft for the purpose of meeting the current expenses of the 
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cowzty" conclusively shows that only moneys which by law, may be so used, can 
be treated as within the meaning of the depository law. G. C., 2715-1. 

Of course, no part of the "memorial building fund" could "at all times be 
subject to draft" to pay "current expenses of the county." It, until the memorial 
building is completed and turned over to the county, is only paid out on the order 
of the board of trustees. G. C., 3063. The funds deposited-the principal thereof 
-must at all times be subject to be drawn on for current uses. Xo deposit can 
legally be made by the commissioners that would place the memorial building fund 
beyond the control of the board of trustees, and applicable for such uses. 

Public funds of different kinds may be transferred from one to another pro­
vided they are each under the control of the commissioners. G. C., 2296. (In­
firmary Directors vs. Commissioners, 6 N. F. (n. s.) 347.) 

This tends to show that the county commissioners have no authority to call a 
fund for a specific purpose, especially a purpose outside of any governmental political 
division or district, a county fund for any purpose. As well might it be claimed 
that money going to the state arising from taxes levied on the people of the county 
be called a part of the county fund, and deposited at interest for the county. 

The provision of law (G. C., 3063) directing the memorial building fund to be 
deposited in the county treasury was only one of convenience and not because it 
was subject to any control by the treasurer, auditor or commissioners, or would 
in any way produce revenue for the county. It might have been deposited in any 
other safe place. Its deposit, wherever that might be, would not change its purpose 
or authorize aay accumulations derived therefrom to be appropriated for any 
other use. 

Plainly, the apportionment required to be made by the county auditor of in­
terest is only such as accrued from the principal of each political fund to the 
proper use. (G. C., 2737.) The required apportionment of accrued interest leaves 
no room to donbt as to what, and only to what, funds of the county treasury 
(authorized to be placed in a depository) the accruing interest to become a part 
of. (G. C., 2737.) 

Fir.,;t, the county auditor is required to apportion "all such interest realized on 
the money belonging to the undivided tax funds" to the 

"State, cities, city school district and county taxing or assessing districts 
in the proportion that the amounts collected for the respective political 
divisions or districts bear to the entire amount collected 'for such undivided 
tax funds and deposited,' etc." 

So far it is difficult to see that the auditor is required to apportion any in­
terest to the county general fund. But the same section further provides: 

"All interest apportioned as the counties share together with all interest 
arising from the deposit of funds belonging specifically to the county shall 
be credited to the general fund of the county." 

How can it be said, in reason, that the memorial building fund, raised from the 
sale of bonds, and specifically designated in the law as such fund, belong "specifically 
to the county?" Is it now specifically declared a fund for a particular use or pur­
pose, clearly distinguishable from funds "specifically belonging to the county," 
raised for general purposes? Is it not more specifically designated as a fund out­
side of funds "specifically belonging to the county" than township, city, village, 
road. bridge and other public funds? 

The manifest use of the phrase, "belonging specifically to the county" was to 
distinguish public funds raised by taxation for particular public county purposes 
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and uses from other funds, likewise so raised, for general county uses, exclusively 
controlled and expended by county authorities and commonly known as county 
general expense funds. The funds raised by separate county tax levy for bridges, 
roads, etc., are applied to general public uses, yet they are not treated as funds· 
"specifically belonging to the county" or regarded as belonging to the county gen­
eral expense fund. 

For the foregoing reasons it is my opinion that the interest follows the fund. 

1252. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey General. 

STATUS OF MUNICIPALITIES AND TOWNSHIPS IN COU:\'TIES VOTED 
DRY UNDER COUNTY LOCAL OPTION LAW-HOME RULE A;_IEND­
:-mNT. 

1. Status cf municipalities and townships ii! cotmties voted dry under the 
county local option law, after the going into effect of the so-called home rule amend­
ment, is the same as though 110 cou11ty local option law election has been held; and 
local option electicns can be held in such townships a11d municipalities under e:rist­
i;tg statutes providing therefor. 

2. The so-called home rule ame11dmeut, by virtue of article II, section lb of 
the constitutio11, takes effect thirt}' days after the election at which it was approved. 

CoLUMBUS, 0Hro, November 17, 1914. 

Ho:-<. ARTHUR VAN EPP, Prosecuti11g Attorney, Medi11a, Ohio. 
DEAR SIR :-In your communication of ]'; ovember 5, 1914, assuming the adop­

tion of article 15, section 9a, commonly called the home rule amendment, you 
state: 

"Prior to the election, this county was dry by virtue of an election held 
under the county local option law-Rose law. Prior thereto, elections had 
been held in various municipalities and townships under provisions of the 
municipal and township local option law. Most of them at that time voted 
dry, so that when an election was held under the county local option law, 
the latter only effected two townships and one municipality. 

"The question now arises as to the status of the last mentioned places, 
in the event of the adoption of the hoine rule amendment, as well as the 
status of all other municipalities and townships in the county, on this 
question. 

''Further, can township and municipal elections now be held on the wet 
and dry question in those municipalities and townships? Also, when does 
the home rule amendment, if carried, go into force and effect?" 

In an opmton to the Home Rule Association of Cincinnati, under date of 
August 8, 1914, construing the so-called home rule amendment, I held: 

"That the adoption of the proposed constitutional amendment would 
not interfere with or repeal either the Sunday law, sales to minors law, the 
sales to drunkards laws or similar regulatory laws, nor prevent the passage 
of similar laws in the future. 
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"Furthermore, it is my opinion that local options for municipal corpora­
tions and residence districts, as well as local option for townships, applicable 
to each township in the state, whether it contains a municipal corporation or 
not, is not interfered with by the amendment. In fact, the only so-called 
local option law affected is tl_le Rose county option law." 

You state that two townships and one municipality of your county were "wet" 
and were voted '"dry" by the county local option law. The effect of the amendm~nt, 
since it repealed the county local option law, was to place the two townships and 
one muPicipality in the same condition that they were prior to the county local 
option law. All townships and municipalities in your county which were voted 
"dry" under the Beal municipal local option law or by the Beatty township local 
option law, remain dry unless otherwise determined at a proper election. Since 
the so-called home rule amendment did not effect in any way the township and 
municipal local option laws, they are in the same position as they were prior to 
the adoption of the amendment, and in such townships and municipalities, elections 
can be held on the "wet" and "dry" question, under the existing statutes providing 
therefor. 

Answering your last inquiry, I would say that the so-called home rule amend­
ment to the constitution, by virtue of article II of the constitution, takes effect 
thirty days after the election at which it was approved. At the expiration of 
thirty days the license law will apply, and the territory that was not made dry there­
tofore by regulatory laws, outside of the Rose county local option law, will be 
in the same situation at the end of thirty days as all wet territory is. You tinder·· 
stand, of course, that since the license law appl-ies, there could be no traffic in in· 
toxicating liquors unless the persons desiring to engage therein received licenses 
therefor under the provisions of the law. 

Trusting this answers your inquiry, I am, 

1253. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE EXPEXSE OF PRIXTIXG OR :\IAILIXG OF COPIES OF A PRO­
POSED CHARTER FOR THE CITY OF CIXCI::\1\ATI IS NOT ILLEGAL. 
IF AVTHORIZED BY COUXCIL. 

An c:rpense for printing more copies of the proposed charter for the city of 
Cinciunati than u;cre necessary to supply the electors who had voted at the previous 
electiou is uot illegal, if authori::ed by comzcil. 

The expense for mailing copies to women electors, who had voted for mem­
bers of the board of education at the previous election is illegal, if undertaken b:y 
the city auditor or any other executive officer ~i!ithout authority of council, but 
council may authori::e such or other reasonable distribution of such public docu­
ments by mail. 

CoLCMBl'S, OHIO, Xovember 19, 1914. 

Bureau of luspection and Supervision of Public Offices, Department Auditor of 
State, Columbus, Ohio. 
GE:-;TLDIEx :-I acknowledge receipt of your letter of June 19th submitting 

for my opinion thereon the following question: 
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"Copies of the proposed charter, submitted by the charter comm1sswn 
of the city of Cincinnati, were mailed to women voters who had voted for 
school board members at the previous election. If this expense is illegal 
may findings for recovery be enforced against the board, or official, di­
recting such expenditure, including the cost of printing said extra copies 
and the postage ·on same?" 

Article XVIII, section 8 of the constitution, self-executing in this respect, pro­
. vides as follows: 

"* * ·• ?\ ot less than thirty days prior to such election the clerk of 
the municipality shall mail a copy of the proposed charter to each elector 
whose name appears upon the poll or registration books of the last regular 
or general election held therein. * * *" 

Of course it is clear that the word "elector," as used in this sentence, means 
one having the qualifications of an elector, determined by article V, section 1 of 
the constitution. Women having the right to vote for candidates for members 
of the board of education are not "electors," although their names may appear 

-upon the poll books of the last regular election. 
·while I have generally characterized section 8 of article XVIII of the con­

stitution as self-executing, in order that its mandate may be complied with, it is 
necessary for the council of a municipal corporation to appropriate the neces­
sary money. In any such appropriation or other essential legislation the council 
may lawfuHy, I think, provide for and authorize the printing of as many copies 
of the proposed charter, as in the exercise of reasonable discretion the council may 
deem advisable. That is to say, there is no limitation in the constitution, or other­
wise, to the effect that there shall be prillled any definite or limited number of 
copies of the proposed charter, and council, or the proper officer, is vested with 
some discretion in this particular. 

Therefore, I am of the opinion, that merely because certain copies of the charter 
were sent to women it does not follow that there could be a finding for recovery 
on account of printi11g that many copies. If the officers whose duty it was, under 
the ordinance providing for the printing of such copies, to let the contract or to 
make or audit payments on account thereof, have exceeded their authority, as de­
fined by such ordinance, then a different question might arise. The facts necessary 
to support a final conclusion upon this phase of your question are not stated by you. 

With respect to the expense on account of postage, however, the question is 
somewhat different. I am of the opinion that so far as article XVIII, section 8 
of the constitution is concerned council is without power to authorize any munic­
ipal agent to mail copies of a proposed charter to any persons other than those 
specifically referred to therein. However, in spite of the rule that a municipal 
corporation has only those powers which are expressly granted, and those which 
are to be necessarily inferred from the grant of powers, I am of the opinion that 
it is competent for the council, by making proper appropriations, to authorize any 
reasonable expenditure for postage for the purpose of bringing to the notice of 
the citizens of the municipality or other interested parties generally, any matter of 
public interest. For example, the annual report of the city auditor or the sinking 
fund trustees or other public documents of a similar character might be distributed 
among the citizens, and such other interested parties as municipal bond buyers, and 
council might authorize and direct the city auditor or clerk of council or other 
proper officer to incur postage expense on such behalf. 

Wherefore, while the section of the constitution is itself the measure of the 
right of the "clerk" (in the case of a city, the auditor; section 4283, General Code, 
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and related provisions) to incur any expense on account of postage in the absence 
of appropriate legislation on the part of council, I am of the opinion that if coun­
cil, in which is vested the local legislative power, authorizes for distribution by 
mail all the copies of the proposed charter ordered to be printed, such legislation 
would be valid and would constitute sufficient authority to the officer in question. 

I am clearly of the opinion that the power to authorize such additional ex­
penditure rests exclusively in the council. X o other board or official has authority 
to direct the same. But if in the case you mention it is found that council has not 
acted, T would 2dvise against a finding for recovery against the city auditor or 
the official actually making the expenditure, unless it appears that he has not acted 
in good faith. 

1254. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 

A PERSO~ SERVIXG AS PROBATE JC'DGE, WHO HAS BEEN ELECTED 
CO:'IniO~ PLEAS JUDGE FOR A TER:'II BEGIXNI~G JAXUARY 1ST, 
1915, :'IIAY CONTIXUE TO ACT AS JUDGE OF THE PROBATE COURT 
UXTIL I:.LYIEDIATEL Y PRIOR TO HIS EX TRANCE UPON THE TER.'\I 
AS CO:'IL\IOX PLEAS JUDGE. 

One serving as probate judge, who has been elected common pleas judge for a 
six-year term, begi111zing Jmwary lsi, 1915, is not required to resign upon receivin.q 
a commission, a11d taking oath as common pleas judge, but may co1ztimu to act as 
judge of the probate rourt until immediately prior to his entrance upon the term for 
which he has been elected as common pleas judge. He camzot hold both offices and 
must resign as probate judge before beginning the term to which he was elected 
as comlllOn pleas judge. 

COLUMBUS, OHIO, November 19, 1914. 

THE HoN. ELI SPEIDEL, Prosecuting Attonzey, Bata·uia, Ohio. 
DEAR SIR :-Under date of X ovember 13th, 1914, you write that the Hon. \V .. 

A. Joseph, who is at present probate judge of Clermont county, was on Xovember 
3d elected common pleas judge of the county for the six-year term beginning Janu­
ary 1, 1915, and that you and he are uncertain as to whether he will have to resign 
the position of probate judge within twenty days from the receipt of his commis­
sion issued by the governor, or whether he can hold the position of probate judge· 
until January 1, 1915. 

It is upon this state of facts that you ask my opinion. 

Section 1690 of the General Code, as amended 103 0. L., 417, provides: 

"Each commission issued by the governor to * * * a judge of the common 
plea~ * * * shall be transmitted by the secretary of,state to the clerk of the 
common pleas court of the county wherein such judge resides. Such clerk shalf 
receive and forthwith transmit it to the person entitled thereto. \Vithin 
twenty days after he has received such commission, such person shall take 
the oath required by the comtitution and statutes of this state and trans­
mit a certificate thereof to such clerk signed by the officer administering 
such oath." 



1458 ANNUAL REPORT 

Section 140, of the General Code, requires the deputy state supervisors of elec­
tions of the proper county to forward by mail to the secretary of state a certificate 
of election of an officer such as the one in question together with the requisite 
fee which is to be paid by the person demanding the certificate. Upon receipt of 
such certificate and fee by the secretary of state, the governor shall issue and for­
ward the proper commission to the clerk of the court of common pleas who shall 
deliver the same to the officer entitled thereto. The fact that action is to be taken 
immediately by the deputy state supervisors of elections indicates that it is the 
intention of the statute that all the actions required by the sections referred to shall 
be taken at the earliest convient moment. If this is done it is apparent that Judge 
Joseph will take oath some time prior to January 1st, 1915, and consequently it will 
be seen that the question for determination is whether he can receive the certificate 
and take oath as a common pleas judge while he is still acting as judge of the pro­
bate court. 

Section 14, of Article IV, of the constitution provides that judges of the com­
mon pleas court 

"Shall receive no fees on perqmsttes or hold any other office of trust or 
profit under the authority of this state or of the United States. All votes 
for either of them, for any elective office, except a judicial office, under the 
authority of this state, given by the general assembly, or the people, shall be 
void." 

It will be observed that under the language last quoted the common pleas judge 
cannot hole\ any other office of profit or trust under the authority of the state or 
of the United States, which, of course, would include within its inhibition service 
as probate judge, but although the person qualifies and takes the oath of office, it does 
not necessarily follow that he is such officer within the meaning of the constitutional 
language. In order that he may be the common pleas judge within the meaning of 
this section, he must have entered upon his term of office. It is the intent of the 
constitution to preclude him from holding both offices at the same time, and as he 
does not enter upon his service as common pleas judge until January 1st, 1915, I 
see no objection to his continuing to act as probate judge until that date. The 
predecessor of Judge Joseph will act as common pleas judge until January 1st, 1915, 
and therefore it must follow that the latter cannot be serving in the same capacity 
at the same time. He will not be common pleas judge until the date last named, 
even though he should qualify and be prepared to act at the expiration of the 
term of whom he has been elected to succeed. The qualification and taking of oath 
is merely a step preparatory to entrance upon office and serving therein. Of course, 
it will be necessary for him to resign as probate judge prior to serving as judge 
of the common pleas court, as he could not hold these two positions under section 
14, of article IV, of the constitution, as these two offices have not been combined in 
your county under the provisions of section 7, of article IV. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Atorney General. 
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A PERSOX COXTRACTIXG TO OVERSEE A ~ARTICULAR PIECE OF 
WORK COXSTRL'CTED BY STATE HIGHWAY DEPART:\IEXT XOT 
\\'ITHIX CLASSIFIED CIVIL SERVICE-THE SA:\IE RULE APPLIES 
TO DAY LABORERS. 

One co1ztracting to act as superintelldent or residellt ellgilleer to oversee a 
particular piece of work collstructed b:y the state higlzwa:y department is an inde­
pend!'llt co1ztractor alld not within the classified civil service of the state. If such 
superilltelzdent is regularly employed tlze year around, to serve wherever a11d wizen­
ever directed b:y tlze state, he would tlze11 become all employe of tlze state within the 
classified civil ser·vice. 

Day laborers employed for a few days 011 a partiwlar piece of work, with nn 
idea of permallency ill employmellt or continuit:y of service, wliose employment dis­
contillucs with the completion of such piece of U!ork, are llOt within the classified 
civil service. 

CoLUMBus, OHio, November 20, 1914. 

State Civil Scrdce Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of July 21, 1914, you state that the state highway 

commissioner has submitted to your department the question of whether or not 
those perf arming labor in the building of new state highways are within the classified: 
civil service of the state. 

Enclosed with your communication is a letter from the secretary of the state 
highway department, together with form of contract and bond used by such depart­
ment. It seems that under this contract a superintendent is employed for the pur­
po~e of superintending and directing the construction of the highway which the 
state is engaged in constructing. He pays all bills and keeps accurate account vf 
the disbursements, together with the cost of the improvement. It is not stated 
whether the work that is done is under independent contract or directly· by the· 
state, which is to employ the men and pay them. I assume, however, that the latter 
state of affairs exists, as, if the work were done by an independent contractor, 
there would be no question raised as to civil service, because the employes of such 
contractor would not in any event be in the service of the state. 

Under subdidsion 1, of section 1, of the civil service act, the term "civil service"' 
is construed to include mechanics, artisans and laborers in the service of the state. 
The superintendent himself, if he merely be hired for the one contract or by the 
job, may also be said technically to be in the service of the state, but his employ­
ment is more in the nature of an independent contract than otherwise, and I do not 
believe that it was the intention of this act to include independent contractors with-· 
in the classified civil service. As they are employed only for a particular piece of 
work and their time of service is limited with no definite idea of re-employment or 
continuous service, they do not seem to come within the spirit of the act or within 
its terms with reference to the eligible list. 

In defining classified service the competitive class is treated as inclush·e of all 
positions and employments now existing or hereafter created i,n the state for which 
it is practicable to determine the merit and fitness of apphcants by competitive 
examinations. The use of the words "existing" and "created" indicates that there 
must be some permanency about the position, and the words "positions" and "em­
ployments" in this connection seem to refer to work having a fixed character in 
the administration of the government. 
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Section 9 of the act in question requires the putting into effect of rules for the 
classification of offices, positions and employes in the classified service. If an em­
ployment be in the nature of an independent contract it would seem that this sec­
tion would not be applicable, because it would be very difficult, if not impossible, to 
classify service under a contract of that character. 

Section 16, with reference to transfers and reinstatements, would also be 
applicable, because that provides for the reinstatement of one who has been sepa­
rated from the service without delinquency or misconduct on his part. This would 
result in the continuous application for reinstatement in service by one who had 
contracted to do a particular piece of work and who had completed the same. It 
is not reasonable to surmise that the general assembly had any such intention as 
this. 

The same argument may be adduced with reference to section 17, prohibiting 
discharge. When the work is clone there is no further reason for the existence of 
the employment. Of course, if the superintendent is continuously employed to 
work on any highways that the state may be constructing and he is not hired for a 
particular piece of work, then, of course, this rule would not obtain, as he would 
be holding a regular position in the state service. 

As I take it, however, your main question is with reference to the laborers 
employed by the superintendent. As they are paid by the state, even though the 
money comes directly from the superintendent, who merely acts as a state agency 
in distributing the same, this would not prevent the application of the civil service 
act to such employes. If, however, the laborer is merely employed for a particular 
piece ·of work, with no idea of continuity or continuance in service, I do not be­
lieve that he comes within the spirit of the civil service act, and I think he should 
be exempt from inclusion within the classified civil service. One who is regularly 
employed to do this character of work by the state would still be within the classi­
fied service, even though he was at times laid off, if the state could call upon him 
and require his services at any time it so desired; but when his employment is 
for a particular piece of work in a particular locality, or where he is hired merely 
as a transient for a few days, I do not think that he comes within the law. There 
must be some degree of permanency about the nature and scope of the employment 
in order that the provisions of the civil service act shall obtain with reference to 
such employment. 

In addition to this, it seems to me that it is not practicable to determine the 
merit and fitness of applicants by competitive examination for day laborers who 
are only to be hired for a few days in a particular capacity, at the end of which time 
their services are to be discontinued with no idea of re-employment. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1256. 

RIGHT OF COL'"XCIL BY ORDINAXCE OR RESOLUTION TO LEGALLY 
P.\ Y FR0:\1 CITY FCXDS JCDG:\IEXTS ::O.IADE AGAINST PUBLIC OF­
FICERS THROCGH FALSE ARRESTS-REGULAR PATRODIEX :\lAY 
RECEIVE ADDITIONAL CO:\IPEXSATIOX WHERE THEY HAVE 
WORKED :\lORE THAN THE XC:\IBER OF HOURS STIPCLATED BY 
THE DIRECTOR OF PCBLIC SXFETY. 

1. TVhile council cannot by ordi11a11Ce or resoluti011 legally pay from city /u11ds 
judgme11ts rendered agai11st police officers because of false arrest, a11d callnot le!Ja/ly 
reimburse a police officer from city fu11ds for expe11ses i11curred i11 defending dam­
age suits for such false arrests, nevertheless, in view of the uncertai11ty of the law, 
110 fi11di11g should be made where payme11ts have been made. The holding herein 
should be givm prospective effect. In the future fi11dings should be made a1rd 
actions i11stituted to recm•er such payme11ts hereafter made. Such recovery may be 
had agai11st the officers who have been reimbursed from cit],• funds for judgmeuts 
a11d expe11ses. As to whether recovery may be had from a police officer wlze11 
council directly pays the judgme11t creditor, quaere. 

2. Regular patrolmell, who have worked the number of hours stipulated by thl! 
director of safety may receive extra compensation for overtime, whe11 cou11cil in 
fixi11g the compensation of such officers specifies that the}' shall be paid at the rate of 
so much per diem. Such overtime should be paid proportionately to the number of 
hours' work as compared with the number of hours designated by the director of 
safety as a full day's work. C ormcil should, howeve·r, by ordinance definitely a11d 
specifically fix the number of hours which shall COirstitute a day's work for such 
patrolmen. 

CoLUMBus, OHIO, November 24, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Some time ago you submitted the following inquiry: 

"1. l\Iay council, by ordinance or resolution, legally pay from city 
funds judgments rendered against public officers through false arrest? 

"2. l\Iay council, by ordinance or resolution legally reimburse the police 
officer from city funds for expenses incurred in defending a damage suit 
for false arrest? 

"3. l\Iay regular patrolmen be legally compensated for overtime when 
the ordinance fixing the compensation of said patrolmen specifies a per 
diem compensation, but does not ·state the number of hours that shall con­
stitute a day or make any mention of overtime? Printed rules of the safety 
department designate the regular hours of each department, and extra pay 
has been made to patrolmen for time served in excess of the number of 
hours designated in the rules. 

"4. If city funds have been disbursed on the above three accounts, can 
recovery be had against said police officers?" 

Your first and second questions may be discussed together. As a general rule, 
it may be stated that where a municipal officer incurs a loss in discharging a duty 
imposed upon him by law, in a matter in which the corporation is intere5ted, the 
municipal corporation has power to apP.ropriate funds to reimburse him, provided 
he acts in good faith, unless such action on the part of the municipality is forbid-
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den by statute. There are decisions which have gone so far as to state that even if 
the officer exceeded his legal rights and authority, the same rule should obtain, and 
it has been held that if a mayor, in the performance of the duties of his office, in 
good faith, exceeds his authority, and as a result judgment has been rendered 
against him for false imprisonment, it is proper for the city to indemnify him for 
the expense of such judgment. It seems to be generally recognized, ho\vever, that 
the test in such cases is whether the act done by the officer is one in which the city 
had an interest-that is, it must affect municipal rights or property, as well as be in 
good faith. 

'':\fcQuillan on :\Iunicipal Corporations, Sec. 514, pp. 110-113. 
"Dillon on Municipal Corporations, 5th Ed., 307." 

The true rule is very well stated by Mr. Mecham in section 879 of his work on 
"Public Offices and Officers." After saying that it is well settled that towns or 
cities have power to indemnify their officers against liability incurred in the bona fide 
discharge of their duties, and may raise money for this purpose or appropriate to it 
money raised for general purposes, even though the result may show that the offi­
cers exceeded their legal authority, the learned author states that the subject must 
be one concerning which the municipality has a duty to perform, an interest to 
protect, or a right to defend, and in which it has a corporate interest. He says: 

''Where, however, the subject-matter is one in which the mun'icipality 
has no interest, and in reference to which it has no duty or authority; where 
it has no direction or control over the officer, it is not responsible for his 
fidelity,-gains nothing by his diligence and loses nothing by his want of care; 
where the duties are imposed specifically upon the officer by statute, and the 
municipality has no duty to perform, no right to defend, and no interest to 
protect, in such cases the right to indemnify does not exist, and any at­
tempt to do so, or any vote or contract to that effect, will be void." 

In Miller vs. Hastings Borough, 25 Pa. Super Ct., 569, the facts presented 
showed that a jury in acquitting a borough policeman of the charge of assault and 
battery imposed half of the costs upon him. \Vhile the suit was pending the coun­
cil moved 

"That our police be supported with all that counsel command in case 
now pending in court." 

The court held that this motion was not a sufficient basis for a suit by the 
policeman to recover his costs and attorney fees. The salient feature of the case 
is, however, the statement that the borough authorities had no power to expend 
public money in defense of borough officers indicted under the law, when the 
borough itself was not i11volved. This holding is based upon the theory that police 
officers in the preservation of peace are not agents or servants of the borough, their 
powers and duties being derived from the state to which they are primarily respon­
sible. 

The New Hampshire cases very well illustrate this. The following are typical: 

"Cove vs. Epping, 41 X. H., 539. 
"1ferrill vs. Plainfield, 45 N". H., 126. 
"Gilbert vs. Berlin, 84 Atl., 235." · 
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The same line of distinction is to be found in :-.Iassachusetts: 

"Flood vs. Leahy, 183 :.lass., 232. 
"Yincent vs. Xantucket, 12 Cushing, 103. 
":-.Jinot vs. Roxbury, 112 :-.Iass., 1. 
''Dunn vs. Framingham, 132 :.lass., 436. 
'"Leonard vs. :-.Iiddleborough, 198 :.lass., 221. 
''Hixon vs. Sharon, 190 :.lass., 34i." 

The following is taken from the last case cited: 

1463 

"The cases in which it is held that a town cannot expend money to 

reimburse its officers or agents for losses are those in which the expendi­
ture relates to objects concerning which it has no duty to perform, no in­
terest to protect, and no right to defend." 

In Chapman vs. Xew York, 168 N. Y., 80, the court of appeals of Xew York 
held that the payment from the funds of the county or city of expenses incurrefl 
by a police officer in successfully defending charges preferred against him for offi­
cial misconduct would constitute their application to an individual, and therefore 
the statute authorizing such application was unconstitutional and void as violati\·e of 
that provision of the constitution prohibiting a city, county, town or viJJage from 
incurring indebtedness for other than county, city, town or village purposes. The 
following language from the opinion is pertinent: 

"\\'hen a citizen accepts a public office he assumes the risk of defend­
ing himself against unfounded accusations at his own expense. \Vhoever 
lives in a country governed by law assumes the risk of haviqg to defend 
himself without aid from the public even against unjust attempts to enforce 
the law, the same as he assumes the burden of taxation. As it was said in 
the matter of Jensen, it is 'a part of the price he pays for the protective 
influence of our institution of government.' " 

The court say that askiJ1g for aid to pay the expense of a defense already 
made from one's own resources is like asking for aid in the payment of taxes or in 
the discharge of any public burden. It is not a city or county purpose, but a mere 
gift. 

The doctrine justifying payment under circumstances similar to those set out 
in your questions, is, perhaps, as well stated in Sherman vs. Carr, 8 R. I., 431, as 
anywhere. This is one of the leading cases on the subject. Judge Bradley in that 
decision gave as a reason justifying the pay·ment of compensation the fact that 
if the power to indemnify the officer did not rest in the municipality, the said offi­
cials would perform their duties at the peril of individual responsibility for all 
their mistakes, no matter how honest and intelligent they might be, and also at the 
peril of the possible mistakes of a jury. As a result of this the officer would nat­
urally become too cautious, if not timid, in the exercise of his powers. The answer 
to this reasoning is obvious. The case itself recognizes the very great evil of im­
posing upon the municipality the duty of reimbursing the officer, and consequently 
leaves it to the discretion of the governing body of the city. If it be a discretionary 
matter, the officer cannot, with any degree of confidence, act in the belief that he 
will receive compensation. The whole matter will be left to the whim and caprice 
of those in charge of the municipal finances, and therefore the policemen would 
have from the municipality, but an un<ub,;tantial prop, and, to paraphrase a well-
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known quotation, his hopes would oft prove dupes and his fears would not be liars. 
One cannot conceive of an officer more efficiently performing a duty which he is. 
paid to do because a municipality might in its generosity reimburse him for the loss 
which he has incurred in endeavoring to do that work 

It is suggested in the foregoing case that the municipal officer is put at the 
peril of the possible mistakes of a jury. \Yhile this may be true, we have no more 
right to assume that the jury has made a mistake in rendering judgment against 
him, than \Ve have to assume that the municipality would make a mistake in re­
imbursing him. \Vhen judgment has been rendered against him for false arrest or 
false imprisonment, there must necessarily have been a finding that he violated 
statutory or common law. If he did this, it would seem that it would not be 
right for a political subdivision of the state to pay him for his breach of duty. 

Another matter to be taken into consideration in this connection is that the sal­
ary of the officer is supposed to compensate him not only for the work that he does,. 
but for the risks that he runs-in other words, his liability to actions for false arrest 
or false imprisonment are perils incident to the position which he occupies, and at 
the time he accepts his office or employment he is presumed to bear this in mind, 
and his wages are supposed to be fixed with this consideration in sight. 

The case of city of Chicago vs. Williams, 182 Ill., 135, holds that a city is not 
liable for torts committed by its officers in the exercise of police power, and that it 
is not the duty of the corporation counsel to defend at the city's expense a suit to 
recover damages for false imprisonment brought against police officers. It is true 
that in this case there was .only a discussion of the legal liability of the city, and the 
question oi its moral obligation was not considered, but nevertheless the reasoning 
seems to sustain the view here taken. 

It has been contended that the right to pay claims of this character rests upon 
the equitable duties of a ·municipality-upon its moral obligation-to protect its of­
ficers in the faithful discharge of their duties. It must be reme.mbered that in Ohio 
municipalities have only those powers expressly granted or necessarily implied, 
and in this respect they differ from the cities of many other states. In addition 
to this, in maintaining a police department, the municipality acts as an agency of 
the state, and not in its private corporate capacity. These officers act for the state, 
and on its behalf in making arrests, especially in state cases, which in their very 
design.ation present the state as prosecutor. The decisions are uniform in this state 
upon this question, and it has been repeatedly held that the municipality, when it 
acts as a state agent, is not liable for the torts of its officers. If it is not liable for 
the torts of its officers, how can it be said that there is a moral obligation upon it 
to pay damages arising out of delicts of such officers. vVhile it is true that there 
are certain moral obligations resting upon municipal corporations, which may be 
recognized by payment, nevertheless those decisions must not be extended beyond 
their terms. They were based upon peculiar circumstances, and no general rule can 
be deduced therefrom. 

Observe that the municipal mayor's and .police courts have criminal jurisdic­
tion throughout the county and arrests made under their authority may and fre­
quently do occur beyond the limits of the municipality. Under such circumstances, 
if false arrests take place, why should the municipality have the right to reimburse 
the officer mulcted in damages. He is not acting for or on its behalf in making 
such arrest. That surely cannot be a corporate function. 

The direct question has been decided in Lunkenheimer vs. Comptroller et al., 
23 W. L. Bull., 433, wherein an action was brought by a taxpayer to enjoin the 
payment of $200.00 to one Hewitt, w.ho was employed as attorney to defend the 
chief of police in proceedings in contempt, also in testing the constitutionality of 
the law, and in defending the chief of police in an action for damages growing out 
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of false arrest. In holding that a perpetual injunction should be granted, Judge 
Bookwalter says : 

"In the damage suit it was also an individual burden he had assumed. 
The municipality is not liable in damages for the neglect or wrongdoing of 
a police officer. ::\Ioreover it would be unreasonable to imply that funds 
raised by taxation for police purposes should be used in the defense of an 
officer prosecuted individually for neglect or misconduct." 

Section 3784, of the General Code, provides that each municipal corporation 
shall have special powers to levy and collect taxes upon real and personal property 
within the corporation "for the purpose of paying expenses of the corporation, con­
structing improvements authorized, a11d exercising the ge11eral and special powers 
conferred by law." 

Now it cannot be contended that the payment of the expenses referred to in 
your first and second questions is the payment of expenses of the corporation. On 
the contrary, the matter was one with which the corporation had no concern. It 
was not a party to the action wherein the officer was mulcted in damages, and the 
judgment against him was no corporate expense, nor was the expense of defending 
him. It was not the construction of an improvement, and the only general or spe­
cial power conferred by law with reference to the police department is that to be 
found in section 3617, authorizing the municipality "to organize and maintain police 
and fire departments." I cannot see how the payment of the judgment for false 
arrest is a direct or implied exercise of the power either to organize or to maintain 
the police department. Section 3800 provides for the erection of a contingency fund 
to provide for any deficiency in any of the detailed appropriations which may law­
fully and by any unforeseen emergency happen. If there was no authority to ap­
propriate moneys for purposes such as those referred to in your letter, there 
would be no authority for paying such expenses out of a contingent fund, and as 
we have before stated, we can find no such authority in the statutes. 

Section 4383, of the General Code, provides in part: 

"Council may provide by general ordinance for the relief out of the 
police or fire funds of members of either department temporarily or per­
manently disabled in the discharge of their duty." 

\Ve cannot assume that the general assembly used this language without reason 
or necessity, and consequently it must have been the legislative idea that this power 
was not vested in the municipality in the absence of statute. Otherwise, there 
would have been no necessity for the enactment of the law. Yet there is just as 
much reason for saying that this implied power rested in the municipality as to 
contend that cities have the power to pay judgments rendered against their police 
officers. If the latter tends to make officials more courageous and efficient in the 
performance of their duties, so would the former. \Vhat reason can be advanced 
for reimbursement for financial damage that cannot be advanced for compensation 
for personal injuries? If the one did not exist in the absence of statute, it would 
seem clear that the other cannot. There being no statute authorizing financial relief 
against judgments for false arrest or false imprisonment, it follows, in my judg­
ment, that council cannot by ordinance or resolution legally pay from city funds 
judgments rendered against police officers by reason of their having made false ar­
rests ; nor may it reimburse the police officer for the expense incurred !n defending 
a damage suit for false arrest, when judgment has been rendered against the officer. 

I understand that the third question which you ask is based upon a state of 
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facts arising in the city of Columbus, and consequently I ha\·e obtained the ordi­
nance and rules of the director of public safety in that city, in order that I might 
have the concrete facts before me in answering the question. 

The eighth paragraph of section 1 of the ordinance of :.Iay 19th, 1911, reads 
thus: 

"One hundred and thirteen patrolmen, each of whom shall receive a 
salary at the rate of $2.75 per day, and shall give bond in the sum of 
$1,000.00." 

The language of this ordinance is peculiar in that it provides for compensa­
tion at the rate of $2.75 a clay. The word "rate" is used in this connection as a 
relativ_e term-it is the measure of a thing by its relation to some standard. It estab-­
lishes a basis upon which the Yalue of the service is to be estimated. The stand­
ard in this case is a day, and therefore the next question to be determined is what 
is the meaning of a clay as used in the ordinance. \Vithout any further specifica­
tions or description it would, no doubt, be held to mean all of the time during 
which the policeman was on duty, regardless of the number of hours-that is to say, 
it might be defined to be the whole or any part of a twenty-four hour day within 
which he was ordered to work. This ambiguity, however, has been removed by 
the following order of the director of public safety: 

"That ten hours work in any twenty-four hours will constitute one 
clay's work for any member of the division of police, except as to those who 
are specifically designated to work fewer hours or on different shifts for 
the good of the department." 

The chief of police states that this general order was issued during the first 
part of ] anuary, 1912, and is the same regulation that has been in force since 1905. 
In the absence of any designation by council in the ordinance as to what shall con­
stitute a day, it seems to me that the director of public safety has authority to make 
a rule such as the one here quoted, and that such rule may be resorted to for the 
purpose of ascertaining what shall constitute the policeman's day. Construing the 

.ordinance and the rule together, I am of the opinion that a policeman is entitled to 
pay for the time· he works at the rate of $2.75 a day, and that the day upon which 
this computation is to be made shall consist of ten hours. As the ordinance does 
not specifically state that his per diem compensation is to be ·in full of all service:; 
performed in any twenty-four hours, and as the director. of public safety has 
specified that ten hours' work shall constitute one clay's work, the policeman is 
entitled to extra compensation for all services performed in excess of the aforesaid 
ten hours. This compensation is to be fixed at the rate of $2.75 for ten hours' 
work. The words "at the rate of" indicate clearly to my mind that the ordinance 
contemplates payment for overtime, in case the director fixes the hours of labor, 
and that such overtime is to be computed in the manner herein specified. 

Of course, you must understand that the director of safety would haYe a right 
at any time to change this order, or to make an exception thereto with reference 
to a certain class of patrolmen. \Vith these latter class of cases this opinion cannot 
deal, as we have not any rule before us except the general order hereinbefore 
quoted. 

Succinctly stated my position upon this question is that when the regular patrol­
man have served the time prescribed for their day's work, such work \Vas ended, and 
they were entitled to their regular per diem compensation. If at the expiration of 
such clay they were called upon by the proper official to perform further police duty, 



ATTORNEY GENERAL. 1467 

there being no alteration or change, suspension of or exception to such rule, the 
policemen are entitled to extra compensation for the time served by them, under 
such direction, in excess of the number of hours designated by the rule, such extra 
compensation to be computed for the time actually served at the rate of $2.75 
per diem. 

The difficulty of the whole question arises from the failure of council to fix the 
number of hours constituting a day's work for patrolmen, and it is really the gov­
erning body which should determine this. Therefore, I would suggest that council 
should by ordinance definitely and clearly legislate upon this matter, so that all 
doubt and ambiguity may be removed. 

In reply to your fourth inquiry, I desire to say that the supreme court of this 
state has held, in 

"Walker vs. Dillonville, 82 0. S., 137." 

That an action may be brought to recover money illegally paid out of the public 
treasury. See also lower court's report of the ~arne case in 30 C. C., 623. 

The rule is stated in section 527, of McQuillan on "Municipal Corporations:" 

"Usually compensation ill~gally paid to an officer or employe may be re­
covered by the public. Thus money paid by a municipal corporation to one 
of its officers in excess of his lawful salary or fees may be recovered by 
the corporation in an action against the officer for money had and received 
to its use, although the payments were made on the order of officials prop­
erly charged with such duty with a full knowledge of the facts and with­
out fraud. The defense of involuntary payment is not available in such 
case, for the knowledge of the officer of the authority of the officials who 
made illegal payments must be presumed. Such illegal acts are ultra vires, 
outside of the agency of the officials, and are not binding on their prin­
cipals, the people. Therefore, such unwarranted payment of excessive 
compensation or fees cannot be ratified." 

As there is no authority to reimburse police officers for judgments and expenses 
paid by them in cases wherein juries have returned ·verdicts against them for mak­
ing false arrests, it ·follows that such payment constitutes an unwarranted diversion 
of public funds and action lies to recover such funds for the municipality. In view, 
however, of the difference of opinion heretofore obtaining regarding this question, 
and the fact that payments were made in good faith and with reason for treat­
ing them as authorized, I do not think it would be equitable or just to make find­
ings against those who have so acted. Hence, this opinion should be treated as 
prospective in its operation upon this subject, and officials should be warned 
that payments of this character hereafter made will be not only improper, but will 
result in findings being made and actions instituted to recover money spent in this 
manner. 

You will observe that in the foregoing opinion I have not answered the ques­
iton of whether recovery can be had against police officers when council has paid 
judgments rendered against them. From this question I infer you have in mind a 
state of affairs where the person who recovered judgment has been paid out of the 
municipal treasury. 11y reason for not answering this question is that cases of 
this kind cannot properly be answered in general, as the varying facts of each case 
should be presented before asking that I rule thereon. If you have in mind any par­
ticular case of this character you may submit same and I shall give you my opin-
ion in regard to that concrete case. Very truly yours, 

TnroTHY S. HoGAN, 

Attome:y General. 
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1257. 

PETITION FOR i.IUXICIPAL LOCAL OPTIOX ELECTION UXDER THE 
BEAL LAW-WHEX SUCH PETITION i.IAY BE EXTERTAIXED. 

A tetition for a 1111111icipal local option election uJZder the Beal law may be en­
tertained before the repeal of the cou11ty local optioJZ law by the recent COilstitutioJZal 
amendme11t. 

CoLUMBUS, OHIO, Xovember 24, 1914. 

HoN. KENNETH G. CooPER, City Solicitor, Bellaire, Ohio. 
DEAR SIR :-I desire to acknowledge receipt of your communication of X ovem­

ber 23, 1914, in which you state: 

''On or about December 18, 1911, Belmont county was voted dry under 
the Rose law. The city of Bellaire is in Belmont county. 

"As I understand it, the home rule amendment does not go into effect 
until December 3, 1914, and that until that date the Rose law is in effect. 

"I am informed that a petition under the Beal law will be filt:d with the 
Bellaire city council on Tuesday evening, X ovember 24, 1914. 

"The question I desire to ask is whether council has jurisdiction to re­
ceive petitions for a Beal law election, said petition being filed before the 
home rule amendment goes into effect, and Belmont county being now 
dry?" 

I infer frqm your statement that the city of Bellaire has not voted under the 
municipal option law and is dry by virtue of the provisions of the county local 
option law. 

I have heretofore held that the home rule amendment upon its adoption goes 
into effect thirty days after the election at which it is voted upon, by virtue of the 
specific provisions of section 1 b of article II of the constitution. 

Section 6115, General Code (99 0. L. 3/), being part of section 8 of the so­
called "Rose county local option law". reads: 

"After three ye;~rs from the date of an election held under the pro­
visions of this subdivision of this chapter, another election may be petitioned 
for and shall be ordered by the county commissioners or common pleas 
judge, as provided therein." 

Section 6116 of the General Code, also a part of section 8 of the "Rose county 
local option law," provides: 

"The foregoing sections of this subdivision of this chapter shall not 
affect, amend, repeal or alter in any way any other law or ordinance which 

_prohibits throughout a municipality, township or residence district the sell­
ing, furnishing or giving away of intoxicating liquor as a beverage or the 
keeping of a place where intoxicating liquor is sold, furnished or given 
away as a beverage." 

It is readily apparent upon reading these two sections, in connection with the 
fact that the county local option law, the municipal local option law and the town­
ship local option law are all separate and distinct acts, that the election spoken 
of in section 6115, General Code, is a county local option election, and after the 
holding of one election under the county local option law a period of three years 
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from the date of that election would have to elapse before another· county local 
option election might be petitioned for. 

Section 6127 of the General Code provides that when qualified electors in a 
number equal to forty per cent. of the number of votes cast at the last preceding 
general election for state and county offices petition the council of a municipality 
divided into wards for the privilege to determine by ballot whether the sale of 
intoxicating liquors as a beverage shall be prohibited within the limits of such cor­
poration, such council shall order a special election to be held therein not less 
than twenty days nor more than thirty days from the filing of such petition with 
the mayor or from the presentation of such petition to the council. The filing of 
such petition confers jurisdiction upon council, and it is their duty to proceed 
under the law. The fact that the repeal of the Rose county local option law has 
not become effective would not in any way militate against the duty of the council 
to order the election. Section 6115 of the General Code does not prevent the filing 
of a petition of any kind within the three years; it only prohibits the petitioning 
for another county local option election. 

I am, therefore, of the opinion that your council has jurisdiction to receive 
petitions for a Beal law election at this time; and that the fact that the Rose county 
local option law may still be considered in effect would not prevent the reception 
of such petitions. In fact, since the two laws ·are entirely separate and distinct, 
even if the county local option law would continue to be in effect, I can conceive 
of good reasons why the electors of a municipality might desire to vote upon the 
question of whether the municipality would also be dry under the Beal law-for 
instance : it might be desired to conduct prosecutions under the municipal local 
option law rather than under the county local option law. 

1258. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ORDIXAXCE OF CITY OF TOLEDO, PROVIDIXG THAT E:\IPLOYES OF 
THE DEPARTMENTS OF THE CITY GOVERXMENT SHALL BE 
PAID THE PREVAILING WAGE RATE EXTAXT IX THE CITY, DOES 
NOT CO:\IPLY WITH SECTIOX 4214, GEXERAL CODE. 

A11 ordinance of the city of Toledo, which provides that employes in a11y of 
the departments cf the city government shall be paid the prevailing wage rate ex­
tant in the city docs not comply with section 4214, General Code, requiri11g council 
to fix the compeltsation of all employes in the city gover11ment, since the same is 
not sufficiently definite and ccrtain, and such ordinance operates as a delegatio11 
of power to fix such compensation, to the heads of the departments. 

CoL1JMB1JS, OHIO, ~ovember 27, 1914. 

Bureau of l11spection a11d Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GEXTLEli!EX :-Under date of August 25th you request my opinion as follows: 

"The council of the city of Toledo, Ohio, has fixed the compensation of 
employes in all the departments of the city of Toledo, Ohio, known as 
laborers, in the following language: 

"'That ;:II employes hereafter employed in any of the departments of 
the city of Toledo, and paid by the hour or day, be paid at least the current 
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and prevailing rate of wages paid in the city of Toledo by private indi­
viduals and corporations, and the officers of the city of Toledo so employ­
ing said persons, are hereby authorized and directed to place such em­
ployes upon the pay roll of the city of Toledo at not less than such prevail­
ing rate of wages. Passed August 3, 1914.' 

"Does the phraseology of said ordinance comply with the requirements 
of the law that council shall fix the compensation to be paid in the various 
city departments?" 

Section 4214, General Code, is as follows: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, £.hall determine the number of officers, clerks and employes in 
each department of the city government, and shall fix by ordinance or reso­
lution their respective salaries and compensation, and the amount of bond to 
be given for each officer, clerk or employe in each department of the gov­
ernment, if any be required. Such bond shall be made by such officer, clerk 
or employe, with surety subject to the approval of the mayor." 

By this provision the legislature expressly makes council the specific body 
which is to fix the respective salaries and compensation of the employes in the 
-city government. By a well settled rule of construction the requirement of statute 
which places a duty upon a specifically designated officer or board requires the par­
ticular officer or board to perform the duty in question and operates as a prohibi­
tion against a delegation of that duty to any other officer or board. The rule is 
founded upon the well-known principle that the expression of one excludes all 
-others. 

I am of the opinion that the method followed by the council of Toledo neces­
:sarily operates in part as a delegation of the determined duty of fixing compensa­
tion to officers other than the city cou~cil. The prevailing wage may or may not 
be a fixed quantity in the city of Toledo. Under the plan attempted, the duty of 
determining what is the prevailing rate is left to the officers of the city employing 
the persons in question. Such a plan clearly cannot be accorded recognition as a 
definite fixing_ of compensation by the council and by the council alone. The 
·statute above quoted is intended to impose upon council a clean-cut and specific 
jurisdiction over the matter in question. 

I am of the opinion, therefore, that the method attempted to be followed by 
the adoption of a blanket establishment of a general rule of wage lacks the definite­
ness and certainty which the plan of the statutes comprehended. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attoruey General. 
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1259. 

\\'HEX THE CO).DIISSIOXERS OF A COL'XTY FILE THEIR FIXAXClAL 
REPORT \YITH THE CO).DIOX PLEAS COL'RT, THE COL'RT HAS 
FULL CHARGE OF SUCH REPORT-XO PROVISIOX IS ).JADE FOR 
THE DISPOSITIOX OF SL'CH REPORT. 

lVhen the commissioners of the county file a report of their fillancial transac­
tions "itlz the common pleas court, i;z accordance with section 2507, General Code, 
such report becomes part of the files of the court, a11d there is 110 duty whatever 
illcumbellt upo11 the court with refere;zce to such report. The statutes nowhere 
provide u:hat sllllll be done with such report after the same is filed with the court. 

Cou;:.rBt.:S, OHIO, Xovember 27, 1914. 

HoN. OTWAY J. CosGRAVE, Presiding Judge, Court of Common Pleas, Ci11cimwti, 
Ohio. 
DEAR SIR :-I have your letter of October 20th, wherein you set forth that 

the county commissioners have filed with the court of common pleas, in accordance 
with section 2507 of the General Code, a detailed report of their financial transac­
tions during the year preceding; and inquire what disposition must be made by 
you of this report. 

Sections 2507, 2508 and 2509 of the General Code are as follows: 

"Sec. 25ll7. On or before the third ).Jonday in September of each year, 
the county commissioners shall make to the court of common pleas of the 
county a detailed report of their financial transactions during the year next 
preceding such date. Such report shall be in writing, and itemized as to 
amount, to whom paid, and for what purpose. 

"Sec. 2508. Such report shall be published immediately in a compact 
form one time in two newspapers of different political parties, printed and 
of general circulation in such county. If two such papers are not so pub­
lished, the publication shall be in one paper only.' In addition to such publi­
cation, the report shall be published in the same manner in one newspaper, 
if there be such, printed in the county in the German language and having 
a bona fide general circulation of not less than six hundred among the in­
habitants of such county speaking that language. 

"Sec. 2509. Each county commissioner shall forfeit arid pay into the 
county treasury five dollars for each day that the making and filing of such 
report is delayed after the third ).Ionday in September." 

The~e provisions make clear that it is mandatory upon the county commis­
sioners to file such report with the court of common pleas, and to publish the same 
in accordance with section 2508, under penalty prescribed by section 2509. · 

Sections 2510 to 2516, General Code, as they existed prior to the enactment ap­
·pearing on page 111 of 103 Ohio Laws, which repealed them, pro'vided for the sub­
mission of such report to a committee for purposes of investigation. These sec­
tions wf're repealed, no doubt, for the reason that the auditor's office is now re­
quired, by statute, to make examination of the commissioners' accounts. 

The sole purpose which can be ascribed to the provisions of the statute as 
they now appear, in the requirement of a report, would seem to be the presenta­
tion of the same to the public. 

I nowhere find any provision whatsoever for disposition of the copy of the 
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report which is filed with the court of common pleas, under section 2507. The only 
possible conclusion, therefore, is that the court of common pleas has nothing what­
ever to do with such report other than to make the same part of its files. 

1260. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DISPOSITION OF AN INTERCOUNTY _BALANCE STANDING TO THE 
CREDIT OF A TOWNSHIP OR DISTRICT BOARD OF EDUCATION 
-COMPENSATION THAT MAY BE ALLOWED TOWNSHIP CLE]{K 
FOR Tl!vJE EXTENDED BY HIM WITH STATE EXAMINER-HOW 
COMPENSATION OF TREASURER IS COMPUTED. 

1. Where a balance standing to the credit of a township or school distric.t in 
a depository or ordinary bank account, made in the name of such township or 
.school district, exceeds the balance -with which) the clerk and the treasurer have 
charged the latter, and the same cannot be accounted for, the difference belongs to 
the township or board of education in the name' of which the deposit has been 
made. 

2. The township clerk may be allowed special compensation by the township 
.trustees for time spent by him with the state examiners at the time of the examina­
tion of the accounts, providing a fixed annual salary has not been fixed for the 
clerk by the trustees to cover all miscellaneous township services, i:md provided the 
cccount so allowed does not cause the total compensation of the clerk from the 
township treasury to exceed $150 in any one year. A township treasurer whose 
lawful compensation is wholly on the fee basis may not be allowed any such addi­
tional compensation for like services. 

3. In computhzg the compensation of the township treasurer, which is based 
-upon moneys paid out by him on the allowance of the trustees, prior payments to 
him by way of partial compensation are not to be considered as "moneys paid out" 
-upon which his percentage is computed. 

CoLUMBUS, OHio, November 27, 1914. 

HoN. CYRUS LOCHER, Prosecuting Attori!C:J', Cleveland, Ohio. 
DEAR SrR :-I have acknowledged receipt of a letter, under date of October 23d, 

from Hon. Frederick 'vV. Green, assistant prosecuting attorney, in which my opinion 
:is requested upon the following questions: · 

"1. The township funds have been deposited in the name of the town­
ship and in accordance with the township depository law. The school funds 
have been deposited in the name of the board of education, but not in 
accordance with any depository provision, although disbursements are made 
in accordance with the provisions of section 4768, General Code. The state 
examiners have been unable to reconcile the amount on deposit with the 
balance disclosed by the accounts of the clerk and the treasurer, i. e., the 
actual bank balance exceeds the ledger balance. In such condition, is the 
excess on hand to be deemed a part of the public funds, or may the treas­
urer retain it as his own? 

"2. By order of the township trustees, both the township clerk and 
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the township treasurer have been allowed special compensation for time 
spent by them with the state examiners at the time of the examination of 
their accounts. In case of the clerk, such compensation is in addition to 
the annual salary which has been fixed by the trustees and in the case of 
the treasurer, such compensation is in addition to the two per cent. allowed 
by statute. Is such special compensation allowable? 

"3. In computing the compensation of the township treasurer, are 
prior payments to him by way of partial compensation to be considered as 
'moneys paid out', and therefore included in the aggregate upon which to 
compute the two per cent. to be allowed to him?" 

In ,;tating your first question you do not make plain whether the discrepancy 
exists in the township account or in the account of the board of education or both. 
However, to my mind this is immaterial. Funds deposited in a bank in the name 
of a public subdivision, whether under the dLpository law or not together with all 
incremeuts thereof, belong to the subdivision in the name of which they are de­
posited. Eshelby vs. Board of Education, 66 0. S. 71. 

It might be that from error or otherwise the treasurer has deposited in the 
name of the subdivision, and with its money. some money which belongs to him; 
if so, he must suffer the consequences, at least, unless he can separate the amounts 
and identify that which is his by showing the source from which it came. The fund 
in the meantime is a trust fund and the doctrine applicable generally to the com­
mingling of other funds with a trust fund applies. 

In short, I am of the opinion that under ·no circumstances may a public treas­
urer retain as his own the difference betweea a bank balance in an account carried 
by him in the name of the subdivision which he serves and the account with which 
he stands charged as treasurer on the books of the subdivision; such difference be­
longs to the subdivision itself. 

Your second question is answered by consideration of sections 3308 and 3318, 
General Code, which provide for the compensation of the tpwnship clerk and 
township treasurer respectively as follows: 

"Sec. 3308. The clerk shall be entitled to the following fees, to be 
paid by the parties requiring the service: twenty-five cents for recording 
each mark or brand; ten cents for each hundred words of record required 
in the establishment of township roads, to be opened and repaired by the 
parties; ten cents for each hundred words of records or copies in matters re­
lating to partition fences, but not less than twenty-five cents for any one 
copy, to be paid from the township treasury; ten cents for each hundred 
words of record required in the establishment of township roads, to be 
opened and kept in repair by the superintendents; for keeping the record 
of the proceedings of the trustees, stating and making copies of accounts 
and settlements, attending suits for and against the township, and for any 
other township business the trustees require him to perform, such reason­
able compensation as they allow. In no one year shall he be entitled to re­
cei,•e from the township treasury more than one hundred and fifty dollars. 

"Sec. 3318. The treasurer shall be allowed and may retain as his fees 
for receiving, safe keeping and paying out moneys belonging to the town­
ship treasury, two per cent. of all moneys paid out by him upon the order 
of the township trustees." 

The question with respect to the clerk under the foregoing section is not quite 
the same as that with respect to the treasurer. The two questions will, therefore, 
be considered separately. 

13-Vol. II-A. G. 
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Section 3309, supra, authorizes the trustees to allow reasonable compensattor. 
to the clerk for any township business the trustees require him to perform. The 
possible intent of this section is that an annual compensation shall be fixed to 
cover all possible services. I do not believe, however, that the statute can be con­
strued so narrowly; and it is my opinion that the trustees may allow compensation 
to the clerk for particular services as well as fix an annual compensation for all 
services. 

Much depends upon the manner and form of the allowance by the trustees 
to the clerk of an annual salary such as that described by you. If the allowance 
proves to be for all services in attending to miscellaneous township business and 
is made, so to speak, .in advance or by standing ortier, then I would be of the 
opinion that it would not be lawful for the trustees to allow special C<Jmpensation 
for any particular township business. If, however, the form of the order is such 
as to indicate clearly that the compensation allowed is intended to cover certain 
kinds of services only, or is not intended to cover services of the kind inquired 
about by you, then it would be lawful for the trustees to make an additional allow­
ance for such services, provided they may be regarded as constituting "township 
business." 

I am of the opinion that the assistance rendered to the state_ examiner is in the 
nature of "township business," and if the clerk were ordered by the trustees to 
render such assistance, he would be entitled to special compensation therefor, unless 
on the principles already stated all services of the kind were _covered or provided 
for in a general allowance. 

It is true that in a sense it is incumbent upon the clerk for his own protec­
tion to assist the examiner in going over his own books, which constitute practically 
the only books of the township; but if the examination is made, as it generally is, 
of all th~ offices of the township, its scope would be wider than a mere auditing 
of the clerk's books, and would affect the acts of the trustees, the treasurer and 
other township ~tgents. So that if the trustees require the clerk to attend at the 
examination and assist the state examiner, I would be of the opinion that the 
services rendered by the clerk might be considered as township business for which 
special compensation might be allowed unless a general order provides compensa­
tion for this class of services. 

Of course, if by your question you mean to intimate that the allowance made 
to the clerk for his. services in question was in excess of the sum of $150.00 re­
ferred to in section 3308 the answer is obvious. In such event the allowance is 
illegal on that account alone. 

As to the treasurer, it is clear that section 3318, which is the only one authoriz­
ing any compensation to be paid to the treasurer, does not permit special compen­
sation of this sort. Debolt vs. Trustees, 7 0. S. 237. 

I am of the opinion, in answer to your third question, that the treasurer may 
not be allowed fees under section 3318 upon moneys retained by himself or allowed 
to himself as fees thereunder. Such retention or allowance would not constitute 
the "paying out" of "moneys belonging to the township treasury" within the mean­
ing of the section; but at all events the fees of a public officer are not to be com­
puted upon his own fees as a general principle. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney Ge11eral. 
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1261. 

COXSTRL"CTIOX OF SECTIOX 4782, GEXERAL CODE, IX REFEREXCE 
TO THE EST ABLISH:\fEXT OF DEPOSITORIES FOR SCHOOL FUNDS 
OF SCHOOL DISTRICTS AXD THE DISPEXSIXG OF THE TREAS­
URERS OF THE SCHOOL :\IOXEYS. 

Construction of section 4782, General Code, as amended, 104 0. L., 159, rela­
tive to the establishment of depositories for school funds of school districts, a11d 
the dispe11sing of the treasurers of the school moneys belonging to such school dis­
tricts, when such depositories are established. Said section further provides that 
the clerk of the board of education of such district shaU thereupon assume the 
duties of such treasurers. 

If the board of education fails to establish a depository as required by said 
section 4782, supra, then an action of mandamus lies against such board to compel 
such board to comply with the provisions of said section, and any person interested 
in the schools may bring such action in the name of the state, as provided in sec· 
tions 12296 and 12287, General Code. 

CoLUMBUS, OHIO, November 27, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of July 10, 1914, your department submitted for an 
official opinion thereon, the following request: 

"If a board of education fails or refuses to pass a resolution dispensing 
with its treasurer, as required by section 4782, what action, if any, should 
he taken against it for failing or refusing to pass such resolution? 

"What official should bring the action, if one is brought?" 

Under date of August 26, 1914, this department in an opinion rendered to Hon. 
Clare Caldwell, city solicitor, Niles, Ohio, construed said section 4782 of the Gen­
eral Code, as amended, 104 0. L., page 159. I am enclosing herewith a copy of 
that opinion as bearing somewhat upon the question which you submit in your 
inquiry for an opinion. The opinion holds that said section as so amended, makes 
it mandatory upon the respective boards of education of the state to dispense with 
their respective treasurer upon the creation of depositories for school funds. The 
original section, prior to its last amendment, employed the word "may" in place 
of the word "shall" and therefore was merely directory in its operation, and it 
was then optional with the board of education whether or not it should dispense 
with its treasurer of the school moneys belonging to its r·espective school district, 
when a depository was established for such school funds, as authorized by law. By 
virtue of said change, however, it is apparent that it was the legislative intention 
to make said section mandatory in case a board of education established a school 
depository for school funds. Said section 4782 as amended, 104 0. L., page 158, 
now reads: 

"\\'hen a depository has been provided for the. school moneys of a 
district, as authorized by law, the board of education of the district, by 
resolution adopted by a vote of a majority of its members, shall dispense 
with a treasurer of the school moneys, belonging to such school district. In 
such case, the clerk of the board of education of a district shall perform 
all the services, discharge all the duties and be subject to all the obliga­
tions re_quired by law of the treasurer. of such school districts." 



1476 AXNUAL REPORT 

Your question is, what action, if an)', should be taken against a board of edu­
cation for failing or refusing to pass the resolution provided for in said section. 
My answer is that an action for a writ of mandamus should be brought, compelling 
a board to comply with the provision contained in section 4i82, supra. Section 12283 
of the General Code, defines "mandamus" as follows: 

"l\Iandamus is a writ issued, in the name of the state, to an inferior 
tribunal, a corporation, board, or person, commanding the performance of 
an act which the law specially enjoins as a duty resulting from an office, 
trust, or station." 

You further ask what official should bring action, if any is brought. Replying 
thereto, section 12286 provides that the application for such writ of mandamus 
must be by petition in the name of the state, on the relation of the person applying, 
as follows: 

"The application for the writ must be by petition in the name of the 
state on the relation of the person applying, and verified by affidavit. The 
court may require notice of it to be given to the defendant, or grant an 
order to show cause why it should not be allowed, or allow the writ without 
notice." 

Section 12287 of the General Code, provides that: 

"* * * It may issue on the information of the party beneficially inter­
ested." 

From the foregoing quoted sections relating to the subject-matter of "man­
damus," it is apparent that any person interested in the schools may bring such 
action iu the name of the state, as provided in sections 12286 and 12287. vVhile 
the city solicitor in city school districts, and the prosecuting attorney in all other 
school districts except city school districts, is made the legal adviser and counselor 
of all boards of education of their respective districts, nevertheless, I doubt whether 
it is the official duty of such solicitor or prosecuting attorney to bring actions in 
mandamus for the enforcement of the provisions contained in said section 4782, 
supra. It is, however, the duty of such legal advisers to advise their respective boards as 
to their respective duties under and by virtue of the provisions contained in said 
section 4782, supra. The duty of bringing such action does not devolve upon any 
official, for the reason that there is no statutory provision requiring any official to 
bring such action, unless such duty devolves upon the legal adviser of the board of 
education as above pointed o.ut, in case the board of education refuses or fails to 
pass such resolution in accordance with said section 4782, supra, and the opinion 
rendered to Hon. Clare Caldwell, above referred to. 

Yours very truly, 
TrMOTHY S. HocAx, 

Attorney General. 
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1262. 

COXSTRUCTIOX OF SECTIOXS 2746 AXD 2749, GEXER.\L CODE, IX 
REFEREXCE TO THE TDIE WHEX TAXES SHALL BE COLLECTED 
BY THE COUXTY TREASL'RER. 

Tlze dates fixed by sectious 2746 a11d 2749, Geueral Code, for tlze rcceivi11g of 
taxes are directory. 

CoLt:~IBt:S, 0Hro, X ovember 27, 1914. 

Bureau of I11spectio1z aud Supervision of Public Offices, Columbus, Olzio. 

GEXTLE:!IIEX :-I have )'Our letter of October 21st, in which you state: 

"\Ve are enclosing you herewith letter received from the treasurer of 
Stark county, Ohio, and we would respectfully ask your written opinion as 
to whether the dates fixed by section 2746 and section 2749, General Code, 
are mandatory or directory." 

The letter enclosed and referred to, states that because of the delay in securing 
the tax duplicates, the treasurer will be unable to comply with the provisions of 
law in regard to making collection of taxes outside of his office, in the manner and 
within the time provided by sections 2746 and 2749, General Code, and asks whether. 
if collection under these sections was deferred until January, the bureau would 
criticise the delay of the treasurer. 

The evident desire of th~ treasurer is to accommodate the taxpayers in the 
manner prescribed by law, and to know in advance of action whether he would 
be subject to future criticism. This is not only a proper position to take, but is 
highly commendable, as many officers might be inclined to place the burden upon 
those responsible for the delay and compel all payments to be made at the office. 
of the treasurer, thus depriving a great many taxpayers the privilege of making 
payment of taxes at a much more convenient place, and saving them the trouble 
and expense of a trip to the office of the county treasurer. 

Sections 2746 and 2749, General Code, read : 

"Sec. 2745. When, in his opinion, necessary, the county treasurer may 
open not to exceed one office in each township for the receiving of taxes. 
Such office shall be in a city or village in which is located a bank of deposit. 
The treasur,~r, his deputy or clerks, may attend at such office and receive 
taxes on any clay or clays prior to the twentieth day of June and the twentieth 
day of December of each year. They may remove from the county treasury 
to the place of collection records necessary for the receiving of taxes upon 
the day or days so fixed for that purpose. 

"Sec. 2749. On or before the tenth day of January and the tenth day 
of July each year, the county treasurer shall file with the county commis­
sioners an itemized statement of expenses incurred in the receiving of taxes, 
as herein provided, as follows: Transportation to and from the place of 
collection, office rent, and publishing, printing and posting of notices. \Vhen 
allowed by the county commissioners, such expenses shall be paid from the 
county fund, but the total expense so paid in any year shall not exceed one 
hundred dollars." 

These sections, together with sections 2747 and 2748, constitutes the act of 
)larch 12, 1909, 100 0. L., 76, and it was enacted for the benefit and accommoda-
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tion of taxpayers; and the doing of the same was left to the opinion of the county 
treasurer as to its necessity. Opinion here is nothing more nor less than discre­
tion, and no discretionary act is mandatory in any sense; the only part of these 
sections possessing mandatory features, is that prescribing the time within which 
the treasurer shall present his expense account, but as there are no extraneous 
conditions requiring these accounts to be presented on or before the tenth of Janu­
ary and July, nor any penalty attaching for non-performance, no sufficient reason 
can be found for holding this law to be mandatory. 

To my mind, a law enacted for the accommodation of any portion of the 
cttizens of a state, to be put in operation at the discretion of an officer, can never be 
construed as mandatory unless there are requirements of law necessitating .the 
doing of the thi~g at the time or in the manner prescribed, in the a.bsence of which 
such laws must be held permissive or directory. · 

1263. 

Yours very truly, 
TIMOTHY S. Hut:AN, 

Attomey General. 

CLERK OF THE BOARD OF EDUCATION MAY NOT BE EMPLOYED AS 
TEACHER BY SUCH BOARD. 

Construction of section 7705, General Cnde, as amended, 104 0. L., 144; also 
section 4747, General Code, as amended, 104 0. L., 139. 

Said sections prohibit a clerk of the board of education from being emplo)•ed as 
teacher by the board of which such teacher is the clerk. 

CoLuMBus, OHIO, November 27, 1914. 

RoN. G. A. STARN, Prosecuting Attorney, rvooster, Ohio. 

DEAR Sm :-Under date of August 8, 1914, you submitted to this department an 
inquiry for an official opinion thereon, which may be stated as follows: 

"Can a teacher or principal of a high school, as designated in section 7705 
of the General Code, as amended volume 104 Ohio Laws, at page 144 thereof, 
be elected and act as clerk of the board of education, as provided for m 
section 4747 of the General Code, as amended in 104 0. L., at page 139 ?'' 

Replying to your inquiry, I wish to say that section 4747 of the General Code 
(104 0. L., page 139) provides as follows: 

"The board of education of each city, village and rural school district 
shall organize on the first Monday of January after the election of mem­
bers of such board. One member of the board shall be elected president, 
one as vice-president and a person who may or may not be a member of 
the board shall be elected clerk. The president and vice-president shall serve 
for a term of one year, and the clerk for a term not to exceed two years. 
The board shall fix the time of holding its regular meeting." 

Section 7705 of the General Code, as amended ( 104 0. L., page 144), provides as 
follow:;: 

"The board of education of each village, and rural school district shall 
employ the teachers of the public schools of the district, for a term not 
longer than three school years, to begin within four months of the date of 
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appointment. The local board shall employ no teacher for any ~chool unless 
such teacher is nominated therefor by the district superintendent of the 
supervision district in which such school is located, except by a majority 
vote. In all high schools and consolidated schools one of the teachers shall 
be designated by the boar<' as principal and shall be the administrative head 
of such school." 

X one of the provisions contained in the foregoing sections, nor are there any 
other statutory provisions which expressly prohibit the clerk of the board of edu­
cation from being employed as teacher by the board of which such teacher is the 
clerk. The positions are not inconsistent unless there is a conflict between the 
duties of the t~vo positions. Under the provisions of section 7786 of the General 
Code, supra, it is made the duty of the clerk of the board of education to require 
teachers employed by the board, to make the reports therein enumerated, and to 
file the same with him before an order may be drawn by such clerk for the pay­
ment of the salaries of such teachers. The clerk is the sole judge of the performance 
of this duty and it would be within his power to draw an order for the payment 
of his own salary without having made such report, and thereby violate the plain 
provisions of said section 7786, supra. 

I am, therefore, of the opinion that one person may not be clerk of the board 
and teacher at the same time. 

1264. 

Yours very truly, 
TIMOTHY S. HoGA::<r, 

Attorney General. 

REQUIRE:\JENT OF AN INITIATIVE PETITIO X CALLING FOR A~ ISSU­
AXCE OF BOXDS FOR HOSPI1;'AL PURPOSES U};'DER SECTIOX 3947, 
GEXERAL CODE-TWO-THIRDS VOTE REQUIRED. 

Wizen an izzitiative petition is filed callilll] for the issuance of bonds for hospital 
purposes, and wzder section 3947, General Code, a two-thirds vote of the electors 
would ha·ve been required, the mere fact that section 4227-1, General Code, provides 
that azz ordina11ce approved by a majority vote shall not be subject to the veto of 
tlze mayor, does not ob·i:iate tlze requirement of tlze two-thirds vote. 

Wizen the requisite' number of electors of a municipality file azz initiative peti­
tion calling for nn election to determine whether bonds shall be issued for a statutory 
purpose, it is proper to submit the question of an issuance of such bonds directly 
to the people tcithout the enactment of a preliminnry resolution directing such sub­
mzsszozz. The filing of the initiative petition takes the place and stands in lieu of 
such resolutiozz by cowzsel, and it is lllllzecessary for the electors to pass by the 
initiative such resolution submitting the ultimate question to them. 

CoLUMBus, OHIO, Xovember 28, 1914. 

THE Hox. C. A. LEIST, City Solicitor, Circleville, Ohio. 

DEAR SJR :-Under date of September 1R, 1914, you enclose an initiative peti­
tion addressed to the city auditor of Circleville, Ohio, proposing to the electors of 
said city for approval or rejection a certain ordin'ance which is for the purpose of 
issuing bonds in the sum of $35,000.00 for the purpose of purchasing real estate 
and erecting thereon a municipal hospital. 

You call attention to section 3939, General Code, providing for the issuance of 
bonds for hospital purposes, and ~ection 3947 which requires a two-thirds vote 
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on a question of this character. You then ask whether said last named section or 
section 4227-1, providing for municipal initiative proceedings should obtain, the lat­
ter only requiring a majority vote. 

You also state that you are uncertain whether the ordinance to be initiated 
should be one establishing a hospital or providing for the issuance of bonds. 

Section 4227-1, as amended 104 0. L. 233, provides in substance that ordinances 
and other measures providing for the exercise of any and all powers of government 
granted by the constitution or delegated to municipal corporations by the general 
assembly, may be proposed by initiative petition which must contain the signatures 
of not less than ten per centum of the electors of the municipality. When a petition 
of this sort has been filed the city auditor is to certify it to the deputy state super­
visors of elections, who shall submit the ordinance to the electors for approval or 
rejection. An ordinance approved by a majority voting thereon shall not be sub­
ject to the veto of the mayor. 

Section 3947, as stated in your question, requires a two-thirds vote on the ques- · 
tion of the issuance of bonds for purposes specified in section 3939 of the General 
Code, which latter includes within its provisions the erection of hospitals. It does 
not seem to me that it was the intent of the general assembly in enacting section 
4227-1 to render inapplicable section 3947 providing for the two-thirds vote. That 
section is in the nature of a special provision governing a particular power vested 
in the municipalities, and should not be regarded as having been superseded by 
the grant of initiative power. The language that no ordinanc~:: or other measure 
proposed by initiative petition, and approved by a majority of the electors shall be 
subject to a veto of the mayor, was not, in my judgment, intended to repeal by im­
plication those provisions of law requiring a two-thirds vote in specified cases. 

The more important question involved in this case is whether the ordinance for 
the issuance of bonds may be submitted directly to the people, the question being 
whether section 4227-1 does not require that the initiative petition shall, in cases 
such as that submitted by you, merely embody a resolution declaring it necessary 
to issue and sell bonds, which would result in compelling the vote first on the 
passage of that resolution, which would merely put the question up to the people 
for another vote as to whether the bond issue should be passed. 

You will see from this that if such view were adopted it would result in the 
electors of the municipality twice passing upon the question, the resolution requir­
ing the majority vote and the bond is~ue requiring a two-thirds vote of the people. 

Under section 1-f, article II, of the constitution the initiative powers are re­
served to the people of each municipality on all questions which such municipalities 
may now or hereafter be authorized to control by legislative action, such powers to 
be exercised in the manner provided by law. In carrying this mandate into execu­
tion the general assembly enacted section 4227-1, which has been hereinbefore ex­
plained. The power of issuing the bonds in question has been vested in council 
which, to my mind, is the same as a grant to the municipality as the council is the 
body through which it speaks in matters of this character. This is an absolufe 
power in the municipality subject to the exception that the total indebtedness created 
in any liscal year shall not exceed one per centum of the total value of all property 
as listed and assessed for taxation; the net indebtedness created or incurred by 
council under section 3939 shall never exceed four per centum of the total value 
of all the property in the municipality as listed and assessed for taxation. Under 
section 3942, however, in addition to the authority granted in section 3939, the 
council may issue and sell bonds for any of the purposes set forth in section 3939 
upon the approval of the electors in the manner specified. From this it will be ap­
parent that there can be no doubt that the issuance of bonds for the erection of a 
hospital was an absolute power vested in the municipality, subject, however, to the 
limitation that in certain contingencies a vote of the people must be required. The 
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sole object, howl nr, of such limitation is to enable the electors of the municipality 
to determine whether they are willing to pay for the improvement-whether they 
deem it a proper and reasonable expenditure, and whether they are willing to ac­
cept the burden which it impo~es upon them. \Vhen the authorization and its ex­
ception are read tcgether it will be very apparent that under its powers of govern­
ment the municipality could issue the bonds without a vote of the people unless those 
bonds so increased the indebtedness as to bring them within the exception requir­
ing a vote of the people. \Vhen the power of initiative was vested in the people 
of the community it was the obvious intent of the general assembly and in con­
formity with the spirit of the constitution that they should have the right to legis­
late for themselves upon ·this question. \Vhen the petition, signed by the requisite 
number of electors, is filed, it is apparent that they demand that they be permitted 
to exercise the legislative powers reposed in them. While under the circumstances 
set out by you it is true that this power was eventually in them, provided the council 
submitted the matter, it cannot be said that it was not the intent of the constitu­
tion and the general assembly to enlarge those powers. The real power of govern­
ment was to be placed in their hands. 

Sections 3942-3946 were really in the nature of a referendum. The statute we 
here have under consideration provides for the initiative. In any event under sec­
tions 3942 et seq., the real power of determining whether the expenditures were to 
be made was in the people. To say that the enactment of the initiative would re­
quire the people to act in the place of council and vote upon the question as to 
whether or not they should have a proposal 5ubmitted to them for passage by their 
suffrage would be to reduce this measure to an absurdity, which I cannot believe 
the spirit or letter of the statute and constitution require. As the sole object, un­
der the old law, of the passage of the resolution was to give the electors an oppor­
tunity of determining whether the expenditure should be made, I cannot conceive 
of any reason why this object has not been .subserved when the people by an 
initiative petition are given the opportunity directly of voting upon the adoption of 
the ordinance. The whole question is presented to them in the ordinance calling 
for the issuance of bonds. If they adopted that by a two-thirds vote, it is very 
apparent that they would have voted to submit the question to themselves. The 
object to be attained by section 4227-1 is to give them an opportunity of expressing 
their will in regard to the governmental measure, and not to have them decide 
whether they want to vote on that particular proposition. The sole question in 
which they are interested is the issuance of the bonds; when they decide that this 
purpose and object is a desirable one and have by the requisite two-thirds enacted 
the bond ordinance, they have exercised a governmental power and their action 
should be sustained. The object of the initiative is to enable the people themselves 
to have the question presented to them. In this respect the requirement of the filing 
of a properly signed and verified petition is the sole statutory requisite to enable 
them to pass upon the ultimate question involved. The initiative supersedes and 
takes the place of the action of council in passing the preliminary resolution. In 
other words, the initiative petition is to be treated the same as the resolution of 
council referred to in section 3942, General Code. The sole object of that was to 
give the people the opportunity to vote. The aim, purport and scope of the initia­
tive petition is the same, and consequently when the latter is invoked the former 
does not obtain. From this it follows that when the people petitioned for the issu­
ance of Lends in the manner set out in your inquiry, they have, by such petition, 
obviated the necessity of any preliminary measure to bring the matter before them. 
Their call for a vote on the main question has been in lieu of a resolution enacted 
by themselves to submit the question to them,elves. 

To sttm the whole matter up, it is my judgment that the electors of the munic· 
ipality have the right by initiative petition to have the question of the issuance of 
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bonds directly submitted to them, and if two-thirds of those voting upon such 
question cast their ballots in favor of such issuance, the issuance is a valid enact­
ment, and the bonds may issue. 

While as we have herein said it would seem that the most expeditious and 
proper way of presenting to the electors a question of this character is in the man­
ner outlined in your ordinance, nevertheless, I see t1o objection to the electors of 
the municipality initiating a resolution authorizing the submission to them of the 
ultimate question. If such course were adopted, the preliminary measure to submit 
the matter to the electors would only need be passed by a majority vote, and when 
the question was submitted to them for their final determination, then it would re­
quire a two-thirds vote wherever the statutes provide thereof. 

1265. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

MEANING OF THE WORDS "WELL SECURED" AS USED I:--J SECTION 
9735, GENERAL CODE, IX REFERENCE TO SECURITY FOR A DEBT. • 

The words "well secured" as used in section 9735, General Code, mean that 
the debt must be secured in such ma11ner that in case the principal debtor should 
prove worthless, the entire debt could be collected from the security. In other 
words, tlwt the security is such that one could say the debt would be paid without 
regard to the financial ability of the pri1zcipal debtor. 

CoLUMBUS, OHIO, November 28, 1914. 

HoN. EMERY LATTANNER, Superintendent of Banl?S, Columbus, Ohio. 

DEAR SIR :-Some time ago you made the following request for my opinion: 

"Please give us a legal construction of the words 'well secured' as 
found in section 9735, paragraph 4, Hou~e Bill No. 572." 

The section to which you refer, as amended, is found in 103 0. L., 270, and is 
as follows: 

"The board of directors of such corporation may declare a dividend 
of so much of its net profits as they deem expedient. Before such divi­
dend is declared, not less than one-tenth of the net profits of the company 
for the preceding half year, or for such period as is covered by the dividend, 
shall be carried to a surplus until fund amounts to twenty per cent. of its 
capital stock. 

"In order to ascertain the net profits from which such a dividend may 
be made, in the amount of profit and loss there shall be charged and de­
ducted from the actual profits: 

"1. All ordinary and extraordinary expenses, paid or incurred, 111 

managing the affairs and transacting the business of the corporation. 
"2. Interest paid, or then due, on debts which it owes. 
"3. All taxes due. 
"4. All losses sustained by the corporation. In computing its losses, 

debts owing to it which have become due and which are not in process of 
collection and on which interest for one year or more is due and unpaid, 
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unless ~arne are well !'ecured, and c!ebts upon which judgment was recov­
ered, but has been more than two years unsatisfied, and on which also for 
said perioc! of two year~. 1'0 interest was paid, unless same are well se­
cured, sh;:ll be included." 

The particular words to which you refer are found in paragraph 4, specifying 
what shall be deducted from actual profits in order to ascertain the net profits from 
which a dividend may be made by a corporation. I have been unable to find any 
definition by a court of these words, but they are words so well known, and so 
commonly used that it seems to me the only interpretation possible is what the 
words themselves import. 

"\Veil," used as an adverb, means "in a good and proper manner, justly, suit­
ably for a certain purpose." 

The Century Dictionary, among other definitions gives, "In reality, fairly, prac­
tically, fully." 

The word "secure" as defined by the Century Dictionary means in certain 
senses "to make sure of payment, as by bond, surety, etc., warrant or guarantee 
against loss, as to secure a debt by a mortgage; secure a creditor; firmly; in such 
manner as to prevent failure or accident." 

"\Veil secured," therefore, means that the debt must be secured in such man­
ner that m case the principal debtor should prove worthless, the entire debt can be 
collected from the security. In other words that the security is such that one could 
say the debt would be paid without regard to the financial ability of the principal 
debtor. 

1266. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 

RIGHT OF A BUILDIKG AXD LOAl\ ASSOCIATIOX TO REGULATE 
INITIATIOX FEES TO BE PAID BY PERSONS BECO:\fll\G BORROW­
ING OR NON-BORRO\VIXG ::\1£1.1BERS. 

A building and loan association may provide that an initiation fee shall be paid 
by persous desiring to become borrowing members of such association without re­
quiriug such initiation fee from persons who desire to become non-borrowing mem­
bers. 

COLUMBus, OHio, November 28, 1914. 

HoN. JA~!ES A. DEVINE, Inspector of Building and Loan Associations, Columbus, 
Ohio. 

DEAR SIR :-In your letter of November 10, 1914, you make the following request 
for my opinion thereon: 

"A certain building and loan association provided in its by-laws that 
an initiation fee of $1.00 per share shall be paid by every member, borrow­
ing as well as non-borrowing. Later this section was amended so as to 
provide that this initiation fee of $1.00 per share shall be paid by borrowing 
members only. 

"It is claimed by a borrowing member that the association had no right 
to relieve the non-borrowing member of this payment and at the same time 
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continue to assess this charge against the borrowing members, his conten­
tion being that both borrowing and non-borrowing members must be 
treated alike." 

The powers of building and loan associations are defined in sections 9648 et seq., 
of the General Code. I find no section bearing directly upon the matter of initia­
tion fees. 

Sections 9649 and 9650, of the General Code, are as follows: 

"Sec. 9649. To issue stock to members on such terms and conditions 
as the constitution and by-laws provide. Each member may- vote his stock 
in whole or fractional shares, as the constitution and by-laws provide, but 
no person shall vote more than twenty shares in any such corporation in his 
own right, nor have the right to cumulate his votes. But every subscriber 
for stock in accordance with the constitution of the association, may vote 
the amount of stock so sub<cribed for, in no event to exceed twenty shares. 

"Sec. 9650. To assess and collect from members and others, such dues, 
fines, interest and premium on loans made, or other assessments, as may 
be provided for in the constitution and by-laws. Such dues, fines, premium 
or other assessments shall not be deemed usury, although in excess of the 
legal rate of interest." 

I think under section 9649 building and loan associations would have the power 
to make a distinction in the matter of initiation fees as between borrowing and non­
borrowing members. These two classes of members in a building and loan associa­
tion are distinct and well known; and so far as the requirement is general as to the 
class to which it applies, I know of nothing to prevent it. 

A borrowing member is- not allowed a credit on his loan for the initiation fee 
he pays; nor would a non-borrowing member be given credit for the same upon his 
stock payment. As was stated in Meroney VS. Atlanta, etc .. Ass'n., 116 N. C., 882: 

"These entrance fees are more properly applicable to the discharge of 
the ordinary expenses of the association, and are not properly to be consid­
ered an accumulation of money to be afterwards allowed to the members on 
any future loan." 

It may be that the assoc1atton considers the privileges granted to a borrowing 
member, and therefore an initiation fee might be exacted on this ground. This is 
merely a supposition to illustrate that it is perfectly proper to make a distinction 
between the classes of members i11 an association if any reasonable ground therefor 
exists. In addition, the payment of the initiation fee is optional, that is, a person 
is not compelled to borrow from an association which has this requirement, but if he 
does desire to become a member, he cannot complain of the exaction so long as 
the same exaction is made from all persons in his situation. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 
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1267. 

STATE IXSURAXCE FUXD-RIGHT OF THE TREASURER OF STATE TO 
PAY DUPLICATE YOl:CHERS ISSUED BY THE IXDUSTRIAL CO:\I­
:\IISSIOX. 

Si11ce the state i11sura11ce fu11d is to be disbursed by the treasurer of state as its 
custodial!, wzder rules adopted by the ludustrial Commission of Ohio, the iudustrial 
commissiou may adopt a rule that duplicate ·uouclzers may be issued in place of orig­
illals lost or destroyed, a11d the treasurer of slate may pay such duplicate voucher. 

CoLUMBUS, OHIO, November 28, 1914. 

The llldustrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under date of May 1st, 1914, you submitted to this department 
a request for opinion as follows: 

"This department, in payment of awards, issues a warrant (similar to 
a check) drawn directly against the state insurance fund. 

"A number of such warrants have been lost in transitu, so that the 
claimant in a number of instances is without his compensation. For a while 
the department issued duplicate warrants, first giving notice to the treas­
urer of state not to honor the original. The treasurer of state for some 
time honored such duplicate warrants, hut now refuses to do so. 

"Is the treasurer of state justified in thus refusing payment of dupli­
cate warrants?" 

Under date of January 15, 1914, this department rendered an opmwn to the 
treasurer of state to the effect that there is nothing in the statutes providing for 
the issuance of duplicate warrants and that, therefore, the payment thereof by the 
treasurer of state would be at his own risk. The request for such opinion was sub­
mitted to this department by the treasurer of state, and he did not at that time 
advise us of any rule or regulation adopted by your board covering the subject of 
disbursement of the state insurance fund. However, I am now informed that be­
fore any duplicate vouchers were issued by your board an entry relative to the 
same was made by your board and a copy thereof sent to the treasurer of state. 

Section 8 of the act to further define the powers of the state liability board of 
awards (103 0. L., 75), (the duties of which liability board of awards are under 
statute being administered by your commission) contains the following language: 

"The state liability board of awards shall adopt rules and regulations 
with respect to the collection, maintenance and disbursemeut of the state 
insurance fund." 

And under section 9 of said act the treasurer of state is made the custodian of said 
fund "and all disbursements therefrom shall be paid by him upon vouchers author­
i::ed by the state liability board of awards." 

From the above it can readily be seen that it was the intention of the legisla­
ture to make the treasurer of state the custodian of the fund, but that as such cus­
todian he was to be guided in the disbursement thereof by the rules and regula­
tions of the industrial commission. 
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Section 25 of said act (103 0. L., 75) provides: 

"The state liability board of awards shall disburse the state insurance 
fund to such employes of employers as have paid into said fund the pre­
mium applicable to the classes to which they belong, who have been in­
jured in the course of their employment." 

It was, therefore, the intention of the legislature that the injured employes 
who were entitled to share in such fund should be paid at all events as soon as the 
industrial commission had determined the amount due, and, therefore, placed in the 
power of said commission the right to determine for itself the method of disburse­
ment. The treasurer of state, therefore, is not governed by the statute rules of Jaw 
applicable to his duty as state treasurer, but is governed by the rules as promul­
gated by the industrial commission, he being by law constituted the custodian of 
the fund. It is to be understood that the state insurance fund is not in any sense a 
part of the state funds, but solely a trust fund administered by the state on behalf 
of the injured and dependents of killed employes. 

In view of the fact, therefore, that the treasurer of state is solely the custo­
dian of such funds under rules and regulations adopted by your . board, and in 
view of the fact that yoqr board by proper entry authorize the issuance of dupli­
cate vouchers to replace those which had been lost or destroyed, I am of the opinion 
that the treasurer of state in paying such duplicate vouchers (as termed by the 
statute, but which in law amount to warrants) should honor the same, provided, of 
course, that before presentation to him of said duplicates the originals have not as 
yet been presented and paid, furthermore, that after the board has notified him of 
the issuance of the duplicate the original should not be paid at all. 

I understand that the board has since adopted a rule that all warrants 
issued on the state insurance fund bear on the face thereof that the same are void 
after a certain definite time, and that there are but few duplicate vouchers now out­
standing by reason of the foregoing stated rule. That being the case, I am of the 
opinion that the treasurer of state should honor the duplicate vouchers issued by 
the industrial commission on the state insurance fund. 

1268. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attonzey Ge1leral. 

THE OFFICIAL YEAR OF THE STATE FIRE ::\IARSHAL. 

The official year of the state fire marshal closed on 1\lovember 15th, 1914. 

CoLUMBUS, OHio, November 28, 1914. 

HoN. E. R. DEFENBAt:GH, State Fire l\.farslzal, Columbus, Ohio. 

DEAR SIR :-You have inquired by verbal request when the fiscal year for the 
state fire marshal closes. 

Section 260, General Code, prior to amendment (103 Ohio Laws, 662) provides 
in part as follows: 

"In all the departments, institutions, public works and buildings of 
the state, the fiscal year shall close on the fifteenth day of :'\ ovember of 
each year, and all annual reports from such departments and institutions 
shall be made with reference to that date." 
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Section 843, General Code, provides as follows: 

'"The state fire marshal shall make an annual report to the governor, 
containing a detailed statement of his official action and the transactions of 
his department." 

The law provides that the governor shall appoint a state fire marshal, who shall 
hold his office for a term of two years and until his successor is appointed and 
qualified, but has not specified when the term of such state fire marshal shall begin. 
The state fire marshal's department is, as I construe it, fully within the term of 
section 260, General Code, supra, and, therefore, it is clear that the fiscal year is 
closed on the fifteenth day of Xovember of this year, and the report required under 
section 843, General Code, supra, should be made as of that date. 

I refer in this opinion to section 260, General Code, prior to amendment in 103 
Ohio Laws, 662, for the reason that it is provided in said act that such amendment 
shall take effect and be in force on and after June 30, 1915. I therefore am of the 
o_pinion that you did not intend to inquire relative to the amended section 260, 
General Code. 

1269. 

Yours truly, 
TD!OTHY S. HOGA1"', 

Attorney Ge11eral. 

APPROPRIATION MADE FROM SU~DRY APPROPRIATION BILL TO 
THE CITY OF COLUMBUS FOR THE PAVIXG AND REPAVING BE­
FORE A STATE PROPERTY-WHEN SAME SHALL BE PAID. 

The appropriation made in the sundry appropriatio1l bill to the city of Colum­
bus for pa~·ilzg mzd repavi11g before stale property is 1101 a lump sum appropriatioll. 
nor the settiug aside of a lump sum out of which the statr' s proportionate share of 
the improz•emeut is to be paid. Therefore, the same slwwJ not be paid until it is 
determined what the state's share of the total improvement is, such determination 
to be made in the same ma11ner as the amount to be paid by the abutti11g property 
owuers is determined; when so determined, such amount should be paid. 

CoLu:o.mus, 0Hro, November 28, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of November ·18th you state: 

"On page 8 of the sundry appropriation bill passed by the general as­
sembly February 16, 1914, appears the following appropriation: 

"CITY OF COLUMBUS. 

"Repaving of High street from Broad to State in front of state 

ground ---------------------------- ------------------------$5,000 00 
"Paving Eleventh avenue along State Fair Grounds _____________ 9,500 00 
"Cement walks on Eleventh avenue along State Fair Grounds ___ 2,500 00 

"The city of Columbus has not gone forward with this improvement as 
contemplated by this appropriation, on Eleventh avenue, by reason of the 
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fact that the street railway company cannot furnish the necessary funds to 
do its share of the work. 

"It is likely that the unpaid appropriations on February 15, 1916, will 
be repealed and lapsed into the general revenue fund before the city can 
certify vouchers on this appropriation. 'fherefore, I desire an opinion from 
you as to whether or not it would be the duty of the state auditor to issue 
vouchers to the city of Columbus for the amounts specified above, before 
these appropriations lapse." 

The appropriation which is made for the city of Columbus as set forth in your 
letter does not contain any restriction as to the method of paying the same further 
than is found on page 221, 104 Ohio Laws, at the end of such act. The language 
therein reads: 

"The moneys herein appropriated shall be paid upon the approval of a 
special auditing committee, consisting of the chairman of the senate finance 
committee, the chairman of the house finance committee and the auditor 
of state, and said auditing committee is hereby authorized and directed to 
make careful inquiry as to the validity of each and every claim herein 
made, and to pay only so much as may be found to be correct and just." 

Under familiar rules of law it has been decided that there is no authority to 
make a valid assessment against property belonging to the state, or at least 
that there is no method of payment other than by appeal to the legislature. 

Such being the case it is apparent that the legislature has decided to recognize 
the moral obligation· of the state to bear its proportionate share of the cost of the 
improvements referred to, and for that purpose has set aside the amounts as spe­
cified heretofore. However, the moneys so appropriated are to be paid out in ac­
cordance with the last clause of said appropriation act, to wit: Upon approval of 
the special auditing committee which is authorized and directed to make careful 
inquiry as to the validity of the claim and to pay only so much as may be found 
to be correct and just. The legislature having determined, as it appears to me, that 
the state should stand its proportionate share of the assessment upon the improve­
ments specified it should only pay the same after the amount thereof has been deter­
mined in the same manner as the amounts to be paid by other abutting property 
owners are determined and that as soon as the same is so determined the claim 
should be presented to the special auditing committee, which committee should go 
over carefully and allow the same. It does not appear to me that it was the inten­
tion of the legislature that the amounts set opposite the various items hereinbefore 
referred to were to be paid at all events even though said amounts should exceed the 
proportionate share of the improvement to be borne by the state, but the same 
should be paid as soon as it is definitely ascertained what the various amounts are. 

Since the amounts ~o appropriated are contained in a sundry appropriation bill, 
I do not believe that the legislature will undertake to repeal such a bill, and if not 
repealed the amounts so appropriated will, of course, be available for two years. 

Yours truly, 
TnroTHY S. HOGA~, 

Attomey Ge11eral. 
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12i0. 

ABSTRACT OF TITLE, CITY OF ATHEXS TO STATE OF OHIO, AR:\IORY 
SITE. 

CoLUMBUS, 0Hro, Xovember 28, 1914. 

CoL. BYRON L. BARGER, Secretary Olzio State Armory Board, Columbus, Olzio. 

DEAR SIR :-1 acknowledge receipt of your letter of X ovember 16th, enclosing 
for my consideration and approval an abstract of the title to, and deed from the 
city of Athens to the state of Ohio for, certain real estate, which is to be donated 
to the state as a site for an armory, and described as follows, to wit: 

"Beginning on the south line of in-lot No. 230 at a point 25 feet east of 
the southwest corner of said in-lot No. 230; thence east along the south 
line of in-lots Xos. 230, 229 and 228, one hundred and twenty-five (125) 
feet; thence north parallel with the east side of in-lot X o. 228, one hundred 
and fifty (150) feet; thence west parallel with the north boundary of in­
lots 1'\os. 228, 229 and 230, one hundred and twenty-five (125) feet; thence 
south parallel with the west side of in-lot I'\ o. 230 to the place of begin­
ning, the said above described premises being a portion of in-lots Nos. 
228, 229 and 230 in said city of Athens." 

The objections to the title as disclosed by the aforesaid documents are the fol­
lowing: 

The deed from the Athens Brick Company is made subject to the payment of 
Ohio University rents, the lien of which has not been extinguished. I understand 
the Athens Brick Company has paid to the treasurer of the university the accrued 
rents, together with interest, and a deed from the state of Ohio to said company 
for the above described real estate is in course of preparation in the office of the 
auditor of state. When this deed is executed and delivered to the brick company the 
latter should make another warranty· deed to the city of Athens, free from the 
incumbrance of the university rents. This deed should be authorized by resolution 
of both the stockholders and directors of the corporation. 

After the city of Athens receives a proper deed from the brick company it 
should execute a deed to the state of Ohio. \Vhile the present deed to the state is 
in form a fee simple, duly signed, acknowledged and witnessed, the city at the time 
of its execution did not have a fee simple title, hence, had no power to make such 
deed. In order to remove all doubt of the sufficiency of the title to be acquired by 
the state, I have made the suggestion that another deed be procured from the city of 
Athens t0 the state. 

The certificate of the abstractor is incomplete, in that it does not show whether 
an examination has been made of the records of the courts of common pleas and 
appeals of Athens county, Ohio, nor of the United States district court, to deter­
mine the pendency of suits, judgments or liens therein against the city of Athens 
or the Athens Brick Company. However, ii it is inconvenient for him to come tO' 
Columbus and make an examination of the records of the United States court, a cer­
tificate of the clerk of said court, covering the pendency of suits, judgments and 
bankruptcy proceedings therein, should be attached to the abstract. 

The taxes due and payable December, 1914, amount not stated, are listed as a 
lien against the property. The second installment of taxes, due June, 1915, is also 
a lien. Both installments should be paid before you accept a deed for this property. 
and the treasurer's report should be attached to the ab>tract. 
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When the above suggestions are complied with I will pass upon the abstract and 
deed further. 

I have forwarded the abstract and deed direct to Hon, S. 11. Johnson, Athens. 
Ohio, for correction in the several respects above indicated. 

1271. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CLERK ACTIJ\"G AS TREASURER BOARD OF EDUCATION -THE 
STATUS OF-TEACHERS OF RURAL SCHOOLS HIRED BEFORE SEC­
TIOJ\" 7705, GE~ERAL CODE, AMEXDED, WENT INTO EFFECT. 

1. The clerk of the board of education when acting as treasurer of said board 
because of the dispensing of the latter, .shall keep two sets of books, one as clerk, 
and 011e as treasurer. 

2. Teachers who were hired by township boards of education before the new 
law, section 7705, General Code, as amended, went into effect, for a term which ex­
tends beyond such time that said section went into effect, were legally hired, and 
the rural board of education is now bound to respect such cont1·acts. 

CoLuMBUS, OHIO, December 2, 1914. 

HoN. (LARK Goon, Prosecuting Attorney, Van Wert, Ohio. 

DEAR SIR:-Under date of June 19, 1914, you submitted a request for. an official 
opinion upon the following questions: 

"First. Is the clerk-treasurer of the board of education entitled to any 
additional compensation for his services as treasurer? . 

"Second. Should clerk-treasurer keep two sets of books, one as clerk and 
one as treasurer? 

"Third. Has the township board of education any authority to hire 
teachers? Assuming that they have hired teachers before the new law went 
into effect, is the county board of education now bound to respect that 
contract?" 

In answer to your first question, permit me to say that I have just rendered an 
opinion to Hon. B. F. Enos, prosecuting attorney of Guernsey county, Cambridge, 
Ohio, under date of September 12, 1914, which fully answers your first question, 
and I am accordingly enclosing a copy of said opinion herewith. 

Answering your second question, section 4764, of the General Code, provides 
that each school district treasurer shall execute a bond with sufficient surety, for a 
sum not less than the amount of school funds that may come into his hands, etc., 
before entering upop. the duties of his office, as follows: 

"Thereafter such treasurer may be required to give additional sureties 
on his accepted bond, or to execute a new bond with sufficient sureties to the 
approval of the board of education when such board deems it necessary. 
If he fails for ten days after service of notice in writing of such requisition, 
to give such bond or additional sureties as so required, the office shall be 
declared vacant and filled as in other cases." 
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\\'hen a depository is established, then by virtue thereof the treasurer of the 
school moneys is dispensed with under secton 4783 and the clerk of the board of 
education of the district shall perform the duties of the treasurer, as follows: 

''\\"hen the treasurer is so dispensed with, all the duties and obligations 
required by law of the county auditor, county treasurer or other officer or 
peroon relating to the school moneys of the district shall be complied with 
by dealing with the clerk of the board of education thereof. Before enter­
ing upon such duties, the clerk shall give an additional bond equal in 
amount and in the same manner prescribed by law for the treasurer of the 
school district." 

Section 4773, of the General Code provides that the treasurer of the schoo[ 
funds at the expiration of his term of office, shall deliver to his successor in office, 
all books, papers, money and other property in his hands belonging to the district, 
as follows: 

"At the expiration of his term of service, each treasurer shall deliver 
to his successor in office, all books, papers, money and other property in his 
hatids belonging to the district, and take duplicate receipts of his successor 
therefor. One of these he shall deposit with the clerk of the board of edu­
cation within three days thereafter." 

The fact that the last quoted section. carries the provision that such dispensed 
treasurer shall deliver to his successor, which is the clerk, all books, papers, money 

·and other property, etc., leads me to the conclusion therefore, that the clerk when so 
acting as treasurer because of the dispensing bf the latter, shall keep two sets of 
books, one as clerk and one as treasurer. 

Answering your third question, section 7705, of the General Code, as amended 
104 0. L., p. 144, provides as follows: 

"The board of education of each village, and rural school district shall 
employ the teachers of the public schools of the district, for a term not 
longer than three school years, to begin within four months of the date of 
appointment. The local board shall employ no teacher for any school unless 
such teacher is nominated therefor by the district superintendent of the 
supervision district in which such school is located except by a majority 
vote. In all high schools and consolidated schools one of the teachers shall 
be designated by the board as principal and shall be the administrative head 
of such school." 

The only material change made in the amendment of said section was to in­
clude a provision to the effect that the local board shall employ no teacher for any 
school unless such teacher is nominated therefor by the district superintendent of 
the supervision district in which such school is located, except by majority vote, 
etc. The original section, giving the local board of education of each village. 
township or special district the power and authority to employ teachers in 
the public schools of such district, the relationship between .a board of education 
and its teachers being that of a contractual nature, to wit, employer and employe, 
therefore such contracts of employment come within the purview of section 28 of 
article II of the constitution of Ohio, which provides as follows: 

"The general assembly shall have no power to pass retroactive laws or 
laws impairing the obligation of contracts." 
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I note that your third question refers to the county board of education, and 1 
assume that you mean to say the rural board of education, so that your question 
would read as follows: 

"Has the township board of education any authority to hire teachers? 
Assuming that they have hired teachers before the new law went into effect, 
is the rural board of education now bound to respect that contract?" 

Inasmuch as I can find no statutory provision which anywhere refers to the 
county board of education having any control over or anything to do with the hiring 
of teachers in township or rural districts, I therefore make the above assumption 
that you meant rural in place of county board of education. As based upon said 
assumption and for the foregoing reasons, it is my opinion that teachers who were 
hired by township boards of education before the new law, to wit, section 7705 as 
amended, went into effect, for a term which extends Ireyond such time that said 
section went into effect, were legally hired and the rural board of education is now 
bound to respect such contracts. In other words, teachers cannot be employed 
under said section 7705 until the terms of such before mentioned teachers are ter­
minated under the contracts made prior to the date of the going into effect of the 
new school code. Township boards of education still retain their authority to hire 
teachers, subject to the limitation set forth in section 7705, as amended, supra. 

1272. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY BOARD OF EDUCATION MAY USE ITS DISCRETION IN DE­
TERMINING WHETHER OR 1\'0T IT IS NECESSARY IN CHAXGING 
RURAL SCHOOL DISTRICTS TO HAVE THE COUNTY SURVEYOR 
CHANGE THE LINES. 

Under the provisious of section 4736, General Code, it is discretionary with the 
cowzty board of education to determine whether or not there is any real necessity 
for calling upon the country surveyor for his aid in changing rural district school 
lines and transferring territory from one rural or village school district to another. 
If the county board determines that it is necessary to call in the assistance of a 
surveyor, then such board must call the county surveyor, and it is mandatory that 
the county surveyor shall make a survey for such board and prepare a map so desig­
nating the changes made in the changing of rural district liues and in the transfer­
ring of territory from one rural or village school district to another upon receiving 
a formal request to do so from such board. 

CoLUMBUS, OHio, December 2, 1914. 

HoN. CARL ScHULER, Prosecuting Attorney, Millersburg, Ohio. 

DEAR SIR :-Under date of December 1, 1914, you submitted to this department 
for an official opinion thereon, the following request: 

"According to the r-rovisions in section 4736, General Code, m~st a 
survey be made by the county board through the county surveyor before 
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districts can be thus rearranged or territory transferred? In other words, 
is the statute on this subject directory or mandatory?" 

Relati,·e to the matter about which you inquire, I desire to say that section 
4736, of the General Code, as amended 104 0. L., page 138, specifies the powers and 
duties of county boards of education, as follows: 

"The county board of education shall as soon as possible after orgaui:::­
ing make a survey of its district. The board shall arrauge the schools ac­
cordiug to topography aud population in order that they may be most 
easily accessible to pupils. To this end the county board shall have power 
by resolution at any regular or special meeting to change school district 
lines and transfer territory from one rural or village school district to an­
other. A map designating such ch01zges shall be entered 011 the records of 
the board and a copy of the resolution and map shall be filed with the 
county auditor. In changing boundary lines the board may proceed with­
out regard to township lines and shall provide that adjoining rural districts 
are as nearly equal as possible in property valuation. In no case shall any 
rural district be created containing less than fifteen square miles. I 11 

chauging bowzdar:y lines and other work of a like nature the county 
board shall ask the assistance of the county surveyor aud the latter is 
hereby required to gi·ue the services of lzis office at the formal request 
of the couuty board." 

The first sentence of said section provides in effect that the county board of 
education shall, as soon as possible after organizing, make a survey of its district. 
The term "survey" as employed in this part of the section, means a general survey 
or examination of the districts making up the county school district, by the county 
board of education, and does not mean a technical detailed survey of the entire 
district in the sense of a survey as made by a surveyor. However, I assume that 
your question is in regard to the proposition of whether or not a survey must be 
made by the county board through the county surveyor, before the county school 
boards can change district school lines and transfer territory from one rural or 
village school district to another. Said section contains a provision in the third 
sentence ther,eof, to the effect that the county board shall have power by resolution, 
at any regular or special meeting, to change school district lines or transfer terri­
tory from one rural or village school district to another. A map designating such 
change shall be entered on the records of the boards and a copy of the resolution 
and map shall be filed with the county auditor. 

It further provides in changing boundary lines, that the board may proceed 
without regard to township lines and shall provide that adjoining rural districts are 
as nearly equal as possible in property valuation. 

The power of determining property valuation is somewhat discretionary on the 
part of the board, but must be made as nearly equal as possible. The act of chang­
ing school district lines and transferring territory from one district to another, 
may be done by resolution on the part of the board of education. However, a 
map designating such changes shall be entered on the records of the board and a 
copy of such resolution and map filed with the county auditor. These are all acts 
that may be done by the board of education, as pointed out by the section above 
quoted, to wit, 4736 of the General Code. 

The only limitation in said section governing the abo,·e mentioned powers of 
such boards is contained in the last sentence of said section, which provides in 



1494 ANNUAL REPORT 

effect that such county board of education in changing boundary lines and other 
work of a like nature, shall ask the assistance of the county surveyor, and the 
latter is thereby required to give the services of his office at the formal request of 
the county board. 

The language employed in the last sentence of sa1d section, seems to indicate 
that it is somewhat within the discretion of such county boards as to whether or 
not they shall call upon the county surveyor for his assistance by formally request­
ing the same. That is to say, if such county board resolves to change school dis­
trict lines and transfer territory as provided in said section, and can do so without 
having to formally request the assistance of the county surveyor, then the mere 
act of the adoption of such resolution to so change district boundary lines and 
transfer territory from one district to another, makes effective such change provided 
a map designating such change is entered on the records of the board and a copy 
of the resolution and map are filed with the county auditor. However, if such 
board of education, after exercising its reasonable discretion, comes to the conclu­
sion that it is necessary to have the assistance of the county surveyor in making a 
survey, before changing school district lines or transferring territory, and prepar­
ing a map designating such change or transfer, then it can call for the assistance of 
the county surveyor by formally requesting the same. Up to the point of deter­
mining whether or not there is real necessity for calling upon the county surveyor 
for his aid in changing rural district school lines, and transferring territory from 
one rural or village school district to another, I would say that section 4736 is 
directory rather than mandatory, and the board may forego making any formal 
request upon the county surveyor for his assistance. On the other hand, if such 
county board determines that it is necessary to call in the assistance of a surveyor, 
such board must call the county surveyor, and I would say as my legal view of the 
matter, that the section is mandatory in the requirement that the county surveyor 
shall make a survey for such board and prepare a map so designating the changes 
made in the changing of rural district lines and in the transferring of territory 
from one rural or village school district to another, upon receiving a formal request 
to do so from such board. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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12i3. 

XO STATUTORY PROVISIOX FOR DISSOLUTIOX OF BOYS' HIGH 
SCHOOL DISTRICTS. 

There zs 110 pro~·ision of statute u.:hereb:y joint .high school districts ma}' be 
dissolv!!d. 

CoLt:MBt:S, OHio, December 3, 1914. 

HoN. ]. ]. \VEADOCK, Prosecuting Attorney, Lima, Ohio. 

DEAR Sm :-Under date of September 24, ·1914, you request my opinion as 
follows: 

"The Auglaize township school district, the school district of the villag.! 
of Harrod, and the special school district of Westminster, Ohio, four years 
ago formed a joint high school. This summer, by a vote of the people, the 
village school district of Harrod, Ohio, was dissolved and became a part of 
the Auglaize township school district. The Auglaize township school dis­
trict now desires to do away with the joint high school; whereas, the special 
school district of \Vestminster desires that the same be retained as hereto­
fore. Kindly advise me how this school district can be dissolved. If a 
vote were taken by the special school district of Westminster and the town­
ship school district of Auglaize, the Auglaize township school district would 
be unanimous for doing away with the joint high school and the West­
minster school district would be unanimous for retention of the high school. 
I am unable, in our General Code, to find any provision for the dissolution 
of a joint high school. This high school was formed under the provisions 
of section i669 of the General Code. I have examined this matter very 
carefully and am unable to find any section of the General Code or any de­
cision which decides this proposition." 

Section i669, General Code, mentioned by you, provides: 

"The boards of education of two or more adjoining township school 
districts, or of a township district and of a village or special district situated 
partially or wholly within the township, or of any two or more of such 
school districts, by a majority vote of the full membership of each board, 
may unite such districts for high school pnrposes. Each board also may sub­
mit the question of levying a tax on the property in their respective districts, 
for the purpose of purchasing a site and erecting a building, and issue bonds, 
as is provided by law in case of erecting or repairing school houses; but 
such question of tax levy must carry in each district before it shall become 
operative in either. If such boards have sufficient money in the treasury to 
purchase a site and erect such building, ot· if there is a suitable building in 
either district owned by the board of education that can be used for a high 
school building it will not be necessary to submit the proposition to vote, and 
the boards may appropriate money from their funds for this purpose." 

\Vhile. the statute provides a clear method whereby adjoining rural school dis­
tricts or a rural and a village school district may unite for high school purposes. 
there is no provision whereby such districts can be dissolved after forming such 
union. 
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There being no statutory provision for this purpose, the only thing that can 
be done is to look to the legislature for a legislative enactment providing for such 
dissolution, such as is provided for the decentralization of district schools in cen·· 
tralized township districts. 

1274. 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 

RIGHT OF THE DISTRICT TAX ASSESSOR TO RECEIVE PAY, AS PRO­
PRIETOR OF A NEWSPAPER, FOR PUBLICATIO~ UNDER SECTION 
6252, GENERAL CODE. 

There is no statute prohibiting a district tax assessor as a proprietor of a news­
paper accepting and receiving pay for publication under section 6252, General 
Code. 

CoLUMBUS, OHIO, December 3, 1914. 

HoN. T. M. POTTER, Prosecuting Attorney, New Lexington, Oiz10. 

DEAR Sm :-1 have your letter of October 7, 1914, as follows: 

"Section 6252 of the General Code provides, in reference to the publica­
tion of the sheriff's proclamation of elections, that the proclamation shall be 
published in two newspapers of opposite politics at the county seat, if there 
be such newspapers published thereat. 

"We desire your information as to the following matter: Two news­
papers of opposite politics are published at New Lexington, the county seat 
of Perry county. The proprietor of one of the newspapers is now the 
deputy district tax assessor of Perry county, Ohio, holding said position by 
appointment under the act creating the same. 

"The question is, can the district tax assessor, as proprietor of said news­
paper, accept said publication and receive his pay for it?" 

Sections 12910 and 12911 of the General Code, provides that any person hold­
ing an office of trust or profit, by election or appointment, or as agent, servant or 
employe of such officer or of a board of such officers, is interested in a contract for 
the purchase of property, supplies or fire insurance, for the use of the county, 
township, city, village, board of education or public institution, with which he is 
or is not connected, shall be imprisoned in the penitentiary not less than one nor 
more than ten years. 

These sections dealing only with contracts for the purchase of property, sup­
plies and fire insurance, are clearly without application in this case. 

Section 12912 forbidding certain officials to be interested in contracts, applies 
only to officers of a municipal corporation, members of council or township trus­
tees, so that section too fails of application in the case submitted by you. 

A careful examination of the statutes fails to reveal any other section or sec­
tions applying to the situation presented, and I am, therefore, of the opinion that 
the district tax assessor, as proprietor of a newspaper, can accept legal advertising 
and receive pay for the same. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1275. 

TRAXSCRIPT OF THE PROCEEDIXGS OF THE COUXTY CQ:I,I:\liS­
SIOXERS OF COLU:O.IBIAXA COUXTY I~ THE :O.IATTER OF BOXD 
ISSUE FOR THE DIPROVE:-.IEXT OF IXTERCOUXTY HIGHWAYS. 

CoLUMBt:s, OHIO, December 3, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLBIEN :-At the request of the commission I have examined the transcript 
of the proceedings of the county commissioners of Columbiana county and the 
township trustees of Perry township in said county in the matter of the issuance 
of bonds of Columbiana county in the sum of $3,900.00 for the purpose of providing 
funds for the improvement of intercounty highway K o. 86 in said township. and 
county. 

I hereby certify that I am of the opinion that the proceedings taken by the 
board of county commissioners of Columbiana county and the said board of town­
ship trustees of Perry township in said county are in accordance with the pro­
visions of the statutes of Ohio in such case made and provided, and that said bonds 
have been issued in accordance with the provisions of law and constitute a good 
and legal obligation against the county of Columbiana in accordance with the 
terms specified therein. 

The bonds themselves have been submitted to me and this opinion constitutes 
an approval of the form of the bonds as well as of the proceedings which have 
been taken in the matter. 

1276. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

PANAMA-PACIFIC INTERNATIONAL EXPOSITION-AUTHORITY OF 
THE GOVERXOR AND THE DIRECTIXG C0~1MISSIONER TO TAKE 
FULL CHAJ<GE OF THE OHIO EXHIBIT AT THIS EXPOSITIOX. 

Under the provisions of 011 act of the general assembly, dated May 31, 1911, the 
governor and the directing commissio1zer of the Panama-Pacific international ex­
positiou are the sole and exclusive judges of the manner and method of exhibiting 
the li~·e stock, agricultural products, resources and apportunities of the state at the 
exposition, and they may in their discretion install such exhibits as they deem prope,·. 
The matter of adequately representing the state at the exposition rests entirely 
with them. 

CoLUMBt:S, OHIO, December 3, 19!4. 

THE HoN. D. B. ToRPY, Directing Commissioner, the Panama-Pacific lntenzatio11al 
Ext>osition, Columbus, Ohio. 

DE.\R SIR :-Under date of December 3, 1914, you submit the following: 

"At a meeting of the Ohio commission to the Panama-Pacific interna­
tional exposition, held at the office of Governor James :\I. Cox, December 2, 
1914, the writer was requested to ask for your written opinion as to the 
proper interpretation of the following statute passed by the last general as­
sembly of the state of Ohio at its extraordinary session-being part of a 
bill to make sundry appropriations: 
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"'Panama-Pacific international exposition: 

'' 'Exposition commissioner for the purpose of installing, maintanung 
and exhibiting the live stock, agricultural products, resources and oppor­
tunities of this state at the Panama-Pacific international exposition in San 
Francisco in the year 1915------------------------------------$25,000.00.'" 

In order that the question involved may be clearly understood, it will be well 
briefly to refer to the history of the legislation creating the commission to have 
charge of the installation and maintenance of an exhibit of the products and re­
sources of the state of Ohio at the Panama-Pacific international exposition. 

On May 31, 1911, the general assembly passed an act for this purpose pro­
viding that the governor of the state was appointed a commissioner to be known 
as the Panama-Pacific international exposition commissioner, for the purpose of 
installing. maintaining and exhibiting the products and resources of this state at 
the international exposition to be held in San Francisco in 1915. This act con­
tains the following language: 

"as EUch commissioner he shall have full and exclusive charge and con­
trol of said exhibit, and the maintenance and installation thereof, with power 
to appoint and employ deputy commissioners, and all other persons neces­
sary for the purpose of carrying out the provisions of this act, upon such 
terms and salaries as he shall deem to b~ fair and reasonable." 

In the same act an appropriation was made for the purpose of paying the ex­
penses of the commissioner. 

On January 28, 1914, another act was passed to make further provision for the 
purposes outlined in the first statute. This may be found in 104 0. L. 4. After 
reciting that the governor had been authorized to act as Panama-Pacific exposition 
commissioner for the purposes named, with power to have full and exclusive charge 
and control of the exhibit and its maintenance and installation and the power to 
appoint deputy commissioners, and that a board of deputy commissioners and a 
directing commissioner had been so appointed, it provided that the governor was 
authorized and empowered to appoint a special commissioner as directing com­
missioner with such exclusive powers and duties as the governor might confer 
upon him. The sum of $100,000.00 was appropriated in this act for the purpose of 
erecting a building. The board of deputy commissioners and the directing commis­
sioner were required to make a report of their proceedings and expenditures to the 
governor monthly, to be by him transmitted to the general assembly with such 
suggestions as he might deem important regarding the provisions for complete and 
creditable representation of the state at such international exposition. At the same 
session of the general assembly an appropriation was made in the language specified 
in your question. 

It seems clear to me from a reading of these statutes that the governor as ex-
. position commissioner was to have the sole and exclusive charge and control of the 

exhibit and its installation; and that he was later vested with authority to appoint 
a directing commissioner upon whom he might confer such powers and duties as 
might be deemed expedient and proper by the governor. 

Under language such as this, it seems to me that the governor and the di­
recting commissioner under him are the sole and exclusive judges of the manner 
and method of exhibiting the live stock, agricultural products, resources and op­
portunities of the state at the Panama-Pacific international exposition, and that 
they may, in their discretion, install such exhibits as they deem proper. In other 
words, they are vested with the discretionary power of determining what is best 
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to exhibiting resources of the state of Ohio, and their judgment in matters of this 
kind is absolutely final. What they deem proper to exhibit should be exhibited and 
what they think improper and inadvisable to be shown cannot be made part of 
Ohio's exhibit. The matter of adequately representing the state at the exposition 
rests entirely in them. 

Trusting that this fully answers your inquiry, I am, 

1277. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

LIABILITY OF COUNTIES IN CASE OF SUIT BROUGHT AGAINST THE 
COU~TY COMMISSIONERS IN THEIR I~DIVIDUAL CAPACITY FOR 
DAMAGES. 

A county is not liable for the costs i11 suits brought against county commis­
sioners in their individual capacity for damages, nor for the fees of attorneys em­
ployed by the commissioners to defend them in such suits. Claims of this character 
can11ot be paid from the county treasury. 

CoLUMBUS, OHIO, December 4, 1914. 

HoN. A. M. HENDERSON, Prosecuting Attorney, Youngstou·n, Ohio. 

DEAR SIR :-I have your letter of October 3d, which reads as follows: 

"Sometime ago suit was instituted by David E. Griffith, former probate 
judge of this county, against each one of our commissioners individually for 
damages which Judge Griffith claimed on account of the commissioners re­
fusing to permit Judge Griffith to issue from his office certain documents in 
connection with marriage licenses for which he was charging a personal fee. 
The commissioners in this connection acted as they supposed within their 
power as commissioners and these suits have recently been withdrawn it ap­
pears at defendants' costs. The costs in each action amount to about $12.75. 
At the time of preparing for a defense in these cases, there being three of 
them. the commissioners felt, owing to the local situation, that it would be 
better to employ outside counsel rather than have the prosecuting attorney 
handle the matter, which was done, this incurring attorneys' fees. As I 
understand the matter no resolution was adopted by the commission concern­
ing <'ny part of this transaction in view of the fact that the action was taken 
on or about the time that two members of the old commission retired. The 
commissioners feel that under the circumstances they ought not to be re­
quired to pay these charges from their personal funds and believe they 
should be paid by the county. 

"Kindly consider this question and advise what position I may con­
sistently take on this question in view of the statutes governing claims upon 
the county." 

Under sectio!1 2408 of the General Code county commissioners are liable in their 
official capacity for damages received by reason of their negligence or carelessness 
in not keeping any road or bridge established by them in proper repair. It has 
been held by our supreme court that the liability against county commissioners in 
their official capacity, for damages, cannot be extended beyond the plain terms of 
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the statute creating it. See Ebert vs. Commissioners, 75 0. S. 474; and Commis­
sioners vs. Storage Company, 75 0. S. 244. In view of these holdings the county 
commissioners would not be liable in their official capacity in damages on account 
of their action in refusing to permit the probate judge to issue certain documents 
from his office; and it follows from this that the county is not liable for the pay­
ment of these costs; and the same should not be paid from the county treasury. 

The prosecuting attorney is by statute constituted the legal adviser of county 
officers. If it is necessary to employ additional counsel to assist the prosecuting 
attorney this can be done under the provisions of section 2414, General Code, by 
the county commissioners upon the written request of the prosecuting attorney. 
The services of counsel so employed are limited to assisting "the prosecuting ~t­
torney in the prosecution or defense of any suit or action brought by or against the 
county commissioners or other county officers and boards, in their official capacity." 

Since the suits in question were brought against the commissioners in their 
individual cap<rcity, and not in their official capacity, they would not be authorized 
to pay the fees of the attorneys employed to defend them from the county treasury, 
even though the prosecuting attorney had made a written request for such assistance, 
and a resolution providing for the employment of counsel had been duly passed 
by the county commissioners. 

1278. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE CANNOT DELEGATE POWER OF 
EXECUTING CO:i\TRACTS TO HIS SECRETARY. 

The director of public service cannot delegate to his secretary the power of 
executing co1ztracts because the statutes expressly stipulate that he shall exewte 
them, but if he adopts a signature and dirats his secretary to affix it to vouchers 
or other official papers, which do not bind the municipal corporation, the same ts 
legal. 

CoLUMBUS, OHIO, December 8, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your communication of September 1st, wherein 
you ask the following question: 

"May the director of service of a city authorize his secretary to attach 
the signature of the director to contracts, vouchers, and other official papers, 
or must the official signature of said director be attached by him in order 
to make legal his allowance or approval of bills and contracts?" 

In reply thereto I beg to say that section 4323, General Code, provides for the 
appointment of a director of public service in the following words: 

"In each city there shall be a department of public !service which shall 
be administered by a director of public service. * * *" 
Section 4324 provides that: 

"The director of public service * * * 
form all duties conferred upon him by law. 

shall have all powers and per­

* * *" 
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Se.:tion 4334 provides as to how contracts shall be made, namely: 

"All contracts made by the director of public service shall be executed 
by !tim in the name of the city. * * *" 

The director of public service is the appointed and delegated agent of the 
municipal corporation and as such he cannot redelegate those powers and duties 
which strictly pertain to his office and through him bind the city. 

In the case of Knauss vs. Columbus, 1.3 0. D. (X. P.) 200, the second para­
graph of the syllabus reads as follows: 

"Where a particular public agent or official is charged with the perform­
ance of certain duties, these duties cannot be voluntarily assumed by any 
other person nor delegated to to any other person by him who is charged 
with the dis.:harge of the duty." 

This is the rule that applies to public officers in those cases in which the proper 
exe.cution of the office requires on his part the exercise of judgment and discretion, 
the presumption being that he was chosen because of his competency and fitness 
to exercise judgment and discretion, and unless power to" substitute another in his 
place has been given to him, he cannot delegate his duties to another. This would 
be strictly true in reference to the execution of contracts which bind the municipal 
corporation of which the director of public oervice is the agent. 

I appreciate, however, that there is a rdaxation of this rule in reference to 
ministerial or mechanical duties where it can make no difference to anyone, and 
is no tisk to the city, who does the physical act of signing "vouchers or other 
official papers." Mechem's Public Offices and Officers, section 568 says: 

"The rule * * * is that the performance of ministerial duties may, 
unless expressly prohibited, be properly delegated to another. 

"Where, however, the law expressly requires the act to be performe<i 
by the officer in person it cannot, though ministerial, be delegated to an­
other." 

If the director of public service has adopted a signature and with his permis­
sion his secretary affixes the same to certain official papers, I can see no irregularity 
or illegality in that performance. In fact, I believe it would be well nigh impos­
sible for a director of public service in a large city to give the actual time daily 
to the perfunctory signing of official papers and this ministerial duty could legally 
be done by his secretary. As to "other official papers" which you mention in your 
letter I assume that you mean those which would not bind the corporation as would 
contracts, and as the statutes do not touch upon them it is my opinion that they 
are in the discretionary class which the director of public service can delegate to 
his secretary for execution, and the same would be legal. 

I am of the opinion, therefore, that as section 4334 expressly provides that 
the director of public service shall execute all contracts, he is without power to 
delegate this duty and the same must be performed by himself, and for the reasons 
stated above I am of the opinion that the "other official papers" which, I take it, 
do not hind the city, may legally be signed by the secretary of the director of public 
service. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1279. 

TRAXSCRIPT OF PROCEEDIXGS FOR THE ISSUAXCE OF BONDS FOR 
THE COUNTY CO~I:VHSSIONERS OF MONTGOMERY COUNTY FOR 

• ROAD D.IPROVE~IENT PURPOSES. 

CoLUMBUS, OHIO, December 8, 1914. 

industrial Commissio11 of Ohio, Columbus, Ohio. 
GENTLEMEN :-At the commission's request I have examined the transcript of 

the proceedings tor the issuance of bonds by the county commissioners of Mont­
gomery county, Ohio, in the following amounts: 

"Improvement of Troy Pike No. 61, $21,600 (of which the commission, 
as I understand it, is to take $6,480). 

"Improvement of Salem Pike No. 62, $24,000 (of which the commission 
is to take $4,000). 

"Improvement of Covington Pike No. 63, $24,000 (of which the com­
mission is to take $14,400) ." 

So far as the proceedings for issuance of the bonds are concerned I hereby 
-certify that the same have been legal in all respects, and that the bonds constitute 
.a good and legal obligation of the county of Montgomery, to be paid in accordance 
with the terms therein specified. 

The industrial commission has authority to purchase a portion of a bond issue 
:as well as an entire issue, and by amendment to the resolution of issuance in each 
of these cases it is made clear that the present offer of the bonds to the industrial 
-commission is antecedent to the advertisement of the same for public sale; there­
fore ther<: can be no objection to the purchase by the commission of a part only 
<>f each issue. 

The transcripts, which I return herewith, should be corrected and supplemented 
in certain details. In the first place, those which I hand you consist, in part, of 
the original papers which belong in the files of Montgomery county and must be 
returned thereto. Certified copies of these papers should be substituted by the 
commissioners of Montgomery county so that the transcript on file with the bonds 
1n the oflice of the treasurer of state may be kept complete. 

In the second place, the certificate of the county auditor as to the financial con­
~ition of Montgomery county and Harrison township covers the entire ·issue, as 
does the opinion of the prosecuting attorney :md this opinion. Copies of these three 
papers should be made so that the transcript of each separate issue will show their 
presence. 

The bonds themselves have not been examined since the passage of the amenda­
tory resolution of November 27, 1914 (see transcript). This resolution which 
makes certain material changes in the terms of the original resolution, providing 
for the issuance of bonds, authorizes the bonds to be altered on their face so as to 
conform to the amendment. The bonds should be examined to see that this has 
been done before they are finally accepted by the commission. 

Subject to the foregoing qualifications, my advice is that the bonds in ques­
tion may be accepted for investment by the commission. 

Yours very truly, 
CHARLEs FoLLETT, 

First Assistant Attorney Gmeral. 
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1280. 

ORDIXAXCE FOR THE Pl.JRPOSE OF A BOXD ISSl.JE IS IXEFFECTIVE 
WHERE IT IS SUB:\IITTED FOR AX IXITIATIVE PETITIOX AXD 
FAILS TO RECEIVE A TWO-THIRDS VOTE IX ITS FAVOR. 

TVIzcre all ordillance· for tlze purpose of is.wing bonds is submitted to tlze electors 
by initiative petition, and fails to receive a tzco-tlzirds vote in its favor, it is incff ec­
tive as an act of final legislation. If the ordinance proposes to provide for the is­
suance of bonds, it must be regarded as an attempt at final legislation and not as 
a mere resolution of necessity; such ordinance which fails to provide for the levy 
and collection of taxes to pay the interest a11d sinking fund charges on account of 
the indebtedness which it is proposed to create, fails to specify the lellgth of time 
which tlze bonds shall rztll, tlze par value of the bollds, the ilzterest tlzey shall bear, 
etc., is on these accounts alone illvalid. 

CoLUMBUS, OHIO, December 8, 1914. 

HoN. FRED \V. \VARNER, City Solicitor, Marion, 0/zio. 

DE \R SIR :-I have acknowledged receipt of a letter from Hon. Fred L. Car­
hart, assistant city solicitor, requesting my opinion as to the validity of an ordinance 
of the city of l'viarion to issue bonds in the sum of $500,000.00 "for the purpose of 
providing the city * * * and its inhabitants with water," proposed by initiative 
petition, submitted to the electors at the November, 1914, election, and receiving 
thereat 2 majority of affirmative votes, less than two-thirds of the entire number 
of electors voting thereon. 

There are a number of reasons why this attempted legislation is ineffective. It 
will not be necessary, however, to dwell upon all of them. In the first place, there 
is consirlerable tloubt as to the joint effect of the municipal initiative and referendum 
law and the so-called "Longworth act," section 3939 et seq., General Code. I have 
arrived at the conclusion, which you will find expressed in the enclosed opinion, 
to Hon. C. A. Leist, solicitor of the city of Circleville, Ohio, that an ordinance 
may be initiated for the purpose of issuing bonds under the Longworth act; but 
that such ordinance requires for its passage an affirmative vote of two-thirds of 
the electors voting on the proposition, in order to authorize the bonds to be issued. 

The proposed ordinance of the city of :\!arion does not purport to be a mere 
resolution of necessity, such as council might have passed under the Longworth 
act, and could not be sustained as such; it must stand or fall as an act of final 
legislation, and as such it must fail, for the reasons stated. 

There are other reasons tending to the same conclusion, as that the ordinance 
does not provide for the annual levy and collection of taxes in an amount suf­
ficient to meet the interest and sinking fund charges of the bond issue, as required 
by article XII, section 11, of the amended constitution; nor does it even fulfill the 
formal requirements of an ordinance issuing bonds by stipulating the denominations 
in which the bonds shall issue, the time for which the bonds shall run, the install­
ments in which they shall fall clue, the rate of interest which they shall bear, and 
other essential matters pertaining to any bond issue. 

For all these reasons, then, I am of the opinion that the ordinance is of no 
effect. 

Very truly yours, 
TIMOTHY S. HoG.\N, 

Attorney General. 
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1281. 

THE ASSISTANT ADJUTANT GENERAL AND THE ASSISTANT QUAR­
TERliASTER GEXERAL ARE EACH E~TITLED TO PAY FOR THE 
RAXK OF COLONEL WHEN CALLED INTO ACTUAL SERVICE. 

An assistani adjutant general and an assistant quartermaster general, each 
ordered to report to a brigadier general, to perform such duties as shall be as­
signed them by such brigadier general," in actual service, are each entitled to pay 
prescribed for the rank of colonel in actual so?rvice. 

Should such officers have received their regular compensation as assistant 
.zdjutaut general and assistant quartermasto?r general they may be paid the differ­
ence betweei1 such regular compensation and compensation as officers in actual 
service. 

CoLUMBUS, 0Hro, December 8, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SrR :-Under date of November 18th you submitted for my opinion the 
following: 

"Attached you will find a voucher submitted to this department by the 
department of adjutant general, purporting to pay two employes of the adju­
tant general's department extra compensation for services rendered during 
the flood. 

"Also attached you will find payrolls showing that they received their 
regular compensation as state employes at the time of the service for which 
they ask pay in the present voucher. 

"Kindly advise me whether or not they are entitled to t~is extra com­
pensation." 

The voucher submitted to you is one submitted on behalf of the assistant 
adjutant general and assistant quartermaster general respectively and called 
for the difference between the salaries of such two officers as assistant quarter­
master general and assistant adjutant general respectively, and the salaries which 
said officers would be entitled to by reason of their rank as "Colonel" and their 
years of service when in actual service. 

The facts presented to me disclose that Col. E. M. Peoples was appointed as 
assistant adjutant general and Col. ]. 11:. Bingham was appointed assistant quarter­
master general and the term of service of Col. E. M. Peoples in the Ohio national 
guard is five years and the term of service of Col. Bingham in the Ohio national 
guard twenty years. 

Col. Peoples was appointed under section 83 of the General Code, which pro­
vides as follows: 

"The assistant adjutant general shall serve in the office of the adjutant 
general and aid him by performing such duties as the adjutant general as­
signs him. In the absence or disability of the adjutant general, he shall per­
form all or such portion of the duties of the adjutant general as the latter 
may expressiy delegate to him." 

and Col. Bingham was appointed under section 84 of the General Code, which pro­
vides as follows: 
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''The adjutant general shall have an assistant quartermaster general of 
the grade of colonel, who shall be appointed and commissioned by the gov­
ernor and serve in the office of the adjutant general and shall be entitled 
to all the rights, privileges and allowances of other officers of corresponding 
rank and grade of the Ohio national guard. The assistant quartermaster 
general shall perform all duties devolving upon an assistant quartermaster 
general, and 2.id the adjutant general in the performance of such duties as the 
adjutant general may assign him. Under the direction of the adjutant gen­
eral, he shall have charge of all ordinance and quartermaster stores and of 
the military property of the state." 

Section 2249, General Code, fixes the salary of the assistant adjutant general 
at $2,000.00, and the salary of the assistant quartermaster general at $2,000.00. 

During the tlood of 1913 and while Col. Peoples was acting as assistant adjutant 
general and Col. Bingham as assistant quartermaster general a certain order was 
issued by the adjutant general by command of the governor, being special order 
I\ o. 61, dated l\Iarch 25, 1913, of which the following, in part, is a copy: 

"Par. 35. Colonel Evart M. Peoples, assistant adjutant general of Ohio, 
and Colonel John M. Bingham, assistant quartermaster general of Ohio, 
are directed to report to Brigadier General John C. Speaks, second brigade, 
0. ~-. G., in command of the troops, Ohio national guard, under the pro­
visions of paragraph 10, S. 0. No. 61, c. s. 

"They will perform such duty as may be assigned to them by General 
Speaks in connection with this service. They will perform such duty as per­
tains to their regular offices as can be performed without interference with 
this detail. 

"This service will continue until relieved from duty. 
"The travel enjoined and expense incurred are necessary in the military 

service." 

In pursuance of said order both Col. Peoples and Col. Bingham served under 
Brigadier General Speaks twenty-four total days from said l\1arch 25th to April 
17th inclusive. 

During said time said Col. Peoples and Col. Bingham received and receipted 
for the regular salary due to each of said officers respectively as assistant adjutant 
general and assistant quartermaster general. They claim, however, that since they 
were ordered into actual service and placed under the command of Brigadier Gen­
eral Speaks they should be entitled to the pay due their rank and years of service 
provided for such rank and service when in actual service, and, therefore, should 
be entitled to the difference between the amount which each has received and the 
amount which each should have received for compensation while in actual service. 

·Section 83, General Code, above quoted, provides that the assistant adjutant 
general shall serve in the office of the adjutant general and aid him by performing 
such duties as the adjutant general assigns him. 

Now it is to be noted: 

First: That in contemplation of sectio11 83 of the General Code the assistant 
adjutant general is to serve in the office of the adjutant general, and he is by virtue 
of his position to aid the adjutant general by performing such duties as the adjutant 
general assigns him. In other words, that it is only contemplated that the assistant 
adjutant general shall perform the ordinary duties of the adjutant general which 
the adjutant general decides to place in his charge, ~nd it is not contemplated· by 

14-Yol. 11-~. G. 
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said section that the assistant adjutant general shall go into actual service as as­
sistant adjutant general. Therefore, when the special order ordt:rmg him to report 
to Brigadier General Speaks was issued and he was directed to perform such duties 
as said General Speaks should assign him, he went into actual service not as assistant 
adjutant general but with the rank of colonel in actual service. I do not think 
that the fact that he was required to perform such duties as pertains to his regular 
office "as can be performed without interference with this detail" would in any 
respect change the fact that when he was in the field he was in actual service as 
colonel and not as assistant adjutant general. 

Second: In regard to the assistant quartermaster general, section 84 of the 
General Code prescribes that he "shall perform all duties devolving upon an as­
sistant quartermaster general and aid the adjutant general in the performance of 
such duties as the adjutant general may assign him." As I understand the facts 
when Col. Bingham, the assistant quartermaster general, was ordered into the 
field in actual service he was not performing the duties of an assistant quarter­
master general, nor in any way aiding the adjutant general in the performance of 
his duties, but was, as was Col. Peoples, performing those duties as a field officer 
in actual service, and the mere fact that he too was ordered to perform such duties 
as pertains to his office as assistant quartermaster general "as can be performed 
without interference with this detail" would not in any way change the fact that 
he too was acting as colonel under the command of Brigadier General Speaks. 

I am, therefore, of the opinion that both Col. Peoples and Col. Bingham would 
have been entitled to have demanded compensation as colonel in actual service. 

As before stated both Col. Peoples and Col. Bingham accepted the regular 
compensation attached to their offices during the period when they were in actual 
service, and the question arises as to whether or not in so doing they have elected 
to accept the regular compensation pertaining to the office as assistant adjutant 
general and assistant quartermaster general instead of the compensation due them 
for actual service, and thus estopped themselves from claiming anything in addi­
tion to their regular compensation. Since Col. Peoples and Col. Bingham are only 
claiming the difference between the two salaries and are not claiming both salaries 
I do not think it just that the doctrine of estoppel should be invoked in order to 
pre.vent their receiving what I consider in law to be justly due them, and I, there­
fore, think that it would be right and proper for you to pay the voucher calling 
solely for the difference in the compensation. As I understand the matter the 
national guards were called upon in aid of the civil authorities as prescribed in 
section 5292 of the General Code, and that the amount figured in th~ voucher as 
the compensation for said officers when in actual service is the same per diem "as 
allowed commissioned officers of like grade in the army of the United States." 

I am herewith returning the voucher which you handed me. 
Very truly yours, 

TrMOTHY S. HoGAN, 
Attorney General. 
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1282. 

DEFIXITIOX OF THE TER:\1 "LIBRARY STAFF," AS l:SED IX Sl:BDI­
VISIOX 6 (a) OF SECTIOX 8 OF THE CIVIL SERVICE ACT-~UBLIC 
LIBRARY IX CITY OF CIXCIX:\'ATI IS A CO"CXTY IXSTITUTIOX. 

The term "library staff" as used in subdi·vision 6 (a) of section 8 of the civil 
service act, does not include all the employes of a library. It applies to those who 
are engaged in the handling of the books; it means more than a janitor or porter. 
The duties of each position must be considered to determine whether it comes witlziu 
the term "library staff." 

The public librar:y in the city of Cinci111zati is a county ilzstitution, and the em­
ployes thereof, who are iu the classified ser'l:ice, are subject to the jurisdiction of 
the state civil service commission. 

CoLUMBUS, OHIO, December 8, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of September 24, 1914, Hon. \,Yalter M. Schoenle, city 
solicitor of Cincinnati, Ohio, submits the following inquiry: 

"The question has arisen whether or not the employes of the public 
library located in this city are subject to the jurisdiction of the municipal 
civil service commission or the state civil service commission. It is claimed 
on one hand that the employes of the public library should be considered 
employes of the board of education of the school district of the city of Cin­
cinnati, while on the other hand it is claimed that the public library is a 
county institution and its employes are therefore subject to the state civil 
service commission. 

"As the rights of the state are involved in this question, I take the lib­
erty of asking you to pass upon the matter." 

Under date of October 1, 1914, Hon. \Vashington T. Porter, a member of the 
board of trustees for the library, gives a comprehensive history of the laws under 
which the library in question has been organized and under which it is now operated. 

Section 8 of the civil service act, section 486-8, General Code, places ten classes 
of positions in the unclassified service. In subdivision 6 (a) the following are 
placed in the unclassified service: 

"All presidents, superintendents, directors, teachers and instructors in 
the public schools, colleges and universities; the library staff of any library 
in the state supported wholly or in part at public expense." 

The library in question is supported at public expense. This is shown by sec­
tion 14995, General Code, hereinafter quoted. 

Therefore, by virtue of section 8, subdivision 6 (a) of the civil service act the 
"library staff" of the public library in Cincinnati is in the unclassified service. 

The term "library staff" is not defined by the civil service act. It must be given 
its ordinary meaning. 

J n section 8 of the civil service act, the legislature has used the words "em­
ployes" "clerks" and "officers," and it is to be presumed that the legislature had in 
mind these terms when it adopted the provision as to a "library staff." If the leg-
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islature had used the word "employes" or the words ''employes and officers," there 
could be no doubt as to the intention. 

The term ''library staff" does not necessarily mean all the employes of the 
library, and if the legislature had intended to exempt all the employes of a library, 
it could have easily so expressed it. 

It is my conclusion that the term "library staff" does not include all the 
employes of a library. It includes those employes who have to do with the handling 
of the books. It means something more than a janitor or a porter. 

It would be difficult to make a general rule applicable to all the positions. 
Each position would have to be considered separately. 

As some of these employes are in the classified service it will be necessary to 
determine under whose jurisdiction they are. 

The act under which the public library in question is operated is an old one, 
and was passed at a time when special acts as to classification of municipalities 
were considered valid. The act as now in existence contains a reference to this 
former classification. 

It is not necessary, however, to this opinion to determine the validity of the 
act. It has been in operation a large number of years and property rights secured 
thereunder. The validity of the act will not be considered. 

Section 15060, General Code ( 3999 Bates), provides for the manner of appoint­
ment of the trustees of this library. 

This section reads in part : 

-'·'Provided, that in cities of the first grade of the first class upon the 
expiration of the terms of office of the trustee of the public library therein, 
heretofore, appointed under this section, as amended April 30, 1891, there 
shall be appointed as successors to said board, a board of trustees of said 
library consisting of seven person, as follows: Two by the board of edu­
cation of the school district within which such city is situated, two by the 
board having charge of the high schools of such city, two by the directors 
of the university in such city, one of each of said appointees shall hold his 
office for two years, and one for three years; and one by the judges of the 
court of common pleas of the county within which such city is situated, who 
shall hold his office for a period of three years; and thereafter said 
boards and said judges shall, upon the expiration of the terms of office of 
said appointees, and each three years thereafter, appoint successors to 
said trustees." 

Section 14993, General Code (3999a Bates), provides: 

"Each and every resident of the county within which is situated any 
city of the first grade of the first class, having therein established a public 
library, shall be entitled to the free use of such library, reading rooms and 
any branch or department of the same, and all the privileges thereof, upon 
such terms and conditions not inconsistent herewith, as the board of trus­
tees of such library may prescribe." 

By virtue of this section every resident of the county of Hamilton is entitled 
to the free use of the library. 

Section 14995, General Code (3999c Bates), provides for a tax levy for the 
library. Said section reads: 
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''For the purpose of increasing, maintaining and managing the public 
library in cities of the first grade of the first class, for which a board of 
trustees shall have been appointed, as provided in section 3999 (Bates 
R. S.), the said board of trustees may levy annually a tax of not exceeding 
five-tenths of a mill on each dollar valuation of the taxable property of 
the county wherein is situated such city, to be assessed, collected and paid 
in the same manner as are other taxes levied throughout the county. Said 
levy shall be certified by said board of truotees to the auditor of the county 
in which said city is situated, and ~hall be placed by said auditor on the tax 
duplicate and collected as other taxes. The money realized from said levy, 
and all moneys received or collected by said trustees for the library, shall 
be placed in the treasury of said county, ~ubject to the order of said board 
of trustees of said library. Said fund fhall be known as the library fund 
of ~aid county, of which the county treasurer shall be the custodian, and 
no money shall be drawn therefrom, except upon the requisition of the 
board of trustees of said library, certified by the president and secretary of 
said board, directed to the county auditor, who shall draw his warrant upon 
the county treasurer therefor. Any part of said funds unexpended during 
any year shall remain to the credit of said library fund." 

The funds for this library are raised by the county. The use of the library is 
co-extensive with the county. These determine the nature of the library and make 
it a county institution. 

The fact that a majority of the trustees are appointed by the boards of the 
school districts does not ehange the nature of the institution. 

Under the civil service act, the state civil service commission has charge of the 
"state service." This term is defined in subdivision 2 of section 1 of the civil service 
act, section 486-1, General Code, as follows: 

"The 'state service' shall include all such offices in the service of the 
state or the counties thereof, except the cities and city ~chool cli•tricts." 

The employes in question are paid from funds raised by taxation throughout 
the county, and are therefore in the service of the county. The funds are not 
raised by the city or by the city ~chool district. 

Therefore, the employes oi the library in the city of Cincinnati, who are in the 
classified service, are subject to the jurisdiction of the state civil service commis,ion. 

Respectfully, 
TIMOTHY S. HOGA:-1, 

A ttomey Ge11eral. 
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1283. 

UXDER WHAT STATUTE THE SALARIES OF FORMER TO\VXSHIP 
BOARDS OF EDUCATION ARE TO BE PAID FOR THE YEAR 1914. 

Members of former township boards of education take their salaries for the 
year 1914 under tlze statute Prior to amendment. After that they take under the 
amended statute. 

CoLUMBUS, 0Hro, December 8, 1914. 

HoN. OLIN M. FARBER, Prosuuting Attorney, Mansfield, Ohio. 

DEAR SrR :-1 am in receipt of your letter of August 29th, wherein you request 
my opinion, as follows: 

"A member of a township board of education during the year 1914, 
attended a regular meeting of the board on the first Monday of January, 
February, March, April, May, June, July and August. Presuming that he 
will attend four more regular meetings of the board during the year 1914, 
what compensation will he be entitled to for such services performed dur­
ing the year 1914?" 

Section 4715, General Code, prior to its amendment in 104 Ohio Laws, was as 
follows: 

"Each member of the township board of education shall receive as 
compensation two dollars for each meeting actually attended by such mem­
ber, but for not more than ten meetings in any year. The compensation 
allowed members of the. board shall be paid from the contingent fund." 

This section now appears on page 135 of 104 Ohio Laws, as follows: 

"Each member of the board of education of rural school districts, ex­
cept such districts as contain less than sixteen square miles, shall receive 
as compensation two dollars for each regular meeting actually attended by 
such member, but for not more than five meetings in any year. The com­
pensation allowed members of the board shall be paid from the contingent 
fund." 

The former township school districts, under the new law, will constitute rural 
districts. The members of boards of education of the township districts remain in 
office, however, and their powers and duties are preserved to them by section 4735, 
General Code, until their terms expire and until their successors are elected and 
qualified. This section appears on page 138 of 104 Ohio Laws, as follows: 

"The present existing township and special school districts shall con­
stitute rural school districts until changed by the county board of education, 
and all officers and members of boards of education of such existing dis­
tricts shall continue to hold and exercise their respective offices and powers 
until their terms expire an~ until their successors are elected and qualified." 

Your question presents an e-ntanglement of legal difficulties. Whatever theory 
of solution is adopted in answer to the difficulty presented meets with an obstruction 
of serious legal consequence, and I am unable to arrive at any conclusion which 
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presents a clearly smooth and sati'ifactory legal answer. I, therefore, feel urged to 
present that solution which has the best appearance of fairness and logical prac. 
ticability. To my mind, the best construction that the conflicting provisions can be 
given would be the holding that the officers in question be permitted to draw the 
salaries prescribed by statute prior to the amendment above referred to, for the 
entire year of 1914. I, therefore, advise that the officers be permitted to draw their 
salaries for the year 1914 under section 4715, General Code, under assumption that 
said statute remains in force and effect until the first :\Ion day of January, 1915. The 
officers, therefore, will receive $2.00 per meeting for each meeting actually attended 
during the year 1914, but for not more than ten meetings in the year. After that 
time, the compensation prescribed by the amended statute above quoted may, in 
equity and fairness, be permitted to control. 

1284 . 

Very truly yours, 
TnroTHY S. HoGAN, 

A ttonzey General. 

.t\E\VSPAPER PUBLICATIOXS-1:\ :\IL'~ICIPALITIES WHERE ~OTICES 
:\lUST BE PUBLISHED IX PAPERS OF OPPOSITE POLITICS, A 
XEWSPAPER IS E:\'TITLED TO PUBLICATION SO LOXG AS IT DOES 
NOT DE:\IAND ::\lORE THAN THE LEGAL RATE. 

In matte1·s requiring publication in two newspapers of opposite politics in 
mwzicipality, if one of such newspapers being the only newspaper of apposite politics 
in such municipality, and fully meeti11g all other requirements, refuses to print such 
matters except at the maximum legal rate, such refusal is 110t within the meaning 
of section 4676, General Code, a11d such newspaper is entitled to the publication so 
long as it does not demand more th011 tlze legal rate. 

CoLt:~IBt:S, OHIO, December 8, 1914. 

HoN. EurER E. BoDEN, City Solicitor, Barberto11, Ohio. 
DE.\R SIR:-Your inquiry of October 22d with references to the legal advertising 

received. The statement of facts as gi,·en in your letter reads as follows: 

"There are two republican and one democratic newspaper published in 
Barberton, Ohio. At the beginning of the preoent year we entered into 
contract with one of the republican newspapers to do our legal advertising 
at 50 cents per square for the first insertion and 25 cents per square for each 
subsequent insertion. The democratic newspaper refuses to print the two 
paper matter except at the maximum rate of $1.00 per square for the first 
insertion and 50 cents per square for each subsequent insertion. 

"The Akron Times, a democratic paper, has a large circulation in the 
city of Barberton and is published in Akron, which is in the county. The 
Times sends a reporter here every day, and one section on one page is 
headed Barberton X ews. 

"Can we, according to law, publish our ordinances and resolutions in 
the Akron Times?" 

In answer to the above, would say that in an opm1on given to the bureau of 
inspection and supervision of public offices, under date of September 2, 1914, I 
held: 
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That if two or more newspapers of opposite politics and of general circulation 
in the municipality and at least one side of such newspapers is printed therein, the'1 
publication must be made in two of such newspapers of opposite politics; section 
4229, General Code, requiring that if two or more newspapers of opposite politic3 
are published and of general circulation in the municipality and at least one side 
of such newspaper is printed therein, then publication must be made in two of such 
newspapers of opposite politics; section 4229, General Code, requiring publication 
and general circulation, and section 6255, General Code, requiring printing of one 
side therein. (Copy of opinion inclosed herewith.) 

If the democratic newspaper published at Barberton meets the requirements just 
quoted, and is the only newspaper of opposite politics from the two republican 
papers you mention, then publication should be made in said newspaper, unless its 
refusal to contract at less than the maximum legal rate can be considered a "re­
fusal" within the meaning of section 4676 of the General Code, which reads as 
follows: 

"Where in this title a notice is directed to be published in a newspaper, 
and no such paper is published at the place mentioned, or if such news­
paper is published at the place, but the publisher refuses on tender of his 
usual charge for a similar notice, to insert it in his newspaper, a publica­
tion in any newspaper of general circulation at such place shall be sufficient. 
Nothing in this section shall be construed to dispense with posters where 
they are provided for." (R. S., Sec. 1537.) 

I am of the opinion that the fact that the democratic newspaper will not con­
tract at less than the maximum legal rate does not constitute a refusal as con­
templated in said section. In other words, that so long as the democratic news­
paper does not demand more than the legal rate, it is entitled to the publication. 

Therefore, my opinion is that you would have no legal authority for publishing 
in the Akron Times. 

1285. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOND ISSUE UNDER LONGWORTH ACT FOR THE PURCHASE OF 
AUTOMOBILE HOSE TRUCK. 

Bonds may be issued under tl;e Longworth act for the purchase of an auto­
mobile hose truck. 

CoLUMBUS, OHIO, December 8, 1914. 

HoN. LEONARD S. \VISE, Village Solicitor, Chicago Junction, Ohio. 

DEAR SIR:-1 have acknowledged receipt of your letter of November 21st, re­
questing my opinion upon the question as to whether or not a village may issue bonds 
under the "Longworth act," so-called, for the purpose of purchasing an automobile 
hose truck. 

I assume that your question relates solely to the interpretation of the statute 
as bearing upon the power to issue bonds for the specific purpose mentioned and does 
not involve any question as to the limitations upon the borrowing power imposed 
by other sections of the same act. · 
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While ~ection 3939, General Code, which is the operative section of the "Long­
worth act," is in terms limited to a grant of power to issue bonds for the purpose of 
purchasing firf' C'llgi11cs ( sub->ection 27 of section 3939), yet, when this specific 
provision is read in connection with sub-section 2 of the same section, authorizing 
the issuance of honds for "extending, enlarging, improving * * * or securing 
a more complete enjoyment of a building or improvement authorized by this section, 
and for equipping and furnishing it," the provision seems in effect to be enlarged 
so that the power to borrow money for fire department equipment is not to be 
strictly limited to the purchasing of fire engines and the other particular kinds of 
apparatus mentioned in sub-section 27, but extends to all apparatus used by a fire 
department whether, strictly speaking, the same is a fire engi11e or not. Akron vs. 
Dobson, 81 0. S., 66. 

It follows, therefore, that the village may issue bonds under the "Longworth 
act" for the purchase of the apparatus in question. 

1286. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 

RIGHT OF THE LIQUOR LICENSE Cm1MISSIO)J TO IXCREASE CO~I­
PEXSATION OF ME:\IBERS OF THE COUNTY LIQUOR LICENSE 
BOARD. 

When the state liquor licensing commiSSIOn has provided monthly compensa­
tion for members of the county liquor licensing boards to continue until further 
action of the board, sttch state board has the right and attthority to increase the 
aforesaid compensatioll at a subsequent date, and before the expiration of the term 
for which said members were appointed. 

CoLUMBUS, OHIO, December 8, 1914. 

THE HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of October 29th, 1914, you inquire: 

":\lay the ~alary of a member of a county liquor licensing board be 
legally increased or diminished during his term of office?" 

In this connection you refer to section 20 of article II of the constitution, read­
ing as follows: 

"The general assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing term, 
unless the office be abolished." 

Section 8 of the act to provide for the license. to traffic in intoxicating liquors, 
103 0. L., 216, provides that the salary of the county licensing commissioners shall 
be fixed in the case of each county board by the state liquor licensing board, subject 
to the approval of the governor, but in no case shall it exceed five thousand dollar<; 
per annum for each commissioner, payable monthly. 
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Whether the section of the constitution referred to by you is applicable to 
county liquor licensing boards, is not here material in view of the facts which I shall 
hereinafter present, but it may be argued with great force that the words "office" 
and "officers," as used in the constitution, have reference to constitutional and not 
statutory offices and officers. 

"See State ex rei. Ferry vs. Board of Education, 21 C. C., 785. 
"State vs. Kalb, 50 \Vis:, 178. 
"County vs. Timms, 32 X eb., 272." 

The facts to which I have referred as altering the situation have been presented 
by the state liquor licensing commission upon request therefor. They show that on 
September 2, 1913, "it '~as moved by ~1 r. Secrest, and seconded by :\-lr. Clendening, 
that the monthly salary of each commissioner should be fixed as follows: (Here 
follow the various amounts fixed) said salaries to be subject to the approval of the 
governor and to begin September 1st and to co11tillue until further action of this 
board." 

This resolution was unanimously adopted upon roll call. From this it is very 
clear that there was no annual salary fixed for the county licensing commissioners, 
but, on the contrary, the amount specified in the resolution was to be paid monthly, 
and was to continue until the board saw fit to change the same. From this it is 
very apparent that the action of the state liquor licensing commission was in this 
respect cnly tentative, as at the time it was impossible to ascertain exactly what the 
commtsswners were earning. Temporary compensation was provided for them 
until such time as the commission had sufficient facts upon which to determine what 
would be proper as a regular salary. 

This method of providing for the payment of the commissioners could not 
possibly bring the situation within the pu.rview of section 20 of article II, even if it 
were applicable here. There is a vast difference between the fixing of a permanent 
salary, and the providing of monthly compensation which may be altered at any time 
at the pleasure of the appointing board. That it was not the view of the state 
commission that the salary first fixed should be p~rmanent, will be apparent from 
a resolution adopted by it on X ovember 29th, 1913. It was moved by :\fr. Clenden­
ing, and seconded by Mr. Secrest, that "the monthly compeilsation of each county 
licensing commissioner of the following counties be increased $20.00 per month, said 
increased salary to be subject to the approval of the governor, to begin with the 
month of December, and to continue until further action of the board: (Here 
follow the counties.)" 

This resolution was unanimously carried. 
From the foregoing state of facts, I have not the slightest doubt that the so­

called salary fixed on September 2, 1913, was properly altered on November 29, 
1913, and that the action of the liquor licensing commissioners in their original 
resolution was not only proper, but highly commendable in view of the fact that it 
was impossible at that time to determine the amount of work which would 
devolve upon the various county liquor licensing commissioners, and hence it would 
not be possible to provide compensation commensurate with their services until ex­
perience had shown the requirements placed upon them by their position. 

Very truly yours, 
TrMOTHY S. HocA:-~, 

Attomey General. 
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1287. 

PO\\'ER OF DIRECTOR OF PL'BLIC SERVICE OF A CITY, L'XDER THE 
PROVISIOX S OF SECTIOXS 4167, 4171 AXD 4172, GEXERAL CODE, 
TO SELL CDIETERY LOTS-DISPOSITIOX OF :\IOXEY RECEIVED 
FOR SAID LOTS. 

The director of public service of a city, w1der favor of sections 4167, 4171 and 
4172, General Code, has power to sell cemetery lots, receive the money therefor 
and expe11d the same for authorized purposes without an appropriation of the same 
being first made qy the city council. 

CoLUMBUS, OHIO, December 10, 1914. 

The Bureau of inspection and Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of X ovember 9th, in which you inquire: 

":\lust proceeds arising from the sale of lots owned by a city for ceme­
tery purposes, be appropriated by council prior to their expenditure by the 
director of service, or has said director the authority to expend such moneys 
as he deems to be necessary?" 

Section 4167 of the General-Code reads: 

"The director of public service shall have entire charge and control of 
receipts from the sale of lots, and of the laying off and embellishing the 
grounds. He may receive donations by bequest, devise, or deed of gift, 
or otherwise, or money, or other property, the principal or interest of which 
is to be used for the enlargement, improvement, embellishment, or care of 
the cemetery grounds generally, or for any particular part or parts, lot or 
lots therein, as the donor directs, or as the director may from time to time 
determine if no direction is given. He shall sell lots, receive payment there­
for, direct the improvements, and make the expenditures, under such rules 
and orders as he prescribes, and invest, manage, and control property re­
ceived by donations and surplus funds in his hands from any source what­
ever." 

Sections 4171 and 4172 of the General Code, read: 

"Section 4171. On the first :\Ionday of January, each year, or as soon 
thereafter as is practicable, the director shall report in writing to the coun­
cil, the number of lots sold, to whom sold, and the amount received therefor, 
during the year preceding, and a detailed statement of the expenditures dur­
ing the same period, showing the time and purpose of each payment, and to 
whom made. 

"Section 4172. The report shall also contain a pertinent statement 
whether the funds, if any on hand, are invested, and the character of the 
securities therefor, and such other matters as the director deems expedient 
or the council requires." 

From a consideration of these sections, it is apparent that the director of 
public S(rvice may not only sell lots and receive the purchase price thereof, but 
may make expenditures in connection therewith, his duty being to report to council 
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on the tirst 1Ionday of January of each year the number of lots sold, to whom 
sold, the amount received therefor, together with a detailed statement of his ex­
penditures during the period covered by his report. 

Section 4172 provides that the director of public service shall also set forth 
in his report whether any of the funds on hands are invested, and if they are the 
manner of investment, showing clearly that while he reports to council as to ms 
doings, he sells lots, collects proceeds, make expenditures and invests funds on his 
own initiative, and \Vithout previous action by council. 

I am of the opinion that the director of public service may make expenditures 
of money arising from the sale of cemetery lots, without a previous appropriation 
therefor by council. 

1288. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CONSTRUCTION OF THE TERM "GROSS PREMIUM RECEIPTS," AS 
USED IN SECTION 841, GENERAL CODE, PROVIDING FOR SO­
CALLED FIRE MARSHAL TAX. 

The term "gross premium receipts" as used in section 841, General Code, pro­
viding jor the so-called fire marshal tax, includes all premiums received by an 
insurance compan:v on business transacted in Ohio, and no deductions whatever can 
be made therefrom. . 

CoLUMBUS, OHio, December 10, 1914. 

HoN. PRICE RusSELL, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR :-On May 22, 1914, I gave you an opinion upon the construction of 
section 841 of the General Code, to the effect that the tax commonly called the "fire 
marshal tax," provided for by said section, was to be computed upon the gross 
premium receipts of fire insurance companies on all business transacted by them in 
Ohio during the year next preceding the day specified for the payment of such 
tax. 

This opinion has been questioned by some of the fire insurance companies, and 
Hon. J. W. Mooney, of Columbus, has filed with me a very able brief in support 
of the contention that "gross premium receipts," as used in section 841, General 
Code, means the amount of moneys received by the companies after deducting pre­
miums returned upon canceled policies and upon policies void at inception; also 
upon premiums received by a reinsuring company. 

Mr. Mooney calls attention to the rule of construction, which is admitted, that 
if the meaning of an act passed by the legislature, imposing a tax, is doubtful or 
ambiguous the doubt must be resolved in favor of the party taxed. He then con­
tends that the words "gross amount of premium," as used in section 841, must be 
held to mean the premiums after deducting the amount returned for cancellation -
and the amount returned for policies which never took effect; in other words, that 
the statute only covers premiums which have been received and retained by the 
company for writing and issuing contracts of insurance. 

Mr. Mooney's argument is very strong, and I think I would, on the strength 
of the authoriti"!s he cites, agree with his contention if there were no legislative 
history, which amounts to interpretation as I view it, connected with our statute; 
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that is, if this so-called "fire marshal statute" stood alone, had never been inter­
preted in any way, and the question were now raised for the first time, I think the 
weight of authority supports l.Ir. l.Iooney's contention. 

The question submitted by you to me was this: 
Section 841 of the General Code, which provides as follows: 

"For the purpose of maintaining the department of state fire marshal 
and the payment of the expenses incident thereto, each fire insurance com­
pany doing business in this state shall pay to the superintendent of insur­
ance in the month of X ovember each year, in addition to the taxes requii:ed 
by law to be paid by it, one-half of one per cent. on the gross premium re­
ceipts of such companies on all business transacted by it in Ohio during the 
year next preceding, as shown by its annual statement under oath to the 
insurance department. The superintendent of insurance shall pay the money 
so received into the state treasury to the credit of a special fund for the 
maintenance of the office of state fire marshal. If any portion of such spe­
cial fund remains unexpended at the end of the year for which it was re­
quired to be paid, and the state fire marshal so certifies, it shall be trans­
ferred to the general revenue fund of the state." 

was passed April 16, 1900, as part of the act establishing the state fire marshal de­
partment (94 0. L. 386), and for the purposes of the question under consideration 
may be said never to have been changed. The tax under this section, from the 
time of the passage of the act until April 29, 1902, was calculated on the gross 
premium receipts of such companies on all business transacted by them in Ohio; 
and, without any amendment to this act, since the date of April 29, 1902, and up 
to the date of your request of May 8, 1914, this fire marshal tax was calculated 
on the balance of the gross premium receipts after deducting return premiums and 
considerations received for reinsurance, as shown by the next preceding annual 
statement. Your exact question, was, why, if it was proper to calculate the tax 
on the gross premium receipts, without the above mentioned deductions, prior to 
1902, as there was no change in the law at that time nor since, was it not logical 
to use the same basis of calculation for the one-half per cent. fire marshal tax 
since that date. 

l.Iy answer in effect was that I knew of no reason for the change, that is, of 
no reason which was apparent from the statutes bearing upon this tax. 

The reason for the change in calculating, it seems, is this: that prior to April 
29, 1902, under sections 5432 and 5433, General Code (R. S. 2745), all foreign in­
surance companies were compelled to pay a tax of 20% on the gross premium re­
ceipts of such companies as shown by their annual statements, and that this had 
been held to mean actual gross premiums without the reductions now claimed; on 
April 29. 1903, section 2745, 'Revised Statutes, was amended so as to provide for the 
payment of the 20% on the gross amount of premiums received after deducting 
such returned premiums and considerations. 

Though this definite change was made in the law providing for the 20% tax, 
no such change was made in the fire marshal tax, and yet, for some reason, from 
the date of April 29, 1902, the fire marshal tax was calculated as though the gross 
premium receipts named in the section providing for such tax had been defined to 
be the amount remaining after the deductions specifically allowed by the amendment 
to the section providing for the 20% tax. As the words "gross receipts" or "gross 
premium receipts" are used in both sections the matter resolves itself into the ques­
tion as to the definition of the word "gross" as used it;~ these sections. If the word 
"gross," as used in these sections imposing a tax upon the premiums received by 
insurance companies, has the meaning contended for on behalf of the insurance 
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companies, the query arises as to the necessity for the amendment to section 2745, 
R. S., expressly providing for the reduction. 

The question also arises, as this term was used in both sections and in both 
at one time was given the same meaning by the companies and by the superin­
tendent of insurance, does it follow that a modification of its meaning in one sec­
tion by amendment to the statute carries the same amendment by inference to the 
other section? ls it not more logical to say that if these terms originally had the 
same meaning in two separate statutes, and that mea1iing had been determined by 
the legislature and the court, then, it was so fixed that only legislative action could 
change the meaning in either or both se;:tions; and that the very fact that the 
meaning of the term in one section was changed while the other section was un­
touched would lead to the conclusion that no change was intended in the statute 
which was not amended? 

The history of sections 5432 and 5433, General Code (Sec. 27 45, R. S), upon 
this is as follows: 

The first provision as to the taxation of insurance companies is found in section 
16 of the act passed April 8, 1876, 73 Ohio Laws, 138. This section, as to insurance 
companies, provided: 

"* * * Every agency of an insurance company, incorporated by the 
authority of any. other state or government, shall return to the auditor of 
the county in which the office or agency of such company may be kept 
* * * the amount of the gross receipts of such company, which shall be 
entered upon the tax list of the proper county, and subject to the same rate 
of taxation for all purposes that other personal property is subject to at the 
place where located." 

This section, in this form, was before the supreme court of Ohio, in the case 
of State ex rei. vs. Reinmund, decided June 7, 1887, 45 0. S. 214. In this case no 
contention was raised as to the construction of the term "gross receipts" of such 
agency, or that the word "gross" had any other meaning than its usual meaning, 
except that, on page 221, it appears from Judge Spear's statement that the tax in 
Ohio was based upon the gross receipts of the company without any deductions. 

By the act passed April 11, 1888, 85 Ohio Laws, 183, section 2745, R. S., was 
amended so as to provide that every foreign insurance company should return to 
the auditor of each county in which such company "does" business, annually, 

"the amount of the gross premium receipts of such agency, for the previous 
calendar year, in such counties, which shall be entered upon the tax list of 
the proper county and be subject to the same rate of taxation -for all pur­
poses that other personal property is subject to, at the place where located, 
for the year in which such premiums are received. * * * And it shall 
be the duty of the county auditor * * * to certify to the superintendent 
of insurance the amount of receipts returned under this act by each com­
pany, with the rate charged against the same; and it shall be the duty of 
the superintendent of insurance * * "" annually, to charge and collect 
from all such companies such a sum as, added to the sum payable to the 
county treasurers, will produce an amount equal to two and one-half per 
cent. on the gross premium receipts of such companies, as shown by their 
annual statement, under oath, to the insurance department." 

By an act passed April 12, 1889, 86 Ohio Laws, 274, section 2745, Revised Stat­
utes, was again amended, but the amendment had no bearing upon the question 
Ul).der consideration, as the language used was the same as in the prior act, namely: 
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"gross premium receipts of such agency" and "gross premium receipts of such com­
panies'"; and there was nothing said as to deductions. 

This section was again amended April 19, 1893, 90 Ohio Laws, 201; the amend­
ment providing that every foreign insurance company should return to the auditor 
of each county in which it did business, annually, 

"the amount of the gross premium and assessment receipts of such agency 
for the previous calendar year in such counties; provided, however, that in 
the case of regular companies, wherein policy holders participate in the sur­
plus and earnings of the company, dividends or surplus from previous pay­
ments allowed and used in the payment of current premiums, cancellation 
or surrender values, and commissions paid to the citizens of this state dur­
ing the same period for which receipts are recorded, shall be deducted from 
such gross receipts, and the net amount after such deductions shall be the 
basis of taxation for such companies under this section; which shall be en­
tered upon the tax list of the proper county, and be subject to the same rate 
of taxation, for all purposes, that other personal property is subject to at 
the place where located * * *. And it shall be the duty of the superin­
tendent of insurance * * * annually, to charge and collect from such 
companies or associations such a sum as, added to the amount paid to 
the county treasurers, will produce an amount equal to 20% on such re­
ceipts of such companies and associations, as shown by their annual state­
ments, under oath, to the insurance departments; * * *" 

It will be noted that this is the first provision for any deduction from the 
gross receipts for taxation purposes. It will further be noted that under this 
amendment the term "gross receipts" is only used in the portion of the statute 
which provides for taxes payable in the counties, and that the term "gross" is not 
used in that portion of the statute which provides for the tax to be imposed by 
the superintendent of insurance in addition to the county tax. 

On the first day of January, 1893, prior to this amendment, the Penn Mutual 
Life Im.urance Company filed with the superintendent of insurance of Ohio its 
statement showing the gross premiums collected by it in Ohio during the year 
1892 without any deduction. After the passage of the above amendment, on April 
19, 1893, the same company presented to the superintendent of insurance a sup­
plement to its annual statement, setting out the deductions to which it claimed 
to be entitled under said amendment, viz.: "dividends or surplus from previous 
payment> allowecl and used in the payment of current premiums, cancellation or 
surrender values and commissions paid to citizens of this state" for the year 1892, 
claiming that the superintendent of insurance could only compute the 20% tax upon 
the balance of said gross premium receipts after making the said deductions. It 
also offered to pay the amount of taxes represented by such calculation. The super­
intendent of insurance refused to allow said supplementary statement to be filed, 
refused to allow said deductions and insisted on the payment· of the 20% on the 
gross premium receipts without deductions. The company brought an action in 
mandamus to compel the superintendent of insurance to receive and permit the 
filing of such supplementary statement and to accept the sum tendered (being the 
amount claimed to be due after making said deductions), in full of all demands 
against it. The case was entitled State ex rei. vs. Hahn, and is reported in 50 0. 
s. 714. 

The court in said case decided that the insurance company was liable to pay 
as taxes an amount equal to 20% of the gross premiums received during the year 
1892. The court say, at page 717: 
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"Section 2745 provides, among other things, that certain dividends, 
cancellations, values and commissions 'shall be deducted from such gross 
receipts and the net amount after such deduction shall be the basis of taxa­
tion, for such companies, under this section'. This seems favorable to the 
claim of the relator, and, if it stood alone, would be conclusive. 

"Further along in the same section it is provided that, 'it shall be the 
duty of the superintendent of insurance, in the month of December, an­
nually, to charge and collect from such companies or associations such a 
sum as, added to the amount paid to the county treasurers, will produce a1;1 

amount equal to two and one-half per cent. on such receipts of such com­
panies and associations, as shown by their annual statements under oath to 
the insurance department.' It will be noticed that, by this latter provision, 
the two and one-half per cent. is to be calculated on such receipts of the 
company as are shown by the annual statements under oath to the insurance 
department. 

"The only annual statement to the insurance department of the relator 
is the statement filed within sixty days after January 1, 1893, which showed 
the amount of premiums, without deducti~n, that is the gross receipts. There 
is no sworn statement of the company in the office of the insurance depart­
ment showing the net receipts of the various deductions claimed, and there 
is l}O law requiring or authorizing the filing of such supplemental statement, 
as was presented by the relator to the defendant, and he therefore did right 
in refusing to allow the filing of the same. It follows that, as to the taxes 
to be paid ior the year 1892, the superintendent is right in calculating the 
tax on the gross receipts of the company as shown by its sworn statement 
filed within sixty days after January 1, 1893. Whether the same rule would 
apply for the years following 1892, it is not now necessary to decide." 

Evidently, there was some doubt after this decision as to whether or not, for 
the year 1893 and subsequent years, the claim of the relator in the above case was 
well founded, for the reason, as I have heretofore pointed out, that the legislature 
omitted the word "gross" in providing for the tax to be assessed by the superin­
tendent of insurance. 

We find, therefore, that this act was again amended by an act passed the fol­
lowing year, viz.: on March 27, 1894, the act being found in 91 Ohio Laws, 91. 
This amendment follows practically the language of the act which I have last quoted 
and makes exactly the same provisions for deductions in the tax to be paid in the 
counties; but in the portion of the section which provides for the tax to be charged 
and collected by the superintendent of insurance the word "gross" is again m­
serted. This portion reads : 

"And it shall be the duty of the superintendent of insurance, in the month 
of December, annually, to charge and collect from all such companies such 
a sum as, added to the sum paid to the county treasurers, will produce an 
amount equal to 2Y,% on the gross premium receipts of such companies as 
shown by their annual statements. * * *" 

In view of the contention raised in the case of State ex rei. vs. Hahn, above 
referred to, this amendment is conclusive as to the intention of the legislature, 
and from the time of the passage of said amendment, up to April 29, 1902, all said 
foreign companies doing business in Ohio paid on the basis of 2Y,% on their gross 
premium receipts without any deductions. On April 29, 1902, this section was 
again amended, so as to make explicit provisions for the deduction in the tax to 
be assessed by the superintendent of insurance. (95 Ohio Laws, 290.) This amend­
ment provided that, 
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"Every foreign insurance company "' * * shall, in its annual state­
ment to the superintendent of insurance, set forth the gross amount of 
premiums received by it in the state during the preceding calendar year, 
without deductions for commissions, return premiums or considerations 
paid for reinsurance, or any deductions whatever; and shall, also, therein set 
forth, in separate items, return premiums paid for cancellations, and, also, 
considerations received from other companies for reinsurance in this state, 
during such year. Every such company shall, annually, in the month of 
X ovember, pay to the superintendent of insurance, an amount equal to two 
an•l one-half per cent. of the balance of such gross amount, after deducting 
such return premiums and considerations received for reinsurances, as 
shown by its preceding annual statement." 

This is substantially the form in which the statute appears at present. 
After the passage of the amendment found in 91 Ohio Laws, 91, to which I 

have above referred, making definite that the two and one-half per cent. tax was 
to be calculated e-n the gross premium receipts, and while said amendment was in 
force, the department of the state fire marshal was created, by an act passed April 
16, 1900, found in 94 Ohio Laws, 386. By section 7 of said act provision was made 
for what is known as the "fire marshal tax," and the language used in said section 
is substantially the same as appears in present section 841 of the General Code, 
as pointed out in my previous opinion. 

This act provided that such companies should pay a tax of one-half of one per 
cent. "on the gross premium receipts of such companies on all business done in 
Ohio the year next preceding"; the act then in force as to the 2~/,% tax provided 
"20% on the gross premium receipts of such companies"-the language in both 
section:; being identical, as shown above. At the time this language was incor­
porated in the fire marshal tax act it had a meaning which had been made plain 
by the legislature and the supreme court of Ohio, that is, it meant gross premium 
receipts without the deductions afterwards allowed. 

Subsequently, section 2745, Revised Statutes, providing for the 20% tax, 
was so changed as to allow the deductions which are now claimed for the fire 
marshal tax, but the fire marshal tax was in no way changed. The meaning hav­
ing been fixed, I am therefore compelled to hold that the action of the legislature 
was intentional. It had the subject of taxation of insurance companies before it, 
was familiar with the history of section 2745, knew that the basis provided for 
the computation of that tax, in regard to gross premium receipts, was the same as 
that prodded by the fire marshal tax; and when it changed on~ section without 
changing the other, we are forced to the conclusion that no change was intended. 

The conclusion that the legislature has itself placed a construction upon the 
term ·'gross premium receipts" is borne out by the last enactment upon this sub­
ject-103 Ohio Laws, 713, passed April 18, 1913-which is entitled "An act de­
fining, for the purpose of taxation, the term 'gross premiums' as applied to mutuaf 
fire insurance companies * * *." The first section of the act shows that it ap­
plies wholly to franchise taxes assessed against such companies; and as the fire 
marshal tax is not a franchise tax, it is not included in this section. 

It may be asserted that the legislature, by mere inadvertence, failed to pro­
vide for deductions from the gross premium receipts in computing the fire marshal 
tax, when it authorized such deductions in computing the 20% tax, and alw when 
it passed the general act last referred to authorizing such deductions when com­
puting on franchise taxes; but I cannot assume this; on the contrary, I am bound 
by the presumption that the legislature was fully cognizant of all the laws on this 
subject, and that when it failed to authorize such deductions in computing the fire 
marshal tax it did so advisedly. 
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This opmton has been prepared entirely upon the basis of statutory construc­
tion; necessarily so, because if the statutes are plain and unambiguous themselves 
we are precluded from making deductions or inference as to the meaning of words 
or terms used in the statutes. 

11y attention has been called forcibly to the two cases reported in 97 N. W. 
Reporter, 1063, particular emphasis being placed upon the case of State ex rei. 
Palmer vs. Fleming, reported on page 1068 et seq., of said report; it being claimed 
that the question decided in that case is identical with the one now before us. "With 
this contention I cannot agree. 

The cases of State ex ret. vs. Flemillg and State ex rei. Palmer vs. Flemi11g 
are reported together and both cases decided by the supreme court of X ebraska on 
the sixteenth of December, 1903. 

Section 58 of the Session Laws of ~ebraska, 1903, provided that foreign in­
surance companies should report the gross amount of premiums received by them 
for insurance written upon property in Nebraska during the preceding year, and 
that such gross receipts were to be taken as an item of property of that value. 
Nothing was said about deductions. 

Section 61 of the same Session Laws applied to domesnc nre insurance com­
panies and required them to report the gross amount of premiums received for all 
business done within the state during the preceding calendar year, less the amount 
ceded to other companies as reinsurance and less premiums returned on canceled 
policies. 

It was claimed in the first case reported that the law, in so far as it allowed 
domestic companies to make said deductions from their gross receipts and did 
not allow such deductions to be made by foreign companies, imposed an undue 
burden upon the property of the foreign corporations and was therefore uncon­
stitutional. The court, upon this point (there were other points involved in this 
case) o<lid: 

"Vvithout at this time stopping to construe these two sections and de­
termine their exact meaning, we are of opinion that the foreign companies, 
if discriminated against, may successfully contend that the discriminative 
provisions are invalid, and that the law must be enforced without them." 

In the syllabus of the case it is stated: 

"A general revenue law will not be declared unconstitutional on ac­
count of discriminative provisions if such provisions may be rejected and 
the law enforced without them." 

In the second case-that of State ex tel. Palmer vs. Fleming, the question 
which was touched upon, but not decided, in the first case was squarely faced by 
the court, and the court was called upon to decide whether in fact there was dis­
crimination against foreign insurance companies and in favor of domestic insurance 
companies by the laws of Nebraska allowing deductions from the gross receipts 
of the latter and not allowing such deductions from the gross receipts of the 
former. If such discrimination existed the act would be unconstitutional, for, as 
stated by the court, on page 1069: 

"When dealing with the taxation of property the legislature cannot dis­
criminate in favor of the resident against a non-resident. Each are to be 
treated alike and each is to pay a tax in proportion to the value of the prop· 
erty." 
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The insurance companies in this case evidently took the posJttc;n that, the statute 
having failed to authorize deductions from the gross receipts of foreign companies, 
it meant just what it said; all receipts were to be returned and no deductions were 
authorized. This contention on behalf of the companies is, of course, the opposite 
of what is made here. The court proceeded to harmonize the statutes and thus 
avoided declaring the act unconstitutional, by holding that foreign insurance com­
panies were entitled to make the same deductions as were authorized to be made 
by dome,tic companies. This was the gist of the case. The court was forced t«> 
do one of two things-either to declare the act unconstitutional, or to give a con­
struction to it which, though not asked fo; by the foreign insurance companies, 
would be favorable to them and save the act. In other words, the court was in 
extremis and I cannot believe that this case is very strong authority for the in­
terpretation of the word "gross." In any event, the case is by·no means analogous 
to the case we LOW have before us. In section 841 there is no discrimination; it 
applies to all fire insurance companies domestic as well as foreign. 

The case of the German Alliance Insurance Company et al. vs. James R. B. 
Van Cleave et al., reported in 191 Ill., 410, would be an authority directly in sup­
port of the contention of the insurance companies if section 841 stood alone and 
the term "gross premium receipts" had received no construction by the legislature, 
or the ccurts, or the insurance department, or the insurance companies of this state. 
In that case the court, while stating that there was no dispute as to the meaning 
of the word gross," that it was conceded to mean the whole or entire amount of 
premiums received for business done in the st,ate during the year, and that the word 
"gross" is opposed to the word "net," that its ordinary meaning is the entire amount 
of the receipts of the business while the net receipts are those remaining after 
deductions for the expenses and charges of conducting the business-goes on to 
state that the view of the court was that, though the legislature used the words 
"gross receipts,'' its real intention was to levy a tax on the gross income. Xo· 
authority whatever was cited by the court in support of its view. 

This case, with whatever weight it carries, is an authority for the proposition 
that gross premium receipts mean net premium receipts. 

The Van Cleave case was quoted with approval and followed in People ex rei. 
Continental Insurance Company vs. l\Iiller, Court of Appeals of New York, 70. 
N. E. Rep., 10. The New York statute provided: 

"* * * The term 'gross premiums' as used in this article shall in­
clude, in addition to all other premiums, such premiums as are collected 
from policies subsequently canceled and from reinsurance." 

The court held that under the term as defined by the statute the word "gross" was 
intended to include all premiums that remained in the treasury of the company 
and to exclude any deductions for the commissions of agents or the expense of 
doing business; that the gross amount collected from canceled policies means the 
gross amount collected and retained by the company. The court also held that the 
reinsurance premiums must be included in the term "gross premiums" and that no 
deduction could be made therefor. · 

The authority of this case and the Van Cleave case would, I think, justify me· 
in giving the construction to our statute which is claimed by the insurance com­
panies were it not for the fact that I feel myself precluded from so doing on ac­
count of the difference between our statutes and the other statutes, and on account 
of the different question which is necessarily presented by the construction of the­
term as used in providing for the so-called "fire marshal tax" in Ohio. 
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The authorities, however, are not uniform. The case of Fire Insurance Asso­
ciation of Philadelphia vs. Love, decided by the supreme court of Texas in 1908, 
108 S. \V. 158, is directly contrary to the above cases. 

The contention that premiums received by reinsuring companies are not sub­
ject to the tax, I think, is disposed of by what I have already said. The statute 
make no allowance for deductions of this kind. The proposition that reinsuring 
companies should not be taxed upon such premiums, because the contracts are al­
most entirely made outside of this state and do not constitute business transacted 
in Ohio, cannot be considered in this opinion. If the business is not transacted in 
Ohio, then, the tax would not attach; but whether the business is transacted in 
Ohio is a question between the companies and the insurance department, and would 
depend, of course, upon the facts in each particular case. 

For the above reasons l am compelled to adhere to my opinion issued ::\lay 
27, 1914. 

ADDENDUJ\I. 

Very truly yours, 
TIMOTHY s. HOGAN, 

. Atromey General. 

Since the above was dictated I have received an additional brief, citing the 
opinions of several attorney generals on this question. 

The :;;tatute of Wisconsin providing for a tax similar to ours for maintaining 
the department of the state fire marshal provided for a tax of one-fourth of one 
per cent. on the gross premium and assessment receipts of such companies on all 
business done in Wisconsin * * *. The attorney general, upon the authority 
of the Van Cleave case and the Miller case, held that such term did not include 
the amount paid by fire insurance companies as return. premiums; he held, how­
ever, that the term "gross premiums" should include the amounts paid for rein­
surance and in this holding he called attention to the fact that the laws of \Vis­
consin, by an amendment, provided that money paid for reinsurance should be de­
ducted from gross receipts in determining the amount upon which license fees 
should be paid, while the act providing for the fire marshal tax did not make any 
such provision. This seemed to have determined the attorney general's ruling 
as to reinsurance and the reason is analogous to that which has determined my 
ruling in the que~tion now before me. 

The attorney generals of North Dakota, South Dakota and Montana have all 
held that under the terms "gross amount of premiums received," "gross receipts" 
and "gross premiums collected," as applied to life insurance premiums, the com­
panies should be allowed to make deductions for the amount of dividends paid or 
allowed on the pclicies. 

These opinions all bear upon the construction of the word "'gross," as applied 
to the method of calculating taxes to be assessed against insurance companies, and 
they are all authority for giving such word the construction asked by the insur­
ance companies. I cannot, however, for the reasons which I have several times 
stated, feel justified in giving our statute the broad construction which is claimed; 
to do so would be to ignore entirely the construction placed upon it by the legisla­
ture of the state and by the court. If the statute is unjust it should be c.hanged; 
but as it stands this change should be made by the legislature. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attonzey General. 
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121:59. 

APPLICATION OF THE STATE BUILDING CODE WITH RESPECT TO 
THE SL'BJECT OF SA::\lTATIOX, 1::\CLUDIXG THE ~IAXNER OF 
SAX IT ARY PLL':\IBIXG APPLYING TO BUILDINGS BEIXG ERECTED 
BY THE CITY OF CIXCIXXATI AT GLENDALE, OHIO, FOR L'SE AS A 
BOYS' REFL'GE HO~IE-CIXCINNATI PLU::\IBING CODE HAS NO 
APPLICATIO::\ OL'TSIDE OF CIXCIXXATI. 

The provisions of the state buildhzg code, with respect to the subject of sanita­
tion, including the matter of smzitary plumbing, apply to the buildings here in ques­
tion, to wit, those 1zow being erected by tlze city of Cincilllzati at Glendale, Ohio, 
for the purpose of being used as a boys' refuge home, and so appl;ying the pro­
visiolls of the state code as to sanitary plum/:illg, operate to exclude tlze conflicting 
provisiolls of mullicipal ordillances and of the plalls and specifications with respect 
to plumbillg in said buildings. The provisions of the Cillcinllali plumbing code, being 
govenzmelltal in their nature, have 110 operatiou outside of the corporate limits 
of the city of Cincilllzati. 

The duty of enforcing the state buildillg code in this case, is in the state board 
of health, alld inasmuch as the observallce of the Provisions of the state buildillg 
code is procured by the sanctiou of penalties, no other remedy than the invocation 
of these penalties can be resorted to to enforce its provisions. 

CoLUMBus, OHio, December 10, 1914. 

HoN. E. F. McCAMPBELL, Secretary Ohio State Board of Health, Columbus, Ohio. 

DEAR SIR :-:\Iy opinion has been asked with respect to certain situations pre­
sented by the erection, by the city of Cincinnati, of a certain refuge home for boys 
at Glendale, Ohio, which is outside the corporate limits of the city of Cincinnati. 

I am informed that the plans and specifications for the construction of the 
buildings of this refuge home require the plumbing therein to be installed in ac­
cordance with the Cincinnati plumbing ordinance, the provisions of which are in 
some particulars in direct conflict, in regard to construction, quality of materials 
and tests, with part four of the Ohio state building code on the subject of sani­
tation. 

The precise question presented is whether the provisions of the state building 
code, with respect to sanitary plumbing, or those of the Cincinnati ordinance, or 
either, apply to the situation at hand. \Vith respect to this question it is evident 
that in ~u far as the provisions of the ordinance of the city of Cincinnati, relating 
to plumbing, are in conflict with the provisions of the state building code, relating 
to the same subject, the provisions of the crdinance must yield to the provisions 
of the state code. This conclusion follows upon consideration of the familiar 
rule that, where the provisions of a state statute and those of a municipal nrdinanc" 
are in conflict, the conflicting provisions of the ordinance are void and of no effect. 
This rule is recognized by the legislature in the enactment of the state building 
code, as appears by section 5 thereof, which has been carried into the General Code 
as section 12600-277, which provides as follows: 

"Nothing herein contained shall be construed to limit the council of 
municipalities from making further and additional regulations, not in con­
flict with any of the provisions in this act contained nor shall the provisions 
o1 this act be construed to modify or repeal any portions of any building 
code adopted by a municipal corporation and now in force which are not 
in direct conflict with the provisions of this act. * * *" 
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Aside from the question just noticed, it is apparent that the provisions of the 
Cincinnati ordinance can have no application by force of their own terms and the 
sanctious therein imposed to buildings erected outside of the municipal limits. The 
provisions of the ordinance with respect to the subject of sanitary plumbing are 
governmental in their nature, rather than proprietary, and as to such regulations it 
is clear that they can have no operation outside of the city limits in the absence 
of express statutory authority giving such regulations extra territorial operation 

City of Coldwater vs. Tucker, 36 llfich. 474. 
Donable vs. Harrisonburg, 104 Va. 533. 
Decker vs. LaCrosse, 99 \Vis. 414. 
Snyder vs. J\Ienasha, 118 Wis. 298. 

Of course, aside from the effective operation of laws governing the situation, 
it would have been entirely competent for the parties to the contract for the con­
struction of the plumbing work in these buildings to accept the provisions of the 

·Cincinnati ordinance as a standard regulating the civil obligations of the parties in 
the execution of· the work under this contract. But it is likewise clear that it was 
not competent for the parties, in the plans and specifications or otherwise in the 
contract, to provide that the plumbing work should be installed according to regu­
lations which arc in conflict with statutory provisions on the subject. 

From the foregoing it is apparent that the plans and specifications for the 
erection of the buildings of this home, calling for the application of the provisions 
of the Cincinnati ordinance as to sanitary plumbing, are of no effect and can afford 
no protection to those installing plumbing in these buildings according to said pro­
visions, in so far as the same are in conflict with provisions of the state code on 
this subject, if the provisions of the state code apply to the buildings in question. 

With respect to this question, I note that the preamble to the building code 
act, found in .part two thereof, under the heading of "Special requirements," pro­
vides as follows (102 0. L., 588; Sec. 12600-1, G. C.) : 

''Under part two which follows, will be found under their respective 
titles, the various classes of buildings covered by this code together with the 
special requirements for their respective design, construction and equipment. 

"The classification of the various buildings will be found under the 
following titles, viz. : 

"Title 1. Theaters and assembly halls. 
''Title 2. Churches. 
"Title 3. School buildings. 
"Title 4. Asylums, hospitals and homes. 
"Title 5. Hotels, lodging houses, apartments and tenement houses. 
"Title 6. Club and lodge buildings. 
"Title 7. Workshops, factories and mercantile establishments. 
"Buildings or parts of buildings used only for the specific purposes men-

tioned under their respective title and classification shall be designed, con­
structed and equipped as called for under all of the sections coming under 
such title and classification. 

"Buildings used for two or more different kinds of occupancy and com­
bining the classifications covered under two or more different titles shall be 
designed, constructed and equipped according to all of the various sections 
of the different titles affecting such building or parts of such building. 
· "The detailed requirements of the above mentioned special require­
ments, together with standard devices will be found in subsequent parts of 
this code." 
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From a consideration of the provisions of this section of the act, just quoted, 
as well as all the provisions of the act as a whole, it is apparent that the general 
scheme of the act was to make specific provisions and special requirements with 
reference to the construction of the particular kinds of buildings designated in the 
preamble or section of the act quoted above, and also to make certain general pro­
visions as to certain other matters of construction and equipment applicable equally 
to all of the kinds of buildings designated in the act. 

Among the general provisions relating to construction and equipment, applying 
to each and all of the kinds of buildings above designated, are those relating to the 
subject of sanitation, found in part four of the act. As to the special requirements 
in construction and equipment, covered by part two of the act, only title 1, cover­
ing the subject of theaters and assembly halls, and title 3, covering school buildings, 
were enacted into the law. It follows, therefore, that the building code as enacted 
makes special requirements with reference to the construction only of theaters, 
assembly halls and school buildings; but with respect to sanitation, which includes 
the matter of plumbing, it makes provisions applicable to each and all of the par­
ticular kinds of buildings before mentioned. Among the buildings particularly 
designated are those of asylums, hospitals and homes; by which latter term is 
meant not private residences but public institutions of the kind here in question. I 
therefore conclude that the building code, in so far as it pertains to and provides 
for the matter of sanitation and plumbing, is applicable to the buildings now in 
process of erectiqn for the boys' refuge home at Glendale, Ohio. 

That the building code in these particulars so applies is to my mind further evi­
denced by section 2 of the act (Sec. 12600-274, G. C.) which provides as follows: 

"It shall be unlawful for any owner or owners, officers, board, com­
mittee or other person to construct, erect, build, equip or cause to be con­
structed, erected, built or equipped any opera house, hall, theater, church, 
schoolhouse, college, academy, seminary, infirmary sanitorium, children's 
home, hospital, medical institute, asylum, memorial building, armory. as­
sembly hall or other building used for the assemblage or betterment of 
people in any municipal corporation, county or township in this state, or to 
make any addition thereto or alteration thereof, except in case of repairs 
for maintenance without affecting the construction, sanitation, safety or 
other vital feature of said building or structure, without complying with 
the requirements and provisions relating thereto contained in this act." 

Though juvenile refuge homes of the kind and character of the one in ques­
tion are not specifically mentioned in this section, the buildings of this home are of 
a kind ,imilar in their use and purpose to some of the institutions specifically named, 
and are to be used for the assemblage anrl betterment of the particular persons 
for whom it is intended; and refuge homes of this kind are, in my opinion, clearly 
within the purview of the penal section above quoted. 

It having been here determined that the state building code, with respect to 
plumbing and other matters of sanitation, applies to the buildings of this par­
ticular institution, it follows, upon the considerations before noted, that all pro­
visions of the ordinance of the city of Cincinnati or in the plans and specifications 
for the erection of said buildings in conflict with the provisions of the state build­
ing code, on the subject of plumbing and sanitation, are void and of no effect. 

The only remaining question suggested by the situation at hand is that concern­
ing the duty of enforcing the provisions of the state code. \Vith respect to this 
question section 1 of the act (Sec. 12600-281. G. C.) provides in part as follows: 
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"It shall be the duty of the state board of health or building inspector 
or commissioner, or health departments of municipalities having building 
or health departments to enforce all the provisions in this act contained, in 
relation and pertaining to sanitary plumbing. But nothing herein contained 
shall be construed to exempt any .other officer or department from the obli­
gation of enforcing all existing Jaws in reference to this act." 

From a consideration of the provisions of this section, it is apparent that what· 
ever questions may be raised respecting the duty of enforcing the provisions of 
the state building code in municipalities having building or health departments, it 
is clear that outside of such municipalities the duty of enforcing the provisions of 
the state building code is cast upon the state board of health. In this connection, 
as before stated, the proper observance of the provisions of the code is secured 
by the sanction of the criminal penalties therein provided for, and this considera­
tion makes it plain that the invocation of these penalties is the only remedy for 
violation of the provisions of this act. 

1290. 

State ex rei. vs. Capital City Dairy Co., 62 0. S., 123, 126. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 

AWARDI1\G OF CONTRACT BY STATE HIGHWAY COM:\IISSIONER IX 
A CASE WHERE THE COU:\TY HAS ~OT CO~TRIBUTED A:t\Y 
PART OF THE COST OF A ROAD I:\1PROVEl\IE.\'T. 

The state highway commissioner in a case where a county is not contributing 
any part of the cost of a road improvement, may award a contract for the cOilstruc­
tion of such an improvement to members of the board of county commissioners as 
individuals, providing bids are advertised for and they are the lowest bidders, ana 
all provisions of the law relating to contracts of that nature are complied with. 

CoLu~rst:s, OHIO, December 11, 1914. 

THE HoN. ]AMES R. :MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of X ovember 11th. 
which reads as follows: 

"I find that the county commissioners of Brown county, Ohio, did not 
make use of the apportionment of the highway fund, to Brown county 
within the statutory time, as required under the provisions of section 1185, 
General Code. Whereupon we proceeded under the provisions of this same 
section to survey, prepare plans and make an estimate of the cost of the con­
struction of a certain inter-county ·highway. 

"\Ve have offered for letting the contract for this construction, wherein 
the state is to pay the entire cost and expense of the improvement. No bids 
were received at this particular letting, and it is onr intention to readver­
tise the work for letting at an early date. Two members of the board of 
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county comm1ss1oners have requested that they be given consideration as 
contractors, and the question confronting us is whether or not we would be 
entitled to award the contract to these two members of the board of county 
commissioners, acting as individuals, should they be the lowest responsible 
bidders." 

Section 1185, of the General Code, as amended, 1913 (103 0. L., p. 449), provides 
for the application by county commissioners on or before January 1st of each year 
for state aid in the construction, maintenance and repair of inter-county highways, 
and that if the county commissioners have not made use of the apportionment of 
the state money allotted to the county on or before the first day of :May succeeding 
the making of the application, the state highway commissioner 

"Shall enter upon and construct, improve, maintain or repair any of the 
inter-county highways or parts thereof of said county, either by contract, 
force account, or in such manner as the state highway commissioner may 
deem for the best interests of the public, paying the full cost and expense 
thereof from the said apportionment of the appropriation to said county so 
unused as aforesaid." 

In a case where the state is paying the whole cost of an improvement, the 
county commissioners are not required to adopt a resolution that the highway be con­
structed under the provisions of the state highway law; they have nothing to do 
with the selection of the road or roads to be improved, nor is it necessary that they 
approve contracts for construction as is the case where the county is contributing 
a portion of the cost. 

Consideration of the various statutes governing your department leads to the con­
clusion, and it is my opinion, that there is nothing to prevent you from awarding 
the contract to the two men who are on the board of county commissioners, pro­
viding they are the lowest bidders, and the requirements of law relating to adver­
tisement for bids, awarding of contracts, and giving of bonds are complied with. 

1291. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 

COUNTY CORONER NOT JUSTIFIED IN HOLDJXG IXQUESTS OVER 
BODIES OF PERSOXS WHO LOST THEIR LIVES IN THE FLOOD 
OF 1913. 

A county coroner is not justified in holding inquests over the bodies of persons 
who lost their lives in the flood of March, 1913, nor to receive fees from the county 
treasury for holding such inquests, unless there was a good reason to believe that 
such persons came to their death by violence or unlawful means. 

CoLUMBUS, OHIO, December 11, 19.14. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GEXTLEMEX :-I have your letter of October 19th, wherein you request an 
opinion upon the question set forth in a letter addressed to you by ~Ir. T. \V. Jones, 
one of your examiners, which letter was enclosed in your communication to me. 
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iiir. Jones states that the coroner of a certain county in this state held inquests 
over the dead bodies of persons who lost their lives in the flood of :\larch 24, 1913, 
for which services he charged and received the statutory fees. :\Ir. Jones inquires 
whether, under these circumstances, the coroner was justified in holding the inquests 
and in drawing from the county treasury fees therefor. 

The authority for a coroner to hold an inquest is found in section 2856, of the 
General Code, which provides: 

"\Vhen informed that the body of a person whose death is supposed to 
have been caused by violence has been found within the county, the coroner 
shall appear forthwith at the place where the body is, issue subpoenas for 
such witnesses as he deems necessary, administer to them the usual oath, 
and proceed to inquire how the deceased came to his death, whether by 
violence from any other person or persons, by whom, whether as principals 
or accessories before or after the fact, and all circumstances relating 
thereto. The testimony of such witnesses shall be reduced to writing, by 
them respectively subscribed, except when stenographically reported by the 
official stenographer of the coroner, and, with the finding and recognizances 
hereinafter mentioned, if any, returned by the coroner to the clerk of the 
court of common pleas of the county. If he deems it necessary, he shall 
cause such witnesses to enter into recognizance, in such sum as may be 
proper, for their appearance at the succeeding term of the court of com­
mon pleas of the county to give testimony concerning the matter. The 
coroner may require any and all such witnesses to give security for their 
attendance, and if they or any of them neglect to comply with his require­
ments, he shall commit such person to the prison of the county, until dis­
charged by due course of law." 

Section 2857, of the General Code, provides: 

"The coroner shall draw up and subscribe his finding of facts in writ­
ing. If he finds that the deceased came to his or her death by force or vio­
lence, and by any other person or persons, so charged, and there present, 
he shall arrest such person or persons, and convey him or them imme­
diately before a proper officer for examination according to law. If such 
persons, or any of them, are not present, the coroner forthwith shall inform 
one or more justices of the peace, and the prosecuting attorney, if within 
the county, of the facts so found, in order that the persons may be imme­
diately dealt with according to law." 

Before the codification of 1910 these sections were known as sections 1221 and 
1222 of the Revised Statutes. They were construed in State ex rei. vs. Bellows, 62 
Ohio St. 307, as 

"\Vithin the meaning of section 1221, Revised Statutes, providing for 
inquests by the coroner, a dead body 'is found within the county' when it 
is ascertained to be in the county; and death is supposed to have been 
caused by violence whenever the coroner from observation or information 
has substantial reason for believing or surmising that death was caused by 
unlawful means." (Syl.) 

After quoting from the foregoing sections the court on page 310, says: 

"It is thus indicated that the inquest is intended to aid in the detection 
of crimes and in the punishment of those who perpetrate them. Construed 
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with this purpose in view, and with reference to their natural meaning, the 
sense in which the words and phrases of the statutes are used should not be 
the subject of serious doubt. A death 'caused by violence' is a death caused 
b:y unlawful means, such as usually call for the pwzishmellt of those who 
employ them. A body 'is found' within the county when it is ascertained by 
any means that it is in the county. 'Death is supposed to have been caused 
by violence' whenever from such observation as he may be able to make, and 
from such information as may come to him, the coroner is for reasons of 
substance led to surmise or think that the death has been so caused. 

"It is the duty of the coroner to hold an inquest and to perform the 
other duties enjoined upon him by these sections of the statute whenever a 
dead body is found within his county and he knows or may reasonably be­
lieve that death was caused by unlawful means. For such service he is 
entitled to the compensation which the defendants propose to pay." 

The court then approves the opinion of the circuit court in the same case, as 
reported in 8 Circuit Decisions, 376. The syllabus in the circuit court report reads: 

"Meaning of the words 'found' and 'violence' as used in section 1221, Re­
vised Statutes: 

"The word 'found' in this section is jurisdictional, and means being 
present in the county. 'Violence' means the unlawful use of physical force or 
other agency to cause death. It does not include mere accidmt or casualty. 

"The coroner is authorized and required to hold an inquest upon a dead 
body lying in his county, when he knows, or has reason to suppose, the death 
was caused by unlawful means." 

On pages 378 and 379- of the opinion Shearer, C. ]., says : 

"Of course, it is not in every case of death from unknown causes that 
the coroner would be authorized to hold an inquest, but if he knows, or has 
reasonable ground to believe, the death was the result of violence, or 
unlawful means, the coroner not only may, but is required to hold an in­
quest. Violence, i11 the sense used in the statute, means force unlawfully 
exercised, as distinguished from mere accident or casualty. 

"\Ve are, therefore, of the opinion that where a person has come to his 
death by violence, as hereinbefore defined, whether in the presence of third 
persons or not, it is the duty of the coroner to hold an inquest, not only to 
ascertain the cause of the death, but whether a crime has been committed, 
who the perpetrator is, and to secure and preserve the evidence to the end 
that justice may not be defeated. 

"The word 'supposed' in the statute does not necessarily imply doubt, 
uncertainty or ignorance of the cause of the death. It is broad enough 
to include both suspicion and knowledge. If the. coroner either knows or 
suspects the death to have been by violence, he may act." 

By virtue of section 2856, General Code, above quoted, the coroner is author­
ized to hold an inquest O\'er the body of a person "whose death is supposed to have 
been caused by violence;" and the court, in State vs. Bellows, supra, says: "A death 
caused by violence is a death caused by unlawful means, such as usually call for 
punishment of those who employ them." 

The coroner, therefore, can only hold an inquest when he knows or has reason­
able grounds for believing that death has been caused by violence, by the use of 
unlawful means, as defined in the Bellows case, supra. 
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I am, therefore, of the opinion that said coroner had no legal right to hold in­
quests over the bodies of persons whose death was caused by the 1Iarch, 1913, 
flood, unless there was good reason to believe that such persons came to their 
death by reason of violence that would call for the punishment of those who 
employed it. Death by accidental drowning in that flood certainly would not he 
death caused by violence, so as to justify the coroner in holding an inquest. In 
such cases the coroner was without right or authority in law to hold an inquest or 
to receive from the county treasury the fees w charged therefor. 

1292. 

Very truly yors, 
TIMOTHY s. HOGAN, 

A ttomey General. 

J 
AUTHORITY OF THE AGRICULTURAL CO:.niiSSIO::--.J OF OHIO 1;'0 

TAKE MEANS OF EXTER11INATING RABBITS FOR THE PURPOSE 
OF PREVEXTIXG THE SPH.EAD OF CONTAGIOUS DISEASES 
AJ\IONG LIVE STOCK .. 

Under the pro·visions of section 30 of the act of April 15th, 1913, creating an 
agricultural commission of Ohio, the commission is gi<Nil express authority to use 
all proper means to prevent the spread or infection of co11tagious diseases among 
live stock, a11d under this delegated authority it has the authority to make all such 
rules a11d orders having any relation to the authori::ed e11d to be attai11ed. 

1¥here rabbits are now or may become an age11cy in a11y degree in the spread 
of the hoof a11d u~outh disease, the board may lawfully take such measures as will 
sewre relief from such da11ger. 

CoLu~mus, OHio, December 11, 1914. 

The Agricultural Commissioll of Ohio, Colulllbus, Ohio. 

GENTLEMEN :-::\·Iy opinion is asked with respect to a condition rising out of 
the fact that during the hunting season which is now about to close, the hunting 
and killing of rabbits has been prevented in large part by the precautionary order 
of your commission prohibiting hunting on account of the existence of the hoof 
and mouth disease in cattle and other live stock. 

As I understand it, the quarantine_ heretofore established has been entirely 
lifted in a large number of the counties, and that in other counties now subject to 
absolute or qualified quarantine. a large amount of free territory as far as the 
question of hunting is concerned has been declarer!. The question presented is· 
what, if anything, your commi<sion may do in order to secure the destruction of 
rabbits in this free territory in order to prevent such rabbits from becoming an 
agency in the spread of this disease either now or in the immediate future. 

In answer to this it seems obvious that your power to take measures for the 
destruction of rabbits which may become a menace on the reason above stated 
rests upon the same ground which authorized your board to prohibit promiscuous 
hunting. By section 30 of the act of April 15th, 1913, creating the agricultural com­
mission of Ohio, this commission is empowered to use all proper means in the 
prevention of the spread of dangerously infections and contagious diseases among 
domestic animals and providing for the extermination of such diseases. Your com­
mission is an administrative body, and as such it has no power. to make laws, nor 
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is it within the power of the legislature to delegate to this commission any power 
to make laws. By the section above noted, however, the commission is given ex­
press authority to t:~e all proper means to prevent the spread of infectious and 
contagious diseases among live stock, and under this delegated authority it has the 
authority to make all such rules and orders having any relation to the authorized end 
to be attained, and if rabbits are now or may become an agency in any degree in the 
spread of the existing hoof and mouth disease. or in preventing or retarding its ex­
termination, an order to your board contemplating and providing for the destruc­
tion of rabbits would be an order having proper relation to the end in view, and 
for this purpose it is my opinion your board may lawfully take such measures as will 
secure the result desired. 

1293. 

Very truly yours, 
TnroTHY S. HoGAN, 

A ttonzey General. 

IXDUSTRIAL CO:\niiSSIOX OF OHI0-::\0 AUTHORITY TO HOLD AX 
APPLICATIOX FOR AX AWARD BARRED BY C01IPR0:\1ISE WHERE 
THE COX TRACT OF RELEASE WAS FOR A LESS SU:\I THAN THAT 
TO WHICH THE DfPLOYE WAS EXTITLED UXDER SAID ACT. 

The Industrial Commissio11 of Ohio has 110 jurisdiction or authority to hold. 
that an application for award has been barred b:~• a compromise a11d release mtered 
i11to subseque11t to the filing of such application betwce11 the employer a11d his 
employe, who has bee11 i11jured in the course of his employment, wizen such claim for 
award has bem made by the i11jrtred emplo_ve 1t11der section 27 of the workmen's 
comf'el!satiOil act; such co11tract of release bei11g for a less· sum than that to which 
the em,bloye was entitled 1111der said act. 

Couamus, 0Hro, December 12, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GEXTLH!EN :-Under date of December 1st, 1914, you write that a claim ha:> 
been filed with your commission, under the provisions of section 27 of the work­
men's compensation act, by an employe against his employer, for the determination 
of the amount of compensation to which he is entitled by reason of an injury sus­
tained by him on June 23d, I914. 

It seems that after filing the claim, the applicant on December 18th, 1914, signed 
a release prepared and presented to him by the employer against whom he claimed 
compensation, releasing ~uch employer from any or all claims for damages and the 
payment of medical services rendered in connection with and growing out of the 
accident. The amount of compensation to which applicant would be entitled undt:r 
the law would exceed the amount which he received from the company. The ques­
tion is whether the release ~igned by the applicant is a bar to the award to him of 
compensation to which he would be entitled under the provisions of section 27 of the 
workmen's compen<ation act. As the form of release is not presented, I am unable 
to answer the question as to whether it covers the release of claims made under the 
workmen's compensation act, and therefore, shall assume that it was so drafted as 
to constitute a waiver of such claim provided a contract of that sort would be 
valid. 
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This reduces the question to the determination of whether an employer has the 
right to contract with his employe to release such employer from the claim for award 
which is pending before the industrial commission. 

An examination of the act and its history will show that one of its purposes 
was to render the payment of compensation certain to those who were injured in 
the course of their employment, and to obviate unconscionable advantage of employes 
being taken by their employers. This object would not be subserved if contracts 
such as the one here referred to were permissible, and the act should not be con­
strued so as to authorize such violation of its spirit if there .is to be found therein 
language justifying a contrary interpretation. In other words, statutes of this 
character should be liberally construed in favor of the employe, and the broad, 
humanitarian purpose which they are designed to accomplish. 

Section 27, which is referred to in your inquiry, provides in substance that when 
an employer is not insured in the state fund his employe may, in lieu of action 
for damages, file an application for compensation with the board of awards (now 
the industrial commission), wherei.tpon the board shall bear and determine the appli­
cation in the same maner as other claims before the board. It shall ascertain and 
determine the amount due the injured employe, and in case of the failure of the 
employer to pay the award within ten days after receiving notice thereof, an action 
shall be instituted by the general on behalf of the injured employe to recover the 
amount found due the employe, the amount of compensation to be a liquidated 
claim for damages. The following language constitutes the concluding sentence of 
this section : 

"Any suit, action or proceeding brought against any employer, under 
the provisions of this section, may be compromised by the board, or such 
suit, action or proceeding may be prosecuted to final judgment as in the 
discretion of the board may best subserve the interests of the persons en­
titled to receive such compensation." 

This language shows it to be the clear purpose of the act to preclude compro­
mise between the employer and employe, without the approval of the board. While 
the quoted sentence may be said to be applicable after action has been instituted 
by the attorn~y general, nevertheless, it indicates the intent of the statute. Further­
more, when the claim is filed with the commission, it has sole jurisdiction over 
the same and any agreement for the purpose of barring it of the right to make an 
award should be subject to its approval. The practical- effect of this section is to 
place the employer who is not insured on a parity with him who is insured in so 
far as the rights of the injured employe are concerned, in that the latter is allowed 
compensation on the same theory as if the employer had contributed to the state 
fund; the only distinction being that in ·the one case the compensation is paid 
from the state insurance fund, and in the other directly by the employer. There­
fore, it would seem that any attempt to reduce the amount by compromise would be 
without consideration and therefore voidable unless it could be shown that the em­
ployer had a defense before the commission, which would only be in the event that 
the injury did not occur in the course of employment, that it was purposely self­
inflicted, or that the employer or employe did not come within the purview of the 
workmen's compensation act. Of course it would be immaterial whether or not 
these defenses wtre meritorious if they were advanced in good faith, in so far 
as the question in consideration is concerned. This question, however, is one that 
I do not regard as essential to a determination of your inquiry. 

Recurring again to the original discussion, I desire to call your attention to the 
fact that after the employe elects it is provided that the board shall hear and de-
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termine the application and ascertain the amount of compensation which shall con­
stitute a liquidated claim for damages. The only qualification Is that the applica­
tion shall be heard and determined in like manner as other claims before the board. 
\Vhen such claims are made the only duty of the board is to decide whether the 
premiums have l•een paid, and whether the employe has been injured in the course 
of his onploymt-nt, and whether such injury has not been purposely self-inflicted. 
Applying this to section 27 it will be readily seen that the only question for the 
board is that above stated. There is no provi~ion vesting it with jurisdiction to de­
termine whether the claim has been barred. The board is to hear and determine 
the application and decide it in the same 11W1Wer as other claims: section 27. X o 
compromise, release or bar may be considered by it when such other claims are 
heard, but, on the contrary, as will be shown i11jra, the amount of award must be 
that called for by the law. The employer who is permitted to carry his own in­
surance must pay the amount required by the statute. He cannot relieve himself 
from responsibility by the payment of loss, nor can the industrial commission per­
mit him so to do. Hence, if claims under section 27 must be allowed in like man­
ner, it seems patent that the board of awards has neither ·power, authority, nor jur­
isdiction to decide questions arising under section 27 in a different manner from 
that adopted in the hearing of other applications under the act. The necessary 
corollary to this is that a question such as that submitted would not be within the 
province of your board or commission. 

Subdivision 2 of section 14 co·nstrue·s "the ·terms "employe," "workman" and 
"operative" as meaning 

"every person in the service of any person, firm or corporation, including 
any public service corporation employing five or more workmen regularly 
in the same business, or in or about the same establishment. * * *" 

and section 21 provides that 

"every employe mentioned in subdivision 2 of section 14 hereof, who is in­
jured and the dependents of such as are killed in the course of their em­
ployment -~ * * provided the same was not purposely self-inflicted 
* * '~ shall be entitled to receive either directly from his employer, as 
provided in section 22 hereof, or from the state insurance fund, such com­
pensation * * * as is provided by sections thirty-two to forty in­
clush e of the act." 

·These sections indicate the manifest policy of the act to afford compensation 
ander the act to all employes of all employers of the class named, the evident 
theory being that all such employers would comply with the law and insure in the 
state fund or carry their own insurance as allowed by the statute. Those who 
obeyed the law could not compromise, and if they carried their own insurance could 
not legally provirle for the payment of less compensation than that paid out of the 
state fund to employes of those who contributed to the state fund. See sections 22 
and 25. Can it be said to comport with sound public policy to permit one who dis­
obeys the law by failing to insure, to do that which one who complies with the 
law is 11ot permitted to do, thus penalizing obedience to law and rewarding viola­
tion of it? To state the question is to answer it in the negative. 

Under secti<m 54 contracts to indemnify employers from loss or damage on ac­
count of injuries to their employes shall be void unless they provide for payment 
to the injured employe of such compensation as is provided by the act. This re­
veals intent to secure to the employe the amount required to be paid by the 
statute. 
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All of the foregoing is in harmony with the first sentence of section 47 which 
contains the following language: 

":t\o agreement by an employe to waive his rights to compensation under 
this act shall be valid." 

While this section may be said to have reference to agreements made prior to 
the injury, nevertheless, it seems to add force to the theory which I have taken of 
the law to the effect that it should not be read so as to justify the release of 
legitimate claims through an agreement entered into between the employer and the 
employe by virtue of which the latter receives less than he would have been en­
titled to under the statute. Any other construction would result, as I have be­
fore suggested, in the object of the statute being nullified, and its purpose ignored. 
Therefore, I am of the opinion that your commission is authorized to consider 
this case and make such order as you deem proper in the premises, on the theory 
that the release spoken of is no bar to the right of the injured employe to receive 
compensation in the manner provided by section 27. 

1294. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DUTY OF THE BOARD OF EDUCATION IN REFERENCE TO PROVIDING 
RELIEF FOR BOYS UNDER FIFTEEN YEARS OF AGE AND GIRLS 
UNDER SIXTEEN YEARS OF AGE WHO ARE UNABLE TO SUPPORT 
THEMSELVES AND STAY IN SCHOOL. 

It is the duty of the board of educatio11 to provide for relief out of its con­
tingent fund for any boy under fifteen years of age and any girl under sixteen 
years uf age, who is wzable to attend school because absolutely required to work 
at home or elsewhere in order to support himself or herself or help to support or 
care for others who are unable to support or care for themselves, upon the report 
<Jf the truant officer that he is satisfied of such necessity. 

CoLUMBUS, OHIO, December 12, 1914. 

HoN. Gw. J. CAREW, City Solicitor, Youngstown, Ohio. 

DEAR SIR:-Under date of November 6, 1914, you submitted for an official 
opinion thereon the following inquiry: 

"A dispute has arisen in this city between the board of charities and the 
board of education as to the construction of section 7777 of the General 
Code, which provides for relief to children of school age in order to facilitate 
their attendance at school. 

"The board of charities claim that under a proper construction of this 
statute, the school board is required to proYide, out of its contingent fund, nec­
essary relief to children of school age required to work at home or elsewhere 
in order to support themselves or help to support others legally entitled to 
their services who are unable to support or care for themselves, no matter 
what the age of such child may be between the ages of eight and sixteen. 
The board of education contends that they are required to provide for only 
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such children, between the ages of eight and sixteen, as under the existing 
statutes are permitted to work, and that since as the law stands now, no 
boy under sixteen years of age and no girl ·under eighteen years of age is 
permitted to be employed by any person unless they can show schooling cer­
tificates, showing that they have passed the sixth grade, if a boy, and the 
seventh grade, if a girl, there are no children who are entitled to this re­
lief.'' 

Section 7777 of the General Code, referred to in your letter, provides for 
furnishing relief to enable children to attend school, as follows: 

"\Vhen a truant officer is satisfied that a child, compelled to attend 
school by the provisions of this chapter, is unable to do so because abso­
lutely required to work at home or elsewhere in order to support itself or 
help to support or care for others legally entitled to its services who are 
unable to support or care for themselves, such officer must report the case 
to the president of the board of education. Thereupon he shall furnish text 
books free of charge, and such other relief as may be necessary to enable 
the child to attend school for the time each year required by law. The ex­
penses incident to furnishing books and relief must be paid from the con­
tingent funds of the school district. Such child shall not be considered or 
declared a pauper by reason of the acceptance of the relief herein provided 
for. If the child, or its parents or guardian, refuses or neglects to take ad­
vantage of the provisions thus made for its instruction, it may be committed 
to a children's home or a juvenile reformatory, as provided for in the next 
three preceding sections." 

The above quoted section comes under the section of the General Code entitled 
"Compulsory education." 

Section 7765 provides for age and schooling certificates for girls and boys who 
are employed, as follows : 

"No child under sixteen years of age shall be employed or be in the 
employment of any person, company or corporation during the school term 
and while the public schools are in session, unless such child presents to such 
person, company or corporation an age and schooling certificate herein pro­
vided for as a condition of employment, who shall keep the same on file for 
inspection by the truant officer or officers of the department of workshops 
ami factories." 

Section 7766 of the General Code provides in substance by whom such age 
and schooling certificates shall be approved and what such certificates shall con­
tain. 

The last two mentioned sections, to wi~, 7765 and 7766, relate merely to the 
matter of permitting school children ·to work or be employed, and specifies the 
method whereby they may be so permitted to work or be employed. 

Section 7777 supra, in effect provides that when a truant officer is satisfied 
that a child, compelled to attend school by the provisions of this chapter, is unable 

• to do so because absolutely required to work at home or elsewhere in order to 
support itself or care for others legally entitled to its services who are unable to 
support or care for themselves, such officer must report the case to the president 
of the board of education, etc. 

The term "absolutely required" as employed in said section, is used in the 
sense of necessity or want. That is to say, when a child is unable to attend school 

l:i-Yol. II-A. G. 
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because he is absolutely wanted or required, or it is absolutely necessary for him, · 
to work at home or elsewhere in order to support himself or help to support or 
care for others who are unable to support or care for themselves-if this condi­
tion of necessity, want or need exists in the child's home, and his services there­
fore are required at home, then, within the meaning of the terms employed in 
section 7777, supra, such child is entitled to relief under said section. There is all 
the more reason for taking this view of the provisions contained in said section, 
when you consider that in every instance no boy under sixteen years of age and 
no girl under eighteen years of age, is permitted to be employed by any person 
unless they can acquire an age and schooling certificate showing that they have passed 
the sixth grade, if a boy, and the seventh grade if a girl. In other words. boys 
and girls are now barred from employment unless they can acquire an age and 
schooling certificate as provided for in sections 7765 and 7766, supra. Section 7777 
supra, provides in substance that after the report has been made to the president 
of the board of education by the truant officer, thereupon such president shall fur­
nish text books free of charge and such other relief as may be necessary to enable 
the child to attend school for the time each year required by law, such expenses 
incident thereto to be paid from the contingent fund of the school district. This 
duty is clearly imposed upon the president of the board, when the situation arises 
that a child is absolutely required, needed, or it is absolutely necessary for such 
child to work at home or elsewhere in order to support itself or help to support 
or care for others legally entitled to its services, etc. 

Section 12981 of the General Code provides that whoever, being an officer, 
teacher, principal or other person, neglects to perform a duty imposed upon him 
in relation to enforcing the laws providing for compulsory education, shall be pun-
ished as follows: · . 

"Whoever, being an officer, principal, teacher, or other person, neglects 
to perform a duty imposed upon him by the laws relating to compulsory edu­
cation or employment of minors, for which a specific penalty is not provided 
by law, shall be fined not less than twenty-five dollars nor more than fifty 
dollars for each offense." 

For the foregoing reasons, I am of the opinion that it is the duty of the board 
of education to provide relief out of its contingent fund for any boy under fifteen 
years of age and any girl under· sixteen years of age, who is unable to attend school 
because absolutely required to work at home or elsewhere in order to support 
himself or herself or help to support or care for others legally entitled to his or 
her service who are unable to support or care for themselves, upon the report of 
the truan~ officer that he is satisfied of such necessity. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 



ATTORNEY GENERAL. 1539 

1295. 

POWERS AXD DUTIES OF DISTRICT ASSESSORS IX IXCREASIXG OR 
REDUCJXG TAX VALUATIOXS-BOARD OF CO:\-IPLAINTS-POWER 
AXD DUTIES OF BOARD OF CO:\IPLAIXTS IX IXCREASIXG OR DE­
CREASIXG TAX VALUATIOX-POWER OF STATE TAX CO~DIIS­
SIOX. 

1. A district assessor, acti11g under section 5401, General Code, and exercising 
the powers and duties formerly vested in the county auditor by said section, may 
11ot reduce valuations for previous years; but if i1t the course of the investigation 
of a retz!ra 011 the current duplicate, he is Jatisfied that a reductio11 ought to be 
made, he may make such reduction, with the consent of the auditor of state, unless 
the board of comtlaints has acted upon the same matter. 

2. A taxpayer who fails to appeal to the board of complaints, may, neverthe­
less, b.e the bmeficiary of a reductio11 in valuation made by the district assessof' 
under sectio11 5401, General Code, but is without other means of relief, judicial or 
otherwise. 

3. Where the board of complailzts has acted upon a complaint made to it by a 
taxpayer, and the taxpayer is not satisfied with its decision, but fails within thirty 
days of its decision to perfect an appeal to the commission, no relief can be afforded 
to him uuder section 5401, General Code, nor can the tax commission entertain an 
appeal from the decisio11 of the board of complaints; in short, a taxpayer ca11 have 
110 relief whatever under such circumstances. 

4. The substance of section 5401, General Code, is still i1t effect, and the district 
assessor may exercise the powers and duties formerly imposed by that section upon 
the couuty auditor, notwithstanding the seeming inconsistency of having the district 
assessor review and correct his own action. 

5. The tax lDmmission is not substituted for the auditor of state wzder section 
5401, Geueral Code. 

6. Section 5401 does not apply to the correction of real property valuations. 
7. The tax wmmission has no power to grant relief in individual cases other 

than through a11 appeal from the decision of a board of complaints. 

CoLUMBUS, OHIO, December 14, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of October 26th, requesting 

my opinion upon the following questions: . 

"1. Can a taxpayer whose property has been listed and carried on the 
duplicates in past years and the triplicate for the current year now receive 
any relief from the said valuation under section 5401, General Code? 

"2. Can any relief be had by a taxpayer who failed to appeal to the 
district board of complaints? 

'"3. Is a person who failed to file an appeal within the thirty days from 
the date of decision of the board of complaints estopped from any further 
relief than that granted by that board? 

"4. Do the provisions of the \Varnes law operate a repeal by implica-:. 
tion of section 5401, in that it would be a reviewing of a matter which had 
already been passed upon by the district assessor when he certifies the ab­
stract of the county to the tax commission or transmits the duplicate to the 
county auditor?" 
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Your questions arise out of a seeming incongruity, apparent on the face of the 
statutes providing for the machinery of the assessment of pet·sonal property for 
taxation. Said statutes are as follows: 

"Section 4 of the Warnes law, so-called, 103 Ohio Laws, 787. The dis­
trict assessor shall, annually under the direction and supervision of the tax 
commission, list and value for taxation all real and personal property sub­
ject to taxation in the county constituting his assessment district, except as 
otherwise provided by law. * * * Wherever in the General Code, ex­
cepting in (certain sections) the words 'assessor' * * * are used, the 
same shall be deemed to mean the district assessor * * • and the of­
fices held by such officers shall be deemed to be and are hereby abolished. 
The district assessor or his deputy shall, unless otherwise provided by law, 
perform or cause to be performed all the duties, exercise all the powers 
and be subject to all the liabi!ities and penalties devolved, conferred or im­
posed by .law upon such officers." 

Section 7 of said act: 

"On or before the first Monday of July, annually, the district assessor 
shall compile and make up * * * separate lists of the names of the sev­
eral persons * * * in whose names real or personal property has been 
listed in each * * * district in his assessment district, placing separately 
* * * opposite each name * * * the aggregate value of the personal 
property as listed therein and revised by him * * *. Such lists shall be 
prepared in triplicate. On or before the first Monday in September in each 
year the district assessor shall correct such lists in accordance with the 
additions and deductions ordered by the tax commission of Ohio and by 
the board of complaints and shall certify and deliver two c~pies thereof to 
the county auditor. The copies delivered to the county auditor shall consti­
tute the auditor's tax list and treasurer's duplicate of real and personal 
property for the current year. * * *" 

Section 9 of said act: 

"'Before making out and compiling the tax lists and duplicate the as­
sessor shall examine and revise the statements and returns of all property, 
both real and personal, to see that the valuations thereof are equal and uni­
form throughout the assessment district, and that all property and each and 
every class, kind or description thereof, is valued for taxation through his 
district at its full and true value in money. If he finds any statement or re­
tum to be erroneous, either in the amount of property listed in the name of 
of any person, company, firm, partnership, association or corporation, or in 
the ~~aluation of any item or items thereof, he shall correct such statement or 
return." 

Section 14 of said act: 

"It shall be the duty of the board of complaints to hear all complaints 
relating to the assessment of both real and personal property. It shall have 
power to lower or raise the assessments of all property submitted to it for 
review, or it may order a reassessment by the original assessing officer. At 
any hearing before the board, the assessing officer may appear to defend 
his assessments. Either party may appeal to the tax commission of Ohio 
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from the decision of the board. If the board has reason to believe or is in­
formed that any propert}' subject to taxation in its assessmellt district has 
been omitted from the tax list, or has been improperly ·mlued or assessed, 
it shall notify the district assessor to thai effect and furnish him allJ' facts 
a11d iuformafion within its k1zo<dedge bearing tlzeron." 

Section 18 of said act : 

''The district board of complaints shall have power to mvestigate all 
complaints against assessments on the tax list, with respect to the amount 
of property listed as well as with respect to the valuation at which the same 
is listed. The power of the board shall extend to all cases in which real 
estate or personal property has been assessed for taxation for the current 
y.ear, alld to addition and corrections made during the 11ext preceding ::;ear 
to the tax lists of previous years, but not to assessments, additiolls or cor­
rections made b;y the tax coinmission of Ohio." 

Section 21 of said act: 

"On or before the first day of July, annually, the district assessor shall 
give ten days' notice, * * * that the tax lists for the current year have 
been completed and are open for public- inspection in his office, and that com­
plaints against any valuation or assessment * * * will be heard by the 
district board of complaints. * * *" 

Section 24 of said act: 

"Complaints against any valuation or assessment on the tax list for the 
current year may be filed with the county auditor before the meeting of the 
district board of complaints or thereafter during its session. Any taxpayer 
may file such complaint as to the valuation or assessment of his own or 
other's property, and tht: county commissioners, the prosecuting attorney, 
county auditor, county treasurer or any board of township trustees, any 
board of education, mayor or council of any municipal corporation in the 
county shall have the right to file such a complaint." 

Section 25 of said act : 

"The county auditor shall lay before the district board of complaints 
all complaints filed with him. The board shall investigate all such com­
plaints and may increase or decrease any valuation or correct any assess­
ment complained of, and no other." 

Section 27 of said act: 

"The district board of complaints shall not increase any valuation com­
plained of without giving reasonable notice to the person in whose name 
the property affected thereby is listed, and affording him an opportunity to 
be heard. * * *" 

Section 29 of said act: 

"The district board of complaints shall certify its action to the district 
assessor, who shall correct the tax lists and duplicates according to the de-
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ductions and additions ordered by the board, in the manner provided for by 
law for making corrections thereof. If the tax list and duplicate haye. been 
delivered to the county auditor, the district assessor shall certify such cor­
rections to him and he shall enter such corrections on his tax list and the 
treasurer's duplicate." 

Section 31 of said act: 

"An appeal from the decision of a district board of complaints may be 
taken to the tax commission of Ohio, within thirty days after the decision 
of such board, by the district assessor, or by any complainant, as provided 
in section twenty-four of this act. Such appeal shall be taken by written 
notice to that effect filed with the tax commission and with the county 
auditor, who shall thereupon certify to the commission a copy of the record 
of the board of complaints, pertaining to the original complaint, together 
with the minutes thereof, and all evidence, documentary or otherwise, offered 
in connection therewith. Upon receipt of notice of appeal, the county auditor 
shall notify all parties interested, and shall file proof of such notice with 
the tax commission of Ohio." 

The foregoing sections lead to the following general statements: 
The district assessor is the assessing officer (section 4). He is also the 

equalizing officer (section 9), and as such he is presumed to examine each statement 
or return of property to see that the amount and valuation thereof is correct be­
fore completing his work in that capacity .. The completion of his work as an as­
sessing and as an equalizing officer is to take place on the first of July, and does 
take pbce in contemplation of law when he has made up ·his tax list (section 7) 
and given public notice that the same is complete (section 21). The board of 
complaints is primarily the reviewing board, before which all complaints of tax­
payers and public officers are to come. It is a tribunal in which the district as­
sessor may appear, so to speak, as the adversary of any complainant. It is given 
ample power to grant relief against the action of the district assessor. 

Nevertheless, on the face of the above statutes as they stand, without con­
sidering any other statutes, it appears that rhe power of the district assessor as an 
assessing officer if. not wholly at an end when he has completed his work by making 
up his tax lists and duplicates and giving notice thereof; and that the power to 
make chaQgeS in valuations does not from that date forth in an assessing year reside 
exclusively in the board of complaints; for it is provided by section 14 that the 
board of complaints may order a reassessment by the original assessing officer and 
that the same board shall notify the assessor of the omission of any property from 
the tax lists, or of the improper valuation or assessment of any property, when 
knowledge of such fact comes to its notice. The meaning of this last provision is 
not exactly clear, in the light of the fact that· the board of complaints has power 
to act upon its own initiative in the increase or reduction of any valuation on the 
tax list or the listed amount of taxable property thereon (section 28). If there 
is an explanation it is found, I think, in the supposition, which the legislative his­
tory will bear out, that the original draft of the measure from which the above 
sections are quoted did not provide for action by the board of complaints on its 
own initiative; so that, if the board of complaints should acquire knowledge of an 
erroneous assessment otherwise than through a direct complaint, it was the inten­
tion of the original bill that that knowledge should be imparted to the district 
assessor, who was to make the necessary assessment. As the law is actually 
passed, however, there is conflict at this point. 

Of :similar import is section 65 of the act above referred to, which provides 
as follO\~s: 
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"\\'hen the district board of complaints discovers or has its attention 
called to the fact that in the current year or in any year since the year 1910 
any taxable land, building, structure, improvement, minerals, mineral rights 
or personal r,roperty in the county, has e~caped taxation or has been listed 
for taxation at less than its true value iu money, it shall forthwith notify 
the district assessor of such fact. The district assessor shall make such in­
quiries and corrections as he is authorized and required to make by law in 
other cases in which real or personal property has escaped taxation, or has 
been improperly listed or valued for taxation." 

At the risk of anticipating, I may state here that I think that this section, and 
especially the last sentence thereof, constitutes sufficient foundation for the con­
clusion that section 5401 of the General Code, as affected by "other provisions of 
the \Varnes law, was not repealed by implication, as inquired about in your fourth 
question. 

I need not refer to section 64 of the \Varnes law, which gives to the district 
assessor authority to correct clerical errors in the valuation of personal property 
after the tax list and duplicate has been made up, for the reason that I have as­
sumed that your inquiries do not relate to errors of this sort. 

So far, then, certain inconsistencies do appear in the Warnes law, but the sup­
posed inconsistency to which your inquiries more particularly relate is disclosed 
by the following provisions of that law, and of the General Code as affected 
thereby: 

Section 5 of the Warnes law, 103 0. L., 788: 

"* * * whenever the county auditor is by any existing provision of 
law charged with any duty or vested with any power * * * in listing 
and valuing any property which has been omitted from the tax list, or in 
correcting any returns or statements of property for taxation, either with 
respect to its valuation or amount, such duty shall devolve upon and be per­
formed by the district assessor, and such power shall vest in him and be 
exercised by him; provided, that if the county auditor has reason to be­
lie\'e or is informed that any property subject to taxation in nis county has 
been omitted from .. the tax list, or has been improperly valued or assessed, 
he shall noti~y the district assessor to that effect, and furnish him any facts 
and information within his knowledge bearing thereon." 

Section 5401 of the General Code provides: 

"The county auditor, if he shall have reason to believe, or is informed 
that a person has in the year nineteen hundred and eleven or in any year 
thereafter, given to the assessor a false statement of the personal property, 
moneys or credits, investments in bonds, stocks, joint stock companies, or 
otherwise, that the assessor has not returned the full amount required to 
be listed in his ward or township, or has omitted or made an erroneous 
return of property, moneys, or credits, investments in bonds, stocks, joint 
stock companies, or otherwise, which are by law subject to taxation, shall 
proceed, in said year nineteen hundred and eleven or in any year thereafter 
at <>ny time before the final settlement with the county treasurer to correct 
the return of the assessor, and charge snch persons on the duplicate with 
the proper amount of taxes. To enable him so to do, he may issue com­
pulsory process, and require the attendance of any persons whom he thinks 
have knowledge of the articles, or value of the personal property, money 
or credits, investment in bonds, stocks, joint stock companies, or otherwise, 
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and examine such persons, on oath, in relation to such statement or return. 
The auditor, in all such cases, shall notify every such person before mak­
ing the entry on the tax list and duplicate, that he may have an opportunity 
of showing that his statement or the return of the assessor was correct. The 
auditor, in all such cases shall file in his office a statement of the facts or 
evidence upon which he made such correction; but, he shall rzot reduce the 
amount returned by the assessor, without the written assent of the auditor 
of state, giv<n on a statemellt of facts submitted by the county auditor." 

It seems to me to be very clear that the general assembly intended that the 
group of powers vested in the county auditor by section 5401 of the General Code 
should be preserved intact and devolved upon the district assessor in his stead; 
in fact, T cannot imagine how the intention could have been made clearer than it 
has been made by the explicit provisions of section 5 of the Warnes law. But as 
if to make the matter sure, section 65 of the same law speaks of the powers of 
"inquiry and correction vested in the district assessor by law"; and aside from the 
provisions of sections 5398 to 5401, inclusive, and related sections, I know of no 
provisions of law which vest in the district assessor such powers as are referred 
to in said section 65. 

I think, therefore, that I am ready to answer your fourth question at this 
point in this opinion by saying that however incongruous the idea of ha,ving the 
district assessor exercising the powers of the auditor, inquiring into and cor­
recting his own acts as an assessing and equalizing officer, may be, such was the 
obvious intention of the legislature. So far from there having been an implied 
repeal of section 5401, there is an express adoption of it by reference-that is, 
the reference is express in all respects save the mere mention of the section num­
ber. In othei: words, the legislature has seen fit to repose 'in one officer the. seem­
ingly inconsistent functions of original assessment and equalization on the one hand 
and revision and correction on the other hand·. But, as we shall see, this meaning 
inconsistency is not a novel one in our tax legislation. 

Another inconsistency which seems to exist lies in the fact that the board of 
complaints has ample power to grant relief to a taxpayer, both agamst overvalua­
tion of his own property and against undervaluation of another's property, as well 
as with respect to the listing of erroneous amounts, yet the district assessor, under 
section 5401, seems to have similar power; so that an instance is presented of 
similar power being vested in two tribunals which might, conceivably, act at the 
same time upon the same subject-matter. 

\Vithout discussing the question as to whether the inconsistency is as great 
as it seems at first blush, I may state now that this feature of our taxation law 
is not a new one by any means. 

I refer the commission to the laws as they existed before the Warnes law was 
passed. So far as they related to the assessment of personal property they pro• 
vided that the original listing should be made through the assessors elected in the· 
different townships and municipal wards in the county. These made their returns 
to the county auditor, whose duty it was to receive them and then to "lay them 
before the annual county board of equalization" (Sec. 5590, General Code, now 
repealed). This annual county board of equalization consisted, for the county 
outside of any city therein, of the county commissioners and county auditor; while 
in cities it was known as the board of review and consisted of three members ap­
pointed by the state board of appraisers and assessors, and the auditor was its 
secretary, subject in all proper respects to the orders of the board. (Sec. 5623, 
General Code, now repealed.) 

Now, under the old scheme of things, when the returns of the assessors were 
laid before the annual county board of equalization or the board of review, as the 
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case might be, it was the duty of the board to equalize such returns, hearing com­
plaints (Sec. 5582, General Code, now repealed) and to go over the lists returned 
by each assessor (Section 5586, General Code, now repealed), with the power to 
add to or deduct from the valuation of personal property, moneys and credits of 
any person returned by the assessor or county auditor, or which may have been 
omitted by them. (Sec. 5591, General Code, now repealed.) 

At the same time, of course, section 5401, as above quoted, with its original 
force ancl effect, was extant. 

Under these provisions the county auditor, as a member of the county board 
of equalization, might directly participate in the finding and determination with 
respect to the amount that should be returned by an individual as his personal 
property, or he might have acted as county auditor, under section 5401, with the 
same effect. There is, therefGre, practically the same inconsistency in the old stat­
utes as is found in the new. Two remedies, at least, exist on the part of the public 
against the taxpayer for the correction of the same wrong, and so far as the in­
ference deducible from the last clause of section 5401 is concerned it would appear 
that under the old law the taxpayer might in a proper case have his assessment 
reduced by the auditor, even though he had failed to go before the board of 
equalization. 

Nor did this situation seemingly creep into the law in an accidental way. Our 
present taxation statutes date from the act of April 5, 1859; and it may be re­
marked that most of the sections of the General Code, as they stood prior to the 
adoption of the Vvarnes law, and as many of them still stand, have not been amended 
in substance or form since the date last mentioned. The act in question will be 
found in 56 Ohio Laws, 175. I call attention to section 34 of that act. It will be 
found, l think, to be almost verbatim the same as present section 5401, General 
Code, with the exception that the limitation to the year 1911 is not, of course, found 
therein. 

In this connection see section 46 of that act, which provided for the annual 
county board of equalization. At that time there were no boards of review. 

It is fair, then, to say that from the inception of our present system of taxa· 
tion practically the same incons-istencies have existed in the machinery of making 
corrections that are found in the present law. In fact, the only difference between 
the present statutes and the old statutes is that the district assessor is substituted 
for the equalizing function of the old annual county board of equalization, and 
the board of complaints is substituted for the reviewing function of that board. 
The old county board of complaints, of which the auditor was a member, was sup­
posed to perform exactly the same functions which the district assessor is required 
to perform by section 9 of the Warnes law, which is the section which really gives 
rise to your que~tion, it being the provision requiring him, before he makes up his 
tax list, to examine the statements and returns and to see that the valuations are 
equal and uniform throughout the district and to correct any statement or return 
if it appears to be erroneous either in the amount of property listed or in the 
valuation of any item or items thereof. If it were not for the imposition of this 
duty on the district assessor, the inconsistency between the functions exercised by 
the district assessor antecedent to the making up of the tax lists and the functions 
which he is authorized _to exercise under section 5401, as adopted by reference, 
would not be so great. · 

It appears, therefore, that this seeming inconsistency, which, as I shall here­
inafter point out, is not so great as it appears to be, has been in one degree or an­
other a feature of our taxing machinery since its inception. Therefore, I cannot 
hold that on account of its existence there has been any implied repeal of section 
5401 or any part thereof through the adoption of the Warnes law. 

:\Iy answer to your fourth question is therefore in the negative. 
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Your first three questions may be considered together. They involve an in­
terpretation of all the provisions of law which have been quoted, and particularly 
of the last clause of section 5401, which, by necessary implication though not di­
rectly, authorize5 the district assessor, exercising the powers formerly possessed 
by the county auditor, to reduce the amount returned by the assessor with the 
written assent of the auditor of state. In my opinion, the implication which ap­
pears here cannot be avoided, and if the district assessor, proceeding in the manner 
and form which the section stipulates, has acquired, so to speak, jurisdiction of 
given returns or statements, and the necessity or propriety of a reduction, rather 
than an increase is made clear to him, he may make such reduction if the written 
assent of the auditor of state is forthcoming. 

In this connection I must point out that section 5401 is not a remedy available 
to the taxpayer as such; it provides for an exparte proceeding on the part of the 
district assessor, the successor of the county auditor in this respect. That official 
does not act on complaint but on his own initiative. In order to move him to 
action it must appear that the assessor (in this case the district assessor himself 
or one of his deputies) "has omitted or made an erroneous return." Though that 
fact may be made to appear to him by informal complaint, yet, the proceeding is 
not of the character of one before the board of complaints and it does not partake 
of the nature of a remedy in the sense that the taxpayer is required to exhaust it 
before receiving relief in the courts. But once the district assessor has deter­
mined to proceed with his inquiry, upon information that an erroneous return has 
been made, he must notify the taxpayer and give him a hearing. He must make 
up a statement of facts, and if ·this statement of facts shows the necessity or pro­
priety of a reduction, rather than an increase, he must transmit the same to the 
auditor of state and secure his consent before such reduction can be made. 

Now, this power can be exercised at any time before· the final settlement in 
August of the year following the year in which the assessment is made. So far 
as express provision in the law is concerned, the failure of the taxpayer to com­
plain to the board of complaints is no bar to the exercise by the district assessor of 
the powers reposed in him by this section. In fact, it could not be a bar; other­
wise, there never could arise an occasion for the exercise of the power to reduce the 
assessment. 

Whether or not the making of the complaint to the board of complaints and 
the failure of that board to afford relief to the taxpayer would be a bar to relief 
by the district assessor, under section 5401, is a question which it is not necessary to 
answer in considering the queries submitted in your letter, and no opinion is ex­
pressed thereon. 
, ·With these considerations in· mind, then, your questions may be answered 
directly. Coming to your first. question I beg to advise that the action of the dis­
trict assessor, under section 540i, relates exclusively to the correction ·of the duplicate 
of the current year and does not apply to corrections for previous years. (Patton 
vs. Bank, 7 N. P. 401.) Corrections for previous years are to be made:: under sec­
tion 5398 and section 5399 of the General Code, neither of which authorizes any 
reduction. The only remedy for reduction on personal property assessments for 
previous years is that found in section 18 of the Warnes law, supra, which gives 
the district board of complaints power to relieve upon complaints against additions 
and corrections made during the next preceding year to the tax lists of previous 
years; and it will be observed that .this power does not extend to assessments on 
duplicates for previous years except such as have been made by way of corrections 
and additions. 

Therefore, answering your_first question, I am of the opinion that a taxpayer, 
whose property has been listed and carried on the duplicate in the past years and · 
on the triplicate for the current year, may receive relief from the valuation for 
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the current year only under section 5401, General Code, provided he has not com­
plained to the board of complaints respecting said valuation; if such a complaint 
has been made to the board of complaints I would be of the opinion that the same 
is a bar to proceedings by the district assessor under section 5401. But, as already 
stated, no final opinion is expressed here upon this point. 

Answering your second question, I beg to advise that in my opinion the tax­
payer who "fails to appeal to the district board of complaints may be relieved by 
the district assessor under sections 5401 of the General Code. This section has been 
held to be mandatory upon the county auditor (when it applied to him), in the 
sense that when informed as to omissions it was his duty to proceed to correct 
them. State ex rei. vs. Crites, 48 0. S., 142. But it is my opinion that the section 
cannot be held to be mandatory with respect to the making of reductions, and 
that in this respect it does not constitute a remedy from the standpoint of the tax­
payer. Therefore, if a taxpayer should fail to make complaint to the board of 
complaints with respect to a valuation on the current tax list, he is not entitled as 
of right to any action on the part of the district assessor under section 5401. If 
the district assessor chooses to reopen the matter of the taxpayer's return, for the 
purpose of correcting it, he may do so, but he need not take such action unless upon 
complaint that property has been omitted from that return, in which event mandamus 
will lie to compel him to make the necessary corrections. So, if a taxpayer fails to 
apply to the board of complaints for a reduction, all other remedies intended for 
his benefit are foreclosed to him, and upon the principles laid down in Mills vs. 
Board of Equalization, 1 C. S. C. R. 566, and other cases of similar import, the tax­
payer's right to question the assessment by injunction proceedings or by resisting 
the collection of the tax is foreclosed. 

In answering your third question I shall assume that some action has been taken 
upon a taxpayer's complaint by a board of complaints, but that the taxpayer is dis­
satisfied with the action of the board and desires further relief. Certainly, such 
relief cannot be obtained through the district assess~r acting under section 5401, 
General Code, for the reason that his function under that section extends only to 
the correction of the returns, and when the returns have been supplanted by the 
determination of the board of complaints any proceedings on the part of the dis­
trict assessor, under section 5401, would be in reality a correction of the work of 
the board of complaints. So that, while I have declined to pass, as a general proposi­
tion, upon the question as to whether a mere appeal to the board precludes action 
under section 5401, I do not hesitate to express an opinion that, where the board 
has actually acted on complaint made to it, the right of the district assessor to act 
under section 5401 in the matter of the assessment thus made by the board of com­
plaints is destroyed. 

Your third question involves consideration of section 31 of the Warnes law, 
as above quoted. This section stipulates that the appeal from the district board of 
complaints to the tax commission shall be made within thirty days after the de­
cision of the board. In my opinion a taxpayer who has allowed thirty days after 
the decision of the board of complaints to elapse has no appeal to the tax commis­
sion therefrom. Not having any remedy by way of moving a district assessor to 
action under section 5401, and his right to an injunction being defeated by reason 
of his failure to exhaust the remedy that was open to him, or his laches in prose­
cuting that remedy, he may have no relief whatever. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attonzey General. 
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ADDENDU::-.t 

Since the above opinion was dictated it lias been stated to me that by your first 
three questions you intended to inquire concerning points that have not been passed 
upon therein, viz. : 

"1. Is the power which section 5401, in terms, vests in the auditor of 
state now vested in the tax commission of Ohio? 

"2. Does section 5401 apply to real property valuation? 
"3. In the cases suggested by your second and third questions may a 

taxpayer, who has neglected to pursue the specific remedies afforded by the 
Warnes law, receive any relief from the tax com111ission ?" 

The first of these three questions involves consideration of section 1465-33 of 
the General Code, which provides in part as follows: 

"All powers, duties and privileges imposed and conferred upon any 
state board, which board was abolished or its powers in whole or in part 
conferred upon the tax commission of Ohio, by an act of the general as­
sembly, passed May 10, 1910, or any power or duty theretofore conferred 
upon any state or county officer or board, which power and duty by such act 
was conferred upon such commission, is hereby imposed and conferred upon 
the commission created by such act. * * *" 

I think it is obvious that this section is a mere adoption by reference of the 
provisions of the prior act therein mentioned, and has no independent force and 
effect of its own save to carry into the act of which it was a part the provisions 
of the earlier act; therefore, we must! turn to the act of May 10, 1910, for an 
answer to the question. That act is found in 101 Ohio Laws, 399. Seeking in 
that act for a provision which would have the effect of transferring, so to speak, 
from the auditor of state to the tax commission, the power to approve reductions 
made by the county auditor under section 5401, General Code, the follo.wing are en­
countered, and their effect in this respect may be considered : 

"Sec. 12. (Designated as section 5456, General Code, but since repealed 
as such.) The commission shall adopt reasonable and proper rules. and 
regulations to govern its proceedings and to regulate the mode and manner 
of ali valuations of real or personal property, apportionments, investiga­
tions, inspections and hearings not otherwise specifically provided for." 

The commission's power to adopt reasonable and proper rules and regulations is 
limited, I think, to the government of the mode and manner of proceedings author­
ized by law and does not extend so far as to authorize the commission, by rule, 
to assume to itself jurisdiction over a given subject-matter which the statutes spe­
cifically confer upon some other officer. 

"Sec. 115. (Designated as section 5542-17, but since repealed as such.) 
All powers, duties and privileges imposed and conferred upon any state 
board, which board is by this act abolished or its powers and duties in whole 
or in part conferred upon this commission, or any power or duty which has 
heretofore been conferred upon any state or county officer or board, which 
power and duty is hereby conferred upon the commission, is hereby imposed 
and conferred upon the commission created by this act; * * *" 
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The auditor of state not being a "state board," it is apparent that the second 
half, so to speak, of the above quoted provision is the only part thereof which 
could be applicable to the situation presented by your question. If the power or 
duty of the auditor of state, under section 5401, is a power or duty which the act 
of ::O.Iay 10, 1910, confers upon the commission, then, the effect of this section is 
to deprive the auditor of state of jurisdiction in the premises and to confer the 
same upon the commission. It is obvious, however, that section 115 of the act of 
1910 does not of itself determine the question, because the act of which it is a part 
must be searched for other provisions which have the effect of conferring upon 
the commission the power or duty which section 5401 formerly at least imposed or 
conferred upon the auditor of state. 

In this connection it may be said generally that many of the powers and duties 
formerly imposed by law upon the auditor of state are expressly vested and im­
posed by 1:he act in the tax commission; thus, the auditor of state was formerly 
required or authorized to instruct the county auditors relative to their duties under 
the taxation laws; while section 81 of the act of 1910 expressly devolved that 
function upon the tax commission; it vested in the commission power to remit 
taxes and penalties illegally assessed and to correct errors on the tax duplicate, 
which function was formerly vested in the auditor of state, who was required in 
certain instances to call to his assistance the governor and the attorney general. 
Upon these express provisions the ~peration of section 115 of the act of 1910 is clear 
and its effect, as already stated, is to deprive the officers formerly exercising such 
functions of the power to exercise them and to impose the same exclusively upon 
the commission. 

In addition to these powers, however, the commission was vested with certain 
functions which were at the time new in our taxation laws. Section 81 of the act 
directed the commission to "see that all laws concerning the valuation and assess­
ment of all classes of property and the collection of taxes thereon are faithfully 
obeyed." I do not think that this function of the commission, taken in connection 
with se•:tion 115 of the act, has any effect tlpon the auditor's power under section 
5401, because it is apparent from the context in section 81 that the function itself 
is to be discharged by the commission by the issuance of "such orders and instruc­
tions ~ * * as will carry into effect the provisions of law relating to taxation." 
The power to issue orders and instructions to a subordinate officer, for the purpos~ 
of seeing that the laws are properly administered, is readily distinguished from the 
power to· approve an act of such an officer with reference to a matter of judgment 
and discretion. 

The same section directs the commission to "require county auditors to place 
upon the tax duplicate any property which may be found to have, for any reason, 
escaped assessment and taxation." 

This power of the commission would have some effect upon section 5401, be­
cause it would authorize the commission to move the auditor to action under sec­
tion 5401 at the very least; indeed, it might have the extreme effect of giving to 
the commission the power to make investigations and corrections such as that 
possessed by the auditor under the section named, and, when read in connection 
with section 115 of the act, to deprive the county auditor of that power. I do not, 
however, believe that this extreme result can be sustained; that is, I think that the 
commission's pov.er in this connection was intended to be merely supplementary 
to that of the county auditor and not to be a substitute for it. My reasons for 
this conclusion will not be stated in full, but the consequence of the opposite con­
clusion may suggest some of them. That consequence would be that the tax com­
mission would have the sole power under the act of 1910 to make inquiries and 
corrections such as were formerly made by the county auditor, and that the county 
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auditor would have no power to do so. As already stated, I do not believe that 
the act of 1910 had such far-reaching effect. Certainly, it was not so interpreted 
in practice. 

Further in this connection, however, it is to be observed that the power of the 
commission to order county auditors to place omitted property on the duplicate is 
not a power that was formerly possessed by the auditor of state, but is a new 
power. Therefore, I do not think that any effect can be claimed for this provision, 
read in connection with section 115 of the act of 1910, such as to divest the auditor 
of state of the power expressly imposed in him by section 5401. 

Another power which the commission had under the act is created by the same 
section, viz., section 81, and is that of raising or lowering the assessed value of 
any real or personal property, to the end that the assessment laws of the state will 
be equitably administered. This action could be taken only upon notice and after 
hearing; it was a power quite separate and distinct from any which had formerly 
been exercised by any state officer; therefore, it could not be regarded as a power 
"which has heretofore been conferred upon any state or county officer or board" 
within the meaning of section 115. 

Now, it might be contended with much force that the spirit of the act of 1910 
was such as to force the conclusion that the legislature intended that all the func­
tions of t!:te state government relative to the assessment of property for taxation 
should be vested in the tax commission; so tliat section 115 should be given a 
liberal construction for the purpose of accomplishing this result; a"nd that when 
the section is given such a construction the result of its application would be that 
the power of the auditor of state under section 5401 is transferred to the commis­
sion. 

Unfortunately, such a vital substantive. thing as a power cannot be taken from 
one officer and vested in another by such a remote inference as this. It would have 
been very easy for the legislature, in passing the act of 1910 and that of 1911, to 
amend section 5401 so as to accomplish this result. So far from doing so, how­
ever, the legislature, on the very same day on which it passed the act of May 10, 
1910, amended section 5401 in other respects and left in it the same language which 
had theretofore been incorporated therein relative to the approval of the auditor 
of state. (101 0. L. 434.) Were there a direct conflict between the provisions of 
amended section· 5401 and any provision of the tax commission act, passed on the 
same day, I would be of the opinion that the latter would prevail, especially in 
view of the {act that section 5401 was not amended in the particular respect of 
which I am speaking; but, as already pointed out, I can find. no such direct con­
flict; so that, in the absence thereof, the re-enactment of section 5401 contem­
poraneously with the passage of the tax commission act of 1910 takes on a con­
siderable degree of significance. 

For all these reasons, then, I am of the opinion that it is the auditor of state 
and not the tax commission whose approval is required under section 5401. 

Answering the second question above mentioned, I may say that section 5401 
clearly relates only to personal property. State ex rei. vs. Akins, 63 0. S. 183. I 
think that the section as a whole clearly discloses the correctness of this conclu­
sion and I" do not believe that it is necessary for me to elaborate my reasons 
therefor. 

The third question above mentioned requires further consideration of the 
Warnes law, so-called. Formerly, as already pointed out, the tax commission had 
the original power to raise or lower the assessed value of any real or personal 
property, first giving notice to interested parties, etc. This power, which first arose 
under section 81 of the act of 1910, was carried into the act of 1911, as section 147, 
and became section 5617-2, General Code. This section, however, was repealed 
expressly by the Warnes law. (See 103 Ohio Laws, 803, section 68.) So that the 
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commtsston no longer has independent power to act upon property valuations. 
\Vhatever action it takes must be under scme specific provision of the statutes 
now in force. 

One set of provisions is, of course, that for appeal from the decision of the 
board of complaints to the tax commission. As observed in the main opinion, the 
right of such an appeal is forfeited by the taxpayer upon failure on his part to 
perfect the same within thirty days after the decision of the board of complaints. 
It woulr! seem reasonable to hold that where the right had been thus forfeited the 
same result could not be attained in some other way; otherwise, there would be no 
reason whatever for inserting the thirty-day limitation in section 31 of the act. 

In like manner, section 5617-4, General Code, has been repealed. This is the 
section providing for the remission of taxes illegally assessed. The evident in­
tention of the \Varnes law is that the sole remedy of the taxpayer for the correc­
tion of errors shall be by application to the board of complaints and appeal from 
its decision to the tax commission. I think this intention is very clearly effected 
by the whole law, and it is not inconsistent therewith to hold that the county auditor 
may incidentally reduce a valuation of personal 'property by proceeding under sec­
tion 5401 ; for, as I have pointed out, section 5401 is not in its essence a taxpayer's 
remedy at all, but rather a remedy of the public as against the taxpayer. 

\Virhout discussing the subject more elaborately, I may say I am clearly of 
the opinion that under the circumstances mentioned in your second and third ques­
tions the tax commission can afford no relief whatever to the taxpayer. 

I have not dealt, however, in answering this question with the subject of re­
assessment power, to make which is expressly preserved by sections 62 and 63 of 
the \Varnes law. The effect of an order for reassessment, however, is to subject 
all property of a given class within a taxing district to such reassessment. I assume 
that your questions relate to individual complaints, where the necessity for reassess­
ment does not exist. Therefore, I do not consider the seemingly difficult question 
as to whether a reassessment may be ordered at any time, or only prior to the com­
mission's approval of the abstract of property; though I should be inclined to the 
view that after the commission has approved the abstract it is too late to order a re­
assessment. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1296. 

SCHOOLS LOCATED AT COUNTY CHILDREN'S HOME-CONTROL OF 
SUCH SCHOOLS PLACED WITH BOARD OF TRUSTEES OF SUCH 
HO~iES-IviEANING OF THE TERM "ORPHANS' ASYLUM" AS USED 
IN SECTION 7676, GENERAL CODE. 

Sections 3085 and 3088, General Code, ·vest the control of schools located at 
county children's .homes in the board of trustees of such homes and they maintain 
control uf the same until such time as schools are established by the respective boards 
of education of the districts wherein such county or orphans' homes are located, 
upon the request of the board of trustees of such homes to such board of educa­
tion to so establish such schools. There is no statutory provision whereby the 
schools of county homes can be brought uniformly under the supervision of the 
boards of education of the respective districts, except that it be done in accordance 
with the provisions of sections 7676 and 7677, General Code, supra. 

Schools in county homes may be established and maintained independently of 
the boards of education of the respective districts wherein such homes are located, 
until such time as such schools may be brought under the control of the boards of 
education of such respective districts by the boards of education establishing schools 
at such homes in accordance with sections 7676 and 7677, General Code, here before 
mentioned. 

The phrase "or orphans' asylum es.tablished by law," as employed in section 
7676, General Code, does not include an institution incorporated for the purpose of 
cari1ig for dependent children, and which is not maintained in any manner by funds 
derived from governmental sources. The phrase "established by law" means those 
children's homes or orphans' asylums which are established and maintained by the 
state or some political subdivision thereof, and cannot be said to apply to institu­
tions incorporated for the purpose ·of caring for dependent children, which are 
privately managed institutions and which do not derive support from the state. 

CoLUMBUs, OHIO, December 14, 1914. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 
DEAR SIR :-Under date of November 6, 1914, you request my opinion as fol­

lows: 

"By section 7676 of the General Code, as amended in April, 1913, 0. L. 
Vol. No. 103, pp. 896, 897, 'the board of education in any district in which 
a children's home or orphan asylum is established by law, when requested 
by the board of trustees of such children's home, when no public school is 
situated reasonably near such home or asylum, shall establish a separate 
school in such home or asylum, so as to ;;fford the children therein, etc., the 
advantages and privileges of a common school education * * *.' 

"Section 7677 of 0. L. Vol 103, supra, states that all schools so estab­
lished in any such home or asylum shall be under the control and manage­
ment of the respective boards of education of the school districts in which 
such homes and institutions are located * * *. 

"What, in your opinion, is the meaning of the phrase as above worded, 
'all schools so established in any such home or asylum, etc.', that is, does 
the control and management of the board of education of the school dis­
trict in which a children's home is located extend to the school in such 
children's home under all conditions, or does it extend only to such children's 
homes as maintain schools which have been established by the board of 
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education at the request of the trustees of the home? In other words, was 
it the intent of the law to place the schools in all county homes under the 
supervision of the boards of education of their respective districts, or was 
it the intention to make such supervision possible only in those cases where 
the boards of education of the districts had established such schools at the 
request of the board of trustees? 

"If the latter is the interpretation, can you find any other way whereby 
the schools of county homes can be uniformly brought under the supervision 
of the boards of education of their respective districts? 

"Is there, in your opinion, under present statutes, authority whereby 
schools in county homes may be established and maintained by the trustees 
independently of the boards of education of the school districts in which 
such homes are located? That is, does section 3088, G. C., as amended in 
April, 1913, and found in 0. L. Vol. 103, p. 890, give the trustees power to 
maintain a school in the home independently of the board of education of 
the district, as to establishment of the school and as to supervision and man­
agement after it is so established? 

"Or, in other words, we seek to inquire whether the recently enacted 
school code does not place the inm.ates of the county children's homes of 
Ohio under the same scheme of county supervision as for other children 
who are educated at public expense? If this is not the case upon what sec­
tions of the law do you base the exemption from the application of the gen­
eral school laws? 

''In some sections of the General Code relating to children's homes oc­
curs the expression 'or orphans' asylum .established by law.' Does such ex­
pression include an institution incorporated for the purpose of caring for 
dependent children and which is not maintained in any manner by funds de­
rived from governmental sources?" 

Section 7676, General Code, as amended, Vol. 103 Ohio Laws, 896, provides as 
follows: 

"The board of education in any district in which a children's home or 
orphans' asylum is established by law, when requested by the board of trus­
tees of such children's home or orphans' asylum when no public school is 
situated reasonably near such home or asylum, shall establish a separate 
school in such home or asylum, so as to aftord to the children therein, as far 
as practicable, the advantages and privileges of a common school educa­
tion. Such schools must be continued in operation for such period as is 
provided by law for public schools. If the distributive share of school funds 
to which the school at such home or asylum is entitled by the enumeration 
of children in the institution is not sufficient to continue the schools for that 
length of time, the deficiency shall be paid out of the funds of the institu­
tion or by the county commissioners." 

Section 7677, General Code, as amended, 103 Ohio Laws, 896, provides as fol­
lows: 

"All schools so established in any such home or asylum shall be under 
the control and management of the respective boards of education of the 
school districts in which such homes and institutions are located, and courses 
of study, length of school term, and all other school matters shall be uni­
form in the respective school districts. Teachers employed in such homes 
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or i!1stitutions must have a teacher's elementary school certificate as provided 
by section seven thousand eight hundred and twenty-nine of the General 
Code." 

It is to be noted that only schoqls established in the manner provided by section 
7676, in any such home or asylum. designated in said section, shall be under the con­
trol and management of the boards of education of the respective school districts 
in which such homes and institutions are located, as specified by section 7677. The 
provisions of the sections just quoted seem to indicate, therefore, that schools which 
are not so established in accordance with said sections are left outside of the con­
trol of the boarcis of education of the respective districts wherein such homes and 
schools so established are located, unless there is some other statutory authority 
which authorizes or warrants the board to take charge of schools which are not 
so established. 

At first it might be thought that section 7690, General Code, might have some 
application to the situation about which you inquire. Said section provides as 
follows: 

"Each board of education shall have the management and control of all 
of the public schools of whatever name or character in the district. It may 
appoint a superintendent of the public schools, truant officers, and janitors 
and fix their salaries. If· deemed essential for the best interests of the 
schools of the district, under proper rules and regulations, the board may 
appoint a superintendent of buildings, and such other employes as it deems 
necessary, and fix their salaries. Each board shall fix the salaries of all 
teachers, which may be increased, but net diminished during the term for 
which the appointment is made. Teachers must be paid for all time lost 
whC!l the schools in which they are employed are closed owing to an epi­
demic or other public calamity." 

It is to be noted that the section just quoted applies only to public schools. In 
this case the schools established at county homes or orphan asylums, by the trus­
tees of such homes or asylums, are not strictly public schools, because they are 
solely and only for the purpose of educating the children or pupils living in such 
homes or asylums and are not open to the public generally, and do not even come 
under the control of the boards of education of the respective districts wherein 
such homes or asylums are located unless such boards assume the control and 
management of the same in accordance with sections 7676 and 7677, above quoted. 

Section 3085, General Code, as amended, 103 Ohio Laws, 889, seems to indi­
cate that schools located at county children's homes shall remain under the control 
of the trustees unless they come within the control of the board of education by 
virtue of sections 7676 and 7677, above quoted. Said section 3085 provides as fol­
lows: 

"Subject to such rules and regulations as the trustees prescribe, the 
superintendent shall have entire charge and control of such home and the 
inmates therein. Upon the recommendation of the superintendent, the trus­
tees may appoint a matron, assistant matron, teacher or teachers whose 
duties shall be the care of the inmates of the home, and to direct their em­
ployment giving suitable physical, mental and moral training to them. Under 
the direction of the superintendent, the matron shall have the control, gen­
eral management and supervision of the household duties of the home, and 
the matron, assistant matron, teacher, or teachers, shall perform such other 
duties, and receive for their services such compensation as the trustees may 
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by by-laws from time to time direct. They may be removed by the superin­
tendent or at the pleasure of the trustees, or a majority of them. A licensed 
physician may be employed who shall at ltast quarterly make a physical and 
mental examination of all the inmates of such home, and a record of such 
examination shall be kept. \\'hen necessary, experts may be employed to 
give the proper treatment, or a child may be sent to a suitable institution 
for treatment at the expense of the county." 

Section 3088, General Code, as amenrled, 103 Ohio Laws, 889, provides the 
particular method whereby funds shall be provided for the support of the school 
in such county homes, as follows: 

"During the two weeks ending on the fourth Saturday in July, the 
clerk of the board of trustees shall take and return to the county auditor 
the names and ages of all youth of school age in such home. The state 
common school fund, not otherwise appropriated by law, shall be appor­
tioned in proportion to the enumeration of youth, to such home and other 
districts, subdistricts and joint subdistricts within the county. The amount 
of money due such home under such apportionment shall be set apart by 
the auditor of the county, and shall become a part of the children's home 
fund and used to maintain a common school in such home, and shall be 
paid out on certificate of the trustees, stating in the certificate, the amount 
and the purposes thereof. Thereupon the county auditor shall issue his 
warrant on the treasurer for the amount so certified. This section shall 
not apply to children's homes in counties where such children attend the 
public schools. When in their judgment advisable, the trustees may employ 
a teacher to teach the school in any such home, as provided by law, but 
such teacher must have a 'teacher's elementary school certificate' as pro­
vided for by section seven thousand eight hundred and twenty-nine of the 
General Code." 

By way of sumn1ary, it appears from the foregoing that sections 3085 anti 3088, 
just quoted, vest the control of schools located at county children's homes in the 
board of trustees of such homes, and they maintain control of the same until 
such time as said schools come under the control of the respective boards of edu­
cation of the districts wherein the same are located, by the board of trustees of 
such homes requesting the respective boards of education to so assume control 
of the ~chools therein. This answers your first question. 

As to your second question, I am unable to find any statutory provision whereby 
the schools of county homes can be uniformly brought under the supervision of the 
boards of education of the respective districts except that it be done in accordance 
with the provisions of sections 7676 and 7677, General Code. 

Answering your third question, it is my judgment that schools in county homes 
may be established and maintained independently of the boards of education of 
respective districts wherein such homes are located, until such time as such schools 
may be brought under the control of the beards of education of such respective 
districts in the manner heretofore pointed out. This follows as a conclusion from 
the reasoning set forth in the answer to your first question. 

The recently enacted schoof code does not place the inmates of county children's 
homes attending schools maintained by the trustees under county supervision. This 
is in answer to your fourth question. I have already indicated the sections of the 
General Code which exempt the inmates or the children of county children"s homes 
from the operation of the general school laws. 
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In answer to your fifth and last question, the phrase "or orphans' asylum estab­
lished by law," as employed in section 7676, does not include an institution incor­
porated for the purpose of caring for dependent children, and which is not main­
tained in any manner by funds derived from governmental sources. The phrase 
"established by law" means those children's homes or orphan asylums which are 
established and maintained by the state or some political subdivision thereof, and 
cannot be said to apply to institutions incorporated for the purpose of caring for 
dependent children, which are privately managed institutions and which do not 
derive support from the state. 

1297. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

POWER OF THE INDUSTRIAL COMMISSION IN REFERENCE TO EM­
PLOYERS CARRYING THEIR OWN INSURANCE UNDER SECTION 
22 OF THE WORKMEN'S COMPENSATION ACT-MEDICAL ATTEND­
ANCE, HOSPITAL AND NURSING SERVICE. 

The industrial commission has authority to permit employers carrying their 
own insurance under section 22 of the workmen's compensation act to require em­
ployes of such company to receive medical attendance and hospital and nursing 
services from the physicians, surgeons and hospitals maintained by such company. 
If the employe calls upon physicians other than those employed by such company, 
the employer is not liable for the expenditure so incurred by such employe. This 
is a general rule and is subject to modification under exceptional Circumstances, 
such as those which might arise when the company surgeons or physicians were 
unable l>:v reason of absence or from some other cause to furnish the necessary 
medical attendance to the employe in case of emergency. This is especially trud 
when the employe has first resorted to one of the company physicians and has later 
gone to another physician not in the employ of the company, for no valid reason. 

CoLUMBUS, OHIO, December 14, 1914. 

The Industrial Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under date of November 25, 1914, you write as follows: 

"This commission has before it at the present time a claim involving 
the following set of circumstances: 

"A certain company has been authorized by the commission to pay com­
pensation and medical expenses direct in accordance with the provisions of 
section 22 of the workmen's compensation act. 

"Said company maintains at its plant several regularly equipped emer­
gency hospitals and employs under salary a number of surgeons to care for 
injuries sustained by its employes. 

"On July 2, 1914, an employe of said company was injured and on July 
7th said employe received treatment for his injury at the hands of one of 
the company's regular surgeons. This surgeon also rendered treatment 
for said injury from July 8th to July 27th, on which day he w:!s discharged 
as cured. 

"On July 5th, which was the first Sunday after the date of said em­
ploye's injury, he went to a doctor who is not connected with the surgical 
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staff of said company, who dressed his injury. Said doctor has presented 
to said company a bill for $3.00, covering the services rendered by him, as 
above mentioned, which bill the company refuses to pay, on the ground that 
their employes are compelled to accept the services of their regular surgeons 
in the treatment of injuries sustained in the course of their employment, 
and that in the event of the refusal of any employe to accept the services of 
a regular surgeon of the company, the company is not required to pay the 
fee of any outside physician from whom the employe may receive treat­
ment. 

''The commission is therefore desirous of obtaining your. opinion as to 
whether an employer operating under tht: provisions of section 22 of the 
compensation act is required, under the provisions of said act, to pay for 
medical fees incurred by employes injured in the course of their employment, 
when such services are rendered by physicians other than the regularly ap­
pointed physicians of the employer." 

Section 22 of the workman's compensation act, 103 Ohio Laws, 72, provides 
that, 

"such employers who will abide by the rules of the state liability board of 
awards and as may be of sufficient financial ability or credit to render cer­
tain the payment of compensation to injured employes or to the dependents 
of killed employes, and the furnishing of medical, surgicat, nursing and hos­
pital attention and services and medicines, and funeral expenses equal to or 
greater than is provided for in this act, or such employers as maintain 
benefit funds or departments or jointly with other employers maintain 
mutual associations of such said financial ability or credit, to which their 
employes are not required or permitted directly or indirectly to contribute, 
providing for the payment of such compensation and the furnishing of such 
medical, surgical, nursing and hospital ;ervices and attention and funeral 
expenses, may upon the finding uf such facts by the state liability board of 
awards elect to pay individually or from such benefit fund department or 
association such compensation, and furnish such medical, surgical, nursing 
and hospital service and attention and funeral expenses, directly to such in­
jured or the dependents of such killed employes; and the state liability board 
of awards may require such security or bond from said employers as it may 
deem proper, adequate and sufficient to compel, or to secure to such injured 
employes, or to the dependents of such employes as may be killed, the pay­
ment of the compensation and expenses herein provided for, which shall in 
no event be less than that paid or furnished out of the state insurance fund 
in similar cases * * * " 

The board of awards is further authorized to modify its findings in order to 
secure strict compliance with the provisions of the act in reference to the payment 
of compensation and the furnishing of medical, nursing and hospital services and 
medicines and funeral expenses. 

An explicit provision may be found in section 42 of the act authorizing the 
board to disburse such amount for medical, nursing and hospital services and 
medicines as it may deem proper, not, however, to exceed two hundred dollars; 
and the board is given the power to adopt rules and regulations with regard to fur­
nishing medical, nursing and hospital services and medicine. 

From this last it will be seen that the board itself is given wide discretion as 
to the manner in which disbursements of this character may be made; but there 
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is no such explicit provision contained in section 22 authorizing employers directly 
to compensate their injured employes. It seems that the language with reference 
to the furnishing of medical, surgical, nursing and hospital attention and services 
and medicine would permit the employer to provide such services and attention, 
and in so doing he would have the right to select his own physician or surgeon, 
and provide for nurses and a hospital of his own selection, subject to the approval 
of the board of awards-or at the present time the industrial commission, which has 
superseded said board of awards. It is nowhere directly stated in the section that 
the employer must pay the injured employe the expenses· to which he has been 

. put in providing himself with medical, surgical, nursing and hospital services; al­
though he is required to furnish funeral expe11ses. 

In those parts of the section above quoted it will be found, however, that the 
employer may be required to give bond to secure "the payment of the compensation 
and the expenses herein provided for." From this one might infer that the word 
"expenses" had reference not only to funeral expenses but to sums expended for 
medical, surgical, nursing and hospital services. The fact that express mention is 
made of payment of compensation and expenses would seem to imply that this 
was to cover all of the expenditures to which the employer was to be put under 
the act. It would not seem reasonable to· require bond simply for the payment of 
compensation and funeral expenses and to omit the furnishing of medical, surgical 
and hospital services. It is as important to the employe that he receive one as the 
other. Therefore, it may be assumed that the act may be so construed as to re­
quire reimbursement. of the employe for such sums as he has expended in the treat­
ment of his injuries. On the other hand, as we have before suggested, it may 
with great force be argued that when the employer has provided a corps of nurses, 
physicians and a hospital for the care and treatment of his injured employes, he 
is complying with the spirit of the act and his employe should be compelled to re­
ceive treatment from those whom the employer has provided for this purpose; 
provided, of course, the industrial commission has sanctioned the action of the 
employer in this regard. Under these circumstances it would seem manifestly 
unfair for the employe to put the employer to the additional expense of paying 
compensation for medical attention in addition to that which he had furnished the 
employe and which was adequate. 

With these considerations in mind I incline to the belief that this is an admin­
istrative matter, which should be taken care of by your commission at the time 
it authorizes the employer directly to pay compensation and medical expenses in 
lieu of 'insuring in the stp.te fund. If it finds that the hospitals, surgeons and 
nurses maintained and employed by the employer are efficient, and that injured 
employes will receive proper medical care and attention therefrom and therein, it 
may permit such employer to require his employe to be treated by its surgeons, and 
cared for by its nurses in its hospitals. When this is done I do not think that the 
employer can be made liable to other physicians who may be employed by the in­
jured workman, except under exceptional circumstances, under which it might 
be impossible to secure the attendance of the regular surgeon of the employer. 

Directly answering your question, it is my opinion that if the employer is per­
mitted hy your commission to furnish medical attention by his regular physicians to 
his injured employes, and, further, if your commission authorizes such service to· 
be exclusive, then such employer cannot be compelled to pay for medical services 
rendered by physicians other than the regularly appointed physicians of the em­
ployer. I think I have fully outlined the circumstances under which this condition 
of affairs may arise. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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1298. 

LAXD REGISTRATIOX ACT-EXTRIES CLERK OF COURTS SHOULD 
::\IAKE-EXPEXSE OF REGISTRATIOX-COUXTY RECORDER­
COSTS ARISIXG OUT OF REGISTRATIOX. 

1. The clerk of courts should in ordinary cases enter upon his jounzal the 
eutire decree of registration in actions brought under the land registration act of 
Ohio, but where there is 110 special reason for so doing the court miglzt, zmder · 
authority of sutzon 11605, General Code, authorize the ~caiver of the making of 
the final record. Requiremeuts of this law may be met by the clerk's enterizzg the 
orders and decrees on the minutes of the jounzal and carefully collectiug and bizzd­
ilzg all papers and trausmitting them to the recorder's office. A certified copy of the 
entry must be furnished the recorder by the clerk. 

2. Applicants for registration should deposit a sufficient amount of money to 
pay the cost of mailing registered letters and the posting of notice. 

3. All papers dealing with registration of title should be filed with the re­
corder. 

4. Costs arisilzg out of the registration cause of action should be taxed and 
paid in the manner provided in that act; while costs covering cause of action to sell 
realty should be paid under the statutes governiug them. Registration is separate 
and distinct from partition or the selling of lands to pay debts and legacies. The 
statutes referri1zg to the latter have not been superseded by such registration act. 

CoLUMBUS, OHIO, December 14, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of November 18th you submit the following ques­
tions, asked of you by the clerk of courts of Delaware, Ohio: 

"1. Is the clerk of courts expected to journalize all of this complex 
decree of registration and also furnish recorders with certified copies of 
the same? In ordinary cases a single copy of these plats and descriptions 
would cost more than the three dollars. 

"2. What record is the clerk compelled to make in the above suit? 
"3. Is a defendant who files a ·pleading in answer to the first cause 

'to sell lands to pay debts, etc.,' but does not in any way answer the second 
cause 'registration,' required to pay the three dollars mentioned in section 
112 of the registration law? 

"4. \Vho pays the cost of notifying defendants as required in section 
15? 

"5. \Vhat should be the final disposition of papers in above cause? 
"6. Is the clerk required to journalize all the orders of the court m 

the registration cause? 
"7. How should costs be taxed in above suit?" 

1. \Vhile in ordinary cases the court is to enter upon his journal the entire decree 
of registration, nevertheless, I think that it is competent to waive the making of 
final record in cases where there is no special reason for so doing, and this should 
be done under order of the court, by authority of section 11605, of the General 
Code. The real requirements of the law will be met by the clerk's entering the 
orders and decree of the court on the minutes of the journal and carefully collect-
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ing and binding all the papers together and transmitting them to the recorder's 
office where they will be permanently filed. If this course is adopted the decree 
settling title and also the decree of registration will be of record in the minutes of 
the court; and the certified copy of the decree of registration, which under the Jaw 
becomes the first certificate of title, will be of record in the recorder's office. The 
clerk must furnish the recorder with a certified copy of the entry. This is mani­
fest from the provisions of section 23, of the land registration act, 103 0. L. 914 
et seq. 

2. Your second question has been answered in the reply to your first question. 
3. This question is too indefinite for answer. A statement should be made as 

to how the defendant has been made a party and what interest he has in the matter. 
You will remember that under section 64, in a suit embodying two causes of action, 
one for registration, all the parties are to be brought before the court in the man­
ner provided for original registration. If the defendant is brought into court for 
this purpose it would seem that he comes within the purview of section 112 of the 
registration law and should pay the fee. 

4. While the statute is very vague as to the payment of the cost of notifying 
defendants, as required by section 15, I think it would be proper for the court to 
provide that the applicant for registration should deposit a sufficient amount to- pay 
the cost of mailing registered letters and the posting of the notice. The service of 
summons is taken care of by the next to the concluding paragraph of section 112. 

5. As has been before suggested, all papers dealing with the registration of 
title should be filed with the recorder. The following language from section 23 of 
the act in question is decisive of this : 

"The clerk shall at once in every cause make a final record thereof 
and immediately thereafter deliver to the recorder all papers in the case, 
taking his receipt therefor, which papers the recorder shall file, index and 
carefully preserve and note on the original certificate in his office such filing 
and the number or other designation under which they may be found." 

6. Your sixth question has been covered in -my answer to your first question. 
Orders of the court should be entered on the minutes. 

7. The registration costs should be taxed and paid in the manner provided in 
the registration act; and costs provided by the statutes governing the second cause 
of action should be taxed and paid in the manner heretofore obtaining. The regis­
tration is separate and distinct from partition or the selling of lands to pay debts 
and legacies. The statutes with reference to the latter have not been superseded by 
the former. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1299. 

EXE~IPTIOX OF PROPERTY OF FOREIGN CORPORATIOXS IX OHfO 
UXDER SECTION 192, GEXERAL COD.t., 

The stock of a foreign corporation, some of the property of which is taxed in 
a foreign country, can, under 110 circumstances, be exempt from taxation in Ohio, 
under section 192, General Code. 

CoLuMnus, OHIO, December 15, 1914. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of Nove)11ber 7th request­

ing my opinion on the following question: 

"Suppose a corporation pays as a fee for the privilege of exercising its 
franchises in Ohio the same percentage upon its entire authorized capital 
stock that is required by law to be paid by a domestic corporation on its 
subscribed or issued capital stock, and unquestionably has two-thirds of its 
property taxed in Ohio but has a comparatively insignificant part of the 
remainder taxed in a foreign country, would the stock of such company be 
taxable in the hands of the owners thereof residing in this state?" 

' 
In connection with this request I have been favored with an exhaustive brief 

prepared by Hon. E. L. Savage, representing a certain corporation which falls 
within the class suggested by your question. I take this opportunity to state that 
this brief has been of great assistance to me in reaching the conclusion at which I 
have arrived. The question hinges upon the proper interpretation of section 192, 
General Code, which provides as follows: 

"No person shall be required to list for taxation a share of the capital 
stock of an Ohio corporation; or a share of the capital stock of a foreign 
corporation, the property of which is taxed in Ohio in the name of such 
corporation; or a share of the capital stock of any other foreign corpora­
tion, if the holder thereof furnishes satisfactory proof to the taxing author­
ities that at least two-thirds of the property of such corporation is taxed 
in Ohio and the remainder is taxed in another state or states, provided 
such corporation, as a fee for the privilege of exercising its franchise in 
Ohio, pays annually the same percentage.upon its entire authorized cap­
ital.stock that is required by law to be paid by a domestic corporation on 
its subscribed or issued capital stock." 

The exact question is as to whether or not the phrase '~in another state or 
states" as used in this section means and embraces states of the United States only 
or applies to foreign countries. At first blush it would seem natural to me that 
the phrase is limited in its scope to other states of the United States. It is true 
that a foreign country or province is in a sense a "state" but it is not "another 
state" like Ohio. There was evidently in the mind of the legislature a comparison 
between Ohio and other states, meaning, of course, other states of the United 
States. 

But :\Ir. Savage, by an exhaustive discussion of the related statutes, has con­
vinced me that the meaning of this phrase is ambiguous. He points out that a cor­
poration organized under the laws of a foreign country is a foreign corporation 
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within the meaning, for example, of sections 178 and 183, General Code, and may be 
admitted to do business in Ohio the same as a foreign corporation organized under 
the laws of another state of the Union. \Vith this I agree; and I agree too that it 
would be most reasonable to extend the comity provisions of section 12 equally, 
and to hold that "another state" as ust!d therein, means any other sovereign terri­
tory having the power to create corporations. But under the peculiar language of 
section 192, I cannot arrive at the conclusion that the phrase in question is more 
than ambiguous, i. e., clearly has the meaning for which l\·Ir. Savage contends. 
Therefore I have followed with him the course of the legislative history of this pro­
vision as being the clearest and most likely index to the legislative intent therein 
embodied. 

It appears that prior to the codification of 1910 this section, which was enacted 
m its then existing form in 97 0. L. 498, used the following language: 

"and the remainder is taxed in some other state or states of the U11ited 
States." 

In process of codification the words "of the United States" were, therefore, 
dropped. Mr. Savage argues that this verbal change is indicative of an intention to 
change the meaning of the statute, particularly in view of the fact that such 
changed meaning would possibly comport more nearly with a consistent legislative 
policy. He argues further that the words "of the United States" in the original 
law must hflve been inserted by mistake and that such mistake was clearly appar­
ent when the policy of the entire law was considered, and constituted a proper 
subject for a correction in process of codification. 

I cannot agree with this theory of the matter. The fundamenfal principle 
applicable, is that verbal changes made in process of codification are presumed not 
to change the meaning of the law; so that where the codified statute is ambiguous, 
reference to the prior statute for the purpose of resolving such ambiguity is proper, 
and if upon such reference the original statute is found to be clear in meaning, 
the meaning thus ascertained will be given to the codified statute. Allen vs. Rus­
sell, 39 0. S. 336; State vs. Shockley, 45 0. S. 304; State vs. Stout, 49 0. S. 270; 
Martin vs. Miller, 70 0. S. 219, and Stevenson vs. State, 70 0. S. 11. 

In other words we are not warranted in presuming that the legislation of 1902, 
which was the deliberate act of the legislature in considering this one subject-mat­
ter, contained language inserted by mistake, whereas the General Code of 1910, which 
was merely a general revision of all the statutes, embodied a deliberate intent to 
change the meaning of the law. The converse is rather the case, as the authorities 
hold. 

Of course this line of reasoning would not be applicable if it could be said that 
the words "another state or states" clearly and beyond doubt comprise foreign 
countries as well as states of the United States. But as before stated, I am unable 
to bring myself to this conclusion. If these words in the present statute have any 
clear and unmistakable meaning, that m~aning is limited to states of the United 
States; and when doubt is created, so to speak, by consideration of the hardships 
and perhaps ridiculous consequences that grow out of such a reading of the statute, 
it is nevertheless but a doubt, and as such is resolved by consideration of the legis­
lative history as above set forth. 

For all the foregoing reasons, then, I am of the opinion that if a part of the 
property of a foreign corporation is taxed in a foreign country, the stockholders 
of such corporation can under no circumstances claim exemption from taxation 
on account of their shares therein. Yours very truly, 

TIMOTHY s. HOG.AN, 

Attorney General. 
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1300. 

RIGHT OF THE :\IA YOR OF A CITY OR VILLAGE TO ARREST A PER­
SOX FOUXD VIOLATII'\G AX ORDIXAXCE OF A CITY OR VILLAGE, 
FOR THE PURPOSE OF HOLDIXG SUCH PERSOX UXTIL A \\' AR­
RAXT :\IA Y BE OBTAI XED. 

Under sections 4549 and 13492, General Code, the mayor of a city or village 
may arrest a person found violatiug an ordinance of a city or village for the pur­
pose only of holding such person until a warraut may be obtained. Such warrant 
must be f01mded upon an affidavit, as prescribed by sections 13496, et seq., General 
Code. 

The mayor is disqualified from sitting in trial of the cause and at the same 
time acting as witness therein, and when a mayor is therefore the only witness of 
the offense perpetrated, inasmuch as the mayor cannot hear the cause, justice would 
be deuied unless another tribunal is authorized to preside over the same. Such a 
circumstauce, therefore, operates as a disability of the mayor, and under section 
4549, General Code, he may, therefore, in sttch case, appoint a justice of the peace to 
hear the cause. With such justice of the peace the mayor may file an affidavit upon 
which warrant may be issued, and in the course of the trial the mayor would be 
permitted to testify. 

CoLu~mus, OHIO, December 15, 1914. 

THE HoN. ]. T. DEFORD, City Solicitor, Minerva, Ohio. 

DEAR SrR :-Under date of October 2d, you request my opinion upon the fol­
lowing questions: 

"1. Has the mayor the authority, under section 13492, 4255, or any 
other section of the General Code, to personally arrest a person whom he 
sees violating an ordinance of the village? If he has, what should he then 
do with his prisoner, and what should be the entries on his docket? If he 
has not, how is process to issue for the arrest of the offender? 

"2. Has the mayor of a village the authority to issue a warrant for a 
person whom he has seen violating a law or ordinance, without the filing 
of an affidavit, and direct an officer to serve the warrant? Is the officer 
justified in serving such warrant? Is it necessary that an affidavit be sub­
sequently filed, and if it is, who can properly sign it? 

"3. If an affidavit is required before warrants can issue in every case, 
how is the mayor to comply with the provisions of section 4258, G. C., 
when no one will make affidavit?" 

I 
Answering your first question, section 4549, General Code, provides in part as 

follows: 

"The mayor shall have, within the corporate limits, all the powers con­
ferred upon the sheriffs to suppress disorder and keep the peace. * * *" 

Section 13492, General Code, provides as follows: 

"A sheriff, deputy sheri£, constable, marshal, deputy marshal, watchman 
or police officer shall arrest and detain a person found violating a law of this 
state, or an ordinance of a cit:y or village, until a 'l.i!arrant can be obtained." 
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These are the only provisions of the statute which I am able to find which in any 
way confer on a mayor the power to make an arrest, and they can be construed to 
grant such power only as is given to a sheriff in like instances. Under the latter sec­
tion a sheriff may arrest a person whom he sees violating an ordinance without a 
warrant only for the purpose of holding him until a warrant may be obtained. 
It is, therefore, necessary in such cases that a warrant be obtained before the party 
arrested may be subjected to trial. Such warrant, of course, must be founded 
upon an affidavit, as is prescribed for the issuance of a.JI warrants under sections 
13496 et seq., of the General Code. 

Answering your question directly, therefore, the mayor may arrest an offender 
found violating an ordinance of the village only for the purpose of holding such 
an offender until a warrant may be obtained, which warrant must be founded upon 
an affidavit. 

I start with the assumption, which seems to be necessarily justified, that the 
case you refer to is one where the mayor is himself the only eye witness to the 
offense and, therefore, the only available witness upon a trial of the offender. For 
if it were otherwise, it is clear that the situation would present no difficulty since 
an affidavit might well be filed by the other eye witness, warrant issued thereon 
and the case proceeded with in the usual fcrm. I see the possibility of a ques­
tion arising as to the prejudice of a mayor by reason of having viewed the offense 

. and forming thereupon a conclusion of his own. I am convinced, however, that 
this mere fact in itself would be by no means sufficient to afford a basis for the 
claim of prejudice on the part of the mayor. There being no provision, however, 
in the statute for an affidavit of prejudice against a mayor this point need not be 
discussed in this connection. Carey vs. State, 70 0. S. 124. 

In the actual case presented· by you, however, of the mayor being the only 
available witness section 4549, General Code, is of interest. This statute permits a 
justice of the peace to exercise the jurisdiction of a mayor during his absence or 
disability. The words "other disability" or terms similar thereto have been defined to 
include prejudice or bias on the part of an official. 

"Payton's Appeal, 12 Kansas, 398: 'Or otherwise disqualified to act.' 
"Turner vs. Commonwealth, 2 Metcalf (Ky.) at page 628: 'When 

from any cause.' 

"Williamson vs. Robison, 6 Cushing, 333: 'Other disability.'" 

To justify the disqualification of a judge, however, on the ground of prejudice 
or bias, every bias, partiality or prejudice which he may entertain with reference 
to the case is not necessarily comprehended. The prejudice contemplated must 
be of a character calculated to seriously impair his impartiality and sway his 
judgment. 23 Cyc., page 582. 

A mayor in making an arrest is presumed to do so in the performance of his 
duty, and by such an act it is not contemplated that he thereby disqualifies himself 
from performing his further duty of impartially judging of any defensive facts or 
points of law that may be presented in the trial of the cause. I am by no means 
satisfied, therefore, that the mere fact of making the arrest in a case would of 
itself disqualify the mayor from passing upon the facts therein involved, provid­
ing the case could properly be made out with the aid of other competent testimony. 

It is settled beyond dispute, however, that a judge may not act as a witness 
and at the same time preside over a cause. 

"Rogers vs. State, 60 Arkansas 76, at page 85. 
"Strickley & Co. vs. Morgan, 103 Ga., 158. 
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":Morris vs. ~!orris, 11 Barber (X. Y.), 510. 
":\Iaitland vs. Zanger, 14 \\'ashington, 92. 
"~Idiillen vs. Andrews, 10 0. S., 112." 

1565 

In the case in mind, therefore, the mayor cannot preside and at the same 
time conduct a trial wherein he was the only material witness. Justice, therefore, 

·must be denied unless some official other than the mayor is permitted to preside 
over the trial, and I am, therefore, of the opinion that such a contingency disables 
the mayor from sitting in the cause within the meaning of section 4549, General 
Code. 

In the case of :\Jay. vs. James, 2 Daily (X Y.) 437. authority is found for the 
granting of an injunction against the trial of a case wherein the judge is a witness 
of unquestionable interest. 

I am of the opinion, therefore, that such a case presents foundation for the 
filing of an affidavit and issuance of a warrant by a justice of the peace appointed 
by the mayor under section 4549, General Code. Such justice might then hear the 
case wherein the mayor would be able both to verify the preliminary affidavit and 
to testify in the case. This conclusion answers your first question. 

With respect to your second question, I find no authority for the arrest of a 
person by means of warrant without a preliminary affidavit. 

Your third question is also answered by the conclusion herein drawn. 
Yours very truly. 

TIMOTHY S. HoGAN, 
Attorney General. 
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1301. 

OHIO U:\'IVERSITY LAN'DS HELD UXDER LEASE PRIOR TO 1843 SUB­
JECT TO REVALUATION-RENTS FOR SUCH LA:\'DS. 

1. Ohio uni'llersity lands held under leases executed prior to 1843 are subject 
Jo revaluation nof'withstanding the act of the general assembly of Ohio, passed in 
that year, mzd declaring the true intent and purpose of the original acts pertaining 
to Ohio university to be otherwise. 

2. The original act, providing for the leasing of such lands, provided that at 
the expiration of the principal term of the leases the lands should be revalued and 
the rent should be fixed upon the basis of the average price of a bushel of wheat 
-in a certain market, for a given number of years. This price was to be determined 
through the agency of referees, o1re of whom uus to be appointed by the university, 
<mother by the lessees and the third by the two thus chosen; but in the eve11t of the 
failure of the parties to desig11ate one or more referees, the legislature at its nest 
.session should appoint such number of referees as the case might require. 

(a) On account of the change in the constitution, the legislature may not ap­
point referees, but without impairing the obligation of the subsisting contracts it 
·may, in a proper case, pass a law providing .for the appointment of such referees. 

(b) The provisions of the act, which are to be read into the leases executed 
under it, may now be complied with, notwithstanding the fact that they have been 
ignored for many years, the laches of the state and the university not being effective 
to deprive the tmst of their benefit. · 

(c) The revaluation which is to be made at the end of the principal term of 
the lease would remain effective only mztii the expiration of the period of twenty 
years from the time when that term expired. 

(d) The action of the legislature need not be "at the next session thereof," 
this prodsion being directory, merely. 

(e) While the provision for a revaluation at the end of the term and the 
proceedings therefor are separate and distinct from the provision for fixing the 
basis of rent, and the proceedings therefor, it should not be assumed by the legis­
lature that the parties have failed to appoint referees until the trustees of Ohio 
·universit:y have taken steps toward a revaluation, and perhaps until they have ap­
pointed one referee in accordance with the terms of the original act. 

(3) It being suggested that possibly the board of trustees of Ohio universitY 
-is not at present a legally constituted body by reaso1~ of supposed defects in the 
manner in which the members thereof have been appointed, but such a fact, if 
true, would not affect the existence of the corporation known as "the president and 
trustees of Ohio university," and appropriations made by the general assembly for 
the use of the institution could not be withheld on that account. 

CoLUMBus, 0Hro, December 15, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SrR :-Sometime ago you submitted for my consideration certain ques­
tions pertaining to the university lands of the Ohio Company of Associates Pur­
<:hase, and also to school, college and ministerial lands generally. The questions 
are stated in your letter quite elaborately with a full statement of facts, evincing 
a very careful and painstaking examination of the legislation involved, and for the 
purposes of this opinion I shaJI have to restate them as follows: 
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"First. Can the legislature now provide for the reappraisement of the 
lands held under leases executed by the president and trustees of Ohio uni­
versity prior to 1843? 

"Seco11d. Section 12 of the act of February 18, 1804, providing for the 
leasing of Ohio university lands required that at the expiration of the orig­
inal period of the lease (90 years or 99 years, dependent upon the date of 
the lease) three referees shali be appointed by the university and the lessees 
who shall determine the average price of wheat at the town of :\farietta, for 
the five preceding years to be the basis of rentals for the succeeding twenty 
years. 

"The section further provided that in the event of the failure of the par­
ties to choose referees the general assembly 'at its next session, shall ap­
point such number of referees not exceeding three, as the case may require.' 

"The period referred to under some of the leases, expired about 1886 
and under the others about 1895. 

"X o such procedure as is contemplated by the section referred to has 
been followed. 

"Can the legislature at the present time, on the assumption that the par­
ties have neglected to choose referees, either appoint or provide for ap­
pointing them so that such revaluation as is required may be now made? 
This question assumes, of course, an affirmative answer to the first 
question. 

"Third. Under the original act of incorporation of Ohio university, the 
trustees were to be appointed by the general assembly. An act of February 
20, 1808, limited the members of the board to not less than eleven nor more 
than nineteen. An act of February 15, 1809, required nine members of the 
board as a quorum. 

"After the adoption of the constitution of 1851, the legislature which 
had been theretofore appointing the trustees in accordance with the act 
of incorporation, ceased to exercise this power, and the governor of the 
state began to appoint the trustees. You say, however, that so far as you 
are able to ascertain there was no legislative authority whatever for the ap­
pointment of the trustees by the governor, but call my attention to sections 
2 and 3 of article VII of the constitution of 1851 as possible sources of the 
power thus exercised. 

"You call my attention now to the act of :\farch 1, 1878 (75 0. L. 25), 
characterizing that as the first act passed by the legislature under the con­
stitution of 1851, relating in any way to the board of trustees of Ohio uni­
versity. This act has become section 9930, General Code. This law pro­
vides for the appointment of 'the required number of trustees' to serve for 
different periods of time; whereas the act of incorporation of Ohio uni­
versity created no term of office for the trustees, their tenure being for 
life. 

"You inform me in this connection that the governor has never ap­
pointed trustees for Ohio university for any term of years, but that all ap­
pointments mad$ by him have been for life. You state further that in the 
year 1865 the number of trustees appointed by the legislature for Ohio uni­
versity was reduced, by death, to ten, one fewer than the number required 
by the act of incorporation. Upon these facts you inquire: 

"1st. \Vhether the present board of trustees of Ohio university is not 
legally constituted? 

"2d. If the board is legally constituted, does the body politic and cor­
porate constituting the president and trustees of the Ohio university, exist 
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in contemplation of law, and may the auditor of state permit payment to 
the present acting board, of moneys appropriated by the general assembly 
for the use of that institution? 

"Fourth. School, ministerial and college lands throughout the state are 
now held under lease for terms of ninety-nine years renewable forever, 
upon annual rental payable, as to college lands, to the college for whose 
use they were granted, and as to school and ministerial lands, to the state. 

"There is no provision of law permitting lessees to mine coal or oil or 
to use any of the appurtenants to the land except the soil, except in certain 
ancient so-called waterworks leases wherein the right to run mill races and 
otherwise use the water power appurtenant to the land is specially granted. 

"The statute in all cases, except those just specially excepted, provides 
for the form of lease ordinarily meant by the use of the term 'deed of lease' 
or 'lease.' 

"Nevertheless certain lessees are mining the coal, oil and gas upon the 
lands leased to them. 

"Is this waste, and can injunction be had at the suit of the state, and 
recovery made for damages?" 

In this opinion I will undertake to answer the first three of the above questions, 
only. 

Your first question involves consideration of the following historical matter: 
The Ohio university is located in the tract of land known as the "Ohio Com­

pany's Purchase." A corporation known as the "Ohio Company of Associates" 
bought from the confederation in 1787 all that tract of land known by the name 
above mentioned through a contract of purchase, which in part provided as fol­
lows: 

"and also reserving out of the said tract so to be granted, two complete 
townships to be given perpetually for the purposes of an university, to be 
laid off by the said parties of the second part, their heirs or assigns, as 
near the center as may be, so the same shall be of good land, to be applied 
to the intended object in such manner as the legislature of the state wherein 
such townships shall fall, or may be situated, shall or may think proper to 
direct.'' 

Pursuant to the obligation imposed upon the company by this clause of its con­
tract with the treasury of the confederation, the company designated two certain 
townships to be applied to the intended purpose or object. Soon after the state 
of Ohio was admitted to the union its legislature enacted a law establishing an 
university in the town of Athens, passed February 18, 1804, 2 0. L. 193. In addi­
tion to incorporating "the president and trustees of the Ohio university" and es­
tablishing an educational institution under the name and style of "Ohio university," 
and providing generally for the performance of the constituent acts of the corpora­
tion and its organization the act contained the following provision: 

"Section 11. That the two townships, numbered eight and nine, in the 
fourteenth range of townships, within the grant of land made by congress 
to the Ohio Company of Associates, be and they are hereby vested in the 
corporation by this act created, in trust, for the sole use, benefit and support 
of the said university, forever." 

Section 12 of the act directed the trustees to designate one or more of their num­
ber to lay off the lands in the townships and estimate the value of the same "as 



ATTORNEY GE!'.'ERAL. 1569 

in their original ~·.nd unimproved state"; and after having thus laid off and estimated 
the land~. that the trustees should proceed to make out leases of said tracts, 

"to such of the present occupants as shall apply for the same, within three 
months after such notice is given. and to all persons that shall apply hereafter, 
for the term of ninety years, renewable forever, on a yearly rent of si,x per­
centum on the amount of the valuation so made * * *; the land so leased 
shall be subject to a revaluation, at the expiration of thirty-five years, and 
to another revaluation at the expiration of sixty years, from the commence­
ment of the term of each lease; which revaluation shall be conducted and 
made on the [Jrinciples of the first, and the. lessee shall pay a yearly rent of 
six pcrcentum on the amount of the revaluation so to be made, and for­
ever thereafter on a yearly rent equal to and not exceeding six percentum 
on the amount of a valuation to be made as aforesaid, at the e;>{piration of 
the term of ninety years aforesaid (which valuation the trustees and their 
successors are hereby authorized and directed to make): Provided, how­
ever, that such last mentioned rent shall be subject to the following regula­
tions, to wit: at the expiration of the aforesaid period of ninety years, three 
referees shall be appointed, the first by the corporation of the university; 
the second, by the lessees, under the provisions of this section, of this act, 
and the third, by the two referees thus chosen (or in case either or both 
of the parties shall neglect to choose such referee or referees, or said 
referees shall neglect to choose an umpire), the general assembly, at its 
next session, shall appoint such number of referees, not exceeding three, 
as the case may require; which referees ~hall meet within a reasonable time, 
to be agreed on between them, at the town of Athens, and then and there 
determine on and declare the medium price per bushel of the article of 
wheat; which determination shall be grounded on a calculation of the aver­
age price of said article at the town of Marietta, for the five preceding 
years; which declaration shall be made in writing; and entered of record 
on the books of the corporation; and at the commencement of each and 
every succeeding period of twenty years thereafter, the amount of rent for 
such period shall be fixed on and determit:ed by referees, to be chosen upon 
the principles hereinbefore directed, frcm a comparison of the aforesaid 
recorded price of wheat, with its average price at Marietta, for the five 
years, which shall have been then last past; in which leases shall be re­
served a right of distress and of re-entry for non-payment of rent, at any 
time after it shall have been due two months; Provided always, that the 
said corporation shall have power to demand a further yearly rent on the 
said lands and tenements, not exceeding the amount of the tax imposed 
on property of like description by the state, which rents shall be paid at 
such time and place to such person and collected in such manner as the 
corporation ~hall direct." 

Section 14 of the act provided that the annual rents "shall be appropriated to 
the endowments of the said university." 

Section 17 of the act provided that, 

"the lands in the two townships, appropriated and vested as aforesaid, with 
the lmildings which are or may be erected thereon, shall forever be exempted 
from all stat·~ taxes." 

On February 21, 1805 (3 0. L. 79), the general assembly passed an act which, 
among other things, changed the teqn of the lc:;as~s thereaftt;r to be:; entc:;red iqto tq 

16 -Vol. 11 -A. (;. 
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ninety-nine years, renewable forever, and limited the authority to lease thereafter 
to lands of greater appraised value than $1.75 per acre. 

This amendatory act gave rise to the claim that it had effected an implied re­
peal of the provisions of the earlier act relative to revaluation; the theory being 
that it was intended as a complete substitute for all the provisi~ns of the act of 
1804 with reference to leasing. A revaluation was actually made at the expiration 
of first period of the thirty-five years of the first leases which were executed, to wit, 
in 1841, and the claim which I have described gave rise to the litigation which cul­
minated in the case of McVey vs. Ohio University, 11 Ohio, 134. In that case it 
was held, in the language of Hitchcock, ]., first, that, "whether any provision was 
made in the lease for a revaluation is a matter of no consequence." That is, the 
terms of the law must be read into each le,ase executed under it whether expressed 
therein or not. In the second place, Judge Hitchcock, speaking of the difference 
between the two laws, that of 1804 and that of 1805, mentions the difference which 
actually appear, and then says : 

"The two laws are contrary, the one to the other, in the mode of ap­
praisal, in the duration of the lease, and in the quantity of land to be leased. 
To this extent the former was repealed. We have sought in vain for any 
other matter in which they conflict. It may have been the intention to have 
repealed all that part of the former law which related to the valuation and 
leasing of the land. But such intention cannot be gathered by any known 
rule of construction, and, of course, we are not authorized to declare that 
such effect is produced." 

The court sustained the demurrer to the complaint filed by the individuals re­
sisting revaluation, and so held that despite the amendment of 1805 the leaseholders 
which had been theretofore executed were subject to a revaluatio11. 

Thereupon the general assembly on March 10, 1843, 41 0. L. 144, passed an act 
entitled "An act to declare the true intent and meaning of the first section of the 
act entitled 'An act to amend an act entitled "An act to establish a university in 
the town of Athens," passed February 21, A. D. 1805.'" In this act the general 
assembly attempted to declare that it was the true intent and meaning of the act 
of 1805 that the leases granted under that act, and the one to which it was 
amendatory, should not be subject to a revaluation. 

You advise me that since the passage of this act no revaluation has been made 
of any of the Ohio university lands. You question, of course, the constitutionality 
of the act of 1843 in so far as it attempts to declare the intent and purpose of the 
act of 1805 as affecting leases executed prior to 1843. 

This question involves a nice application of the doctrine of the separation of 
the powers of government in accordance with the genius of our constitutions. As 
against the exclusive power of the judiciary to declare what the law is and to apply 
it to specific cases, there exists the power of the legislature to declare what the law 
shall be for application to all cases within its purview. Thus, the legislature may 
pass not only statutes declaratory of the common law but also statutes declaratory 
of the meaning of prior statutes. 

"A declaratory statute is one which is passed in order to put an end to 
doubt as to what is common law or tho? meaning of another statute, and 
which declares what it is and ever has been." 

Bouvier's Law Dictionary. "Statute." 

As pointed out by Judge Cooley in his work on Constitutional Limitations at 
page 111, 
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"As a declaratory statute is important only in those cases where doubts 
have already arisen, the statute, when passed may be found to declare the 
law to be different from what it has already been adjudged to be by the 
courts." 

(See People vs. Supervisors, 16 X. Y., 424.) 

But it is clear that there must, in the nature of things, be a definite line be­
tween the prop<'r exercise of the power ~o pass declaratory legislation and the 
exercise of power under that guise amounting in effect to usurpation of judicial 
functions. Thus, that is clearly a judicial act, and hence beyond the power of the 
legislature, which attempts to decide controversies which have arisen. 

Schooner Aurura Borealis vs. Dobbie, 17 Ohio, 125. 

The line mast be drawn with exactness for the purpose of answering your in­
quiry, between the two instances which hav~ been mentioned. For brevity's sake, 
I may say that the test seems to be furnished by the application of specific consti­
tutional provision; in force in 1843. 

The constitution of 1802 contains no express provision against the passage of 
retroactive laws corresponding to section 28 of article II of the constitution of 
1851; hut section 16 of article VIII of the constitution of 1802 provided that, 

"No expost facto law, nor any law impairing the validity of contracts, 
shall ever be made." 

I think it will readily appear that a law is retrospective in its effect upon vested 
rights of a contractual nature when it impairs the validity or obligation of a con­
tract en1 ered into prior to its passage. So that inasmuch as the question which 
you present involves the application of a law to contracts previously entered into, 
the fact that at the time the law was passed there was no express inhibition against 
the enactment of retroactive laws is not material. The rule as applied to cases 
in which the constitution of the state contains no express prohibition against the 
enactme11t of retroactive laws is stated generally in 8 Cyc: 1018, as follows: 

"In the absence of such express provision a law is not void because 
retroactive in action, where it is unconstitutional as an expost facto law, as 
a law impairing the obligation of a contract, or by reason of its violating 
some constitutional provision not directed against retrospective laws as 
such." 

Lewis vs. :McElvain, 16 Ohio, 348, 355. 

But the expt ess prohibition contained, both in the federal constitution and in the 
constitution of 1802, against laws impairing the obligation or validity of contracts, 
makes provision against retrospective or retroactive laws of this character unnec­
essary; so that when by later constitutional provision such a prohibition was made 
the organic law with respect to legislation of this character, impairing the obligation 
of pre-existing contracts, was not in reality changed. 

As suggested, then, I think that the power of the legislature to pass declaratory 
statutes interpreting prior statutes, asserted as it is only under the general grant 
of lcgishtive power to the general assembly, and not by specific grant of power in 
the constitution, is limited by the specific prohibition against impairing the validity 
of contracts. So that the true distinction under the constitution of 1802 between 
proper lt:gislation declaratory of the meanirog and intent of previous legislation, 
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and legislation that usurps the judicial function as an attempt to adjudicate upon 
rights that have vested, is, for the purpose c,f. your question, to be drawn between 
declaratory acts which do not impair the obligation of contracts and those which 
do. In a word, the principle is that a declaratory act, though in a sense retrospec­
tive, since it umlertakes to declare what the law was before it was enacted cannot 
operate retrospectively in the exact sense so as to affect rights which had vested 
prior to its passage; the right to the performance of an obligation of a contract 
being protected against legislative impairment by positive constitutional provision 
is in every sense a vested right, when the contract has been entered into and the 
obligation has been incurred. Therefore, a statute declaratory of the meaning 
of a former statute, though it might possibly be sustained as affecting contracts 
thereafter entered into, and ·so fixing the obligations thereof, qmnot be sustained 
as applicable to contracts theretofore entered into and so impairing the obligations 
thereof. 

Thus it is seen that though the constitution of 1802 did not impose upon the 
legislature restraints as effective as those imposed upon it by the constitution of 
1851, the limitation with respect to legislation affecting contract rights is equally 
effective under both constitutions (as indeed it would have to be in view of the 
federal constitution). This conclusion leaves but two points to be determined, 
VIZ.: 

1. Did the act of 1843, if construed so as to apply to leases theretofore entered 
into, affect contractual rights in any way? a lid, 

2. If so was the effect of the act upon the rights so affected that of impairing 
the obligations thereof? 

The first point is seemingly settled by the McVey case cited, which holds, 
as it ha> been pointed out, that the terms of the act of 1804 entered into and be­
came a part of every lease executed thereunder prior to 1843. \Vhatever those 
terms wne, the rights accruing to individuals on the one hand, and to Ohio uni­
versity on the other hand, became vested, in the contractual sense, when leases 
were executed. \Vhile, therefore, the legislature might, as it did in 1843, declare 
what the act of 1805 meant, yet in so far as the act of 1805 and its predecessor, the 
act of 1804, had entered substantially into contracts executed prior to 1843, the 
legislature was without power, at least to the extent of impairing any obligation of 
such contracts, to declare what the terms thtreof were; that function must neces­
sarily reside exclusively in the courts. 

The second question above suggested is answered, it seems to me, by con­
sideration of the case of Matheny vs. Golden, 5 0. S. 361, wherein it was held 
that an act of the legislature passed April 13, 1852, the effect of which was to sub­
ject to state taxation lands held under a lease and belonging to Ohio university, 
was to that extent unconstitutional as violati11g the obligation of a contract, to wit, 
the terms of section 117 of the act of 1804 rt"lative to the exemption of such prop­
erty from state taxation, which in turn entered into and became a part of every 
lease which had been executed prior to 1852 at least (McVey case, supra). 

Speaking of the contractual nature of the provisions of the act of 1804 in 
this respect, and the manner in which the obligations arise under it, Brinkerhoff, 
]., says at page 372 et seq. (Matheny vs. Golden, supra) : 

"The state opens the negotiation, and speaking through her legislative 
act, makes her proposition to the complainant and his associates to this ef­
fect: If yon lease these lands at a fixer) rent, payable to the Ohio uni­
versity. for ninety-nine years, your lands thus leased shall be perpetually 
exempt from all state taxes. This is the proposition of the state. The com­
plainant and his associates lease the lands accordingly; they bind themselves 
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to pay, have paid, and must continue to pay, a fixed rent accordingly; a 
rent fixed, as a matter of course, at a considerably higher rate than they 
would have bl'en willing to pay had it not been for the.proposed exemption. 
Relying on the faith of the state for the fulfillment by her of a contract 
based on her own proposition, they take leases; and thus accept the proposi­
tion of the state pure and simple without modification; and thus the minds 
of the parties have met. They have respectively agreed to do particular 
things, and not to do other particular things. 

* * * * * * * * * * * 
"Is the recent legislation such as to impair the obligation of this con­

tract? The question, unfortunately, can have but one answer. It has at­
tempted to tax lands which it had solemnly contracted never to tax. Per­
haps we ought to presume-and we should certainly be very glad to be able 
to presume-that this recent legislation complained of was the result of over­
sight. But-and we feel neither pride nor pleasure in saying it-the languge 
of that legislation seems to be too explicit, and too direct in its application 
to these lands, to admit of so charitable a presumption." 

So that it is very clear that the clause in the act of 1804, relative to the terms 
on which the lease should be made and held, when leases were executed in accord­
ance therewith, gave rise to contractual obligations not subject to legislative im­
pairment. But it may be insisted that the protection of the constitution of 1802, 
and of the federal constitution as well, against the impairment of contracts, was 
intended to be accorded to the individual, and that the state may pass a law im­
pairing a contractual obligation rltlllling to it, and it may be urged that the lease 
was between the state as custodian of the legal title of the lands, and the lessees, 
so that the right of the state to a revaluation and the obligation on the part of the 
lessees to pay rentals according to such revaluation, were matters within the power 
of the legislature to abrogate because by so doing the rights of individuals would 
not be deleteriously affected; but on the contrary they would be benefited. 

Such an argument may, with some show of reason, be based upon the lan­
guage of Brinkerhoff, ]., in Matheny vs. Golden, supra, wherein he speaks of the 
contract between the state and the lessee. Yet, when the actual facts are consid­
ered, the error thereof becomes apparent. For the state, though it once had the 
fee did not retain it, but by section 11 of the act of 1804 vested the same in the 
president and trustees of the Ohio university in trust for the sole use and benefit 
of the university. The leases, then, were to be made by the trustees themselves and 
not by the state, and the trustees were not the mere agents of the state but the body 
politic and corporate. 

The obligation of the leases, therefore, accrued substantially in favor of the 
trustees for the benefit of the university and not in favor of the state in any pro­
prietary capacity. \Vhatever right, title or interest the state retained in and to the 
lands situated in the two townships was only such interest as had been vested in it 
by the contract hetween the congress of the confederation and the Ohio Company 
of Associates and it must be apparent that such interest was that of a mere trustee 
and constituted a moral obligation to see that the lands were properly applied to the 
support of the ~miversity rather than anythi~g in the nature of a beneficial right. 

Therefore, it follows that the rights and obligations which have been consid­
ered, accrued, in all probability, in favor of the president and trustees of the Ohio 
university and beneficially in favor of the institution itself. In my opinion such 
obligations are protected from impairment hy the state and federal constitutions as 
well as the strictly private and individual obligations accruing under the same act 
to the leases themselves. Dartmouth College vs. \Voodward, 4 Wheaton. 
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· For all· the foregoing reasons, then, I ::1m of the opmwn that the act of 1843 
had no effect whatever upon the fixed rights and obligations of the parties to the 
leases entered into prior to that year; and upon the authority of the 1\IcVey case, 
supra, which constitutes an adjudication of the question as to what those rights 
and obligations were, I am further of the opinion that all leases of Ohio uni­
versity lands, executed prior to the year 1843 are, and at all times have been, sub­
ject to revaluation in accordance with the terms of the act of 1804. 

Your second question involves consideration of section 12 of the act of 1804 
which is lengthy and which has been quoted herein. It is apparent, I think, from 
the provisions of this section that although the term of the original lease is stated 
as being ninety years, renewable forever (which term of 90 years was subsequently 
changed to 99 years) the leasehold interests are, in point of fact, permanent so 
that no formal renewal of any lease was necessary in order that the conditions 
attaching to the leasehold interests after the expiration of the original term should 
be operative. Your question contains no statement with respect to the making of 
any renewals and I assume that none have been made. 

In your statement of facts you have very interestingly explained the object 
and purpose of the use of the price of a bushel of wh~at in a given market as a 
criterion of value and have shown the historical development of such an idea. These 
facts, while throwing light upon the meaning and intention of the legislature, are 
not of importance in the solution of ·the legal question which you present and 
therefore they will not be stated here. So I simply assume that it is possible at the 
present time for the standard of rent applicable at the end of the original period to 
be determined and applied. It having been already decided that the provision as 
to revaluation remains as an obligation to the contract of each lease executed prior 
to 1843, your question requires me to inquire only whether there is any present legal 
obstacle to the performance of these obligations. 

The first question which arises is suggested by the provision of section 12 to 
the effect that, 

"in case either or both of the parties shall neglect to choose such * * * 
referees * * * the general assembly at its next session shall appoint 
such number of referees * * * as the case may require." 

There are really two questions here, first, as to whether or not it is essential 
that the intervention of the state shall be made "at the next session of the gen­
eral assembly?" In my opinion this is not the case. The language is directory 
rather than mandatory. The test for ascertaining whether or not such provisions 
are directory or mandatory is furnished by inquiring whether the manifest in­
tention of the whole act is that the thing commended to be done shall at all events 
be done, but is particularly commanded to be done at a given time, or whether 
the intention is that if the thing is not done at the given time it shall not be done 
at all. In this case the legislation is intended to cover perpetual leaseholds and 
to furnish a basis for a valuation which is to last for a period of twenty years. It 
seems to me that the intention clearly is that the revaluation and determination 
shall in all events be made, and shall be the basis of payment of rcnf during the 
next twenty years rather than that if the determination is not made through the 
intervention of the general assembly at the particular time mentioned it shall not 
be made at all. The act provides that at the expiration of the period of the lease 
"the lessee shall pay yearly rent * * * forever therefor * * * equal to and 
not exceeding six percentum of the amount of a valuation to be made as aforesaid. 
Provided, however, that such last mentioned rent shall be subject to the following 
regulations, to wit:" 



ATTORNEY GENERAL. 1575 

I am, therefore, of the opinion that assuming the state to be called upon to act 
at the present time by reason of these provisions such action may now be taken 
through the "next session" of the general assembly following the failure of the 
parties to agree upon referees after the expiration of the period of the lease has 
gone by. 

In this connection, however, I would be of the opinion that the revaluation if 
now made would be effective only during the remainder of the twenty-year period 
for which it should have been made at the expiration of the original term of the 
lease. That is to say, assuming a lease to have been executed in 1805 for a period 
of ninety-nine years, renewable forever, the right to a peculiar kind of revalua­
tion would have accrued in 1904, and the revaluation which should have then been 
made would have lasted, so to speak, until 1925; so that if such revaluation were 
now made it would cover the period between the present and the year 1925 at 
which time another revaluation should be made on the same basis. 

Another question is suggested by consideration of the fact that under the con­
stitution of 1851 the general assembly can exercise no executive function, so that 
it would presumably no longer be competent for the legislature to "appoint" 
referees. This, and perhaps other questions arising in connection with the general 
question submitt.-:d by you, are, it seems to me, answered by a consideration of two 
principles, which happen, in this instance, to be related, although they have no 
necessary relation to each other, in the science of jurisprudence. In the first place, 
it is generally, if not universally held that the inhibition against the passage of 
laws impairing the obligation of contracts will not prevent the enactment of legis­
lation affecting matters in connection with such obligations which are of a purely 
remedial nature. See 8 Cyc. 995. 

Inasmuch as the essence of the right corresponding to the obligation in this in­
stance, is that the general assembly of the state shall furnish the means of effecting 
a revaluation on the required basis, it seems to me that the manner in which the 
state shall act is of a remedial nature, and so long as the state's action is effective 
to enforce the right and to discharge the obligation, its legislation looking to that 
end will be upheld though it may alter the strict terms of the original contract 
founded upon the law of 1804. 

The other principle which I have in mind is that axiom of equity jurisprudence 
that where the performance of a trust in the precise manner intended by the orig­
inal donor is rendered impossible, the object of the donor shall be effectuated by 
means most nearly appropriate thereto and which are within the bounds of possi­
bility. In this case, as has been stated, the state appears in the attitude of a trustee 
and as a trustee has stipulated that it shall act through certain d~signated agencies. 
By force of a change in its constitution these agencies can no longer be employed. 
Therefore, upon the principle just stated, if the end sought to be accomplished is 
brought about by agencies which are appropriate to the same object, legislation 
for that purpose should be upheld. 

Acwrdingly, I am of the opinion that the duty of the state under section 12 
of the act of 1804 may be effectively discharged by the passage of a law authorizing 
the appointment by the governor, or by some other executive officer, of the neces­
sary appraisers. 

Perhaps there is another question involv~d in your second inquiry, as to whether 
or not it may be assumed that a case is presented for the interposition of the state. 
Your statement is that no revaluation has been made at any time since 1843, all par­
ties in interest evidently having failed to act upoR the assumption that the legisla­
tion of that year precluded further action. 1 do not think that any claim of laches, 
waiver or estoppel can he made as against the assertion at this time of the rights 
clearly vested in the state and the corporation as trustee for the benefit of the Ohio 
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university. There can in the nature of things be no such thitJg as estoppel in such 
a case for the reason that no intervening rights of third persons could be built up 
under these leases as every assignee of such a ·tease would take subject to the pro­
visions of the original lease and the statutes entering into the same. There is no 
such thing as waiver because a trustee has no power to waive any provision for the 
benefit of his trust, at least in such a way as to deprive the trust of a substantial 
right or benefit. There is, it is submitted, no such thing ip this case as laches. This 
principle of equity, founded upon the maxim that equity aids the vigilant, not thos~ 
who slumber on their rights, does not apply at all, for example, to suit brought 
against trustees to enforce an express trust. Pomeroy on Equity Jurisprudence, 
Vol. 1, sections 418, 419. 

That is to say, a trustee, by neglecting to assert a right which exists, for the 
benefit of the trust estate, cannot deprive the trust of the benefit of the exercise of 
that right. This is particularly true in the case of charitable trusts wherein the 
cestuique trust being impersonal is not in a position actually to assert a right. In­
deed the principle applies to the assertion of all public rights as such where no spe­
cific statute of limitation is involved, and where the right of the public is not strictly 
proprietary. 

In this case it is obvious that the right to revaluation inheres substantially in 
the trust itself which is created for the benefit of the institution Known as Ohio 
university. The trust is a public charitable trust and mere failure on the part of 
the trustees, such as the president and trustees of Ohio university or the general 
assembly of the state itself, to assert rights for the benefit of the trust will not pre­
vent the subsequent assertion of those rights. 

One fact remains to be mentioned in this connection. The provisions relative 
to the use of the ·"medium price per bushel of wheat" found in the act of 1804, 
relate to the fixing of the rental in terms of that commodity. Before the legisla­
ture of Ohio is called upon to act at all there must be provision for a revaluation. 
This is to be made by the trustees of the Ohio university in the manner provided 
in the original act and subject to the conditions therein. Therefore, the initial 
step in the matter of valuation must be taken by the trustees of Ohio university. 
However, it does not appear that the appointment of the referees for the purpose 
of determining the basis of the rent is dependent upon the making of a revalua­
tion. The two may proceed at the same time, for the section directs the successors 
of the trustees of Ohio university to make a revaluation at the expiration of the 
term, and at the same time directs that at the expiration of the term the three 
referees shall be appointed thus clearly showing that the trustees of the university 
are authorized by the original act to initiate the process of fixing the basis of the 
rent independently' of their proceeding to ·secure a revaluation; although when the 
rent is fixed and the determination of the referees "entered of record on the books 
of the corporation" it cannot be used for any purpose until the valuation is made. 
Therefore, while I adhere to the view as already expressed that the general as­
sembly may, if it chooses, treat the present situation as an instance of neglect of 
the university and of the lessees to choose referees, yet I would recommend, in 
order to avoid all question, that the trustees of the university first proceed to have 
a revaluation made and then offer to appoint a referee, thus placing upon the 
lessees the obligation of choosing another, failure to discharge which will then 
clearly establish the right of the legislature to provide for the selection of such 
referees. 

Subject to the foregoing qualification, then, I answer your second question by 
saying that the legislature may, at the present time, provide for the appointment of 
referees for the fixing of the rental, but that it would be better not to assume 
that the parties have neglected to choose referees until the trustees of Ohio uni­
versity have taken some steps toward securing a revaluation. 
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In answering your third question I do not deem it necessary to go deeply into 
the legislative history in question. It is true that your third question inquires spe­
cifically whether the present board of trustees is legally constituted, and in order 
to answer this question with technical accuracy some such inquiry would have to 
be made. It is possible that the result of such an inquiry will show that by reason 
of the change in the constitution, and an evident misunderstanding with respect to 
the proper steps to be taken to adjust matters to that change, the present board of 
trustees of the Ohio university is not legally constituted. But your second, and I 
suppose your principal question in this connection is as to whether or not the fact 
that the present board of trustees is not legally constituted is sufficient upon which. 
to base a conclusion that Ohio university is non-existent as a corporation, so that 
moneys appropriated for its support and maintenance by the general assembly may 
not lawfully be paid to it. 

This question must be answered in the negative, even upon the assumption 
upon which it is founded. The corporation known as the "president and trustees 
of Ohio university" is an eleemosynary body corporate. It was created by the 
state in pursuance of a duty cast upon it in the nature of a trust. The institution 
as such, meaning thereby the trust itself, which may be designated as the "uni­
versity" continues to exist notwithstanding the fact that those individuals who are 
administering its affairs as trustees may not have been legally appointed as such. 
The only proper way to question the legality of the incumbency of these trustees is 
by action in quo warranto. To withhold appropriations made by the state for the 
uses and purposes of the Ohio university from their intended object on the ground 
that the trustees of the university were not legally appointed, would constitute a 
species of collateral attack on the legality of such appointment which could not be 
sustained. To put it in another way, the trustees are in every sense defacto officers 
and members of the corporation. The corporation as such must continue to exist 
whether it has any dejure officers and members or not, and those who assume under 
color of authority to act as its trustees will be protected, and the validity of their 
acts sustained, as against any attack other than the direct one which might be made 
hy an action in quo warranto. 

Since your fourth question was asked there has been some legislation on the 
general !>Ubject and I do not know whether an answer thereto is still desired by 
you. Tf such is the case I will be pleased, upon notice to that effect, to make it 
the subject of a separate opinion.· 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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1302. 

' FOREIGN CORPORATIONS-CIRCUl\TSTANCES Ul\DER WHICH CRED-
ITS ARISING FROM BUSll\ESS DO~E BY FOREIGN CORPORATIONS 
MAY BE TAXED IN OHIO-GOODS HELD IN STOCK BY SUCH COR­
PORATIONS. 

1. Where a foreign corporation has its manufacturing establishments and 
principal managerial offices in other states, but maintains in Ohio a selling agency 
~uhich manages the business of selling products of the corporation, keeping a stock 
of its goods on hand, directing the activities of traveling salesmen and other solic­
itors, and extending credit to customers, the credits arising from such business are 
taxable to the company in Ohio. The fact that the local agents deposit the money 
collected by them in bank in Ohio to the credit of the company and keep one account 
from which some expenses of the Ohio business are paid upon checks drawn by 
agents themselves, considered but not deemed material to the conclusion slated. 

2. Under the above facts, and the goods received by the Ohio agency and held 
w stock by it not being charged to it by the home company, so that there is no rela­
tion of debtor and creditor existing on account of the deli'llery of such goods to the 
Ohio agmcy, the debts which the corporation may deduct from the claims and debts 
payable .to the Ohio agency for the purpose of arriving at the amount of the ta.'l:­
able credits, are such debts as are attributable solely to the Ohio agency and its 
business, and those only; that is, the debts which may be deducted are those which 
are inwrred by the Ohio agents themselves, or by the home office, for and on behalf 
of the Ohio agency, and with direct reference to the business of the agency. The 
company may not deduct all debts owing to it from Ohio debtors, as such, nor J 

proportional share of the entire indebtedness of the company, determined by the 
amount of sales of Ohio agents as computed with the total sales of the company 
everywhere. 

CoLUMBus, OHIO, December 15, 1914. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-On July 31st of this year you transmitted to me a letter ad­
dressed to the commission by the board of assessors for the district of Franklin 
county, enclosing correspondence which, with additional information furnished to 
me directly by counsel for the corporation concerned, present the following facts 
and questions arising thereon: 

"The H. J. Heinz Company, is a corporation organized under the laws 
of another state with its principal office in the state of Pennsylvania. The 
company is engaged in the business of manufacturing articles of food and 
condiments. It has factories in several states. The company has a selling 
branch or office in the city of Columbus through which business is trans-
acted in the following manner: · 

"The Columbus office takes orders for the goods manufactured by the 
company either directly or through traveling salesmen who report to Co­
lumbus. At Columbus there is maintained a stock of goods sent, by 
order of the main office in Pennsylvania, from the different factories va­
riously located to the Columbus warehouse. The orders taken through 
the Columbus office are ordinarily filled from this stock. 

"Large orders, however, are occasionally filled by requisition on the 
home office directly from the factory designated by that office. When an 
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order is placed, then the ordinary course of business is that the same is 
filled directly from the Columbus office which maintains its stock by making 
requisitions on the home office, which in turn makes requisitions on the 
various factories. The Columbus office sells goods on credit. The books 
of account involved in these transactions arc kept in Columbus, and collec­
tions are made by the Columbus office. The Columbus office pays its own 
current expenses, such as rent, fuel, light and certain wages, but the salaries 
of the principal officers of the Columbus branch are paid by the home 
office. 

"The Columbus office is not charged with the goods which it receives 
from the factory according to any standard of price or value and no rela­
tion of debtor and creditor exists between the Columbus branch and the 
home office. 

"The proceeds of the collections are deposited by the Columbus office in a 
Columbus bank. Two accounts are kept. The statement of counsel for the com­
pany is that one of these accounts consists of moneys sent on by the home office 
for the use of the Columbus office in the payment of its expenses and may be 
checked on by the Columbus office, while the other into which all the col­
lections are paid can be checked on only from the home office. 

"(There appears to be some slight inconsistency between the statement 
last made, and the statement that the Columbus office pays certain expenses 
other than salaries. In the view I take of the legal questions involved, 
however, this inconsistency, if real, is immaterial.) 

"Upon the foregoing facts the following questions arc submitted: 

"1. Are the credits arising out of the business transacted from the Co­
lumbus branch of the company taxable to the company at Columbus? 

"2. If an affirmative answer is returned to the first question, may the 
company, for the purpose of arriving at its taxable credits, deduct from the 
gross amount of all accounts payable to it at the Columbus office, a pro­
portional share, so to speak, of the debts of the company incurred in the 
purchase of raw material and for other purposes in connection with the 
process of manufacturing, such debts being those of the corporation in 
general and not directly, at least, attributable to the Columbus branch, 
or, is the right of the company to deduct debts limited to such debts as are 
incurred by Columbus office directly?" 

These questions are in effect covered by my op1mcn to the commission, under 
date of September 26, 1912. In that opinion I held that a foreign corporation having 
an agency in this state, with a stock of goods located at such agency, is not entitled, 
under the tax laws, to deduct from the sum of its legal claims and demands arising 
from the sale of such goods, the legal bona fide debts owing such corporation, re­
gardless of whether such debts are related to the goods sold and business done in 
the state of Ohio or not; and in particular that it could not deduct the debts aris­
ing from the purchase of such goods or the materials entering into them unless the 
debts created by the corporation could be directly referred to the specific goods solei 
through the Ohio office. In that opinion the taxable situs of the credits in Ohio was 
assumed, largely on the basis of the previous opinion given to the commission in 
the matter of the Ritter Lumber Company, and the sole question considered was the 
deduction of the debts. 

The opinion of September 26, 1912, was, however, given in answer to a general 
question, and the previous opinion relative to the Ritter Lumber Company was 
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based npon a particular statement of facts wholly different from those now before 
me. For these reasons I have deemed it wise to go into the question of situs as 
well as the question of deduction de novo. 

For the purpose of this opinion, however, the discussion which is contained in 
the two previous opini"ons referred to, in so far as it is applicable here, may be 
omitted. That is to say, it is not necessary for me in this opinion to trace the his­
tory of the development of the law of the situs of intangible property as applied to 
a corporation doing business in a state .other than that of its origin, nor need I go 
again over the circumstances under which credits owned by a non-resident of a 
state may acquire a business situs in the state and thus become localized for the 
purpose of taxation at a place other than the residence of the owner. It will be 
sufficient, I think, for present purposes, without citing all the authorities which were 
~onsidered in the other opinions, to state that the law recognizes the possibility of 
the establishment of such a busiuess situs for intangible property such as moneys 
and credits, and that generally speakitJg, two kinds of circumstances were reiied upon 
by the courts in the case considered in the former opinions as establishing such a 
separate business situs, viz., first, where the non-resident has sent money into an­
other state and placed it in the care of an agent for the investment with power to 
collect and reinvest, such as where money is loaned on real estate mortgages, anti 
the local agent has power to reinvest; and, second, where the credits arise out of 
a business conducted -in the state by the agents of the non-resident owners o'f them. 

It is pointed out in the former opinion that in the first case above mentioned it is 
essential to the creation of a separate situs of. the credits that the agent in whose 
possession the evidence of indebtedness may be, and who may have authority to 
collect them, shall also possess the authority to reinvest. The former opinions, how­
ever, do not cite cases in which the test applicable in the second class of cases above 
set forth is defined with any accuracy. There is the case of Hubbard vs. Brush, 
61 0. S., 252, in which the test is suggested merely. But the facts of the case are 
so entirely different from the one which is now before me that for reasons pointed 
out in the opinion of September 26, 1912, it is not of great service in this connec­
tion is transacted therein. Such cases are not lacking. I find the following author­
is transacted in Ohio all its credits are taxable here. 

It has seemed desirable, therefore, to search further for authorities on the 
question as to the situs of credits referable to the business of a foreign corporation 
transacted in -a state when only a part of the managerial business of the corpora­
tion is transacted thereon. Such cases are not lacking. I find the following author­
ities upon the proposition : 

In Armour Packing Company vs. Savannah, 115 Georgia, 140, the facts were as 
follows: 

The packing company was a corporation organized under the laws of the state 
of New Jersey, but having its principal place of business at Kansas City, Kans. It 
owned real estate in the city of Savannah in which it did business in its own name 
through an agent. The business consisted in the selling of food products. The 
agent at Savannah sold the products to his customers in and around Savannah, de­
livered the goods, collected the money and deposited it in the Savannah banks to 
the credit of the Armour Packing Company. Such money was allowed to accumu­
late for a few days and then was remitted to New York where there was another 
branch office of the packing company. Money was also on deposit belonging to the 
packing company in a Savannah bank which was used for the purpose of paying 
the expenses of the Savannah office of the company. Some sales were on credit 
and the amounts due appeared on the books. 

I am unable to distinguish the facts just stated from the facts in the case sub­
mitted by you. The court held that under a statute authorizing the city of Savan-
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nah to lay taxes upon ''the inhabitants of said city and those who hold taxable 
property therein, those who transact or offer to transact business therein," and 
designating as subjects of taxation, "capital invested in said city, stocks in 
money corporations, chases in action, income and commissions derived from 
the pursuit of any profession, faculty, trade or calling * * * * and all 
other property or ~ources of profit not expressly prohibited or exempted by >aid 
law or competent authority of the United States; and under an ordinance taxin;~ 
"every person or corporation owning- or holding any trmt or consignment ''' ~· 

notes or other evidences of debt, money, tolvent debts, stock in trade and every 
other kind of personal property whatsoever,'' the book accounts of the Savannah 
agency of the packing company were taxable in Savannah. 

It is true that the charter of the city of Savannah was very broad wtth refer­
ence to the delegation of the taxing power, but it docs not appear to me that the 
ordinance of the city was any broader than section 5404, of the General Code of 
Ohio, which taxes all corporations wherever incorporated upon their "credil s 
within this state." 

The reliance of the corporation in that case was upon the general princitl: 
that the situs of credits for the purpose of taxation is at the domicile of the owner; 
while the decision of the court was planted upon the proposition that credits might 
acquire a different business situs, as held in the Ohio case of Hubbard vs. Brush, 

•Suj>ra. Therefore, I conclude that the case cited is in point and if its authority is 
to govern it leads to the conclusion that the situs of the credits inquired about iot 
your letter is in Columbus, Ohio. 

It is interesting to note in connection with this ca'e that the Georgia court re­
fused to follow the case of Vicksburg vs. Armour Packing Co., 24 So. 224 (Miss.), 
in which upon similar facts the supreme court of l\liosis,ippi, had held that the 
credits of the same corporation attributable to its business at Vicksburg, l\1 iss., ditl 
not have a taxable situs in the state of Mississippi. So far as I know the Vicksburg 
case is the only one which is in conflict with what seems to me to be the otherwi'ic 
unbroken line of authorities on the point. 

The Georgia case just discussed is followed in Armour Packing Co. vs. Augusta, 
118 Ga .. 552. The facts in this case were not quite identical with those of the 
Savannah case. The following differences avpear: 

In the first place the collections of the Augusta agency of the Armour Packin;.:­
Co. wen: remitted daily to the home office of the company instead of being depos­
ited in a bank to the credit of the company for temporary purposes. There did nor 
appear to be any separate bank account in Augusta which could be checked upon 
for the current expenses of the Augusta agency as was the case in the Savannah 
case. In the second place no peculiar municipal charter provision was relied upon 
in whole or in part as a ground of decision in the Augusta case; but the case was 
decided upon general principles which are stated in the following excerpt from the 
opinion of Cobb, J.: 

"The ground upon which we rest our decision in this case is that when 
a non-resident goes into another state for the purpose of doing business, 
and employs an agent there to transact his business, receive money due him, 
contract debts for him, purchase property to be used in the business, and ex­
ercise a joint management of such business, he cannot escape the burden of 
taxation, which his property of every description situated in this state oua;ht 
to hear, by invoking the fiction that intangible property has its situs where 
the owner resides * * *. To all intents and purposes these notes and ac­
counts are a part of the business being conducted in Augusta. They were 
received in the course of that business and represent part of the capital em-
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ployed in the business. They are, in short, as much taxable as is the tangible 
personal property actually employed in the conduct of the business in that 
city." 

It will be seen that this case goes further than the facts submitted by you rc· 
quire in holding that credits acquire a separate business situs under given circum­
stances; for in the case which you present the Heinz company keeps money on de­
posit in Columbus, some of such money being subject only to the check of the Co­
lumbus office. ]'\ everthelcss, I think that the principle announced by the Georgia 
court is the correct one, and that the facts which arc disclosed by the correspond­
ence laid before me relative to the keeping of bank accounts in Columbus by the 
Heinz company are immaterial. The Armour Packing Company refused to rest 
content with the two decisions above cited and in a subsequent case of Armour 
Packing Co. vs. Clark, sheriff, 124 Ga., 369, sought to have a reconsideration of the 
entire case, and particularly of the Augusta case. The court refused to reverse its 
decision in either case, and in the course of the opinion, per Candler, ]., the follow­
ing comment is made with reference to the points of difference between the 
Augusta case and the Savannah case which I have referred to: 

"We do not lose sight of the fact that * * * the authority of the 
plaintiff's agent in the city of Augusta is much more restricted than that 
of the agent in the case from which we have quoted; but we fail to see 
that this alters the principle involved in any degree. The plaintiff ships its 
meats from Kansas City, but its business was conducted in Augusta. Its 
agent had only a limi.ted authority; but there is no escape from the impor­
tant fact that regardless of any considerations as to the point from which 
it obtained its stock of goods, or the extent to which its agent was author­
ized to act for it, the plaintiff was engaged in conducting a business in the 
city of Augusta, and in the conduct of that business the fact of his non­
residence gave him no more favored position than that occupied by resident 
dealers of like character." 

Although the two previous cases had been decided by less than a full bench, 
the decisions in 124 Georgia was concurred in unanimously. 

Other jurisdictions offer cases almost as nearly in point as those above cited. 

In the opinion to the commission respecting the taxability of the credits of the 
Ritter Lumber Company, I commented on the fact that the state of Louisiana, both 
in the language of its statutes and in the decisions of its courts thereunder, has 
perhaps gone further than any state in the Union in assigning a separate business 
situs to the intangible property of non-residents. Possibly for this reason cases 
from this jurisdiction lack the authority for present purposes which they otherwise 
would have. However, the case of Monongahela River Consolidated Coal & Coke 
Co. vs. Board of Assessors, 2 L. R. A. n. s. 637 presents facts so similar to the case 
about which you inquire that I cannot forbear mentioning it. These facts are as 
follows: 

The plaintiff was a corporation of Pennsylvania, having its main office in that 
state. It was engaged in mining Pittsburgh coal and in shipping it for sale to va­
rious parts of the country. It had a sales agent in the city of New Orleans con­
ducting its business there under the name of the agent. In the course of that busi·· 
ness the agent accepted due bills payable on demand for coal sold by the agent to 
parties in and around New Orleans. These due bills were held by the agent and col­
lected by him. When collected, the cash arising therefrom was deposited in bank 
and forwarded through the bank to the home office. The court in holding these 
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credits taxable in Louisiana, without relying on any specific statutory provision 
used the following language, per Breaux, C. ]. : 

"The coal of plaintiff is sent here to be sold; it is retained to be sold; 
it is sold and evidence satisfactory to the agent is taken as the representative 
of the price; and when payment of this promise to pay is made, the amount 
thereof is deposited in bank, to be forwarde<! as above mentioned. The 
business while here, is under the direction and control of the agent domi­
ciled here * *." 

My purpose in citing this case, while acknowledging that Louisiana authorities 
may not be regarded as strictly in point, is, on account of the suggestion, in the 
above quoted language, of the test for determining the existence of a separate busi­
ness situs in cases of this sort, viz., that the business out of which the credit arises is 
under the management of the resident agent or representative. That is to say, in 
cases of this kind, as distinguished from others to which I have already alluded, the 
test is not made by the authority of the agent to deal with the money collected on 
the claim, but rather to deal concerning the business which gives rise to the claim. 

In Piano & Organ Co. vs. Dallas, 61 S. W., 943 (Texas, 1901), the facts were 
as follows: 

The office of the company was located in St. Louis, Mo. lt obtained a license to 
do bminess in the state of Texas and had established an office or headquarters in 
the city of Dallas in charge of a manager under whom were a bookkeeper, stenog· 
rapher and other employes necessary for the dispatch and management of the busi­
ness of the office. The company employed a number of solicitors and salesmen to 
canvass the territory adjacent to the city of Dallas, who reported to the manager in 
charge at Dallas. The company maintained in Dallas a repository or storeroom in 
which a stock of goods was kept for sale, and from which stock many, though not 
all, of the orders solicited by the traveling salesmen were filled, the remainder be­
ing forwarded by the manager in charge at Dallas to the main office of the com­
pany at St. Louis from which the same were filled either from a warehouse 
in St. Louis or from a factory in Indiana. The company in the usual course of its 
business, and acting, of course, through its Dallas manager, took notes, usually 
secured by chattel mortgages upon the musical instrument sold, said notes being 
made payable to the bank nearest and most convenient to the makers thereof as a 
matter of accommodation to both parties. The notes were transmitted to and kept 
by the managing office in Dallas and collected through that office. The Dallas office 
furnished to the main office in St. Louis schedule of said notes, and as a matter of 
practice the main office at St. Louis gave directions to the branch office at Dallas as 
to the management and collection of said notes. The cash arising from such col­
lection, aside from that necessary to pay the current expenses of the business in 
Dallas, was remitted to the city of St. Louis. The agent at Dallas had no author­
ity to reinvest the proceeds of the notes nor to purchase any stock in trade. The 
question was as to the taxability in Dallas of the notes referred to in the above 
statement. The charter of the city authorized it to levy municipal taxes upon "all 
persons or corporations owning or holding personal property or real estate in the 
city * * * on the first day of January of each year," and also to levy such tax 
on the property of corporations, as was provided by state law. 

The laws of the state of Texas with respect to the assessment of personal 
property were strikingly similar to those of Ohio. Without quoting in full it m;~.y 

be said that there was a general provision to the effect that all personal property in 
the state and all moneys, credits and investments of citizens of the state should be 
taxed; and that there was also a provision that agents should list moneys "invested, 
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loaned or otherwise controlled * * as agent or attorney, on account of any per­
son, company, corporation whatsoever, etc." So that, as I shall hereinafter point 
out, the same. conditions might have been made with respect to the situs of credits 
under the statutes of Texas as might be made under the statutes of Ohio with re­
spect to the same subject. 

The supreme court of Texas in a very elaborate opinion cited numerous authori­
ties beginning with the old case of Catlin vs. Hull, 21 Vt., 132, commented upon in 
the opinion in the matter of the Ritter Lumber Company, herein referred to, and 
held that the credits were taxable in Dallas. The following excerpt from the 
opinion will show the trend of the court's mind: 

"There is * * an exception to the above rule (that the domicile of 
the owner controls the taxable situs of intangible property like promissory 
notes) almost universally recognized * * *, and that is that when a per­
son residing in one state has an agent in another who conducts the business 
of his principal and has notes in his hands for collection or renewal witlz 
a view to keeping up a permanent business, the situs of the notes will be the 
place of taxation * *." 

In Marshall-Wells Hardware Co. vs. Multnomah county, 115 Pacific, 150 (Ore­
gon, 1911), the facts were as follows : 

The corporation was organized under the laws of New Jersey; its principal 
office was in that state, and its principal place of business in Minnesota; a branch 
business was conducted by the company in Portland, Ore., in charge of a manager. 
There a large stock of goods was carried and a large amount of accounts had ac­
crued from sales made in various western states and in Canada by traveling sales­
men and by mail orders. Orders were ordinarily filled from the Portland stock, 
but occasionally from the Duluth house. All accounts of sales made by the Port­
land house were kept only by it. The Portland manager employed,- paid and dis­
charged the traveling salesmen and sent them out. Collections were placed in rt 

hank in Portland in a single fund, but when the f unci amounted to more tl1an a 
certain sum the surplus was remitted to the home office, the remainder being retained 
for the payment of the current expenses of the Portland branch. The question was 
as to the taxability in Oregon of the book accounts. They were held taxable in an 
opinion in which some of the cases already discussed in this opinion were citerl 
and followed. 

It will be observed that I have selected, as authorities, for the conclusion of 
law at which I have arrived on the first question of the two into which the general 
question resolves itself, cases presenting facts· almost identical with those stated by 
you. As I have observed, I find one dissent from this otherwise unbroken line of 
decisions, viz., the case of Armour Packing Co. vs. Vicksburg, supra. I think it 
safe to say that as a general proposition a credit is localized in a state fo:: taxation, 
though owned by a non-resident, when it arises out of a distinct business conducted 
for the non-resident in that state by an agent. I think it also may be concluded 
that an agent to sell and to manage all the selling operations of his principal, con­
ducts a business separate from that of his principal within the purview of the rule. 
That is to say in many of these cases, if not in all of them, the selling end of the 
business was, so to speak, only a part of the entire business of the non-resident 
corporation; and that end or part of the business was the only part entrusted to 
the agent. Nevertheless, the operation of that part of the business was considered 
by all the courts whose decisions I have cited, as so far separate from the main 
business of the company as to assign to the credits arising therefrom a distinct busi­
ness situs of their own. So that in the face of these authorities, it cannot be con-
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tended generally that because a corporation is primarily a manufacturing company 
or a producing company of any kind, so that the sale of its products is merely a 
part of its business, the business conducted by a selling agent cannot be separated 
from the general business of the company and considered as a distinct affair. 

Before going further, the statutes of Ohio must be considered; for it is clear 
that though Ohio may have the power to tax credits localized \\'ithin her boundaries 
upon the principles above outlined, the credits will not be taxed unless the statutes 
provide for their assessment. 

Avoiding the repetition of what was elaborately presented in the opinion in 
the Ritter Lumber Company matter, I may state that so far as foreign corporations 
are concerned, it is now too late to raise such a question with respect to the taxation 
of intangible property in Ohio. Hubbard vs. Brush, supra, adopts the general prin­
ciple that credits arising out of business transacted in Ohio are taxable here. 

Insurance Co. vs. Bowland, 196 U. S. 611, and other cases of a similar nature, 
like Western Assurance Co. vs. Halliday, 126 Fed. 257, are authority for the propo­
sition that the corporation tax laws, section 5404, et seq., General Code, are not 
limited as to foreign corporations by the general terms of section 5328, General 
Code, to the effect that "moneys, credits, etc., of the persons residing in this state 
shall be subject to taxation. * *." 

So that under the decisions in Ohio, as they stand the state has asserted its 
right to tax the credits of a foreign corporation, to the extent that under general 
rules they may be localized within its boundaries, and the test of localization in the 
case of a business conducted as distinguished from a mere investment is that the 
credits shall arise out of a continuous business conducted for the corporation on its 
behalf by the agents within the state. The only thing that is lacking in the Ohio 
decisions is authority upon the question as to whether or not it is necessary in 
order to assign a business situs to the credits of a foreign corporation that all oi 
the business of the corporation shall be conducted in Ohio, and this omission is 
supplied by the cases from other jurisdictions which I have cited. 

The Ohio cases just mentioned serve also to justify the distinction which I 
have drawn in this opinion between credits belonging to a non-resident and in the 
hands of a resident agent but representing a mere investment of the non-resident 
rather than a continuous business conducted in his hehalf by the agent. and so a> 
to distinguish such cases as Meyers vs. Seaberger, 45 0. S., 232; Grant vs. Jones, 
39 0. S., 506; Lee vs. Daw>on, 8 C. C., 365, and Walker vs. Jack, l'8 Fed., 576. 

Commercial credits stand on a footing quite different from mere investment 
credits. 

For all the foregoing reasons, then, I am of the opinion, upon the first part of 
the question under discussion, that the credits arising from the business conducted 
at the Columbus branch of the H. ]. Heinz Company are taxable in Franklin county, 
Ohio. 

Greater difficulty is encountered in answering the second part of the question, 
and it is this feature of the case which you present that 'has caused me to give to 
the question consideration more deliberate than I am usually able to give to similar 
questions. 

The laws of Ohio do not tax claims and demands as credits but merely the ex­
cess or difference between the sum of all claims and demands due or to become due 
in favor of the taxpayer, and the sum of all legal bona fide debts by him owing. It 
will not be necessary to quote entire section 5327, which defines the term "credits," 
the foregoing statement of its effect being sufficient for present purposes. X ow, if 
the credits arising from the business conducted by a selling branch of a manu fac­
turing corporation are to be localized where that business is conducted, and if in 
arriving at the amount of such credits, no account is to be taken of the debts of the 
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company incurred in the purchase of materials, machinery or otherwise in the 
process of production, as distinguished from that of sale, it will at once appear 
that a foreign corporation maintaining a selling agency in a state is at a disadvan­
tage as compared with a similar corporation whose entire business in the managerial 
aspect thereof is conducted in a single state. For instance in Hubbard vs. Brush, 
supra, and in the Ritter Lumber Company case, the holding was that inasmuch as 
all the business of the corporation was conducted from an Ohio office, all of its 
credits were taxable in Ohio and all of its debts could be· deducted from the sum 
total of its claims and demands for the purpose of arriving at the sum total of 
such credits; but if in either of the cases the facts had been like those which you 
now present a different question would have been suggested. 

The question now under discussion has never arisen in Ohio. There are 
numerous decisions along similar lines by the court of appeals of New York, as 
pointed out in the opinion of September 26, 1912, but the laws of that state are so 
different from those of Ohio that I am unable to apply these decisions in the solu­
tion of the present question. The only decision which is at all analogous is that 
in Barnes vs. Flummerfelt, 21 Washington, 498. 

The statutes of Washington with respect to the taxation of credits were sub­
stantially similar to those of Ohio. The application of such statutes to the following 
facts was involved in the case cited: 

B. and N. were partners, doing business under a firm name. B. resided ip. the 
state of Washington and there conducted the business of broker and money lender 
in the firm name. N. resided in the Hawaiian islands and there carried on the 
business of wellboring and dealing in sugar in the firm name. The firm had claims 
and demands owing to it in Washington to the value of $22,000 in a given year, 
and owed debts on account of the business conducted in Washington in the sum 
of $1,200 in that year; at the same time on account of the business conducted in 
the Hawaiian islands the firm was indebted in the sum of $17,000. 

Of course the firm claimed the right to deduct all its debts from its credits 
which were localized in Washington for the purpose of arriving at its taxable 
credits. The supreme court of Washington denied the right to make the deduction 
on the ground that the two businesses were separate and distinct and that the only 
debts which should be deducted from the business credits taxable in ·washington 
were those debts arising out of the business there conducted. 

I think that although there is a wide distinction between the case just cited and 
the case presented by you, the principle involved in the former may be applied to 
the latter. As I have pointed out in dealing with the snbject of situs, credits can 
be localized in a state, if belonging to a foreign corporation, only upon the theory 
that the business conducted by the company, or on its behalf, in the state, can be 
separated from the main business of the company and considered as a distinct 
undertaking. Once the separation is made it runs through the entire subject, so to 
speak, and serves as well to put out of the equation the debts assignable to the 
main office or manufactory as the credits pertaining to the main office as such. In 
other words, going back to the case of Hubbard vs. Lynch, "the business it transacts 
in this state" must be considered as a separate and distinct undertaking as well for 
the purpose of ascertaining the amount of the legal bona fide debts owing on ac­
count of the business as for the purpose of ascertaining the sum of the claims and 
demands due to or to become due to the company on account of that business. 
Hardship results from this rule; but as pointed out by the Washington court, quot­
ing from a Pennsylvania case, 

"There is nothing poetical about tax laws. Wherever they find property 
they claim a tribute for its protection, without any special respect to the 
owner or his occupation, and without reflecting much on questions of gener­
osity and comity." 
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Or, as stated by Judge Cooley in his authoritative work on taxation, 

"It cannot be too distinctly borne in mind that any possible system of 
tax legislation must inevitably produce unequal and unjust results in indi­
vidual instances; and if inequality in n·sult must defeat the general law, 
then taxatiO•l becomes impossible and governments must fall Lack upon 
arbitrary exactions. But no such impracticable principle is recognized in 
revenue laws. \Vhile equality and justice are constantly to be aimed at, im­
possibilities are not demanded. Tax legislation must be practical. * -" * 
The necessity of the state and of reasonable provisions for the security of 
the individual must be equally considered; the state is no more to be de­
prived of its revenue, because of individual hardship, resulting from gen­
eral rules, than is the individual to be stripped of his property without law, 
because in its necessity the state finds it more convenient to take it thus 
than by regular proceedings. The incidental hardship or inconvenience 
must be submitted to in either case." 

(Cooley on Taxation, Vol. 1, page 390.) 

Admitting, then, the seeming injustice of the application of the rule to the 
case at hand, but being unable to find statutory or other ground for assigning to 
the business of the Columbus branch of the H. ]. Heinz Company any part of the 
indebtedness of the home office of the company for the purpose of deducting such 
part from the total sum of the claims and demands due to the Columbus office and 
arising out of the business conducted by it, J am of the opinion that the only debts 
of the company which may be deducted from such claims and demands, for the 
purpose of arriving at its credits taxable in Franklin county, Ohio, are the debts 
which have been incurred in the course of the business conducted at Columbus, 
considered as a separate undertaking; that is such debts as have been incurred by 
the Columbus office in or by the corporation itself for and on behalf of the Colum­
bus office in such a way as that th!'! relation between a particular indebtedness and 
the business of the Columbus office can be definitely shown and ascertained. In­
asmuch as the company does not claim the existence of any indebtedness of this 
class, but asserts merely the right to deduct either all debts of the company owing 
to persons residents in Ohio or a proportionate part of the debts of the company 
assigned to the Columbus office on the basis suggested by the sales of the Colum­
bus office, as compared with the sales of all the other branch offices of the com­
pany, I am of the opinion that both of these claims of right, should be denied, and 
that the company should be limited to the deduction of such indebtedness as has 
been created by or in behalf of the Columbu5 agency and that only. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 



1588 ANNUAL REPORT 

1303. 

I~DETER~liNATE SENTEI':CE-POWER OF THE GOVERNOR UNDER 
INDETERmNATE SENTENCE LAW. 

IVhen the govcmor commutes the term of a priso11er servi11g a11 iudetermiuatc 
sclltCIIC•? iu the f•cuitcutiar}', his actiou is a reductio11 of the maximum term pro­
vided b_v law aud docs 11ot cha11ge the uature of the prisoucr's seuteuce so as to ell­
title him uuder section 2163, Geueral Code, to a further dimiuution of swteucc. 

CoLUMBUS, OHIO, December 15, 1914. 

HaN. P. E. THOMAS, 1Vardw Ohio Peuileutiary, Columbus, Ohio. 

DEAR SIR :-1 have your letter of December 8, 1914, as follows: 

"Section 2163, General Code of Ohio, provides a table governing diminu­
tio;J of time for good behavior from the term of persons sentenced to this 
institution for a defiuite term, other than life, the provisions of which natur­
ally do not apply to persons sentenced for an indeterminate period. 

'"The governor has commuted a number of sentences from an indeter­
minate period to a specific or definite term. 

"In view of such commutation, have I a ·legal right to allow such pris­
oners the same diminution of time for good behavior as is provided in sec­
tion 2163 for a definite term equivalent to the definite term to which they 
ha vc been commuted? 

"Your prompt reply will be greatly appreciated, as the short time on 
some of these sentences will expire very soon." 

The first question presented by your request is: Has the governor of Ohio 
the power to commute sentences to the Ohio penitentiary, when such sentences have 
been imposed under the new indeterminate sentence law? 

The new indeterminate sentence law, 103 0. L., page 29, reads as follows: 

"Courts imposing sentences to the Ohio penitentiary for felonies, ex­
cept treason, and murder in the first degree, shall make them general and 
not fixed or limited in their duration. All terms of imprisonment of per­
sons in the Ohio penitentiary may be terminated by the Ohio board of ad­
ministration as authorized by this chapter, but no such terms shall exceed 
the maximum, nor be less than the minimum term provided by law for the 
felony of which the prisoner was convicted. If a prisoner is sentenced for 
two or more separate felonies, his term of imprisonment may equal, but 
shall not exceed, the aggregate of the maximum terms of all the felonies for 
which he was sentenced and, for the purposes of this chapter, he shall be 
held to be serving one continuous term of imprisonment. If through over­
sight or otherwise, a sentence to the Ohio penitentiary should be for a 
definite term, it shall not thereby become void, but the person so sentenced 
shall be subject to the liabilities of this chapter, and receive the benefits 
thereof, as if he had been sentenced in the manner required by this sec­
tion." 

Section 11 of article III of the constitution of Ohio, provides: 

"He shall have power, after conviction, to grant reprieves, commuta­
tions and pardons, for all crimes and offtnses, except treason and cases of 
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impeachment, upon such conditions as he may think proper; subject, how­
ever, to such regulations, as to the manner of applying for pardons, as may 
be prescribed by law. Upon conviction for treason, he may suspend the 
execution of sentence, and report the case to the general assembly, at its 
next meeting, when the general assembly shall either pardon, commute the 
sentence, dirLct its execution, or grant a further reprieve. lIe shall com­
municate to the general assembly, at every regular session, each case of re­
prieve, commutation, or pardon granted, stating the name ami crime of the 
convict, the sentence, its date, and the date of the commutation, pardon or 
reprieve, with his reason therefor." 

\\"hile the supreme court of Ohio ha~ not as yet passed upon the new inde­
terminat~ sentence law of Ohio, the suprem•" courts of other states have held that 
similar indeterminate sentence laws are constitutional, and in so holding they have 
concluded that the power of the governor to grant pardons and commutatioi1s of 
sentences vested in him by the constitution, was not impaired by the passage of 
such indeterminate sentence law. And so the holding must be with respect to the 
Ohio law or our law will fall as being in violation of section 11 of article II I of 
the constitution, as above quoted. So assuming that our law is constitutional, 
as I believe it to be, you may proceed upon the theory that the power to pardon 
and commute penitentiary sentences, still rests unimpaired with the governor. 

Your next inquiry is as to the nature of a commutation of sentence. In the 
case of State vs. Peters, 43 0. S., 629, the supreme court at page 651, adopting the 
definition from Bouvier's law dictionary, defines a commutation of sentence as "the 
change of a punishment to which a person has been condemned, into a less severe 
one." This definition seems to have been adopted by the courts generally. 

In the case of People ex rei. Patrick, vs. Frost, Warden, 117 N. Y. S., 524, 
the court said: 

"We may define it (commutation) as the power to change a greater 
punishment to a less punishment, of which both are known to the law. Lee 
vs. ~.furphy, 22 Grat. (Va.), 789, 798; Rich vs. Chamberlin, 107 Mich., 383; 
State vs. Peters, 43 0. S., 657; ex parte Janes, 1 1\ ev. 321; State vs. State 
Board, 16 Utah, 478; Ogletree vs. Doxier, 59 Ga., 802; Long vs. Long, 61 
Tex., 193." 

Having satisfied ourselves that the governor of Ohio retains the power to com­
mute sentences under the indeterminate sentence law, and having defined what a 
commutation is, it is our duty to next inquire in what manner the governor may 
make use of this prerogative with respect to indeterminate sentences, in order that 
his act may come clearly within the definition of "commutation," laid clown by the 
eourts. 

An essential feature of a commutation is that it changes the punishment under 
which a person has been condemned into one less severe. Therefore, when the 
governor presumes to commute an indeterminate sentence, his act, in order to be a 
commutation of sentence, must change the punishment to which the person has 
been condemned, into one less severe. This can be clone with respect to an in­
determinate sentence by reducing the maximum limit, or both the maximum and 
minimum limits, of the indeterminate sentence imposed upon the prisoner. By 
this action the governor effects the release of a prisoner prior to the maximum 
term fixed by the sentence, and his act is therefore a commutation of sentence, 
since it clearly changes the punishment into which the prisoner was condemned, 
by the sentence in court, into one less severe. If he sees fit, the executive may 
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reduce the maximum to a term less than the minimum imposed by the court. Ex 
parte Harlan, 180 Fed., 119, page 127. 

In your request you refer to the fact that the governor "has commuted a num­
ber of sentences from an indeterminate period to a specific or definite term." This 
definite term should be treated by you as the maximum term of imprisonment, and 
the sentence should be treated as an indeterminate one with the maximum so changed 
by the commutation of the governor. In all respects, save the maximum penalty of 
imprisonment, the prisoner is in the same position as when sentenced by the 
court. 

Section 2163 of the General Code provides as follows: 

"A person confined in the penitentiary or hereafter sentenced thereto 
for a definite term other than life, having passed the entire period of his 
imprisonment without violation of the rules and discipline, except such as 
the board of managers shall excuse, will be entitled to the following diminu­
tion of his sentence: * * *" 

Prisoners sentenced to indeterminate sentences, were not "sentenced thereto 
for a definite term other than life" and do not under this section gain a diminution 
of sentence; and the fact that the prisoner's maximum term has been reduced by 
a commutation of sentence from the governor does not, of course, operate to place 
him in any different position with respect to this section. Such prisoner was not 
sentenced to· a definite term of imprisonment and therefore is not entitled to a 
diminuti0l1 of sentence under this section. 

In direct answer to your question, it is therefore my opinion that when the 
governor commutes the term of a prisoner serving aJ:l indeterminate sentence, his 
action is a reduction of the maximum term provided by law and does not change 
the nature of the prisoner's sentence so as to entitle him under section 2163, General 
Code, to a fu-rther diminution of sentence. 

1304. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

FIXING THE SALARY OF ThiEMBERS OF THE BOARD OF REVIEW 
WHEN THE COUNTY COMMISSIONERS FAIL TO FIX SUCH SALARY 
-WHEN SALARY MUST BE FIXED. 

If the board of county commissio11crs fail to fi:r the salary of board of review 
on or before the first Monday of June each year, the salary shall be deemed fixed 
at amount determined at first meeting of commissioners in June last preceding. 

Any attempt to fi:r salary at any time after first meeting in June of any year is 
ilteffecth/e for any purpose whatever. 

CoLUMBUS, OHIO, December 16, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-In your communication of sometime ago you submit the follow­

ing questions for my opinion thereof: 

"1st. If a board of county commissioners fail to fix the salary of the 
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members of the board of review on or before the first ~Ionday in June of 
each year, what shall be considered the salary of the members of the board 
of review for that year?" 

"2d. If the salary would be fixed or attempted to be fixed by the board 
of commissioners one day, or one month after the opening of the session, 
i. e., after the first l\Ionday in June, would the attempt to so fix, control the 
salary of the several members for the session at which said attempt was 
made? 

"3d. If the salary was fixed by the board of commissioners during the 
session, that is, after the first ~[onday of June of' any year, would their 
action control for the following year if no action was taken fixing the salary 
the following year?" 

In addition to the facts submitted in your communication other facts were sub­
mitted by various parties which would probably raise an issue; but inasmuch as 
boards of review have been abolished, and that the decision in the case will not be 
a precedent for the future, and further, inasmuch as the auditor has issued youchers 
to the various members of the boards of review named, and at the time all of the 
parties must necessarily have been acting in the utmost good faith, I am constrained 
to make such a decision as will avoid the making of any findings and feel perfectly 
justified in so doing for the reasons I herewith state. 

In an opinion to the board of review of Korwalk under date of September 
30, 1912, attorney general's report 1912, page 1067, the question was submitted as 
to the right of the commissioners to change the perdiem compensation of the board 
of review during the current year, and following the decision of the circuit court 
of Montgomery county in an unreported case (State ex rei. vs. Edwards), wherein 
the right to change the compensation of the members of the board was involved, 
I held that the commissioners were without authority to make such change during 
the year. That case further held that in the event that the compensation was not 
fixed at the beginning of each year's session in June, the salary as fixed prior thereto 
at the beginning of the year's session should obtain. Under this decision, ami 
answering your questions seriatim, it is my opinion : 

First-If a board of county commissioners fail to fix the salary of the members 
of the board of review on or before the first Monday of June each year, the salary 
of such members for that year shall be whatever salary was fixed at the first meet­
ing of the commissioners in June last preceding the year for which the salary is to 
be determined. 

Second-If the salary would be fixed or attempted to be fixed by the board of 
commissioners at any time after the first Monday in June, such attempt would not 
avail to fix the salary for the current year, and would be unavailing for any pur­
pose, and it would make no difference whether the failure occurred one month or 
one day after the opening of the session. 

Third-The answer to the second question answers your third, and since the 
attempt at a later time in the year to fix the salary would be unavailing for any 
purpose, it would have no effect to cont~ol the salary of the following year. Under 
the decision in the Edwards case, supra, it is the duty of the commissioners at the 
opening of their session to fix the salary. 1f it has not been done, the question of 
the amount of the salary is regulated by the last preceding time when at an open­
ing of a session in June the salary was fixed. Any attempt to fix or change the 
salary at later times would be ineffectual for any purpose. 

Trusting this answers your inquiry, I am, 
Yours very truly, 

TIMOTHY S. HoGAN, 
Attorney Gmeral. 
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1305. 

DISPOSITION OF TAX LEVY l\IADE BY BOARD OF EDUCATION OF A 
SPECIAL SCHOOL DISTRICT WHERE THE PROCEEDIXGS FOR 
THE FORMATION OF SUCH DISTRICT WERE DECLARED VOID BY 
THE COURT. 

After a tax levy has been made by the Z,oard of educati011 of a special school 
district" and the f"roceedings for the forma!ion of such district were declared void 
by ji11al Jlldgment of the court of appeals, it is the duty of the county auditor to 
extend the levies made by the several boards of education of the districts, parts of 
which compose the special district, within the territory belonging to ·said special dis­
trict, upon the duplicate, and to expunge th•? levy made by the board of education 
of the special school district, by way of corrr.ctions made under section 2588, General 
Code. 

CoLUMBUS, 0Hro, December 19, 1914. 

HoN. CARL ScHULER, Prosewting Attorney, Millersburg, Ohio. 

DEAR SrR :-Under date of December 1st you request my opinion upon the fol­
lowing facts : 

"Sometime ago by proceedings in the probate court of Holmes county, 
a special school district was attempted to be created, consisting of parts of 
thr~e townships in that county, and an incorporated village therein. In ac­
cordance with such proceedings a board of education was elected in and for 
said district, which board assumed to make a levy on all the taxable prop­
erty therein for the local school purposes of said district. The boards of 
education of the three township school districts, parts of which have been 
incorporated in the new reformed special district had (as you put it) 'not 
levied on the property that was included within the limits of the territo1·y 
of the special school district.'" 

From the form of your statement of facts, however I assume that the board 
of education of the village district did not assent to the formation of the new dis­
trict, but attempted to exercise its functions after the supposed creation thereof, 
if there was such a village district; if there was not such a district then, of course, 
no difficulty on this point is presented. 

"Meanwhile the validity of the proceedings in the probate court was 
being tested in the common pleas court and the court of appeals. This liti­
gation terminated a short time ago in a decision of the court of appeals 
holding that the probate court lacked jurisdiction to proceed upon the ap­
plication made to it, so that its proceedings were entirely void. 

"Now you state there is a movemeilt to bring about the same result with 
respect to the formation of the new district under the new school law 
through the agency of the county board of education in the exercise of its 
powers to change district lines and to annex and detach territory for school 
purposes. 

"The duplicate now being made up, how is it possible to secure funds 
to run the schools in the territory in question, whether the same becomes by 
action of the county board of education a distinct district or not?" 
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I start upon the assumption, which I think b a ~afe one, that the levy at­
tempted to be made by-the board of education of the special school district was 
void. This must be so since the district itself was not in existence, so that the 
defacto doctrine does not apply. It must be so also, because even if the taxes levied 
were colkcted, there would be no place to which to distribute them. 

The levy being void, then, it should not be extended upon the tax books, and 
if such extension has been made, the county auditor should immediately correct the 
tax list and the duplicate in the hands of the treasurer, by expunging the void levy. 

I think you have made one erroneous assumption, viz., that the township boards 
of education have failed to make any ]e,·y on the property in question. Boards 
of education, like other levying authorities, do not, in submitting their budgets 
to the budget commission, or in any other of their financial acts in connection with 
levying taxes, specify the territory to which the levy shall apply. The boundaries 
of each school district are, or should be, a matter of public record in the office of 
the county auditor, and when a levy is made for the school district, it is his duty to 
extend the same on all the taxable property within the boundaries of such district 
as shown on his records. 

In your case the effect of the decision of the court of appeals is to restore 
the former school district boundaries, defining the various township districts in­
volved (ami the village district if there. was such a district) so that it became 
the duty of the auditor, upon receipt by him of a copy of the court's decision, to 
extend the levies made by the several township boards against the real and per­
sonal property located in the parts of the township districts which had been in­
cluded in the abortive special district. This duty the auditor should now dis­
charge if he has not already done so, and in discharging the same he should correct 
the duplicate in his office, and the triplicate in the hands of the treasurer for col­
lection. 

The authority of the auditor to act in such a case is found in sections 2588 
and 2589, General Code, which provide as follows: 

"Sec. 25P..8. From time to time the county auditor shall correct all errors 
which he discovers in the tax list and duplicate, either in the name of the 
person charged with taxes or assessments, the description of ·lands or other 
property or when property exempt from taxation has been charged with 
tax, or in the amount of such taxes or assessment. If the correction is 
ma,Je after the duplicate is delivered to the treasurer, it shall be made on 
the margin of such list and duplicate without changing any name, descrip­
tion or figure in the duplicate as delivered, or in the original tax list, which 
shall always correspond exactly with each other. 

"Sec. 2589. After having delivered the duplicate to the county treasurer 
for collection, if the auditor is satisfied that any tax or assessment thereon 
or any part thereof has been erroneously charged, he may give the person 
so charged a certificate to that effect to be presented to the treasurer, who 
shall deduct the amount from such tax or assessment. If at any time the 
auditor discovers that erroneous taxes or assessments have been charged 
and collected in previous years, he shall call the attention of the county com­
missioners thereto at a regular or special session of the board. If the com­
missioners find that taxes or assessments have been erroneously charged 
and collected, they shall order the auditor to draw his warrant on the county 
treasurer in favor of the person paying them for the full amount of the 
taxes or assessments so erroneously charged and collected. The county 
treasurer shall pay such warrant from any surplus or unexpended funds in 
the county treasury." 
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In rhis connection I observe that by virtue of sections 5 and 64 of the Warnes 
law, 103 0. L. 786, the district assessor is vested with certain powers with respect 
to the making up of the duplicate and the correction of errors therein, which 
formerly devolved upon the county auditor, and that these provisions undoubtedly 
have the effect of depriving the auditor of some of his powers under sections 2588 
and 2589. The sections of the Warnes law which I have considered are as follows: 

"Section 5. vVhenever any person, company, firm, partnership, asso­
ciation or corporation is by an existing provision of law required to return 
property to the county auditor for taxation, the same shall be returned to 
the district assessor; and whenever the county auditor is by any existing pro­
vision of law charged with any duty or vested with any powers in making 
up the original tax list, or in listing at1(l valuing any property which has 
been omitted from the tax list, or in correcting any returns or statements 
of property for taxation, either with respect to its valuation or amount, such 
duty shall devolve upon and be performed bY! the district assessor, and 
such power shall vest in him and be exercised by him; provided, that if the 
county auditor has reason to believe or is informed that any property sub­
ject to taxation in his county has been omitted from the tax list, or has 
been improperly valued or assessed, he shall notify the district assessor to 
that effect, and furnish him any facts and information within his knowledge 
bearing thereon. 

"Section 64. The district assessor from time to time shall correct any 
clerical errors which he discovers. iu the tax list, in the name of the person 
charged with taxes, the valuation, description or quantity of any tract, lot 
or parcel of land or improvements thereon, or minerals or mineral rights 
therein, or in the valuation of any personal property; or when property 
exempt from taxation has been listed therein, and after the same has been 
delivered to the county auditor, and certify such corrections to the county 
auditor, who shall enter the same upon the. tax list and duplicate." 

I do not believe, however, that these sections have the effect of depriving the 
auditor of the power of making the kind of correction which is required in the 
case' you present. Section 5 doe·s not have this effect because the making of the 
correction is not an act which relates to "making up the original tax list." Section 
64 does not have this effect because the error which has occurred is not "in the name 
of ·the person" nor "in the valuation, description or quantity * * * of prop­
erty," nor in the "listing of exempt property," but is in the "amount of such tax" 
as specified in section 2588. 

It is assumed that the duplicate has been delivered to the treasurer for col­
lection. Therefore, the correction should be made in the margin thereof as speci­
fied in section 2588. If the necessary readjustment results in charging a given 
taxpayer with a less amount of taxes than he would have had to pay had the validity 
of the special schpol district beeti sustained, then a certificate should have been 
given, on demand, to such person under section 2589. If such adjustment results 
in charging a greater amount of tax against a given taxpayer than would other­
wise have been the case, the correction should, nevertheless, be made. The only 
question of difficulty which arises is that which would be present in the event that 
any taxpayer should pay the taxes for the cutire )'Car before the cerrections have 
been made, as he would have a right to do. It not being exactly necessary for me 
to amwcr this question in passing upon the case which you present, I shall defer 
a positive opinion thereon. but refer you to the unreported case of State ex rei. 
Donahey vs. Roose, decided by the supreme court early this year, in which it was 
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held that a county auditor might be compelled to correct his duplicate by extending 
an omitted levy after the first half of the taxes had been paid, even in face of the 
fact that some taxpayers had paid the entire amount of their taxes in December. 

I enclose herewith a copy of my brief filed in that case, in which you will ob­
serve that I express the view that notwithstanding the giving of a treasurer's re­
ceipt in full, a tax may be subsequently charged on the same duplicate, before 
final settlement time, which ought to have been charged thereon in the first in­
stance. 

In view of the outcome of this case I do not ryesitate to express the view that the 
right of the various township school districts to have the duplicate corrected so as to 
make their levies extend to all property within their legal boundaries cannot he de­
feated, even as to entries on the duplicate, taxes charged against which have been paid 
in full before the corrections arc made, and even when in such case the change will 
result in charging a greater amount of taxes than would otherwise have been. The 
result of such corrections will be to provide funds to operate the schools within the 
territory of the special district if the present township districts retain control of 
them; if, however, the county board of education changes the boundaries of the 
districts and in effect recreates the special school districts (assuming its power to 
do so) then, as r-ointed out in the enclosed opinion to the superintendent of public 
instruction, the county board of education should, at the time the transfer of terri­
tory is made, determine upon an equitable distributiot1. or division of funds and in­
debtedness. In this way the necessary funds for the new district may be provided. 

I do not, however, express any opinion as to the power of the county hoard of 
education to bring about the result of which you speak by the exercise of its power 
to transfer territory from one district to another under section 4736, General Code, 
as amended. This question not being directly asked in your letter, and your state­
ment being merely that a movement has 6een started with this end in view. 

1306. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

APPOINT:\IENT OF DISTRICT ASSESSOR U},'DER THE W ARl\ES LAW 
-SALARIES OF SUCH ASSESSORS. 

District assessors under the Warnes law received their appointments 011 De­
cember 5, 1913. Their salaries are fixed by the tax commissio11 and are Pa:yable in 
mollthl.v i1lstallme1lts: Such bei11g the case, a/tlzouglz the term is i11defi,1lite, :yet the 
salary or comp.:nsatioll bei11g payable i11 periodical mo11thly illstallmel!ls must be 
calculate./ b:J• the :year, payable o11e-twelfth i11 each 1II01ltlz. • 

CoLl::MBt:s, OHIO, December 21, 1914. 

The Bureau of lnspectioll and Supervisio11 of Public Offices, Columbus, Ohio. 

GEXTLEMEX :-I have your letter of October 9, 1914, in which you inquire: 

"Could a district assessor be legally compensated in a sum equaling one­
twelfth of his annual salary for the full month of December, 1913, if he was 
not officially appointed until the fifth day of that month, even though his 
honcl as such had been approved before that date? In the event that he did 
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not file his bond and have same approved by the county auditor until some 
time after the fifth day of December, 1913, would he be only legally entitled 
to that portion of the month of December, 1913, as represents the number 
of days following the date of approval of his official bond by the county 
auditor?" 

You also call attention to my opmton of August 1, 1911, in. which I held that 
under "ection 2989, G. C., a county officer was entitled to receive a full year's salary 
for each year of his term, regardless of the fact. that he may have served a few 
days more or less, by reason of the term beginning on a certain Monday of a cer­
tain month and ending on the same Monday of the same month. While there is 
some difference in the conditions, I do not feel there is enough to change the rule 
adopted in that opinion. 

District assessors are appointed by the governor, the first appointment to be 
made on or before the first clay of November, 1913 (103 0. L., 787, sec. 2), to hold 

. his office until his successor is appointed and qualified. 
The salary of district assessors is fixed by the tax commission at not less than 

fifteen hundred dollars (103 0. L., 795, ·sec. 34), the salaries when so fixed to be 
paid monthly out of the county treasury (Ibid, sec. 35). 

The use of the word "salary" or "salaries," when coupled with monthly pay­
ments <an only 'upport a yearly compensation payable in monthly installments. It 
has been said by our supreme court: 

"It is manifest from the change of expression in the two clauses of the 
section (Sec. 20, Art. 2 of the constitution) that the word 'salary' was not 
use;! in a general sense embracing any compensation fixed for an officer, but 
in it; limited sense, of an annual or periodical payment for services-a pay­
ment dependent upon the time, and not on the amount of services rendered." 
Thompson, Relator, vs. Phillips, 12 0. S., 617, 618. 

This holding made more than fifty years ago, has never been denied, doubted 
or questioned, so we may safely conclude that the term "salary" as used in the 
Warnes law meant an annual or periodical payment for services and in the absence 
of a fixing of the period, no other conclusion can be reached when we consider 
that the salaries were to be paid monthly and that the period intended was annual. 

The tax commission under the authority granted in section 34 of the Warnes 
law, fixed annual compensations for the different district assessors, in the doing 
of which ·they were fully justified by the statute, the decision above cited and many 
others in which it is cited with. approval. 

Outside of your letter, I am advised that the appointees under this act were 
determined prior to December 5, 1913, and were called to Columbus prior to that 
date for conference with the tax commission. This was clone prior to the qualifica­
tions of many of, the assessors, who were afterwards duly appointed and qualified. 
Each district assessor, after qualifying, became entitled to his annual salary pro­
vided he served the full year; and regardless of the particular elate of qualifying. 
in payment of annual salaries, where the payment, as in this case is fixed at stipu­
lated periods, parts of periods are not considered unless it be when the term ex­
pires before the expiration of some given period. 

In other words, and to state the matter more clearly-at the end of the year, 
which from the books of the governor's office we find to be December 5, 1914, each 
district assessor is entitled to compensation for a full year; if he has received the 
amount of salary fixed by the tax commission, he is paid and the matter is at an 
end; if he has no1 received his year's salary, he is entitled to such additional sum 
as when added to the amount he has received, will equal his annual salary. 
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I think this statement should entirely clarify the matter and dispose of the 
question without the trouble of figuring or considering the date of the approval 
of his bond, or anything· other or further than when the district assessor has 
served a year he is entitled to a year's salary and if it has not been paid, he is en­
titled to have it made up <o him. 

Yours very truly, 

1307. 

TIMOTHY S. HoGAN, 

Attorney Gmeral. 

STATE BOARD OF ACCOUXTAXCY REQUIRED TO PAY STATE ~ION­
E\'5 INTO THE STATE TREASURY. 

Section 1378, General Code, allowing the slate board of accountancy to pay its 
expenses aud compensation of the members from its own receipts, has been repealed 
b;y imp'lication in so far as its provisio11s conflict with the amendment tv section 
24, of the General Code, which requires the b.oard to pay its receipts weekly into 
the slate treasur_v. 

CoLUMBUS, OHio, December 21, 1914. 

State Board of Accountancy, Columbus, Ohio. 

GENTLEMEN :-Under date of December 8th you request my opinion as follo\\s: 

"The attention of the members of the Ohio State Board of Accountancy 
has hPen informally directed to the action of the general assembly last 
winter, in providing that the receipts of all state boarcls should be covered 
into the state treasury, and such expenses as were allowable, paid by war­
rant through the oftice of the auditor. 

"In the creation of the Ohio State Board of Accountancy, chapter 
26, sections 1370 to 1379, inclusive, Codified Laws of Ohio, there were pro­
vided the conditions and rules under which this board should operate. 
Section 1378 specifically provides for· the collection of fees and the pay­
ment of expenses of the state hoard. I would respectfully call your atten­
tion, however, to the last clause of said section, as follows: 

" 'J n no case shall the expenses of the board or the compensation or 
traveling expenses of the members thereof be a charge against any funcl 
of the state.' 

"Inasmuch as we have been, as stated above, informally notified that 
our board should cover its receipts for fees into the state treasury, and 
this requirement appears to us to be contradictory to the section of the 
statute just referred to, we respectfully request your opinion for our direc­
tion in acting, as we have no inclination to violate any statute, hut only to 
carry out the intent of the law." 

Section 1378, to which you refer, is as follows: 

"From fees collected under this chapter the board ~hall pay the ex­
~enses incic1ent to its examinafons and the expenses of preparing and issuing 
certificates, and to each member of the board for the time actually expendtd in 
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the performance of his duties a sum not exceeding five dollars per day and 
his necessary traveling expenses. In no case shall the expenses of the board 
or the compensation or traveling expenses of the members thereof be a 
charge against any fund of the state." 

However, on page 178, of 104 Ohio Laws, there appears the following later en­
actment, the same being an amendment to section 24, of the General Code: 

"Be it euacted by. the gcueral assembl),• of the slate of Ohio. 

"Section 1. That section 24, of the General Code, be amended to read 
as follows: 

"Sec. 24. On or before Monday of each week every state officer, state 
institution, department, board, commission, college, normal school or m;i­
versity receiving state aid shall pay to the treasurer of state all moneys, 
checks and drafts received for the state, or for the use of any such state 
officer, state institution, department, board, commission, college, normal 
school or university receiving state aid, during the preceding week, from 
taxes, assessments, licenses, premiums, fees, penalties, fines, costs, sales, 
rentals or otherwise, and file with the auditor of state a detailed, verified 
statement of such receipts. Wliere tuitions and fees are paid to the officer 
or officers of any college, normal school or university receiving state aid, 
said officer or officers shall retain a sufficient amount of said tuition fund 
and fees to enable said officer or officers to make refunds of tuition and 
fees incident to conducting of said tuition fund and fees. At the end of 
each term of any college, normal school or university receiving state aid 
the officer or officers having in charge said tuition fund and fees shall make 
and file with the auditor of state an itemized statement of all tuitions and 
fees received and disposition of the same. 

"Section 2. That said original section 24, ~f the General Code, be and 
the same is hereby repealed. 

"Section 3. All sections and parts of sections of the General Code 
which provide for the- custody, management and control of moneys arising 
from the payment to any state officer, state institution, department, board, 
commission, college, normal school or university receiving state aid of any 
fees, taxes, assessments, licenses, premiums, penalties, .fines, costs, sales, 
rentals or other charges or indebtedness and which are inconsistent with 
the provisions of section 24, of the General Code, as herein amended, are, 
to the extent of such inconsistency, hereby repealed. 

"Section 4. Immediately upon the taking effect of this act all moneys, 
checks and drafts in the possession of any state officer, state institution, 
department, board, commission or institution received for the state or for 
any such state officer, department, board or commission from the sources 
mentioned in section 24, of the General Code, as herein amended, shall be 
paid into the state treasury in the manner provided by said section." 

In further pursuance of the policy exemplified by this enactment there was ap­
propriated to the state board of accountancy its receipts ( 104 Ohio Laws, p. 72). 

The clear language of section 3 of the act amending section 24, just quoted, is 
not subject to misconstruction. lts intent is emphatic and its effect is manifestly to 
repeal the inconsistent provisions of section 1378, of the General Code. That clause 
of this conflicting section to which you. refer must in the best be considered invalid 
in so far as it attempts to place restrictions upon succeeding legislatures. 
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I am of the opmwn, therefore, that all compensation, traveling and other ex­
penses of your board may be paid only out of the fund which accumulates from 
the payment of your receipts into the state treasury. This conclusion necessitates 
the payment of all state moneys which the board has on hand into the state treas­
ury, immediately, and the payment henceforth into the state treasury, on or before 
:\Ionday of each week, all state moneys which come into the hands of the board 
from whatsoever source. All vouchers of your board must be paid upon the war­
rant of the auditor of state, in accordance with section 242, of the General Code. 

1308. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COXSTRUCTIOX OF ~ECTION 4736, GEI\ERAL CODE, IX REFERENCE 
TO RURAL SCHOOL DISTRICTS WHICH GO TO MAKE UP COU:\'TY 
SCHOOL DISTRICTS. 

Section 4736, General Code, as aiiiCilded, 10 0. L, 138, applies to rural or villauc 
school districts which go to make up cotwty school districts aud docs not seem to 
have application to the intenwl aff-airs of the rural school districts, formerly town­
ship school districts and village school districts, which go to make up and consti­
tute the respective county school districts of the slate. 

Local boards of education of rural school districts, formerly toW11ship school 
districts, caunot change borwdal'ies of subdistricts for the reason that such bouu-­
daries of such subdistricts no lo11ger exist. How ever, such boards of cducatio11 
1111der section 7684, Ge11eral Code, have the authority to mal<e such assigllllle11t of 
the youth of their respective districts tu the schools established by them as in their 
opi11ion will best promote the ii1terests of education in their districts. 

CoLU~1 Bt:S, OHIO, December 21, 1914. 

HaN. H. R LooMIS, Prosecuti11g Attorney, Rave111w, Ohio. 

DEAR SJR :-Under date of July 30, 1914, you submitted to this department for 
an official opinion thereon, the following request: 

"A board of education desires to change the boundaries of the sub­
districts of the township district Do they have authority to do so?" 

You further state in your communication that section 4716, of the General 
Code, which said section formerly conferred authority on township hoards of bitt­

cation to change subdistricts, has been repealed. The repeal of said section appears 
in the 104th volume of Ohio Laws, at page 133. Said section 4716, of the General 
Code, prior to its repeal, read as follows: 

"The division of township Fchool districts ii1to ~uhdistricts as they exist 
shall continue and he recognized for the purpose of school attenrlancc, hut 
the hoard of education may increase or diminish the numher or change the 
boundaries of the subdistricts at any regular meeting_ A map designating 
such changes shall be entered upon the records of the board." 



1600 ANNUAL REPORT 

Said section 4il6, as above stated, was repealed by the legislature at its special 
session on February 5, 1914, so that under the new school code rural school districts 
formerly designated as township subdistricts, are not divided into school subdistricts 
as they were prior to the enactment-of the school code, and there are no longer sub­
district boundary lines. 

Section 4736, of the General Code, as amended, 104 0. L., page 138, specifies 
and designates the powers and duties of county school boards, as follows:. 

"The county board of education shall as soon as possible after organ­
izing make a survey of its district. The board shall arrange the schools 
according to topography and population in order that they may be most 
easily accessible to pupils. To this end the county board shall ~ave power by 
resolution at any regular or special meeting to change school district lines 
and transfer territory from one rural or village school district to another. 
A map designating such changes shall be entered on the records of the 
board and a copy of the resolution and map shall be filed with the county 
auditor. In changing boundary lines the board may proceed without regard 
to township lines and shall provide that adjoining rural districts are as 
nearly equal as possible in property valuation. In no case shall any rural 
district be created containing less than fifteen square miles. ] n changitig 
boundary lines and other work of a like nature the county board shall ask 
the assistance of the county surveyor and the latter is hereby required to 
give the services of his office at the formal request of the county board." 

Analyzing said section, it appears that the county board in accordance \vith the 
last quoted section, shall arrange schools according to topography and population 
in order that they may be most easily accessible to pupils. Furthermore, in order 
to accomplish this end, the county board has the power by adopting a rewlution at 
any regular or special meeting, to change school district lii1es and transfer terri­
tory from one rural or village school district to another. Inasmuch as subdistrict 
lines by virtue of the repeal of section 4716, General Code, are no ,longer in exist­
ence, it necessarily follows that such county board cam1ot change such subdistrict 
lines, and therefore the district lines referred to in said section 4736 must neces­
sarily apply to rural or viilage school districts as the same now exist under and by 
virtue of the school code. It certainly cannot apply to subdistrict lines when such 
subdistricts no longer exist as such. 

Further along in said section, it appears that the county board in changins­
boundary lines, rnay proceed without regard to township lines and shall provide 
that adjoining rural districts are as nearly equal as possiDle in property valuation. 

From the foregoing analysis of the phraseology employed in said section 4736 
as amended, it seems to follow that said section applies to rural or village school 
districts which go to make up county school districts, and does not seem to have 
application to the internal affairs of the rural school district formerly township 
school districts, and the village school districts which go to make up and constitute 
the respective county school districts of the state. 

As to the arrangement of the schools within such rural school districts as con­
stitute the respective county school districts of the state, section 7684, of the Gen­
eral Code, which was in nowise amended by the adoption of the school code and 
which was not repealed, provides as follows: 

"Boards of education may make such an assignment of the youth of . 
their respective districts to the schools established by them as in their 
opinion best will promote the inh;rests of edt,tqtiqn in their districts." 
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lJnder and by virtue of this last section, it would st:cm to be within the power 
of the respective boards of education of the rural school districts of the state to 
make such assignment of the youth of their respective districts to the schools estab­
lished by them as in their opinion will best promote the interests of education in 
their districts. \Yhile there are no longer subdistricts within the rural school dis­
tricts formerly township school districts, nevertheless under section 7684 just 
quoted, it seems to have been left by the legislature to the local boards to arrange 
and equalize school attendance at the respective schools making up such rural 

• districts, as in the judgment of the local board will best promote education. 
Therefore, in direct answer to your question, I am of the opinion that while 

the local board of education of the rural school districts, formerly township school 
districts, cannot change boundaries of subdistricts, for the reason that the boun­
daries of such subdistricts no longer exist, they, nevertheless, under section 7684, 
supra, have the authority to make such assignment of the youth of their respective 
districts, to the schools established by them as in their opinion will best promote 
the interests of education in their districts. 

1309. 

Yours very truly, 
TnroTHY S. HoGAN, 

Attor11ey Ge11eral. 

JUDGE OF THE ~IUXICJPAL COURT OF CI.\'CI.\'XATI-NO FIXDING 
SHOULD BE :l\IADE AGAINST JUDGE OF THE 1IUXIClPAL COURT 
OF Cil\CINNATI FOR SALARY EARXED BEFORE JA:~\UARY 1ST, 
1914. 

Although it is doubtful that the presidi11g judge of the 1111111icipal court of Cill­
cimzati was e11titled to compe11sation as such before fa11ttary 1, 1914, :yet in view of 
the fact that he took such compe11sation wzdcr an opi11ion of the city solicitor of 
Ci11chlllati, 110 ji11ding for recoz•cry should be made by the board against him. 

CoLe:o.rBt:s, 0Hro, December 21, 1914. 

HoN. ARTHt.:R C. FRICKE, Prcsidi11g Judge of the J.fu11icipal Court, Cilzcimzati, Ohio. 

DEAR SrR :-I should have replied sooner to your letter of July 23, 1914, but 
the question about which you write me is one of such importance as that I felt it 
my duty to consider it with the greatest care, not only personally, but in conjunc­
tion with counsel in this department, and this I have done. In your letter referred 
to you advise me as follows: 

"Several days ago I received a communication from State Amfitor Blatt 
in which the question was raised as to my right to compensation as presid­
ing judge of the municipal court of this city from August 2, 1913, to Janu­
ary 1, 1914. Under section 45, of the municipal court act, the go\·ernor was 
given the appointing power to name four judges of this court. Governor 
Cox did not do this, but after the November election the judges elected and 
myself held a great many conferences and meetings in which the rules of 
the court were formulated. During this time it became necessary for me 
as presiding judge to arrange for court rooms and the necessary funds to 
construct them. This required considerable time and work. And as a re­
sult, the first of January, 1914, the court went into operation without any 
delay to the litigants. 

17-Vol. II-A. G. 
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"I feel that at the time you advised :\lr. -Blau that there was a ques­
tion as to my being entitled to the compensation you were not advised of 
these facts. I also call your attention to :\Ir. Bettman's letter advising the 
city auditor and treasurer to pay me this money. He was fully advised in 
the premises at the time and carefully considered the subject. I feet that 
ow.ing to these added duties I am justly entitled to this compensation." 

On June 19th, 1914, I gave an opinion to the bureau of inspection and super-. 
vision of public offices to the effect that you were entitled to the increase of the 
salary provided for in the act creating the municipal court of Cincinnati, but that 
inasmuch as the governor did not appoint any of the additional judges and as the 
court was not organized until January 1, 1914, your increase of salary could not 
legally commence until January 1, 1914. 

I understand that the common pleas court and the court of appeals in Dayton 
held that the presiding judge there was entitled to the increase of salary. I have not 
the opinions of these courts at hand, but my information is that my opinion was 
followed. 

After the most careful consideration of the question you present, I have not 
changed my mind. I think it only fair to tell you that counsel in the office are 
about evenly divided in their judgment upon the law. l\lany of the most competent 
counsel in my department being of the opinion that you are entitled to compensa­
tion from August 2, 1913, but after hearing their views, as well as the views of 
counsel who entertain the opposite notion, I have not been able to change my mind. 
I think that much of the trouble presented for the solution of this question arises 
from the uncertainty as to whether the act of the general assembly is constitu­
tional. Vl/e have not been guided one way or the other on that proposition, assum­
ing for our purposes that the act is constitutional, but as you know we have trouble 
in reasoning to a satisfactory conclusion unless the act to be interpreted is one of 
manifest soundness. 

After entertaining the ideas just expressed, I find that Judge Shauck, in speak­
ing for the court in the case of State ex rei. vs. Yeatman, found in 89 0. S., 44, uses 
this language : 

"In the light of the cases cited we see no valid objection to those provi­
sions of these acts which relate to the organization and jurisdiction of the 
municipal courts in the cities named (Cincinnati and Dayton). If there are 
invalid provisions with respect to salaries, they do not requirt! consideration 
here." 

I was constrained to hold in your favor for the increased salary from January 
I, 1914, qi1ite largely upon the proposition that new and additional duties came to 
you not germane to the office of judge of the police court and that therefore even 
though the constitutional inhibition would otherwise apply, the change in character 
of the service to be rendered would entitle you to the increase of compensation, 
and this line of reasoning necessarily would preclude you from the increased com­
pensation until the new duties incident to the organization of the court would arise. 
If we concede the constitutionality of the statutes and the right of the legislature to 
assume what might appear to be an appointing power a very close question arises. 
I do not feel that the public welfare would be subserved by the institution of a 
suit involving the validity of the act. The right of the other judges to sit on the 
bench is unquestioned. Your right as judge of the police court of Cincinnati i~ 

unquestioned. The public welfare, in my judgment, is best subserved, conclusively 
so, by the raising of no question concerning the validity of the municipal court in all 
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of its branches. You did not draw the salary until advised by the city solicitor 
that you were entitled thereto. The city solicitor is a man of recognized ability, 
a lawyer of distinction, and a man of the strictest integrity and good judgment; he 
acted as the legal adviser for the city of Cincinnati ; and you and he acted alike in 
good faith, although, of course, this alone would not be sufficient warrant for me 
to make the recommendation which is found hereinafter, but all of these considera­
tions put together impel me to the conclusion that it is my duty to advise the bureau 
of inspection and supervision of public offices to cancel any finding that it may have 
made against you if one be made, or to refrain from making any finding in case 
it was the purpose of the bureau so to do. I am accordingly sending a copy of 
this communication to the bureau of inspection and supervision of public offices, and 
said copy will be a direction to make the entry accordingly. 

Public justice is not subserved by the bringing of an action against the presid­
ing judge of a court for the recovery back of a salary drawn in good faith under the 
advice of the city solicitor in connection with a statute of doubtful validity unless 
the attorney general is clearly of the opinion that the amount has been illegally 
drawn, and the statute is one of general application and similar questions likely to 
arise in other places. I deem it better to adhere to my own judgment as to the law 
and waive the disputed claim. The fact that you rendered, as disclosed by your 
letter, additional service prior to January 1, 1914, adds moral weight to your right 
to retain the money. 

1310. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUXTY MEl\IORTAL COl\Il\fiSSIOX CA~~OT LEGALLY EXPEND MORE 
THAN $250,000 FOR THE ERECTI0::--.1 OF A MEMORIAL BUILDING 
UXDER SECTIOX 3059, GEXERAL CODE. 

County memorial commission callllOt legally expend more than $250,000 for the 
erection of a memorial buildi11g under section 3059, General Code, eve1i though the 
fund raised by the bond issue for such purpose is increased above such amount by 
the interest caml'd upon the moneys thus created. 

CoLUMBUS, 0Hro, December 21, 1914. 

HoN. CHARLES E. BALLARD, Prosecuting Attorney, Springfield, Ohio. 

DEAR SIR :-On December lOth you submitted the following inquiry: 

"On Xovember 17, 1914, you rendered an opinion to me upon the follow­
ing question : 

"'\Vhat disposition shall be made vf the depository interest upon the 
proceeds of a bond issue for the purpose of constructing a county memorial 
building?' 

"Your opinion held that the interest followed the fund. This has raised 
another question, on which I request your opinion, to wit: 

" 'Can the memorial commission of Clark county, Ohio, legally expend 
more than $250,000 for the erection of a JTiemorial building, provided for by 
sections 3059 to 3069, inclusive, General Code?'" 
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On account of the great importance of the question involved I have given the 
most careful consideration to your inquiry, aided by your excellent brief of De­
cember lOth, a well considered brief of General Keifer of December 17th, and your 
careful response thereto of December 17th. Every lawyer in this _office concurs 
with me in the conclusion that no more than $250,000 may legally be expended for 
the purpose of erecting the memorial building. 

In coming to this conclusion we follow the line of reasoning contained in your 
briefs. We think that section 3069 admits of only one conclusion, and that is, that 
there is a limitation in the amount of money to be expended for the purpose of 
erecting the building, and that limitation is $250,000. 

I still, of course, adhere to my opinion that the interest follows the fund, but 
when the section providing for the memorial building became law, interest accruing 
as we have it now in practice was not contemplated and bond issues were ordinarily 
in the same amount as the amount to be expended. Considerable significance is 
attached to section 3063, of the General Code, part of which is as follows: 

"If upon the completion of a memorial building an unexpended balance 
of the fund remains in the county treasury, it shall be placed and kept to the 
credit of such sinking fund." 

Therein it is contemplated that the bond issue and whatever accretions might 
result may in total exceed the amount to be expended. It is quite impossible in 
practice to keep the receipts and expenditures exactly together. I do not see how 
anything could be plainer than this language: 

"and to expend for such purpose an amount not to exceed $250,000 m any 
one instance." 

This occurs to me to be primary. 
This conclusion also makes rational the conclusion that the interest follows the 

fund, otherwise, if the building should not be erected for a still greater number of 
years than that elapsed in the Springfield case, the limitation placed by the general 
assembly on the amount to be expended would be very uncertain. 

I trust that both sides to this friendly controversy will be satisfied with the 
final conclusion. Whatever doubts and differences existed among counsel in respect 
to the former question you had before us, none whatever exists upon the disposition 
of the present question. 

I am sending a copy of this opinion to General Keifer, and on behalf of this 
department I desire to thank him and you for the great assistance rendered by 
your respective briefs. 

Sincerely yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1311. 

BUREAU OF IXSPECTIOX AXD SUPERVISIOX OF PUBLIC OFFICES­
EXTENT OF FINDINGS THAT l\IA Y BE :\lADE AGAINST PUBLIC 
OFFICIALS. 

The Bureau of inspection and supervision of public offices is authorized to make 
findings against public officials only for public moneJ'S which have been received or 
collected or illegally expended under color of office. Recovery against an officer 
is not authorized upon a finding for failing to collect or receive moneys which it 
was his duty to so collect or receive. 

CoLUMBUS, OHIO, December 22, 1914. 

The Bureau of Inspection and Super1•ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of November 16th, you request my opinion upon a 
question which, I believe, may be stated in short, as follows: 

"In cases where the mayor's docket shows that a fine and costs have 
been imposed in a case of criminal conviction, but where there is no evi­
dence to show that such fine and costs have been collected, or where it is 
settled that the mayor has taken no steps whatever, as provided by law, for 
the collection of the same, is the bureau justified in making a finding against 
the official and subjecting him to liability for the amount of such fine and 
costs?" 

Section 284, as it appears on page 507 of 103 Ohio Laws, provides in part as 
follows: 

"* * * On examination, inquiry shall be made into the methods, ac­
curacy and legality of the accounts, records, files and reports of the office, 
whether the laws, ordinances and orders pertaining to the office have been 
observed, and whether the requirements of the bureau have been complied 
with." 

Section 286 provides in part as follows: 

"* * * If the report sets forth that any public money has been il­
legally expended or that any public money collected has not been accounted 
for, or that any public property has been converted or misappropriated, 
within ninety days after the receipt of such certified copy of such report the 
attorney general or such prosecuting attorney or city solicitor shall institute, 
and the mayor of such village shall cause to be instituted, and each of said 
officers is hereby authorized and required so to do, civil actions in the proper 
court in the name of the political subdivision or taxing district to which 
such public money is due or such public property belongs for the recovery 
of the same and shall prosecute, or cause to be prosecuted the same to final 
determination. * * * 

"If a report sets forth any malfeasance, misfeasance or gross neglect of 
duty on the part of any officer or employe for which a criminal penalty is 
provided by law, a certified copy thereof shall be filed with the prosecuting 
attorney of the county in which the offense is committed, and such prose­
cuting attorney shall, within ninety clays after receipt thereof, institute crim­
inal proceedings against such officer or employe. * * * 
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"The term 'public money' as used herein shall include all money re­
ceived or collected under color of office whether in accordance with or under 
authority of any law, ordinance or order, or otherwise, and all public of­
ficials, their deputies and employes, shall be liable therefor." 

These are the only provisions which I am able to find which, in any way, au­
thorize a recovery against public officials by virtue of the examinations of the 
bureau. It is clear that these statutes authori2.e the recovery, only, of public money 
which has been iilegally expended, or which has been collected and not accounted 
for. Indeed the term "public money" is furthermore defined as money received or 
collected under color of office. These provisions clearly cannot be employed to 
authorize a recovery against a public officer for moneys which he should have col­
lected or received, but which he neglected to collect or receive. The fact that such 
public officer so failed in his duty may, of course, be set out in the report of the 
examiner; but under the provisions of the statute there is no authority for charg­
ing such public officer with a legal, civil disability for the amount of the moneys 
which he should have collected, but failed so to do. 

1312. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PRIVATE BANK ACT -WHO MAY USE THE WORDS "BANK," "BANKER," 
"BANKING," "TRUST" OR "TRUST COMPANY." 

Construction of the amendment of 1912 to section 3, article XIII of the coll­
stitution 011d of the act found in 103 0. L., 379, commonly known as the private 
bank act. 

The restriction upon the use of the words "bank," "banker," "banking,'' "trust" 
or "trust company" does not apply to corporations organi::ed under the laws of this 
state not now transacting or desiring to transact a banking business. 

Said constitutional amendment and private bank act do not prohibit the use of 
said terms to any person, partnership or association not now transacting or desiring 
to transact a banking business in this state. 

No corporation, person, partnership or association (except a national banking 
association) 110w transacting or hereafter drsiring to transact a banking business 
in this state, may use any of said terms, unless it submits to inspection, examination 
or regulation by the superintendent of banks. 

CoLUMBUS, OHIO, December 22, 1914. 

RoN. EMERY LATTANNER, Superintendent of Banks, Columbus, Ohzo. 
DEAR SIR :-Under recent date you submitted the following request for my 

opinion: 

"ln the case of a certain corporation using the words 'bankers' and 
'trust,' and being incorporated as an Ohio institution, I desire to make an in­
quiry as to whether it can use these words legally under the terms of the 
Ken:1edy private bank law, 1'\ o. 46, without coming under the supervision 
of the banking department." 
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On December 6, 1913, I gave you an opinion to the effect that the use of the 
words "bank," "banker" or "banking" or words of similar meaning in any foreign 
language as a <le~ignation or name under which business is conducted in this 
state, is contrary to law unless the person, partnership, association or corporation 
using such word or words submit to inspection, examination or regulation by 
your department, as provided by law, and also pay annually to your department 
the fees provided by law. 

I find that this opinion was too broad. It was sought to restrict the unwar­
ranted use of the words "bank," "banker" or "banking" or words of similar mean­
ing in any foreign language, as a designation or name under which business may 
be conducted in this state, by amendment to section 3, article XIII of the constitu­
tion adopted in 1912. The last paragraph of the amendment to said section provides 
as follows: 

".!'\ o corporation· not organized under the laws of this state, or of the 
United States, or person, partnership or association shall use the word 
"bank," "banker" or "banking" or words of similar meaning in any foreign 
language, as a designation or name under which business may be conducted 
in this state unless such corporation, person, partnership or association shall 
submit to inspection, examination and regulation as may hereafter be pro­
vided by the laws of this state." 

It will be ob8erved that this amendment was intended to reach persons, part­
nerships or associations not incorporated, and corporations not organized under the 
laws of this state, and, therefore, omits corporations organized under the laws of 
this state. It will also be observed that the amendment was not self-executing. 

By the act passed April 17, 1913, 103 0. L., 379, entitled "An act to provide for 
the examination, regulation, supervision and dissolution of certain banking con­
cerns," it was sought to carry this constitutional amendment into effect. The first 
section of this act is as follows: 

"That no corporation not organized under the laws of this state, or of 
the United States, or person, partnership or association, shall use the word 
"bank," "banker" or "banking" or "trust" or "trust company," or words of 
similar meaning in any foreign language, as a designation or name under 
which business may be conducted in this state unless such corporation, per­
son, partnership or association shall submit to inspection, examination and 
regulation, as provided in this act. The superintendent of banks shall exe­
cute all laws in relation to corporations organized under the laws of this 
state or of the United States, persons, partnerships and associations using 
the word "hank," "banker" or "banking," or '"trust" or "trust company," or 
words of similar meaning in any foreign language as a designation or name 
under which business is conducted in this state." 

It will be observed that this section practically follows the language of the 
constitutional amendment except that the words "trust" and "trust company" are 
added. It is also provided that the superintendent of banks shall execute all laws 
in relation to corporations organized under the laws of this state or the United 
States, persons, partnerships and associations using any of said words as a desig­
nation or name under which business is conducted in this state. 

The first paragraph of section 2 of said act is as fol_lows: 

"Every corporation not organized under the laws of this state or of the 
United States, or person, partnership or association using the word "bank," 
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"banker" or "banking" or "trust" or "trust company" or words of similar 
meaning in any foreign language as a designation or name under which 
business may be conducted in this state, now transacting or hereafter desir­
ing to transact a banking business in this state, shall, under oath file with 
the secretary of state a full, complete detailed statement of, * * *" 

It will be noted that this section applies only to corporations not organized 
under the laws of this state and to persons, partnerships and associations using any 
of said words as a designation or name under which business may be conducted 
in this state. It further specifies that the business to be reached by the act is the 
"banking business in this state." 

From the constitutional amendment and these two sections it seems clear, first, 
that the inhibition against the use of the words "bank," "banker" or "banking" or 
"trust" or "trust company" does not apply to corporations organized under the 
laws of this state. Second, the use of any of said words as a designation or name 
under which business may be conducted in this state, by a corporation not organ­
ized under the laws of this state, or a person, partnership or association is pro­
hibited, unless ~uch corporation, person, partnership or association submit to in­
spection, examination and regulation as provided by the act. Third, the superin­
tendent of banks is to execute all laws in relation to corporations, persons, partner­
ships and associations using any of said words as a designation or name under 
which business is conducted in this state, without respect to whether such corpora­
tions are organized under the laws of this state or of the United States. Fourth, 
the act only purports to provide for inspection, examination and regulation of 
corporations not organized under the laws of this state and of persons, partnerships 
or associations using the word "bank," "banker" or "banking" or "trust" or "trust 
company" as a designation or name under which business may be conducted. in this 
state, now transacting or hereafter desiring to transact a banking business in this 
state. 

Before the passage of this act the laws of Ohio provided fully for the regulation 
of corporations, organized under the laws of this state, which transacted or desired 
to transact a banking business in· the state; but up to the passage of the constitu­
tional amendment there were no provisions of law regulating what is commonly 
known as the private banking business, that is, banking business transacted by per­
sons, partnerships or associations, and there was no restriction as to the use of 
the terms specified above. The constitutional amendment and the first section of 
the act, 1 think, clearly prohibit the use of any of the terms to a corporation not 
organized under the laws of this state or of the United States or to any person, 
partnership or association, unless such person, partnership or association submit 
to inspection, examination and regulation by the superintendent of banks as pro­
vided i·n the act. 

No provision is made for the inspection, examination or regulation of any 
such corporations, persons, partnerships or associations not transacting or desiring 
to transact a banking· business; it is, therefore, extremely doubtful whether this 
inhibition applies to such corporations, persons, partnerships or associations, not 
transacting a banking business for the reasons that until the passage of the con­
stitutional amendment there was no inhibition against the use of any such terms, 
and the constitutional amendment and the act simply provide that they shall not 
use any such term unless they submit to the inspection, examination and regulation 
"as may hereafter be provided for by the laws of this state." It may be assumed 
that such corporations, persons, partnerships or associations are ready and willing 
to comply with the laws" which may be passed for their inspection, examination 
and regulation, and therefore until said laws have been passed and they have re­
fused to submit to the same, there is nothing to prevent their using said terms. 
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This matter should be called to the attention of the legislature, for it was un­
doubtedly the intention of the people in adopting the constitutional amendment 
to absolutely prohibit the use of these terms except to corporations, persons, part­
nerships and associations actually engaged in banking and subject to the inspection, 
examination and regulation by the banking dtpartment of the state. 

As to corporations, persons, partnerships and associations engaged in the bank­
ing business it is clear that all such corporations, persons, partnerships and associa­
tions are now subject to inspection, examination and regulation by the banking de­
partment, and none of them can use any of ~uch terms without submitting to such 
inspection, examination and regulation. This, of course, does not apply to banking 
associations organized under the laws of the United States and known as national 
banks. 

The inhibition does not apply to corporations organized under the laws of Ohio 
and not transacting a banking business, for by the terms of the constitutional 
amendment and the first section of the act, such corporations are excluded. There 
is nothing in the act which prevents the use of any of these terms by any Ohio 
corporations; if the corporations are engaged in the banking business then they 
come under the inspection, examination and regulation of the banking department 
by section 711, of the General Code, which is a.s follows: 

"The superintendent of banks shall execute the laws in relation to bank­
ing companies, savings banks, savings societies, societies for savings, sav­
ings and loan associations, savings and trust companies, safe deposit com­
panies and trust•companies and every other corporation or association hav­
ing the power to receive, and receiving money on deposit chartered or in­
corporated under the laws of this state. Nothing in this chapter contained 
shall apply to building and loan associations." 

The language .used in section 1 of the act, being section 744-1, of the General 
Code, to the effect that "the superintendent of banks shall execute all laws in rela­
tion to corporations organized under the laws of this state or of the United States, 
persons, partnerships and associations using the word 'bank,' 'banker' or 'banking' 
or 'trust' or 'trust company,' or words of similar meaning in any foreign language 
as a designation or name under which business is conducted in this state" can only 
refer to the laws applicable to such corporations, (other than national banks) per­
sons, partnerships and associations now transacting, or hereafter desiring to trans­
act a banking business in this state. 

:\fy construction, therefore, of this matter is as follows: 
First. The constitutional amendment and the private bank act restricting the 

use of the words "bank,'' "banker" or "banking" or "trust" or "trust company,'' do 
not apply to corporations organized under the laws of this state not now transactin~ 
or desiring to transact a banking business. 

Second. Said constitutional amendment and private bank act do not prohibit 
the use of said terms to any person. partnership or association not now transacting 
or desiring to transact a banking business in this state. 

Third. All corporations, persons, partnerships and associations (excepting na­
tional banking associations) now transacting or hereafter desiring to transact a 
banking business in this state are forbidden the usc of any of said terms unless 
they submit to inspection, examination and regulation by your department. 

I do not deem it necessary to define, in this opinion, what constitutes a bank­
ing business. I think this matter is determined by section 711, of the General Code, 
which plainly indicates that the power to receive, and the receiving of money on 
deposit, is the essential characteristic of banking in this state. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 
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1313. 

FOHEIGN EXCHANGE BA1\K 1\0T SUBJECT TO SUPERVISION OF 
SUPERI.l\'TE:-\DE.l\'T OF BAXKS OF OHIO. 

The so-called "foreign exchange banks," meaning the agencies referred to in 
sections 290 et seq., General Code, are 110t subject to supervision by the superiutend­
ent of banks of Ohio. 

CoLUMBUS, OHIO, December 22, 1914. 

HoN. E!.rERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR Sm :-Under recent date you make the following request for my opinion: 

"Please render to this office an opinion as to whether or not the foreign 
exchange banks, described in sections 290 and 295, of the General Code, are 
subject to the supervisions of this department under the provisions of 
House Bill No. 46, passed April 17, 1913, and approved May 2, 1913." 

The sections to which you refer are as follows: 

"Sec. 290. No person, firm or corpor_ation shall engage in selling steam­
ship or railroad tickets for transportation to or from foreign countries, or 
in the business of receiving deposits of money for the purpose of transmit­
ting the same, or the equivalent thereof, to foreign countries, until it has 
obtained from the a·uditor of state a certificate of compliance with the 
provisions of the two sections next following. The certificate shall be con­
spicuously displayed in the place of business of such person, firm or corpo­
ration. 

"Sec. 295. l'\othing herein shall apply to drafts, money orders or trav­
elers' checks issued by trans-Atlantic steamship companies or their duly 
authorized agents or to national banks, express companies, state banks or 
trust companies." 

By section 295 it is made plain that these provisions are not intended in any way 
to apply to state banks, and that these transportation agencies, though sometimes 
called foreign exchange banks are not classed as banks. The only power they have 
for the receiving of money on deposit is for the express purpose of transmitting 
the same, or the equivalent thereof, to foreign countries, and while the power to 
receive money on deposit is the distinctive characteristic of banking business in 
Ohio, such deposits, as ·I view it, must be deposits made generally, at least deposits 
made for the purpose specified in this act cannot be classed as banking deposits. 
The act itself provides for the insurance of the deposits by a bond deposited with 
the auditor of state; it was passed May 1st, 1908, 99 0. L., pages 266 and 267. On 
the same day, l\1 ay 1st, 1908, the legislature passed what is known as the Thomas 
act, 99 0. L., 269, a general act for the regulation and supervision of banking in 
this state. It is therefore plain that these foreign exchan,::re banks are not regarded 
by the legislature as in any way under the control or jurisdiction of the state bank­
ing department. 

I do not think that such agencies became subject to the supervision of the bank­
ing department by the provisions of what is known as the private bank act, 103 
0. L., 379, to which you refer in your inquiry. This act only refers to corporations 
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not organized under the laws of this state or of the Gnited States, persons, partner­
bhips or associations transacting a banking business in this state; and as I have 
said I do not regard the receiving of money for the express purpose of forward­
ing the same, or its equivalent, to another country as a banking business 

1314. 

Yours very truly, 
TnwTHY S. HoGAN, 

Attomey General. 

CO:-JSTRUCTIO:-J OF SECTIOX 51, OF THE \VORK:\IEN'S CO:\IPE~SA­
TION ACT IX REFERE~CE TO CO:\Il\IOX CARRIERS BY RAIL EX­
GAGED I.:-J INTERSTATE COl\DlERCE C0:\11:-\G UXDER \VORKl\IEN'S 
CO::\IPENSATIOX ACT. 

Section 51, of the workmen's compensation act, 103 0. L., 72, excludes from the 
operation thereof all common carriers by rail engaged in interstate commerce, even 
as to their intrastate work, except when such carriers a11d their employers elect to 
insure in the state insura11ce fund, and such election is not forbidden by c011gres­
sional legislation. 

There should be no distinction made between electric interurban railroads aud 
steam railroads under the aforesaid section, as the federal employers' liability act is 
applicable to the interurban as well as the steam railroad. 

CoLUMBus, OHIO, December 22, 1914. 

THE HoN. vVALLACE D. YAPLE, Chairman, Industrial Commission of Ohio, Co­
lumbus, Ohio. 

DEAR Sm :-A little while ago you enclosed a letter of Mr. F. V. Whiting, gen­
eral claim attorney of the New York Central Lines, which raised certain questions 
relative to the construction of section 51, of the workmen's compensation act. You 
ask for our opinion upon these questions: 

In his letter, ::\Ir. Whiting states that the only employes whom he regards as 
within the workmen's compensation act are those who are engaged in no com­
merce, and those who are exclusively and continuously engaged in intrastate com­
merce. Construing your letter and his communication, I think the questions raised 
may be stated as follows: 

1. What employers and employes engaged in intra and also interstate and 
foreign commerce come within the purview of the workmen's compensation act 
of Ohio? 

2. Should a distinction be made between electric interurban railroads and 
steam railroads under section 51, of the workmen's compensation act? 

I have delayed in answering this question because a similar question was pend­
ing before Judge Sater, of the United States district court, in the case of Connole 
vs. Norfolk & \Vestern Ry. Co., to the decision in which case I have recently called 
your attention. It was there held that section 51, of the workmen's compensation 
act excluded from the operation of this law, all common carriers by rail who 
engaged in interstate commerce even though certain phases of their work were 
intrastate. Thus it follows that they do not come within the purview of the act in 
question even as to their intrastate work, unless both employer and employe other­
wise elect as to such intrastate work. 
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2. It is necessary to examine the federal employers' liability act, in order to 
ascertain whether it is applicable to electric interurban railroads, because if it is 
not, the state may by virtue of its powers of police regulation pass a compensation 
act which will affect such railroads and their employes. This is so fundamental 
that it is unnecessary to cite authorities in support of it, but nevertheless we should 
like to· call your attention to Stott vs. Pacific Coast Co., 205 Fed., 169, wherein a 
federal district court held that the \Vashington workmen's compensation act ex­
tended to workmen employed in interstate commerce by water, in the absence of 
congressional legislation on the subject. 

Mr. Thornton in both the first and second editions of his work on the federal 
employers' liability act distinctly states that the present federal law includes common 
carriers by electric interurban and street railroads engaged in interstate commerce. 
See pages 43 and 44. In support of the doctrine that street railroads are included, 
the learned author cites the case of Omaha, etc., Ry. vs. Interstate Commerce Com­
mission, 191 Fed., 40, wherein the commerce court reversed the decree of the cir­
cuit court of the district of Nebraska, and dismissed an action to enjoin the enforce­
ment of an order of the interstate commerce commission, reducing street railway 
rates. The decision of the commerce .court was based upon the theory that the 
statute giving the interstate commerce commission jurisdiction over carriers engaged 
in the transportation of passengers or property by railroad applied to street rail­
roads. This decision was subsequently reversed in 

"Omaha, etc., Street Ry. Co. vs. Interstate Commerce Commission, 230 
u. s., 324." 

In that case the supreme court of the United States, through Mr. Justice Lamar, 
held that the statute in question did not apply to a street railroad. His reasoning 
may be briefly stated as follows: 

The statute in terms applies to all carriers engaged in the transporta­
tion of passengers or property by "railroad," but in 1887 that word had no fixed 
or definite meaning, there being a conflict in the decisions of the courts as to whether 
street railroads were embraced within the provisions of the statute. All of those, 
however, hold that the meaning of the word is to be determined by construing the 
statute as a whole, and, if its scope is such as to show that both classes were within 
legislative contemplation, then the word railroad will include street railroad; while 
if the act was aimed at railroads proper, then street railroads are excluded from 
its operation. Ordinarily railroads are constructed upon the company's own prop­
erty and tracks, extend from town to town, are usually connected with other rail­
roads so that trade may be established, without breaking bulk across the continent. 
Such railroads are channels of interstate commerce. Street railroads, on the other 
hand are local, laid in streets as aids to street traffic, and for the use of a single 
community, even though that community may be divided by state lines, or under 
different municipal control. \Nhen these street railroads carry passengers across a 
state line, they are, of course, engaged in interstate commerce, but not the· com­
merce which congress had in mind when passing the interstate commerce act in 
1887. Every provision of that act is applicable to street railroads, they not being 
guilty of· the mischief sought to be corrected, and the remedial provisions of the 
statute not being applicable to them, ·because of the nature and character of their 
business. It is evident that the case before the court was within those authorities 
holding that the word railroad cannot be construed to include street railroad. It 
was contended that since 1887, when the act was passed, a new type of interurban 
railroad had been developed, which possessed most of the characteristics of the 
steam railroad. The court distinctly stated that it was not dealing with such a case, 
but with a company chartered as a street railroad doing a street railroad business 
and hauling no freight. 
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This decision of the supreme court would indicate that ~Ir. Thornton's vit:w 
may be questioned with reference to those street railroads, which are run entirely 
as street railroads, and not as electric interurban railways, but such decision does 
not foreclose inquiry as to the status of the latter class of carriers. The federal 
employers' liability act is entitled: "An act relating to the liability of common car­
riers by railroad to their employes in certain cases." In section 1 it provides that: 
''Every common carrier by railroad, while engaging in commerce between any of 
the several states, or territories, or between any of the states and territories, or 
between the District of Columbia and any of the states or territories * * * * * 
shall be liable in damages to any person * "' 1

' * *," 
Section 2 refers to: "Every common carrier by railroad in the territories, the 

District of Columbia, the Panama Canal Zone and other possessions of the United 
States." 

Section 3 contains this language: "That any or all actions hereafter brought 
against any such common carrier by railroad ·~ * * * *" 

Section 4 states: "That in any action brought against any common carrier 
under and by virtue of any of the provisions of this act * * * * *." 

Section 7 makes the term common carrier inclusive of receivers, or other per­
sons or corporations charged with the duty of the management and operation of 
the business of a common carrier. 

Now at the time that this act was passed interurban railroads were doing a 
great amount of interstate business, and were just as dangerous to the employe, in 
many respects, as were the steam railroads. Some of them acted as common carriers 
for express companies, which engaged in interstate business, and almost every rea­
son existing for the regulation of steam railroads was a reason for the regulation 
of interurban railroads. 

Assume that this act was a modification of the common law, and that such 
statutes in derogation of common law are to be strictly construed, yet, as stated by 
~Ir. Chief Justice Fuller in 

"Johnson vs. Southern Pacific Co., 196 U. S., 1," 

this dogma only amounts to a recognition of the presumption against the intention 
to change existing law, and such laws should be construed sensibly and with a view 
to the object aimed at by the legislature. They must not be so construed as to 
defeat the obvious legislative intent. 

There can be no question that it was the intention of congress to deprive the 
common carriers of certain defenses, and to enable an employe who might be in­
jured, or the personal representative of one who might be killed, to recover in case 
of such injury or death, such damages as might be regarded by the jury as proper 
under the circumstances. Its purport was to increase the liability of the carrier for 
its negligence. In other words, its direct object was the promotion of public wel­
fare by securing the safety of employes, and perhaps the traveling public, and was 
in this aspect remedial, which is substantially what :\fr. Chief Justice Fuller said 
of the safety appliance act in the foregoing decision. Hence, it would seem to fol­
low that congress intended to include within the federal employers' liability act, 
all those interstate carriers by railroad, and their employes, while both are engaged 
in interstate commerce, who would come within the reason of the statute, which 
is not to be governed by extremely technical rules of construction, its aim being 
to include rather than to exclude. 

In discussing the employers' liability act, which was declared unconstitutional, 
::\fr. Justice White said that it included trolley lines moving wholly within a state as to 
a large part of its business, and yet as to the remainder crossing a state line. This 
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remark, however, was only obiter, and furthermore would not be in point here, for 
the reason that the statute he was considering applied to "every common carrier 
engaged in trade or_ commerce between the several states, etc." It will be observed 
that the words "by railroad" were omitted from that act. 

The safety appliance a~t referred to in the case of Johnson vs. Southern Pacific, 
supra, contains much the same language, with reference to railroads, as does the 
liability act. As originally enacted, it provided that it should be unlawful "for any 
common carrier engaged in interstate commerce by railroad to use on its line any 
locomotive engine in moving interstate traffic, not equipped with a power driving 
brake wheel and appliances for operating a train brake system * * *-" The other 
sections of that act refer to "such common carrier." 

On March 2, 1903, that act was amended in certain particulars, for the purpose 
of extending its provisions to common carriers by railroads in the territories and 
District of Columbia, and to all trains, locomotives, etc. The requirements thereof 
were made to apply to trains, locomotives, tenders, cars and similar vehicles "used 
on any railroad engaged in interstate commerce, * '' "' * excepting those trains, 
cars and locomotives exempted by the provisions of section 6 of said act of l\farch 
2, 1893, as amended by the act of April 1st, 1896, "or which are used upon street 
railways." 

The very fact that the language "or which are used upon street railways" was 
inserted in the safety appliance act, clearly shows that it was the belief of congress 
that the words "common carriers by railroad" included street railroads, as otherwise­
it would not have expressly excluded them from the operation of the act by amend­
ment. This exception was before the court in the recently decided case of United 
States vs. Railroad, 206 Fed., 988, it being held that the cars used on railways ex­
cepted by statute from the safety appliance act, viz., street railways, did not include 
cars of an interurban line, even though such cars were run on "a street car line. 

From this the only conclusion that one can derive is that the court in that deci­
sion took the view that the safety appliance act governed interurban railroads en­
gaged in interstate commerce. This holding seems to me to be very pertinent to the 
matter in hand, as the employers' liability act, and the safety appliance act contain 
practically the same language in defining those to whom each statute is applicable. 

With these provisions in mind, it is my opinion that the federal employers' lia­
bility act applies to interurban railroads while they and their employes are engaged 
in interstate commerce. Although this is still an open question and there are no 
authorities directly in point, I am inclined to the belief that the supreme court of 
the United States will, if such question comes before it adopt this view, as that 
court has given those· acts providing for the safety of employes the broadest and 
most inclusive scope possible in order to attain the objects sought to be accom­
plished by laws of this character. 

From this it must necessarily follow that the construction which was given the 
Ohio workmen's compensation act by Judge Sater will obtain, and should govern 
your board with reference to interurban railroads. In other words, they will stand 
on a parity with steam railroads and no distinction should be made between them 
under section 51, of the Ohio law. -

I have not been unmindful in my consideration of these questions that the su­
preme court of this state has held in a number of cases, that interurban railroads 
are to be classified as street railroad's, but it must be noted that these decisions will 
not govern when the supreme court of the United States comes to consider a federal 
statute such as the one in question. In fact in Railroad Co. vs. Lobe, 68 0. S., 
101, which is one of the decisions wherein an interurban electric railroad is classified 
as a street railroad, the court held that such railroad companies are subject to the 
law of negligence governing steam cars where the question of the standing on the 
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platform of a car by a passenger was involved. The opuuon was to the effect 
that when it came to running such cars in the open country upon a track sub­
stantially the same as the track of a steam railroad, it would seem that the 
same rules of negligence and contributory negligence should prevail as are 
applicable to steam railroads. This indicates that the court in a proper case will 
not be bound by the charter powers or statutory classifications of such railroads 
when its liability for tort is involved. Such being the case, it should follow that 
when statutes are enacted laying down certain rules for the safety of employes and 
pertaining to the liability of carriers for tort, interurban railroads would be held 
by the Ohio courts to be included within the word "railroad." Of course, those in­
terurban railroads not engaging in interstate commerce are to be treated as other 
employers of five or more workmen, and therefore are to be governed by the work­
men's compensation act, section 51, not being applicable to them. 

1315. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttorne:y Geueral. 

RIGHT OF A TOWXSHJP OR VILLAGE TO IXCUR INDEBTEDXESS 
DURING AX EPIDE:MIC FOR THE RELIEF OF DESTITUTE PERSONS 
OR FOR THE PREVENTION OF THE SPREAD OF DISEASE. 

In time of epidemic, either a township or a village, as such, may inwr indebted­
ness either for the relief of destitute persons, or for the preveution of the spread 
of the disease and bo11ds may be issued to discharge such indebtedness. Where such 
obligatio11s are incurred by the toz<mship trustees, the bonds must be issued by them, 
and uot by the village cou11cil, although in tlze first i11stance the village authm·ities 
would hm.'e had power to act in the pre111ises, a1zd although for years the poor of 
the village had been 1·elieved by towns/zip officers through township levies. 

CoLUMBUs, OHIO, December 22, 1914. 

HoN. \V. L. Coi..'NTRnL\N, Solicitor for tlze Village of East Yo1mgstowu, Youugs­
towll, Ohio. 

DEAR SIR :-1 have your letter of October 28th, requesting my opinion upon the 
following facts: 

"The village of East Youngstown in the past has made no levy for the 
relief and support of the poor, these activities being exclusively discharged 
by 'the township trustees. At the present time, however, the trustees have on 
hand an amount of money sufficient only for the anticipated needs of the 
poor fund for the coming winter. :\leanwhile the township trustees have 
incurred a large indebtedness arising out of the fact that there has been an 
epidemic of trachoma. It is now suggested that in view of the fact that the 
township has been bearing the expense of relieving the poor in the past, the 
village should assume this indebtedness. :\lay this lawfully be done?" 

The nature of the indebtedness described by you is not clearly apparent to me. 
That is, you do not state whether the epidemic gave rise·to the necessity for poor 
relief, as such, or whether the indebtedness was incurred for the purpose of pre-
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venting the spread of the disease by measures which are ordinarily taken by the 
public health agencies for such purpose. Of course, the township trustees constitute 
both overseers of the poor and a local board of health; and as a local board of 
health the trustees have all the powers of municipal boards of health. (Sec. 3394, 
General Code.) Among these powers, I think, is the power to borrow money in 
time of epidemic for the purpose of preventing the spread of the disease. This 
power resides, by explicit provisions of law (sections 4450 and 4451, General Code) 
in the council of a. municipal corporation, which must act upon application and cer­
tificate from the municipal board of health. In case of the township, however, the 
trustees possess the fiscal powers of the subdivision as well as those of a board of 
health, thus combining in themselves the functions distributed by the municipal code 
between the council and the municipal board of health; so that I think that in a 
proper case the township trustees would undoubtedly have the power to borrow 
money to prevent the spread of a contagious or infectious disease in time of an 
epidemic. 

There is no provision of law by virtue of which direct authority can be claimed 
to borrow money .for the relief or support of the poor, either on the part of a munici­
pal corporation or on the part of township trustees. However, in a recent opinion, 
a copy of which is enclosed herewith, I held, as you will observe, that where proper 
proceedings have been taken to charge the township or municipality with the relief 
of indigent persons in need of medical attention or other proper support, the munici­
pality or township becemes obliged to make the necessary expenditure, and this 
obligation does not depend for its force upon the presence of money in the treasury 
of th~ corporation or township; so that in the event that obligations have been so 
incurred, they constitute indebtedness of the corporation or township which may be 
funde\1 by the issuance of bonds under section 5656, General Code (by the town­
ship), or under section 3916, General Code (by the municipality). 

So that under ordinary circumstances money may be borrowed by a township 
or municipal corporation, not for the purpose of providing a fund in advance for 
the relief of the poor, but for the purpose of paying obligations arising from the 
duty to relieve the poor. 

The circumstances mentioned by you, however, are extraordinary in their nature, 
and the question is raised as to whether or not paragraph 19, of section 3939, Gen­
eral Code, applies. This provision which applies to townships and municipal corpora­
tions alike by virtue of section 3295, General Code, authorizes the issuance of bonds 
"for the payment of obligations arising from emergencies resulting from epidemics 
or floods, or other forces of nature." 

This language is very broad, and in my opinion, from the fact that "epidemics" 
are therein mentioned along with floods and other forces of nature, the conclusion 
is suggested that in time of epidemic, flood or other calamity, the township or 
municipality may incur "obligations" for the relief of the su.fferers and the preserva­
tion of public order not sanctioned under ordinary circumstances. Therefore, to 
my mind, it is immaterial unde.r this provision whether the obligations are incurred 
by way of relieving the suffering of destitude persons or by way of preventing the 
spread of a contagious disease, when the obligations are incurred in time of an epi­
demic. In either event the power to borrow money to pay such obligations exists, 
and inferentially the power to incur such obligations which might, in a technical 
sense, be regarded as moral obligations only, is imp)ied. 

I, therefore, conclude that in a case like that which you mention, obligations 
may properly be incurred (as they have been incurred), and for their payment bonds 
may be issued under section 3939, General Code. 

The conclusion is thus reached. that, upon perhaps more than one ground, either 
the municipal corporation" or the township in a proper case would have power to 
borrow money to pay the indebtedness which has been incurred. 
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There remains to be disposed of the question as to whether the municipal cor­
poration, as such, may issue bonds under the facts stated by you. 

\\'ithout passing upon the question as to whether it was proper for the village 
to relieve itself in the past of the duty of caring for its poor, or for the township to 
take upon itself the function of extending temporary relief to the poor of the vil­
lage; and assuming the legality of the levies that have heretofore been made for 
poor relief, I am of the opinion that if the obligations which have been incurred 
in time of an epidemic, whether for the relief of destitute persons or to prevent 
the spread of the disease, were incurred by the township trustee, they constitute, 
for the purposes of section 3939, General Code, obligations of the township. I do 
not believe that section 3939 is broad enough to permit a municipal corporation to 
issue bonds in payment of obligations incurred by a township, even though the 
municipality was benefited thereby, and even though the township ha3 been caring 
for the poor of the municipality. In short, the obligations which may be discharged 
by the issuance of bonds under section 3939 must be those incurred by the author­
ities of the municipality or township issuing the bonds. The case is even clearer, of 
course, if it be assumed that the bonds are to be issued under favor of the other 
provisions of law above referred to. In short, there is no authority of law what­
ever for the assumption by one subdivision of the indebtedness of another under 
such circumstances as these. 

Of course, if the bonds should be issued by the township trustee for the purpose 
stated, all levies to pay them would be extended upon the duplicate of the village as 
well as upon that of the rest of the township. 

In conclusion, I am of the opinion that in the ca.se stated by you the power to 
borrow money exists, but it must be exercised by the township trustees and not by 
the village council. 

1316. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

HOW FUNDS MAY BE PAID OUT OF THE COUNTY TREASURY-RIGHT 
OF THE JUDGE OF THE COl\fl\fON PLEAS COURT TO ORDER FUR­
NISHINGS FOR ROOl\1 IN COURT HOUSE. 

Funds in a county treasury may ouly be paid out on allowance by the county 
commissioners or some other authority au tho; i:::ed by law so to do. A judge of the 
common pleas court has 110 authority to order furnishings for a room in the court 
house, and if he does so, the auditor is not authori:::ed to issue a warrant on the 
county treasury for the amount thereof. 

CoLUMBUS, OHIO, December 22, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of Xovember 28, 1914, in which you inquire: 

"Can a judge of the court of common pleas legally order furnishings 
for the room that he uses as an office in the court when the county commis­
sioners have refused to furnish the articles desired, and then place an order 
on the journal of the court directing that the clerk certify the cost of same 
to the county auditor for payment; and can the county auditor issue his 
warrant upon the treasury upon the allowance of said judge without the 
approval of the county commissioners?" 
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Section 2570, General Code, reads: 

"Except moneys due the state which shall be paid out upon the warrant 
of the auditor of state, the county auditor shall issue warrants on the county 
treasurer for all moneys payable from such treasury, upon presentation of 
the proper order or voucher therefor, and keep a record of all such war­
rants showing the number, date of issue, amount for which drawn, in whose 
favor, for what purpose and on what fund. He shall not issue a warrant for 
the payment of any claim against the county, unless allowed by the county 
commissioners, except. where the amount due is fixed by law or is allowed 
by an officer or tribunal authorized by law so to do." 

The plain reading of this section points to an answer in the negative, and if 
no further consideration is made, such answer would be an end to the controversy 
ii~dicated in the question. However, this matter involves no legal question except 
the power of the court to furnish its rooms, private or public. 

vVhen a judge of a court enters upon a controversy of this character, he does 
so in a desire to enforce his own views in his own way, and is exercising what by 
most of such judges would be termed the "inherent power" of the court. What 
this is may not be susceptible of a clear or well defined statement, as it generally 
has been considered by the court, as including what was desired where there was 
no legal way of doing the same pointed out. 

In addition to the sections of the General Code above copied, section 2460, 
G. C., is entitled to consideration. It reads: 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, or is 
authorized to be fixed by some other person or tribunal, in which case it 
shall be paid upon the warrant of the county auditor, upon the proper cer­
tificate of the person or tribunal allowing the claim. No public money shall 
be disbursed by the county commissioners, or any of them, but shall be dis­
bursed by the county treasurer upon the warrant of the county auditor, 
specifying the name of the party entitled thereto, on what account, and upon 
whose allowance1 if not fixed by law." 

The language of this section is not susceptible of either explanation or elucida­
tion. It is for the control of funds in the county treasury and to protect them from 
inroads hy persons not authorized by law to make or authorize drafts upon them. 
It has as much binding effect upon common pleas judges as upon any other person 
or officer and until the legislature authorizes a judge or a court to provide an office 
for himself, he can confer no right upon a county auditor to issue a warrant for 
what he wants or conceives that he wants; he must act through the county com­
missioners as the legally constituted authority to allow claims against the county, 
or secure legislative authority to make the· purchase and fix the amounts of the 
same. Until this is done, the county auditor acting as suggested in your question, 
does so at his peril. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1317. 

E:\IPLOYES OF LIQlJIDATIXG DEPART.:IIEXT OF STATE B.\XKIXG 
DEPART.:IlEXT ARE SUBJECT TO THE PROVISIOXS OF THE CIVIL 
SERVICE ACT. 

The employes of the liquidating department of the state banking department 
are in the employ of tlze state and arc subject to tlze provisions of the civil service 
act. 

CoLl.Jli!BUS, OHIO, December 22, 1914. 

The State Civil Service Commission, Columbus, Ohio. 

GENTLEMEN :-Under date of December 7, 1914, you inquire: 

"The state civil service commission desires your opinion as to whether 
or not those persons who were employed in the state banking department, 
in what is commonly called the 'liquidating department,' are in or out of the 
classified service." 

Subdivision 1 of section 486-1, General Code, defines the term "civil service'' 
as follows: 

"The term 'civil service' includes all officers and positions of trust or 
employment, including mechanics, artisans and laborers in the service of the 
state and the counties, cities and city school districts thereof." 

The employes in question occupy positions of trust or employment and are 
appointed by an officer of the state. 

Section 742, General Code, provides: 

''Whenever in this act it is provided that the superintendent of banks 
may take possession of the property and business of any corporation, com­
pany, commercial bank, savings bank, safe deposit company, trust company, 
or any combination of two or more of such classes of business or society 
for savings, or banking association, doing business under the provisions of 
the l:>anking laws of this state to liquidate its affairs, the superintendent of 
banks shall take possession of and administer the assets of such company 
or association as herein provided." 

Section 742-2, General Code, as amended in 103 Ohio Laws, 530, provides in 
part: 

"Upon taking possession of the property and business of such corpora­
tion, company, society or association, the superintendent of banks is author­
ized to collect money due to such corporation, company, society or associa­
tion, and do such other acts as are necessary to preserve its assets and lmsi­
ness, and shall proceed to liquidate the affairs thereof, as hereinafter pro­
vided. * * * The superintendent of banks may under his hand and of­
ficial seal appoint one or more special deputy superintendents of banks as 
agent or agents, to assist him in the duty of liquidation and distribution, a 
certificate of appointment to be filed in the office of superintendent of banks 
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and a certified copy in the office of the clerk of the county in which the 
office of such corporation, company, society or association was located. 

* * *" 

By virtue of these provisions the superintendent of banks is placed in charge 
of the liquidation of banks and he may appoint special deputy superintendents of 
banks to assist him in such liquidation. 

Section 742-4, General Code, provides: 

"The expenses incurred by the superintendent of banks in the liquidation 
of any bank in accordance with the provisions of this act, sliall include the 
expenses of deputy or assistants, clerks and examiners employed in such 
liquidation, together with reasonable attorney fees for counsel employed by 
said superintendent of banks in the course of such liquidation. Such com­
pensation of counsel, of deputies or assistants, clerks and examiners in the 
liquidation of any corporation, company, society or association, and all ex­
penses of supervision and liquidation shall be fixed by the superintendent of 
banks, subject to the approval of the common pleas court of the county in 
which the office of such corporation, company, society or association was 
located, on notice to such corporation, company, society or association. The 
expense of such liquidat.ion shall be paid out of the property of such cor­
poration, company, society or association in the hands of said superintendent 
of banks, and such expenses shall be a valid charge against the property in 
the hands of said superintendent of banks and shall be paid first, in the 
order of priority." 

By virtue of this section the compensation of these employes is paid from the 
assets of the banks being liquidated. This manner of payment does not alter the 
status of these employes. 

The state places the superintendent of banks in charge of a bank during liqui­
dation. The liquidation is being carried on by the state through its officers and their 
appointees. 

These persons arc employed by the state to carry out one of the purposes of 
the banking act. The fact that their compensation is paid from the assets of the 
bank does not change their status as employes of the state. 

By virtue of section 736, General Code, as amended in 103 Ohio Laws 180, an 
assessment is made against the persons and companies subject to the banking act 
in order to pay the expenses of the banking department. This does not make the 
persons employed in the banking department, employes of these companies. They 
are in the service of the state. 

Said section 736, General Code, provides in part: 

"That for the purpose of maintaining the department of the superin­
tendent of banks and the payment of expenses incident thereto, and espe­
cially the expenses of inspection and examination, the following fees shall 
be paid to the superintendent of banks of Ohio." 

It is my conclusion therefore, that the persons employed in the liquidating de­
partment of the state banking department are subject to the provisions of the civil 
service act. 

I take it from your inquiry that you do not desire that I pass upon the par.­
ticular positions which are in the classified or unclassified service. 

If you desire an opinion upon that question, it will be prepared upon request. 
Respectfully, 

TrMOTHY S. HoGAN, 
Attorney G"e1Jeral. 



ATTORNEY GENERAL. 1621 

1318. 

COXSTRUCTIOX OF ACT OF THE LEGISLATURE CREATIXG ::\IUNICI­
PAL COURT OF CIXCIXNATI-LL\liTATION OF THE POWER AXD 
JURISDICTION OF l\IAGISTRATES OUTSIDE OF CINCIXXATI IX 
SLMILAR CASES. 

The act of the legislature in creating a municipal court in Cincinnati limits the 
power of magistrates outside of Cincinnati, and preveuts them from issuing execu­
tions 011 judgments by them rendered to constables within said city, whether such 
judgments were rendered before or after the taking effect of said municipal court 
act. 

Said act further limits the power and jurisdiction of magistrates outside of 
said city in criminal cases to offeuses alleged to have been committed in the town­
ship, city or village, where the action is brought. 

CoLUMBUS, 0Hro, December 22, 1914. 

HoN. THORNTON R. SNYDER, Member House of Represeutatives, Cincinuati, Ohio. 

DEAR SrR :-I have your letters of July 28th and Nevember 19th, in the latter 
of which you inquire: 

"1. Has a magistrate outside of Cincinnati, jurisdiction over judgments 
recovered prior to the time our municipal court act went into effect?" 

"2. Have magistrates concurrent jurisdiction in Cincinnati township 
with the municipal court of the city of Cincinnati? 

"3. Have magistrates still jurisdiction as formerly in the county in 
criminal cases?" 

I can hardly think you intend to ask whether magistrates have jurisdiction to 
levy execution upon old judgments, when it is known that magistrates issue and 
constables make levy of executions, and presume that what you desire to inquire is 
whether magistrates outside of Cincinnati have power to issue executions' to con­
stables within the city of Cincinnati, since the passage of the municipal court law, 
to which you refer. 

By reference to section 10714, General Code, you will observe that authority is 
granted magistrates to issue executions to a constable of the county. Section 41, 
of the Cincinnati municipal court act reads : 

"Xo justice of the peace in any township in Hamilton county, other 
than in Cincinnati township, nor mayor of any village or city in any pro­
ceeding, whether civil or criminal, in which any warrant, order of arrest, 
summons, order of attachment or garnishment or· other process except sub­
poena for witnesses shall have been served upon a citizen or resident of 
Cincinnati or a corporation having its principal office in Cincinnati, shall 
have jurisdiction unless such service be actually made by personal service 
within the township, village or city in which said proceedings may have 
been instituted or in a criminal matter unless the offense charged in any 
warrant or order of arrest shall be alleged to have been committed within 
said township, village or city." 

This being a later and a special act, while section 10417 is general, it must be 
construed as controlling, and as limiting the power of magistrates outside of the 
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city of Cincinnati, to issue executions to constables except constables outside of 
the city of Cincinnati and Cincinnati township. This same section controls as to 
criminal jurisdiction, and, as I construe it, further limits the jurisdiction of magis­
trates in Hamilton county to criminal offenses committed in their own townships. 

I believe this fully answers your question, and hope I have so stated it as it 
will be fully understood. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

1319. 

A VACANCY IN THE OFFICE OF PROBATE JUDGE CAN O~LY BE 
FILLED BY APPOINTMENT UNTIL THE NEXT GENERAL ELEC­
TION, WHEN A SUCCESSOR MUST BE QUALIFIED FOR THE UN­
EXPIRED TERM. 

Inasmuch as tlze probate judge is elected quadrenially, a vacancy can be filled\ 
by appointment only until the next general election, and then the electio11 is for the 
"unexpired term" of the judge causing the zracancy, and not for the full term nf 
four years. 

CoLUMBUS, OHIO, December 22, 1914. 

HoN. CHARLES A. EsTILL, Probate Judge of Holmes Coulli,V, Millersburg, Ohio. 

DEAR SIR :-I am in receipt of your favor of the 15th wherein you advise as 
follows: 

"In 1912 Judge Tannehill was elected probate judge of Holmes county, 
and in July, 1913, he died, and I was appointed to the vacancy by Governor 
Cox. On November 3d last I was elected as probate judge of this county. 
Now, does my election hold for four years or only for the unexpired term 
of Judge Tannehill?" 

In reply thereto, beg to advise that section 1580, of the General Code, pro-
vides as follows : 

"Quadrenllially, one probate judge shall be elected in each county, who 
shall hold his office for a term of four years, commencing on the ninth day 
of February next following his election." 

Article IV, section 7, of the Constitution of Ohio, provides: 

"There shall be established in each county a probate court * * 
by one judge who shall hold his office for the term of four years. 

Article IV, section 13, of the constitution provides: 

holden 
* *" 

"In case the office of any judge shall become vacant, before the expira­
tion of the regular term for which he was elected, the vacancy shall be filled 
by appointment by the governor, until a successor is elected and qualified; 
a11d such successor shall be elected for tlze 1me.rpired term, at the first an­
nual election that occurs more than thirty days after the vacancy * *" 
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This section of the Constitution of Ohio is so clear and unequivocal that aa 
attempt to make it more lucid could not be successful. 

In 1912 Judge Tannehill was elected for a term of four years, which term 
would not expire until February, 1917; in July following his election he died, and 
you were appointed by Governor Cox to fill the vacancy until the next general elec­
tion, which was held in November, 1914, and at that election you were elected as 
his successor, and in the words of the constitution "such successor shall be elected 
for the USEXPIRED term." This means that on Xovember 3d, 1914, you were 
elected probate judge of Holmes county for the unexpired term of Judge Tanne­
hill, which office you will hold until the ninth day of February, 1917. 

I am advised by the secretary of state that the certificate of election for your 
office as forwarded to him by the deputy state supervisors and inspectors of elec­
tions, specifically states that your election was for the "unexpired term" of Judge 
Tannehill, so there can be no anticipated irregularity in that connection, and I am 
further advised by the secretary's office that all certificates of election in such in­
stances are, without exception, made according to the mandates of the constitution 
for the "unexpired term." 

1320. 

Very truiy yours, 
TIMOTHY S. HoGAN, 

· Attorney General. 

NEWSPAPERS NOT REQUIRED TO MAKE PROOF OF PUBLICATION 
1::-.J TRANSCRIPT FOR THE ISSUANCE AND SALE OF BO::-.JDS. 

In transaipts of. the issuance and sale of bonds it is not necessary that the 
newspapers making the various publications in comzection therewith prove same 
by affidavit and the taxing district is not liable for the charge for such affidavits. 

CoLUMBUS, OHIO, December 23, 1914. 

HoN. F. \V. GREEN, Solicitor of the Village of Newburgh Heights, Clevela~zd, Ohia. 

DEAR SrR :-On October 6th you asked whether charge for affidavits made by 
the publishers of newspapers in connection with advertisements necessary to be 
attached to transcript of proceedings in issuance and sale of bonds are illegal. By 
this I apprehend you mean to inquire whether the taxing district issuing the bonds 
is liable to the newspaper for the charg-e of such affidavit. 

In 103 0. L., at page 179, is enacted the following: 

"H. B. X o. 121. (Sec. 2295-3.) 

"Sec. 1. That it shall be the duty of the clerk, or other officer having 
charge of the minutes of the council of any municipal corporation, board 
of county commissioners, board of education, townshi~ trustees, or other 
district or political subdivisions of this state, that now has or may hereafter 
have, the power to issue bonds, to furnish to the successful bidder for said 
bonds, a true transcript certified by him of all ordinances, resolutions, 
notices and other proceedings had with reference to the issuance of said 
bonds, including a statement of the character of the meetings at which said 
proceedings were had, the number of members present, and such other in­
formation from the records as may be necessary to determine the regular-
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ity and validity of the issuance of said bonds; that it shall be the duty of 
the auditor or other officer, having charge of the accounts of said corpora­
tion or political subdivision, to attach thereto a true and correct statement 
certified by him of the indebtedness, and of the amount of the tax duplicate 
thereof, and such other information as will show whether or not said bond 
issue is within any debt or tax limitation imposed by law. 
"Passed April_Sth, 1913. 
"Approved April 23d, 1913." 

The foregoing statute provides the procedure for the furnishing of a transcript, 
and it will be seen that it is not necessary for a newspaper to furnish affidavit with 
the publication. Consequently, since the going into effect of the above act, news­
papers cannot collect for furnishing affidavits of proof of publication of the dif­
ferent publications in issuance and sale of bonds. 

Before the above enactment there was no statute on the subject, but on May 2, 
1912, in an opinion rendered to the bureau of inspection and supervision of public 
offices, I· held as follows: 

"The statutes concerning issuance and sale of bonds for municipal and 
city improvements and the duties of the various city officers in relation 
thereto do not disclose that the bond buyer as a matter of right to receive 
without payment therefor a copy of such transcript, or that any officer or 
department of the city government is in duty bound to furnish the same 
and receive compensation therefor from the city treasurer in addition to 
his regular salary. The successful bidder at a bond sale takes the bonds at 
his own risk, and if he deem it necessary to have a transcript of the pro­
ceedings in order to determine their validity, the expense thereof must be 
borne by himself. I conclude therefor.e in answer to your first question 
that it is not a legal expense chargeable against the city to . furnish a 
transcript to the purchaser of municipal bonds." 

'While the matter quoted above was in answer to a question with reference to 
the issue of municipal bonds, I am of the opinion that the same reasoning applies 
to charge for affidavits made by the publishers of newspapers for bonds issued by 
any taxing district, and if there was no obligation to furnish a transcript, of 
course, there would be no liability on the taxing district to pay for affidavits in 
proof of publication. 

I trust the foregoing furnishes you the information you desire. 
Very truly yours, 

TrMoTHY S. HoGAN, 

Attorney General. 
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1321. 

RIGHT OF THE BOARD OF EDL:CATION UXDER SECTION 7730, GEX­
ERAL CODE, TO SUSPEXD SCHOOL \VHEX THE AVERAGE DAILY 
ATTENDANCE THEREOF IS LESS THAX TWELVE-POWERS OF 
SUCH BOARD UNDER SECTIOX 7730, GEXERAL CODE, AS 
A:\IEXDED. 

Under sectio11 7730, General Code, prior to its amendment, 104 0. L., 139, it was 
optional with the board of education of a towuship school district to suspeud the 
schools wheu the a'i-·erage daily attendance thereof was less or became less than 
twelve. If a toumship board of education entered iuto a contract with a teacher 
for teaching a subdistrict under its jurisdictiou, and such• subdistrict was abolished 
in accordance with section 7730, General Code, such 11ct operated as a termination 
of the contract, provided such act occurred before the terminatiou of the contract 
because of the lapse of time such contract was to run. Likewise such contract would 
be terminated if the school should be suspended in accordance with the mandatory 
provisious of section 7730, General Code, as amended, 104 0. L., 139. An ex­
penditure of money upon such contract, after being so termiuated under the pro­
visions contained in said section as the same existed both prior to its amendmeut 
and since its amendmmt above referred to would be illegal. 

By virtue of section 7684, General Code, a board of education may assign pupils 
to attend a school which had beeu previously suspended under section 7730, supra, 
because of the attendauce beiug less thai! twelve for the preceding year aud such 
school may again be continued as such school, provided that this course in the opin­
ion of the board, will best promote the interests of education in the district. 

CoLUMnus, OHIO, December 23, 1914. 

HoN. CHAS. F. CwsE, Prosecuting Attonze:y, Upper Sandusky, Ohio. 

DEAR SIR :-Under date of July 25, 1914, you submitted a communication to 
this department, which reads as follows: 

"The enclosed questions were submitted to me by 1\fr. Charles H. 
Lewis, of Harpster, Ohio, president of the \Vyandot County School Board, 
and inasmuch as the questions are of such nature as to indicate that they 
will arise in practically every county in the state, I have deemed it the part 
of wisdom to refer them to you for answer, so that there may be a deci­
sion in reference to them that will be binding in every county and bear the 
authority of the highest officer in the state." 

The questions referred to therein concern section 7730, General Code, as 
amended in 104 0. L., 139, which in brief provides for the suspension of rural or 
village school districts when the average daily attendance of any such school for 
the preceding year has been below twelve. Said questions may be stated as follows: 

"First-Is a township board of education liable on a contract with a 
teacher made prior to the amendment of said section? 

"Second-Is a township board of education liable on a contract with a 
teacher made since the amendment of said section?" 
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Section 7730, of the General Code, prior to its amendment, provided as follows: 

"The board of education of any township school district may suspend 
the schools in any or all subdistricts in the township district. Upon such 
suspension the board must provide for the conveyance of the pupils residing 
in such subdistrict or subdistricts to a public school in the township district 
or to a public school in another district, the cost thereof to be paid out of 
the funds of the township school district. Or, the board may abolish all 
the subdistricts providing conveyance is furnished to one or more central 
schools, the expense thereof to be paid out of the funds of the district. "1\o 
subdistrict school where the average daily attendance is twelve or more, 
shall be so suspended or abolished, after a vote has been taken under the 
provisions of law therefor, when at such election a majority of the votes 
cast thereon were against the proposition of centralization, or when a peti­
tion has been filed thereunder and has not yet been voted upon at an elec­
tion." 

It is to be noted that the first part of said original section provides that the 
township board of education may suspend the schools in any or all subdistricts. 
Such suspension was therein made optional with such board. However, if sus­
pended, then it was mandatory upon the board to provide for the co:weyance of the 
pupils residing in such subdistrict or subdistricts, to a puLlic school in the town­
ship district or to a ·public school in another district, the cost to be paid out of the 
funds of the township school district. Then follows a provision that the board 
may abolish all the subdistricts provided conveyance is furnished, etc. This, how­
ever, is qualified to the effect that no subdistrict school, where the average daily 
attendance is twelve or more, shall be so suspended or abolished, after a vote has 
been taken under the provisions of law therefor, when such election results in a ma­
jority against centralization. It was optional, therefore, with the board of education of 
township districts, to abolish all subdistricfs, providing co1l.veyance was furnished, 
etc., with the exception that if the average daily attendance exceeded twelve, then 
such board of education was without authority to so abolish such schools, if the 
election for the abolishment thereof and centralization resulted in favor of not 
abolishing and centralizing the subdistrict schools. Section 7730, as amended, 104 
0. L., 139, now provides as follows: 

"The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide and 
in such rural school districts shall provide for the conveyance of the pupils 
attending such schools to a public school in the rural or village district, or 
to a public school in another district. When the average daily attendance of 
any school for the preceding year has been below twelve, such school shall 
be suspended and the pupils transferred to such other school or schools as 
the local board may direct. 1'\ o school of any rural district shall be sus­
pended or abolished until after sixty days' notice has been given by the 
school board of such district. Such notice shall be posted in 1ive conspicu­
ous places within such village or rural school district." 

It is to be noted that as said section now reads, it is mandatory upon the part 
of the board of education of any rural or village school district, to suspend any 
school where the attendance of such school for the preceding year has been below 
twelve. Prior to its last amendment, section 7730, supra, although awkwardly 
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worded, made it optional on the part of the board of education as to whether or 
not a school wherein the average daily attendance was less than twelve, should be 
suspended. 

I will now take up your first question. 
In the case of Railroad Co. vs. Defiance, 52 0. S., 262, at page 314 thereof, the 

court says: 

"\Vhen the ordinance (in question) was passed, those statutory provi­
sions were enforced which invest the legislative bodies of municipal corpo­
rations with the entire control of the stre.ets and confer upon them power 
to make improvements thereon from time to time in the public interest, by 
grading, etc. ; and persons and corporations contracting with the municipal 
authorities must be presumed to contract with reference to the obligations 
and duties arising under those laws, and subjected to the consequences re­
sulting from their operation and enforcement. Impliedly they enter into 
and become a part of s11ch contrac_ts as much so as if embodied therei11, 
and such is the presumed intention of the parties." 

In the case of Smith vs. Parsons, 1 Ohio Report, at page 239 of the opinion, 
the court says: 

"As was observed in the argument, contracts are either expressed or 
implied, or part expressed and part implied. A provision creai.ed by law 
for the government or construction of all contracts made under it, need 
not be recited or expressly referred to in a contract; it will be considered 
as implied, and have the same force and effect as if it were set out." 

Section 7705, of the General Code, prior to its last amendment, at page 144, of 
the 104th Volume of Ohio Laws, authorized the board of education of each village 
and township school district, to employ the teachers of the public schools of such 
district, as follows: 

"The boartl of education of each village, township and special school dis­
trict may appoint a suitable person to act as superintendent, and to employ the 
teachers of the public schools of the district, for a term not longer than 
three school years, to begin within four months of the date of appointment. 
But nothing herein shall prevent two or more districts uniting and appoint­
ing the same person as superintendent." 

Said section was in effect prior to the last amendment of said section 7730, 
supra, and I assume that the contract referred to in your first question was entered 
into under sections 7705 and 7730, prior to their last amendment, as above quoted. 

When the contract so mentioned was entered into, the party with whom such 
contract was made, under section 7705, was entered into while said original sec­
tion 7730, supra, was in full effect. It has been heretofore pointed out that it was 
optional with the board of education of such township district to suspend the 
schools under said original section 7730, when the average daily attendance thereof 
was less than twelve. 

The contract with the teacher referred to in your first question was made at 
a time when the provision contained in said section 7730 was in effect, and it would 
follow that such provision impliedly became a part of the contract. This follows 
because the provision of said section 7730, prior to its amendment, applied to sec­
tion 7705, prior to its amendment. The teacher so employed entered into the con-
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tract under the statutory limitation in section 7730, prior to its amendment, that 
the school by whirh such teacher was so employed to teach might be suspended by 
the board of education, provided the average daily attendance for the preceding 
year was less than twelve. Therefore, in answer to your first question, it is my 
opinion that if a township board of education entered into a contract \vith a teacher 
for teaching a subdistrict under its jurisdiction and said subdistrict was abolished 
by such board under and in accordance with the provisions contained in section 
7730, then this act operated as a termination of the contract, provided such act 
occurred before the termination of such contract. 

In answer to your second question, all of the reasoning employed in answer­
ing the first question, also applies to your second. Section 7705, of the General Code, 
as amended in 104 0. L., page 144, provides as follows: 

"The board of education of each village and rural school district shall 
employ the teachers of the public schools of the district, for a term not 
longer than three school years, to begin within four months of the date of 
appointment. The local board shall employ no teacher for any school 
unless such teacher is nominated therefor by the district superintendent of 
the supervision district in which such school is located except by a ma­
jority vote. In all high schools and consolidated schools one of the teach­
ers shall be designated by the board as principal and shall be the ;~dministra­
tive head of such school." 

It is to be noted that said section vests the employment of teachers in public 
schools of their respective districts, in the board of education of each village or 
rural district. If the board of education of such district should enter into a con­
tract with a teacher for a certain term, as provided by section 7705, General Code, 
as ame·nded, supra, and before the termination of such contract, if the school for 
the teaching of which such teacher was employed, should be suspended in accord­
ance with the mandatory provision of section 7730, as amended, supra, because 
the average daily attendance of such school from the preceding year had been be­
low twelve, then such suspension would operate as a termination of such contract. 
This follows upon the same reasoning as employed in reaching the conclusion to 
your first question, i. e., because such contract of employment is made subject to 
the provision contained in said section 7730, supra, as amended. 

The communication which you enclose with your inquiry also contains two 
further questions with reference to the contracts inquired about in your first two 
questions, which may be stated as follows: 

"Would the payment of such contract ·be an "illegal expenditure of 
money and would the fact that the teacher in question had knowledge of 
the suspension of such school effect the contract?" 

In answer to this question, it is apparent from my conclusion in answer to 
your first question, that such expenditure of money would clearly be illegal, and of 
course if the school had already been suspended and the teacher had knowledge of 
that fact, certainly there could be no legal contract for teaching a >chool which 
had already been suspended, and the knowledge of that fact would clearly render 
the contract of no effect. 

The question as further asked in the communication attached to your letter is, 
as to whether or not a suspended district may be revived by the addition of resi­
dent pupils to the district so as to make certain an average attendance of more than 
twelve. To answer this question it is necessary to again refer to section 7730, as 
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amended, supra, and to note the language employed therein, which is that "when 
the average daily attendance of any school for the preceding year has been below 
twelve, such school slza/1 be suspended." Such language seems to make it manda­
tory that when the average daily attendance for any preceding year has been below 
twelve, then such fact shall operate as a suspension of such school, after the notice 
is given as required in the last provision of said section. 

This department in an opinion rendered to Hon. B. F. Enos, prosecuting attor­
ney of Guernsey county, Cambrid5e, Ohio, on August 10, 1914, in construing said 
section 7730, as amended, held as follows: 

"Section 7730, of the General Code, as amended, 104 0. L., at page 139 
thereof, contains a provision to the effect that when the average daily at­
tendance of any school for the preceding year has been below twelve, such 
school shall be suspended and the pupils transferred to such other school 
or schools as the local board may direct. This provision, by virtue of the 
use of the word 'shall' is mandatory, and it is apparent that it was the intent 
of the legislature that schools should be suspended when the average daily 
attendance thereof for the preceding year falls below twelve, and that 
thereupon the pupils should be transferred to such other school or schools 
as the local board may direct. The provision that 'no school of any rural 
district shall be suspended or abolished until after sixty days' notice has 
been given by the school board of such district,' is merely a part of the 
procedure to accomplish such suspension. Also the provision that 'such 
notice shall be posted in five conspicuous places within such village or rural 
school district,' is part of the procedure to accomplish the suspension pro­
vided for in said section 7730, supra." 

"vVhen a school is suspended because its average daily attendance falls 
below twelve for the preceding year, such suspension shall not go into 
effect or take place until, after sixty days' notice has been given thereof, 
in the manner provided in. said section, to wit, by posting notice in five 
conspicuous places within such village or rural school district. As before 
stated, it is mandatory upon the board of education, in such situation, to 
suspend such schools, and it is also mandatory to give the notice required 
by said section, in the manner therein provided. 1 know of no reason why 
this notice should be given, such as the notice required in said section, 
except that the legislature has seen fit to carry this proviso into the statute 
as a part of the proceeding in accomplishing the suspension, when the same 
is required by virtue of said section 7730, of the General Code, above 
quoted." 

The statute provides for but one suspension in such case, such suspension to 
take place at any time when the average daily attendance of any such school for 
the preceding year has been below 12. There is no statutory provision for such 
district resuming, in the event that such number of pupils again move into the dis­
trict to make the average daily attendance more than twelve. However, section 
7684, General Code, may have· some application. Said section was not repealed by 
the recently enacted school code, and provides as follows: 

"Boards of education may make such an assignment of the youth of 
their respective districts to the schools established by them as in their 
opinion best will promote the interests of education in their districts." 

Under this section it would seem to be within the power of the board of edu­
cation to assign pupils to such schools, where the average daily attendance for the 



1630 ANNUAL REPORT 

preceding year fell below twelve, by increasing the territorial limits of the dis­
tricts of such schools, to include the pupils so assigned to such schools. In other 
words, a board of education might assign pupils to attend a school which had been 
suspended under section -7730, supra, because of the attendance being less than 
twelve for the preceding year, and such school again be continued as such school, 
provided that this course, in the opinion of the board, will best promote the inter­
ests of education in the district, as provided by section 7684, supra. 

Therefore, I am of the opinion that a suspended school district may be con­
tinued by the assignment of pupils to such districJ, provided the board deems this 
course best for the advancement of education as provided by section 7684, General 
Code, supra. 

1322. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

DISPOSITION OF FINES ASSESSED AND COLLECTED BY THE JUDGE 
OF THE PROBATE COURT OR COMMOJ\' PLEAS COURT EXERCIS­
ING THE JURISDICTION OF THE JUVE0JILE COURT. 

Fines assessed and collected b:y a judge of the probate court or common pleas 
court, exercising the jurisdiction of the juve7lile court, must be paid to the cotmty 
law library association, in accordance with the terms of section 3056, General Code. 

CoLUMBus, Omo, December 23, 1914. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of l\' ovember 21st, you requested my opinion on the 
following questions: 

"Can fines assessed and collected in a juvenile court be paid to the law 
library association, under the provisions of section 3056, General Code?" 

Section 3056, of the General Code, is as follows: 

"* * * * * In all counties the fines and penalties assessed and col­
lected by the common pleas court and probate court for offenses and mis­
demeanors prosecuted in the name of the state, shall be retained and paid 
quarterly by the clerk of such courts as the trustees of such library asso­
ciation. but the sum so paid from the fines and penalties assessed and col­
lected by the common pleas and probate courts shall not exceed five hun­
dred per annum. The moneys so paid shall be expended in the purchase 
of law books and the maintenance of such association." 

Section 1639; General Code, as amended 104 0. L., 176, provides for the powers 
and jurisdiction of so-called juvenile courts as follows: 

"Courts of common pleas, probate courts and insolvency courts and su­
perior courts, where established, shall have and exercise, concurrently, the 
powers and jurisdiction conferred ·n this chapter. The judges of such courts in 
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each county, at such times as they determine, shall designate one of their num­
ber to transact the bminess arising under such jurisdiction. \\"hen the 
term of the judge w designated expires, or his office terminates, another 
designation shall be made in like manner. 

"The words, juvenile court, when used in the statutes of Ohio shall be 
understood as meaning the court in which the judge so designated may be 
sitting while exercising such jurisdiction, and the words "judge ·of the juve­
nile court" or "juvenile judge" as meaning such judge while exercisinJ 
such jurisdiction. . 

"The foregoing provisions shall not apply to Hamilton county, in which 
county the. powers and jurisdiction conferred in this chapter shall be exer­
cised by the court of common pleas, and in 1914 and every sixth year there­
after, one of the common pleas judges to be elected at said times shall be 
elected as a judge of the court of common pleas, division of domestic rela­
tion. To him shall be assigned all juvenile court work arising under this 
chapter, and all divorce and alimony cases, and whenever said judge of the 
court of common pleas, division of domestic relations, shall be sick, absent, 
or unable to perform his duties, the presiding judge of the common pleas 
court shall assign another common pleas judge to perform his duties during 
his illness, absence or indisposition." 

In an opinion rendered to the Hon. Thomas L. Pogue, prosecuting attorney 
of Cincinnati, Ohio, under date of ;\larch 18th, -1914, I used the following lan­
guage: 

"As I see it, the primary question here presented is whether the juve­
nile court so called, is in a broad and complete sense a court separate and 
distinct from the several courts mentioned in section 1639, General Code, 
the judges of which designate the judge of the juvenile cottrt; for if the 
juvenile court in legal contemplation is a separate and distinct court, I am 
unable to see any statutory authority for the appointment made. There are 
no statutory provisions authorizing the appointment of court con~tables as 
such, in juvenile courts so called, and section 1692 authorizes the courts 
therein named to appoint constables for their own respective courts only." 

In the case of ::\Iendleson vs. ::\Iiller, 11 N. P. n. s. 586, 588, the court (Phillip, 
}.) says: 

"\V e are dealing with a court. And what is a court? Without attempt­
ing to be severely accurate, I will say that a court is a governmental body 
or tribunal, clothed with a judicial function. To constitute a court, there 
must be a judge or judges, and he or they must have a defined and dele­
gated jurisdiction. But before we can have judges and jurisdiction, these 
must be provided for by the constitution or by-laws. 

"For the legislature to enact that there shall be a court, for it to fix the 
number of judges, to define the jurisdiction, and to p-rescribe the procedure, 
etc., is to establish a court." 

In the case of ex parte Bank 1 0. S., 432, 434, the court, speaking with refer­
ence to sections 1 and 10 of article IV, of the state constitution, as they then 
stood, says : 

"Thus all the judicial power of the state is vested in the courts desi~­
nated in the constitution, and in such courts as may be organized under the 
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first section. But it is perfectly clear that, upon the creation of any addi­
tional court by the legislature, the judicial officer must be elected, as such, 
by the electors of the district for which such court is created; and it is not 
within the competency of the legislature to clothe with judicial puwer any 
officer or person, not elected as a judge." 

l\f;easured by the principles above stated, it is apparent that the juvenile 
court, so called, of Hamilton county, is not in any complete or proper sense, a sep­
arate and distinct court, either as to organization or jurisdiction, but is only a form 
for the transaction of certain distributed business, concurrent jurisdiction of which 
is vested in the courts first specifically named in section 1639. In recognition of 
this status of the juvenile court in the case of Travis vs. State, 12 C. C. (n. s.) 374, 
it is said : 

"The judges of courts having like original jurisdiction, may arrange for 
a proper distribution of the business coming before said courts. * * * * 
The act in question (juvenile court act) authorizes the judges of the sev­
eral courts of equal jurisdiction, to designate one who shall hear and dis­
pose of the business in which each is given equal ·1riginal authority. Juris­
diction consists of the power to hear and deten .ine. The source of this 
power resides in the legislature. In this act it is con £erred upon the sev­
eral courts named by that authority, and tl~e mere selection by the several 
judges of one to dispose of the business, is not conferring jurisdiction. 
For, without such designation, either of the courts named could entertain 
jurisdiction of the ·matter specified in the act;. whilst if the authority was 
conferred upon the judges, neither of said courts should exercise the power 
to hear and determine unless authorized by the judges beforehand. The 
court first acquiring jurisdiction would hold it until the action was finally 
disposed of. 

"It seems clear that the fact that a particular judge of the common pleas 
court is designated to sit in a juvenile court, does not in any way change 
the quality of that particular judge. He is still a common pleas judge and 
in transacting the business of the juvenile court, he is exercising the juris­
diction of the common pleas court. In the exercising of his judicial func­
tions, he remains the common pleas court of the county as much so as any 
other of the judges of said court." 

While at that time I had in view a situation different from the one now pre­
senting itself, I am of the opinion that the general principles laid down therein 
apply with equal force to the situation here presented. Throughout the act provid­
ing for the exercise of the powers and jurisdiction of the so-called juvenile court, 
reference is made to the judge exercisi11g the jurisdictio11 provided by the juvenile 
court act. See sections 1639, 1642, 1662, 1670 and 1683-1. 

The language of the statutes, therefore, establishes clearly a plan which per­
mits the respective judge to all practical intents and purposes to occupy the bench 
he was originally elected to while extending to him the further jurisdiction and powers 
provided by this act, and everywhere throughout the act the language clearly bears out 
the stipulation of section 1639 to the effect that the judges of such courts shall have 
and exercise the powers and jurisdiction conferred by the juvenile chapter. The 
fact that section 1640 requires the judge exercising such jurisdiction to attach the 
seal of the court of which he is a judge to all writs and processes forcibly confirms 
this conclusion. 

I am, therefore, of the opinion that the language of section 3056 in so far as it 
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relat~s to tin~s and penalties asse,sed by common pleas and probate court~ for of­
fenses and misdemeanors prosecuted in the name of the state, include tines and 
penalties assessed by a judge of either of such courts when such tines and penalties 
are assessed in the exercise of the jurisdiction provided by the chapter relating to 
juvenile courts. \\"hen a wperior court or a court of insolvency, huwcYer, is cx~r­
cising such jurisdiction, the Jines and penalties asses~ed do not, of cuur~e. cull1l' 
within the terms of section 3056 of the General Code. 

1323. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Geueral. 

RIGHT OF CITY COUXCIL TO ACCEPT THE GRATUITOUS SERVICES 
OF AN ATTORXEY WHERE THE CITY SOLICITOR FAILS OR RE­
FUSES TO ACT. 

Council of a city lila}' accept the services of au at/omey offered gratuitous!}• tu 
rcprescl!t the city iu ccrtaiu /itigatiou wlzereiu the city soli< it or refuses ur ueg/c, Is 
to rcprescut the cit:y's interest. 

CoLUMBUS, OHIO, December 23, 1914. 

Bureau of luspectioll aud Supervisiuu of Public Offices, Departu1e11t of Auditor uf 
State, Colu111bus, Ohio.· 

(;ENTLEMEN :-Under date of December 9th you request my opinion upon 
the following question: 

":\! ay the council of a city accept the services of an attorney offered 
i!Tatuitously to represent the city in certain litigation wherein the city so­
licitor, in the opinion of council, refuses or neglects to properly reprcfent 
the city's interests, said acceptance of the 'pecial counsel being objected to 
hy the city solicitor?" 

Section 4308, of the General Code, provides: 

"\\'hen required so to do hy resolution of the council, the -:olicitor fhall 
prosecute or defend, as the case may be. for and in behalf of the corpora­
tion, all complaint,, suits and controversies in which the corporation is a 
party. and such other suits. matters and controversies as he shall, by resolu­
f on or ordinance, be directed to pro ecu · e, but shall not be required : o prose­
cute any action before the mayor for the violation of an ordinance without 
first advising such action." 

,\s far as is material the statutes were substantially the same when tbe court 
renclerecl its opinion in the case of Dietrich vs. City of Delia1Ke. I 0. C. C. 1..:. 340. 
On pag;e 341 the court said: 

"On the first motion to strike the petition from the tiles it was urg;e<l 
by counsel in this court that the city solicitor did 110t sign the petition, <IIHI 

IS \'ol. 11 A. 1:. 
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to sustain this proposition section 1774 was cited by counsel, which defines 
simply the duty of the city solicitor, that 'he shall when required bring suit.' 
Section 1516 provides that a city or village or corporation may sue or be 
sued in its corporate name. 

"Section 1775 simply defines the duties of the city solicitor; it docs not 
authorize suit in favor of the city to be brought in the name of the city so­
licitor. It just defines his duties as solicitor. The city in another section 
is authorized to employ other counsel than its solicitor. Section 1152 
authorizes suit in its own name. \Vho shall act as its attomey, whether 
its solicitor or other counsel, can in no way affect this right to bring 
action in its name. Who it will pay for its service its council may say. 
Section 1552 provides that a city may sue or be sued and this power is con­
ferred upon the council, and not upon the city solicitor, and against this 
motion is absolute. In the opinion of this court the action of the court 
below in overruling this motion was proper." 

Section 1774, referred to in the court's opinion appears in substantially the 
same form as section 4308, General Code, in Williams' Revised Statutes of 1886. 
The section referred to by the court, under which the city was authorized to employ 
other counsel than its solicitor, was section 1781, Revised Statutes. This section 
was as follows: 

"He (the solicitor) shall receive such stated salary, payable quarterly 
out of the corporation treasury, and such fees or compensation for particu­
lar services, as the council m~y prescribe, and no additional counsel shall be 
appointed or employed at the expense of the corporation except by resolu­
tion of the council adopted for that purpose specifying the case in which 
such additional attorney is employed, the reasons therefor, and may fix the 
compensation so paid." 

The statutes as they exist at the present time do not contain any specific author­
ization for the employment of counsel other than the city solicitor. except that it 
may allow an assistant or assistants to the solicitor, under section 4306, General 
Code. Neither, however, do the present statutes make any express prohibition 
against employing other counsel except under prescribed conditions. after the man­
ner of former section 1781, R. S. 

From the argument of the court, above referred to, based upon the right of 
the city to sue and be sued, and upon the predicament in which a city would be 
placed when its solicitor refused to respond to council's order to prosecute or de­
fend a suit, and upon the further corroborative argument that it was formerly 
deemed necessary by the legislature to prohibit the employment of extra counsel ex­
cept under special circumstances and conditions. I am of the opinion that council 
is to be deemed to have within its legislative authority the power to employ ad(li­
tional counsel when in its discretion it is deemed necessary. The power to employ, 
of ·course, includes the power to accept the gratuitous services of an attorney for 
the purpose of representing the city in litigation. 

Very truly your5, 
TIMOTHY s. HOGAN, 

Attorney Generul. 
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1324. 

SUPERI.:\TEXDEXT OF BA.:\KS HAS XO AUTHORITY TO PAY Fl::-JAL 
DIVIDE;\D I~ THE LIQUIDATIOX OF A BANK BEFORE THE EX­
PIRATIOX OF 0.:\E YEAR 

There is no autho1·itJ• for the superiute11deut of bauks to pay a jiua/ divideud 111 

the liquidatiou of a bank before the expiration of oue J'ear from the first publica­
tiou of uotice to creditors. Should he pay a di~·ide11d before the expiration of said 
year, he must do so at his own risk. 

CoLVMBt:S, OHIO, December 24, 1914. 

Ho:-.r. E~tERY LATTANNER, Superiuteudent of Bauks, Columbus, Ohio. 

DEAR SJR :-On December lOth, 1914, you made the following request for my 
opinion: 

··on the 18th of l\larch, 1914, I closed two private banks: one at Cus­
tar and the other at Liberty Center. All claims so far shown by the books 
or records of the bank have been filed. Jt seems all assets could be collected 
or compromised and these banks wound up and the final dividend paid early 
in next month. The statute seems to require the expiration of one year from 
the first publication of notice to the credit0rs before the payment of the final 
dividend. In this connection I refer you to section 742-7, of the General 
Code. 

"In view of this provision, please advise me whether I have the author­
ity to pay the final dividend before the expiration of the period of one 
year, and if so, how?" 

The sections of the General Code providing for the liquidation of banking corpo­
rations are sections 742-1 to 742-16 inclusive. By section 744-9, of the General Code 
(being section 9 of the act passed April 17, 1913, 103 0. L., 579), these sections of 
the General Code are, by reference. made applicable to the liquidation of private 
banks. 

Section 742-3 provides that upon· taking possession of a bank, by the superin­
tendent of banks, for the purpose of liquidation, he shall give notict! by publica­
tion for three consecutive months, calling on all persons who may have claims 
against such bank, to present the same to the superintendent of banks and make 
proof thereof at a time not earlier than the last day of publication. The section 
further provides: 

"Claims presented and allowed after the expiration of the time fixed 
in the notice to creditors, shall be entitled to be paid the amount of all prior 
dividends therein if there be funds sufficient therefor and share in the dis­
tribution of the remaining assets in the hands of the superintendent of 
banks equitably applicable thereto." 

Section 742-7, of the General Code, is as follows: 

"At any time after the expiration of the date fixed for the presentation 
of claims, the superintendent of banks may, out of the funds remaining in 
his hands after the payment of expenses, declare one or more dividends, 
and after the expiration of one year from the first publication of notice to 
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creditors. he may declare a final dividend-such dividend to be paid to such 
persons and in such amounts and upon such notice as may be directed by 
the common pleas court of the county in which the office of such corpora­
tion, company, society or association was located." 

\' l~en tl e >tatute provides a certain method of procedure, the only safe course 
'' to follow the statute strictly. 

If you were absolutely certain that all claims had been presented to you, and 
that no other claims were in existence which would be entitled to allowance by 
you, or which could be established as valid claims against the bank; then you could 
make a final distribution before the expiration of the year if you cared to do so: 
that is, this would be discretionary with you and if you did not feel it necessary 
for your own protection to allow the period of safety provided by the statute to 
elapse before paying the final dividend, you could make application to the court, 
setting forth the facts that all claims had been presented against the bank and ask­
ing for authority to pay the final dividend. The court might grant the application, 
hut its order doing so, in view of the statute which I have quoted, would be abso­
lutely no protection to you in case valid claims were presented before the expiration 
of the year. In short, there is no authority whatever for you to pay a final llivi­
dend before the expiration of a year from the first publication to creditors. There 
is authority for you to pay such dividend after the expiration of ~aid year and, 
therefore, if you should pay the dividend before the time provided hy the statui.e 
has elapsed you would do 'o entirely at your own risk. 

1325. 

Yours very truly, 
TIMOTHY S. Hor..\N, 

A ttor11e,v General. 

QUALTFICATIO~ OF A FOREIGN TRUST C011PAXY TO ACT AS TRUS­
TEE IN A FOREIGN WILL. 

f.Vhere a foreigll trust comf>any has bee11 appointed trustee u1zder a foreign 
<••ill a11d 1111der a deed" of trust made by a non-reside11t," and has been appoi11ted by 
011 Ohio court as trustee to fill a vacaucy caused b:y the death of a trustee named 
i11 the will. all that is necessary for such a trust comf>all)' to q11alify in Ohio, sn 
that it l'lGJ' pass title to real estate, is to make a deposit in the manner provided 
1111dcr scctio11 9778, Ge11eral Code, aud />OJ' the fees required 1111der section 736. 
Gc11eral Code, paragraph c. 

CoLUMBUS, Omo, December 28. 1914. 

HoN. EMERY LATTANNER, Suf>erinfelldellt of Banks, Columbus, Ohio. 

DEAR Sm :-In your letter of December 17th, 1914, you make certain inqumes 
in regard to a foreign trust company organized under the laws of an·other state. 
and having its principal office and place of business in a city in said state. This 
trust company has been appointed trustee under a foreign will and under a deed of 
tru>t made by a non-resident: and has been appointed by an Ohio court as truste•? 
to fi II a Yacancy caused by the death of a trustee named in another foreign will. 
The company now desires to qualify in Ohio so that it may pass title to real estate 
hclonging to the above named trusts situated in Ohio. It is stated that the com­
pany is satisfied that it must comply with ~ection 9778 of the General Code." which 
is as follows: 
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'":\o such corporation either foreign or domestic shall accept tru'ts 
which may be vested in, transferred or committed to it by an individual, or 
court, until its paid in capital is at least one hundred thousand dollars, and 
until such corporation has deposited with the treasurer of state in cash 
fifty thousand dollars if its capital is two hundred thousand dollar'i or less, 
and one hundred thousand dollars if its capital is more than two hundred 
thousand dollars, except that, the full amount of such deposit by such cor­
poration may he in bonds of the L'nited States, or of this state, or any 
municipality or county therein, or in any other state, or in the lirst mort6age 
bonds of any railroad corporation that for five years last past paid dividends 
of at least three per cent. on its common stock." 

Said company desires to know, first, whether it is necessary for a foreign trust 
company, under the cqnditions narried above, to comply with section 178, of the 
General Code. Section 178 is as follows: 

"Before a foreign corporation for profit transacts business in this 
state, it shall procure from the secretary of state a certificate that it has 
complied with the requirements of law to authorize it to do business in this 
state and that the business of such corporation to be transacted in this state, 
is such as may be lawfully carried on by ~' corporation, organized under the 
laws of this state for such or similar business, or if more than one kind of 
business, by two or more corporations so incorporated for such kinds of busi­
ness exclusively. Xo such foreign corporation doing business in this state with­
out such certificate shall maintain an action in this state upon a contract 
made by it in this state until it has procured such certificate. This section 
shall not apply to foreign banking, insurance, building and loan, or bond in­
vestment corporations." 

I think a foreign trust company comes fairly within the exception contained 
in the l-ast sentence of this section. as a trust company in Ohio is considered as a 
banking corporation. I think the exception is made for the reason that Ohio has 
special provisions with regard to foreign banking, insurance, building and loan or 
bond investment companies doing business in this state, for example section 9778 
above quoted with reference to foreign trust companies. 

The second question is, as to whether or not it is necessary for a foreign trust 
company, under the above conditions, to comply with paragraph "c," of section 736, 
General Code (103 0. L., 180). This section is as follows: 

" (c) Each foreign trust company desiring and intending to do busi­
ness in this state shall pay to the superintendent of banks a fee of fifty 
dollars for issuance to it of a certificate authorizing it to transact business 
in this state. Such fee to be paid before such certificate is issued." 

This paragraph is part of section I of the act of April 9, 1913 ( 103 0. L., 180). 
Section 1 provides in part as follows: 

"That for the purpose of maintaining the department of the superin­
tendent of banks and the payment of expenses incident thereto, and especial­
ly the expenses of inspection and examination, the following fees shall be 
paid to the superintendent of banks of Ohio: * *" 

Paragraph "a" of said section provides for a graduated annual fee to be paid 
hy existing Ohio hanks, such fee to he based upon the total aggregate resources of 
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such bank. Paragraph "b" provides for a fee of $30.00, to be paid by all Ohio 
banks for the preliminary examination required to be made by the superintendent 
of banks before being given authority to commence business, and paragraph "c" 
is as above quoted. 

The test, as I take it, as to whether a foreign trust company will be subject 
to said fee, is whether or not it is doing or intends to do business in this state. 

It is difficult to determine this question, and in each instance the particular 
facts as to the transactions conducted in this state by a foreign corporation must 
determine whether or not it would be considered as doing or transacting business 
in this state. There are many authorities on this question, but as I have stated, each 
case seems to have been decided strictly on the peculiar facts pertinent to it. As 
near as I can come to stating the general rule, it is this: The term "doing busi­
ness" has reference to a continuation in some form of the business and does not 
necessarily apply when a foreign corporation does a single act of business within 
the state. 

In the question propounded by you I am unable, without further information 
to arrive at the conclusion that the acts intended to be performed by this corpo­
ration would not constitute doing business. The acts intended to be performed arc 
certainly among those usually performed by trust companies, and for the purpose 
of doing which trust companies incorporate. They are acts performed in carry­
ing on a portion of the business of the trust company. 

From what is stated, as this particular company has been appointed as trustee 
under one foreign will and desires to perform certain acts with reference to real 
estate in Ohio, in performing the trust vested in it by said will, and as it has also 
been appointed as trustee by an Ohio court under another foreign will and desires 
to perform certain acts with reference to real estate in this state in the perform­
ance of the trust vested in it by said appointment, is it not fair to assume that this 
trust company intends to and will d·o, or transact, all business of this character 
which may be entrusted to it in Ohio? 

From the facts given, therefore, it is my opinion that it is necessary for this 
particular company to comply with paragraph "c" of section 736, and pay the fee 
therein specified. 

The third question is, as to whether in such qualification (meaning the quali­
fication which may be required of a foreign trust company under the above con­
ditions) it is necessary to file a list of stockholders, or whether any reports or 
accounts will be required by the banking department or any other department of 
the state? 

I know of no provision of the laws of Ohio which would require a foreign 
trust company, under the above conditions, to file with any department of state a 
list of its stockholders or any reports of any kind. . 

In short, as I view it, under the conditions which you have named, all that is 
necessary, is for a foreign trust company to make the deposit in the manner pro­
vided in section 9778, of the General Code, and pay the fee required by paragraph 
"c" of section 736. 

Yours very truly, 
TrMoTHY S. HoGAN, 

Attomey General. 
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1326. 

DISPOSlTIOX OF BOND GlVEX BY DEPOSITARY BANK U.:-..'DER SEC­

TIONS 4295, 4296, 4515, 4516, GENERAL CODE. 

Tlze legal custodian of a bond given by a depositary bank zmder sections 4295, 
4296, General Code, is the treasurer of the municipality. Also, under sections 4515 
and 4516, General Code, the legal custodia;~ of such bond is to be desig~tated by 
trustees of the siuking fund; they may deposit with the treasurer of the corpora­
tion, or with a safety deposit company within the corporation. 

CoLUMBUS, OHIO, December 28, 1914. 

Bureau of Inspection aud Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under recent date you made the following request for my 
opinion: 

"We respectfully request your written opinion upon the following 
question: 

"Who is the legal custodian of bond given by depositary bank under sec­
tions 4295 and 4296, General Code; also under sections 4515 and 4516, General 
Code?" 

Sections 4295 and 4296 provide for the manner in which depositaries for pub­
lic moneys coming into the hands of the treasurer of a city or village may be desig­
nated and in what manner such deposits may be made. These sections also provide 
that the bank chosen as a depositary shall give a good and sufficient bond issued by 
a surety company, or furnish good and sufficient surety, or secure said deposit by 
the deposit of bonds or other interest-bearing obligations of the United States, etc. 

Nothing is said in either section as to the custodian of the bond to be given by 
the bank to secure the deposit, nor as to the custodian of the securities, should such 
securities be deposited instead of a bond. 

Sections 4298 et seq., General Code, provide for the duties of the treasurer of 
a municipality, among which are the duties of demanding and receiving from the 
county treasurer taxes levied and assessments made and certified to the county 
auditor by order of council; and of demanding and receiving from persons author­
ized to collect or required to pay them, moneys accruing to the corporation from 
judgments, fines, licenses, costs, etc., and debts due the corporation. In brief, the 
treasurer might well be called the financial custodian for the corporation; he is 
accountable for the safekeeping of all funds belonging to the corporation and can only 

. be relieved from responsibility when such funds are deposited in banks in con­
formity with law; that is, if there were no law authorizing the deposit of funds of 
the municipality by the treasurer in a bank, then, he would have to keep the said 
funds in his own personal custody. · 

As the treasurer is responsible for the safekeeping of the funds, it seems to 
me that he is the onlv officer with whom the bond given to secure said funds-that 
is, the security held iJy the municipality in place of said funds, should he lodged. 
\Vhile there is no direct statutory authority for his having the custody of such 
hond, or securities in case securities arc deposited instead of a bond, still, as he is 
responsible for said funds and is required to exercise due care when said funds arc 
deposited with a bank in pursuance of law, I think it would be his right to de­
mand, as treasurer, the custody of said bond or securities. 
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I have stated that section 4295 provides that instead of a bond or other surety 
the bank may "secure said moneys by a deposit of bonds or other interest-bearing 
obligations." 

In the absence of statutory direction to the contrary it would undoubtedly be 
held that the deposit must be made with the officer \\•ho is responsible for the 
safekeeping of the funds of the corporation. .\Iy answer to your first question, 
therefore, is, that the legal custodian of bonds given under sections 4295 and 4296 
is the treasurer of the municipality. . 

As to your second question, sections 4515 and 4516, of the General Code, pro­
vide for the deposit of all sums held in reserve in the sinking fund, by the trus­
tees of the sinking fund, in a bank or banks under competitive bidding; and provide 
that the bank chosen as depositary shall give a good and sufficient bond or furnish 
good and sufficient surety to secure said deposit. 

Section 4518, of the General Code, provides: 

"Money shall be drawn by check only, signed by the president and at 
least two members of the board, and attested by the secretary or clerk. 
All securities or evidence of debt held by the trustees for the corporation 
shall be deposited with the treasurer thereof or with a safety deposit com­
pany or companies within the corporation, or, if none exists, then in a place 
of safety to be indicated or furnished by council, and when so deposited 
they shall be drawn only upon the application of three members and in the 
presence of at least two members of the city board, or upon the applica­
tio!J and in the presence of at least two members of the village board." 

I think it is clear from this section that the legal custodian of such bond is ·to 
be designated by the trustees of the sinking fund; they may deposit said bond. with 
the treasurer of the corporation or with a safety deposit company within the cor­
poration; or, if there is no such safety deposit company in the corporation, the 
trustees may deposit such bond in a place of safety to be indicated or furnished by 
council. That is, this matter is to be determined by the sinking fund trustees, in 
the manner provided by the statute. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey General. 
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1327. 

FEES RECEIVED BY PROBATE JUDGE FOR TAKIXG DEPOSITIOX IX 
WILL CASE DO XOT BELOXG TO FEE FU::\D. 

Where the probate judge of one county appoints a probate judge of anotha 
county to act as commissioner to take the deposition of a witness to a will, tlze fees 
received by the probate judge for e:recuting such commission do not come to him 
by ·uirtue of his office and need not be accounted for to the fee fund. 

CoLUMBUS, OHIO, December 28, 1914. 

The Bureau of Inspection and Super~·ision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of December 3, 1914, you inquired of me as follows: 

"If a probate judge of one county appoints the probate judge of an­
other county to act as commissioner to take the deposition of a witness to 
a· will, as provided by section 10518, General Code, or if he should appoint 
a probate judge of another county to act as commissioner to take the elec­
tion of a widow, or widower, as provided by section 10573, General Code, 
would the fees of such appointed probate judge, acting as commissioner, be 
a perquisite within the meaning of section 2977, General Code, to be ac­
counted to the fee fund of his office." 

Sections 10518 and 10573, General Code, provide: 

"Sec. 10518. The court may issue a commission with the will an­
nexed, directed to any suitable person or persons, to take the deposition 
of a witness to a will who resides out of its jurisdiction, or who resides 
within it but is infirm and unable to attend court. Every depo!'ition so 
taken, certified, and returned by one or more of the persons named in such 
commission, shall be as valid as if taken in open court. 

"Sec. 10573. If the widow or widower of the testator be unable to ap­
pear in court by reason of ill health, or is not a resident of the county in 
which such election is required to be made, on an application in behalf of 
such person, the probate court shall issue a commission, with a copy of 
the will annexed, directed to any suitable person, to take the election of 
such widow or widower, to accept the provisions of such will in lieu of the 
provisions made by law. In such commission the court shall direct such 
person to explain the rights of such widow or widower under the will, 
and by law." 

Section 2977 requires a probate judge, among other named county officers, to 
pay into the county treasury all the fees, costs, percentages, penaltie>, allowances 
and other perquisites collected or received by law, as compensation for services. 

You will observe that a probabte judge acting under sections 10518 and 10573, 
may direct commissions to any suitable person. He is not limited in the selection 
of commissioners in those cases, to the appointment of the probate judge of the 
county in which the commission is to be executed. It is no part of the duty of a 
probate judge of one county to execute commissions sent to him by the probate 
judge of another county. \Vhen a probate judge is appointed to execute such com­
mission, he does so in his individual capacity and solely by virtue of his appoint­
ment by the probate judge of another county. 
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Since the fees received by the probate judge for executing commissions in the 
two cases mentimJed do not come to him by virtue of his office, they are not per­
quisites, etc., within the meaning of section 2977, and need not be accounted for to 
the fee fund. 

1328. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

DISPOSITION OF A LUNATIC HELD UNDER A WARRANT FOR 
ARREST. 

A lunatic held under a warrant for arrest, order or commitme11t of a proper 
court, is a prisoner within the meaning of section 2845, General Code, and a sheriff 
is entitled to jail fees and for taking a prisoner before a court, as provided in said 
section. 

CoLUMBUS, OHIO, December 28, 1914. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of December 11th, in which you inquire: 

"Can a sheriff tax the fees as set forth in section 2845, General Code, 
viz.: '* * * * jail fees for receiving, discharging, or surrendering each 
prisoner, to be charged but once in each case, fifty cents; taking a prisoner 
before a judge or court per day, seventy-five cents; * * *' in a lunacy 
proceeding to be paid upon the certificate of the court, out of the county 
treasury? Is a lunatic a prisoner within the meaning of this section?" 

You have in your letter all of section 2845 necessary for consideration in an­
swering your question, which must depend upon what is meant by .the word "pris­
oner." To my mind, a distinction will have to be made between jail fees and a 
taking of a prisoner before a court. Of course, if a prisoner is in jail and is taken 
before a court, the jail fees and fees for taking before the court must both be al­
lowed. However, if the prisoner is held upon a warrant commitment or order of a 
court of competent jurisdiction, he may be taken before a court without 'having 
been placed in jail, for which reason the above distinction is made. 

In Vol. II of Bouvier's Law Dictionary, a prisoner is defined: 

"PRISONER: One held in confinement against his will. 

"2. Lawful prisoners are either prisoners charged with crimes or for 
a civil liability. 

"3. Prisoners unlawfully confined are those who are not detained by 
virtue of some lawful, judicial, legislative or other proceeding." 

In 32 Cyc., 316, a prisoner is" defined as a person deprived of his liberty by 
virtue of a judicial or other lawful process, which language is substantially copied 
from the case of Royce vs. Salt Lake City, 15 Utah, 401. 

Taking these definitions as correct, and applying them to the plain language of 
section 2845, and the answer to your question must be, a lunatic held under an order 
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of commitment, an order of the probate. court or a warrant for his arrest, is a pris­
oner within the meaning of this section. If he is confined in jail, jail fees may be 
charged, otherwise not, but for taking him before a judge or court under a proper 
warrant or order, the sheriff is entitled to the fee prescribed in section 2845. Of course, 
as stated in your letter, in a lunacy proceeding these fees are paid cu1t of the county 
treasury upon a certificate of the probate court. 

I believe this answers your question. 

1329. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attoro•ey General. 

PlWCEEDlNGS FOI<. THE ESTAHLISHMEi\T OF COU:\'TY ROAD 1:\'STl­
TUTED BY COMMISSIO.:\'ERS. 

Determination of rights of parties in proceedings i1i county road instituted be­
fore the commissioners-_Kalebaugh leases. 

CoLUMBUS, Ouro, December 28, 1914. 

HoN. T.]. KREMER, Prosecuting Attorne:J•, Woodsfield, Ohio. 

DEAR SJR :-I have your letter of October 23, 1914, and also one of December 
17, 1914, with copies of the Kalebaugh leases. Your inquiry, as I understand, in­
volves a determination of the rights of parties, where proceedings for the estab­
lishment of a county road have been instituted before the county commissioners. 
Viewers have been appointed, have acted and assessed compensation and damages; 
the commissioners have ordered the road to be established and made the proper 
order concerning compensation and damages; no appeal was taken; an order to 
open the road has been made and in doing so it is discovered that some oil or gas 
pipes, or both, for conveying the oil or gas from or across these premises, are 
located upon the roadway. The question is-the rights of the owners of the pipe 
lines not having been taken into consideration-whose duty it is to move the pipes 
or to pay for moving them. The two leases you enclose are dated November 10, 
1894, and August 5, 1895. They both seem to be from X. ]. Kalcbaugh to C. 
Thompson & Co., one of them for seventy-six acres of land, with the exception of 
five acres surrounding the buildings, and the other for the five acres excepted in 
the first lease. 

There is no specific covenant for quiet enjoyment in either of these leases, 
neither is there any specific grant for the placing of oil or gas pipes on said land. 
The term of each of the leases is for "three years and so much longer as oil and 
gas may be produced thereon in paying quantities," and the purpose of the lease i~ 

for operating, producing, storing, transporting over and carrying away oil and gas 
during said term. I have no information as to whether oil is being produced from 
these premises or not, but assume such to be the fact for the reason that the claim 
to the pipe lines is made through these leases; while as stated, there is no specific 
provision for quiet enjoyment found in either of these leases, yet there is suffi­
cient in each to carry that covenant. 

It cannot be contended that the owners of the land and the owners of the 
pipe lines are tenants in common, for the reason that the relation of landlord and 
tenant under these leases, is made perfectly clear, the only question being as to the 
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character of the tendency and the conditions under which these pipe lines were 
laid. One thing is clear, however, the commissioners in paying damages are lim­
ited to the amount allowed by the viewers, and as there is no .provi;ion for notify­
ing an occupant or tenant of lands, the owners of these leases cannot complain 
because of not having notice. The most serious question, to my mind, arises out 
of the consideration of the question as to whether it was the duty of the !anti 
owner to protect these Jesses under the covenant for quiet enjoyment contained in 
these leases. If the lessees were present at or had knowledge of the view 
being made, and knew that the line of road would interfere with ~heir pipe lines, 
and knew that the land owner was going to claim compensation and damage,;, 
and kept silent, I would be of the opinion that their mouths were closed· to 
further complaint, and that it was up to them to protect their lines as best they 
might. I have no knowledge of any authority to review the action of the county 
commissioners in establishing a road, except by the probate court on an appeal 
under the statute. Therefore, there is no power oii the part of the county com­
missioners to start anew with these road proceedings, which will have to be settled 
on the basis of existing facts, and, as ~ view it, without further action upon the 
part of the county commissioners. 

In determining some of the questions which have or may be considered, the 
fact as to whether these pipe lines were above or below the surface might be of 
considerable value. If they were above the surface and in plain view, and the land 
owner was claiming damages, I cannot understand how both the land owner and 
the viewer should give the matter no attention. If the matter had been called to 
the attention of the viewers, it would have been a matter proper for their consid­
eration, although the allowance probably could not have been made tO the owners 
of the pipe. lines but would have to be made to the land owner in order that he 
might protect his lessees under the covenants of the lease. 

I am of the opinion that the commissioners have nothing further to do with 
the matter; that the question as to the removal of these pipe lines is between the 
township trustees, the land owner or owners of the pipe lines and the contractor 
who is engaged in opening this road, and while I am not at all positive, my better 
view is that when the matter is fully considered, it will resolve itself into a ques­
tion between the land owner and his lessees, as to who shall bear the expense ren­
dered necessary by the establishment of the road, and the removal of these pipe lines. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey Geueral. 
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1330. 

H.IGHT OF TO\\'XSHIP TIWSTEES L'XDER SECTJOXS i033-i052, (,EX­
EH .. \L CODE, TO PAY PART OF THE COST OF :\ CERTAJX RU.\D 
DIPIWV E:\IEXT. 

Tuwus/zip trustees, ~,·/leu impro'i!iug roads under sections i033-i052, G'cne1 at 
l-udc, may nul pay a part of tlze cos! of the imprm•emcnt of a road dcsirJila:cd b .• · 
thc111 lll!dcr those sections. out of the ordinary towns/tip road fund. 

Cou;Mnt.:s OHIO, December 28, 1914. 

llox. CHARLES F. :\n.\~ts, Prosecuting .tlttomey, F.lyria, Ohio. 
DE.\R S1R :-I ha,·c your letter of :\ ovember 17, wherein you !->tate: 

"The township of Grafton, this county. was created into a road district 
by rcoolution of the trustees under section i033 to 7052. 

"One of the roads in said district known as l.:oad X·o. 8, was m~ntiuned 
in the resolution as a road to be improved. The question of the issuance 
of bonds to improve this road was submitted to the people and carried. aitd 
the bonds sold. During the interval between the ~ale of said bonds, and 
before the letting of the contract for the improvement of said road, the 
trustees, by resolution, authorized the road superintendent to grade a cer­
tain portion of this road for which obligations aggregating $150 00 were 
incurred and ordered by the town>hip trustees to be paid out of the town­
ship road fund. The legality of payment of such obligations our of said 
fund is an issue, and I would appreciate your opinion in this matter." 

I am also in receipt of a letter from one of the trustees of Grafton township. 
who states that the people residing along the line of H.oad X o. 8, in order to secure 
the improvement of that road, agreed to grade it at their own ex!Jense, which wa'i 
partly done: but after the residents did what they considered sufficient, there yet 
remained some work to be done in order to complete the grading. The trustees 
then ado!Jted a resolution instructing the road supervisor to have this work dune 
and fixed the price per day to he paid for labor and teams. 

Sections 7033-7052 constitute one of the several methods provided by our stat­
utes for the making of road improvements by township trustees. 

The trustees must first create a road district, which may include a whole town­
ship or part thereof. After the creation of the district, and before the improve­
ment of any of the public ways therein is undertaken, the trustees mu't submit to 
the qualified electors of the district, at a general or ~pecial election, the question of 
the policy of improving the public roads of the district and of issuing bonds there­
for. If the proposition carries, the trustees must issue the bonds, and they mav 
levy a tax on all the taxable property of the district to pay the principal and inter­
est on the bonds. It is the duty of the trustees, under section 7045, to determine the 
order and manner in which the roads are to be impro1·ecl. You state that all the 
preliminary steps ha 1•e been taken and that the road in question has been desig­
nated by the trustees for improvement. 

The disbursement of the ordinary road fund of a township ts governed hy 
section 3274, of the General Code, which provides: 

"\\'hen money is received into the township treasury from the county 
treasury for road purposes, the trustees shall cause such money to be ap­
propriated to building bridges or repairing public roads within the town· 
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ship. After public notice, they shall let by contract to the lowest bidder, 
such part or parts of any road as they deem expedient, equal to the amount 
of money to be appropriated, if in their opinion such bidder is competent 
to perform the work. \Vhen such labor is performed in accordance with 
the contract or conditions of the letting, the trustees shall draw an order 
in favor of the person who has performed such labor for the amount due 
therefor." 

l t is clear, from the action of the trustees above noted, that the work of grad­
ing this road is to be regarded as a part of the construction of the improvement 
thereof rather than a repair of the same. 

Since the township road fund may be expended only for the repair of roads, 
I am of the opinion that payment of the aforesaid obligations, out of the town­
ship road fund, would be illegal. 

1331. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey Ge11eral. 

THE LEGISLATURE OF OHIO IS THE SOLE FINAL AND ONLY JUDGE 
OF THE ELECTION AND QUALIFICATION OF ITS MEMBERS. 

The legislature of Ohio, under favor of section 6, article II of the constitution, 
is the sole, final and only judge of the election and qualification of its members a11d 
the attorney general is not called upon a11d u>ill not express an opinion upon such 
subject in advance of the meeting of the legislature. 

CoLUMBUS, OHIO, December 28, 1914. 

HoN. Gm. M. MORRIS, Member of the Ge11cra.Z Assembly, Lancaster, Ohio. 

DEAH SIR :-I have your letter of December 4, 1914, in which you inquire: 

"Whether or not a member of the general assembly of Ohio may serve 
as normal school director in any county normal school after January 1, 
1915, or as instructor in any state college or normal school?" 

I also have your letter of December 7, 1914, in which you state in reference to 
your former letter: 

"I had in mind the act of February 16, 1914, 104 0. L., 252, and wanted 
an opinion as to whether a member of the general assembly of Ohio would 
be barred from serving for pay as normal school director (sees. 7654-3 and 
7654-4 new school code) since part of the money comes from the state." 

The act of February 16, 1914, above mentioned, is an amendment of section 15 
of the General Code, and so far as applicable here reads: 

"Sec. 15. No member of either house of the general assembly except in 
compliance with the provisions of this act shall ; 

"(1) Be appointed as trustee or manager of a benevolent, educational, 
penal or reformatory institution of the state, supported in whole or in part 
by funds from the state treasury;" 
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Section 6 of article II of the constitution, reads: 

"Each house shall be judge of the election, returns and qualifications of 
its own members; a majority of all the members elected to each house shall 
be a quorum to do business; but a less number may adjourn from day to 
day, and compel the attendance of absent members, in such manner, and 
under such penalties, as shall be prescribed by law." 

For reasons hereafter made plain, it is not thought necessary to discuss the 
validity of the act of February 16, 1914, nor whether it was intended to make the 
same a general law, or a mere rule as to the actions and conduct of the eightieth 
general assembly. 

It has been held, in considering a similar constitutional provision to the one 
above quoted: 

"It cannot be doubted that either branch of the legislature is thus made 
the final and exclusive judge of all questions whether of law or of fact re­
specting such elections, returns or qualifications so far as they are involved 
in the determination of the right of any person to be a member thereof; 
and that while the constitution, so far as it contains any provisions which 
are applicable, is to be the guide, the decision of either house upon the ques­
tion whether any person is or is not entitled to a seat therein, cannot be 
disputed or revised by any court or authority whatever." 

Peabody vs. School Committee, 115 Mass., 383; (quoted with approval 
in Covington vs. Buffet, 90 M d., 569; 47 L. R. A., 622). 

To the same effect see 36 Cyc., 848, and cases cited. 

With these authorities in mind, and giving full credit to the fact which can­
not be doubted that the incoming legislature may, if it pleases, repeal, change. 
modify or ignore the act of February 16, 1914, I will not attempt to anticipate its 
action nor lay down a rule of law by which it would he governed in the case pre­
sented other than to say that the legislature, being the sole, exclusive and final 
judge of the election, returns and qualifications of its own members, is not bound 
by the act of February 16, 1914, and might, if it deemed proper, hold that a person 
who held the position of director of a normal school was, or was not eligible to a 
seat in the general assembly. 

Inasmuch as you were a member of the eightieth general assembly and cog­
nizant of the reasons for presenting and passing the act of February 16, 1914, it is 
thought unnecessary to further discuss this matter or to say more than it is up 
to you to determine what course to pursue in the light of the fact that there is no 
law which can be laid clown which will control the action of the legislature in the 
premises, and when once it acts, its action is final and not a subject for review by 
the courts. 

From the foregoing, you can plainly see that from my point of view, any 
opinion I might give, or rule I might lay clown, would be of no value to you. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1332. 

A XATTOXAL BAl\'K SURRE~DERE\G lTS CHARTER CEASES TO BE A 
:\IEl\IBER OF THE FEDERAL RESERVE BAXK. 

A national bank surrendering its charter ceases to be a member of the federal 
reserve bank, and if the persons in it incorporate as a state bank, then such state 
bank could become a member ba11k in tlze federal reserve system in the man11er 
provided by tlze federal reserve act. 

CoLPMnt:s, OHIO, December 28, 1914 

HoN. EMERY LATTANNF:R, Superintendent of Banks, Columbus, Ohio. 

DEAR StR :-Under recent date you made the following request for my opinion: 

"Under the national regency act, governing national banks, could a 
national bank once entering the federal plan, surrender its charter, taking 
out a charter under the state banking law of Ohio and yet retain the na­
tional features by taking stock in a regency bank?" 

First. As to the question whether under the national regency act (by which 
presume you refer to the federal reserve act), a national bank which had once 

entered the federal plan could surrender its charter, this is a question which in­
volves the laws of the United States governing national banks, and as to which 
I am not authorized to express an opinion. I assume, however, that it is quite 
possible for a national bank which has entered the federal reserve system to sur­
render its charter under cotlditions which may be prescribed by the national laws 
and authorities. 

Second. V.'hen such a bank has surrendered its charter and ceased to be a 
national hank it, or rather the persons interested in it, could incorporate as a state 
hank. 

Third. take it that when such national bank surrendered its charter as a 
national hank it would undoubtedly at the same time cease to be a member of the 
federal reserve bank. 

Fourth. I f. after surrendering the national charter. the persons interested in 
the bank incorporated as a state bank, then such state bank could become a member 
bank in the federal reserve system under the terms provided by the federal resen·e 
act for ~tate banks becoming members; authority for banks of this state to become 
members of federal reserve banks being expressly granted by the act passed February 
6, 1914, 104 0. L. 185. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1333. 

SUPERIXTEXDEXT OF BAXKS OR HIS ASSISTANTS :\lAY XOT DIS­
CLOSE IXFOR:\IATIOX OBTAIXED IX EXA:\IIXATIOXS TO CLEAR­
IXG HOUSE EXA:\II.:\ERS AXD AUDITING CO:\D1ITTEES. 

Uuder the provisious of section 12898, General Code, the superintendent of 
banks, his deputies, assistants, clerks and examiuers cannot disclose inform11tion ob­
tained 111 the course of examinations to clearing house examiners and auditing 
committees. 

CoLVMBVS, OHIO, December 28, 1914. 

Ho:-~. EMERY L.\TT.\NN{'R, Superintendent of Bauks, Columbus, Ohio. 

DE.\R Sm :-Under recent date you made the following request for my opinion: 

''This office receives from various sources requests for reconcilement 
or confirmation of representations made by banks to clearing house exam­
iners and auditing companies, such as the adoption of certain banks as re­
serve depositaries, as to whether or not certain directors have taken the 
oath of office, as to the number of shares of stock held by directors, etc. 

"I would be pleased to have you render to me an opinion as to the 
rights and privileges of this department in this respect, under the restric­
tions of section 12898." 

Sections 12898 and 12899 of the General Code are as follows: 

"Sec. 12898. \Vhoever, being the superintendent of banks, a deputy 
assistant, clerk in his employ or an examiner, fails to keep secret the facts 
and information obtained in the course of an examination, except when the 
public duty of such offcer requires him t0 report upon or take official action 
regarding rhe affairs of the corporation, company, society or association so 
examined, or wilfully makes a false official report as to the condition of 
such corporation, company, society or a~sociation, shall be fined not more 
than five hundred dollars or imprisoned in the penitentiary not less than 
one year nor more than five years, or both. Nothing in this section shall 
prevent the proper exchange of certain valuable information relating to 
banks and the business thereof, with the representatives of the banking de­
partments of other states or with the national bank authorities. 

"Sec. 12899. An official, violating any provision of the next preceding 
section, in addition to the penalties therein provided shall be removed from 
office and be liable, with his bondsmen, in damages to the person or cor­
poration injured by the disclosure of such secrets." 

This provision is essential to the public welfare and cannot be too strictly fol­
lowed. The exception in the case of exchanging information between your de­
partment and the banking departments of other states and national bank authori­
ties precludes any other exception; that is, you can only divulge facts and informa­
tion obtained in the course of examinations to representatives of the banking depart­
ments of other states, national bank authorities or when your duty as superintendent, 
or the duty of any of your assistants or examiners, requires you to report to some 
other state or county official or to take official action which makes necessary the 
disclosure of such facts. 
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Clearing house examiners and auditing committees are not representatives of 
banking departments of other states nor are they national bank authorities; and 
therefore, though there may be many reasons for the exchange of information, 
and checking up reports with the representatives of different clearing houses, per­
mission to do so not having been granted by statute, it is prohibited. 

1334. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

RIGHTS OF TRUST COMPANY ORGANIZED PRIOR TO PASSAGE OF 
THOMAS ACT, WHICH TRANSACTED NO TRUST BUSINESS PRIOR 
TO PASSAGE OF THOMAS ACT. 

A trust company organi:::ed prior to the passage of the Thomas act, with a 
paid in capital of less than $100,000, which tm11sacted 110 trust business prior to the 
passage of the Thomas act, cannot perform any of the acts specified in sections 
9778, 9779, 9780, General Code, until its paid in capital is at least $100,000, and until 
it has made the deposit required by said sections with the treasurer of state. 

CoLUMBUS, OHIO, December 28, 1914. 

RoN. EMERY LATTANNER, Superintendent of Banks, Colmnbus, Ohio. 
Dr-:AR SIR :-Under recent date you made the following request for my opinion: 

"A certain bank and trust company incorporated prior to the passage 
of the Thomas act with an authorized capital of $75,000.00 and paid in cap­
ital of $50,000.00 has not heretofore transacted a trust company business 
but wishes now to do so by paying in the full authorized capital. 

"Our present law provides a minimum amount of $100,000.00 capital 
stock for a trust company. Please advise me as to whether or not this 
company, organized prior to the passage of the present banking law, could 
accept and execute trusts with a paid in capital of $75,000.00 after having 
of course made the deposit with the treasurer of state as required by sec­
tion 9778." 

Section 9778, of the General Code, is as follows: 

"No such corporation either foreign or domestic shall accept trusts 
which may be vested in, transferred or committed to it by an individual, 
or court, until its paid in capital is at least $100,000.00, and until such corpo­
ration has deposited with the treasurer of state in cash $50,000.00 if its 
capital is $200,000.00 or less, and $100,000.00 if its capital is more than 
$200,000.00, except that, the full amount of such deposit by such corpora­
tion may be in bonds of the United States, or of this state, or any munici­
pality or county therein, or in any other state, or in the first mortgage 
bonds of any railroad corporation that for five years last past paid divi­
dends of at least three per cent. on its common stock." 
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Section 9779, General Code, provides as follows: 

''The treasurer of state shall hold such fund or secunt1es deposited 
with him as security for the faithful performance of the trusts assumed by 
such corporation, but so long as it continues solvent he shall permit it to 
collect the interest on its securities so deposited. From time to time said 
treasurer shall permit withdrawals of such securities or cash, or part 
thereof, on the deposit with him of cash, or other securities of the kind 
heretofore named, so as to maintain the \'aiUt· of such deposit as herein 
provided." 

Section 9780, General Code, provides as followo: 

"::\ o such corporation, foreign or domestic, authorized to accept and 
execute trusts, either directly or indirectly through any officer, agent or 
employe thereof, shall certify to any bond, note or other obligation to evi­
dence debt, secured by any trust, deed or mortgage upon, or accept any 
trust concerning, property located wholly or in part in this state without 
complying with the provisions of this and the two preceding sections. Any 
trust, deed or mortgage given or taken in violation of the provisions thereof 
shall be null and void." 

There is some question, in view of the above sections, as to the right of a 
trust company incorporated and doing the business of a trust company prior to the 
passage of the Thomas act, with a capital stock of less than $100,000.00 to continue 
the trust company business specified in sections 9778 and 9780 without increasin.~ 
its capital stock. 

It was held by the common pleas court of Franklin county that banks incorpo­
rated prior to the passage of the Thomas act need not increase their capital stock 
to the amount required by the act, but this opinion was with reference to the cap­
ital stock of banks and did not in any way construe the question raised hy sections 
9778 et seq.; said opinion might be in entire harmony with a holding that while 
banks and trust companies incorporated prior to the passage of the Thomas act 
were not required to increase capital stock to the amount named by the act, still 
sections 9778 et seq., are special sections referring to trust companies and to spe­
cific acts to be performed by such trust companies, and section 9780 seems to me 
both explicit and mandatory. 

I do not consider it necessary to go further into this question at this time, 
however, for it is clear to me that a trust company which had not performed the 
acts specified in these sections prior to the passage of the Thomas act and did not 
have the capital prescribed by section 9778, cannot now, by paying in the full amount 
of its capital stock, which would bring its capital to only $75,000.00, thus obtain 
authority to do the acts which by section 9780 are expressly made void if per­
formed by a trust company which has not a capital of $100,000.00, and in addition 
has made the required deposit with the treasurer of state. 

Such a company, incorporated as a trust company, but which has not performed 
the business of a trust company, must comply with section 9778 et seq., before 
accepting trusts in any way vested in, transferred or committed to it by an indi­
vidual or court, or certifying to any bond, note or obligation to evidence debt, 
secured by any trust, deed or mortgage upon, or accept any trust concerning, 
property located wholly or in part in this state. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1335. 

RIGHT OF A CORRESPOXDEXT BAXK TO CHARGE OUT OF THE AC­
COUXT OF A0: 1:'\STALUIE:\T BA:\K ANY INDEBTEDXESS OF 11\'­
STALL:\JE:\T BA:\K TO CORRESPO:\DEXT BANK. 

!11 case of the iusof.veucy of a bauk, its corrcspolldellt ba11k may charge out of 
account of the insoh•cnt ba11k any indebtedness such corresponde11t bauk may lun•e 
against such insolvcut bauk to the account of bills pa3•able held b:!' it, whether liz.: 
sa111e are due or 1101 due. 

CuLCMilcs, OHio, December 28, 1914. 

llo)<. EMERY L\TT.\N NER, Superillfeudellt of Ba11ks, Columbus, Olzio. 

DEAR Su< :-Under recent elate you make following request for my opinion: 

"First. 1 n the closing of a bank by this department. correspondent banks 
have been in the habit of cl~arging out of the account of the defunct bank 
any indebtedness they might have against the defunct bank in the case of 
bills payable. Can they do this legally. where bills payable are not clue, the 
same as where they are due? 

··second. Can a bank holding bills payable against another bank charge 
the bills payable into the account of a correspondent bank before the note 
is due, while the bank is a going concern °" 

Answering your first question, it is well settled that a bank has a general lien 
on all of the moneys and funds which have been placed in its possession, and may 
use the same to cancel any matured debt owing by the debtor to the bank, unless 
the deposit is for some specific purpose or impressed with some trust. 

In the case of Wheaton vs. Daily Telegraph Co., 124 Fed. 61, it was held that 
where at the time of the appointment of a receiver for a corporation it was in­
debted to a bank in a sum largely exceeding the amount of the corporation's deposit, 
the bank was entitled to set off such deposit against the corporation's indebtedne~s 
to it. 

In the case of Thomas vs. Exchange Bank, 99 Iowa, 202. it was held that a 
bank may offset as against an immatured debt of an insolvent debtor any sum 
which it may be owing to the debtor: except in the case of trust deposits. 

The general rule is that a correspondent- bank. indebted to an insolvent bank 
on an open account, is entitled to apply the amount thereof on the indebtedness due 
to the correspondent bank from the insolvent bank: and it has been held (Union 
Xational Bank vs. Hunt, 7 l\lo. App. 42) that as between the correspondent bank 
and the initial bank between which an account current has been kept, in which each 
bank mutually credited the other with the proceeds of all negotiable paper trans­
mitted for collection when received. and accounts were regularly transmitted from 
the one to the other and settled and balances remitted when called for, and where 
upon the face of the paper transmitted it al~ays appeared to be the property of the 
respective banks, and the collecting bank had no notice that the transmitting bank 
did not own the paper, and such paper was transmitted by each of the two banks 
on its own account, that there is a lien for a general balance of the account no mat­
ter who may be the real owner of the paper. 

It seems clear to me, therefore, that in a matter of bills payable, the corre­
sponding bank having a lien on the same, or the proce~ds thereof. for the amount 
due to it from the initial bank, in case of insolvency of the initial bank. it would be 
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entitled to charge out of the account of the defunct hank any indehk<lne>s it might 
have against such bank, to the amount of the ~aid bills payable hdd by it, whether 
the same were or were not due. 

Your second question would he a matter for the banks them<dves to 'ettl~. 

As stated in my answer to your tirst que:-.tion, one bank has a lien up'm hills pa)·­
able transmitted. to it by another bank ( unles> there is some special reason which 
frees such paper from the lien, on account of third parties), to the extent of the 
debt owned by the initial bank, and, therefore, if it deemed it necessary to prutc·~t 

the debt due to it, might charge the bills payable into the account of the corr..:­
spondent bank before the debt was due; or hold the proceeds until its debt wa:; 
secured or paid off; but I presume it could be compelled to credit the initial bank 
with interest on the amount of such hills payable from the time they were charged 
to the account of the initial bank. This matter, however, is essentially a lm~ine's 

transaction between the two banks which they mmt settle themselves. 

1336. 

Yours very truly, 
TIMOTHY S. 1-loc.\x, 

Allomey Ge11eral. 

CIVIL SERVICE ACT-CIVIL SERVICE C0:\1:.\!ISSION :\!A Y .'\OT HOLD 
PROl\lOTIONAL EXf.:\11NATIOX WHERE ONLY ONE PERSOX IS 
ELIGIBLE FOR SUCH EXAMil\ATION. 

The civil service commissio11 caHnot hold a prouwtio11al examilzatio11 whereby 
its rules or classification of positio11s, o11ly o11e perso11 is eligible for such examiHa­
tion. The rule or classification should be broadened so as to make it possible for 
more tha11 one person to take a promotiollal examiHafio11. 

CoLUMBUS, OHIO, December 28, 1914. 

The State Civil Service Commissio11, Colu11!bus, Ohio. 
GENTLEMEN:-Your favor of December 14, 1914, is received, 111 which you HI­

quire: 

"A question which we desire you to answer is as to whether or not we 
can hold a promotional examination that complies with section 15 of the 
civil service act where there is only the one person entitled to take the 
examination. 

"\Ve have cases confronting us from time to time in which promotion 
seems to be the natural and logical thing to do, but in many cases, under 
our classification, there will be only one person eligible to take the promo­
tional examinations." 

Section 486-15, General Code, pro,·ides: 

"Vacancies in positions in the competith·e class shall be filled w far as 
practicable by promotions. The commission shall provide in its rules for 
keeping a record of efficiency for each employe in the competitive das~ificd 
service, and for making promotions in the competitive classified service on 
the basis of merit, to be ascertained as far as practicable by promotional 
examinations, by conduct and capacity in office, and by seniority in senice; 
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and shall provide that vacancies shall be filled by promotion in all cases 
where, in the judgment of the commission, it shall be for the best interest 
of the service so t.o fill such vacancies. All examinations for promotions 
shall be competitive. In promotional examinations efficiency and seniority 
in service shall form a part of the maximum mark attainable in such exam­
ination. In all cases where vacancies are to be filled by promotion, the com­
mission shall certify to the appointing power only the name of the person 
having the highest rating. The method of examination for promotions, 
the manner of giving notice thereof, and the rules governing the same shall 
be in general the same as those provided for original examinations.'' 

By virtue of this section "all examinations for promotion shall be competitive." 
The civil service commission is required to make rules providing for making pro­
motions. The commission is also required to classify positions. 

There can be no competition where oply one person is eligible, uadcr the rules 
of the commission or by its classification, to take an examination. Competition 
means a contest or controversy between two or more. 

The word "competitive" is defined in the N' ew Standard Dictionary: 

"Of, pertaining to, or characterized by competition.'' 

"Competition" is defined: 

"The act or proceeding or stnvmg for something that is sought by an­
other at the same time; a contention of two or more for the same object 
or for superiority." 

To have competitive examination it is necessary to have a contest between 
two or more. 

The rule of the commission must be made so as to make it possible to have 
two or more persons eligible to take an examination for promotion. If the rule 
is so made so as to permit only one p~rson to take a promotional examination, then 
such rule prevents competitive examination, as required by the statute. The rule 
of the commission is adopted to carry out the terms of the statute, not to make 
them ineffective. 

If the rule of the commission makes it possible for two or more to take a 
promotional examination and only one person appears for such examination, such 
person may be examined and if he passes, may be placed in order for promotion. 

In such case it is not the fault of the commission or of the applicant that there 
is no actual competition. 

I am of opinion, therefore, that your commission cannot hold a promotional 
examination, where, under the rules of the .commission, only one person is entitled 
to take such examination. The rule or classification should be broadened so as to 
make it possible for more than one person to take a promotional examination. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1337. 

ACCEPTAXCE BY RELIGIOUS CORPORATION OF GIFT IX RETURX 
FOR AX AXXUITY, XOT CLASSED AS INSURAXCE. 

The accepta11ce of a gift by a religious corporatiou of this state ill retum for 
which it agrees to pay to the donor a11 allmtity, does not briug such corporation 
within the provisions of the iusural!ce law of the state-Such contracts camwt be 
classed as insurance. 

CoLUMBUS OHIO, December 28, 1914. 

HoN. PRICE RusSELL, Superintelldellt of Insurance, Columbus, Ohio. 

DE.\R SIR :-On November 19, 1914, you submitted to me, with a request for my 
opinion, the following inquiry, which had been submitted to you: 

"At a recent meeting of the board of trustees of a religious corpora­
tion of this state, a proposition was made to accept from a donor a sum of 
money upon the agreement that the society would pay to the donor an an­
nuity during the balance of the donor's life. A well-versed insurance man, 
a me"mber of the board of trustees, was of the opinion that the acceptance 
of such a gift might bring the society within the provisions of the insurance 
laws of the state of Ohio and require a deposit to be made with you, etc. 
vVe find nothing in the statutes that seems to us to support this view. 

"Will you kindly advise us whether your department holds that the 
acceptance of a gift by a religious corporation of this state in return for 
which it agrees to pay to the donor an annuity, brings such corporation 
within the provisions of the insurance laws of the state? If your depart­
ment does so hold, will you be kind enough to refer us to the sections of 
the General Code upon which such holding is based?" 

Section 605, of the General Code, is as follows: 

"No company, corporation, or association, whether organized in this 
state or elsewhere, shall engage either directly or indirectly in tl:is state in 
the business of insurance, or enter into any contracts substantially amount­
ing to insurance, or in any manner aiel therein, or engage in the business of 

. guaranteeing against liability, loss or damage, unless it is expressly author­
ized by the laws of this state, and the laws regulating it and applicable 
thereto have been complied with." 

The only question to be determined, therefore, is whether the transaction out­
lined in the above request is insurance, or substantially amounts to insurance. 

The briefest and perhaps the most satisfactory definition of insurance is that 
given by l\Ir. May, in his work on insurance (Sec. I, chapter 1) : 

"Insurance is a contract whereby one, for a consideration, undertakes 
to compensate another if he shall suffer loss." 

The contract to which you call my .attention does not in any way fall under the 
terms of this definition; there is no indemnity agreement; no agreement, direct or 
implied, to compensate for any loss, or to make any payment subject to any con-
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tingency. Contracts of this character, it is true, are often made by insurance com­
panies but, as stated before, in my view they are not such contracts as can be 
classed as insurance. 

1338. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PROPER INVESTl\fEl\'T FOR AX INSTITUTION HAVING COMMERCIAL 
AXD SAVINGS BANK, SAFE DEPOSIT AND TRUST COMPANY 
POWERS. 

The stock of a building compatl}' whose paid dividends for more than five CO/l­

secutive years next prior to the investment, would be a proper i11vcstment for a 
savi11gs bank and for an institution which has acquired through its charter com­
mercial and savi11gs bank, safe deposit and trust company powers. 

CoLUMBus, OHIO, December 28, 1914. 

HoN. E~1ERY LATTANNER, Superintendent of Banks, Columbus, Ohio. 

DEAR SrR :-Under recent date you made the following request for my opinion: 

"I would be pleased to have you render to me an opinion as to whether 
or not the common stock of a building company would be a legal invest­
ment for an institution which has acquired, through its charter, commer­
cial and savings bank, safe deposit and trust company powers. It is repre­
sented that this stock has paid dividends for more than five years past, and 
that the proposed purchase will carry with it the control of the building in 
question." 

You state in your request that the corporation to which you refer has, among 
other powers, the powers of a savings bank. Section 9765, General Code, provides 
for investments which may be made by savings banks and seems to cover the ques­
tion submitted by you. This section provides: 

"A savings bank may invest the residue of its funds in, or loan money 
on, discount, buy, sell or assign promissory notes, drafts, bills of ex­
change and other evidences of debt and also invest its capital, surplus and 
deposits in, and buy and sell the following: * * * * * * 

"b. Stocks, which have paid dividends for five consecutive years next 
prior to the investment, bonds and promissory notes of corporations, when 
this is authorized by an affirmative vote of a majority of the board of 
directors or by the executive committee of such savings bank. I'\ o pur­
chase or investment shall be made in the stock of any other corporation 
organized or doing business under the provisions of this chapter. The su­
perintendent of banks may order any such securities which he deems un­
desir::ble to be sold within six months. * * * * * *" 

It would appear, therefore, that stock of a building company, which has paid 
dividends for more than five consecutive years next prior to the investment, would 
be a proper investment for a savings bank; and so for the corporation to which 
you refer. 
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The fact that the proposed purcha~e of ~tock would carry with it the control 
of the building would not affect the question, except that, in my opinion, the pur­
chase of such stock should be made as an investment in the regular course ui 
banking business, and should not be made for the purpose of obtaining control in 
another corporation. 

The provision which gives the superintendent of banks authority to order any 
such securities which he .deems undesirable to be 'iold within six months should be 
a sufficient safeguard on the exercise of the privilege granted by this section. 

1339. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

DEPOSITORY LAW- RULES GOVER:\IXG THE DEPOSITING OF 
~10NEY WHERE TWO BAXKS FURNISH A BOXD. 

Where two banks join in signing a bond for county mone3•, a11d the bid was 
made in the name of one bank, and that bank desires to tum over a -:ertain amozml 
of the money to the ba11k joining in the bond, the bank acting as a depositor:;• a11d 
funzislzing the bo1zd would be the only bank respousible to the political subdivisio11 
making the deposit. 

CoLUMBUS Omo, December 28, 1914. 

HoN. EMERY LATTANNER, Superinleudcnt of Banks, .Columbus, Ohio. 

DEAR SIR :-On September 28, 1914, you made the following request for my 
opinion: 

"Two banks joined in signing a bond for county money; the bid was 
made in the name of one bank and that hank desires to turn over a certain 
amount of the money to the bank joining in the bond. The question arises 
-how will the bank which received the money carry this' Should they 
carry it as 'public deposit.' as 'due another bank' or as 'borrowed money?' ·• 

Under the depo;itory laws the bank which was selected as a depositary, ancl 
furnished the bond or surety or securities, to secure the deposit of the public fund-;, 
would be the only bank responsible to the political subdivision making- the deposit. 
If it in turn redeposited a certain amount of the money so receiv~d in another 
bank, no matter whether the other bank had joined with it in the bond or not, that 
bank should carry the deposit as a deposit due to another bank: or, if it had bor­
rowed the money from the bank which had been chosen as the depositary, it shoul<l 
be carried, of course, as borrowed money. 

Very truly yours, 
TIMOTHY S. HoGAN. 

A /forney General. 
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134D. 

RIGHT OF THE CITY AUDITOR TO SUBSCRIBE FOR THE PUBLICA­
TION OF THE NEMAR PUBLISHIXG CO~IPANY, TO WIT, THE DE­
PARDIENT REPORTS. 

It is within the discretion of the city auditor to subscribe for the P:tblication of 
the Nemar Publishing Compa11y, to wit, the deparfmellt reports, a11d pay for the 
same out of its incidental appropriation in tlze same manner as in tlze purchase of 
supplies generall:J•, and the same would be legal. 

CoLuMBUS Omo, December 28, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, 0/zio. 

GENTLEMEN :-I have your letter of Nqvember 19, 1914, in which you inquire: 

"May a city auditor legally pay from his 'incidental' appropriation for 
service rendered by the N emar Publishing Company? Said company fur­
nishes special information as to the official actions of state departments, 
and also issues a weekly publication of official interest to the city auditor, 
at a cost of $10 per annum. 

"May any or all public officials, city, village, school and township, sub­
scribe and pay from their appropriations for such publication and service?" 

After careful consideration and consultation with counsel in this department, 
I am of the opinion that I should go no further than to answer your first inquiry. 

As to what a city auditor may legally purchase and pay for under his appro­
priation is largely a question of good common sense and economic consideration. 
I am told that the city, through the auditor and solicitor, purchases publications 
appropriate to the departments, and that the same are paid for out of the incidental 
funds. To illustrate: Legal publications are bought through the city solicitor's de­
partment for the use of that department, remaining the property of the department. 
This is entirely appropriate, and of course such purchases should be limited to those 
publications that contain matter of direct benefit to the department. The city 
auditor, of course, may do likewise. 

I just inquired of the city auditor of Columbus, who advises me that his de­
partment has been purchasing an engineering publication, that after he is through 
with it he passes it on to the city engineer. This seems to be proper and legal. 

It is largely a question of situation and conditions as to how many publica­
tions may be purchased for a given municipality. Certainly for the smaller cities 
one issue of a publication would be sufficient and could be passed around; larger 
cities might need more. \'our bureau should determine each situation upon its 
own facts and conditions. 

I have examined several copies of the N emar Publishing Company's Bulletin 
and, in my judgment, as at present published it contains information very useful 
to a city auditor and city solicitor, as well as to the county auditor and the prose­
cuting attorney. The city solicitor advises all city officials and city boards of edu­
cation and the prosecuting attomey advises all county officials as well as township 
officials an<l hoards of education in counties outside of cities. So long as the 
prosecutors and city solicitors have the publication, the general public in their re­
spective jurisdictions have the means of procuring the benefit of them, but inasmuch 
as much of the matter contained in this publication is more directly beneficial to 
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the auditor and is not legal in its nature, l think it not altogether inappropriate 
that the city auditor have the same benefit as the solicitor and the county auditor the 
same as the county prosecutor. The village clerk might also be permitted to pur­
chase the same without criticism. 

It is difficult to lay down a hard and fast rule. The chief suggestion I would 
make to your department is to see that no abuses are permitted and no purchases 
made simply to favor the publishing company. The same rule would apply in this 
as in the purchase of necessaries and supplies generally. 

1341: 

Very truly yours, 
TIMOTHY S. IIOGA~, 

Attorney General. 

SCHOOLS-DEFIXITJO~ OF THE TERl\f "SUPERVISOR" :\S E:.fPLOYED 
IN SECTIO::\' 7811, GE:\EJ{AL CODE. 

The term ''Super~·isor" as employed in section 7811, 104 0. L., 102, is i11te11dcd 
to apply to teachers who have had e.rperie11ce in o·verseeing or have had charge of 
schools with autlzoritJ• to direct or regulate matters iu connection with the schools, 
either as a11 actual superinte11dent or in a suf>erz'isory capacity. The term "ex­
empted 'i.•il/age school district'' as emploJ•ed in said section 7811, applies to village 
school districts which are exempt from county school districts by virtue of sectio11s 
4688 and 4688-1, General Code, as ame11ded in 104 0. L., 134. 

CoLUMnus, OHIO, December 29, 1914. 

HoN. B. F. ENos, Prosecuting Attorney, Cambridge, Ohio. 

DEAR SIR :-On ;\l'ovember 6, 1914, you requested an official opinion as follows: 

"There is a young man in this county who would like to be appointed 
school examiner. He has had several years' experience as a teacher in a special 
school district. He is now superintendent in a village school district, which 
is in this county. He spends one-half of his time superintending and the 
other half in teaching. 

"Section 7811, of the School Laws, as found in 0. L., 104, at page 102, 
reads as follows: 

"Sec. 7811. 'There shall be a county board of school examiners for 
each county, consisting of the county superintendent, one district superin­
tendent and one other competent teacher, the latter two to be appointed 
by the county board of education. The teacher so appointed must have 
had at least two years' experience as teacher or superintendent, and he a 
teacher or supervisor in the public schools of the county 'chool di~trict or 
of an exempted village school district. Should he remove from the county 
during his term, his office thereby shall be vacated and his successor ap­
pointed.' 
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"You will note that said abo,·e quoted. ,ection says in part: 

"'The teacher so appointed must have had at least two years' 
ence as teacher or superintendent, and be a teacher or supervisor 
public schools of the county school district or of an exempted village 
district: What does the word ·supervisor' in this section mean? 
does the term 'exempted village school district' mean? 

experi­
in the 
school 
What 

":\ow, I would like to have your written opinion at your\ ery earliest con­
venience, as to whether or not the county board of education would have any 
right to appoint this young man, and also your opinion as to the meaning 
of these words that l ha\'e indicated." 

The term "supervisor" as employed in section 7811, which you quote in your 
inquiry, relates to supervisory or supervision work on the part of teachers who are 
or have been teaching in the public schools. 

Section 4744-4, 104 0. L., page 143, specifies qualifications of persons who shall 
he eligible as county superintendents, and among other qualifications mentions ex­
perience in supervision, as follows: 

"Only such persons shall be eligible as county superintendents who 
shall have: 

.. ( 1.) Fi,·e years' experience as superintendent and a high school life 
certificate; or 

''(2.) Six years' experience in teaching. two years' additional experi­
ence in supervision, and at least a three-year county high school certifi­
cate; or 

"(3,) * * * * * * * * * * * * * 
"(4.) Five years' teaching experience with one year's professional 

training in school administration and supervision in a recognized school 
of college or university rank. and a high school life certificate; or 

" ( 5.) Five years' teaching experience with one year's professional 
training in school administration and supervision in a recognized "chool of 
college or university rank, and a county high school certificate, 2.nd be a 
graduat-e from a recognized institution of college or university rank." 

Section 4744-5 specifies the qualifications of persons who shall be eligible as dis­
trict superintendents, as follows: 

"Only such persons shall be eligible as district superintendents who 
shall have: 

"(!.) Three years' experience in school supervision, and at least a 
county high school certificate; or 

"(2.) Four years' experience in teaching, one year's additional experi­
ence in supervision or one year's training in supervision in an institution of 
college or university rank and at least a county high school certificate: or 

" ( 3.) * * * * * * * * * * * * * * "* *" 

I take it that the term superdsion as employed in the last two quoted sections. 
does not mean that such persons in order to be qualified as either county or district 
superintendents, must have experience in supervision as actual superintendents, but 
that on the contrary they may acquire such experience in supervision by doin~ 

supervisory work in fact. That is to say, if a teacher has had experience in super­
vision work in the schools, even though not acting in the capacity of an actual super-
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intendent of the ,chools, nnertheless they can qualify as eligible candidatt·s fur 
county or district superintendents under said section 4744-4 and section 4744-5, 
provided they have had a sufficient amount of work in supervision and also mel't 
the other requirements set forth and specified in said sections. It would ,eem to 
follow, therefore, that the term "supervi~or" as employed to section 7811, is intended 
to apply to teachers who have had experience in overseein;s or have had charge of 
schools with authority to direct ur regulate matters in connection with the ;chool.;, 
either as an actt:al Hlperintendent or in a supen·isory capacity. The term "ex­
empted" village school district applies to village school districts which are exempte·l 
from the county school districts by virtue of sections 468R and 4688-1 of the Gen­
eral Code, as amended 104 0. L., page 134. Section 4688 provides what village dis­
tricts may become exempt from supervision of county boards, as follows: 

"The board of education of any village school district containing a vil­
lage which, according to the last federal census, had a population of three 
thousand or more, may decide by a majority vote of the full membership 
thereof not to become a part of the county school district. Such village 
district by notifying the county board of education of such decision before the 
third Saturday of July. 1914, shall be exempt from the supervision of the 
board." 

Section 4688-1 provides that when a census of the population of a village dis­
trict is taken, if such census shows a population of three thousand or more in the 
village school district, then such district shall he exempt from the .-;upervision of 
the county board of education, as follows: 

"The board oi education of a village school district shall upon the 
petition of one hundred or more electors of such district, or upon its own 
motion may at any time order a cenous to be taken of the population of 
such district. One or more persons may be appointed hy the board to take 
such census. Each person so appointed shall take an oath or affirmation to 
take such censt1s accurately and to the best of his ability. He shall make 
his return under oath to the clerk of the board, and certified copies of such 
return shall be sent to the county auditor and superintendent of public in­
struction. If the cemus shows a population of three thousand or more in 
the village school district, and such census is approved by the superintend­
ent of public instruction, such district shall, upon notification hy the hoard 
of education of such village school district, he exempt from the supervision 
of the county hoard of education. " 

You state that the party about whom you inquire is now superintendent of a 
village school district. You do not state whether this ~chool district is now in the 
county school district or whether it is an exempted school district by virtue of the 
last two sections just quoted. However, if wch village school district is in the 
county school district, or is an exempted school district by virtue of said sections. 
nevertheless the party in question would he eligible to he appointed hy the county 
hoard of education as a member of the county board of school examiner~. for the 
~eason that he is a supervi>or, either in the public schools of the county schonl 
district or of an exempted village >chool district, provided, of course, that the party 
in que~tion meets the other requirements of said section, to wit, that he has had at 
least two year>' experience as teacher or superintendent, which you say he has had 
for the rea,on that for ~e,•eral years past he ha'i been a teacher in the village schonl 
di~trict mentioned. Yours very truly, 

TIMOTHY S. HoG.\~, 
Atton.ey Ge11eral. 
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1342. 

THE COUXTY AUDITOR SHALL ISSUE A WARRANT UPOX . THE 
COUNTY TREASURER FOR THE PAY;..1EXT OF MOTHERS' PEN­
SIONS, AS PROVIDED IX SECTIOX 1683-9, GEXERAL CODE. 

Section 1683-9, Gweral Code (103 0. L., 879), is the only provision for the 
disbursement of the mothers' pension fuud and provides that the county auditor shall 
issue a warrant upon the county treasurer for the payment of the allowauce and all}' 

other method of disbursement would be illegal. 

CoLUMBUS, OHIO, December 30, 1914. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your communication of December 21st, 1914, 
wherein you state: 

"'vVe are sending you herewith letter received by this department from 
Hon. O'Brien O'Donnell, judge of the juvenile court of Lucas county, Ohio, 
setting forth his ideas as to the proper disbursement of pensions allowed 
to mothers, and we would like your written opinion as to the legality of 
J uclge O'Donnell's method of handling said funds." 

Judge O'Donnell's letter is, in part, as follows: 

"The law providing for mothers' pension, as now enacted, among other 
matters provides: 

"'The county auditor shall issue a warraut upon the county treasurer 
for the paylllelzt of such allowmzce as may be ordered by the juvenile judge.' 
(Sec. 1683-9, 103 0. L., 879.) 

"This is the only provision in the law referring to the paying of the 
allowance so made by the court. A few judges in Ohio, who have been in­
terested in the passage of the mothers' pension act and who are anxious to 
see the best results obtained therefrom, find that we can carry out the in­
tents and purposes of the law by having the court certify to the county 
auditor the names, together with the amounts awarded the widows, that 
thereupon the county auditor shall issue his check direct to the juvenile 
judge for the entire sum so certified, who in turn shall cause the money to 
be paid to the widows or the persons through whom the court shall di­
rect it to. be expended and take their receipts therefor. 

"The reasons for asking that it be clone this way are, briefly: 

"First, all papers, including the receipts from each of the individual 
parties are preserved in the office of the court that issues the order where 
a complete record from the filing of the application to the granting and 
paying of the pensions should be kept and thereby expedite matters. 

"Second, it frequently happens that widows having children to sup­
port and entitled to a pension, have no conception whatever of the manner 
of expending the money: in other words, some are unfortunately like a 
great many men who, as heads of families buy for cash what is not neces­
sary and have to go in debt for the act1Jal necessities of life, and at the 
same time they may he Yery good people. Consequently, when we find a 
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case of that kind we propose that the money shall be ordered expended 
through some person in whom the court has confidence and who is aiding 
in looking after the case. * * 

"The plan to bring the best results will be for the court to certify to 
the county auditor the names of the widows and the amounts awarded each, 
for which the county auditor can remit a check for the total amount and 
the court in turn to pay to the widows who are capable of handling the 
same in the most economical manner, or pay it to some person who may 
be selected by the court to expend it for them. * * * 

"Bear in mind, I am asking permission to do it in this way to the end 
that the mothers' pension law may be best administered, and I know we can 
accomplish what we are after. * *" 

I have examined the mothers' pension law and I find that the only provision 
contained therein in reference to the disbursement of the pension is found in sec­
tion 1683-9, 103 0. L., page 879, and is as follows: 

"The couuty auditor shall issue a warrant upou the cou11ty treasurer 
for the payment of such allowance as may be ordered by the juve11ile 
judge." 

I have incorporated this statutory provision at the expense of repetition because 
it is the only provision of its nature in the act, and too much stress cannot be put 
on its plain and unambiguous terms which can leave no doubt in the mind as to the 
intention of the legislature. It is dear that it was intended that the county auditor 
should issue a warrant upon the county treasurer for the payment of the allow­
ance ordered by the juvenile judge directly to the beneficiary and not to the juve­
nile judge or to any one designated by him as custodian. 

I agree with you that in some cases that have come to your attention that the 
law can be better carried out as to all intents and purposes by having the court 
certify to the county auditor the names of and the amounts awarded to the wiciows, 
that thereupon the couuty auditor shall issue his check direct to the juvenile judge 
for the entire sum so certified, who in turn shall cause the money to be paid to the 
widows or the persons through whom the court shall direct it to be expended and 
take their receipts therefor; that by this arrangement all papers, including the re­
ceipts are preserved in the office of the court that issues the orders where the com­
plete report should be kept: and al~o that the expenditure of the award for the 
benefit of the widow and her children can be made more judiciously by the juve­
nile judge as a sort of financial guardian, but in the face of this statutory mandate 
so plain and concise and simple I cannot advise yoti to follow any procedure that 
would not be in strict conformity to this legislative command. 

In our previous correspondence I expressed a willingness that the procedure 
which is outlined above be followed temporarily, with the advice and consent of 
your department, until the general assembly meets again, when the law might he 
amended to conform with the said procedure: that T was in hearty sympathy with 
the mothers' pension law and would he pleased to co-operate with any court to the 
end that its beneficient operation be not thwarted hy anything short of illegal pro­
cedure, but the language of the statute is so plain as to entirely disable me from 
advising or approving a plan other than that the auditor shall issue a warrant 
upon the county treasurer and the allowance he paid direct to the beneficiary and 
not to the juvenile judge or any person designated hy him. 

1 am therefore of the opinion that the method of hamlling- the mothers' pt·n­
sion fund as outlined abO\·e is contrary to the wording of the statute and there-
fore illegal. \' ery truly yours, 

TIMOTHY S. TfoG.\X, 

Attomey Gelleral. 
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1343. 

CIVIL SERVICE ACT-A:\" OFFICER WHO lS APPOI:\'TED FOR A DEF­
INITE PERIOD FIXED BY THE APPOINTING POWER, IF E\ THE 
CLASSIFIED SERVICE, HIS EMPLOYJ\·IENT DOES NOT TERl\llNATE 
AT THE EXPIRATION OF HIS APPOINTED TERM OF OFFICE. 

A provision of statute fixing a definite term for a position in the classified serv­
ICe is 11ot repealed by implication by the civil service act. 

Where an employe or officer is appoint.!d for a definite period fixed b}' the ap­
pointing power and not by statute, such emplo:ye or officer, if in the classified service, 
continues in his employment or office for an indefinite period by the civil service 
act; his employment or office does not terminate at the expira.tion of his appointed 
term of office. 

PREFACE. 

It is with reluctance that I come to the conclusion that a statute fixing a definite 
term for a position in the classified service is not repealed by implication by the 
civil service act. I feel constrained to follow the path blazed out by Judge Pugh, 
of the superior coUTt of Cincinnati, in reference to those holding office. This 
holding by Judge Pugh, in my judgment, is clearly not necessary to determine the 
result in the Schneller case. 

Schneller's term of office expired on December 31, 1913. and the civil service 
act did not take effect until January 1, 1914. It was, therefore, apparent that 
Schneller was not entitled to hold over after December 31, 1913, but, nevertheless, 
Judge Pugh planted his conclusion on two grounds-one of which is, tha.t where 
the statute fixes the term of an officer or employe, his term ends by operation of 
law at the conclusion of the statutory period. 

This department is required to follow the decision of the supreme court whether 
we think them right or wrong; and as to courts of appeals and reviewing courts, 
there would have to be a conflict of such courts or manifest error before this de­
partment would be free to disregard the holding; and as to common pleas courts 
we must be satisfied that such decision is erroneous before advising an administra­
tive .body to proceed contrary to such holding. 

It being admitted that the appointee must come from the eligible list when 
the term of the officer or employe whose term is fixed by statute expires, it is absurd 
to make any difference in the application of civil service between the person whose 
term of office is fixed by the appointing officer and one whose term of office is fixed 
by the general assembly. 

The rationale of the civil service would suggest that the same rule should be 
applied to all kinds of appointive officers and employes, and the Ohio act, in my 
judgment, goes further than the acts of the other states looking to the spirit-of con­
tinuance of persons in office. But, as stated, 1 must yield to the decisions of the 

courts. TIMOTHY S. HoGAN, 
Attorney Gene;:Jl. 

CoLUMBUS, OHIO, December 30, 1914. 

The State Civil Service Commission, Columbus, Ohio. 
GENTLEMEN :-Under date of April 2. 1914. you submit the following inquiry: 

"Our board desires your instructions as to whether or not a superin­
tendent of a county infirmary or a superintendent of a children's home, hav-
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ing been chosen by contract or election for a definite term expiring after 
January 1, 1914, is continued in position by virtue of the civil service law, 
or, is his position vacant at the expiration of his contractual term~ 

''If his position does become vacant at the end of his contractual 
term, must his successor be selected from an eligible list prepared by the 
state civil service commission, and is the term for which the person se­
lected may serve to be determined by mutual agreement between the per­
son so selected and the appointing board or officed 

"We desire your further instructions as to our duty where the law 
fixes a statutory term for a position or employment and that term expires 
after January 1, 1914. The point we desire your instruction upon is that 
if a given position is in the classified service and the term of the incum­
bent is fixed by law, does the civil service act take precedence over pre­
vious statutes fixing the terms and the officer or employe continued in the 
service, or, must the position, at the expiration of the term be filled from 
eligible lists for the statutory term~" 

By an arrangement with you an opinion upon these questions has l.Jeen de· 
ferred awaiting a decision by the court of appeals of Hamilton county, Ohio. It 
now appears that the case in question was not taken to the court of appeals. 

Your inquiry involves two classes of positions. 
First-Those for which the statutes fix a definite term; 
Second-Those where the appointing power has fixed a definite period of 

service by contract or appointment. 
Only positions in the classified service under the civil service act are involved. 
The following are the provisions of the civil service act to be considered: 
Section 2 of the civil service act, section 486-2, General Code, provides in 

part: 

"* * * and on and after January 1, 1914, no person shall be ap· 
pointed, removed, transferred, laid off, suspended, reinstated, promoted or 
reduced as an officer or employe in the civil service under the government 
of this state, the counties, cities and city school districts thereof, in any 
manner or by any means other than those prescribed in this act.'' 

Section 10 of the civil service act, section 486-10, General Code, reads in 
part: 

''The incumbents of all offices and places in the competitive classified 
service, except those holding their positions under existing civil service 
laws, shall, whenever the commission shall require, and within twelve 
months after the rules adopted by the commission go into effect, be subject 
to non-competitive examinations as a condition of continuing in the serv-

ice. * * *" 
Section 17 of the civil service act, section 486-17, General Code, provides in 

part: 

"No person shall be discharged from the classified service, reduced in 
pay or position, laid off, suspended or otherwise discriminated against by 
the appointing officer for religious or political reasons. In all cases of dis­
charge, lay off, reduction or suspension of a subordinate, whether appointed 
for a definite term or otherwise, the appointing officer shall furnish the 

19-Vol. II-A. G, 
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subordinate discharged, laid off, reduced, or suspended with a copy of the 
order of discharge, Jay off, reduction, or suspension, and his reasons for the 
same, and give such subordinate a reasonable time in which to make and 
file an explanation. * * *'' 

In case of State ex rei. vs. Schneller, 15 Nisi Prius, N. S., 438, it is held: 

"The civil service act of :May 10, 1913 (103 Ohio Laws, 698), in so far 
as it relates to incumbents of offices and places mentioned in the third 
paragraph of section 10 thereof, went into effect January 1, 1914. 

''The terms of such public offices and positions as are fixed by statute, 
remain unchanged by the civil service act of May 10, 1913, and an incum· 
bent on .January 1, 1914, of such office or position, while protected from 
removal, suspension, reduction or transfer except for cause as therein pro· 
vided, is not thereby given a new term of office, nor is his existing term 
thereby lengthened or extended. 

''Incumbents of offices and positions whose statutory terms expired 
December 31, 1913, are not continued in office or position thereafter by 
the civil service act aforesaid.'' 

This case involved the employes of the council of the city of Cincinnati, whose 
terms expired December 31, 1913, and whose successors were elected on the morn· 
ing of January 1, 1914. Judge Pugh in his opinion holds that these employes were 
not incumbents on January 1, 1914, and did not, therefore, come within the terms 
of section 10 of the civil service act. T_his conclusion was sufficient to decide the 
case and it was not necessary to consider the effect of the civil service law upon 
terms of office as fixed by statute. 

On page 446 of the opinion, Judge Pugh, says: 

"The two year terms for which they were elected on January 1, 1912, 
expired at midnight, December 31, 1913, and when the new law took effect 
January 1, 1914, they were not incumbents of any public office or position 
at all and the section (10) invoked could be of no assistance to them." 

This view of Judge Pugh is supported by the opinion of the court of appeals 
of Franklin county, Ohio, in case of Sullivan vs. Commissioners of Clark county. 
'fhis case involved the position of superintendent of the county infirmary. The 
court found· that Sullivan had been appointed for a term fixed by the commissioners 
at one·year, which expired December 31, 1913. The court held that he was not an 
incumbent on January 1, 1914. Sullivan's successor, however, was appointed prior 
to January 1, 1914, to take effect on said date. 

The case of State ex rei. vs. Schneller, supra, did not involve employes whose 
terms had been fixed by the appointing power. 

Judge 'Vright of the common pleas court of Hocking county, Ohio, in a case 
which ·involved an employe whose term, as fixed by the·appointing power, expired 
after January 1, 1914, has held that under the civil service act such employe was 
continued in the service for an indefinite ·period. The opinion in this case is not 
now available . 

. Judge ·Pugh in his opinion; supra, cites a number of authorities from other 
states.· These cases will be reviewed, but in considering them the provisions of 
the eivil·service acts of such state must also be considered. · 

In Rodigue vs. Boyer, 4 Cal. App. 257, the provisions of the charter of San 
Francisco were under consideration. The charter provided for appointment under 
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civil service regulations and it also authorized the appointing board to ''designate 
the service to be rendered by such assistants and the time for which they shall be 
employed.'' These .provisions and the civil service provisions were in the same 
act of the legislature and it was properly held that a regular appointee was pro­
tected only during his term. 

In McNeil vs. Chicago, 93 Ill. App. 124, the court relies upon Mather vs. Ker­
foot et al.,. in Chicago Law Journal of June 8, 1900, p. 130, as to term and it is 
therein held that the civil service act does not change the term. The patrolman in 
this case was a ''hold-over,'' and in State vs. City of Chicago, 98 Ill. App. 105, noth­
ing is said about a term, but Justice Sears reviews McNeil vs. Chicago, supra, and 
says at page 107: 

"Relator as a 'hold -over' was not within the protection afforded by 
section 12 of the civil service act, which regulates the manner of dis· 
charge of persons holding as appointees under the act.'' 

There is no provision in the Illinois civil service act abo11t continuance in office 
or position. 

In Robertson vs. Coughlin, 196 Mass., 539, it is held that the appointing power 
has the right to fix a reasonably definite term where the statute does not fix the 
same. In this case it is held: 

''St. 1904, p. 266 c. 314, which protects persons holding office in the 
classified service of the commonwealth or in any municipality thereof from 
arbitrary removal during their term does not apply to an officer whose term 
of office has expired. ' ' 

This case involved an employe whose term was fixed by the appointing power. 
Massachusetts is the only state in which I have found any authority upon the ques­
tion where the appointing power has fixed the term. The civil service law of 
Massachusetts is so radically different from that of Ohio that these cases cannot 
be considered as authority in this state. In Massachusetts the civil service commis­
sion determines the positions which shall be subject to civil service regulations. 
This is· not fixed by ~tatute as in Ohio. (See section 6 of chapter 19 of Revised 
Laws of Massachusetts of 1902.) 

In case of Attorney General vs. Trehy, 178 Mass., 186, it is held: 

"The civil service commissioners have power to require offices involv· 
ing confidential relations between the incumbent and his superior, which 
are not by statute exempted from their rules, to be filled under the rules, 
or so may classify them that they -will be free.'' 

In Matter of Tiffany, 179 N. Y., 455, it is held: 

"The civil service act (L. 1899, ch. 370) does not prevent an office 
from becoming vacant by operation of law through the expiration of the 
term fixed by statute, and when his term expires an incumbent is not 're· 
moved,' within the meaning of section 21; that provision, therefore, of the 
charter of the city of Jamestown (L. 1886, ch. 84, tit. 2, sec. 2) providing 
that the term of a policeman 'shall be one year,' is not so inconsistent with 
the later act that a policeman whose term of office had expired and who 
was not reappointed, is entitled to a mandamus compelling his reinstate· 
ment upon the ground that he was a veteran and had been 'removed' from 
such office in violation of the civil service act." 
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In a per curiam Ol)inion the court say: 

''The aim of the statute was to· protect the incumbents of those posi­
tions which previously had been of indefinite tenure, and, hence, subject to 
arbitrary removal by the appointing power. * * * Its primary object 
was to make merit and fitness, as ascertained by competitive examination, 
the basis of appointment to office and to protect the appointee to an office, 
with no fixed term, from removal without cause shown after an opportunity 
to be heard.'' 

This decision is limited to terms. fixed by statute. The civil service act of 
New York has a provision as to removal but not as to continuance in office. 

Cases from Texas are also cited. But in these the constitution fixes the 
term. 

The civil service act of New Jersey upon the matter of continuance in the 
service is more nearly like that of Ohio than the law of any other state. 

Section 2 of the New Jersey act, page 3795 of volume 3 of Compiled Statutes 
of New Jersey of 1910, provides: 

''All officers, clerks and employes now in the employ of the state or 
any municipality adopting this act, coming within the competitive or non­
competitive class of the civil service, shall continue to hold their offices or 
employments, and shall not be removed therefrom except in accordance 
with the provisions of section 24 hereof, it being the intention hereby to 
include any and all such officers, clerks, employes and laborers within the 
classified service of the state or municipality, as the case may be, and to 
be subject in all respects to the provisions of this act.'' 

Section 24 herein referred to is like section 17 of the Ohio act, except that it 
does not contain the clause "whether appointed for a definite term or otherwise." 

The New Jersey act divides the civil service act into classified and unclassified 
service; but the civil service commission is authorized to arrange the classified 
service into four classes, ''to be designated as the exempt class, the competitive 
class, the non-competitive crass and the labor class, which ~lassification may be 
changed from time to time as the commission shall deem proper.'' The exempt 
class does not depend upon the practicability of competitive examinations. 

This power of classification granted to the civil service commission distin­
guishes the civil service act of New Jersey from that of Ohio, and it is upon this 
power of classification that certain conclusions reached in the New Jersey cases 
are based. 

In case of Hisp vs. Civil Service Commission, 84 Atl. 614 (Sup. Ct. of N. J., 
1912), Grimmer, C. J., says at page 614: 

"Under the civil service act (3 Comp. St. 1910, p. 3795, et seq.) all of­
ficers, clerks and employes in the service of the state, or of any munic­
ip.ality in which the statute is in force, who are properly placed in the 
classified service by the civil service commission, are entitled to hold their 
offices and employments indefinitely, and are not subject to removal there­
from except for cause; * * * 

''It follows, therefore, that, as the office of warden of the county pen­
itentiary in a county of the· first-class is one the term of which is fixed and 
established by law, the incumbent thereof is not affected by the provisions 
of the civil service law, and cannot, by any action of the civil service com­
mission, be retained in his office after the expiration of his fixed term." 
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In Attorney General ex rel. vs. Elliott, 77 N. J. L. 43, it is held: 

"Section 2 of the civil service act of 1908 (Pamp. L., p. 235) refers 
only to officers whose term was not previously fixed by law. 

"The classified service under the civil service act of 1908 (Pamp. L., 
p. 235) does not include officials with a fixed statutory term who are ap­
pointed by the board of chosen freeholders of a county.'' 

Justice Swayze says at page 44: 

"By ~ection 12 the civil service commission is directed to arrange of­
fices, positions and employments in the classifiecl service in four classes, one 
of which is called the exempt class, in which appointments may be macle 
without examination. Two other classes are called, respectively, com­
petitive and non-competitive. In these classes appointments can only be 
made after an examination and section 2 enacts that officers, clerks and 
employes now in the. employ of the state or any municipality aclopting 
the act, shall continue to bold their offices or employments and shall not 
be removed therefrom except after a written statement of the reasons for 
removal and an opportunity to make a written answer, from which it may 
fairly be inferred that a hearing upon the charges is contemplated. The 
right of an officer to continue in his place indefinitely clepends therefore 
upon whether he comes within the competitive or non-competitive class of 
the classified service, or whether he comes within the exempt class, and 
since the commission is authorized to change the classification from time to 
time as it deems proper the necessary result that the indefinite continuance 
in office of one, whose term has been definitely fixed by act of the legis­
lature, is committed to the decision of the commission, which may vary it 
as it sees fit. * * * I have quoted sect_ion 2, which relates to removals, 
I think this section refers only to oilicers whose term was not previously 
fixecl by law. It was this class which needed the protection of the act in 
orcler to secure them against removal for political causes. The worcl 're­
moval' naturally applies to one whose term is indefinite; it does not nat­
urally connote the case of an officer whose statutory term has actually ex­
pirecl. '' 

The act of New Jersey and that of Ohio are the only civil service laws which 
have provisions as to continuance in office. In the New Jersey act it is provide(! 
that, 

''All officers '' * * now in the employ of the state * * * coming 
within the competitive or non-competitive class of the civil service shall 
continue to hold their ollices and shall not be removed therefrom except in 
accordance with section 24 hereof.'' 

Section 24 is the same as section 17 of the Ohio act, except as above stated. 
Section 10 of the Ohio act provides that, 

''The incumbents of all offices and places in the competitive classified 
service * * * shall * * * be subject to non-competitive exrunina­
tions as a condition of continuing in the service." 

And by virtue of section 2 of the Ohio act, 
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''No person shall be * * * removed * * * in any manner or by 
any means other than those prescribed in this act.'' 

The manner of removal is fixed in section 17 which is the same as section 24 
of ihe New Jersey act. 

These provisions from the New Jersey act and the Ohio act are substantially 
thl' same. In New Jersey these provisions are construed to mean an indefinite 
term and they should have the same meaning in Ohio, as the Ohio act follows that 
of New Jersey. 

It does not follow that in Ohio, as in New Jersey, where the statute fixes a 
definite term the position is taken out of the competitive class. ·The Ohio act does 
not follow New Jersey in this regard and this probably explains the phrase in see· 
tion 17 of the Ohio act, ''whether appointed for a definite term or otherwise.'' 

Jn New Jersey the commission takes employes from the exempt class to the 
competitive and non-competitive class and by placing them in the latter class an 
indefinite term is fixed. And where the statute fixed a definite term there was a 
conflict between a statute and a rule of the commission. The statute, of course, in 
such case, controls, and the rule of the commission falls. That is the New Jersey 
ruling. 

In Ohio the statute itself places the employes in the competitive classified serv· 
ice, and the only power of the commission is to determine whether or not it is prae· 
ticable to determine merit and fitness of applicants by competitive examinations. 

Therefore, if there is a conflict between the civil service act as to tenure, and 
a statute fixing a definite term, it is a conflict between two statut~>s and not a con· 
flict between a rule of the civil service commission and a statute, as in New 
.Jersey. 

The principle upon which civil service is based is to take the appointment of 
employes from the ''spoils system'' and to secure for the public the benefits of ex· 
perience and efficiency which comes from permanency in position and certainty of 
tenure. ·whether or not these have been carried into law must he determined by 
the provisions of the civil service act. 

In an early opinion in New York, Justice Peckham says at page 180 of Rogers 
vs. Common Council of Buffalo, 123 N. Y., 173: 

"The full benefits of such a system have not yet, it is said, been given 
by the legislation in question because it does not go far enough. But it is 
claimed that even such as has been enacted tends to give permanency of 
tenure to the appointee, and thus to relieve him from constant anxieties as 
to his future means of livelihood, and to give him on that account more in­
clination and ambition to discharge his duties well and efficiently. As to 
the appointing power, it is also said that its tendency is to leave him at 
leisure to attend to the important duties of his own office without a con­
stant drain upon his time and his temper in attending to the claims of 
office seekers.'' 

And in People vs. McCullough, 254 Ill., 9, Justice Dunn says at page 25: 

''The act provides for the classification of all offices and places of em­
ployment in the public service except those mentioned in section 11, the 
standardizing of employment .in each grade, and the keeping of a record of 
the relative efficiency of each officer and employe in the classified service. 
It is based on the principle that positions in the public service are not the 
personal or political perquisites of any officer or party, and ought not to 
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be divided, after a political campaign, as so much loot of actual warfare, 
hut that competency, merit and fitness ought to be the standard for all 
appointments or promotions in the public service.'' 

The cidl service act of Ohio contains the idea of securing the benefit of ex· 
perience obtained in the public service when it provides for promotions in sectioH 
15 of the act. Also in section 16 wherein provisions are made for reinstatemeut 
where an employe becomes separated from the service without fault, or when the 
number of positions is reduced. 

However, repeals by implication are not favored, ani! both the civil service ::tct 
and the statute fixing a definite term should stand if possible. Ju<lge Pugh has held 
that the two may stand together and that the ch·il service act does not change a 
term when fixed by statute. 

Therefore, where the statute fixes a definite term, that is controlling and the 
civil service act does not continue the term of an officer or employe after the ex­
piration of his term as fixed by statute. The vacancy created by the expiration of 
the term must be filled from the eligible list, if the position is in the classified 
service. 

The right of an appointing power to fix the time of service, when the statute 
does not fix it, is based upon the principle that the appointee serves at the will of 
the appointing power. Under the civil service act the appointee does not hold at 
the will of the appointing power, but he is protected in his tenure by the civil 
service act, and he cannot be removed, except as therein provided. 

Where an appointing power appoints for a definite term the conflict is between 
a statute,"the civil service act, and the rule of an executive officer. In such case the 
statute must prevail. 

If the civil service act does not make an indefinite term for all incumbents 
who were appointed prior to January 1, 1914, and whose terms were not fixed by 
statute, then it does not fix an indefinite term for those appointed after January 1, 
1914, and the appointing power may still appoint for a definite term. 

Such a ruling would nullify the provisions of the civil service act as to re­
movals, as to promotions and as to reinstatements. 

Therefore, where an employe has been appointed for a definite term fixed by 
contract or by the appointing power, and not by statute, such employe, if in the 
classified service, is continued in his employment for an indefinite term by the civil 
service act. His position is not vacant at the expiration of his term as fixed by 
contract or the appointing power. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attor11ey Geueral. 
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134!. 

RIGHT OF THE STATE LIQUOR LICENSING BOARD TO DESIGNATE ONE 
OF THE COUNTY LICENSING COMMISSIONERS AS SECRETARY OF 
THE COUNTY LIQUOR LICENSING BOARD. 

The state liquor licensing board has the right to designate one of the county 
lice11sing commissioners as secretary of the county liquor licensing board in case 
the latter fails to appoint a secretary, and if such action be taken by the state board, 
it has the right to allow the commissioner who acts as secretary additional com­
pensation for his services in the latter capacity. 

A member of the county liquor licensing board, who has been designated by 
the state board as secretary of the county board, should give a separate bond as 
such secretary, in addition to that required of him as a member of such board. 

CoLUMBUS, OHIO, December 30, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR ;-Under date of October 19, 1914, you write at follows: 

''In the event a county liquor licensing board does not deem it neces­
sary to appoint a secretary for its board, and, in fact, does not make such 
appointment and the state liquor licensing board designates one of the 
members of said county board to act as its secretary, may such acting sec· 
retary draw a salary in addition to his compensation as a member of said 
board'i 

"Must a member of a county board thus designated as secretary give 
a bond as such, in addition to the bond required of him as a member of 
said board 'i'' 

Your question is too vague definitely to answer without the assumption of cer· 
tain facts which I have learned are correct, and to which I shall refer in this 
opinion. You have failed to state whether either the state board or the local licens­
ing board has fixed any additional compensation, and consequently I do not see 
how the question of paying such compensation without its being fixed could arise. 
Therefofe, I am assuming that the state board did provide extra compensation 
for the secretary of the local board. 

Section 12 of the act to provide for license to traffic in intoxicating liquor~, 
103 0. L., 216, provides that the county board may appoint a secretary and fix his 
compensation, such appointment and compensation to be first approved by the state 
board. It is then said: 

"In the event no secretary is appointed, as herein proved, the state 
board shall designate one of the members of said county board to serve as 
secretary thereof. 

"Before entering upon his duties the secretary shall give a bond, pay· 
able to the state of Ohio, in the sum of twenty-five hundred dollars, with 
surety to the approval of the state board, the premium for which, if the 
same is a surety bond, shall be paid as other expenses of the board are 
paid.'' 

Section 8 of the act requires the state liquor licensing board to fix the salary 
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of the county licensing commissioners subject to the approval of the g'overnor, but 
in no case to exceed $5,000 per annum for each commissioner. 

It is apparent from the foregoing that there is no statutory objection to the 
secretary being a member of the county board, but the statute seems to contemplate 
that when the county board appoints a secretary it must also fix his compensation; 
therefore, one would infer that when the appointment is not made by the county 
hoard it would not be authorized to fix compensation for an appointment made by 
the state board, which is to act in case the county board fails to appoint. As the 
state board has authority to fix the compensation of the members of the county 
board it would seem to follow that if it places upon one of those members the addi­
tional duties of secretary, it should also have the power to provide for additional 
compensation for the extra services performed. If the salary of the county licensing 
commissioners were definitely fixed by statute the result might be otherwise, but 
viewing the statute as a· whole, and considering the broad powers vested in the 
members of the state board with reference to the fixing of this compensation it 
would seem that if the state board in its discretion decided that it was proper to 
fix additional compensation for the member who acted as secretary, such action on 
the part of the state board would be proper, and the person for whom extra com­
pensation had been provided is entitled to receive the same. 

As the duties of the licensing commissioners are separate and distinct from 
the work performed by the secretary, and as the secretary is required, under the 
quoted statute, to give bond, it seems that the member who is designated to act 
as secretary should give a separate bond as such, which is to be in addition to the 
bond required of him as a member of the board. 

1345. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttor11ey Ge11eral. 

POWER OF JUVEXILE COURT TO RECALL CHILDREN PREVIOUSLY 
CO:\IMITTED BY IT TO A CHILDREN'S HOME-POWER OF TRUS­
TEES OF CHILDREX'S HOME TO RE:\IOVE A CHILD FRO:\I A FOS­
TER H0:\1E. 

The juvellile court call, at its pleasure, recall a child previously committed by 
it to a children's home, without OilY specific i11structioHS as to future dispositioll of 
such child. 

Tlze juve11ile court which has committed a child to the children's home, ca1~ 
recall such child after it has bee11 placed in a foster home by the trustees, uuder 
sectio11 3100, General Code. 

The trustees of cotwty children's homes may remove a child from a foster home 
<lfithout giving au::,• cause for such removal to the foster parellts. 

CoLuMBUs, OHIO, December 30, 1914. 

lioN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 
DEAR SIR :-I have your letter of September 16, 1914, as follows: 

"1. Can the ju\'enile court at its pleasure, recall a child which was 
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previously committed by that court to a children's home without any spe­
cific instructions as to the future disposition and who is still an inmate of 
such home? (See Sec. 1643.) 

"2. Can the juvenile court which has committed a child as above recall 
the child after it has been placed in a foster home, as permitted by Sec. 
3100 of the General Code? 

"3. Have the trustees of a county children's home the legal right to re­
move a child from a foster home without giving any cause whatever for 
the removal to the foster parents?" (See Sec. 3096 and 3103.) · 

Section 1643, General Code, as amended, 103 0. L., page 869, reads: 

"\.Yhen a child under the age of seventeen years comes into the cus­
tody of the court under the provisions of this chapter. such child shall con­
tinue for all necessary purposes of discipline and protection, a ward of the 
court, until he or she attains the age of twenty-one years. The power of 
the court over such child shall continue until the child attains such age." 

Section 1653, as amended, 103 0. L., 872, pro\·ides in part: 

"Section 1653-\.Yhen a minor under the age of eighteen years. or any 
ward of the court under this chapter, is found to be dependent or neglected, 
the judge may make an order committing such child to the care of the chil­
dren's home if there be one in the county where such court is held, '' '~ *" 

Section 3093, of the General Code, provides in part: 

"Section 3093. .All inmates of such home (the county children's home) 
who by reason of abandonment, neglect or dependence, have been admitted 
* * * shall be under the sole and exclusive guardianship and control of 
the trustees during their stay in such home, until they are eighteen years 
of age, and if such child is placed out, indentured or adopted, such con­
trol shall continue until such child becomes of lawful age." 

At first glance it might seem that section 3093, General Code, relates only to 
those children in the children's home who have been admitted by the trustees them­
selves and not to those children committed by the juvenile court. This theory, 
however, is dissipated by section 3090, General Code, as amended in 103 0. L., 
page 890, and reads in part: 

"Section 3090. They shall be admitted by the superintendent on the 
order of the juvenile court or by a majority of such trustees, * * * *" 

This section just quoted, clearly shows that in using the word "admitted" in 
section 3093 and in other sections of the county children's home chapter, as amended 
in 103 0. L., page 889 to 893, the legislature meant to include those children com­
mitted to the children's home by order of the juvenile court, as well as those ad­
mitted by order of the trustees. 

It will be noted that section 3093, General Code, vests in the trustees of the 
county children's home the sole and exclusive guardianship of children "during their 
stay in such home" only. The juvenile court in committing children to the county 
children's home does not fix any definite time for them to remain there, and 
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inasmuch as section 1643, of the General Code, provides that "the power of the 
court, over such child, shall continue until the child attains such age," it is clear 
that if the court decides it is for the best interest of the child to terminate its 
confinement in such home, it may do so without invading in any maimer the pow­
ers conferred upon the trustees with reference to such child. 

I am, therefore, of the opinion, in answer to your first question, that the juve­
nile court can, at its pleasure, recall a child from the children's home which had 
previously been committed by it to such institution. 

Answering your second question, section 3095 of the General Code, authorizes 
the trustees of the county children's home to place children in private families, 
and section 3096 provides in part "for the purpose of securing the well being and 
progress of such children in enforcement of the agreement, the trustees shall 
ha\·e control and guardianship of such children until they become of age." It is 
clear that the trustees of the home cannot grant to private individuals any greater 
authority over children so placed out than they themselves have acquired, and in 
view of my answer to your first question, it is my opinion in reply to your second 
question, that the juvenile court can recall a child from a private home in which it 
was placed by the trustees of the children's home. 

In reply to your third question, I beg leave to call your attention to section 
3098, General Code, which reads as follows : 

"The trustees shall visit. or cause to be visited, each child placed out 
by them, at least once in each year and as much oftener as the welfare of 
the child requires, until it is evident that it is permanently and happily 
established in such home, and thereafter such visits may be discontinued. 
The trustees may at any time vacate any agreement or indenture when the 
welfare of the child may demand it, and replace in another family home or 
return it to the institution." 

From this section it is evident when the trustees deem it for the best interest 
of the child, they may withdraw such child from any privati:' home without giving 
any reason to the foster parents for such action. If such foster parents or 
any other persons have reasons to believe that such transfer will militate against 
the child's best interests, the matter can be presented to the juvenile court if the 
child was committed by juvenile court. And that court can, if it sees fit, with­
draw the child from the children's home and return it to the private home from 
which it was taken by the trustees. This by virtue of its power over such child, 
until it becomes of age, for the purpose of discipline and protection, and the author­
ity of section 1653, General Code, which authorizes the juvenile court to place de­
pendent and neglected children in "the care of some reputable citizen of good moral 
charactl:'r." 

Yours very truly, 
Trli!OTHY S. HoGAX, 

Attorney Ge11eral. 
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1346. 

VILLAGE AND TOWNSHIP TREASURERS COXTI?\UED TO ACT AS 
TREASURERS OF SCHOOL FUNDS UNTIL THEY ARE SUPERSEDED 
BY THE COUNTY TREASURER BY VIRTUE OF SECTION 4763, GEN­
ERAL CODE, MAY DRAW C011PENSATIOT\ FOR THEIR SERVICES. 

Village and towns/zip treasurers continued to act as treasurers of the school 
funds of their respective village and township school districts until they were super­
seded by the county treasurer by vil·tue of section 4763, General Code, as amended, 
104 0. L., 159, and such treasurers continued to draw whatever salary they were 
entitled to Ut1til so superseded by the county treasurers at the time said section be­
came effective. 

The clerk of the school district, however, would continue to act as the treas­
ttrer of such village and township school districts if a depository had been pre­
viously provided and the- treasurer dispensed with by the respective boards of edu­
cation. Under said section 4763, supra, the county treasurers continue to act as 
the treasurers of the respective village and rural school district fwzds mrti[ such 
time as a depository is established for sztch fztnds, w accordance 'i.ltith section 
4782, General Code, 104 0. L., 159. 

CoLUMBUS, 0Hro, December 30, 1914. 

HoN. JoHN J. WooLLEY, Proscwtiug Attomey, Athens, Ohio. 
DEAR SIR :-Ui1der date of September 28, 1914, you submitted to this depart­

ment for an opinion thereon, the following request: 

"I am in receipt of your copy of opinion rendered to Hon. Clare Cald­
well, city solicitor of Niles, Ohio, in answer to his inquiry as to whether 
inserting the word 'shall' instead of 'may' in section No. 4782, leaves it op­
tional with the board as to whether or not it shall dispense with the office 
of treasurer of village and rural boards of education. 

"My inquiry is if such boards have not by resolution dispensed with the 
treasurer, should present treasurers act and receive pay between the time 
that amended section 4782 (104 0. L., p. 159) became effective and the time 
the board passed its resolution as provided by amended section 4782 of the 
General Code of Ohio." 

In reply thereto section 4763, General Code, as amended in 104 0. L., page 159, 
provides as follows: 

"In each city school district, the treasurer of the city funds shall be the 
treasurer of the school funds. In all village and rural school districts 
which do not provide legal depositories as provided in sections 7604 to 7608 
inclusive, the county treasurer shall be the treasurer of the school funds of 
such districts." 

Section 4782, of the General Code, as amended, 104 0. L., page 159, provides as 
follows: 

"When a depository has been provided for the school moneys of a dis­
trict, as authorized by law, the board of education of the district, by resolu­
tion adopted by a vote of a majority of its members shall dispense with a 
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treasurer of the school moneys, belonging to such school district. In such 
case, the clerk of the board of education of a district shall perform all the 
services, discharge all the duties and be subject to all the obligations re­
quired by law of the treasurer of such school districts." 

By the provisions of the above sections, it appears that in all rural or village 
school districts which do not provide depositories in accordance with sections 7604 
to 7608, inclusive, the county treasurer shall be the treasurer of the school funds of 
of such districts, and when a depository has been provided for the school money of 
the district, as provided by law, then the board of education by adopting a resolu­
tion to that effect, shall dispense with the treasurer of the school moneys belonging 
to said school district and in that case the clerk of the board of education shall per­
form the services required by law of the treasurer of such school districts. 

Section 4763 prior to its amendments, provided that in each city, village and 
township school district, the treasurer of the city, village and township funds, re­
spectively, shall be the treasurer of the school funds. Where depositories had been 
established before the amendment of said section 4763 and 4782, then the clerk of 
the board of education would continue as such treasurer without any interruption, 
because of the enactment or passage of said sections. However, if no school de­
pository had been established, then by virtue of the amendment of section 4763, in 
village or rural school districtS, the county treasurer becomes the treasurer of the 
school funds and succeeds the village or township treasurer of such funds, as the 
case may be. It is still optional with a board of education as to whether or not it 
shall provide for a depository, and in such case, until a depository is provided for, 
then in such school district the city treasurer shall act as the treasurer of the school 
funds; and in village and rural school districts the county treasurer shall act as 
the treasurer of the school funds of such district. The act amending sections 4763 
and 4782 was passed February 6, 1914, and filed in the office of the secretary of state 
February 19, 1914, and became effective ninety clays after being so filed in the office 
of the secretary of state. Therefore, in all village and rural school districts which 
had not theretofore provided for a depository, the county treasurer became the 
treasurer of the school funds when said act became effective and would continue 
to act as such treasurer until such time as depositories are established for the school 
moneys of the respective village and rural school districts of the state. 

In answer to your question, it is my opinion that village and township treas­
urers continued to act as treasurers of the school funds of their respective village 
and township school districts until they were superseded by county treasurers as 
hereinbefore pointed out, and they would continue to draw whatever salary they 
were entitled to until so superseded by the county treasurers. This applies, how­
ever, only to districts which had not previously provided a depository. Such county 
treasurers continue to act as the treasurers of the respective village and rural school 
district funds until such time as a depository is established for such funds, as here­
before stated. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Geueral. 
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1347. 

THE WORD "TOBACCO" DEFINED. 

The 'WOrd "tobacco" as used in section 12965, Ge11eral Code, includes chewi11g 
tobacco. 

HoN. W. G. PALMER, City Attor11ey, Middletown, Ohio. 
l\IY DEAR SIR :-I am in receipt of your letter Qf December 15th, wherein you 

request my opinion as to whether or not the word "tobacco" used in section 12965, 
General Code, includes chewing tobacco. . 

Section 12965, General Code, is as follows: 

''Vvhoever sells, gives or furnishes to a person under eighteen years of 
age a cigarette, cigarette wrapper or substitute for either, or a cigar or to­
bacco, shall be fined not less than twenty-five dollars nor more than one 
hundred dollars or imprisoned not less than two days nor more than thirty 
days, or both, and for each subsequent offense, shall be fined not less than 
fifty dollars nor more than three hundred dollars and imprisoned not less 
than five days nor more than sixty days." 

The New Standard Dictionary defines tobacco as: 

"The leaves of the tobacco plant prepared in various ways for smok­
ing, chewing, snuffing and for medical use." 

The rule governing the interpretation of statutes is laid down in Black on inter­
pretation of laws, page 45, as follows: 

''If the language of the statute is plain and free from ambiguity and 
expresses a single definite and sensible meaning, that meaning is conclu­
sively presumed by the meaning which the legislature intended to convey, 
in other words, the statute must be interpreted literally. * * *" 

I do not believe that section 12965 is ambiguous, consequently the word "to­
bacco" used therein should be given its ordinary meaning; giving it that meaning, 
it would include not only chewing tobacco but every f.orm of tobacco not other­
wise enumerated in the statute. 

I am, therefore, of the opinion that the word "tobacco" used in section 12965. 
General Code, includes chewing tobacco. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1348. 

ARTICLES OF IXCORPORATIOX-THE AUTO IXSURAXCE CO:>.IPAXY, 
XORWALK, OHIO. 

The proposed articles of incorporation of The Auto lnsurauce Company, Nor­
walk, Ohio, not approved. 

CoLUMBUS, OHIO, December 31, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I am unable to approve the proposed articles of incorporation of 

The Auto Insurance Company, of Xorwalk, Ohio, enclosed herewith for the fol­
lowing reasons : 

The company being not for profit, and having no capital stock, must be organ­
ized, if at all, under the provisions of sections 9593 and 9594, of the General Code. 
These sections do not authorize insurance against theft, insurance against loss 
by fire is authorized, but it is provided that the articles of incorporation of such a 
company shall specifically state that one of its objects shall be "to enforce any con­
tract * * entered into whereby the parties thereto agree to be assessed specifically 
for incidental purposes and the payment of losses which occur to its members." 

1349. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

AN APPLICATION BY OR ON BEHALF OF THE HUMANE SOCIETY 
FOR APPOINTING GUARDIAN UNDER SECTIONS 10081, ET SEQ., 
GENERAL CODE, IS A CIVIL AND NOT A CRIMINAL PROCEEDING 
-WITNESS FEES. 

An application by or 011 behalf of a humane society for the appointment of a 
guardian under sections 10081, et seq., General Code, is a civil and not a crimiual 
proceediug, aud witlusses subpoenaed to appear before the probate court in such 
proceeding, may demand their fees as in civil cases. If uot demanded, or demanded 
a1rd not paid, and 110 order is made by the probate court as to payment of costs, 
the witness is liable to lose his costs as i1r other civil cases. 

CoLUMBUS, OHIO, December 31, 1914. 

HoN. H. C. WILcox, Probate Judge, ElJ•ria, Ohio. 
DEAR SIR :-I have your letter of X ovember 25, 1914, in which you inquire: 

"\Viii you kindly advise whether upon application by an officer of the 
humane society to the probate court for guardianship of a child, under 
sections 10081 et seq., of the General Code, there is any provision for the 
payment of fees of witnesses subpoenaed upon the hearing of such applica­
tion?" 

Sections 10081 and 10084 of the General Code, inclusive, to which you refer, 
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deal \vith the taking of a child from its parents by an officer or agent of a humane 
society and the appointment of a guardian for such child by the probate court. 

Section 10081 reads: 

"When an officer or agent of a society organized under this chapter 
deems it for the best interest of a child; because of cruelty, inflicted upon 
it, or of its surroundings, that it be removed from the possession and con­
trol of the parents, or persons having charge thereof, such officer or agent 
may take possession of the child summarily." 

Section 10076, reads: 

"For this service and for all services rendered in carrying out the pro­
visions of this chapter, such officers, and the oilicers and agents of the as­
sociation, shall be allowed _and paid such fees as they are allowed for like 
services in other cases, which must be charged as costs, and reimbursed to 
the society by the person convicted." 

It will be observed that no provision is made fo1· witness fees in the sections 
to which you refer, neither is there any general prm,ision as to costs incurred in 
such cases. 

Section 11204 provides that witnesses before the probate court shall have the 
same fees as witnesses in the court of common pleas. 

Section 3012 fixes the fees of witnesses in civil cases and provides that they 
shall be paid on demand by the party who summons the witnesses. 

Proceedings under sections 10081 to 10084 are not criminal actions but civil pro­
ceedings, and therefore the witnesses when called before the probate court under 
those sections, are entitled to the fees prescribed by section 3012. If the witnesses 
fail to demand their fees and there is no· other made as to costs in the case, the 
witnesses lose their fees, just as in other civil cases. 

I am of the opinion, therefore, that witness fees under the sections mentioned 
in your letter, are payable on demand by the person who asks the attendance of the 
witness, and if the witness fails to make a demand for payment in advance, there 
is no provisio!1 of law under which he can enforce payment. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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1350. 

ORDIXAXCE PROVIDIXG FOR A BOXD ISSUE FOR IXSTALLATIOX _OF 
PURE WATER SYSTE~I ORDERED BY STATE BOARD OF HEALTH, 
XOT SUBJECT TO REFERENDU::\1 \VHEX BOND ISSUE IS TO CARRY 
OUT AX ORDER OF THE STATE BOARD OF HEALTH. 

TV he11 a city has been ordered by the state board of health to install a pure 
water supply, and the cowzcil, under the approval of the state board, determii!Cs to 
i11stal/ a jiltratio11 pla11t, bonds may be issued for the purpose witho11t submittiug 
the questio11 to a vote of the people. 

An ordi11a11ce for such purpose would be subject to a referendum if the actioa 
of council was with respect to a matter as to whether council could make a choice 
of mea11s; but if council's actio11 was limited to carr:yiug out a specific order of the 
board of health, without makiug a choice of means, the referendum would apply. 

CoLuMnus, OHio, December 31, !914. 

Hox. E. \V. XEWKIRK, City Solicitor, Wooster, Ohio. 
DEAR SIR :-In your letter of November 25th, you request an early opinion on 

the following questions: 

"When a city has been ordered by the state board of health, under 
sections 1249 and 1261, General Code, to install a pure water supply, and 
the city council, under approval of the state board of health determines 
to install a filtration plant, has the city the right under section 1259, of 
the General Code to sell bonds for the purpose without submitting the 
question of issuing bonds to a vote of the people? 

"Also, would the ordinance therefor be subject to referendum vote on 
petition signed by the requisite number of voters?" 

I regret that I was unable to give you an answer by return mail as you re­
quested, but in view of your evident desire for haste I shall state my conclusions 
nry briefly. 

I am clearly of the opinion that under section 1259, General Code, a city may 
issue bonds for the purpose of constructing a filtration plant under an order of the 
state board of health and install a pure water supply without submitting the ques­
tion to a vote of the people. Indeed the section expressly so states. 

I am also of the opinion, on the facts stated by you that the ordinance in 
question would be subject to referendum vote. It is true that section 1259 states 
that "the question of the issuance of such bonds shall not be required to be sub­
mitted to a vote."' However, this section was passed before the municipal initiative 
and referendum provisions were enacted. At that time the intention was to do 
away with the necessity of submission to a vote of the people arising out of the 
existence of certain debt limitations. The legislature did not have it in mind to 
exempt such questions from the operation of requirements like those which have 
been embodied in the municipal initiative and referendum statutes, because at that 
time such requirements were unknown. So that when the purpose and intent of 
the earlier provision is understood, it becomes clear that it is by no means incon­
sistent with the municipal initiative and referendum law, so that the effect of such 
inconsistencies need not be considered. Indeed, legislation which is subject to the 
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referendum is not required to be submitted to a vote of the people in the sense in 
which the term is used in section 1259, because it may be passed and become fully 
effective without such vote unless a referendum is ordered. 

But I do not believe in every case the financial legislation necessary to carry 
out an order of the state board of health is subject to the referendum. It is only 
where, as in the case you submit, the state board of health has merely ordered the 
installation of a pure water supply without specifying the means that shall be used 
to this end; so that some choice in the matter is left· to the legislati\·e power of the 
municipality, that the power to order a referendum exists. In such case the people 
in my judgment, have the same right that the council has, viz., to choose either by 
initiative or referendum the appropriate agency for securing a pure water supply 
and complying with the order of the state board of health. Indeed, were the bonds 
to be issued merely for the general purpose of constructing a waterworks, I 
would hold that the ordinance issuing them would not be subject to a referendum 
at all, but inasmuch as the ordinance goes further. and stipulates that the proceeds 
of the bonds shall be used in the construction of a filtration plant, thus making a 
choice of means, I would be of the opinion, as already stated, that the right to a 
referendum exists. 

1351. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

REGISTRAR OF VITAL STATISTICS SUBJECT TO PROVISIONS OF 
CIVIL SERVICE ACT-IN CLASSIFIED SERVICE-VILLAGE REGIS­
TRARS KOT IX CIVIL SERVICE. 

Local registrars of vital statistics in cities are in the employ of the state and 
are subject to the provisions of the civil service act. They· are i11 the classified 
service and are under the jurisdiction of the state civil service commission. 

Local registrars in village and townships are not subject to the civil service act 
for the reason that the statute makes the village clerks a11d township clerks the 
local registrars in their respective districts. 

CoLUMBUS, OHIO, December 31, 1914. 

The State Civil Service Commission, Columbus, Ohio. 
DEAR SIR :-Under date of December 22, 1914, you inquire: 

"Each city has a registrar of yital statistics who is primarily an employe 
of the city. Vve are informed that this registrar of vital statistics fur~ 
nishes statistical information to the state of Ohio, for which informa­
tion the county in which the city is located pays. Is he in the classified 
service?" 
It appears from the letter of Mr. Keegan, attached, that in many cases the sec~ 

retary of the city board of health, who is in the unclassified service of the city, is 
the local registrar of vital statistics. In other cases an employe of the city board of 
health, who is in the classified service of the city, is the local registrar by appoint­
ment. 



.\ T'l'ORXEY GEXER.\L. 1683 

Section 197, General Code, provides: 

'"A state system of registration of births and deaths is hereby estab­
lished, which ~hall consist of a central bureau of vital statistics and pri­
mary registration districts. The central bureau shall be maintained at the 
capitol of the state. Each city, village and township shall constitute a pri­
mary registration district. The secretary of state shall have charge of such 
system, and general supervision of the central bureau." 

Section 201, General Code, provides : 

""In villages the village clerk and in townships the township clerk shall 
be the local registrar, and in cities the city board of health ·shall appoint 
a local registrar of ,·ita! statistics, and each shall be subject to the rules and 
regulations of the state registrar, the provisions of this chapter and to the 
penalties provided by law. vVith the approval of the state registrar, each 
local registrar shall appoint a deputy who, in case of absence, illness or 
disability of the local registrar, shall act in his stead. Acceptance of such 
appointment shall be in writing and such deputy shall be subject to the 
rules, regulations and provisions governing local registrars."' 

Section 230, General Code, provides in part: 

"Each local registrar shall be entitled to be paid the sum of twenty­
five cents for each birth and each death certificate properly and completely 
made out and registered with him, and correctly copied, and duly returned 
by him to the state registrar; provided, in cities, in which the local regis­
trar receives a fixed salary, in lieu of fees, he shall be entitled to fees 
based upon a sliding scale, according to the population of the last federal 
census, and said local registrar shall be entitled to be paid the following 
fee for each birth and death certificate properly and completely made out 
and registered with him, and correctly copied and duly returned by him to 
the state registrar. * * * * * All amounts payable to registrars under 
provisions of this section shall be paid by the treasurer of the county in 
which the registration districts are located, upon certification by the state 
registrar. * '' * * *" 

By virtue of these sections the state is divided into registration districts, and 
a local registrar provided for each district. These local registrars, as such, are in 
the employ of the state and not of the city, village or township. The bureau of 
,·ita! statistics is in charge of the secretary of state who is a state officer. These 
local registrars are not deputies, assistants, clerks or secretaries of principal execu­
ti,·e officers or boards within the meaning of section 8 of the civil service act. 

The statute makes the village clerks and the township clerks the local. regis­
trars for their respective districts. These clerks hold elective offices and are not 
therefore subject to civil service regulations. 

In cities the city board of health is authorized to appoint the local registrars. 
The statute does not determine who shall be appointed but leaves the appointment 
to the discretion of the board. The board may appoint its secretary, or other 
employe, or it may appoint an outside person. 

The fact" that the present holders of these positions of local registrars are also 
holding positions in the classified or unclassified service of the city, does not alter 
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their status as state employes. They are in fact holding two positions and must 
secure a separate appointment to each. 

As the local registrars of vital statistics in c1ttes are in the employ of the 
state, they are subject to the provisions of the civil service act. They are in the 
classified service and are under the jurisdiction of the state civil service commis­
sion. 

1352. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF TRUSTEES OF JVIIAMI UNIVERSITY-LEGAL TRANSAC~. 
TION OF BUSINESS BY SUCH TRUSTEES. 

But seven members of the board of trustees of Nliami university are required 
to transact business legally. 

Trustees of ll1iami university are not entitled to a per diem compensation, but 
are entitled to actual e.t·penscs incurred as trustees. 

CoLUl\IDUS, Omo, December 31, 1914. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-Under date of January 19, 1914, you submitted to this office for a 

written opinion, the following request: 

"1st. How many members of the board of trustees of the Miam! uni­
versity are required to transact business legally? (See section 4, page 184, 
0. L., Vol. 7, and section 4, page 94, 0. L., Vol. 8.) 

"2nd. Are the trustees of Miami university entitled to per diem compen­
sation and expenses? (See 0. L., 7, page 184, and Vol. 66, page 73.) 

"3rd. In the absence of statutory law or appropriations by the legis­
lature, are they entitled to either compensation or expense actually in­
curred?" 

The original act providing for the establishment of the M-iami university, was 
passed· by the state legislature on February 17, 1809, and is found in the seventh 
volume of Ohio Laws, 184. Said original act has been amended several times and 
the said amendments are found in the following volumes of the Ohio laws: 

8 Ohio Laws, at page 94; 
12 Ohio Laws, at page 83; 
19 Ohio Laws, at page 140; 
20 Ohio Laws, at page 51; 
22 Ohio Laws, at page 68; 
66 Ohio Laws, at page 73. 

In the original enactment, 7 0. L., page 184, section 4 thereof pr~vides as fol-
lows: 

"Be it further enacted, That the said trustees shall have power and 
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authority to elect a president, who shall preside in the said university; and 
also to appoint a secretary, treasurer, collector, professors, tutors, instructors, 
and all such officers and servants in the university, as they shall deem neces­
sary for carrying into effect the design of the institution, and shall have 
authority, from time to time, to establish the name and number, and pre­
scribe the duties of all the officers and servants to be employed in the uni­
versity, except herein otherwise provided, and may empower the president 
or some other member of the corporation, to administer such oaths as they 
shall authorize, for the good government and well ordering of the said uni­
versity: Provided, That 110 business of the corporation shall be transacted 
at any meeting, unless seven of the said trustees shall be present." 

Said act was first amended on February 6, 1810, 8 0. L., page 94, and section 
4 of said act so amending the original act to establish the ::\Iiami university, pro­
vides as follows: 

"Be it further enacted, That the trustees shall meet at the town of 
Hamilton, in the county of Butler, on the first Monday of March next, for 
the purpose of carrying the provisions of this act into operation; any five 
of whom shall have power to tra11sact busiuess, a11d any less llztlllber to ad­
jounz from time to time." 

The three subsequent amendatory acts do not contain any statutory provisions 
which in any wise affect section 4 of the original act, or section 4 of the first 
amendatory act which appears at page 94 of 8 0. L. In other words, these three 
amendatory acts contain provisions which concerned subjects other than those con­
tained in the sections just mentioned. 

The last act entitled an act "to amend the act establishing the :\Iiami uni­
versity, passed February 17, 1809, and of the several acts amendatory thereto," ap­
pears in the sixty-sixth volume of the Ohio Laws, at page 73. It is well a·t this 
point to note the title of this act in that it specifically. say~ that it is an act to amend 
not only the original act establishing the ::\1iami university, passed February 17, 1809, 
but also the several acts amendatory thereto. The last act changes the number of 
trustees constituting the hoard of trustees of the Miami university, and changes 
the method of their appointment by providing that such trustees shall be appointed 
by the governor rather than by the legislature. Section 1 of said act provides as 
follows: 

"Be it enacted by the General Assembly of the state of Ohio, That there 
shall be hereafter twenty-seven trustees of Miami university. Immediately 
after the passage of this act, it shall be the duty of the governor, by and 
with the advice and consent of the senate, to appoint three trustees of said 
university to serve for three years, three trustees to serve for six years, 
and nine trustees to serve for nine years from the first day of ::\larch, 1869; 
who, with the twelve trustees whose terms of service have not yet expired, 
shall constitute the board of trustees of said university. As the terms of 
service of said trustees expire, the persons appointed in their place shall 
hold their offices for the term of nine years, and until their successors are 
appointed and qualified. In all other cases of vacancy, the person appointed 
to fill the same shall hold his scat until the term of the former trustee would 
ha,·e expired, and no longer." 

It is to be noted that section 4 of said act specifically repeals the act passed 
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February 7, 1814, and so much of the act passed February 10, 1824, as regulates 
the appointment of trustees of said university. Nothing is said in the last act con­
cerning the number of trustees that shall constitute a quorum. 

Section 1 of said act quoted is carried into the General Code as section 
7939 in the following language: 

"The government of ~Iiami university shall be vested in twenty-seven 
trustees, to be appointed by the governor by and with the advice and consent 
of the senate. Kine trustees shall be apopinted every third year, for a 
term of nine years, beginning on the first day of ~iarch in the year of 
their appointment. Vacancies in the board of trustees shall be filled for the 
unexpired term in the same manner." 

It is to be noted that section 4 of the original act (7 0. L., page 184) contains 
the specific provision "that no business of the corporation shall be transacted at any 
meeting unless seven of the said trustees shall be present." 

The first act amending the original act (8 0. L., p. 94) was enacted by the 
legislature for the purpose of authorizing the trustees to lay off a town to be called 
Oxford. Such purpose is expressed in section 1 of said act in the following lan­
guage: 

"Be it Cllacted by the Ge11cral Assembly of the State of Ohio, That the 
trustees of the Miami university shall cause a. town to be laid off, on such 
part of the land described in said act, as they may think proper, to be known 
by the name of Oxford; etc." 

Again reverting to section 4 of said last mentioned act, which section is above 
quoted, it is to be noted that said section provides that the trustees shall meet at 
the town of Hamilton, county of Butler, on the first Monday of l\'Iarch next, for· 
the purpose of carr:yi11g the provisiolls of this act into operation, and closes with 
the specific proviso that at'Y five of such trustees shall have power to transact busi­
ness and any less number to adjourn from time to time. By reason of the phrase­
ology contained in the last mentioned section, it is apparent that the quorum therein 
fixed of five members applies only to the specific provision as expressed therein in 
section 1 of said act, to wit, for the purpose of establishing a town to be laid off 
and to be known as the town of Oxford. A, quorum of seven members for the 
transaction of business of the corporation. as provided in the original act (7 0. L., 
p. 184) is for the transaction of the general business of the corporation. The pro­
vision for the transaction of business by five members as provided in section 4 of 
the first amendatory act (8 0. L., page 94) is for a specific purpose as above stated. 
Inasmuch as section 4 of the original act, supra, has never been changed, amended 
or repealed, I am therefore of the opinion, in answer to your first question, that 
seven members of the board of trustees of the 1\Iiami university are required to 
transact business legally. 

I find no statutory provision that warrants the payment of a per diem com pen-. 
sation to the trustees of said Miami university. As to actual expenses, however, 
I am of the opinion that such trustees are entitled to such expenses incurred in per­
forming the duties imposed upon them by the trusteeship. 

Very truly yours, 
Trli!OTHY S. HoGM>, 

Attomey Ge11eral. 
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1353. 

COUXTY BOARD OF EDUCATIOX WITHOUT AUTHORITY TO DI­
RECTLY DISSOLVE RURAL TOWXSHIP SCHOOL DISTRICT AXD 
ATTACH TERRITORY TO VILLAGE DISTRICT. 

Cou11ty boards of educatio11 do 11ot have the Power u11der sectio11 4736, General 
Code, as amended, 104 0. L., 138, to directly dissolve a rural township school dis­
trict and attach the territory; of the same to a village district lying within such rural 
township school district. 

A rural school district, 01· a portiou of the same, may be detached and. at­
tached to an adjace11t district or adjacent districts in the manner discussed in the 
answer to the seco11d qucstiou. 

County boards of educatiou are 110t empo<.vered to transfer territor)' from a11 
established rural township school district to an established village district, and 
thereby leaving the township school district of au area materially less than fifteea 
square miles, but such board must add territory to such tO'lcllship rural district so 
that its area ,,,ill be at least not less than fifteen square miles. 

Cou:Mnt:s, OHio. December 31, 1914. 

HoN. lRVJXc; C.\RPENTEH, Attoruey at Law, Norwalk, Ohio. 
DEAR SIR :-Under date of August 31, 1914, you submitted a communication to 

this department containing three requests for an opinion thereon. as follows: 

"1. Has a county board of education power to dissolve a rural town· 
ship school district and attach the territory of such district to a village dis­
trict lying within such rural township school district? 

"2. If so. what procedure should be followed to effect such transfer? 
"3. Docs section 4736 empower a county board of education to transfer 

territory from an establi~hed rural township school district to an estahli~hed 
\'illage district, leaving the township district of an area materially less than 
fifteen square miles?" 

Section 4735 of the General Code, as amended 104 0. L.. at page 138 thereof, 
provides as follows: 

"The present existing township and special school districts shall consti­
tute rural school districts until changed by the county hoard of education, 
and all officers and members of boards of education of such existing dis­
tricts shall continue to hold and exercise their respective offices and powers 
until their terms <>xpire and until their successors are elected and qualified." 

I assume at the outset that the village school district referred to in your in­
quiry relates to a village district which constitutes part of the county school district 
and is under the control of the county board of education. 

Analyzing said section, it is to be noted that its provision is clear that present 
existing township and special school districts shall constitute rural school districts 
until changed by the county board of education. The word "change" as employed 
therein, does not necessarily mean to abrogate or dissolve such districts, but 
merely means that such districts may be changed only. This view is strengthened 
hy the language employed that such existing township or special school districts 
shall constitute rural school districts; that is to say, they shall continue as rural 
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school districts as they existed at the time of the adoption of said section, and 
shall so continue to exist until such time as the county board of education sees fit 
to change them. It does not seem that the language so employed in said section is 
sufficient to authorize the board of education to dissolve or abrogate such districts. 

Section 4736 of the General Code, as amended 104 0. L., page 138, provides as 
follows: 

"The county board of education shall as soon as possible after or­
ganizing make a survey of its district. The board shall arrange the schools 
according to· topography and population in order that they may be most 
easily accessible to pupils. To this end the county board shall have power 
by resolution at any regular or special meeting to change school district lines 
and transfer territory from one rural or village school district to another. A 
map designating such changes shall be entered on the records of the board 
and a copy of the resolution and map shall be filed with the county auditor. 
Tn changing boundary lines the board may proceed without regard to town­
ship lines and shall provide that adjoining rural districts are as nearly equal 
as possible in property valuation. In no case shall any rural district be 
created containing less than fifteen square miles. In changing boundary lines 
and other work of a like nature the county board shall ask the assistance of 
the county surveyor and the latter is hereby required to give the services of 
his office at the formal request of the county board." 

It is to be noted that this section concerns only the right to change school dis­
trict lines and transfer territory from one rural or village school district to another. 
Such county board can so change the district lines and transfer territory from one 
rural or village school district to another for the purpose of arranging school dis­
tricts according to topography and population, in order that they may be most easily 
accessible to pupils. There is absolutely no mention of the power or authority to 
entirely dissolve or abrogate a school district in said section 4736, supra. The 
methods provided for dissolving rural districts and joining same to other con­
tiguous districts, are provided for in section 4735-1 and 4735-2 of the General Code, 
respectively, as amended in 104 0. L., page 138. Said sections respectively provide 
as follows: 

"Section 4735-1. \Vhen a petition signed by not less than one-fourth of 
the electors residing within the territory constituting a rural school district, 
praying that the rural district be dissolved and joined to a contiguous rural 
or village district, is presented to the board of education of such district; 
or when such board, by a majority vote of the full membership thereof, shall 
decide to submit the question to dissolve and join a contiguous rural or 
village district, the board shall fix the time of holding such election at a 
special or general election. The clerk of the board of such district shall 
notify the deputy state supervisors of elections, of the date of such election 
and the purposes thereof, and such deputy state supervisors shall provide 
therefor. The clerk of the board of education shall post notices thereof in 
given p~blic places within the district. The result shall be determined by 
a majority vote of such electors. 

"Section 4735-2. The legal title of the property of the rural school dis­
trict, in case such rural district is dissolved and joined to a rural or village 
district as provided in section 4735-1, shall become vested in the board of 
education of the rural or village school district to which such distnct is 
joined. The school fund of such dissolved rural district shall become a part 
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of the fund of the rural or village school district which it voted to join. The 
dissolution of such district shall not be complete until the board of educa­
tion of the district has provided for the payment of any indebtedness that 
may exist." 

Therefore, in answer to your question, I am of the opinion that a county board 
of education has not the power to dissolve a rural township school district and at­
tach the territory of the same to a village district lying within such rural township 
school district, but that such dissolution must be accomplished in the manner pro­
vided for in sections 4735-1 and 4735-2. This answer to your first question, also 
answers your second. However, a rural school district, or a portion of the same 
may be detached and attached to an adjacent district or adjacent districts in the 
,manner hereinafter discussed. 

Now answering specifically your third question, it is not necessary to further 
analyze said section 4736, supra. All the powers vested in and that may be exer­
cised by a county board of education, are subject to the limitation that in no case 
shall any rural district be created containing less than fifteen square miles. 

As heretofore pointed out, the county board of education can make a survey 
of its district, arrange the schools according to topography and population in order 
that they may be most easily accessible to pupils, change school district lines and 
transfer territory from one rural or village school district to another; may proceed 
without regard to township lines, shall provide that adjoining rural disticts are as 
nearly equal as possible in property valuation, and may ask the assistance of the 
county surveyor by formal request, in doing same. 

It is clear under section 4735, supra, that present existing township and special 
school districts shall constitute rural school districts until changed by the county 
board of education. It is also clear under section 4736 that a county board of edu­
cation can take territory from an existing district of less than fifteen square miles, 
and attach it to an adjacent district, thereby making the district to which such terri­
tory is attached, of larger area than fifteen square miles; but in order to avoid 
leaving the other remaining district less than fifteen square miles, it then seems to 
devolve upon such county board to add to the latter district sufficient territory from 
one or more adjacent rural districts so as not to leave the latter less than fifteen 
square miles. Or, if this is not done, to add such latter or remaining district to an 
adjacent rural district or adjacent rural ·districts, so as to avoid said limitation 
contained in said section 4736, supra. However, if such county board has the 
power to take part of a district in changing rural district lines, why, therefore, 
cannot it take all of the territory so long as such heretofore mentioned limitation 
is avoided? In fact, the only way in most instances that a county board can exer­
cise its powers as enumerated in said section 4736, supra, and also avoid the limi­
tation as therein enumerated, it is absolutely necessary to work out the readjust­
ment of rural district lines in some such manner as hereby pointed out. 

Therefore, in direct answer to your third question, it is my judgment that a 
county board of education cannot transfer territory from an established rural town­
ship school district to an established village district, thereby leaving the township 
district of an area materially less than fifteen square miles, but that such county 
board must further readjust rural district lines and add territory to the resulting 
township district so as to make this district of an area of not less than fifteen 
square miles, when territory is so transferred from such township rural district to 
an established village district. 

Yours very truly, 
TIMOT.HY s. HOGAN, 

Attorney General. 
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1354. 

COUNTY COMMISSIONERS MUST PROVIDE SUIT ABLE CASES FOR 
SAFE KEEPIKG AKD PRESERVATION OF BOOKS-ALSO FURNISH 
NECESSARY STATIONERY TO PROBATE JUDGE. 

Under section 1583, Ge11eral Code, it is incumbent upon the county commissioners 
to provide suitable cases for the safe keeping and preservation of the books and 
also to furnish such blank books, blanks and stationery as the probate judge re­
quires in the discharge of his official duties. 

Under section 1595, General Code, it is the duty of the county commissioners 
to furnish blank books for keepi11g the records euumerated in section 1594, Geueral 
Code. 

CoLUMBUS, 0Hro, December 31, 1914. 

HoN. WruLIAM MOFFETT, Probate Judge, Carrollton, Ohio. 
DEAR SIR :-Under date of December 10, 1914, you submitted a request to this 

department as follows: 

"The commissioners of Carroll county passed a resolution and placed 
same upon their journal, requiring any county official before purchasing 
any stationery or blanks for his particular office to first obtain a requisition 
from them in writing, signed by at least two of their number so to do. 

"What I want to know is, if such a resolution is binding on me as 
probate judge, or can I proceed and purchase the necessary stationery, 
blanks, etc., for my office without obtaining such requisition and bind the 
county for payments?" 

Replying thereto, section 1583 of the General Code, provides as follows: 

"A probate court is established in each county which shall be held at the 
county seat. Such court shall be held in an office furnished by the county 
commissioners, in which the books, records and papers pertaining to the 
court shall be deposited and safely kept by the judge thereof. The com­
missioners shall provide suitable cases for the safe keeping and preservation 
of the books and papers of the court, and furnish such blank books, blanks 
and stationery as the probate judge requires in the discharge of official 
duties." 

Section 1594 provides what books shall be kept by the probate court. Section 
1595 of the General Code provides that county commissioners shall furnish certain 
blank books, etc., as follows: 

"To eaci) record required by the preceding section, an index shall be at­
tached securely bound in the volume. Each index shall be kept up with the 
entries therein and refer to such entries alphabetically by the names of the 
parties or persons in which originally entered, indexing the page of the book 
where the entry is made. On the order of the probate judge, blank books 
for such records and indexes shall be furnished ·by the county commissioners 
at the expense. of the county." · 

By virtue of sec~ion 1583, supra, it is incumbent upon the county commissioners 
to provide suitable cases for the safe keeping and preservation of the books and 
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also to furnish such blank books, blanks and stationery as the probate judge re­
quires in the discharge of his official duties. 

Under section 1595, supra, it is clearly the duty of the county commissioners 
to furnish blank books for keeping the records enumerated in section 1594, to­
gether ·with proper indexes. While it is the mandatory duty of the commissioners 
to furnish such books, papers, blanks, stationery, etc., as specified in said sections, 
nevertheless the method or manner of furnishing the same, I take it, is left to the 
discretion of the county commissioners. The commissioners may desire to main­
tain a check upon expenditures, as a matter of business policy, and inasmuch as it 
is their duty to furnish such books, blanks and papers, I can see no objection to 
their adopting such methods as will enable them to better maintain such check as a 
matter of business. 

Therefore, in direct answer to your inquiry, I am of the opinion that the county 
commissioners can legally adopt such resolution as stated in your letter of inquiry, 
and that the same is binding on you as the probate judge of your county. 

1355. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 

WHEN A SCHOOL MAY BE SUSPENDED BECAUSE THE AVERAGE 
DAILY ATTENDANCE DURING THE PRECEDING YEAR WAS LESS 
THAN TWELVE. 

When a school has been SIISP?nded because the average daily attendance during 
the preceding :year was less than twelve, in accorda11ce with secti01i 7730, General 
Code, as amended, 104 0. L., 139, and the territory comprising said district has been 
a11nexed to a contiguous district, then the board of education would be compelled to 
furnish conveya11ce or transportation to such pupils in accordance with the provi­
sions of section 7731, and such board will be required to tmnsport or furnish COII­

veyance only to those pupils residing in such suspended district who live more than 
two miles from the school to which they are assigued. 

CoLUMBUS, OHIO, December 31, 1914. 

HoN. ALLEN THURMAN vVrLLIAMSON, Prosecutiug Attome:y, Marietta, Ohio. 
DEAR SIR :-Under date of December 23, 1914, you request of me an official opin­

ion, as follows: 

"1. Under section 7730 and 7731, General Code, where a school has 
been suspended because the average daily attendance during the preceding 
school year was less than twelve, and the territory comprising said district 
has been annexed to contiguous districts, is the board of education com­
pelled to transport all pupils within the suspended district regardless of the 
distance they may reside from the school to which they are assigned, or is 
the board required to transport only those pupils residing in such suspended 
district where they live more than two miles from the school to which 
they are assigned?" 

Replying thereto, section 7730, of the General Code, as amended, 104 0. L., 
page 139, provides as follows: 
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''The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village school district may provide and 
in such rural school districts shall provide for the conveyance of the pupils 
attending such schools to a public school in the rural or village district, or 
to a public school in another district. \Vhen the average daily attendance 
of any school for the preceding year has been below twelve, such school 
shall be suspended and the pupils transferred to such other school or schools · 
as the local board may direct. No school of any rural district shail be 
suspended or abolished until after sixty days' notice has been given by the 
school board of such district. Such notice shall be posted in five conspicu­
ous places within such village or rural school district." 

Section 7731, of the General Code, as amended, 104 0. L., page 140, provides 
as follows: 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school the board of education shall provide 
transportation for such pupils to and from such school. The transporta­
tion for pupils living less than two miles from the school house, by the 
most direct public highway shall be optional with the board of education. 
When transportation of pupils is provided, the conveyance ·must pass with­
in one-half mile of the respective residence of all pupils, except when such 
residences are situated more than one-half mile from the public road. 
vVhen local boards of education neglect or refuse to provide transporta­
tion for pupils, the county board of education shall provide such trans­
portation and the cost thereof shall be charged against the local school dis­
trict.'' 

Analyzing said sections, I find in the first part of section 7730 that the board of 
education of any rural or village school district may suspend any or all schools, in 
such village or rural school district. Immediately following said provision, I find 
the further provision that upon such suspension the board in such village school 
district may provide and such rural school district shall provide for the convey­
ance of pupils attending such schools to a public school in the rural or village dis­
trict, or to a public school in another district. Following these provisions, there 
then follows a further provision to the effect that when the average daily attend­
ance of any school for the preceding year has been below twelve, such school shall 
be suspended and the pupils transferred to such other school or schools as the board 
may direct. 

There is no reference in said section relating to or requiring conveyance when 
a school is suspended, because the average daily attendance of any school for the 
preceding year has been below twelve. The provisions as to conveyance in said sec­
tion relates only to the occasion when the schools are suspended by the board of 
education. · 

Said section 7731 provides in effect that in all rural or village school districts, 
where pupils live more than two miles from the nearest school, t.he board of edu­
cation shall provide transportation for such pupils to and from such schools, and 
that transportation for pupils living less than two miles from the school house by 
the most direct public highway, shall be optional with the board of education. It 
would seem to follow, therefore, that when a school has been suspended because 
the average daily attendance during the preceding year was less than twelve, and 
the territory comprising said district has been annexed to a contiguous district, then 
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the board of educatimi would be compelled to furnish com·eyance or transportation 
to such pupils in accordance with the provision laid down in section 7731, supra. 
That is to say, such board would be required to transport or furnish conveyance 
only to those pupils residing in such suspended district who live more than two 
miles from the school to which they are assigned. 

1356. 

Yours very truly, 
TIMOTHY S. HoGA~, 

Attorney General. 

REPEAL OF SPECIAL ASSESS::\IE::\T LEGISLATIO::\ FOR DIPROVE­
MENT OF STREETS-UNLAWFUL TO USE MONEYS DERIVED 
FROM SALE OF BONDS FOR SUCH Il\1PROVDIENT. 

The repeal of the special assessment legislation for the improvemeut of a street 
malles it tmlawful to use moneys derived from the sale of bonds for the city's share 
of such improveme11t, if the same have been issued under section 3821, General 
Code, and not if the same have been issued u11der section 3939, Geucral Code. 

CoLUMBUS, OHIO, December 31, 1914. 

HoN. C. T. THOMAS, City Solicitor, Troy, Ohio. 
DEAR SIR :-Under date of December 18th, you requested my opinion upon the 

following question: 

"In August, 1912, a resolution, based on plans and specifications on file 
and approved, was offered in council, to pave Simpson street with concrete. 
Notice was given the property owners that this street was so to be con­
structed of concrete, and resolution was published. No objections were 
filed or claims made for damages. After the proper time had elapsed an 
ordinance was passed to proceed with the improvement, and bonds sold to 
pay the city's share of the cost, and those funds deposited to the credit of 
this fund. 

"For several reasons the construction of the street has been delayed to 
this time and now a new council has been elected. 

"It is now proposed to repeal all the legislation for the construction of this 
street; start in with new resolution and new ordinance, and pave the street 
with another material. There is no doubt of the right to repeal all the 
legislation of the former council, but the question now comes up, can the 
director of public service give an onler, and can the city auditor issue war­
rant for the payment of the construction of pavement on the same street, 
but of different material than that which the bonds were sold to build? 

"The bond ordinance recites, among other things, the purpose of the 
issue and sale of the bonds, and the proceeds shall be used for no other 
purpose. Does the repeal of the legislation to build a concrete street, by 
implication, repeal and annul the right to use this fund for the construction 
of pavement on the same street but of a different material?" 

I am afraid I cannot give you a very positive answer to this question. Had 
the outstanding bonds been issued in anticipation of the collection of special as-
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sessments, the answer would be clear. In that event, I would be of the opinion 
that the repeal of all of the legislation looking toward· the improvement would 
make it unlawful to use the proceeds of the bonds for the purpose of another 
improvement of the same slreet, and the only thing which could be done with 
such proceeds would be to pay them into the sinking fund where they should be 
made to accumulate in order to retire the bonds as they might fall due. 

But the power of a municipal corporation to issue bonds to pay its proportion 
of the total cost of a given improvement is not so intimately connected with the 
legislation made necessary by the intention to assess the remainder upon the abut­
ting property. A city may, if it desires, pay the entire cost of paving a street by 
general tax levy, and issue bonds therefor. In that event, various measures and 
ordinances necessary to complete a valid assessment need not be enacted at all. 
The bond ordinance in such a case may be the initial one. ·(Trust Company vs. 
Cleveland, 1 N. P. n. s., 493.) 

Even when the impro.vement of a street by special assessments is contemplated, 
provision for the payment of the proportion of the cost of· the expense thereof, 
which the city intends to assume, may be made by the issuance of bonds under 
section 3939, General Code, by a separate and independent proceeding. It was held 
in the sixth paragraph of the syllabus in Heffner vs. The City of Toledo, 75 0. S., 
413, that under section 2835, Revised Statutes (now section 3939, General Code), the 
council of the city may by a resolution or ordinance, passed by the affirmative vote 
of iwt less than two-thirds of the members elected or appointed thereto, provide 
for the issuing of bonds to pay the city's part of the cost of a specific improve­
ment before the passage of a resolution declaring the necessity for the improve­
ment. The court, in the syllabus and in the opinion in the case cited, seems to dis­
tinguish between the nature of the power granted under section 3821, General 
Code, to "issue and sell bonds * * * to pay the corporation's part of any such 

* * special assessment and improvement," and the general power of borrowing 
money, possessed under the Longworth act, section 3939, et seq., General Code. 
In fact, the distinction seems to be drawn so as to be directly in point in deter­
mining the answer to your question. As stated by Summers, ]., at page 430: 

"If this (referring to what is now section 3821, General Code,) was 
the only authority to issue bonds for this purpose, it might be that there 
was power only to meet the city's part of the cost * * and, as the latter 
could not be made until an ordinance to proceed with the improvement had 
been passed, that counsel's contention is sound that is a prerequisite to the 
issuing of the bonds. But, as has been shown, the authority already ex­
isted in the Longworth law, and the provision in section 53 is not to be 
construed as limiting the power conferred by the Longworth law, but as a 
grant of additional power. Attention to the provisions of the Longworth 
law will disclose that, as there conferred, the power was not limited to the 
issuing of bonds to pay the city's part of the cost of improvements that had 
been provided for by ordinance, but might be exercised when they were 
merely contemplated. It was not necessary that a resolution should have 
been passed declaring the intention to make the improvement, but the 
statement in the ordinance providing for the bonds, that they were to be 
issued for a specific purpose, was sufficient evidence of the intention." 

Accordingly, I am of the opinion that if the bonds, of which you speak, were 
issued under section 3821, General Code, the power to issue them depends upon the 
existence of legislation looking toward an assessment, so that the repeal of such leg­
islation would impliedly work a repeal cif the ordinance issuing the bonds, in so far 
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as the same constitutes authority to use the bonds for the purpose for which issued; 
and that in such event the proceeds of the bonds would have to be paid into the 
sinking fund, in the manner already described; but if the bonds were issued under 
section 3939, General Code, the repeal of the assessment legislation would m no­
wise affect the status of the proceeds of the bonds issued and sold thereunder, 
and the fund could be maintained intact until subsequent legislation looking toward 
an assessment had been perfected and the proceeds applied to the payment of the 
city's portion of the total cost of the improvement when made. 

The proceedings of the council will readily show, I think, whether or not the 
bonds were issued under section 3821 or under section 3939, General Co<le. 

1357. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

Al\JEXD:\IE.l\'T TO ARTICLES OF IXCORPORATIOX OF ABSTRACTING 
C0:\1PANIES IN ORDER TO FORM TITLE GUARANTEEING AXD 
TRUST COMPANJES-SUCH AMENDMENT NOT PERMISSIBLE­
RULE. 

I uasmuch as many title guarautee aud trust companies lzave become such by 
amendment to the articles of i11corporation of abstractiug companies, the same rule 
should be followed in the future although techuically such an amendment is not 
permissibl c. 

CoLUMBUS, OHIO, December 31, 1914. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR SIR:-You have verbally resubmitted to me the question considered by me 

in my opinion to you under date of June 26, 1914. The question is as follows: 

":\fay a corporation -organized with original power to promote the pur­
pose ·of searching land titles and land and other records; preparing, pro­
curing and furnishing abstracts and certificates of title to real property; 
preparing, procuring and furnishing abstracts and certificates of title to 
bonds, mortgages and other evidences of indebtedness and affecting invest­
ments in the same; purchasing and owning real estate as a place for carry­
ing on its business, and doing any and all things necessary or incidental to 
such business' by amendment to its articles of incorporation acquired 
power to guarantee titles?" 

In the former opinion referred to I gave a negative answer to this question. 
As the opinion itself discloses I then considered and still consider the question to 
be a very doubtful one. Nevertheless, upon a careful reconsideration of the ques­
tion as an abstract proposition of Jaw, I incline to the same view which I expressed 
in the other opinion. 

However, other considerations have been suggested to me which make the ulti­
mate question to be decided somewhat different from the one which was then con­
siderecl. It appears that section 9850, of the General Code, which was interpreted 
in the former opinion, and which defines the powers of a title guarantee and trust 
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company, was passed in 1902, prior to which date, of course, there were no com­
panies of this class in Ohio. At that time there were in existence companies or­
ganized as abstracting corporations under charters similar to that considered by me 
in the former opinion. These companies, of which there were not many in the 
state, were permitted, without question, to acquire the newly created franchise by 
amendment to their several articles of incorporation. In this way, a majority, if 
not all of the title guarantee and trust companies now doing business in this state 
acquired their present charter powers. 

It is true, as a general rule, that when the law is plain, an erroneous official 
interpretation thereof by administrative officers whose duty it is to apply it will 
not be binding upon the courts nor even upon the successors of such administra­
tive officers; but where the question is doubtful, as it is in this case, facts like those 
which I have stated are entitled to some weight even in a court, and in my judg­
ment should be given great and determining weight from the administrative point 
of view. To deny to the particular company which now seeks to amend its articles 
of incorporation in the manner referred. to, the privilege of doing what other com­
panies in a similar situation have been permitted to do, would be to impose a hard­
ship upon that company which could scarcely be justified unless the former admin­
istrative rulings had been clearly and palpably erroneous. Moreova-, while it is 
quite proper from the viewpoint of the state, which would have the right to ques­
tion the exercise of ultra vires powers, for the secretary of state to decline to file 
articles of incorporation or an amendment therto which attempted to confer powers 
greater than those authorized by statute to be conferred upon a given corporation, 
·yet it must be admitted that the issuance by the secretary of state of a certificate of 
incorporaion or amendment confers but the color of authority upon the corpora­
tion; sci that if the exercise of a g_iven franchise is properly questioned either by 
action brought in the interest of the dissenting stockholders or on the relation of the 
attorney general in proceedings in quo warranto, the validity of the charter as a 
whole or the amendment thereto may be determined by the courts notwithstanding 
the issuance of your certificate. 

These considerations then bring me to the conclusion that in a case like this 
where other corporations have been permitted without question to do that which 
the particular corporation now desires to do, and the question is doubtful, the ulti­
mate decision should be left to the courts or to the legislature; and while courts 
might be called upon to act by proceedings in mandamus to compel the secretary of 
state to issue a certificate as well as by proceedings in quo warranto or by action 
of dissenting stockholders, yet the administrative officers of the state would be 
justified morally and legally in following the procedure laid down by the previous 
action of the state officers in similar cases. 

I am, therefore, of the opinion that the certificate of amendment presented to 
you, and upon which my opinion of June 26, 1914, was rendered, should be filed in 
your office notwithstanding that I incline, as already stated, to adhere to the tech­
nical view of the law expressed in that opinion. The case affords an instance 
wherein substantial justice is to be preferred to the observance of the technical­
ities. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 
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1358. 

\YHEX A COH.POR.\TIOX GOIXG OCT OF BL"SIXESS IS :XOT LI.\BLE 
FOR EXCISE TAX. 

Au express COIII,hallJ,', which goes out of busiuess 011 mid11ight of !u11e 30th i11 a 
given year is 11ot liable for excise taxes 011 the basis of its report of gross rcreip'J 
for the year cudiug 011 that date. 

Cou:~rncs, Omo, December 31, 1914. 

Tax Commissiou of Ohio, Columbus, Ohio. 

GE:\TLEliiEN :-I beg to acknowledge receipt of your letter of December 14th 
requesting my opinion upon the following facts: 

"The United States Express Company within the time limited hy section 
5449, General Code, filed with the commission a statement of its property 
and business in this state and elsewhere, setting forth various items specified 
in section 5450, General Code. That is to :,ay, among other things the state­
ment filed by the company exhibited the value of the property in Ohio as 
of the thirtieth clay of June, 1914, and the company's gross receipts from 
intrastate business in Ohio for the year ending on said date. 

"The company's report, however, (or else an in formal statement made 
by the company to the commission) advised the commission that the com­
pany went out of business at midnight on the thirtieth of June, and that 
since that date up to the time of filing the report, tl1e company had clone no 
business in Ohio or elsewhere, and did not intend to carry on the express 
business in the future at all. · 

"Thereupon in September the commission assessed the value of the 
property of the company on the basis of the statement above referred to, 
and about the same elate ascertained and determined from said state­
ment the gross intrastate receipts of the company for bu,incss done fur 
the year ending on the thirtieth Jay of June a' authorized and required 
seemingly by section 5477, General Code. Theret1pon on or about the first 
:\!onday of October the commission certified its determinatio!1 to the auditor 
of state, and in due course of events the auditor of state computed 2% 
taxes upon the amount so determined and C('rtif1ecl the same for collection 
to the treasurer of state. 

"The company admits the propriety of assessing its property as that 
of an express company on the ba,is of the statement above referred to, 
and its obligation to make the report which it did make for the purpose of 
such assessment, hut claim; that it is not liable for any exci'e taxes for 
this year becau!ie it ceased to do business at midnight on the thirtieth of 
June, 1914, has not clone business in the state since that date, and ha' gone 
out of business altogether. 

"f s the exci'e tax properly charged against the company on the facts 
stated and what should be the commission's cour<e in the matter?:' 

I may say hy way of preface to the discus~ion of the main question that the 
company was, as it concecles, certainly under obligation to make the report in ques­
tion; and that the commission certain!~· hacl the right, and it was its cluty to assess 
its property as that of an express company for simple taxation upon the various 
duplicates for the year 1914-1915. 

20-Yol. II-A. G. 
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Express companies, together with telephone and telegraph companies are placed 
in a class by themselves for the purpose of making reports to the tax commission. 
Other public utilities, except sleeping car, freight line and equipment companies 
are required to make two reports to the commission, one relating to property and 
the other relating to receipts or earnings; the property report being used as the 
basis of the property assessment and the receipts or earnings report being used 
as the basis of the determination of the excise tax. Express, telephone and tele­
graph companies, however, are authorized and required by law to combine these two 
reports in one, and with respect to express companies at least some of the facts 
which are used by the commission in ascertaining property valuations are also 
used in determining the basis of the excise tax, for section 5450, prescribing the 
form of the report, requires express companies to report not only an inventory of 
their real and personal property within and outside of Ohio, a statement of the 
market value of their shares of stock and the amount of their bonded indebtedness, 
but also the gross intrastate receipts in Ohio and the gross receipts from whatever 
source of each office in the state. The receipts are used in making the apportion­
ment of the property valuation in the following manner: The value of all the 
property of the company is divided between Ohio and the rest of the world, so to 
speak, upon the basis of the length of line;; of rail and water routes over which the 
company did business on the thirtieth day of June, in Ohio as compared with the 
total length of such routes everywhere; but the basis of apportionment of this 
value in Ohio among the various taxing districts therein is the relative amounts of 
the receipts of the offices of the company in Ohio. (Section 5457, General Code.) 

It is true that no use in arriving at property valuations or apportionment can 
be made of the gross i11trastate receipts as such. So that the company might, to be 
perfectly consistent, have insisted upon the right to 01~1it from its statement a report 
of such receipts as are required generally by paragraph 15 of section 5450, General 
Code. But this consideration is immaterial and the fact that the company actually 
reported its gross intrastate receipts does not in the view which I take of the case 
estop it from disclaiming liabiJ.ity for excise taxation; while on the other hand the 
fact that there was but a single report or statement to be made, and that statement 
was required of all companies subject to the obligation to report for any purpose 
whatever, affords, to my mind, a sufficient reason for the company's action in in­
cluding in its report or statement the amount of its gross intrastate receipts. 

The report then being properly made and before the commission, together with 
the information therein, or otherwise conveyed to the commission, that the company 
went out of business at midnight on the thirtieth day of ]Utle, what were the pow­
ers and duties of the commission in the first instance with respect to the ascer­
tainment of the gross receipts of the company for the year ending on that date, 
and the certification thereof to the auditor of state? 

This inquiry requires consideration of the fundamental nature of the excise 
tax and the identification of the exact subject of that tax. 

On their face the sections providing for the exaction of the excise tax bear 
evidence which is material in the solution of these questions. 

Section 5485 describes the tax which is to be charged for collection upon the 
basis of the gross receipts of an express company for a year ending on the thirtieth 
day of June as "an excise tax for the privilege of carrying on its intrastate busi­
ness." 

So that it is apparent that the receipts themselves are not taxed as property, 
but are merely used as the basis of the tax upon a privilege. The privilege is that 
of carrying on a certain kind of business in the state. :t\ ow at this point a sharp 
distinction must be made I think between occupation income taxes on the one hand 
and privilege taxes on the other hand. An occupation income tax is laid upon re-
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ceipts of persons pursuing the occupation as such, and upon the theory that the con­
duct of the occupation is a natural right and is not controlled as such by the legis­
lative power; privilege taxes are essentially license taxes. (Cooley on Taxation, 
Vol. 1, p. 31.) 

As said in Bank vs. Apthorp, 12 :\lass., 252, when a tax is laid upon a privilege 
the legislature has in effect "assumed a right to sell" the privilege at a reasonable 
price. (See Southern Gum Co. vs. Laylin, 66 0. S., 576.) 

The fact that a privilege tax assumes the form of an excise rather than a 
license does not change its fundamental nature. The effect is the same. Ordi­
narily a license fee is exacted as a condition precedent to the doing of the thing in 
the future, but this is not necessarily the case. It may be conceded that the privi­
lege may be taxed after its exercise if the law will bear that interpretation, or that 
the privilege may be valued and taxed as a thing in being on a certain day, subject 
to indefinite prolongation rather than as the privilege of doing the thing contem­
plated for any definite period of time, as a year. 

But when the privilege tax assumes the form of an excise it is manifest that 
it must be based upon past receipts, income or other ascertainable facts. So that 
the mere fact that such is" the case does not establish the conclusion that the privi­
lege is taxed after its exercise rather than as a condition precedent to its continued 
exercise. 

There arc other sections of the related statutes which seem to indicate that the 
subject of taxation in this case is the privilege of doing business in the future 
rather than the already exercised privilege of doing business in the past. I refer 
generally, without quoting them, to sections 5509 and 5512, General Code, which 
provide for the cancellation of articles of incorporation of incorporated public util­
ities, and for injunction to restrain doing business on the part either of incorporated 
or unincorporated public utilities, as means for enforcing compliance with the tax­
ation laws. But these sections to my mind arc not conclusive because they afford 
remedies for the violation of other provisions of the act which relate to -property 
taxation as well as for the enforcement of those provisions which relate to excise 
taxation. 

The most satisfying test, I think, for determining whether the privilege taxed, 
is that of continuing in business or that of connecting business already tramactecl, 
is afforded by the legislative history of the act rather than by anything fully appar­
ent on the face thereof. If when the law went into effect it required a report of 
gross receipts for the past year on the basis of which a tax was then immediately 
to be laid, a strong presumption would be afforded to the effect that the subject of 
the tax was intended to be the privilege of conducting the business for the suc­
ceeding year. If, on the other hand, when the law was enacted its effect was 
postponed so as not to require the making of a report and the payment of taxes, 
based upon the receipts reported, until after the expiration of a year from the elate 
when the act became effective, then a contrary presumption would be suggested. 
For it is at least not reasonable to assume that the legislature would in the first in­
stance declare that to have been a privilege and tax it as such, which had been 
exercised without any idea of privilege. That is to say, if at a given time an ex­
press company had been doing business in this state for a period of one year, say, 
and if prior to the expiration of that year the legislature declared that the express 
business in this state constituted a privilege, and imposed a tax upon it as such, 
based upon receipts for the past year, a constitutional question would be sug­
gested as to whether or not that could be taxed as a privilege which has been 
exercised as a matter of common right. 

The present tax upon the privilege of carrying on intrastate express business 
in Ohio was enacted in 1911, 102 0. L., 224. It became effective on or about the 
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first of June, 1911, and required, as has been stated, reports to be made on the first 
of August "annually" of the business done for the year ending on the thirtieth 
day of June next preceding. That is to say, standing by itself, this law was passed 
and became effective near the end of the "year ending on the thirtieth day of 
June" and required that in that year there be reported gross receipts upon the 
basis of which a tax for the privilege of doing business was to be assessed. If 
this law, standing by itself, were to be interpreted as declaring that the express 
business done ~uring the year then about to end was a privilege, and if there had 
been no prior law of a similar nature, then the fundamental and constitutional 
question above referred to would immediately arise. 

But the law of 1911 was a mere revision of the preceding law of 1910, 101 0. 
L., 399, known as the "Langdon law." This act was passed May 10, 1910, and 
went into effect by its own terms on July 1st, 1910. 

Section 47 of that act, 101 0. L., 409, provides that 

"Each public utility except railroad companies doing business m this 
state shall, annually, on or before the Jirst day of August * * * make 
and file with the commission a statement '~ ':' '~.". 

Set:tion 49 of the same act provided as follows: 

"In the case of express companies, such statement shall also contain 
the entire receipts, including all sums earned or charged, whether actually 
received or not, for business done within this state, giving the name of the 
office, for the year then next preceding the first day of ::\fay, for and on 
account of such company including its proportion of gross receipts for 
business done by such company within this state in connect!on with other 
companies, excluding therefrom all receipts derived wholly from inter­
state business or business done for the federal government. * *" 

The sections of the act of 1910 corresponding_ to those of the General Code 
with respect to the determination by the commission in the month of September, 
the certification by it of its determination to the auditor of state, the computation by 
that official of the amount of the tax, etc., were Stlbstantially the same as those of 
the present law, and section 63 of the act of 1910 characterizes the nature of the 
tax in the same words as are now used in section 5485, General Code. 

\Vithout going into a detailed statement of the legislative history it may be 
sufficient at this time to state that the act of 1910 may be regarded as the first tax 
ever imposed upon the particular privilege in question. Prior to that time there had 
been an excise tax on express companies, but the same was based upon the entire 
receipts from business done in Ohio without any deductions, and presumably the 
privilege, whether anticipatory or not, was that of doing business in Ohio generally 
as distinguished from doing an intrastate business in this state. 

The interesting p-oint which is disclosed by comparison of the law of 1910 
with that of 1911 is that under the former the year in question began on the first 
of ::\Jay, while in the latter the year ended on the thirtieth of June. \\'hile this 
point may be material, I do not rely on it in support of the conclusion at which T 
have arrived. 

It is clear that the law of 1910, considered as an initial act, so to speak, re·· 
quired that about a month after it should take effect, viz., July 1st, 1910, a report 
should be made by each express company of its btl'iiness done during the year end­
ing 011 the precedi11g thirtieth of April, and that 011 the basis of such a report a tax 
should be assessed upon a privilege. If the privilege thus referred to was the privi-
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lege of doing business during the year ending on April 30, 1910, then the effect 
of th"e law was to declare that to be a privilege which presumably had not been 
so regarded in the eye of the Jaw at the time it was exercised, and to tax it as 
such. If, howe\·er, the opposite interpretation of the nature of the privilege be 
followed, then the receipts for the previous year were merely used to determine the 
value, so to speak, of the privilege of doing a like lmsiness during the following year, 
so that in such event the tax would not he laid on a privilege which was not in 
existence at the time it was exercised. 

These facts make applicable the decision of the supreme court of this state in 
the case of Express Co. vs. State, 55 0. S., 69. This case is interesting for more 
than one reason. In the first place it shows the history of excise taxes upon ex­
press companies which preceded that of 1910; so that even if the act of 1910 be 
not regarded as initial legislation on the ground that the privilege· of doing an 
intrastate business had been previously included in the wider privilege of doing 
business generally, yet when the legislative history is traced a step further back, 
the same situation is encountered, and it 'is discovered that it became the subject 
of a claim of right under the constitution. 

The case in question involved the constitutionality of the act of ~fay 14, 1894, 
91 0. L., 237, imposing an exci'e tax on the privilege of carrying on the express 
business in Ohio. It directed that between the first and thirty-first days of ~lay 
in each year (which would include the year 1894) every express company doing 
business in the state should make a report to the auditor of state of its business 
"for the preceding year." It then became the duty of the auditor of state "to charge 
and collect from each express company ~, * a sum in the nature of an excise 
tax to be computed by taking two per cent. of the * * gross receipts of such 
company for business done within the state of Ohio for the year next preceding 
the first day of May." 

The express company resisted an action brought hy the state against it to re­
cover the excise tax and penalty assessed in the year 1894, principally upon con­
stitutional grounds, but also on the following ground stated in the brief of counsel 
for the company in the supreme court (page 72) : 

"The act (which was passed ::\lay 14, 1894,) should not be construed, 
and cannot constitutionally be construed, as authorizing an assessment on 
the gross receipts for the year ending ::\lay 1, 1894; any year which had 
only expired before the act was passed. Bermier vs. Becker, 37 0. S., 72. 
Brexel vs. Commonwealth, 46 Pa. St., 31." 

In answer to this contention, Burket, ]., says in his opinion at page 81 : 

"The tax is not laid on the gross receipts for the year 1894, but those 
receipts are taken as the standard by which to determine the amount of 
the excise tax to be paid for the privilege of doing business in the state for 
the year 1895." 

\\'hile this part of the opinion was not carried into the syllabus it was neces­
sary to a decision of the case, and constitutes, in my mind, an authority directly in 
point on the question which you submit. 

Answering generally, then, I am of the opinion that the privilege of doing an 
intrastate expre's business in Ohio, which is subject to taxation under the statutes 
above referred to, is the privilege of doing business in the future and not the 
privilege of having done the business during the year for which the receipts are 
reported. 
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Applied to the facts stated by you, this conclusion makes necessary the further 
conclusion that the United States Express Company is not liable for any tax based 
upon the gross receipts reported by it. I do not find it necessary, in answering the 
specific question, to determine when or as of what date the privilege starts, save to 
hold that it must be exercised after June 30th of a given year. That is to say, I 
do not find it necessary to determine whether, if the company had done business 
for a few days after June 30th, but had gone out of business on the date on which 
the report was required to be filed, viz., the first of August, it would have been 
\iable for the tax. I incline, however, to the view, without officially stating it as 
such, that the division point is the thirtieth day of June; so that if a company con­
tinues in business after the thirtieth day of June it is exercising the privilege and 
is liable for the tax. In such a case the mere fact that after a few days have elapsed 
the company may go out of business does not change the result if the company 
had the privilege of doing business for a year or indefinitely in the future, and 
asserted that privilege by doing some business after the division date; so that if 
of its own volition it abandoned the exercise of the privilege before the year 
elapsed, this would not detract from the value of the privilege. 

The date, June 30th, is to be regarded, I think, as the last day of the preceding 
year, and pot as the first clay of the succeeding year. So much is apparent on the 
face of the statute. 

The commission being advised that the company had gone out of business at 
midnight of June 30th, 1914, should have withheld any action in the premises with 
respect to excise taxes. The commission having determined, however, the amount 
of the excise tax, and the tax now standing charged upon the duplicate of the 
treasurer of state, the proper way in which it may be discharged would be for the 
claim of the state against the company, which now is technically delinquent, to be 
transmitted to this department for collection, and in that event I should advise, of 
course, that the claim is uncollectible in law. I see no reason, however, why these 
formalities may not be dispensed with in the interest of expedition, and suggest 
that upon receipt of this opinion the treasurer of state and the auditor of state be 
advised of my decision to the end that they may make proper notations on their 
records to show that the charge against the United States Express Company for 
excise taxes for the year 1914 is not legally collectible. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1359. 

APPORTIOX:\IEXT OF TOTAL COST AXD EXPEXSES OF SPE­
ClAL ASSESS:\IEXT DIPROVE:\IEXT- DEPART:\IEXT OF PUBLIC 
SERVICE. 

The ascertainme11t of the estimated total cost of a special assessment improve­
ment devolves upon the service department. In the absence of special legislation by 
council it is not the duly of any particular administrative department or office of 
the mzmtcipality to make computations 11ec.:ssary to apportion such total cost and 
expense among the lots a11d lands to be assessed. Such apportionment must be 
made in the assessing ordinance and it is i11cumbent upon council to see that either 
the city engineer or director of public service or the clerk of cotmcil shall assist 
council in making the assessn1e11t. When assessments are payable in installments 
and what is termed interest is charged on the deferred installments, such interest, 
which is really a part of the total cost and expense of the improvement, should be 
comput.:d by council or under its direction by the department of public service or 
the clerk of council, and the amounts of the various installments carried into t~ze 
assessment ordinance. The i11terest which the assessment bears, if not paid whea 
due, should be calculated by the county auditor and by him placed on the duplicate. 

CoLUMBUS, OHIO, December 31, 1914. 

Bureau of Inspection and Supervision of Publid Offices, Department Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of October 21st requesting 
my opinion upon the following questions: 

"1. Is it the duty of the city engineer, clerk of council or city auditor 
to compute the assessments against abutting proP.erty in special assessment 
improvements? 

"2. Whose duty is it to compute the interest of the installments of as­
sessments if the same are to extend over a period of years?" 

The assessments against abutting property in case of special assessment im­
provements are made by the council itself, as a general rule, as is evinced by sec­
tion 3812, General Code, and other sections in pari materia. Exceptions to this 
rule are found in cases of assessments according to the proportion of benefits in 
which event council may appoint three disinterested freeholders to report the 
estimated assessments; and in case of objections to the assessments, councii must 
appoint an equalizing board. (See sections 3847 and 3850, General Code.) 

The general rule above laid down is further emphasized by section 3851, which 
provides that, 

"Every such assessment shall be a lien on the lands charged from the 
time cozmcil determines the amount assessed against each parcel of land." 

Primarily, then, the determination of what amount shall be assessed against 
each parcel of land liable for assessment for an improvement is a matter for the 
council. The computations necessary to apply any of the three rules according to 
which assessments may be levied upon particular tracts are, generally speaking, two 
in number: First, the ascertainment of the total cost and expense of the improve­
ment. which, without passing upon the question, I may say is a function which ap-
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parently devolves upon the department of public service or the city engineer in 
that department. Second, the division or apportionment of such total cost and ex­
pense among the specially benefited tracts of land. 

I take it that your inquiry is directed to the second process and not to the first 
and shall write this opinion accordingly. 

Inasmuch as council is the assessing body, and inasmuch as the ordinance assess­
ing the different lots and apportioning the cost among them is a legislative act;. I 
am of the opinion that in the absence of special provision by the council itself, it 
is not the duty of any executive or administrative officer to compute the appor­
tionment of an assessment among the several lots and tracts to be assessed. It is 
incumbent upon the council itself to do this. Practically speaking, this means that 
the member of council who introduces the assessment ordinance must make the com­
putations himself in the first instance; if not satisfactory or correct council may 
change them either in committee or by action of the whole council. 

But what I have said relates to the situation in the event that council by a 
permanent ordinance or by special provision in the course of legislation with refer­
ence to a particular improvement has not otherwise provided. I am of the opinion 
that the legislative power of council is such as to enable it to require services· of 
this character from the clerk of council or city engineer or director of service. Cer­
tainly this is true of the clerk of council whose duty it is to perform any and all 
services of a clerical nature which the council may require to assist it in perform­
ing its legislative functions. It is also true, in my opinion, of the city engineer where 
such a position exists. That is to say, council may require the engineer (or the 
director of public service) to assist its committees in the formulation and consid­
eration of asses~ment ordinances. Section 4326, relating to the department of pub­
lic service clearly vests in council the authority to provide for "matters * '~ * in 
connection with the public service of the city" (of which the director shall have the 
management) ; so that in this instance the authority to exact services of this char­
acter from an executive officer is founded upon specific statutory authority other 
than that implied from the grant of all legislative power. 

The case of the city auditor affords, perhaps, the most doubtful question. Coun­
cil by virtue of the general grant of powers implied in section 4211, General Code, 
has general legislative power and as such may require specific administrative duties 
of the administrative officers of the city not inconsistent with the frame work of 
government outlined in the General Code. Thus in I-IcCormick vs. City of Niles, 
81 0. S., 246, it was held in the language of the syllabus that: 

"When the statute has not prescribed the person who shall execute such 
a contract in behalf of a municipal corporation, it is consistent with section 
1536-653, Revised Statutes, for the council, by ordinance or resolution, to 
authorize the clerk thereof to execute such contract according to the direc­
tions of the council." 

In the opinion, per Price, J., at page 254, appears the following: 

"By virtue of the latter section (referring to the section of the General 
Code above cited) the powers of the city or village council are legislative 
only, and it shall perform no administrative duties whatever. * * '' 

"It would seem that council may authorize, by resolution or ordinance, 
the board or department of public service to contract for the public printing, 
and we see no objection to giving the clerk of council the authority to make 
such contracts. The council appears to be the source of authority to con­
tract, and it is the authority to make the necessary appropriations." 
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In Akron vs. Dobson, 81 0. S., 66, Summers, J.. discussing the authority of 
council \\·ith respect to the approval of an expenditure authorized by it, and hold­
ing, generally, that it is a sufficient compliance with the law if council merely author­
izes th:! department of public service or safety to enter into the contract without 
approving the contract and expenditure when made, says: 

"If the directors do not have or retain the confidence of the council, it 
IS in the power of council to be more ~pccific." 

This case, however, held merely that where a given function is one which may 
be appropriately performed by one or more officers, council may so legislate as to 
designat<: the particular officer which shall perform it. \Vith respect to the city 
auditor, however, I do not believe that it could be said that the function of assisting 
council in doing its legislative work is appropriate to his position. The question is 
not free from doubt and I am aware of arguments which might be made to the 
contrary. I think, however, that the better reasoning supports the view that the 
auditor may not be charged with this duty, and I so hold. 

Of course I do not mean to hold as to the clerk or engineer that council's legis­
lation may adopt a rule only, and may delegate to any of these officers the power 
to apportion an assessment. I do not suppose that your question requires me to 
consider such a case; but I am of the opinion that the assessment must at all events 
.be made finally by the council, and that the computations which are necessary must 
precede council's legislation. 

Answering your first question in full, then, I am of the opinion that in the 
absence of action on the part of council, it is not the duty of any of the officers 
which you name to make the computations of which you speak; but that council 
clearly had the power to require its clerk to assist its committees or itself in mak­
ing such computations; and that there seems to be specific provision of law upon 
which the authority of council to require such services of the engineer may be 
based; and that upon general principles, though -the question is doubtful, council 
may not require such services of the city auditor. 

In answering your second question I shall assume that the same relates to 
assessments made when bonds have been or are to be issued in anticipation thereof, 
because in the first place it is now almost the universal practice to issue bonds in 
anticipation of the collection of assessments, and in the second place the very state­
ment of your question suggests that such is the case in the instance which you 
have in mind, because the assessments would not be payable in deferred install­
ments unless the fund to pay the total cost and expense of the improvement had 
been provided by the issuance of bonds. 

Certain statutes make specific and peculiar provision with respect to assess­
ments when bonds have been issued in anticipation of the collection thereof. Sec­
tion 3817, General Code, requires that in su.:h cases the interest on the bonds shall 
be treated as a part of the total cost and expense of the improvement. Pausing to 
consider the effect of this provision as it is worked out in practice, I beg leave to 
point ::l!Jt that so-called interest on deferred installments of assessments when the 
same arc made payable in this manner is in reality not interest on the assessments 
as such !,ut interest on the bonds. In other words this interest is computed on the 
total bond issue, and the sum thus ascertained is apportioned among the property 
owners just as is any other item entering into the total cost and expense of the 
improvement. I am of the opinion, as already hinted, that it is incumbent upon the 
engineering department in the department of public sen-ice to compute and ascer­
tain the total cost of the improvement. That being the case it is the duty of the 
city engineer or the director of public service to compute the interest on the bonds 
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as such. When it comes to dividing the total cost of the improvement among the 
assessed properties the answer to the first question which you ask governs the divi­
sion of the interest just as it governs the division of all other items entering into 
the cost of the improvement. 

Another special provision relative to assessments when bonds have been issued 
in anticipation thereof is section 3892, General Code, which provides that: 

"When any special assessment is made, has been confirmed by council, 
and bonds, notes or certificates of indebtedness of the corporation are issued 
in anticipation of the collection thereof, the clerk of the council, on or be­
fore the second }.londay in September, each year, shall certify such assess­
ment to the county auditor, stating the amounts and the time of payment. 
The county auditor shall place the assessment upon the tax list in accord­
ance therewith and the county treasurer shall collect it in the same manner 
as other taxes are collected, and when collected pay such assessment to the 
treasurer of the corporation, to be by him applied to the payment of such 
bonds, notes or certificates of indebtedness and interest thereon, and for no 
other person. For the purpose of enforcing such collection, the county 
treasurer shall have the same power and authority as allowed by law for 
the collection of state and county taxes." 

It is apparent that when the assessment is certified under this statute to the 
county officials for collection on the tax duplicate it has passed out of the control 
of the city authorities. (See State vs. Carter, 8 N. P. 482; 67 0. S. 422.) That 
being the case, when the time arrives for the annual certification, the assessments, 
whether "due" or not, must be certified to the county officials, and it is then too late 
for the property owner to discharge the same by the payment of anything less than 
the amount so certified. 

As has been stated, the interest on the bonds must be treated as a part of the 
total cost and expense of the improvement and, therefore, enters into the amount 
certified for collection to the county officials. Hence it follows that it becomes a 
part of the principal of the assessment and cannot be treated as interest thereon. 

The proper and usual practice is for council, in order to afford to the property 
owners an inducement to pay the assessment in cash, to provide in the assessing 
ordinance that if the same is paid within a certain period of time, ,:;ay thirty days 
(which must elapse before the second Monday in September), the amount of the 
assessment shall be less than the aggregate of the deferred installments by such 
amount as will represent the interest on the bonds. In other words, in order to 
legalize cash payments for anything less than the sum of the deferred installments 
the assessment should be made in the alternative. Payment in cash for a less sum 
is perhaps technically a discount rather than payment of principal without interest; 
for the reason that the assessment as such did not bear interest until due, as I 
shall hereinafter point out, and if not due until the elate of the deferred installment, 
no interest, of course, accrues; so that if a cash payment is allowed the same is 
really a discount, though spoken of as payment without interest. The authority of 
council to exclude, by means of the acceptance of a cash payment, from any 
assessment any ptoportionate part of the total cost and expense of the improvement 
might be doubted on technical grounds; but the long established practice is to the 
contrary and your question does not require me to pass upon this point. 

With these observations as to the nature of the proceeding, the answer to your 
question, properly interpreted, becomes clear. The so-called interest on deferred 
installments, which is really not interest on such installments at all, is a thing which 
consists really of a difference between the amount of a cash payment and the ag-
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gregate amount of the deferred installments and must be fixed by council itself, 
as must the installments themselves. The general principle laid down in answering 
your first question being that whatever things must be determined by council must 
be done by that body in the first instance or under its delegation and direction by 
the clerk of council or by the director of public service or city engineer as council 
may choose, it follows that this principle applies to the computation of the "interest 
on deferred installments" if by your question you mean the interest on the bonds 
which is apportioned to each assessment as a part of the total cost and expense of 
the improvement, but which is excluded from the optional cash payment. Accord­
ingly, my answer to your second question thus interpreted is the same as my answer 
to your first question with the qualification only that the aggregate amount of in­
terest which the bonds are to bear, and which is to be apportioned as a part of the 
total cost and expense of the improvement is in the first instance ascertainable as 
a matter of law by the department of public service. 

But your second question may bear another interpretation as referring to the 
real interest on assessments if not paid when due. When assessments are payable 
in deferred installments they are not due until the several installments are due. 

Section 3817, General Code, provides explicitly for this interest in the following 
language: 

"* * * If such assessment or any installment thereof is not paid 
when due, it shall bear interest until the payment thereof at the same rate 
as bonds issued in anticipation of the collection thereof, and the county 
auditor shall annually place upon the tax duplicate the penalty and interest 
as therein provided." 

This statute is unambiguous and forces the conclusion that in the event that the 
installments of assessments are not paid when due to the county treasurer, the 
county auditor must make the computations necessary to charge on the duplicate, 
in addition to the assessment itself and likewise in addition to the statutory pen­
alty, which presumably is the same as that upon delinquent taxes generally, interest 
at the rate stipulated in the assessing ordinance, which, must, under the statute, be 
the same as that which is borne by the bonds. That is to say, the duty to make this 
computation of interest, which is quite a different thing from the computation just 
discussed, devolves by law upon the county auditor and not upon the city officials. 

1360. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

CITY AND VILLAGE BOARDS OF HEALTH NOT AUTHORIZED TOES­
TABLISH CHILDREN'S WELFARE DEPARTMENT. 

The statutes do not authori::e city and village boards of health to establish a 
child's welfare department for the care and instruction of mothers in the event of 
childbirth. 

CoLUMBUS, OHIO, December 31, 1914. 

Bureat£ of Inspection and Supervision of Public Offices, Depart111e11t of Auditor of 
State, Columbus, Ohio. 
GENTLEMEN :-Under date of December 11th you request my opinion as follows: 



1708 ANNUAL REPORT 

"We would respectfully request your written opinion upon the following 
questions: 

''May a child's welfare department be established by a city board of 
health through which care and instruction may be given by visiting nurses 
in such cases as may be determined necessary by rule of the board of health? 

"If such department may be organized by said board, may they furnish 
the necessary supplies and provisions to iamilies in need of same, or should 
the medical and other supplies, provisions, etc., be furnished to said in­
digent families through the outdoor relief department?" 

I am informed further that the plan to which you refer contemplates the em­
ployment of a staff of nurses and assistants, under a departmental head, with the 
chief object of extending instruction to female residents of the community ex­
pecting to become mothers; and also, wherever possible, to administer the neces­
sary care and attention in all cases of childbirth where it is. deemed that such care 
and attention is necessary. . 

The provisions of statute \vhich alone appear to be material are as follows: 

"Sec. 4408. The board of health shall appoint a health officer, who 
shall be the executive officer. He shall furnish his name, address and other 
information required by the state board of health. The board may appoint 
a clerk, and with the consent of council as many ward or district physicians, 
or one ward physician for each ward in the city as it deems necessary. 

"Sec. 4409. The clerk of the· board shall keep a full and accurate record 
of proceedings of the board, together with a record of cases of contagious 
diseases, reported to the ·health officer ;, * . *. Among the books to be 
procured and kept shall be a suitable book or books for the registration of 
cases of infectious or contagious diseases. 

"Sec. 4410. Each ward or district physician shall care for the sick poor 
and each person quarantined in his ward or district when such person is 
unable to pay for medical attendance, and for all persons sent from h.is ward 
or district to the municipal pest house when such persons are unable to pa.y 
for medical attendance. 

"Sec. 4411. The board may also appoint * * * as many persons for 
sanitary duty as in its opinion the public health and sanitary condition of 
the corporation require, and such persons shall have general police powers, 
and be known as the sanitary police, but the council may determine the 
maximum number of employes so to be appointed. 

"Sec. 4411-1. The board shall determine the duties and fix the salaries 
of its employes; but no member of the board of health shall be appointed as 
health officer or ward physician. 

"Sec. 4413. The board of health of a municipality may make such 
orders and regulations as it deems necessary for its own government, for 
the public health, the prevention or restriction of disease, and the preven­
tion, abatement or suppression of nuisances * * *" 

The~e statutes endow the board of health with an unquestionably broad power. 
Its object is manifestly the protection of the public health. This power, though 
permitting to the officials in question the exercise of a broad discretion, must never­
theless be strictly confined to its correct sphere; it must be confined to the object 
which the statutes have in view, to wit: the public welfare as opposed to individual 
welfare. 

Thus, in 21 Cyc. 387, it is said: 
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"The powers of boards of health or other sanitary authorities are gen­
erally regulated and prescribed by the legislature, either by direct statute or 
indirectly through municipal ordinance. \ \"hilc boards of health are fre­
quently given authority over things which are not injurious to the public 
health but merely offensive to the senses or injurious to property, yet, in the 
absence of ~:uch statutory authority, they cannot take cognizance of matters 
not affecting the public health. <;, ~, ~, Boards of health cannot by the 
operation of their rules and regulations enlarge or vary powers conferred 
upon them by the legislature, and any rule or regulation which is inconsistent 
with the statute creating the board and defining its powers, or which is 
antagonistic to the general laws of the state, is invalid. So the power to 
make rules and regulations must be exercised reasonably and without dis­
crimination." 

It is fundamental that powers conferred upon officers by statute must be con­
fined strictly to· the clear authorizations of the legislature, and ambiguities must be 
resolved against the grant of the power. 

The distinction between a public benefit or protection which affects the public 
as such only by being brought to bear upon individuals si.ngly and a public benefit 
or protection which is general in its effects is too essential a difference to require 
comment or elaboration. To adopt a rule that a board of health might use all the 
means of benefiting the public health in caring for its distinct individual citizens 
would authorize a breadth of power the scope of which would be infinite and pal­
pably illogical. The statutes when viewed as a whole clearly bear out this principle. 

The organization of the board of health authorized by the statute is confined 
to a health officer, district physicians, a clerk and such persons for sanitary duty 
as in the board's opinion the public health and the sanitary condition of the cor­
poration require. Xo mention is made of nurses in the statute, nor does the statute 
in any way authorize the employment of persons whose special functions would be 
the assistance of individuals suffering from disease or impairment of health, except 
those provisions which authorize ward or district physicians; and ward or district 
physicians are clearly confined in their duties to attendance upm1 siclt poor, or per­
sons afflicted with a contagious disease. Two public functions, and two only are 
recognized by the statute, to wit: prevention of contagious disease and care of the 
sick poor. 

A review of the sections relating to boards of health, in their entirety, bears 
out the object of the statute to confine the offices authorized to measures of health 
which affect the public generally, as in the rase of contagious diseases or nuisances 
which are liable to breed unhealthy conditions. 

The Ohio statutes, however, extend to the board of health the further duty of 
caring for the sick poor, through the ward or district physicians. It is well settled 
that the proper municipal authorities in charge of "poor relief" have concurrent 
power in this connection, but there can be no question, under the statutes cited, 
that the board of health has the requisite authority to attend to cases of destitut~ 
patients. 

Thus the board is only authorized to make orders and regulations for the 
public health, for the prevention or restriction of disease and for the prevention or 
suppression of nuisances. Applying the doctrine 110scitur a sociis and reviewing the 
statutes which set mit in detail what the board of health may do with reference to 
these specific subjects, the legislative intent is clearly outlined. However bene­
ficial may be the object of the "child's welfare department" which is contemplated, 
or however worthy and meritorious the motives of its instigators may be, the 
question, nevertheless, must be met as to whether the people, through their repre-
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sentatives, have expressed in law the desire to shift the responsibility of obtaining 
these benefits from the shoulders of the individual, where it belongs, to the com­
munity. To permit such would manifest an example of that excessive governmental 
regulation of the private affairs and interests of the people and that undue solicitude 
on the part of the central government for the protection of the people and their in­
terests which tends to obscure the distinction between proper governmental activity 
and paternalism. 

Comtruing the language of the statutes, therefore, guided by principles of funda­
mental law, as well as the legal rules of construction above set forth, I am of the 
opinion that the statutes do not authorize a board of health to establish a child's 
welfar~ department after the manner suggested by you. 

1361. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Atton:ey General. 

UNDER THE PROVISIONS OF SECTION 6257, GENERAL CODE, CHAR­
ITABLE ORGANIZATIONS, SOCIETIES OR INSTITUTIONS FQR THE 
CARING OF CHILDREN UNDER THEIR CARE OR CONTROL ARE 
EXEMPT FROM LICENSE. 

The provisions of sectio1~ 6257, General Code, exempting charitable organiza­
tions, societies or institutions for the caring of children under their control, duly 
incorporated under the laws of Ohio, from the provisions requiring maternity board­
ing houses or lying-in hospitals to be licensed, apply only to institutions which but 
for the exemption would be subject to the provisions of the act solely by reason of 
their receiving into custody or control i11fants under the age of two years in the 
ma1mer defined by section 6257, General Code. 

CoLUMBUS, 0Hro, January 4, 1915. 

The Board of State Charities, 1010 Hartman Bldg., Columbus, Ohio. 
GENTLEMEN :-I have your favor of August 21, 1914, in which you refer to my 

opinion to Ron. E. F. McCampbell, secretary of the Ohio state board of health, of 
the date of August 18, 1914, and submitting for my opinion certain questions calling 
for a construction of certain provisions of section 6257, General Code, in their 
application to concrete situations presented, as to which you say: 

"1. A certain Cleveland institution, incorporated in 1912 for profit 
with a capital stock of $40,000 for the 'purpose of erecting, maintaining and 
operating and conducting a sanatorium and lying-in hospital for receiving 
and caring for patients and their medical treatment and the in.struction of 
nurses.' 

"This institution has never been licensed by the state board of health 
under the provisions of section 6259, et seq., yet it is doing a large maternity 
work and has been violating section 6272 of this statute, by engaging in the find­
ing of homes for children, without the knowledge or approval of any reputable 
chilc.l-caring agency. The question arises, must this institution be licensed 
under the maternity hospital law or is it possible that being 'duly incor­
porated under the laws of Ohio' it falls in the class of institutions which are 
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made exempt from its provisions, as stated above, in the latter part of sec­
tion 6257? Being an institution incorporated, not as a charitable organiza­
tion, society or institution, but for profit and having nothing in its articles 
of incorporation to indicate that one of its incorporate purposes is the care 
of children, does it, in your opinion, come within the group of institutions 
intended to be controlled by the provisions of this law? 

"2. \Vhat, in your opinion, is the exact meaning of the words 'charitable 
organization, society or institution having the care of children under its 
control duly incorporated under the laws of Ohio or under the care of a 
juvenile court,' i. e., do all organizations, societies and institutions incor­
porated for charitable purposes, fall within the class of exempted institu­
tions or does the exemption refer only to charitable organizations, societies 
and institutions incorporated for the express purpose of caring for children 
or whose purpose embraces incidentally the care of children? For example, 
is it the intent of this law to control the work of the Florence Crittendon 
homes, rescue missions, etc., incorporated mainly as maternity hospitals, for 
the care of unfortunate girls during parturition, and for their reformation, 
and only incidentally planned to care for children, the offspring of these 
girls? 

"3. Must the articles of incorporation, stating the purpose of the insti­
tution, determine whether or not such an institution falls in the class of in­
stitutions regulated by the maternity hospital law or in the group of those 
exempted?" 

Section 6257, General Code, provides as follows: 

"Whoever receives for care or treatment within a period of six months, 
more than one woman during pregnancy, or during or after delivery, except 
women related by blood or marriage; or has in his custody or control, at any 
one time, two or more infants under the age of two years, unattended by 
parents or guardians, for the purpose of providing them with care, fooci and 
lodging, except infants related to him by blood or marriage, shall be deemed 
to maintain a maternity boarding house oc lying-in hospital. The provisions 
of this section shall not apply to any county, or district children's home, 
charitable organization, society or institution having the care of children 
under its control duly incorporated under the laws of Ohio or under the 
care of a j uvcnile court." 

It will be noted that the provisions of this section except from the definition 
and meaning of the terms "maternity boarding house or lying-in hospitals," certain 
public and private institutions, organizations and societies. 

Section 6258 makes further exceptions therefrom, as follows: 

"Nothing in this chapter shall prevent a nurse from practicing her pro­
fession under the direction of a physician in the home of a patient, or in a 
regular hospital other than a lying-in hospital." 

Section 6259 provides for the granting of licenses by the state board of health 
to such maternity boarding houses and lying-in hospitals, as follows: 

"The state board of health may grant licenses to maintain maternity 
boarding houses and lying-in hospitals. An application therefor shall first be 
approved by the board of health of the city, village or township in which 
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such maternity boarding house or lying-in hospital is to be maintained. A 
record of the license so issued shall be kept by the state board of health, 
which shall forthwith give notice to the board of health of the city, village 
or township, in which the licensee resides, of the granting of such license 
and of the terms thereof." 

The remainder of the particular chapter of the 'General Code, of which the 
sections above quoted are a part, makes provisions of a regulatory nature with 
respect to the conduct of persons or institutions who are within the definition and 
meaning of the terms "maternity boarding house or lying-in hospitals," while sec­
tion 12789 of the General Code provides the penal sanction for the observance of 
the above noted provisions with respect to the licensing and regulation of such per­
sons or institutions, as follows: 

"Whoever violates any provisions of law relating to the establishment, 
maintenance and inspection of maternity boarding houses and lying-in hos­
pitals, shall be fined not more than three hundred dollars." 

It is clear from the above statutory provisions, as noted in my opinion to 
Hon. E. F. McCampbell, above referred to, that all persons and all institutions, 
whether incorporated. or not, coming within the definition of a maternity. boarding 
house or lying-in hospital, as defined in section 5267 of the General Code, are re­
quired to obtain from the state board of health the license provided for in section 
5269, except only such persons and institutions as are made exempt by the pro­
visions of sections 6257 and 6258. 

The questions presented by you arise and are to be determined upon the con­
struction of the language contained in section 6257, General Code, as follows: 

"The provisions of this section shall not apply to any county or district 
chiltlren's home, charitable organization, society or institution, having the 
care of children under its control, duly incorporated under the laws of Ohio 
or under the care of the juvenile court." 

vVith respect to the CleveJand institution mentioned in the statement of your 
first question, it is noted that it is not a county or district children's home; and in­
asmuch as it is a corporation organized for profit, it is not a charitable organization, 
society or institution, although it may be incorporated under the laws of Ohio, and 
although as incident to the transaction of its business, it may have to some extent, 
the care of children under its control. Being a corporation organized for profit 
and operated as such, it retains this essential character, notwithstanding it may 
do a certain amount of charitable work incidental to and in keeping with its cor­
porate purpose. Inasmuch as the institution in question is not a charitable organi­
zation, society or institution, it is obvious that it is not within the exempting pro­
visions of section 6257, General Code, but on the contrary is an institution subject 
to the license and regulatory provisions of the section above noted, provided of 
course (as I infer from your communication to be the fact) that this institution 
comes within the defjnition of a maternity boarding house or lying-in hospital, as 
these terms are defined by section 5267. 

With respect to the Cleveland institution in question, the above conclusion fol­
lows without reference to the other questions presented by you with reference to 
the proper construction of the provisions of section 6257 here under consideration. 
As pertinent, however, to each and all of the several questions presented by you, 
I not~ that section 6257 was originally enacted as section one of an act passed Feb-
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ruary 17, 1908 (99 0. L., p. 13). As originally enacted, this section did not contain 
the particular proYisions here under consideration, exempting the institutions therein 
named from the license and regulatory requirements of the section above noted. 
These particular provisions of what is now 5ection 6257, were incorporated therein 
by the amendatory provisions of an act passed April 13, 1910 (101 0. L., p. 121). As 
throwing some light on the questions at hand, I note that sections 9 and 10 of the 
original act (99 0. L., p. 15) provided as follows: 

"Sec. 9. Xo child under two years of ago, whether inmate of such 
house or hospital, or born therein or brought thereto, or otherwise, shall be 
given out for adoption, except by and with the consent of a charitable or­
ganization, society or institution having the care of children under its con­
trol duly incorporated under the laws of the state of Ohio, or juvenile 
court. 

"Sec. 10. Xo parent or guardian shall give to any person an infant 
under two years of age for the purpose of placing it for hire, gain or re­
ward under the permanent care and control of another person, and no per­
son for hire, gain or reward, shall receive such infant for the purpose of 
placing it under the permanent care and control of another. The pro­
visions of this section shall not apply to any charitable organization, society 
or institution, incorporated under the laws of the state of Ohio, or any of 
the officers or agents thereof." 

Said section 9 of the original act remains as it is now found in the provisions 
of secticn 6272, General Code, while section 10 of the original enactment was 
amended by the act of 1910 above referred to, to read as it is now found in the 
provisions of section 6273. With respect to the questions at hand, it will be noted 
that the language of section 6272, General Code, defining the institutions whose 
consent was necessary to the giving out for adoption of certain children born in or 
brought to the maternity boarding houses or lying-in hospitals, regulated by the 
act, is quite the same as the language of section 6257 under consideration; while 
the language of section 6273, exempting said institutions from the provisions of 
said sections, is as follows : 

"The provisions of this section shall not apply to any county or district 
children's home, charitable organization, society or institution for the care 
of childrcu, incorporated under the laws of Ohio, or to the officers or agents 
thereof." 

Looking to the provisions of section 6257, it will be noted that a person, nat­
ural or artificial, may come within the definition of said section, as a person con­
ducting a matewity boarding house or lying-in hospital, in two ways: First, by re­
ceiving women during parturition in the manuer defined by the section, and second, 
by receiving into custody or control infants under the age of two years, in the 
manner therein defined. On consideration of all of the statutory provisions above 
noted, I am of the opinion that the particular language of section 6257 here under 
consideration, exempting certain institutions from the provisions of the act as to 
license and regulation, expends its force in exempting from the provisions of the 
act as to such license and regulation, institutions which but for the language in 
question, would be subject to the provisions of the act solely by reason of their re­
ceiving into custody or control infants under the age of two years, in the manner 
defined by section 6257, and that the particular provision of section 6257 here 
brought in question, has no reference to institutions, whether incorporated under 
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the laws of Ohio or otherwise, or whether charitable or not, whose main purpose 
and principal business is that of receiving for attention, women during parturition 
and whose care of children is such only as is or may be incidental to the care of 
the mothers of such children while in such institutions. This conclusion follows 
from the obvious consideration that the "care of children under its control;' which 
exempts a charitable organization, society or institution incorporated under the laws 
of Ohio from the requirement of a license, means such independent care of children 
as that offered and given in county or district children's homes. 

This conclusion disposes of the specific question suggested by you with refer­
ence to the Florence Crittendon homes and necessitates the holding that such in­
stitution.>, though organized for charitable purposes, are not exempt from the pro­
visions as to license. The conclusion here reached as to these institutions, follows 
from the consideration that it is not their primary purpose to exercise control and 
care of either children generally or those born in said institutions, but on the con­
trary, their purpose and aim is to take care of unfortunate women who are re­
ceived in such institutions for purposes of parturition. 

With reference to the third question presented by you, it is to be observed that 
inasmuch as it is a general rule applicable both to corporations for profit and those 
incorporated for charitable purposes, that their business must be such as is expressly 
declared in its articles of incorporation or incidental thereto. Only such charitable 
institutions are to be considered in the exempting provisions of section 6257 above 
considered, as are able to show that the care and control of children are within 
the authorized purposes of their organization. 

1362. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

WHEN TAXABLE BONDS DEPOSITED BY FOREIGN INSURANCE COM­
PANY WITH SUPERINTENDENT OF INSURANCE ARE TAXABLE 
IN FRANKLIN COUNTY, OHIO. 

Taxable bonds deposited by a foreign insurance company with the superintendent 
of insurance are taxable i11 Franklin county, unless the insurance company has a 
principal office elsewhere in the state, in which event they are taxable there. It ist 
the duty of the insurance company to list the same for taxation, section 5437, Gen­
eral Code, being unconstitutional. 

CoLUMBUS, OHIO, January 4, 1915. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-Under date of September 3d you request me to furnish to the 
commission my opinion as to, 

"whether or not bonds deposited by foreign insurance companies with the 
state commissioner of insurance of this state are taxable in Franklin county 
or in any other county of the state in which such insurance company may 
ha vc its principal office." 

The general assembly has apparently sought to exempt such property from 
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taxation in this state, as property, at least indirectly. I refer the commission to 
section 5437, General Code, which provides as follows : 

'"::'\either insurance companies and associations, incorporated by the 
authority of another state or government, nor the superintendent of insur­
ance, shall be required to make returns for taxation of the deposits of such 
companies or associations, made as required by law, with the superintendent 
of insurance, for the benefit and security of policy holders; nor be gov­
erned with respect to such deposits by the provisions of law relating to the 
listing of personal property or to the making of tax returns by corpora­
tions." 

This section was formerly a part of section 2745, Revised Statutes, imposing a 
gross premium tax "upon the business done ·by it (a foreign insurance company) 
within said state for the period as shown by (its) * * * annual statement." 
(See section 5433, General Code.) The proceeds of such franchise or occupation 
tax when collected by the superintendent of insurance were and are to be paid by 
him into the treasury of the state to the credit of the general revenue fund thereof, 
and no part of said tax was or is distributed to local subdivisions. The rate of 
said tax was 2y:;% upon the basis thereof (consisting of gross premiums on Ohio 
business after certain deductions were made), and the same rate was applicable 
throughout the state. 

The legislative history of said section 2745, Revised Statutes, is material to the 
present inquiry and I shall briefly outline the same: 

Section 16 of the taxation act of 1859, which is the basis, so to speak, of all our 
property taxation laws, was the section which from its inception provided for the 
taxation of the property of incorporated companies. The main part of this section 
was that which subsequently became section 2744, Revised Statutes, and is now 
found in sections 5404 to 5406 inclusive of the General Code. 

Going back to the original act it will be found that it was entitled "An act for 
the assessment and ta:x.ation of all property within this state, and for levying taxes 

·thereon according to its true value in money." (56 0. L., 175). Section 1 of the act 
which corresponds to present section 5328 provided that: 

"All property, whether real or personal, in this state, all moneys, credits, 
investments in bonds, stocks, joint stock companies or otherwise, of persons 
residing therein, the property of corporations now existing or hereafter 
created, and the property of all banks or banking companies * * * ex­
cept such as are hereinafter expressly exempt, shall be subject to taxation; 
and such property, moneys, credits, investments in bonds, stocks, joint stock 
companies or otherwise or the value thereof, shall be entered on the list of 
taxable property for that purpose in the manner prescribed by this act." 

Section 16 of the act above referred to provided in effect that: 

"The president, secretary, or principal accounting officer of every canal 
or slack water navigation company, railroad company * * * insurance 
company, * * * or other joint stock company, except banking or other 
corporations whose taxation is specifically provided for in this act, for what­
ever purpose they may have been created, whether incorporated by any law 
of this state or not, shall list for taxation * * * all the personal property 
* * * moneys and credits of such company or corporation within this 
state at the actual value in money, in the manner following: * * *" 
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Return was to be made to the several auditors of the respective counties in 
which the property was situated, otherwise the procedure was the same as that 
found in present sections 5404, et seq., General Code, with certain immaterial dif­
ferences. At the end of the section was found the following: 

"Provided, that every agency of an insurance company incorporated by 
the authority of any other state or government, shall return to the auditor 
of the county in which the office or agency of such company may be kept, 
in the month of May annually, the amount of the gross receipts of such 
agency, which shall be entered upon the tax list of the proper county, and 
subject to the same rate of taxation for all purposes that other personal 
property is subject to at the place where located." 

The same act provided the definition of the term "personal property" which 
is now found in section 5325, General Code (section 2). 

Without attempting at this time to interpret the act of 1859 as it then stood I 
may venture to express the belief that all the property of foreign insurance com­
panies located in this state was made subject to taxation thereby, and that the gross 
receipts tax provided by the last clause of section 16 of the act was additional to 
the ordinary or simple property tax. In the revision of 1880 the last clause of 
section 16. of the act of 1859 became section 2745 of the Revised Statutes. Inter­
mediate amendments had been made but they do not affect the present question. 

The first material amendment of section 2745 occurred in 1888, 85 0. L., 183. 
The amended section provided that the return by the agency of its gross receipts 
should be made in February instead of in May and that the whole of the locally 
levied tax thereon should be payable on the twentieth of December next ensuing. 
Then the section provided that the county auditor in the month of March should 
certify to the superintendent of insurance (an officer whose functions had been 
created in the meantime) the amount of receipts returned under the act in each 
county with the rate charged against the same. Then it . was provided that the 
superintendent of insurance, in the month of April annually, should charge and 
collect from all foreign insurance companies such a sum as added to the sum 
payable to the county treasurer would produce an amount equal to 20% of the 
gross premium receipts of such company as shown by its annual statement under 
oath to the insurance department. This act contained a retaliatory provision similar 
to that which is now found in section 5436, General Code. It did not, however, 
contain any provision with reference to the duty to list for taxation the deposits 
made by such companies as required by law similar to that now found in section 
5437, General Code, and which forms the principal subject of this discussion. 

This remained substantially the state of the law, despite amendments not 
material to the present question, until 1902, when in an act found in 95. 0. L., 290, 
the section was so amended as to dispense with the return of gross premiums for 
property taxation by the agencies to the several county auditors and to substitute 
the substance of the present law exacting a state revenue tax upon the doing of 
business in this state, and based upon the gross premium receipts with deductions 
at the rate of 20%. It was in this act that the substance of the present section 
5437, General Code, was first enacted as a part of section 2745, Revised Statutes. 

Meanwhile section 2744, Revised Statutes, providing for the taxation of prop­
erty of insurance companies, whether domestic or foreign, by the same rules ap­
plicable to the taxation of property of other companies, remained unchanged sub­
stantially. In fact, this _section was not substantially amended between the date of 
its original enactment in 1859 and the year 1911 (102 0. L .• 60). 
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At all times during the legislative history of section 2745, Revised Statutes, as 
abo,·e outlined, section 2744, Revised Statute~, applied to insurance companies the 
same rules of property taxation as it applied to other incorporated companies. So 
that if section 2744, Revised Statutes, was in 1902 effective to tax the deposits re­
quired to be made with the superintendent of insurance by foreign insurance com­
panies then the proviso of amended section 2745, as then enacted, and which is now 
section 5437, General Code, seemingly constituted an exception to its provisions and 
resulted practically in returning with one hand, so to speak, what was taken with 
the other. 

I mention these facts to show that if the general corporation tax law, which 
was section 2744, Revi;,ed Statutes, had the effect of taxing the securities deposited 
by foreign insurance companies with the superintendent of insurance, it could not be 
held that there was any exemption of such securities from taxation by reason of 
mere failure to pass laws submitting them to taxation. It is well known, of course, 
that under a constitution like ours, requiring all property to be taxed at its true 
value in money by uniform rule, what may be called "accidental exemptions" are 
of necessity sustained. The theory is that the constitutional mandate is, after all, 
in a sense directory in that it is not self-executing; and that if the legislature, in 
attempting to execute the constitution, so frames its laws as seemingly to omit some 
kind of property which the constitution would permit or ·require to be taxed, such 
omission does not have the effect either of invalidating the whole body of the prop­
erty assessment laws of the state or of impliedly subjecting to taxation the kind or 
class of property, provision for the taxation of which has been omitted. 

But if section 2745, as amended in 1902, and particularly that provision of it 
which is found in present section 5437, General Code, be regarded as effecting prac­
tically the exemption fro!T\ taxation of securities deposited by a foreign insurance 
company with the superintendent of insurance, it cannot be claimed in the face of 
the legislative history which I have outlined that it constituted or that it now con­
stitutes an exemption by mere accident or omission; because as already stated sec­
tion 2744, Revised Statutes, being now section 5404, General Code, if sufficient to 
tax such property in Ohio was itself a provision for such taxation, so that the latter 
part of section 2745, Revised Statutes, now section 5437, General Code, must be 
regarded as a direct exemption (if it is an exemption at all), and not as having 
the effect of an exemption by accident or ombsion. 

This discussion opens the way for two inquiries, first, as to whether or not 
section 5437, General Code, and its predecessor in the Revised Statutes does amount 
to an attempt to exempt the property of which it speaks from property taxation; 
and, second, as to whether or not section 5404, General Code, and its predecessor, 
section 2744, Revised Statutes, did have the effect of subjecting such property to 
taxation. If both these questions are answered in the affirmative, the constitution­
ality of section 5437 becomes involved. If either of them are answered in the nega­
tive, then the constitutional question is not reached. 

The first of these two suggested questions may be resolved into two subordinate 
inquiries, viz. : 

1. Does the section standing by itself have the effect of exempting property .of 
which it speaks from ordinary property taxation in the usual manner; and 

2. If so, is the tax upon such securities, that would have been collectible in 
the ordinary way, merged into some other tax which may be regarded as a com­
mutation of such property tax or as a substitute for it? 

The present form of section 5437, General Code, has been quoted. In the Re­
vised Statutes it reads as follows: 

"Insurance companies and associations, incorporated by the authority 
of another state or government or the superintendent of insurance, shall not 
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be required to make returns of deposits of such companies or associations, 
made as required by law with such superintendent of insurance for the bene­
fit and security of policy holders, and shall not be governed, in respect to 
such deposits, by the provisions of section 2744, or of section 2734 of the Re­
vised Statutes of Ohio." 

I cannot escape the conclusion that these very explicit provisions have the effect, 
practically, of exempting or attempting to exempt the securities to which they refer 
from property taxation in Ohio. 

Section 2744, referred to in the original form of the provision, has already been 
discussed. Section 2734 of the Revised Statutes was the provision requiring every 
person to list all moneys in his possession or invested, loaned or otherwise con­
trolled by him as agent or attorney on account of any person or persons, company 
or corporation whatsoever, and requiring the property of every person for whose 
benefit property is held in trust to be listed by the trustees, and requiring the prop­
erty of every company, firm or corporation to be listed by the principal accounting 
officer, partner or agent thereof. 

Securities deposited by a foreign insurance company with the superintendent 
of insurance would have to be regarded either as property of the corporation to be 
listed by it or as its property in the hands of the superintendent of insurance as 
agent or trustee for such company; so that the effect of withdrawing the listing of 
such securities from the provisions of the sections of the Revised Statutes named 
in the amended section 2745, Revised Statutes, and referred to in section 5437, Gen­
eral Code, seems to be to make doubly sure, so to speak, the positive provisions of 
the first part of the same clause and effectively to withdraw such securities from 
the reach of the taxation laws of the state. 

Of course, your question is at once answered in the affirmative if it appears 
that section 5437 does not have the effect which I have just stated. For in that 
event the property should be listed for taxation in some other way than through 
the agency of the corporation itself or that of its agents or through the superin­
tendent of insurance; and its taxability would not be impaired by the fact that 
listing by them is dispensed with. However, I am unable to reach the conclusion 
that this is the effect of the statute and am forced to the consideration of the other 
questions which I have suggested. 

Does then, a provision that all the persons whose duty it would otherwise be 
under the law to list property for taxation, shall not be required to do so, amount 
to an exemption of that property from taxation? 

It must be admitted that the conventional way in which to exempt property from 
taxation is to enact a statute providing that the property shall not be subject to taxa­
tion or shall be exempt from taxation, in hoc verba. It is true also that the gen­
eral rule is that exemptions from taxation are not favored and must be granted by 
explicit statutory authority. 

From these considerations it would seem to follow that section 5437 is not to 
be considered as an exemption from taxation, and that the property of which it 
speaks should be regarded as subject to taxation; but I am constrained to adopt the 
other view, at least for the purpose of the argument. The dilemma is presented, 
which may be phrased thus: either section 5437, General Code, is not an exemp­
tion of the deposits of a foreign insurance company with the superintendent of 
insurance, in which event the assessors would be authorized and required to list 
such deposits for taxation, even though it is not the duty of any individual or cor­
poration to return them for taxation; or the statute does amount to an exemption, 
in which event the other questions which I have suggested must be discussed. 

Coming now to the second of the two questions last above stated, I beg to state 
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that in my opinion section 5437 is neither a provision, which read in connection with 
other provisions of law, shows that another tax is accepted by the state in com­
mutation of the tax on securities; nor is it a provision regulatory of the methods 
of assessment for the purpose of avoiding double taxation. It is not part of a com­
mutation tax scheme, because as I have pointed out, for several years prior to 
1902, when it first appeared in the statutes, foreign insurance companies were liable 
to the ~arne property tax as other incorporated companies, and in addition thereto 
were liable for a tax on gross premium receipts from business done in Ohio, with 
certain deductions. There was an element of commutation in the tax as it formerly 
existed, in that the amount levied on the receipts of the agencies were deducted 
from the gross premium taxes payable to the superintendent of insurance, so that 
the former were accepted by the state in· substantial commutation of the latter. But 
there was never any commutation either way, so to speak, of general property 
taxes as such for the gross premium taxes. The latter was imposed upon a separate 
and distinct subject of taxation and was in a<ldition to property taxes as such. This 
will more: fully appear from consideration of decisions which I shall hereinafter 
cite. 

The laws of the state having provided at one time, then, for a gross premium 
tax in addition to all property taxes, the intent to receive the former in lieu of the 
latter or any part of them, cannot be imputed to the legislature because of the pro­
visions of present section 5437, General Code. Indeed there is grave question as to 
whether or not a commutation tax of this character could be sustained as against 
constitutional objection. Article XII, section 2 of the constitution of 1851, declares 
that the taxation of property shall be by uniform rule at its true value in money. 
Other property in the state is taxed as property on the duplicates of the various 
counties and subject thereto to local rates of levy. Whether or not particular classes 
of property may be taxed at a flat rate throughout the state, either directly or by 
acceptance of some such flat rate taxes in lieu of the simple tax is a question which 
has not IJeen decided under our constitution, and as to which I express no opinion, 
save the suggestion that I entertain grave doubt as to the constitutionality of a 
statute so construed. \Ve have no such statute in the state, viz., the so-called excise 
tax on sleeping car, freight line and equipment companies, which is accepted by 
the state in lieu of all property taxes; but this class of property has no situs in any 
particubr place in the state, and the peculiar difficulties in listing and valuing such 
property may be said perhaps to justify an apparent deviation from the constitu­
tional rule for the taxation of property. 

For all these reasons, and others which might be suggested, I am of the opinion 
that the gross premium tax is laid upon a separate and distinct subject of taxation 
which is now expressed very clearly in" section 5433, General Code, and that no ele­
ment of property tax is or ever has been embodied therein. See on this point, 
however, Insurance Co. vs. Bowland, Post. 

~or is the provision under discussion an effort on the part of the state so to 
regulate its methods of assessment as to avoid double taxation. This may be done, 
as pointed out in Lee vs. Sturgess, 46 0. S. 153, Lander vs. Burk, 65 0. S., 532, and 
other important cases with which the commission is familiar. 

But the legislation now under discussion bears no evidence of embodying such 
an intention, nor is it appropriate to the accomplishment of such a purpose. The 
exemption (if it be an exemption) extended to foreign insurance companies under 
section 5437 is offered to them whether their stock is owned in Ohio or not; there­
fore it cannot be said that the legislature intended to exempt (practically) a certain 
class of the personal property of such corporations on the ground that the taxa­
tion of their shares of stock is substituted therefor. X or can it be held, upon the 
reasoning above stated in discussing this question of exemption, and the authorities 



1720 ANNUAL REPORT 

therein referred to, that this assumed partial exemption of the personal property 
of foreign insurance companies is an effort to avoid double property taxation re­
sulting from the imposition of the gross premium tax; for that tax is in no respect 
a property tax. 

For all the foregoing reasons, then, I am of the opinion in answer to the first 
of the two general questions which I have myself suggested, that section 5407, Gen­
eral Code, considered as an exemption from taxation, is effective as such, if "it is 
valid at all, and cannot be considered as a part of a commutation scheme or as a 
regulation for the avoidance of double taxation. 

The second of the two general questions which I have suggested is now encoun­
tered. For in answering the first of them I have assumed, but not decided, that 
section 5404, General Code, and the other general property taxation provisions of 
our statutes are effective to tax deposits of foreign insurance companies with the 
superintendent of insurance. It now devolves upon me to decide this question. 

The suggested question is not even doubtful, in view of the decisions of the 
state ancl federal courts in Sims vs. Best, 1 C. C. n. s. 41; Assurance Co. vs. Halli­
day, 110 Feel. 259; Same vs. Same, 156 Feel., 257; Same vs. Same, 126 Feel., 830, and 
Insurance Co. vs. Bowland, 196 U. S., 611. 

As stated by me in an opinion to the superintendent of banks, a copy of which 
is enclosed herewith, these decisions dispose of practically every question which 
might be raised in connection with the main question now under discussion. Some 
of these questions have already been suggested, such as that respecting whether or 
not foreign insurance companies are within the purview of section 2744, Revised 
Statutes, now section 5404, General Code; whether or not the gross premium tax 
is a substitute for or commutation of the property ta~; and whether or not a for­
eign corporation is required to return its "investments" for taxation in Ohio under 
the sections referred to. 

The first two of these questions are answered by the decisions in the negative, 
and the third in the affirmative. Indeed, the case in 110 Fed., which was decided 
under the statutes as they existed before the amendment of 1902, held that the gross 
premium tax then in effect which, as has been stated, was levied particularly in the 
counties upon the premiums themselves as property, was not inconsistent with the 
taxation of the bonds or securities required to be deposited by foreign insurance 
companies, or a substitute for that taxation. It is interesting to note in this con­
nection that the case in 110 Feel., was decided on June 4, 1901; Sims vs. Best, supra, 
was decided in April, 1903; the case in 126 Feel. was an affirmance of that in 110 
Feel., and was decided November 3, 1905, by the circuit court of appeals of the Unit~d 
States; the case in 127 Fed., seems to be the same case as that in 110 Feel., but the 
opinion covers a point not material in the present connection and not passed upon in 
the first case. So it appears that the question was in the courts when the legislature 
acted in 1902 and doubtless the initial decision in the 110 Feel. persuaded the legisla­
ture to take the action which it diet take in 1902, viz., the enactment of the sub­
stance of what is now section 5437, General Code. 

So it is, that I regard as practically settled the question respecting the applica­
tion of section 5404 and the other general taxation sections of the laws of the state 
to property like that concerning which you inquire. Were it not for the provision 
of section 5437 it is clear that such property would be taxable in Ohio and should 
be returned for taxation either by the superintendent of insurance or by the company 
itself. 

The settlement of these two prcliminat-y questions leaves the matter in this 
condition; the laws of the state, but for the positive provision of section 5437, Gen­
eral Code, would subject the property of which you speak to taxation. Therefore 
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if section 5437 has the efft:ct of an exemption it is a direct exemption and not a 
mere accidental omission. Assuming that such is its effect, is it constitutional? 

\Yhile this is the most fundamental question involved in your inquiry, it is, 
after all, the simplest one. "Cnder article XII, section 2 of the constitution, the leg­
islature of Ohio does not have the general power to exempt property from prop­
erty tax<:tion. Its power is limited by necessary implication to the subjects which 
it is authorized by that section of the constitution to exempt. The constitutional 
provision is that laws shall be passed taxing all property, real and personal, and 
all moneys, credits and investments but that the legislature, by general law, may 
exempt certain kinds of property or the property of certain designated owners from 
taxation. Property of the kind and character mei1tioned by you does not fall 
within any of the classes which the legislature is authorized to exempt from taxa­
tion; therefore it is perfectly plain that if section 5437 constitutes an exemption 
from taxation it is unconstitutional and void, and the assistance of authorities is 
not necessary to support this conclusion. 

Ordinarily I decline to express an opinion upon the constitutionality of a statute. 
Every intendment supports the validity of a legislative act whe"n the same is assailed 
in the courts. Our own constitution now limits the power of the supreme court of 
the state to declare statutes unconstitutional by requiring that save in cases of 
affirmance of the lower court all but one of the members of the supreme court shall 
concur in such a judgment. Therefore, as I have said, in an ordinary case in which 
there is any element of doubt whatsoever I have felt constrained, upon considera­
tions of propriety, not only to decline to express an opinion as to the constitutionality· 
of a statute, but also to defend, to the best of my ability, enactments of the legis­
lature when questioned on constitutional grounds, regardless of my personal opinion. 

The case presented by you, however, is not an ordinary one. It is a species of 
special legislation for the benefit of a single class of business enterprises. This leg­
islation if given the effect assumed, is so plainly and palpably repugnant to the con­
stitution that it would be doing violence to one's conscience to express the view 
that its invalidity was even doubtful. 'l\Ioreover, the question involves the revenues 
of the state and the exercise of her taxing power for the benefit of local subdi­
visions and the state itself; and where a statute has the effect of depriving the 
public of a right which would otherwise exist, and is passed solely for the benefit 
of private interests, I do not think the same proprieties should be observed in con­
sidering its validity and expressing views thereon as would ordinarily be adhered to. 

For these reasons I freely express my opinion that if section 5437 be given the 
effect of an exemption statute it is unconstitutional. This conclusion reduces your 
question to a mere matter of procedure. As I have stated the dilemma which is 
developed by the situation is such that if section 5437 is not an exemption statute, 
the property is taxable at any rate; and if it is an exemption statute then it is un­
constit•Jtional. Let the first horn of the dilemma be taken. The effect of the statute 
then would be merely to relieve the superintendent of insurance and the companies 
themselves from returning these deposits, but the property being taxable it would 
simply devolve upon the district assessor, exercising the powers formerly exercised 
by the county auditor, or the board of equalintion or review, to place the property 
on the (\uplicate, and for this purpose to call before him the treasurer of state and 
examine him under oath as to the amount of such deposits in taxable bonds which 
he might have on hand on the day on which the property is required to be listed. 

If the statute is tl11constitutional, it is wholly void, and despite its plain pro­
visions it would be the duty of the corporation (not the superintendent of insur­
ance) to list the prop~:rty for taxation, either in Franklin county, Ohio, where 
the asset; are held, or in some other county in Ohio if the company has its prin­
cipal de facto managerial office in Ohio. On this ,point it was held in the case in 110 
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Federal, supra, that it was the duty of the superintendent of insurance as trustee 
to return the securities for taxation. The United States circuit court of appeals 
expressed no opinion on this point, observing that when the county auditor had 
placed the property on the duplicate as omitted, the question as to whose duty it 
was toJist it in the first instance was immaterial, provided it should have been listed 
by some one. 

In Insurance Co. vs. Bowland, supra, however, Mr. Justice Day expressed a 
positive opinion to the effect that it is the duty of the company under section 2744, 
Revised Statutes, now section 5404, General Code, to make the return, and this 
opinion seems to be sustained by the better reasoning and emanates from the highest 
authority. 

In Sims vs. Best, supra, however, an exception is made as to a foreign insur­
ance company actually having a business domicile in Ohio. In that case the insur­
ance company, though organized under the laws of the state of West Virginia, in 
point of fact and under its articles of incorporation had its principal place of business 
in Cincinnati, Ohio, and the bonds deposited with the treasurer of state in Colum­
bus were held taxable in Cincinnati. This case is authority, then, for the proposition 
that where a foreign insurance company has a business domicile in Ohio, the situs 
of the taxable securities deposited with the treasurer of state is at that domicile, 
and not necessarily in Franklin county. 

The only practical difference, then, between the two possible theories ap­
plicable to the answer to your question is that if section 5437 is constitutional, then 
a foreign insurance company cannot be penalized for failing to list the securities de­
posited by it with the treasurer of state. There could be no proceedings for previous 
years, under sections 5398 and 5399, General Code, to place such property on the 
tax duplicate, for the reason that under both of these statutes the authority of the 
auditor (now the district assessor) to act depends upon a finding to the effect that 
some person or corporation required by law to list property for taxation has failed 
to do so. Proceedings for the correction of the duplicate for the current year 
under section 5401 could, however, uncloubteclly be sustained, but these proceed­
ings involve no penalty of any kind. 

On the other hand, if it is the duty of the insurance company to list the 
securities for taxation, notwithstanding section 5437, General Code, theri in t~e 
event of the company's failure to do so all the remedies provided for by statute, 
in case of failure of a taxpayer to list all of his or its taxable property, would be 
available. 

I think your question requires me, however, to choose between the two theories 
which I have mentioned. In fact, I have already clone so. In spite of all that has 
been said relative to the possibility of working out a means of getting such property 
on the duplicate, if the insurance company and the superintendent of insurance are 
absolved from the duty to list it, I entertain after all grave doubt as to whether 
or not this view could be sustained. That is to say, I believe that section 5437, 
General Code was intended by the legislature to be, and is an effective exemption, 
if it is valid at all. Looking through the mere form to the substance this con­
vention is forced. I am satisfied, therefore, that the statute is to be regarded as 
an attempt at an exemption, and being so, it is clearly unconstitutional. 

Therefore, it is my opinion that it is the duty of a foreign insurance company 
(but not that of the superintendent of insurance) to list for taxation all taxable 
bonds deposited by it with the superintendent- of insurance as required by law, 
and that said bonds should be listed and taxed in ordinary cases in Franklin 
county, Ohio, but in ·cases in which the foreign insurance company has a business 
domicile elsewhere in the state, then in the county and taxing district in which 
such domicile is located. Yours very truly, 

TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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1363. 

LEASE GRANTED BY BOARD OF PUBLIC WORKS FOR \VATER RIGHTS 
RENEWAL CLAUSE. 

A lease granted by the board of public works for water rights contains a re­
newal clause which is valid and is autlzori.~ed by section 14009, General Code, sec­
tion 20 of act of March 23, 1840, 38 0. L., 87, and autlzori::es the grant of leases 
"either in perpetuity or for a limited number of years." 

CoLCMncs, OHIO, January 4, 1915. 

HoN. JoHN I. :\fiLLER, Superintendent of Public TVorks, Columbus, Ohio. 

DEAR SIR :-Under date of June 12, 1914, you inquire as follows: 

"Herewith I transmit a copy of a water power lease which is similar 
to a great many others which were made years ago. The T. & H. Co., have 
two leases for water power, one of which expired :\fay 1st, 1914, and the 
lessees have applied for a renewal. This department finds itself handi­
capped in its efforts to secure an adequate. rental for these and other water 
powers along the canal, by reason of the provisions in the lease which I 
have noted with an asterisk en the second page thereof. 

"This paragraph provides 'That at the expiration of this agreement 
the party of the second part shall be entitled to a renewal of the lease, for 
a like term of years, for such annual rent as may be offered by the highest 
responsible bidder, who shall also agree to purchase of said party of the 
second part, all permanent and valuable buildings necessarily erected by 
said party for the convenient use of the water power hereby leased, at such 
price as such buildings shall be adjudged to be worth by three judicious, 
disinterested freeholders, to be chosen as hereinbefore specified; pro­
vided such buildings shall be erected on land belonging to the state, or 
land which can be purchased by said bidder at a reasonable price, to be 
determined by said appraisers. And if no such bid shall be made on the 
terms aforesaid at a higher rent than is herein specified, said party shall 
be entitled to such renewal on the terms of this lease.' 

"This to all intents and purposes gives the lessee perpetual rights to 
such water powers without any regard to the interests of the state and is 
certainly against public policy, since the state must furnish the water, even 
at an actual loss to the state. 

"The original leases for most of these powers were granted between 
1830 and 1840, and have been renewed from time to time, upon precisely 
the same terms as the originals, and the result is that the state is only re­
ceiving about one-third as much rental for its water powers as it should. 

"In all of these leases, no rental is mentioned for the use of the land 
upon which the water power is used, and in some cases 6% upon the value 
of the land would exceed the rental now received for both land and water 
power. 

"The question that we would like to have solved is, whether or not we 
can ignore the clause in these old leases that provides for a renewal for a 
like term of years, for such annual rental as may be offered by the highest 
responsible bidder, who is willing to purchase the buildings, equipment, etc., 
of the lessees at a price to be fixed by disinterested freeholders." · 
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The delay in g1vmg you this opinion was by arrangement with you. 
In addition to the part quoted by you the lease submitted contains the follow­

ing statement ~vhich must be considered in this opinion: 

"This lease is given in renewal of a lease given to Gates and Gregory 
on July the first, 1864, for thirty years with an additional quantity of water 
of 950 cubic feet per minute as was ascertained to be necessary for the 
business of manufacturing, and which additional quantity has been used 
on the premises in the past." 

As stated in your letter many of these leases have been renewed one and two 
times. Each renewed lease contains a further option for renewal. \Vhen a lease is 
renewed there is usually a statement therein that it is a renewal, similar to that 
above quoted. This is notice that it is a renewal of a former lease. 

These leases also contain a provision that they cannot be assigned or trans-
ferred without the written consent of some authorized agent of the state. 

Two questions will be considered in connection with this option. 
First: The validity of the option. 

Second: The right to successive renewals by having the renewal option in­
serted in the renewed lease. 

These questions may be considered together as some of the authorities herein 
cited apply to both questions. 

Options to renew leases are valid when founded upon sufficient consideration 
and are certain and mutual in their terms. 

It is also the rule of law that unless words showing perpetuity are used, one 
renewal of a lease satisfies the option to renew . 

. At section 332 of Taylor on Landlord and Tenant (9th Ed.) it is said: 

"A general covenant to extend or renew implies an additional term 
equal to the first, and upon the same terms, including that of rent, except 
the covenant to renew; to include which would make the lease perpetual." 

At section 338 he says further as to the option for renewal: 

"As every contract depends upon the consideration for its validity, it 
is necessary that there be a sufficient and reasonable consideration, on the 
part of the lessee, to support this covenant; and if an agreement for re­
newal be unequal, unjust, or inserted by mistake, specific performance will 
not be decreed." 

Also at section 333: 

"A covenant 'to let' the premises to the lessee at the expiration of the 
term without mentioning the price for which they are to be let; or to re­
new the lease on such terms as may be agreed upon; or, as is held by some 
courts, for such further time as lessee shall elect; or to renew upon the 
basis of a valuation of the premises as at the end of the lease, without any 
provision for determining that valuation; does not amount to a covenant 
for renewal but is void for uncertainty. Nor will a general covenant 'for 
renewal' be construed to imply a perpetual renewal; the most a lessor is 
bound to give on such a covenant is a renewal for one term only. A cov­
enant to renew a lease 'under the same covenants contained in the original 
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lease' is satisfied by a renewal of the original lease for another term, omit­
ting the covenant to renew; for if the continued grant of successive leases 
and not a single renewal only had been intended, words would naturally 
have been used indicating such an intention. A different construction would 
virtually lead to a grant in perpetuity; and where no consideration appears 
for a grant of so extensive a nature, such cannot be a reasonable construc­
tion." 

The option in question gives the right to renewal "for a like term of years," 
and if no higher bid is received as provided in said option the lessee "shall be 
entitled to such renewal on the terms of this lease." 

These provisions make the terms of the renewed lease certain. But upon the 
happening of certain conditions the rental to be paid may be increased. That con­
tingency is that such renewal shall be granted 

"For such annual rent as may be offered by the highest responsible bid­
der, who shall also agree to purchase of said party of the second part, all 
permanent and valuable buildings necessarily erected by said party for 
the convenient use of the water power hereby leased, at such price as such 
buildings shall be adjudged to be worth by three judicious, disinterested 
freeholders, to be chosen as hereinbefore specified; provided such buildings 
shall be erected on land belonging to the state, or land which can be pur­
chased by said bidder at a reasonable price, to be determined by said ap­
praisers." 

The conditions imposed upon a prospective bidder are such that it is almost 
certain that no one will meet the terms, and consequently there will be no bidder. 
The actual effect of this provision is that the renewal will be granted for the same 
rental anrl upon the same terms as the first lease. The lease submitted is for a 
term of thirty years. A renewed lease will be for a like term, making a period of 
sixty years at the same rental regardless of changed conditions. 

As to the lease submitted the rental was fixed in 1864 and that rent will con­
tinue until 1924, and if the renewal clause therein is valid it will run for another 
period of thirty years, making a period of ninety years at a rental fixed when the 
original lease was granted. 

Such a right is a valuable right and should be founded upon a sufficient con­
sideration. 

There is at least an inference 111 this optional clause that implies an increase 
in rent, but this is nullified by the conditions surrounding it. 

In case of Gclston vs. Sigmund, 27 l\Id. 334, it is held: 

"Every agreement to merit the interposition of a court of equity to en­
force it, must be fair, just, reasonable, bona fide, certain in all its parts, 
mutual, etc., and if any of these ingredients be wanting courts of equity 
will not decree a specific performance. 

"An agreement hy A to let B retain possession of certain property 
from the first of July, 1R6o, to the first nf July, 18()7, upon his giving the 
same rent that ,\ 'might he able to obtain from other parties' is not such 
an agreement as a court of cf)uity will enforce. It lacks certainty and 
mutuality." 

On page 343, the court say: 
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"1\ ow the alleged contract as it is stated in. the bill seems to us to be 
wanting in two essential qualities, viz., certainty and mutuality. 

"The rate of rent to be paid is not certain or definite. It was 'as much 
as any one else would pay.' That could not be certainly ascertained; it 
was not practicable to know how much another would give. In Bromley 
vs. Jefferies, 2 Vernon, 415, it was held that such a stipulation in an agree­
ment rendered it void for uncertainty. See also Abell vs. Radcliff, 13 
J alms, 297." 

In Hayes vs. O'Brien, 149 Ill., 403, it is held: 

"The earlier doctrine that the want of mutuality of obligation would 
render an optional contract incapable of specific enforcement, has been so 
modified that such agreements to convey, without any corresponding obliga­
tion or covenant to purchase, will now be specifically enforced, in equity, 
if made upon sufficient and valuable consideration. And so, when the 
agreement to convey is a part of a lease or other contract between the par­
ties, for which the agreement to convey forms the true consideration, the 
want of mutuality will not avoid the contract." 

"A lease for a term of ten years reserved to the lessor the right to 
sell the demised premises at any time after date, and then provided: 'But 
no such sale of said land shall be made by said first party without first hav­
ing given said second party the privilege of purchasing said land upon such 
terms and at the same price per acre as any other person or purchaser 
might have offered therefor.' The lessor made sale of the premises with­
out notice to the lessee, who, upon learning the fact, offered to pay the 
price at which the lessor sold the same, and demanded of the lessor and 
his purchaser a conveyance of the land. Held: That the lessee did all 
that the law required of him, and was entitled to the specific performance 
of the contract to sell and convey to him on his acceptance of the option." 

It will be obser~ed that in the Maryland case no method of fixing or deter­
mining the rent was provided for, while in the Illinois case a method of fixing the 
sale price was provided for. This distinguishes the two cl~sses of cases. 

In Pray vs. Clark, 113 Mass. 283, it is held : 

"An agreement in a lease to renew at its expiration, the 'rent to be pro­
portioned to the valuation of said premises at said time,' but with no pro­
vision made for determining that valuation, is too vague to be enforced in 
equity." 

In Arnot vs. Alexander 44 II·Io. 23, it is held: 

"Leaving the amount of rent for the renewal term of a lease to be 
ascertained by what 'responsible parties would agree to give for the use of 
the premises' fixes the rent with as much certainty as though it were to be 
determined by a board of appraisers to be selected by the parties to the 
lease; and a court of chancery may in either case hear evidence and deter­
mine for itself the rentable market value of the premises where the appraise­
ment fails. ·what 'responsible parties will agree to give' for the use of the 
rentable business property is nothing more than its full or highest rentable 
value. 
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"\Vhere by the covenant for renewal of a lease the lessee is entitled 
thereto, 'provided that parties can agree upon terms, or that said lessee is 
willing to give as much as any other responsible party will agree to give,' 
it is in every way reasonable and just that the lessee should elect his rem­
edy and either take damages at law or have a specific performance in equity." 

In Folsom vs. Harr, 218 Ill., 369, it is held: 

"A provision in a lease that 'should the party of the first part conclude 
to sell this property, then the second party is to have the first chance to 
buy the same,' no price being stated nor any method provided for ascertain­
ing the price, is too uncertain to be specifically enforced as an agreement 
to convey to the party of the second part." 

In this case Hayes vs. O'Brien, supra, is distinguished. 
In the optional clause under consideration the terms of the new lease are fixed 

and these are certain. Such renewed lease shall be "for a like term of years" and 
"on the terms of this lease" if no higher bid is received. 

It is possible but not probable that a hig_her bid will be received. The condi­
tions upon which such bid shall be made are specified and these conditions are 
certain. 

The optional clause when inserted in the first lcase·would be founded upon a 
sufficient consideration, as this clause could not be separated from the other terms 
of the lease. 

\Vhile the optional clause is not a good one for the state, yet it cannot be 
ignored for that reason only. The right to grant such an optional clause by the 
agents of the state will be considered in a later part of this opinion. 

The optional clause in the original lease is satisfied by one renewal and the 
lessee is not entitled to a second renewal without additional consideration. 

In Kollack vs. Scribner, 98 Wis., 104, it is held: 

"A general covenant to extend or renew a lease does not imply a con­
tinuation or renewal of the special covenant, because that would have the 
effect, by construction, to make the lease perpetual, or to call for renewals 
in perpetuity. Such interests in land are not favored in the law, and are 
not, therefore, upheld by construction or deduction from general language." 

Also in King vs. Wilson, 98 Va., 259: 

"A general covenant for renewal of a lease binds the lessor to renew 
for one term only, and if the tenant holds over without renewal he be­
comes a tenant from year to year, * * *. 

"If a contract of lease for a term of years provides that it shall be re­
newable, or that the lessor shall pay for the improvements, the renewal 
for one term satisfies the contract to pay for the improvements, and, at the 
expiration of the second term, the lessor is entitled to recover the prem­
ises and the improvements." 

The same rule is stated in Ta.vlor on Landlord and Ten&nt, supra. 

The optional clause in question rloes not contain words of perpetuity. It does 
not give a continued right of renewal. The word "renewal" is used in the singular. 
This clause, therefore, calls for only one renewal. The original consideration was 
for one renewal, and when that was granted that consideration was satisfied. 
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The insertion, therefore, of the renewal option in the renewed lease was not 
in compliance with the original contract. Unless the renewal option contained in 
the renewed lease, was upon a further consideration, then such renewal option 
would be without consideration and would be void. 

The proper remedy to enforce such an option would be by the equitable pro­
ceeding of specific performance. Equity will not enforce such an option unless 
founded upon sufficient consideration. 

In volume 3 of Pomeroy Equity Juris. (3d Ed.) at section 1293, the rule is 
stated: 

"Equity will never enforce an executory agreement unless there was 
an actual valuable consideration; and, unlike the common law, it does not 
permit a seal to supply the place of a real consideration. Disregarding 
mere forms, and looking at the reality, it requires an actual valuable con­
sideration as essential in every such agreement, and allows the want of it 
to be shown, notwithstanding the seal, in the enforcement of covenants, 
settlements, and executory contracts of every description." 

In Crandall vs. Willey, 166 Ill., 233, it is held : 

"To entitle a complainant to a decree for specific performance the con­
tract sought to be enforced must be founded on a sufficiently fair consid­
eration. 

"Equity will inquire into the real consideration of a contract, notwith­
standing it bears a seal and recites a consideration." 

In Davis vs. Felty, 147 Mo., 374, it is held: 

"An agreement, in writing and under seal, by the owner of land, 
granting an option to purchase the same for a certain price, will not be 
enforced, where the agreement for such option is without any considera­
tion to support it." 

The granting, therefore, of a renewed lease by Yirtue of the option in question 
upon the same terms and conditions as the first lease, but without the optional 
clause, would be a satisfaction of such renewal option and would comp!Cte the con­
tract between the parties thereto. 

The insertion of a renewal clause in the renewed lease, merely because it was 
contained in the original lease would be without consideration and could not be 
enforced in equity. Such a clause would be invalid without an additional consider­
ation to support it. The burden of showing such consideration would be upon the 
party seeking to enforce it. 

These leases for water power are granted by agents of the state and their 
authority is fixed by statute. The authority to insert a renewal clause in. a lease 
must be by virtue of the law as it existed at the time the original lease was granted. 
The original of the lease submitted was granted July 1, 1864. 

The authority to grant such a lease was by section 20 of the act of l\farch 23, 
1840 (38 Ohio Law, 87), and now known as section 14009, General Code. This sec­
tion is also found at page 206 of volume 1 of S. & C., ReYised Statutes of 1860 and 
also of 1870. 

This section reads: 

"Whenever, in the opinion of the board of public works, there shall be 
surplus water in either of the canals, or in the feeders, or at the dams 
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erected for the purpose of supplying either of said canals with water, or for 
the purpose of improving the navigation of any river, and constructed at 
the expense of the state, over and above the quantity of water which may 
be required for the purpose of na\·igation, the said commissioners may 
order such surplus water, and any lands granted to, or purchased by the 
state, for the purpose of using the same, or such part thereof as they may 
deem expedient, to be sold for hydraulic purpo>es, subject to such conditions 
and reservations as they may consider necessary and proper, either in 
perpetuity or /M a limited number of ~;ears, for a certain annual rent, or 
otherwise, as they may deem most beneficial for the interests of the state." 

By virtue of this section the board of public works could grant a lease for 
water power in perpetuity, or it could grant for a term certain, with an option for 
renewal for a like term. This would authorize the insertion of the option in question 
in the original lease. 

It is my opinion, therefore, that the optional clause in question as inserted in 
the original lease is valid and is good for one renewal only. If the renewed lease 
contains a like optional clause and there is no further consideration for such option, 
then such optional clause as contained in the renewed lease is invalid and is not 
binding upon the state. It is without consideration. 

As per your request enclosed find the lease submitted. Enclosure. 

21-Vol. II-A. G. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney Ge11eral. 
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1364. 

HUMANE AGENTS-POWERS AXD DUTIES. 

Humane agents may 110t make arrests unless their appointments have been 
approved under section 10071, General Code. They can receive no other compen­
sation than tt11der section 10072, General Code, from any treasury. 

Humane agents, if they are also officers or members of the humane society, 
have such powers as are couferrcd upon other members and officers of such societies. 

Attorne:ys employed by the humane society cannot be paid out of the county 
treasury for their services in prosecutions under section 12493, General Code, but 
may be paid for services under section 13012. 

An auditor may not issue his warrant in payment of attorney's fees in such 
cases until they have been properly allowed by one of the tribunals authorized to 
make such allowances under section 13440, General Code. There is nothing in the 
law to prevent the cases all being brought before the same justice. 

The authority to arrest, conferred upon an /111mane agent, seems to be only a 
power and not a duty and he cannot be compelled to make arrests, nor can he be 
reimbursed for expenses incurred. 

Considered as a matter of policy and good business principles, at least, the 
prosecuting attomey should look after all such cases taken upon error, unless for 
good cause the humane society emplo:ys its own attorne:y. 

A justice of the peace has no jurisdiction under sections 13008, 13009 and 13012, 
General Code, as these sectious authorize commitmeut to the penitentiary. 

CoLUMBUS, 0Hro, January 4, 1915. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under date of December 5th you submitted for my investigation 
a list of questions relating to humane societies and their agents, together with your 
tentative answers to these questions, which answ(;rs you state I approved orally some 
time ago. In answer thereto I am pleased to agree with each and every answer 
submitted by you, as outlined in your letter to Examiner Bliss u.nder date of July 
15, 1913, except as follows: 

"The last three questions to which you refer are as follows: 

"1. Under section 13439, G. C., may the magistrate remit the costs and 
afterwards collect them from the county? 

"2. When the magistrate tries and convicts under sections 13008, 13009 
and 13012, G. C., may he suspend sentence until the provisions of sec­
tions 13010 and 13013, G. C., have been complied with? 

"The practice is to sentence to jail or workhouse for a definite pe­
riod and to remain until fine and costs are paid-then, upon the verbal 
promise of the defendant to pay a stipulated amount to the humane so­
ciety as trustee (see sections 13016 and 13017) or live with and properly 
provide for his family, the magistrate suspends sentence and remits the 
costs. 

"Under this arrangement many of these delinquent husbands and 
fathers are brought into court the second and third time. 

"3. If it is not legal for the county to pay the costs which have been 
remitted, shall findings be made for recovery?" 
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All of these questions assume that the magistrate has jurisdiction to render 
judgment in prosecutions for violations of sections 13008, 13009 and 13012. This 
assumption I am convinced is unfounded. Each of these sections makes possible 
a sentence to the penitentiary for violation of its terms. 

Section 12372, of the General Code provides: 

"Offenses which may be punished by death, or by imprisonment in 
the penitentiary, are felonies; all other offenses arc misdemeanors." 

Under the clear terms of this statute it is impossible to conclude otherwise than 
that the offenses set out in sections 13008, 13009 and 13012 must be regarded as 
felonies. Therefore, with respect to offenses coming within the terms of these 
statutes, the magistrate has only such jurisdiction as that provided by section 13511 
of the General Code. In short, the magistrate has no further power than to 
cause the arrest of a violator of these statutes, and to examine him for the pur­
pose of binding him over to the grand jury in the event he is justified by the facts 
in assuming that there is probable cause to believe the accused guilty. 

Since the magistrate has no jurisdiction over the offenses mentioned by you, 
an answer to these three questions is rendered impossible. 

I assume that in the fourth question, wherein you ask whether an attorney 
may be compensated for prosecuting cases under section 12492, you mean section 
12493. If I am wrong in this assumption, and some other section is intended, I 
would be pleased to take the matter up again. 

I am returning herewith the corresponden-ce submitted by you. 
Very truly yours, 

TrMoTHY S. HoGAN, 

Attorney General. 
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1365. 

DITCH PROCEEDINGS-COMPE~SATION AND EXPENSES TO BE AL­
LOWED CO:\LMISSIONERS lN SUCH PROCEEDINGS-ONE HUN­
DRED DAY LIMIT. 

When acting under the ditch proceedings ;rescribed by sections 6763-1, et 
seq., General Code, county commissioners may be allowed their expenses and the 
sum of three dollars per day for every day they work in such proceedings. The 
limitation of three dollars per da:y for oae hundred days, prescribed by section 
3001, General·Code, has no application when tlze commissioners are working under 
these special statutes. 

If the commissioners decide not to go oh with the improvement upon filing 
of the petition, the costs, in accordance with section 6563-10, General Code, are paid 
by the petitioners and they are liable for the same 11P011 their. bond. The com­
pensation and expenses of the commissioners in s11ch event will be so paid. 

Under section 6563-14, General Code, when the commissioners determine to 
abandon the proceedings after the report of tlze surveyors, such costs and expenses 
will be pairJ m1t of the treasury of the county. 

vVhen the work is proceeded with and the improvement accomplished, 1mder. 
sections 6563-38 and 6563-35, General Coie, the commissioners may make their 
compensation and expenses pa:yable either out of the county treasury or out of 
assessmwts levied against the property holders. 

CoLUMBUS, OHIO, January 4, 1915. 

Bureau of Inspection and Supeniision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of ~ ovember 14th, 1914, you request my opinion 
upon the following questi011s: 

"Can county commissioners charge their expenses while acting as 
members of boards in all joint county ditch proceedings, or can they only 
be paid their expenses when acting under the provisions of sections 6563-1 
to 6563-48, inclusive, General Code, which are special sections relating to 
a particular kind of proceeding as definitely set forth in section 6563-1, 
General ·code? 

"Section 6563-44 provides: '* * * * * and said commissioners 
shall receive the sum of three dollars a day and their expenses while 
employed under this bill.' 

"While acting on this particular kind of work, are 'the days so em­
ployed to be considered as coming within the limitation of one hundred 
days in any one year, as provided in section 3001, General Code, or is the 
per diem fixed by section 6563-44 to be regarded as being an additional 
allowance? 

"Section 6563-44 does not show how these per diems and expenses 
are to be paid. Do sections 6563-36, 6563-37 and 6563-38 sol~e this point 
and make such compensations and expenses a part of the cost of the 
improvement to be assesed against the benefited property? • 

"Should these compensations and expenses be paid out of the treas­
ury of the county when the sessions of the joint board are held, or out of 
each county treasury?" 

Answering your first question, section 3001 is as follows: 
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"The annual compensation of each county commissioner shall be de­
termined as follows: 

"In each county in which on the twentieth day of December, 1911, the 
aggregate oi the tax duplicate for real estate and personal property is 
five million dollars or less, such compensation shall be nine hundred dollars, 
and in addition thereto, in each county in which such aggregate is more than 
five million dollars, three dollars on each amount of such duplicate in ex­
cess of five million dollars. That the compensation of each county commis­
sioner for the year 1912, and each year thereafter, shall not in the aggregate 
exceed 115% of the compensation paid to each county commissioner for the 
year 1911. In cou11tics "<vlzere ditch work is carried 011 by the commissioners, 
in addition to the salary herein provided, each commissioner shall receive 
three dollars for each day of time he is actually employed in ditch work; 
the total amount so received for such ditch work not to exceed three lam­
dred dollars in a11y o11e :l'ear. Such compensation shall be in full payment 
of all services rendered as such commissioner and shall not in any case ex­
ceed four thousand dollars per annum. Such compensation shall be in equal 
monthly installments from the county treasury upon the warrant of the 
county auditor." 

Section 6563-44 of the General Code is as follows: 

"Said surveyors named in section 8 (G. C., section 6563-8) shall meet 
with the joint board of county commissioners whenever required by said 
board and said surveyors and auditors shall be paid their necessary expenses 
while employed under this act and shall be allowed the same fees as are al­
lowed in ditch work generally and said commissioner shall receive the sum 
of three dollars a day and their actual expenses while employed under this 
bill." 

The provision of section 3001 with reference to compensation for ditch work 
is general in its character, and applies by its terms to all manner and form of ditch 
work undertaken by the county commissioners and is intended rather to reimburse 
the commissioners for expenses incurred than to operate as a compensation for 
duties performed. 

Section 6563-44 of the General Code, however, is manifestly special in its ap­
plication, being confined by its terms to ditch work done under the provisions of 
the act contemplated only. This section provides both the compensation and an 
additional reimbursement for actual expenses while employed under the act in 
question. Under the well established rule of construction, the latter statute must 
be regarded in its application as an exception to the general terms of section 3001. 
I am, therefore, of the opinion that the latter provision holds and that when acting 
under this statute the commissioners are not restricted by the three hundred dollars 
maximum of compensation provided by section 3001, and as a condition to such 
compensation they may when so acting under section 6563-44 receive their actual ex­
penses incurred. 

In your second question you ask whether such compensation and expenses are 
to be paid from the county treasury, or whether they arc to be regarded as a part 
of the cost of the impro\·ement to be assessed against the benefited property. 

Of the provisions making part of this act, section 6563-10 provides that the 
petitioners shall be liable on their bond to pay costs incurred in the event that the 
commissioners decide not to go on with the improvement. In this event, of course, 
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the expenses and compensation of the commissioners will be paid neither from the 
county treasury, nor will it be deemed part of the costs of the improvement to be 
paid from the proceeds of the bond issue and assessed against the property. 

Section 6563-14 provides that in the event the commissioners determine to 
abandon the proceedings after the report of the surveyors the expenses incurred 
shall be paid by each county equally out of the treasury of the county. This pro­
vision clearly answers your question as to source of payment of county commis­
sioners' expenses and compensation incurred when the proceedings arc abandoned 
at this stage. If the surveyors' report is accepted and the commissioners determine 
to go on with the work, section 6563-33 becomes material. This section provides 
for issuing the bonds of the county for the amount apportioned to it as provided by 
the preceding section. . 

Section 6563-35 provides that the commissioners of each county to which part 
of the cost is apportioned may pay such part of that amount as they deem fit from 
the general taxes, causing an annual levy to be made for the purpose of retiring . 
such bonds as are made chargeable against the county, and leaving· the balance to 
be paid by assessment against the benefited property. 

Sectism 6563-38 is as follows: 

"All of the costs and expenses connected with ordering and granting 
said improvement shall be taken as a part of the cost thereof and shall be 
included in the amount ordered to be paid by each county, except their costs 
of aribtration as provided in section 29 (section 6563-29, G. C.)" 

From this provision it is manifest that it is discretionary with the commis­
sioners whether all or part of the costs of the improvement are to be made assessable 
against the benefited property, or chargeable against the county generally. 

Section 6563-38 would seem on its face to be practically conclusive of the de­
termination that the compensation and expenses of the commissioners are to be de­
termined part of the costs of the improvement which are to be those provided for. 
This conclusion is strengthened by a reference to the special requirement of sec­
tion 6535 of the chapter relating to single county ditches. The statute, of course, 
can have no reference to the sections under consideration, but the fact that in this 
case the legislature deem it necessary to specifically require that such costs should 
be paid from the county treasury enforces the conclusion that without such pro­
vision the costs would be considered in no wise different as regards their manner 
of payment from any other costs entailed by the proceedings. 

In answer to your second question, therefore, I am of the opinion that the 
compensation and expenses of the commissioners provided by section 6563-44 may 
be paid either out of the treasury of the county or made assessable against the 
benefited property in accordance with the will of the county commissioners. 

Very truly yours. 
TIMOTHY S. HoGAN, 

Attorney General. 
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1366. 

XOT XECESSARY FOR AD:\IINISTRATOR TO FILE APPLICATION TO 
REGISTER TITLE TO REALTY WHEX PROCEEDINGS ARE INSTI­
TUTED UNDER SECTION 11922, GEXERAL CODE. 

It is zmu.:ccssar}' for 011 admiuistrator to file an application to register title to 
realt}' 'l.i.'hc11 he institutes proceedings u11der section 11922, General Code, to com­
plete a contract entered into by his decedent during the life time of the latter for 
the sale of such 1·eal property. 

CoLc.Mnt:s, OHIO, January 4, 1915. 

HoN. H. F. CASTLE, Prosecuting Attomey, Akron, Ohio. 

DEAR SIR :-I have your letter of December 11, 1914, requesting my opinion 
upon the following questions: 

"1. Is it necessary for an administrator to have the title to real estate 
registered before he can complete a land contract, that is, in a case where 
the decedent owned the whole interest in real estate and had sold it upon 
land contract and the administrator has to bring an action to complete said 
land contract? 

"2. Is it necessary to record the whole case in a real estate? If so, 
would the probate court be entitled to fees for the whole record?" 

1. No, if the proceeding is instituted under section 11922, General Code. 
2. This question has been answered in an opinion addressed to the bureau of 

inspection and supervision of public offices, under date of December 14, 1914,. a 
copy of which opinion I am enclosing you herewith. 

1367. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

MUNICIPALITY NOT LEGALLY BOUXD TO PAY FOR SERVICES TO 
FA:\IILY PHYSICIAN WHO RENDERED SERVICES TO QUARAN­
TINED PERSONS, WITHOUT CO~TRACT 'WITH THE MUNICI­
PALITY. 

A municipality is uot legally bound to pay for the services of family phj•siciaus 
!e11dering medical attendance to quara11tined perso11s without orders from the board 
of health, e'l.'ell though such family was unable to pa:y. 

Although the city is uot legally bou11d to pay, it may do so if 110 district physicia11 
has bcc•z appoiuted, or if o11e has bee1z appointed aud is paid for his services in each 
case, and uot a specific salary, and the board believes the bills of the family physicia11s 
to be just and reas01zable. 

CoLL'MBL'S, OHIO, January 4, 1915. 

lioN. C. E. Rt:BLE, City Solicitor, Lancaster, Ohio. 

DE.\R SIR :-1 have your letter of recent date, as follows: 
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"Where a family has been quarantined and the family physician con­
tinues to render medical attendance without consulting or having orders 
f(om the board of health, and afterwards puts in his bill to the health board 
for his services and the bill of a doctor called in consultation by said 
physician, is the health board liable? The family are not able to pay. 

"The boy in this family took sick and the family doctor was called. 
Later the house was quarantined by the health officer. The family doctor 
still continued to make his calls until the boy died, which death occurred 
during the time of quarantine. The consultation took place also during the 
time of the quarantine, and the consulting physician was called in by this 
family doctor. After the death both physicians rendered their account to 
the board of health. The health board never requested the services of either 
physician. 

Section 4408 of the General Code provides : 

"The board of health shall appoint a health officer, who shall be the 
executive officer. He shall furnish his name, address and other information 
required by the state board of health. The board may appoint a clerk, and 
with the consent of council, as many ward or district physicians, or one 
ward physician for each ward in the city as it deems necessary." 

Section 4410 of the General Code reads: 

"Each ward or district physician shall care for the sick poor and each 
person quarantined in his ward or district when such person is unable to 
pay for medical attendance, and for all persons sent from his ward or dis­
trict to the municipal pest house when such persons are unable to pay for 
medical attendance." 

Section 4436 of the General Code provides : 

"When a house or other place is quarantined on account of contagious 
diseases, the board of health having jurisdiction shall provide for all per­
sons confined in such house or place, food, fuel, and all other necessaries 
of life, including medical attendance, medicine and nurses, when necessary. 
The expenses so incurred, except those for disinfection, quarantine, or other 
measures strictly for the protection of the public, when properly certified by 
the president and clerk of the board of health or health officer where there 
is no board of health, shall be paid by the person or persons quarantined, 
when able to make such payment, and when not by the municipality in which 
quarantined." 

From these sections it is- clear that when a district physician is appointed by 
the board of health, it is his duty to "care for the sick poor and each person quar­
antined in his ward or district when such person is unable to pay for medical at­
tendance." It is also clear from these sections that it is the duty of the board of 
health to provide medical attendance and medicine for persons quarantined, and 
that it is the duty of the municipality, when the persons quarantined are unable to 
pay, to meet such expenses, also, that when the board of health must furnish such 
medical attendance and medicine, they do so through the district physician, whose 
duty it is under section 4410, to "care for the sick poor and each person quarantined 
in his ward or district, when such person· is unable to pay for medical attendance. 



ATTOR:!\'"EY GE:!\'"ERAL. 1737 

In the case of Patrick vs. Town of Baldwin, 109 Wis., 342, 53 L. R. A., 613, it 
was held: 

"\Vhere a law imposes on a municipality the duty of maintaining poor 
persons, and designates officers thereof to act in its behalf in the perform­
ance of such duty, their mere neglect will not operate as an implied request 
to a private party to supply a needy person's wants upon which such party 
can act and hold the municipality liable, as upon an implied contract." 

In McQuillan on Municipal Corporations, Vol. 5, section 2453, the following 
doctrine is stated: 

"A municipal corporation will not be held liable on an implied contract 
to pay for relief furnished a pauper or indigent person, without solicitation 
on the part of a municipality, unless the statute so provides. 'Towns are 
liable for the support of paupers because the statute has imposed that duty 
on them. There was no such liability at common law. The duty of dis­
charging this obligation is devolved by statute upon the overseers of the 
poor, and it is only through their action that the town can be made liable 
to a person who furnishes relief to a pauper.'" 

Many cases are cited by the author in support of this proposition. 
From a consideration of these authorities, it is my opinion that the board of 

health of your city is not legally bound to pay for the services of the physician 
referred to. However, if no district physician has been appointed in your city, or, 
if one has been appointed and is paid for his services in each case, and not a specific 
salary, it is my opinion that the board of health may, if they believe the bills rea­
sonable and just, certify them for payment under section 4436, and that when they 
have so certified them, such bills may be paid by the municipality. 

1368. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

THE COST OF A CULVERT TO CARRY WATER ACROSS THE STREET 
TO BE COXSIDERED A PART OF THE COST OF STREET IMPROVE­
MENT. 

A culvert to carry z.:ater across a street is s11ch a part of a street improvement. 
that its cost is to be considered as a part of the entire cost thereof, and it is within 
the power of the council to assess its cost to abutting owuers so long as the assess­
ment is not in excess of benefits conferred or more than one-third of the value of 
the assessed property after the improvement is completed. 

CoLUMBUS, OHIO, January 4, 1915. 

The Burealt of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I have your letter of December 15, 1914, in which you inquire: 

":\lay the council of a city assess the entire cost of the construction of a 
culvert against abutting property owners if such culvert was necessary to 
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provide for a run or creek flowing across said street being improved by 
paving? Said street is not a county or state road, or main thoroughfare, 
leading into, or through, the city. 

"The cost of such culvert is about $300.00 and the property owners' con­
tention is that such cost for thus providing for a natural waterway must be 
assumed as a part of the city's portion of the improvement." 

Provision is made in various instances for the construction of bridges and cul­
verts, but none specifically applying to the situation you describe has been found. 

Section 3812 reads : 

"Each municipal corporation shall have special power to levy and col­
lect special assessments, to be exercised in the manner provided by law. The 
council of any municipal corporation may assess upon the abutting, adjacent 
and contiguous or other specially benefited lots or lands in the corporation, 
any part of the entire cost of an expense connected with the improvement 
of any street, alley, dock, wharf, pier, public road, or place by grading, 
draining, curbing, paving, repaving, repairing, constructing sidewalks, piers, 
wharves, docks, retaining walls, sewers, drains, watercourses, water mains 
or laying of water pipe and any part of the cost of lighting, sprinkling, 
sweeping, cleaning or planting shade trees thereupon, and' any part of the 
cost and expense connected with or made for changing the channel of, or 
narrowing, widening, dredging, deepening or improving any stream or water­
course, and for constructing or improving any levee or levees, or boule­
vards thereon, or along or about the same, together with any retaining wall, 
or riprap protection, bulkheads, culverts, approaches, flood gates, or water­
ways or drains incidental thereto, which the council may declare conducive 
to the public health, convenience or welfare, by any of the following 
methods: 

"First. By a percentage of the tax value of the property.assessed. 
"Second. In proportion to the benefits which may result from the im­

provement, or 
''Third. By the foot front of the property bounding and abutting upon 

the improvement." 

From this it is seen that it is within the power of the council to assess "any 
part of the entire cost on abutting owners." That the construction of a culvert, 
made necessary to carry water across an improvement, is a part of the entire cost, 
cannot be questioned. 

Section 3820, General Code, reads : 

"The corporation shall pay such part of the cost and expense of im­
provements for which special assessments are levied as council deems just, 
which part shall be not less than one-fiftieth of all such cost and expense, 
and in addition thereto, the corporation shall pay the cost of intersections." 

Council is limited in its assessments to thirty-three and one-third per cent. of 
the value of the property after the improvement is made, within any period of five 
years. (Sec. 3819, G. C.) 

Th.is, of cotlrse, limits any one assessment in the same manner and to the same 
extent. The same section, 3819, G. C., limits assessments to benefits conferred. 
Consequently, while council under section 3812 may determine whether it will ( 1) 
assess by a percentage of tax value, (2) in proportion to benefits, or (3) by the 
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foot front of bounding or abutting property, yet its assessments must be limited 
to the value of such special benefits, or one-third of the actual value of the prop­
erty after the improvement is completed, and must, under section 3820, G. C., pay 
from the general fund for intersections and one-fiftieth of the entire cost. It is, 
therefore, within the power of council to assess this culvert to the property abutting 
on the improvement, provided the assessment is based upon either system found in 
section 3812, the city pays one-fiftieth of the cost and for street intersections, and 
the assessment in no instance exceeds the amount of benefit conferred or one-third 
of the value of the property after completion of the improvement. 

The contention that the city must bear the entire cost of the culvert cannot be 
sustained, although it is clear that .the council may charge it to the city as a portion 
of the share of the city under section 3820. This, however, is within the discretion 
of the council, as it cannot be compelled to charge the city with more than one­
fiftieth of all cost, and the cost of intersections. 

If this culvert was on a county or state road, it would have to be built by the 
county commissioners (see sections 2421, G. C., et seq.), but being upon what might 
be termed a cross street, its improvement will have to be paid for by the property 
owners of the city, as council may determine. 

1369. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF PUBLIC WORKS NOT AUTHORIZED TO READJUST THE 
RENTAL RESERVED IN THE UNION GAS & ELECTRIC LiGHT COM­
PANY'S LEASED PROPERTY CONSISTING OF PART OF THE 
CANAL IN CINCINNATI. 

The grant by the state of Ohio to the city of Cincilwati of a part of the canal 
in Cincinnati, upo11 which, with other canal lands, the Uuion Gas & Electric Light 
Company has a lease from the state for the purpose of maintaini11g a pole li11e, 
does not authori:::e the superi11tendent of public works to readjust the rental re­
.served i11 such lease and said company is required to pay the full amount of the 
rrntal stipulated for in said lease. 

CoLUMBUS, OHIO, January 4, 1915. 

HoN. JoHN I. :\liLLER, Superintendent of Public W arks, Columbus, Ohio. 

DEAR SIR:-You again submit to this department for opinion the request of the 
Union Gas & Electric Company, of Cincinnati, to reappraise the value of its lease 
for pole line rights along the canal in Hamilton county, Ohio. 

The facts are stated in a letter from said company as follows: 

"Under the terms of a lease between the state of Ohio and the Union 
Gas & Electric Company, the company pays a rental of $600 per year for the 
privilege of occupying for pole line purposes the outer edge of the tow path 
at Canal and Plum streets, Cincinnati, to a point known as Sharon Road, in 
Springfield township, Hamilton county. 

"By act of the general assembly passed May 15, 1911, to provide for 
leasing a part of the Miami and Erie canal to the city of Cincinnati as a 
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public street that part of the canal between Elm and Plum, and JI.Iitchell 
avenue in the city of Cincinnati passed to the control of the city. As the 
Union Gas & Electric Company has a franchise authorizing it to erect poles 
and maintain lines along the public streets of said city free of charge, we 
respectfully request that your board reappraise the value of the remainder 
of the property occupied and readjust the rental to be paid." 

The original request was withdrawn and you now ask for a reconsideration 
of the matter. 

The lease· to the Union Gas & Electric Company contains several provisions 
which arc controlling. 

These are as follows : 

"Said party of the second part hereby covenants and agrees to remove 
its poles, wires and fixtures altogether or to remove its poles and other fix­
tures from the surface and place its wires under ground, whenever, in the 
opinion of the board of public works of the state, the maintenance of such 
poles, wires and fixtures on or above the surface of the ground is incon­
sistent with the use of such ground under any other lease hereafter made 
by the board of public works, or whenever the lands herein leased cease to 
be used for canal purposes. 

* * * * * * * * * * * * 
"Said party of the second part further covenants and agrees to remove 

its poles, wires and fixtures altogether or to remove its poles and other fix­
tures from the surface and.place its wires under ground, whenever the city 
of Cincinnati, by ordinance duly passed, requires other overhead wires on 
neighborhood or adjacent streets to be removed or placed under ground; 
said removal to be within sixty days after the passage of said ordinance 
unless a longer time shall be fixed by the terms of the ordinance. Failure 
to remove said poles, fixtures and to remove said wires or place them under 
ground within the time fixed shall terminate and operate as a surrender 
of all right of the party of the second part under this lease and the board 
of public works of the city of Cincinnati may thereupon cause such poles, 
wires and fixtures to be removed at the sole cost and expense of the party 
of the second part. 

"Said party of the second part further covenants and agrees to remove 
its poles and fixtures and to remove its wires or place them mzder ground 
on such portio11s of the ca1zal property as may hereafter be leased or other­
wise disposed of to the city of Cincinnati for the purposes of a public park, 
drive, boulevard or parkway, said party of the second part to remove its 
poles and fixtures, to place its wires under ground, and to thereafter main­
tain and keep in repair the conduits, wires and fixtures under ground, all 
under the direction and to the satisfaction of the board, officer or officers of 
the city of Cincinnati having charge of such park, drive, boulevard or park­
way and under sucli regulations, permits, etc., as may be required by such 
board, officer or officers." 

These provisions show that the lease or sale of this part of the canal or a por­
tion thereof was in contemplation at the time the above lease was executed. There 
is no provision in this lease calling for a revaluation in case of a lease or sale to 
the city of Cincinnati. 

The land has been leased, or a portion thereof, to the city of Cincinnati for 
"public street or boulevard, and for sewerage, conduit and if desired for subway 
purposes." 
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By the terms of the lease to the "Union Gas & Electric Company, such com­
pany may be required to place its wires underground. Xothing is said about a 
revaluation or a readjustment of the rental value of the rights granted. 

The lease to the "Union Gas & Electric Company covers the canal for a distance 
of 76,680 feet, more or less. Only a part of this has been leased to the city of Cin­
cinnati by authority of the act of 102 Ohio Laws, 168. 

Section 1 of said act reads: 

"Permission shall be given to the city of Cincinnati, in the manner here­
inafter provided, to enter upon, improve and occupy forever, as a public 
street or boulevard, and for sewerage, conduit and if desired for subway 
purposes, all of that part of the :\liami and Erie canal which extends from 
a point three hundred feet north of Mitchell avenue to the east side of 
Broadway in said city, including the width thereof, as owned or held by the 
state, but such permission shall be granted subject to all oustanding rights 
or claims, if any, with which it may conflict, alld upon the further terms and 
conditions of this act." 

The lease to the electric company granting it the right to place its poles on the 
bank of the canal is "an outstanding right" which may conflict with the rights 
granted to the city of Cincinnati by the later lease. 

The f<~.ct that the electric company has a franchise which permits it to construct 
its poles in the streets of Cincinnati free of charge does not determine its rights 
under its lease with the state of Ohio. 

Suppose the grant to the city of Cincinnati had been made to a private corpora­
tion which desired to use the canals for private purposes, and under the same terms 
of the grant to the city of Cincinnati. In that event the electric company would be 
seeking to enforce its rights under its lease, and it could enforce them. 

The city of Cincinnati takes its grant subject to the rights of the Union Gas 
& Electric Company to maintain a pole line on said canal lands as granted by the 
state to it or to have its wires maintained underground as provided in the lease. 

The lease to the electric company grants rights in canal lands in addition to 
that leased to Cincinnati. The company does not seek a cancellation of its lease, 
but asks for a readjustment of the rental reserved therein. 

The lease is one entire instrument which covers a certain specified distance 
and the rental is fixed at a gross amount for the entire privilege. 

The lease is an entirety and must either be enforced as a whole, or it must be 
abandoned or cancelled. If there was a readjustment of the rental, it would in 
effect constitute a new lease. 

There is no obligation upon the part of the state to readju.st the rental pro­
vided for in this lease. The state has granted certain rights to the Union Gas & 
Electric Company, and it has protected those rights in the grant made to the city 
of Cincinnati. The state is fulfilling the obligations of the lease and is entitled to 
the full amount of the rental stipulated for therein. 

It is my opinion, therefore, that the Union Gas & Electric Company is required 
to pay the full amount of the rent reserved in its lease from the state and that the 
superintendent of public works is not authorized to readjust such rent. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1370. 

SCHOOL ATTENDANCE SHOULD NOT BE DETERl\Hl'\ED, Ul'\DER SEC­
TION 7730, GENERAL CODE, AT A TEI1E WHEN THERE IS AN EPI­
DEMIC PREVAILING IN THE SCHOOL. 

School attenda11ce should not be determined under section 7730, General Code, 
at a time when there is an epidemic prevailing in the school, or rather in the district 
wherein such school is located. Such average daily attendance should be determined 
during the year when the school attendance is normal or not affected by an epi­
demic. 

When the average daily attendance of a school during the precedhzg year has 
been below twelve, because of an epidemic, a11d such average daily attendance for 
the succeeding year would be more than an average of twelve, the board could 
legally employ a teacher mzd continue such school, and the payment of such teacher 
would be legally authorized 111zder the law. 

CoLUMBUS, OHIO, January 5, 1915. 

HoN. GuY O'DoNNELL, Prosecuting Attomey, Troy, Ohio. 

DEAR SIR :-Under date of September 9, 1914, you submitted to this department 
a request for an opinion, as follows: 

"Section 7730, Ohio Law 104, page 139, in part provides: 
"'When the average daily attendance of any school for the preceding 

year has been below twelve, such school shall be suspended and the pupils 
transferred to such other school, or schools, as the local board may direct.' 

"A school whose average daily attendance during the preceding year had 
been below twelve because of an epidemic of measles, or other sickness, and 
which during this year would have more than an attendance of twelve, if 
the board of education should desire to employ a teacher and continue this 
school, would the payment of such teacher be an authorized payment under 
the law?" 

In reply thereto I desire to say that under date of December 23, 1914, in an 
official opinion which was rendered to Hon. Chas. F. Close, prosecuting attorney, 
Upper Sandusky, Ohio, up.on the question as to whether or not a suspended dis­
trict may be revived by the addition of resident pupils to the district so as to make 
certain an average attendance of more than tw<ilve, it was held that a suspended 
school district may be continued by the assignment of pupils to such district, pro­
vided the board deems this course best for the advancement of education, as pro­
vided by section 7684, General Code, supra. 

I am enclosing a copy of said opinion and believe that it covers the request 
set forth in your letter of inquiry. However, in your letter you state the average 
daily attendance for the preceding year had been below twelve because of an epi­
demic of measles and other sickness, and that the school during the present year 
would have more than an attendance of twelve. While it is doubtful whether it 
could be said that a school did not have any certain daily average attendance, be­
cause some of the scholars were detained from attending school because of sick­
ness, nevertheless, I feel that the opinion to which I above referred and a copy of 
which I am enclosing, covers your question without discussing any forced absence 
of scholars on account of sickness. Yours very truly, 

TIMOTHY S. HOGAN, 
Attorney General. 
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1371. 

RIGHT OF TITLE GUARAXTEE AXD TRUST cm.IPAXIES TO ACT AS 
DEPOSITARIES OF COUXTY FUXDS-~IUST RECEIVE DEPOSITS 
GEXERALLY IN THE SA~IE ~IAXXER AS A BAXK-XOT AUTHOR­
IZED TO ISSUE ORDINARY CERTIFICATES OF DEPOSIT-~IAY 
ISSUE CERTIFICATES OF SHARES IX ~IORTGAGE XOTES HELD 
BY SUCH CO~IPAXY. 

Title guarantee and trust companies may be designated as and act as depositaries 
of county funds under sections 2715, et seq., Geueral Code, and secure the funds 
deposited ~cith them in the mmmer provided b)• said sections. 

These companies have not the power to receive deposits generally, in the same 
manner as banks, but the power given such companies "to make loans for themselves 
or others" implies the power to receive the money with which to make such loans 
and to that extent to receive deposits; that is such companies can onl)• receive de­
posits for the purpose of loaning the money deposited for the benefit of the person 
making the deposit. 

Title guarantee and trust companies are not authori::ed to issue ordi1wry cer­
tificates of deposit which would circulate in the same manner as cashier's .checks, 
but they may deliver a proper acknowledgement or certificate for the receipt of 
money deposited with them. 

Title guarautee and trust compauies may issue certificates of shares in mort­
gage notes held by such companies; in the manner specified in the request for this 
opinion; they may also receive money deposited ·with them for the purpose of pur­
chasing such certificates, in small paymeuts, such payments being evidenced by 
entries in pass books; in the manner specified in the request for this opinion. 

Only such part of the securities belonging to title guarantee and trust com­
panies as are deposited with the treasurer of state must be in conformity with sec­
tions 9518 and 9519, General Code. 

CoLUMBUS, OHIO, January 5, 1915. 

HoN. A. V. DoNAIIr:Y, Auditor of State, Columbus, Ohio. 
DEAR SIR :-On November 12, 1914, you requested my opinion upon the foJlow­

ing questions with reference to title guarantee and trust companies: 

"First. May such companies act as depositaries of county funds under 
the provisions of the county depositary law and hypothecate their securities, 
taken under the provisions of sections 9851, 9518 and 9519, G. C., to secure 
the signers of the depositary bond against loss?" 

Your first request raises the question of whether a title guarantee and trust 
company is such a trust company as may be designated as a depositary for county 
funds under sections 2715 et seq. 

Section 2715 is as foJlows: 

"The commissioners in each county shall designate in the manner here­
inafter provided a bank or banks or trust companies, situated in the county 
and duly incorporated under the laws of this state, or organized under the 
laws of the United States, as inactive depositaries, and one or more of such 
banks or trust companies located in the county seat as active depositaries of 
the money of the county. In a county where such bank or trust company 
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does not exist or fails to bid as provi,ded herein, or to comply with the con­
ditions of this chapter relating to county depositaries, the commissioners 
shall designate a private bank or banks, located in the county as such in­
active depositaries, and if in such county no such private bank exists or fails 
to bid as provided herein, or to comply with the conditions of this chapter 
relating to county depositaries, and the commissioners shall designate any 
other bank or banks incorporated under the laws of this state, or organized 
under the laws of the United States, as such inactive depositaries. If there 
be no such bank or trust company incorporated under the laws of the United 
States, located at the county seat, then the commissioners shall designate a 
private bank, if there be one located therein, as such active depositary. No 
bank or trust company shall receive a larger deposit than one million 
dollars." 

You will note that the language is, "shall designate * * * a bank or banks 
or trust companies, situated in the county and duly incorporated under the laws 
of this state, or organized under the laws of the United States." The county de­
positary law, the t!rst section of which is quoted above, constitutes a part of the 
depositary laws now applicable to the state and to its political subdivisions; I think 
the first depositary law applied only to state funds. As first passed it was op­
tional, but afterwards was made mandatory; it is perhaps the most complete in its 
provisions of any of the depositary laws, but the main features of all of them are 
similar; and the language used in all as to the kind of banks or trust companies 
which may be designated as depositaries is similar. Thus, the state depositary law 
now provides for the deposit of state funds in "such national banks within the state, 
and banks and trust companies doing business within this state, and incorporated 
under the Ja~s thereof, as the board deems eligible to be made such depositaries." 

The language as to the bank's elig.ibility as a depositary for county funds is 
contained in section 2715, which I have quoted above. The language used as to 
what banks or trust companies may be depositaries for municipal or oth\'!r funds 
is very similar. That is, there is no qualification contained in any of the sections 
as to the powers which must be possessed by any given bank or trust company; 
and it is now provided by law that building and loan associations and private banks 
may be chosen as depositaries in certain cases; it was also held by the common 
pleas court of Franklin county, prior to the enactment making private banks eligible, 
that a private bank could lawfully be designated as a depositary for school funds. 
(State ex rei. vs. Board of Education, 15 0. D., N. P., 720.) 

I am also informed that in the unreported case of Schmidt, a taxpayer, vs. 
County Commissioners of Franklin county, Case No. 51,448 in the court of common 
pleas, Franklin county, Ohio, the direct question was raised as to whether a title 
guarantee and trust company could be designated to act as a depositary for county 
funds under the act passed April 2, 1906, 98 0. L.~ 274. This act provided that the 
county commissioners should designate, 

"a bank or banks or trust companies situated in such county, and duly incor­
porated under the laws of this state, or organized under the laws of the 
United States as a depositary or depositaries of the money of the county." 

This act has been amended since, and is now embodied in section 2715 of the 
General Code which I have heretofore quoted in this opinion, and it will be noted 
that the language as to what banks or trust companies shall be designated as de­
positaries is practically identical. In this case the common pleas court allowed a 
mandatory injunction to compel county commissioners to recognize title guarantee 
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and trust companies as eligible, within the meaning of this statute. Since that de­
cision I am informed the Guarantee Title and Trust Company of Columbus has 
continuously been designated as a depositary for county funds, and has acted as 
such depositary, and I have no doubt that the same is true with similar companies 
in other parts of the state. 

On April 22, 1909, lion. D. S. Creamer, treasurer of state, requested the at­
torney general of Ohio for an opinion as to whether the Title Guarantee and Trust 
Company of Columbus was such a trust company as might be designated as a 
depositary for state funds; on said date the attorney general rendered an opinion 
which may be found in the report of the attorney general for the years 1909-1910, 
at page 256. This opinion is as follows: 

"Complying with your request as to whether the Title Guarantee and 
Trust Company of Columbus is such a trust company as may be designated 
as a depositary of state funds by the depositary board, I beg to advise that 
in my opinion the board is authorized under the statute to designate this 
company as one of the state depositaries if the company's financial condition 
is such as, in the opinion of the board, will warrant the same. 

"Section 200-3 of the Revised Statutes provides that: 

"'It shall be the duty of said board of deposit to meet on the first Mon­
day in October of each year, or any time after the annual meeting, upon the 
call of the chairman, and designate such banks, and trust companies within 
this state, as they may, under the provisions of this act, deem eligible to be 
made state depositaries for the purpose of receiving on deposit funds of this 
state.' 

"This statute just quoted controls in the matter and leaves the board 
free to select any bank or trust company which the board may deem finan­
cially responsible and properly managed as a state depository.'' 

I feel, therefore, that by the decision of the court of common pleas of Franklin 
county, which has been continuously and in good faith acted upon by the county 
officials and the Title Guarantee and Trust Company, and by the opinion of At­
torney General Denman, which I have quoted above, this question should be con­
sidered as settled, and, therefore, I shall not go into the question of the power of 
title guarantee and trust companies to act as such depositaries; but upon the strength 
of the former opinion of the attorney general, and the decision to which I have 
referred, answer that it has been settled thus far that such companies may be 
designated to act as such depositaries. 

As to the power of such companies to hypothecate their securities taken under 
the provisions of sections 9851, 9518 and 9519 of the General Code to secure the 
signers of a depositary bond against loss, it is sufficient to say that section 9851 
simply provides that the securities deposited with the treasurer of state by title 
guarantee and trust companies must be those permitted by sections 9518 and 9519, 
and expressly provides that except such deposit, the capital of such companies may 
br. invested as the board of directors prescribes. Of course the $50,000 in securities 
deposited with the treasurer of state cannot be hypothecated; but if the company 
chooses to invest the rest of its capital also in securities specified in sections 9518 
and 9519, there is no reason why such securities cannot be so hypothecated. The 
fact that a title guarantee and trust company may be designated as a depositary 
necessarily implies its right to secure the deposit of public funds in the manner 
provided by the statute. 

Your second question is as follows: 
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"May such companies receive deposits and issue ordinary interest bear­
ing certificates of deposit therefor?" 

Section 9850 of the General Code, which specifies the powers of title guarantee 
and trust companies, is as follows: 

"A title guarantee and trust company may prepare and furnish abstracts 
and certificates of title to real estate, bonds, mortgages and other securities, 
and guarantee such titles, the validity and due execution of such securities, 
and the performance of contracts incident thereto, make loans for itself or 
as agent or trustee for others, and guarantee the collection of interest and 
principal of such loans; take charge of and sell, mortgage, rent or otherwise 
dispose of real estate for others, and perform all the duties of an agent 
relative to property deeded or otherwise entrusted to it." 

As a corporation only has those powers which are expressly granted or neces­
sarily implied, it follows from the above section that a title guarantee and trust 
company has no power to receive deposits unless such power can be implied from 
the language used, as it is not expressly granted. It will be noted that it has the 
power to make loans for itself or as agent or trustee for others, and I think it 
must necessarily be implied that the power to make loans for others necessarily 
implies the power to receive the money with which to make the loan, that is to 
that extent to receive deposits; but I do not believe that this power can be broad­
ened into a power to receive deposits generally or in the manner in which deposits 
are received by banks; but that it can only receive deposits for the purpose of loan­
ing the deposits for the bendit of the person depositing it. In other words, title 
guarantee a~d trust companies are not granted banking powers; and as pointed out 
in a former opinion to you, dated December 1, 1913, they are not expressly, or by 
implication, included in the catalogue of corporations which come under the super­
vision of the superintendent of banks. 

It is difficult to determine exactly what is meant by "ordinary interest bearing 
certificates ·of deposit." If it is meant that such certificates are negotiable and such 
as are commonly used in banking business, then I would say that the issuance of 
such certificates is improper. But a certificate of deposit properly is nothing more 
than an evidence of indebtedness; that is, it is a written acknowledgment deliv­
ered by a bank or trust company that it has received from a certain person a certain 
sum of money on deposit. Such certificates have been held to be in effect equivalent 
to promissory notes. 

My holding, therefore, is that a title guarantee and trust company may not 
issue certificates of deposit which would be negotiable and could circulate in the 
same manner as cashier's checks; but that the power given to "make loans for itself 
or as agent or trustee for others and guarantee the collection of interest and prin­
cipal on such loans" gives such company the power to receive the money with which 
to make the loan and necessarily to deliver a proper acknowledgment of its receipt. 

Your third question is as follows: 

"May such companies issue mortgage certificates in the form shown 
herewith, marked exhibit 'A'?" 

The mortgage certificates to which you refer, in substance is an evidence of in­
debtedness, the payment of which is guaranteed, by the Guarantee Title and Trust 
Company; the company, for example, has notes aggregating $47,700 due to it. These 
notes are secured by mortgages on real estate; the company deposits these notes 
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and mortgages with a certain trust company and issues its mortgage certificates of 
varying denominations for aliquot parts of the total sum deposited with the trustee. 
The aggregate of the different certificates may equal the total amount deposited 
with the trustee; in other words, these certificates are issued by the title guarantee 
and trust company and are secured by the deposit of the notes and mortgages in 
question, and each holder of the certificate has as security his proportionate share 
of the notes and mortgages so deposited. 

I think this transaction is fairly within the power granted to such companies by 
section 9850, viz. : 

".:\laking loans for itself or as agent or trustee for others, and guarantee 
the collection of the interest and principal of such loans." 

Your fourth question is as follows: 

".:\lay such companies accept deposits and issue pass books therefor 
under contracts of which the following is a copy: 

"'CONTRACT AND RULES AND REGULATIONS. 

" 'Respecting partial payment contracts to which all who accept this 
book assent. 

"'I HEREBY purchase from the Guarantee Title and Trust Company 
one (I) ------------------- dollar ($-----------) five per cent. (5%) guar­
anteed· first mortgage bond. I agree to pay for this bond as follows: 
------------------ dollars ($------------) herewith and -----------------­
dollars ($----------) on or before the lOth day of every month hereafter 
until full payment is made, and the conditions of the purchase, delivery 
rate of interest, due date, privileges and penalties are all as hereinafter set 
forth, and are hereby agreed to by the purchaser, and accepted by the com­
pany when it receives and retains the first installment on account of such 
purchase. 

"'N arne-----------------------------------­
"'Street------------------------------------
" 'City and County--------------------------
"'State-------------------------------------
" 'Date ------------------· 19 _____ _ 

"'CONDITIONS. 

"'1. Payments are to be made at the rate of ------------------ dollars 
($-----------) per month and are to be received by the Guarantee Title and 
Trust Company on or before the lOth day of each month in which they 
are due. 

"'2. The partial payments on this contract shall bear interest at the 
rate of four per cent ( 4%) per annum computed semi-annually on the 1st 
days of January and July. All payments made after the 5th day of the 
month shall bear no interest until the 1st of ihe following month. No in­
terest will be allowed upon this contract as long as payments are in arrears. 

"'3. If the payments remain in arrears at any time for three consecutive 
months, the company may cancel this contract, assume the ownership of the 
bond and return to the purchaser the amount paid in less three per cent. 
(3%) of the face value of the bond contracted for and accrued interest. 
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" '4. When the face value of the bond contracted for has been paid in, 
as evidenced by the books of the company, the company will deliver to the 
purchaser the bond above mentioned. 

"'5. Monthly payments may be anticipated and will be entitled to the in­
terest from the date of their payment. The bond will not fall into arrears 
until all monthly payments made'in advance are exhausted. 

"'6. The company agrees that in the event of the_ death of the purchaser 
of this bond, it will, upon request of his legal representatives purchase from 
them for the full amount paid in, with interest as provided by the contract, 
the share of the purchaser in said certificates. 

"'7. The interest on the bond will be paid semi-annually after its de­
livery. The interest earned by the payments will be paid with the first pay­
ment of interest that is made on the bond.' " 

I think this transaction is also embraced within the powers granted the com­
pany by section 9850. The depositor here 'is, in fact, a purchaser of a share in a 
mortgage loan; the company has the right to make the loan, and has the right to sell 
the same, and I think the method of selling, by allowing the purchaser to make 
small payments and allowing him interest on the payments as made is incident to 
the general powers granted. 

Your fifth question is as follows: 

''Must all securities taken by said companies be in conformity with sec­
tions 9518 and 9519, G. C., or only such part of them as are deposited with 
the treasurer of state?" 

Section 9851 of the General Code provides: 

"No such company shall do business until its capital stock amounts to 
at least one hundred thousand dollars fully paid up, and until it has de­
posited with the treasurer of state fifty thousand dollars in securities per­
mitted by sections ninety-five hundred and eighteen and ninety-five hundred 
and nineteen. Except such deposit, the capital shall be invested as the board 
of directors of such company prescribes." 

Sections 9518 and 9519 specify the securities in which the capital and surplus 
of insurance companies, other than life insurance companies may be invested. 

As to title guarantee and trust companies, the provision only covers the securi­
ties which must be deposited by said companies with the treasurer of state; that is 
the securities deposited by title guarantee and trust companies with the treasurer 
of state must be those specified in sections 9518 and 9519; and the investment of 
the funds of the company in securities other than those to be deposited with the 
treasurer of state is controlled entirely by the board of directors. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1372. 

KO POWER TO REGULATE CHATTEL LOAX LICEXSE. 

Tlzere is 110 power to revoke a lice11se to conduct tlze business of making loa11s 
upon chattels or perso11al propert}', etc., other tlzan for cause specified in section 
6346-6, General Code. 

CoLUMBUS, OHIO, January 6, 1915. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Srn :-In your letter of December 31st, 1914, you ask my opinion upon 
the fo1Iowing question : 

"May the secretary of state revoke a license to conduct the business 
of making loans upon chattels or personal property, or salaries or wage 
earnings upon any ground other than that of conviction of an offense 
against the laws regulating such business, as provided in section 6346-6, 
of the General Code?" 

This question requires consideration of the following provisions of law: 

"Sec. 6346-2, General Code, provides in part as follows: 

"* * * Each license granted shall date from the first of the month 
in which it is issued and shall be granted for the period of one year, 
subject to revocation, as provided in this act, and such license shall be 
kept conspicuously displayed in the place of business of the licensee." 

"Sec. 6346-6, General Code, provides as follows: 

"Any person, firm or corporation, or any agent, officer, or employe 
thereof, violating any provision of this act, or that carries on the busi­
ness of making loans upon chattels or personal property of any kind 
whatsoever, or of purchasing or making loans upon salaries or wage earn­
ings without first obtaining a license as provided in this act shall, for 
the first offense, be fined not less than fifty dollars ($50.00) nor more 
than two hundred dollars ($200.00) ; and for a second offense not less 
than two hundred dollars ($200.00) nor more than five hundred dollars 
($500.00), and it shall thereupon become the duty of the secretary of 
state upon such second conviction to revoke any license theretofore is­
sued to such person, firm or corporation." 

The power to revoke a license is of a nature such as that its existence must 
depend upon explicit grant. Such revocation can only be for cause, and the cause 
must be stated in the statute. That being the case, and the only cause mentioned 
in the statute being that referred to in section 6346-6, General Code, I am of the 
opinion that the secretary of state has no power to revoke a license, save upon 
the grounds therein referred to. 

This conclusion is strengthened by the fact that section 6346-2, in speaking 
of revocation, uses the language, "subject to revocation, as provided in this act;" 
it being apparent therefrom that no power to revoke exists save under the pro­
visions of the act. 
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I therefore repeat my opinion, which is that the power to revoke such a 
license is limited to revocation for the cause specified in section 6346-6, General 
Code. 

1373. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

NO POWER IN MUNICIPALITY TO COMPEL ELECTRIC LIGHT COl\1-
PANY TO PERMIT SUCH :MUNICIPALITY TO USE POLES OF THE 
LIGHT COMPANY FOR CARRYING WIRES. 

A municipality has no power to compel an electric light company to permit 
such municipality to use the poles of the light company for carr.ving the wires of 
the municipal light company when such light compawy uses the street of the 
municipality under a franchise which. docs not provide for such use. 

CoLUMBUS, OHIO, January 6, 1915. 

HoN. ARTHUR MoRRIS, City Solicitor, Alliance, Ohio. 
DEAR SIR:-Under date of July 1st, 1914, you wrote asking my opinion as 

follows: 

"Is there any law whereby a municipality may compel a light com­
pany to permit the municipality to use the poles of the light company for 
carrying wires of the municipal light company?" 

Section 9195, General Code, provides that a company organized for the pur­
pose of supplying electricity for power purposes and for lighting streets and pub­
lic and private buildings of the city or village, may, with the consent of the munici­
pality, and under such reasonable regulations as it prescribes, construct lines for 
conducting electricity for power and light purposes through the street and other 
public places of the municipality by the erection of the necessary fixtures includ­

·ing posts, piers and abutments necessary for the wires. 

Section 3637, General Code, provides that municipal corporations shall have 
power to regulate the construction and repair of wires, poles, plants and other 
equipment to be used for the generation and application of electricity. 

Under favor of the foregoing provisions, and in accord with the general rule 
that a municipality on granting a privilege to use a street, has the power in its 
legislative discretion to impose reasonable conditions, I am of the opinion that a 
municipality in the grant of a franchise to an electric light rompany, may stipu­
late as a condition of said grant that the electric light company shall permit the 
municipality to make a reasonable use of the poles of such company for munici­
pal wires. 

Postal Telegraph Co. vs. City of Chicopee, 207 Mass., 341. 
St. Louis vs. Western Union Telegraph Co., 148 U. S., 92; 166 

U. S., 388. 
Railroad Co. vs. Railroad Company, 36 0. S., 239. 
Toledo, etc., Ry. Co. vs. Western Electric Light Co., 10 C. C., 531. 
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Columbus vs. Columbus Gas Co., 76 0. S., 309. 
Columbus Citizens Telephone Co. vs. Columbus, 88 0. S., 466. 

By a communication of later date from you, however, I am advised that your 
inquiry has reference to a condition where the electric light company, under a 
franchise unconditional in this respect, has been in operation for a number of years, 
and has erected and now has in use poles which the municipality now desires 
to use. 

In the case of Toledo, etc., f{y. Co. vs. \\'estern Electric Light Co., supra, the 
court held that the power of municipal authorities under the act of 1886 (Sec. 9195, 
G. C.) to impose reasonable regulations governing the erection and maintenance 
of lines for the transmission of electric light and power within the limits of the 
municipality, is a continuing power, and that under it a requirement made subse­
quent to the grant of a franchise that the poles of the company receiving the 
franchise may also be used to st;pport electric light wires of parties other than 
the company receiving the franchise and owning the poles, was reasonable and 
valid, where such added use does not materially interfere with the business of 
such company. 

The decision in the case just noted, however, was reversed by the supreme 
court without report on the authority of Railroad Co. vs. Railroad Co., 36 0. S., 
239 and Street Railway Co. vs. Street Railway Co., 50 0. S., 603 (51 0. S., 633). 

The case of Railroad Co. vs. Railroad Co., supra, which was one involving the 
right of one street railroad company to use the tracks of another upon compensation 
to be fixed by council, the court in its opinion says: 

"What we have already said in refutation of an exclusive right in 
the plaintiff to use the route upon which its tracks were laid for street 
railroad purposes, does not in the least conflict with its right of private 
property in the material of which this road is constructed. Such mate­
rial, in place, is as strictly the private property of the corporation as it 
was before it was placed, save in this only, that having been placed in a 
public street, it was thereby dedicated to the ordinary use of the public; 
but, as a railroad company, such material remains the private property of 
the company, and for such purpose it is subject to the use and control of 
the owner exclusively. \\Then, therefore, a right of way for street rail­
road purposes is granted over the same route to another company by 
the municipal authorities, the private property of the former cannot be 
appropriated by the latter company until compensation is first made by the 
latter to the former company. And in the absence of a stipulation to the 
contrary, it is quite clear to our minds that the municipal authorities 
have no more power to fix the amount of compensation that should be 
paid by the latter to the former company for the right to the joint use of 
such material than it has to determine compensation to be paid to other 
owners of private property taken for the same public use. In such case, 
if no agreement be made between the companies as to the matter of com­
pensation, or the same be not assessed by a jury, as in other cases of the 
condemnation of private property to public uses, the latter company should 
be enjoined from forcible appropriation." 

In the case of Street Railway Co. vs. Street Railway Co., supra., the court in 
its opinion on this point says : 

"So that, to make effective the grant of the municipal authorities to 
one company to occupy the tracks or structures of another, it becomes 
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necessary to obtain the consent of or waiver of damages by the owner; 
or, if that cannot be done, then to appropriate tracks or structures to 
such use by judicial proceedings in which compensation may be assessed." 

Undoubtedly it was on a consideration and application of the principles just 
noted that the supreme court reversed the circuit court in the decision reported 
in 10 C. C., 531. Although the poles and wires of an electric light company in the 
streets of a municipality are subject to the reasonable regulation of the munici­
pality with reference to the manner of their use in so far as the right of the pub­
lic in the streets are concerned, yet nevertheless as between the electric light com­
pany and the municipality such poles and wires when placed in position are the 
private property of the electric light company; and as stated by the supreme court 
in the case of Railway Co. vs. Railway Co., supra, it is quite clear that the munici­
pality, in the absence of a stipulation in the franchise to the contrary, has no 
power to take to itself or grant to another company the right to use such poles 
without the consent of the company owning and operating the same. 

':(he poles in question being private property, it is quite clear that the proposecl 
use of the same by the municipality would constitute a taking within the provi­
sions of section 19 of article I of the state constitution, which provides that when 
private property shall be taken for public use, compensation therefor shall first be 
made. This consideration suggests the only remaining question which is, whether 
the city has the power to appropriate by condemnation the use of the service 
company's poles for carrying the wires of the municipal plant. As to this ques­
tion it is to be borne hi mind that neither the general provisions of section 19 of 
article I, nor those of section 5 of article XIII of the state constitution applying 
to corporations are to be considered as granting the power of eminent domain. 
The power is one inherent in the state, and which passes to the legislature by 
virtue of the general grant to it of legislative power. The constitutional provi­
sions above noted simply prescribe in a measure modes for and limitations upon 
the exercise of the power when granted. Giesy vs. C. W. & Z. R .R. Co., 4 Ohio, 
308. 

Upon the foregoing considerations it follows that the power of the city to 
appropriate the poles in question for its own use must be found, if at all, in the 
provisions of som,e statute authorizing such appropriation, and making provision 
for compensation to the owner in the mode prescribed in the constitution, for 
with respect to matters of this kind the constitution does not execute itself. 

McArthur vs. Kelly, 5 Ohio, 140. 
Lamb vs. Lane, 4 0. S., 167. 

By sections 3677 and 3678, of the General Code, power is granted to municipal 
corporations to enter upon and hold real estate both within and without their cor­
porate limits among other purposes for electric lighting, heating and power plants 
and for supplying the product thereof. 

By section 3990 the council of a municipality is given power to erect electric 
light works, and to purchase electric works already erected therein; and by this 
same section the council of villages is given the power, if it is unable to agree as 
to compensation with the owner of an existing electric light works, to appropri­
ate the same by condemnation proceedings. 

Section 3995, General Code, provides, among other things, that for the pur­
pose of erecting and maintaining poles whereon to attach wires tv carry and trans­
mit electricity, a municipal corporation may enter upon private land and appro­
priate so much thereof as may be necessary for erecting such poles and wires. . 
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I am unable to find any other statutory provisions germane to the question 
under consideration, and as it is quite evident that none of the statutory provisions 
just noted, conferring upon municipal corporations the power of appropriating by 
condemnation, with respect to electric works or the transmission of electricity, are 
broad enough in their terms to confer upon them power to appropriate the use of 
the poles of a public service company for carrying the wires of municipal plants, 
I am constrained to the opinion that such power does not exist, and that your 
question should be answered in the negative. 

1374. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

AUTHORITY OF AUDITOR OF STATE TO CHECK OUT AND EXAMINE 
DEPARTMENT OF SUPERINTENDENT OF BANKS. 

The auditor of state should check out and examine the department of superin­
tendent of banks with relation to the liquidation department, under section 273-2, 
General Code. 

CoLUMBUS, OHIO, January 6, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of January 2, 1915, you submit for my opinion the 
following: 

"Section 273-1 and section 273-2 provide for examination of departments 
when changes have been made, or officers retire. Taking into consideration 
these two sections, I desire to know whether or not the auditor of state is 
compelled or should check out and examine the department of superintendent 
of banks with relation to the liquidation department. See sections 737 to 
744,G. C." 

Section 273-1 to which you refer, refers to the inventory which shall be made 
by the accountant sent by your department to the office of the retiring state official, 
and refers, as I take it, solely to the state property. Section 273-2 provides as 
follows: 

"It shall be the further duty of such accountant to check over the 
transactions of stich state official during his term in office, and shall make a 
statement thereof, in writing, to be included in such report as hereinbefore 
provided. Such statement shall show what sum or sums of money remain 
in the hands of such retiring state official at the time of the expiration of 
his office, which said sum or sums of money it may be his duty to turn over 
to his successor in office, or pay into the state treasury as provided by law." 

There is no doubt in my mind that the transactions of the liquidating depart­
ment of the superintendent of banks is such a transaction as referred to in said 
section, and that therefore the accountant who examines the department of the 
superintendent of banks should likewise make a statement of the transactions of the 
liquidating department. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 



1754 .ANNUAL REPORT 

1375. 

APPROVAL OF ACTS BY THE GOVER::'\ OR 1::-\VOL VH\G EXPENDITURE 
OF MONEY BY THE AGRICULTURAL C0:\1~IISSION. 

Siuce section 9 of the agriwltural commissiou act, 103 0. L., 306, provides 
that: "* * * all similar acts involving expenditures of mouey shall be subject to 
the approval of the governor, * * * the expenditure by such commission with 
relation to exhibits and attendance at different national organi:::ations of members 
and employes of the agricultural commission are proper, the record showing that 
the minutes in which was the resolution authorizin!) attendance, were approved by 
the govemor. . 

CoLUMBUS,_ OHIO, January 6, 1915. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 

DEAR SIR :_:_I have your letter of November 20th, in which you state: 

"Enclosed you will observe resolution of the agricultural commission of 
Ohio with relation to exhibits and attendance at different national organiza­
tions of members and employes of the agricultural commission. 

"Kindly advise me whether or not these expenditures are proper and in 
conformity with the laws governing this department." 

The resolution submitted with your inquiry reads as follows: 

"Mr. Williams moved, Mr. Strode supporting, that J. W. Hammond and 
E. C. Schwan be authorized to make an exhibit at the international live stock 
exposition to be held in Chicago in December, 1914, the exhibit to consist of 
twenty-five lambs from the southeastern test farm, the expense -for attend­
ance at said meeting to be borne by the department of animal husbandry, ex­
periment station division; that Messrs. J. W. Ames, E. B. Forbes, George N. 
Coffey, B. E. Carmichael and Director Thorne be authorized to attend the 
meeting of the association of American agricultural colleges and experiment 
statio11s to be held at Washington, D. C., November 9, 10 and 11, 1914; that 
J. W. Ames be authorized to attend the meeting of the official agricultural 
chemists at Washington, D. C., following the above meetings." 

Section 9 of the agricultural commission act, 103 0. L., 306, provides: 

"The agricultural commission is authorized to employ a secretary, heads 
of bureaus, experts, clerks, stenographers and other assistants and employes, 
and to fix their compensation and these and all similar acts involving ex­
penditures of money shall be subject to the approval of the governor. The 
commissioners, secretary, experts, clerks, stenographers and other assistants 
and <'mployes that may be employed, shall be entitled to receive from the 
state their actual and necessa~y traveling expenses while traveling on the 
business of the agricultural commission. Such expenses shall be itemized 
and certified to by the person who incurred the expense, and allowed by the 
agricultural commission." 

The adoption of said resolution was an act involving the expendit~re of money 
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within the meaning of section 9. I am informed that the resolution was approved 
by the governor; and I am of the opinion that payment from the state treasury of 
the expenses in question would be legal and proper. 

1376. 

Very truly yours, 
TnfOTHY S. HoGAN, 

Attomey General. 

DAY SCHOOL AT OHIO PEXITEXTIARY-PRISOXER XOT REQUIRED 
TO RE:\IAIX IX OXE GRADE FOR THE FULL PERIOD OF FORTY 
WEEKS BEFORE TAKING PRO:\IOTIOXAL EXA:\HXATIOX. 

The act providing for day school at the Ohio penitentiary, 103 0. L., 273, does 
not require that a prisoner remaiu in one grade for the full period of forty weeks 
before becoming eligible to take a promotioual examiuation and earn a month 
diminution of senteuce, but on the other hand, authori:::es the superintendent of 
schools of the Ohio penitentiary to hold promotional examinations at such times 
as he sees fit and allow prisoners _to earn a month diminution of sentence each time 
they pass from one grade to the next higher one. 

CoLu~mus, 0Hro, January 6, 1915. 

HoN. P. E. THOMAS, Warden Ohio Penitentiary, Columbus, Ohio. 

DEAR SIR :-I have your letter of I'\ ovember 4, 1914, as follows: 

"Referring to section 219S, General Code of Ohio (page 273, Laws of 
Ohio. 103). 

"Section 5 thereof provides for examinations to be held for promo­
tion from one grade to the other. 

"Section 7 thereof provides for one month's diminution of sentence of 
prisoners for each advancement in grade. 

"Section 6 provides that school shall be held not less than two hours 
each day, Sundays excepted; that of four school weeks; that a course of 
study shall consist of not less than four recitations a week, continued for a 
period of forty weeks. 

"Instead of holding school two hours each clay as provided for, same has 
been held for four hours each day. 

"Query: In view of the fact that by holding school for four instead 
of two hours, as provided for in said law, the same result has been accom­
plished in twenty weeks, as was intended to be accomplished in forty weeks, 
as provided for, have I legal authority to grant one month's diminution of 
sentence to those who have received a passable grade on examinations held 
at the expiration of such period? 

"You can readily see that this question is of vital importance to the man 
confined here, who had only six or seven months to serve at the time the 
school was opened. If forty weeks of schooling is required before they are 
entitled to any credits, as provided for, their terms will expire before the 
time has arrived at which I will be permitted to give them any credit." 
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House bill No. 233, entitled "An ·act providing for the establishment and main­
tenance of a day school for prisoners at the Ohio penitentiary," reads in part: 

"Section- 4. The superintendent, having regard to previous education 
and intellectual capacity, shall designate the prisoners who shall attend such 
school. He shall prescribe a graded course of study in branches named in 
section 2, and classify and regulate, and prescribe tests for the promotion 
of prisoners according to attainments from one grade to another. He shall 
assist and direct the teachers in the performance of their duties and perform 
such other functions as the board may determine; and he shall, with the ap­
proval of the board, prescribe rules and reguiations for the management and 
government of the school. 

"Section 5. Examinations may be held for promotion and the questions 
for examination for such promotion shall be uniform and prepared under 
the direction of the superintendent. Only such prisoners as receive, on ex­
amination, an average grade of seventy percentum, with no grade less than 
fifty percentum, in any branch, shall be passed. 

"Section 6. Such school be held not less than two hours each day, Sun­
days excepted. A school week shall consist of six days and a school month 
of four school weeks. A course of study shall consist of not less than four 
recitations a week, continued for a period of forty weeks. The school shall 
be 

0 
classified into such number of grades as the superintendent shall pre­

scribe. 
"Section 7. A prisoner, other than one sentenced for life, attending 

such school, shall be entitled to one month diminution of his sentence for 
each advancement in grade, which diminution shall not be forfeited or taken 
away because of a violation of any rule of discipline or for any other cause. 
The record in the school of a prisoner sentenced for life shall be given spe­
cial consideration in any application for pardon, parole, or commutation of 
sentence." 

It will be noted that section 4 of the act above quoted provides in part that 
the superintendent "shall prescribe a graded course of study in branches named in 
section 2, and classify and regulate, and prescribe tests for the promotion of pris­
oners according to attainments from one grade to another." Section 6 of the act 
provides in part: "t)lat a course of study shall consist of not less than four recita­
tions a week, continued for a period of forty weeks." Section 5 provides "that 
examinations may be held for promotion and the questions for examinations for 
such promotion shall be uniform and prepared under the direction of the superin­
tendent." Section 7 provides for one month diminution of a prisoner's sentence 
"for each advancement in grade." It will be noted that no provision is made in 
the act as to when promotional examinations shall be held or how often, and from 
a reading of the entire act, it is my opinion that these examinations for promotion 
from one grade to another may be held at such times as the superintendent of the 
school sees fit. When a prisoner passes such examination and earns a promotion 
from one grade to the next higher one, he is entitled to a one month diminution of 
sentence regardless of how long he has been a pupil in the grade from which he is 
promoted. The act, as I read it, does not require the prisoner to remain in one grade 
for the entire period of forty weeks before he can be advanced to the next higher 
grade and earn a month diminution of sentence. However, it might be well to 
add that since examinations may be held at such times as the superintendent of 
schools sees fit, and a month diminution of sentence granted for each promotion, 
great care should be exercised by the superintendent when enrolling a prisoner 
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as a pupil in the school, so that such prisoner will be placed in that grade which 
his education merits. If this is done, there will be little chance of the prisoner 
gaining time by promotional examinations other than that which application to his 
studies in the prison school has earned for him. 

1377. 

Very truly yours. 
TIMOTHY S. HoGAN, 

Attorney General. 

JURISDICTIO~ OF JUVEKILE COURT OVER A BOY CEASES WHEN 
HE IS CO~l1IITTED BY THE COURT TO THE BOYS' INDUSTRIAL 
SCHOOL. 

When a boy is committed to the boys' industrial school by the juvenile court, the 
jurisdiction of the juve1zile court ceases and such boy can only be released from the 
industrial school by the board of administration, upon the recommendation of the 
sz.perinte11dent. 

If the juvenile court desires to grant a rehearing, in the case of a boy com­
mitted to the boys' industrial school, it must do so ~C"ithin the time laid down by 
the rule of the court, provided the same is within the term at which the boy was 
committed. 

CoLuMnus, OHIO, January 6, 1915. 

HoN. R. U. HASTINGS, Superintendent of the Boys' hzdustrial School, Lancaster, 
Ohio. 

DEAR SIR :-I have your letter of October 19, 1914, as follows: 

"As managing officer of the boys' industrial school, I am frequently 
called upon by the juvenile courts to return boys to the court for rehearing. 
Of course, this rehearing always terminates in the dismissal of the case by 
the court and such action uniformly acts as a release from the school. We 
have proceeded under the understanding that the court might, for proper 
reasons shown, grant a new hearing, but we are not clear as to what period 
of time might elapse before such right to grant said hearing becomes in­
active. 

·•r am enclosing herewith copy of communication from the juvenile of­
ficer of Hamilton county which will probably explain our difficulty a little 
more clearly. 

"I respectfully request your opinion as to the limitations of the court's 
authority over boys committed to and in the hands of the school, whether 
in cases of juvenile delinquents there is a right at any time for a new hear­
ing, and if so, limitations as to time granting same?" 

Section 2084 of the General Code, as amended, 103 0. L., 879, reads: 

":\Tale youth, not over eighteen nor under ten years of age, may be com­
mitted to the boys' industrial school in the manner provided by law on con­
viction of an offense against the laws of the state." 

Section 2083 of the General Code reads as follows: 
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"The reform school, situated in the county of Fairfield, shall be known 
and designated as the boys' industrial school. Its object shall be the re­
formation of those committed to its charge. All youth committed thereto 
shall be committed, until they arrive at full age, unless sooner reformed." 

Section 2083 makes it clear that a boy committed to the boys' industrial school 
on the conviction of an offense against the laws of the state, must stand committed 
to such institution until he arrives at full age, unless sooner reformed. If sooner 
reformed, in the judgment of the institution officials, he may be paroled by the 
Ohio board of administration upon the recommendation of the superintendent. 

It has been suggested, however, that boys committed to the boys' industrial 
school by the juvenile court, are not committed in the sense in which that word is 
used in section 2083, since they are not convicted of an offense against the laws of 
the state, but merely committed as delinquent children, and for this reason it is 
urged that the provisions of section 2083 do not apply. In view of the fact that 
there was no juvenile court at the time section 2083 was originally adopted, there 
seems to be some merit in this claim, and conceding for the purpose of argument 
that the point is well taken, I will endeavor to reach a solution of the question sub­
mitted without reference to section 2083, above quoted. 

Section 1643, General Code, as amended, 103 0. L., page 869, reads: 

"When a child under the age of eighteen years comes into the custody 
of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twenty-one years. The power of the court 
over such child shall continue until the child attains such age." 

Section 1652, G. C., as amended, 103 0. L., page 871, provides: 

. "In case of a delinquent child, the judge may continue the hearing from 
time to time, and may commit the child * * * to a training school for 
boys, or, if a girl, to an industrial school for girls * * *. In no case shall 
a child committed to such institutions be confined under such commitment 
after attaining the age of twenty-one years. * * *" 

Section 1652-1 and other sections of the juvenile court act, clearly indicate that 
the boys' industrial school is included in the term "training school for boys" used 
in section 1652, supra. 

It will be noticed that section 1643 provides that "when a child under the age 
of eighteen years comes into the custody of the court" such child shall "continue 
for all necessary purposes of discipline and protection, a ward of the court, until 
he or she attain the age of twenty-one years." The boys' industrial school at Lan· 
caster is a reform 5chool, the object of which is to bring about the reform of the 
boys committed to it. Owing to this fact, it seems to me that when a boy is com­
mitted to the boys' industrial school by the juvenile court, it is no longer necessary 
for the juvenile court to retain jurisdiction over the child, since the child could 
be properly disciplined and protected by the authorities of the boys' industrial 
school. Therefore, inasmuch as the two reasons mentioned in section 1643 for the 
continuing jurisdiction of the juvenile court do not exist after the boy's commit­
ment to Lancaster, it is my opinion that the jurisdiction of such court terminates 
when the boy is committed to the boys' industrial school. 

Section 2092 of the General Code provides for the parole by the trustees (now 
the Ohio board of administration) of inmates of the boys' industrial school and 
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delinquent minors committed by the juvenile court when once received at the boys' 
industrial school, are certainly inmates within the meaning of this section. It is, 
therefore, my opinion that the jurisdiction of the juvenile court, though a continuing 
one in cases where minors are placed in children's homes or private homes, is not 
such in cases where boys are committed to the boys' industrial school, and that 
when a boy is committed to the boys' industrial school by such court, the court's 
jurisdiction ceases and the boy can be relea>ed from the institution only by the 
Ohio board of administration upon the recommendation of the superintendent. 

As to the juvenile court granting a rehearing, it is my opinion that the court 
may grant such rehearing provided the motion for such rehearing is filed within 
the time required by the rule of the court; and provided further, that such re­
hearing is granted by the court within the term at which sentence was passed. 

1378. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

MANNER IN WHICH STATE BOARD OF CHARITIES ?\lAY ASSUME 
CHARGE OF PLACING OF INMATES WITH THE TRUSTEES OF 
COUXTY CHILDREN'S HOME. 

If the trustees of a county children's home desire the board of state charities 
to assume charge of the placing of any of its inmates, they call so arrange only b.v 
transferring the guardianship of such inmates to the board of state charities, and 
when such children have been committed to such home, by the juvenile court, such 
court must first consent to such trallsfer. When this is done, the expense of such 
Placing and subsequent visitation, together with one-half the amount of board, if 
any, paid by the board of state charities 011 account of a child, shall be charged by 
such board to the cou11ty in which the child had a legal residence when received by 
such board, according to the provisions of section 13524, General Code. 

CoLUMBUS, OHIO, January 6, 1915. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 

DEAR SrR :-I have your letter of October 28, 1914, as follows: 

"A query has come to our attention in connection with section 3000 of the 
General Code. 

"Two counties have requested the board of state charities to act as 
placing and visiting agents of wards of the children's homes in these coun­
ties. vVe desire to know whether the principles of section 1352-4 are to be 
applied in such instances. In other words, will the county be required to pay 
to the state the necessary expenses for supervising the placing of children 
which have not been committed to the care and custody of the board? 

"Certain humane societies have sought to transfer children to the board 
of state charities without further court procedure. Can they be accepted in 
that manner and will the expenses for such children be chargeable to the 
county in the manner directed in section 1352-4 ?" 

Section 1352-3 of the General Code, as amended m 103 0. L., page 866, pro­
vides as follows : 
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"The board of state charities shall when able to do so, receive as its 
wards such dependent or neglected minors as may be committed to it by the 
juvenile court. County, district, or semi-public children's homes or any in­
stitution entitled to receive children from the juvenile court may, with the 
consent of the board, transfer to it the guardianship of minor wards of such 
institutions. If such children have been committed to such institutions by 
the juvenile court, that court must first consent to such transfer. 

"The board shall thereupon ipso facto become vested with the sole and 
exclusive guardianship of such child or children. The board shall, by its 
visitors, seek out suitable, permanent homes in private families for such 
wards; in each case making in advance a careful investigation of the char­
acter and fitness of such home for the purpose. Such children may then 
be placed in such investigated homes upon trial, or upon such contract as 
the board may deem to be for the best interests of the child, or proceedings 
may be- had, as provided by law, for the adoption of the child by suitable 
persons. The board shall r.etain the guardianship of a child so placed u·pon 
trial or contract during its minority, and may at any time, if it deems it for 
the best interest of the child, cancel such contract and remove ~he child from 
such home. The board, by its visitors, shall visit at least twice a year all 
the homes in which children have been placed by it. Children from whom 
on account of some physical or mental defect it is impracticable to find good, 
free homes, may be so placed by the board upon agreement to pay reasonable 
board therefor not to exceed $3.50 per week, which shall be paid out of funds 
appropriated to the use of the board by the general assembly. When neces­
sary any children so committed or transferred to the board may be main­
tained by it in a suitable place until a proper home is found. 

"So far as practicable children shall be placed in homes of the same re­
ligious belief as that held by their parents." 

Section 1352-4 provides: 

"The actual traveling expenses of such child and that of the agents or 
visitors of said board in connection with placing such dependent or neglected 
child in a home and of subsequent visitation of such child, together with half 
the amount of board, if any, paid by said board on account of the child to 
the owners of such home shall be charged by the board of state charities to 

·the county in which the child had a legal residence when received by such 
board. The treasurer of each county shall pay the quarterly draft of the 
board of state charities for the amount so chargeable against such county 
for the preceding quarter. The sums so received as well as payments for 
board as provided by sections 1352-5 and 1653 of the. General Code, shall 
not be turned into the state treasury but shall be credited to a fund to be 
known as the child placing fund to be used to maintain the child placing 
work of the board as provided by this chapter, but such money received for 
children's board shall be used only to pay the board of the "child for which 
it may be paid by the individuals liable therefor." 

Section 3099 of the General Code, as amended in 103 0. L., page 892, pro 
vi des: 

"Unless a children's home places its wards through the agency of the 
board of state charities, the trustees shall appoint a competent person as 
visiting agent, who shall seek homes for the children in private families, 
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where they will be properly cared for, trained and educated. \Yhen prac­
ticahlc, the agent shall visit each child ~o I•lacecl not Je,s than once in each 
year, and report from time to time to the trustees its condition, any brutal 
or ill treatment of it, or failure to provide ;,uitable food, clothing or school 
facilities therefor in such family. Tl::c agent shall perform his or her duties 
under the direction of the trustees and >upcrintendent of the children's 
home for which he or she is appointed, and may be assigned other duties 
not inconsistent with his or her regular employment as the trustees pre­
scribe. His or her appointment shall be for one year, or until his or her suc­
cessor is appointed, and he shall receive such reasonable compensation for 
his or her services as the trustees provide." 

Under section 3099, the trustees of the home must appoint a competent man or 
woman to att as visiting agent. They cannot, under this section, arrange with the 
board of state charities to have its visiting agents act in the interest of ·children in 
charge of them (the trustees). This is clear from the provision of section 3099 
that "the agent shall perform his duties under the direction of the trustees and 
superintendent of the children's home for which he is appointed, and may be as­
signed other duties consistent with his regular rmployment as the trustees prescribe." 

If the trustees of any county children's home desire the board of state charities 
to assume charge of the placing of any of its icmates, they can so arrange only by 
transferring the guardianship of such inmates to the board of state charities, and 
when such children have been committed to such home by the juvenile court, such 
court must first consent to such transfer. \Vhen this is done, the expense of such 
placing and subsequent visitation, together with one-half the amount of board, if 
any, paid by the hoard of state charities on account of a child, shall be charged 
by such board to the county in which the child had a legal residence when received 
by such board, according to the provisions of ocction 1352-4. 

This, I think, fully answers your question. 

1379. 

Yours very truly, 
TrMOTHY s. HoGAN, 

AttornPy General. 

POWER OF DIRECTOR OF PUBLIC SERVICE TO :\1AKE RULES A~D 
REGULATIONS TO IXSURE COLLECTIOX OF WATER, GAS OR 
ELECTRIC RATES. 

The director of public ser,;icc has pm,·cr to make reaso11able rules (llld rcgula­
ticlls to i11s11re the collection of 7,•ater, gas or electric rates, a11d all assessme11t of fell 
per cc111. pe11alt:y is 11ot tmrcaso11able 11or so drastic as the rule approved in 82 
n. s., 216. . 

Cor.t:~mes, OHIO, January 6, 1915. 

HoN. G. T. THO~L\S, City Solicitor, Troy, Ohio. 

DEAR SIR :-I have your letter of December IS, 1914, in which you inquire: 

"Under section 3959, G. C., can the director of public service fix the 
rate (say $2.00 for each quarter) if paid on or before a certain date? And 
if not so paid, can he assess a penalty of 10 per cent., or any other reason­
able sum, for non-payment?" 

22-Vol. 11-A. G. 
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An inspection of the section you mention bhows very clearly that it is not the 
one you desire construed, and I conclude that the section for consideration is 3958, 
which reads: 

"For the purpose of paying the expenses of conducting and managing 
the waterworks, such director may assess and collect from time to time a 
water rent of sufficient amount in such manner as he deems most equitable 
upon all tenements and premises supplied with water. When more than one 
tenant or water taker is supplied with one hydrant or off the same pipe, and 
when the assessments therefor are not paid when due, the director shall look 
directly to the owner of the property for so much of the water rent thereof 
as remains unpaid, which shall be collected in the same manner as other city 
taxes." 

I think the case of the city of ~Iansfield vs. Manufacturing Company, 82 0. S .. 
216, fully answers your question. In that case it was -held that a regulation author­
izing the director of public service to cut off the water in case of non-payment and 
not to turn the same on again until all back dues had been paid, and the additional 
sum of $1.00, was a reasonable regulation. I think this a very much more drastic 
regulation than the one you state, and therefore that the case. considered fully 
answers your question. The only question that I can have in mind would be 
whether or not a rule like that found in 82 0. S. would not be very much better 
and more efficacious than any rule made in the line .indicated in your question. But 
that is not a question of law, but one for the d"etermination of the director of public 
service. 

1380. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

LIBRARY FUNDS 1-TA Y NOT BE RECEIVED A?\D DISTRIBUTED BY THE 
TRUSTEES OF A CITY OR VILLAGE LIBRARY, UNDER PROVISIO)JS 
OF SECTIO.:\ 4300, GENERAL CODE. 

The rodijicatio11 of the statutes in 1910, where it omitted that portion of section 
152 of the municipal code of 1869, a11d of section 1768, of the Revised Statutes, 
authori:::ing the council of n 11ltlllicipality to provide for the distribution a11d pay­
illg out of funds bclo11ging to a mzwicipality, when considered in· C01lllection with 
section 4300, Ge11eral Code, effects a repeal of such authority, a11d library ftjnds may 
110t be received aud distributed by the trustees of a city or village library. 

CoLUMBUS, OHio, January 7, 1915: 

HoN. HARRY vV. Koo.Ns, City Solicitor, Mt. Venzon, Ohio. 

DEAR SIR :-I have your letter of December 2, 1914, in which you inquire as to 
the right of the trustees of your public l_ibrary to receive and disburse the funds 
raised by taxation for its support and maintenance, the controversy being whether 
this fund should be paid over to the library trustees, or be paid into the city treasury 
and handled as are other funds. 

Upon the general phase of your case, an opinion I gave to Hon. 0. R. Wade, 
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city solicitor of Fostoria, Ohio, on July 7, 1914 (of which I enclose you a copy), is 
in point, and I can see no reason for reviewing or modifying it. However, and c:s 
you suggest, your city library was not wholly organized and built from public 
money, but to the contrary has its foundation in a deed made by F. L. Fairchild 
and others, to the city of ::\It. Vernon, Ohio, about ::\larch 17, 1884, and accepted 
by an ordinance passed ::\larch 24, 1884, and amended December 10, 1888. 

The conveyance, so far as I am able to lind, contained no provision as to the 
handling of the library funds, but the ordinance of ::\I arch 24, 1884, provided: 

"Section 3. Be it further ordained that the city council shall, when 
said building has been repaired and put in proper condition and is occupied 
as a library and reading room, defray the expenses of a janitor therefor, 
and the expense of lighting and heating said building and keeping the same 
in repair, upon bills presented therefor approved by said trustees, out of the 
funds of said city, other than the funds received by said city as contribu­
tions or donations made for the purpose of said library and reading room." 

Section 2 of the ordinance of December 10, 1888, reads: 

''Section 2. Xotwithstanding the provisions of said section three of 
said ordinance, as soon as the money raised from the tax referred to, sec­
tion one of this ordinance, has been placed to the credit of said city, and 
including the money now on hand for that purpose, the city clerk shall, and 
is hereby authorized to issue an order upon the treasurer for the full amount 
thereof, in favor of the treasurer of the board of trustees of said library and 
reading room to be disbursed by said board for purposes aforesaid." 

The provisions of this ordinance have been followed ever since it came into 
effect, but an examiner from the bureau of inspection and supervision of public 
offices criticises this course and insists the money should be handled as stated in the 
Wade opinion enclosed. 

Section 4300 referred to and copied into the \Vade opinion, first found its 
place in Ohio Laws, in the codification of 1902, 96 0. L., 65, sec. 136. 

Section 152 of the l\lunicipal Code of 1869 (66 0. L., 174) reads: 

"Section 152. He shall demand and receive from the county treasurer, 
all taxes levied and assessments made and certified to the county auditor by 
authority of the council, and by said auditor placed on the tax duplicate for 
collection, and from all persons authorized to collect or required to pay 
the same, all moneys accruing to the corporation from judgments, fines, 
penalties, forfeitures, licenses, and costs taxed in the mayor's and police 
courts, and all debts, of whatever kind, due the corporation, and disburse the 
same on the order of such person or persons as may be authorized by 
ordin.ance to issue orders for the same." 

This section was almost, if not quite, literally codified in 1880 and became sec­
tion 1768 of the Revised Statutes, which law was retained and kept in force by 
section 135 of the codification of 1902; but the provisions thereof in regard to the 
centro! of the city council over city funds and its power to order the same disbursed 
on the order of ~uch person or persons, as it might name, was omitted from the 
codification of 1910. This change was of such character and so material as to repeal 
the old law and do away with the power of council as found in the act of 1866. 
State vs. Toney, 81 0. S., 130. 
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This leaves the only matter for determination to be-whether the repeal and 
taking away of the power held by council for so long operated as a repeal of the 
ordinance of 1888. 

I am forced to the conclusion that the taking away from council the power 
granted by the act of 1866 and the enactment of section 4300, which now reads: 

"The treasurer shall receive and disburse all funds of the corporation 
including the school funds, and such other funds, as arise in or belong to 
any department or part of the corporation government.", 

operated as a repeal of the ordinance of 1888, and your statement that consideration 
should be giYen the fact of the funds being handled under the ordinance of 1888 for 
twenty-fiye years, is answered by the fact that such ordinance was valid and in 
full force until the codification of 1910 became effective. 

I am of the opinion that the conclusion reached in the opinion given Mr. Wade 
is correct, that it is applicable to your case, controlling, and that the course indicated 
by section 4300 should be followed. 

1381. 

Yours very truly, 
TIMOTHY s. HoGAN, 

Attorney General. 

T\OT LEGAL FOR A PERSOX TO RESIGN AN OFFICE AND THERE­
AFTER BE APPOINTED TO FILL HIS OWN VACANCY. 

It is not legal for a person to resign an office, have council increase salary and 
thereafter be duly appointed to fill his own vacancy and receive increase. 

CoLUMBUS, OHIO, January 7, 1915. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under elate of December 22, 1914, you requested an opinion on 
the following: 

''May the salary of an officer of a municipality be increased during his 
term of office by said officer resigning the position, having council (if agree­
able thereto) ii1crease the salary, and thereafter be duly and legally ap­
pointed to fill said vacancy, and thus receive the increase of salary during 
that portion of the term which he fills by appointment?" 

Section 4213 of the General Code provides as follows: 

"The salary of any officer, clerk or employe shall not be increased or 
diminished during the term for. which he was elected or appointed, and, ex­
cept as otherwise provided in this title, all fees pertaining to any office shall 
be paid into the city treasury." 

It is well settled, as a principle of law, that that which is prohibited from being 
clone directly, may not be done indirectly. The situation you present affords an 
example of a very manifest attempt to evade this principle, and I am of the opinion 
that such action is prohibited by the statute above quoted. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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1382. 

~OT ~ECESSARY FOR SCHOOL DEPOSITARY BA~KS TO GIVE ~E\\' 
BO~DS TO BI~D SL'RETIES-BO~DS. 

It is ;zot ueccssary for school depositary IJauks to give uew bonds m order to 
biud sureties iu dis/riels <..-here school treasurers have been dispensed with wzder 
scctiou 47!32, 104 0. L., 15R, .ill case the bauds held by the respective boards of educa­
tion bear a date prior to the date of the rcsoluizo;z dispellsiug 'lvitlz the school treas­
wer, alld the terms of such bauds ha·uc not as yet expired. 

It is necessary for the clerk of the school board to gi·ue a new bond wizen such 
clerk ass•ones the duty of the treasurer of tlze school fttllds. 

It is not necessary for a cotwty treasurer to give a bond as school treasurer, 
'lt'hen lze becomes tlze treasurer of the school fuuds of village or rural districts. 

CoLUMBUS, OHIO, January 7, 1915. 

The Bur.:att of Inspection aud Supervisiou of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of July 9, 1914, you submitted a request for an opinion 
upon the following: 

"First. \Vill it be necessary for school depositary banks to give a new 
bond in order to bind sureties in a district where the school treasurer has 
been dispensed with under section 4782, 0. L., Vol. 104, in case the bond 
held by the district bears a date prior to the date of the resolution dispensing 
with the school treasurer? 

"Second. \Vill it be necessary for a school clerk to give a new bond in 
order to bind sureties in case said clerk assumes the duties of the treasurer 
under section 4/82? 

"Third. \Vill it be necessary for a county treasurer to give a new bond 
to bind suretie'i in case he acts as school treasurer under section 4763, 0. L., 
Vol. 104? 

''Fourth. \Vhen a county treasurer is acting as school treasurer under 
section 4763, 0. L., Vol. 104, can he deposit school funds, after distribution, 
in the county depositary? 

''Fifth. Section 7604, General Code, provides that boards of education 
must establish depositaries for school funds. Section 4782, 0. L., Vol. 104, 
provides that when such depositaries have been established that boards of 
education shall, by resolution adopted by a majority vote, dispense with the 
treasurer. Section 4735, 0. L., 104, reads as follows: 

" 'The present existing township and special school districts shall consti­
tute rural school districts until changed hy the county board of education, 
and all officers and members of boards of education of such existing dis­
tricts shall continue to hold and exercise their respective offices and powers 
until their terms expire and until their successors are elected aud qualified.' 

"\Yhen boards of education ha\'e complied with both of the above-men­
tioned sections, when will the terms of office of the treasurers affected be 
ended? 

"Sixth. If treasurers will continue to hold office under section 4735 
after the board of education has adopted the resolution provided for in sec­
tion 4782, dispensing with them, will it be necessary in special school dis­
tricts for boards of education to elect a treasurer, or will the treasurer, 
serving at the time of the adoption of the resolution, continue to serve in­
definitely?" 
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I will consider each one of these questions which you submit, separately, and in 
the same 1mmerical order as that in which they are submitted in your request. 

Section 4782 of the General Code, as amended, 104 0. L., page 158, which you 
cite in your first question, provides as follows: 

''When a depository has been provided for the school moneys of a dis­
trict as authorized by law, the board of education of the district, by resolu­
tion adopted, by a vote of a majority of its members, shall dispense with a 
treasu~er of the school moneys belonging to such school district. In such 
case, the clerk of the board of education of a district shall perform all the 
services, discharge all the duties and be subject to all the obligations re­
quired by law of the treasurer of such school districts." 

In order to construe said section, it is necessary to consider 1t m connection 
with section 4763 of the General Code, as ari1ended, 104 0. L., page 158. Said sec­
tion 4763 as amended, provides as follows: 

"In each city school district, the treasurer of the city funds shall be the 
treasurer of the school funds. In all village and rural school districts which 
do not provide legal depositaries as provided in sections 7604 to 7608 in­
clusive, th~ county treasurer shall be the treasurer of the school funds of 
such districts." 

The section last quoted refers to sections 7604 to 7608 inclusive, of the General 
Code, which said mentioned sections provide for the establishment of legal de­
positor.ies for the deposit of school funds of the respective school districts of the 
state. Section 7504 provides for the establishment of such depositories as follow.s: 

"The board of education of any school district by resolution shall pro­
vide for the deposit of any or all moneys coming into the hands of its 
.treasurer. But no bank shall receive a deposit larger than the amount of 
its paid in capital stock, and in no event to exceed three hundred thousand 
dollars." 

Section 7605, General Code, provides that such depositories of school funds 
shall be made upon competitive bidding and that the bank or banks receiving such 
depositorie·s shall gi\·e good and sufficient bond or other security such as bonds oi 
the United States, of the state of Ohio, etc., as follows: 

"In school districts containing two or more banks such deposit shall be 
made in the bank or banks, situated therein, that at competitive bidding offer 
the highest rate of interest which must be at least two per cent. for the full 
time funds or any part thereof are on deposit. Such bank or banks shall give 
a good and sufficient bond, or shall deposit bonds of the United States, the 
state of Ohio, or county, municipal, township or school bonds issued by the 
authority of the state of Ohio, at the option of the board of education in 
the sum not less than the amount deposited. The treasurer of the school dis­
trict must see that a greater sum than that contained in the bond is not de­
posited in such bank or banks and he and his bondsmen shall be liable for 
any loss occasioned by deposits in excess of such bond." 

Section 7606 of the General Code provides in substance for the method and 
manner whereby bids for such depositories shall be received. Section 7607 provides, 
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in substance, that in school districts containing less than two banks, after the adop­
tion of a resolution providing for the deposit of its funds, the board of education 
may enter into a contract with one or more banks that are conveniently located, 
and which offer the highest rate of interest, which shall not in any event be less 
than two per cent. for the full time that such funds or part thereof are on deposit, 
and also carries a further provision that such bank or banks shall give good and 
sufficient bond or security; and that the treasurer of ,;uch school district must see 
to it that a greater sum than that contained in the bond is not deposited in such 
bank or banks, and he and his bondsmen shall he liable for any loss occasioned by 
deposits in excess of such bond. Section 7609 of the General Code provides that 
when a depository is so lawfully established, and the funds are deposited therein, 
according to the provisions of the so-called school district depoGitory law, the treas­
urer of ·the school district and his bondsmen shall be relieved from any liability 
occasioned by the failure of the bank, etc., as follows: 

"When a depository is lawfully provided, and the funds are deposited· 
therein, the treasurer of the school district and his bondsmen shall be relieved 
from any liability occasioned by the failure of the bank or banks of deposit 
or by the failure of the sureties therefor, or by the failure of either of them, 
except as provided in cases of excessive deposits." 

The only change made ,n said section 4782 as amended, supra, was to· change 
the word "may" as provided in the original section, to the· word "shall" as em­
ployed in said section as amended. Otherwise, said section as amended, is iden­
tically the same as the original section prior to such amendment. Sections 7604 
to 7609 inclusive, relative to the creation of school fund depositories, have not be"en 
amended or change,l and consequently there is no change by way of legislation in 
reference to the bonds which are required to be given by the bank or banks which 
become depositories for school funds, in accurdance with sections 7605 and 7607 
of the General Code, supra. I take it that the change made in said section 4782 
as amended, s11pra, has no effect upon unexpired bonds given by banks as de­
positories for the security of school funds, which said bonds were given in ac­
cordance with sections 7605 and 7606, supra. If it were otherwise, then said 
section 4782 would be retroactive in its operation. 

In Rairdin VG. Holden, Adm., 15 0. S., p. 207, it is held as follows: 

"1. The act of April 7, 1854, 'concerning suits on the bond of executors 
and administrators' ( 4 Curwen's Stat. 2571), is not in conflict with the pro­
vision of article TT, section 28 of the constitution, which declares that 'the 
general assembly shall have no power to pass retroactive laws.' 

"2. A statute purely remedial in its cperation in pre-existing rights, 
obligations, duties and interests, is not within the mischiefs against which 
that clause of the constitution was intended to guard, and is not, therefore, 
within a just construction of its terms." 

It is also held that: 

"A bond is simply a contract or suretyship and the same rules apply in 
its construction that apply to contracts ge.terally." Fancher, as Assignee vs. 
Kaneen, et als., 5 0. X. P. Rep. (n. s.) p. 614. 

If such retroactive legislation had been enacted, then the same would come 
within the proviso 0f said section 28 of article II of the constitution, which provides 
that: 
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"The general assembly shall have no power to pass retroactive law or 
laws impairing the obligation of contract." 

However, it 'is not necessary to further consider the question of retroactive leg­
islation in reference to such bonds for the reason that there has been no legislation 
in any wise affecting bonds heretofore given under sections 7605 and 7607 of the 
General Code, supra, which takes away, impairs or attaches any new liability to 
the bonds heretofore given prior to the. amendment of said section 4782, supra. 
Section 4782 as amended, supra, only relates to the dispensing of the treasurer of 
school funds when depositories are provided for in the future in accordance with 
law, to wit, sections 7604-7609 of the General Code, inclusive, and does not affect 
bonds accordingly given, \vhen school district treasurers were dispensed with under 
said section prior to its last amendment. 

I have gone into this aspect of the question for the reason that possibly your 
question might have been instigated because of the change made in section 4782, 
and that the same might have some effect upon such depository bonds which were 
given and executed s>rior to the amendment thereof in 104 0. L. In ot:Per words, 
I wish to convey the idea that it will not be necessary for banks which have hereto­
fore been made depositories of school funds, to give a new bond, because of the 
change made in section 4782 supra, but that such bonds will continue in full force 
and effect until the end of their designated term. However, on the other hand, if 

· your question relates to a construction of section 4782 as amended, standing alone, 
with reference to the time when ~uch bond is to be given, then I wish to say that 
said section, in the first part thereof, specifically carries the provision that when a 
depository has been provided for the school moneys of a district, as authorized by 
law, then after that has been done, the board of education of such district, by reso­
lution adopted by a vote of the majority of its members, shall dispense with a 
treasurer of the school moneys belonging to such school district, etc. That is to say, 
that before such treasurer can be dispensed with, there must have been theretofore 
established a school depository for the deposit of school funds. The action es­
tablishing a depository must have first been taken before the board of education 
of such district can proceed to the next step, that of dispensing with the treasurer 
of the school moneys. In order to establish a depository, as part of the establish­
ment thereof a bond must be given by the bank or banks acting as such depository 
or depositories, before such depositories can be said to have been established. In 
other words. school boards which have heretofore established depositories, for the 
deposit of school funds, without dispensing with the treasurer of the board in ac­
cordance with the directory provisions of sections 4782, General Code, prior to its 
last amendment, must now dispense with such school board treasurer, which dis­
pensing is now made mandatory under section 4787 of the General Code, as last 
amended. 

In an opinion rendered to Hon. Clare Caldwell, city solicitor of Niles, Ohio, I 
have held that when a depository is created by a board of education, then the dis­
pensing with the treasurer of such school board is now made mandatory under the 
recent amendment of said section 4i82 of the General Code. I am herewith en­
closing a copy of ~aiel opinion. This change, however; in said section 4782, supra, 
does not necessarily require the establishing of new depositorie~ and the giving of 
new bonds in so eqablishing such depositories, as provided for by said sections 
7604 to 7609, General Code, supra. Such depositories must be re-established and 
bonds given in accordance with said last mentioned sections, only when the terms 
expire for which such depositories were established and such bonds were to run. 
Therefore, the date of the bond so given must, of necessity, precede the date of the 
resolution provided for in said section 4i82 of the General Code, as amended, supra. 
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Regardless of whichever reason prompted the submission of your first question, I 
am, nevertheless, of the conclusion, in direct at>swer to your first question, that it 
is not necessary for school depository banks to give new bonds in order to bind the 
sureties in districts where school treasurers !.ave been dispensed with under sec­
tion 4782 (104 0. L., p. 158) in case the bonds held by the respective boards of 
education bear a date prior to the date of the resolution dispensing with the school 
treasurer, and their terms have not expired. 

In answer to your second question, section 4783 of the General Code provides 
that when the treasurer is so dispensed with, and the clerk assumes the duties of 
such treasurer, in accordance with said section 4782, as amended, supra, then before 
entering upon such duties, the clerk shall give an additional bond, etc., as follows: 

"\Vhen the treasurer is so dispensed with, all the duties and obligations 
required by law of the county auditor, county treasurer or other officer or 
person relating to the school moneys of the district, shall be complied with 
by dealing with the clerk of the board of education thereof. Before enter­
ing upon su.ch duties, the clerk shall give an additional bond equal in amount 
and in the same manner prescribed by law for the treasuret· of the school 
district." 

Said section, without further comment, answers your second question to the 
effect that it is necessary for the school clerk to give a new bond when such clerk 
assumes the duty of the treasurer under said section 4782, supra. 

In answer to your third question, while said section 4763 provides that a village 
and rural school district which do not provide legal depositories under sections 7604 
to 7608 indusive, of the General Code, the county ·treasurer shall be the treasurer of 
the school funds of such district. X cvertheless there is no statutory provision re­
quiring such county treasurer in such case to give the additional bond in acting as 
such treasurer, as in the case of the clerk of the board of education giving an addi­
tional bond when he assumes the duties of the treasurer of a school board, when 
the treasurer of such board is dispensed with as provided in sections 4782 and 4783, 
supra. Therefore, 1 am of the conclusion, in answer to your third question, that 
it is not necessary for a county treasurer to give a bond as school treasurer, when he 
becomes the treasurer of the school funds of the village or rural districts; in ac­
cordance with section 4763, as amended, 104 0. L., p. 158. 

Your fourth question involves a consideration of the so-called county depository 
act. The county depository act is contained in sections 2715 and 2745, inclusive, 
of the General Code. Section 2715, in brief, provides the manner in which county 
depositories shall be established. Section 2715-1 provides that the deposits in acti\'.:! 
depositories shall at all times be subject to draft for the purpose of meeting the 
current expenses of the county. Section 2716 of the General Code in brief pro­
vides that the county commissioners shall publish a notice for two consecutive weeks 
in two newspapers of opposite politics, inviting 5ealed proposals from all banks or 
trust companies, which said proposals shall stipulate the rate of interest not to be 
less than two per cent. per annum on the average daily balance, on inactive de~ 
posits, and not less than one per cent. per annum on the average daily balance, on 
active deposits, that ~-·ill be paid for the use of the money of tlze county. 

Section 2722 of the General Code provides in brief that no award shall be bind­
ing on the county 'lor shall money of the county he deposited thereunder, until there 
is executed by the bank or banks, or trust companies, selected as such county de­
pofitorics, a good and sufficient undertaking, f>aj•able to tlze county in such sum as 

.t/u commissioners direct, etc. 
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Section 2723 provides what the undertaking shall contain, as follows: 

"Such undertaking shall be signed by at least six resident free-holders 
as sureties or by a fidelity or indemnity insurance company, authorized to do 
business· within the state and having not less than two hundred and fifty 
thousand dollars capital, to the satisfaction of the commissioners, conditioned 
for the receipt, safe keeping and payment over of all the money with in­
terest thereon at the rate specified in the proposal, which may come under its 
custody under and by virtue of this chapter and under and by virtue of its 
proposal and the award of the commissioners, and conditioned for the faith­
ful performance by such bank or banks or trust companies of all the duties 
imposed by law upon the depositary or depositaries of the mone:v of the 
COltllly." 

Section 2729 of the General Code provides when and for what term banks be­
come depositories, as follows: 

"Upon the acceptance by the comnnsswners of such undertaking, and 
upon the hypothecation of the bonds as hereinafter provided, such bank or 
banks or trust companies shall become the depositary or depositaries of the 
money of the county and remain such for thr~e years or until the under­
taking of its successor or successors is accepted by the commissioners." 

Section 2737 of the General Code provides for interest on daily balances, as 
follows: 

"All money deposited with any depositary shall bear interest at the rate 
specified in the proposal on which the award thereof was made, computed 
on daily balances, and on the first day of each calendar month or at any 
time such account is closed, such interest shall be placed to the credit of the 

CO!tllfy, * * * ." 

I have cited and quoted the sections providing for county depositories at some 
length in order to show that the provisions thereof relate solely and alone to the 
money or funds of the county. 1\ evertheless, when the funds of village or rural 
school di3tricts come into the hands of the county treasurer in accordance with 
section 4763, G. C., supra, who likewise has control of the county funds, it is my 
opinion that such county ·treasurer coulc) depo5it the balance of such school funds 
after distribution, in the county depository, the sa~e as any other funds coming 
legally into his hands as such county treasurer. 

In answer to your fifth question, section 4763, General Code, as amended in 104 
0. L, page 159, provides as follows: 

"In each city school district, the treasurer of the city funds shall be the 
treasurer of the school funds. In all village and rural school districts which 
do _not provide legal depositories as provided in sections 7604 to 7608 in­
clusive, the county treasurer shall be the treasurer of the school funds of 
such districts." 

Section 4782 of the General Code, as amended, 104 0. L, page 159, provides 
as follows: 

"\"!hen a depository has been provided for the school moneys of a dis­
trict, as authorized by law, the board of education of the district, by resolu-
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tion adopted by a vote of a majority of its members, shall dispense with a 
treasurer of the school moneys, belonging to such school district. In such 
case, the clerk of the board of education of a district shall perform all the 
services, discharge all the duties and be subject to all the obligations re­
quired by law of the treasurer of such school districts." 

By the provisions of the above sections, it appears that in all rural or village 
school districts which do not provide depositories in accordance with sections 7604 
to 7608 inclusive, the county tr~:asurer shall he the treasurer of the school funds of 
such districts, and when a depository has been provided for the school money 
of the district, as provided by law, then the board of education by adopting a reso­
lution to that effect, shall dispense with th~ treasurer of the school moneys belonging 
to said school district and in that case the clerk of the board of education shall per­
form the services required by law of the treasurer of such school districts. 

Section 4763 prior to its amendment, provided that in each city, village and 
township school district, the treasurer of the city, village and township funds, re­
spectively, shall be the treasurer of the school funds. \Vhere depositories had been 
established before the amendment of said sections 4763 and 4782, then the clerk 
of the board of education would continue as such treasurer without any interrup­
tion, because of the enactment or passage of ~aid sections. However, if no school 
depository had been established, then hy virtue of the· amendment of section 4763, 
in village or rural school districts, the county treasurer becomes the treasurer of 
the school funds and succeeds the village or township treasurer of such funds, 
as the case may be. It is still· optional with a board of education as to 
whether or not it shall provide for a depository, and in such case, until a de­
pository is provided for, then in such school district the city treasurer shall act 
as the treasurer of the school funds; and in village and rural school districts the 
county treasurer shall act as the treasurer of the school funds of such district. The 
act amending sections 4763 and 4782 was passed February 6, 1914, and filed in the 
office of the secretary of state February 19, 1914, and became effective ninety days 
after being so filed in the office of the secretary of state. Therefore, in all village 
and rural school districts which had not theretofore provided for a depository, the 
county treasurer became the treasurer of the school funds when said act became 
effective and would continue to act as such treasurer until such time as depositories 
are established for the school moneys of the respective village and rural school dis­
tricts of the state. 

In answer to your question, it is my opinion that village and township treas­
urers continued to act as treasurers of the school funds of their respective village 
and township school districts until they were superseded by county treasurers as 
hereinbefore pointed out, and they would continue to draw. whatever salary they 
were entitled to until so superseded by the county treasurers. This applies, how­
ever, only to districts which had not previously provided a depository. Such 
county treasurers continue to act as the treasurers of the respective village and 
rural school district funds until such time as a depository is established for such 
funds, as herebefore stated. 

The foregoing answers your sixth question, which, therefore, need not be spe­
cifically answered. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Genera/. 
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1383. 

MUXICIPAL COUXCIL, OXLY, HAS POWER TO FIX SALARY OF CLERK 
OF SIXKIXG FUND TRUSTEES. 

The 111Uilicipal coullcil, a11d 11ot the shzki11g fund trustees, has tlze power to fi::r 
tlze salary of tlze clerk of tlze si11king fu11d trustees. 

CoLUMBUS, OHIO, January 7, 1915. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, Ohio. 

DEAR Sm :-I have your letter of December 15, 1914, in which you inquire 
whether the sinking fund commissioners were within their rights in fixing the 
salary of the clerk of the commission, which seems to have been criticised by the 
board of accounting, sometime back. 

General authority to fix the number of employes of a municipality and their 
salaries, is found in section 4214, which reads as follows: 

"Except as otherwise provided in this title, council, by resolution, shall 
determine the number of officers, clerks and employes in each department of 
the city government, and shall fix by ordinan.ce or resolution their respective 
salaries and compensation, and the amount of bond to be given for each 
officer, clerk or employe in each department of the government, if any be 
required. Such bond shall be made by such officer, clerk or employe, with 
surety subject to the approval of the mayor." 

Section 4509 reads : 

"The trustees of the sinking fund, immediately after their appointment 
and qualification, shall elect one of their number as president and another 
as vice-president, who in the absence or disability of the president, shall 
perform his duties and exercise his powers, and such secretary, clerks or 
employes as council may provide by an ordinance which shall fix their duties, 
bonds and compensation. vVhere no clerks or secretary is authorized, the 
auditor of the city or clerk of the village shall act as secretary of the board." 

I think that the plajn reading of these two sections answers your question to 
the effect that the council, and not the commission, fixes the salary of the clerk. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1384. 

COXTRACT OF THE CHA:\IPIOX REGISTER CO:\IPAXY COVERIXG 
FIXAXCIAL LOSS SCSTAIXED BY FIRE A:\IOUXTS TO IXSCRAXCE. 

The colltract made by tlze Clzampioll Register ComPally (submitted) si11ce it 
twdertak.-:s to compe11sate tlze purchaser of a "Cizampioll C ompletc AccO!mta11t" for 
finallcial loss sustai11cd by fire, amowzts to i;zsurauce. 

CoLuMncs, 0Hro, January 7, 1915. 

HoN. PRICE RcssaL, Superilltelldcllt of J;zsurai1ce, Columbus, Olzio. 

DE.\R Sm :-On December 31, 1914, you submitted to me the following contract 
with a request for my opinion as to whether or not it amounted to insurance under 
the provisions of section 665 of the General Code: 

"$500.00 THE $500.00 

"CHA:\IPIOX REGISTER CO:\IPANY 

"Authorized Capital Stock $500,000.00 

"Incorporated under laws of Ohio 

" (Cut of Buildings) 

"H0::11E OFFICE 

"CLEVELAND, OHIO. 

"THE CHA:\IPIO~ REGISTER CO:\iPAXY hereby guarantees that 

the CHAMPION CO:\IPLETE ACCOUXTAXT, a style ----------------· 

serial number -· ---------------· this day sold to ----------------··--- City 

--------------------- (hereinafter called the purchaser) is FIRE-PROOF; 
that is to say, that while in good repair and securely closed and locked, it 

will protect the purchaser's account slips therein contained from destruction 

by fire; and 

"THE CHA:\IPIOX REGISTER CO:\IPAXY is by these presents bound 
unto the said Purchaser in the sum of FIVE HUXDRED DOLLARS to 
indemnify the Purchaser against any direct financial loss that he may sus­
tain through the failure of said accountant during the period of ten years 
from this date to protect his account slips as above guaranteed. 

"This guaranty and bond shall be operative only while this accountant 
is located in Purchaser's store or office in the place where it is customarily 
used; and no recovery shall be had hereon in excess of the sum of five hun­
dred dollars; and no recovery shall be had for damages to the accountant 
itself. 

"The Purchaser, by the acceptance of this guaranty and bond, agrees to 
give the Champion Register Company written notice of any claim arising 
under this instrument within three days after the fire from which said claim 
arises, and within thirty days after any such fire to furnish the company de­
tailed proof of the amount and nature of such claim. 
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"The Purchaser further agrees that as soon as possible after any such 
fire the accountant shall be allowed to cool and shall immediately thereafter 
be carefully opened in the presence of two disinterested witnesses, one of 
whom shall be a justice of the peace or judge of a court of record, and 
both of them shall make a sworn statement in writing to the company stat­
ing that the accountant was so opet)ed and described the condition of the 
accountant and its contents. The Purchaser further agrees to make every 
reasonable effort, both before, during and after any such fire to prevent and 
reduce the damage to the account slips and the loss arising therefrom. 

"Full compliance by the Purchaser with the above agreement and with 
the terms and conditions of the contract of sale of said register by the com­
pany to the Purchaser (being contract number --------) are conditions pre­
cedent to any recovery upon this instrument; and it is especially understood 
that in case any payment for said accountant stipulated in said contract shall 
become twenty days in arrear,. then this instrument shall become null and 
void. 

"In WITNESS WHEREOF, The Champion Register Company has 
caused its signature and seal to be hereto affixed by its President and Sec­
retary thereunto duly authorized, at Cle'veland, Ohio, this ---------- day of 

-------------------------· 19 ______ . 
"----------___ ----------------President. 

"Gold corporate seal. 
"----------_______ -------____ Secretary." 

Section 663 of the General Code is as follows: 

"No company, corporation or association, whether organized in this state 
or elsewhere, shall engage either directly or indirectly in this state in the 
business of insurance, or enter into any contract substantially amounting to 
insurance, or in any manner aid therein, or engage in the business of guar­
anteeing against liability, loss or damage, unless it is expressly authorized 
by the laws of this state, and the laws regulating it and applicable thereto, 
have been complied with." 

"Insurance is a contract whereby one, for a consideration, undertakes 
to compensate another if he shall suffer loss." 

May on Insurance, section 1. 

In the contract submitted by you to me the register company undertakes to 
compensate the purchaser of an accountant for any direct financial loss that he may 
sustain through the failure of said accountant to protect the purchaser's account 
slips therein contained from destruction by fire; the consideration for this contract 
is the purchase of an accountant from some register company. 

It seems to me, therefore, that this contract has all the necessary elements of 
a contract of insurance and substantially amounts to insurance and, therefore, 
would not be authorized unless the company issuing such a conrract of indemnity 
is licensed under and complies with the laws of Ohio relative to fire insurance. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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1385. 

CITY OF YOUXGSTO\\"X ).IAY XOT BOHRO\V :-.IOXEY TO REDIBL'RSE 
HOSPITALS FOR CARIXG FOR SICK POOR. 

The city of Y oungsto-um, Ohio, may not borro<.J 111011ey to reimburse ccrtai:z 
hospitals for losses incurred by them in cari11g for the sick poor of the city, under 
a certain contract, the effect of z,•/zich is considered. 

CoLt:MBt:s, OHIO, January 7, 1915. 

HaN. GEORGE J. CAREW, City Solicitor, You11gstown, Ohio. 

DEAR,. SIR :-I acknowledge receipt of your letter of December 28th and its en­
closures, and your subsequent letter of January 2, 1915, all referring to and pre­
senting the following question: 

"The council of the city of Youngstown for a number of years last past 
has had an arrangement with certain private charitable hospitals in the city 
for the care and treatment of indigent persons for and on behalf of the city. 
The arrangem-ents have taken the form of proposals made to the city by the 
hospitals which have been accepted by ordinance. 

"Prior to the enactment of the Smith one per cent. law, so called, the 
proposal of the hospitals was that the work in question would be undertaken 
by them in consideration of the receipt by them of the proceeds of a levy 
of 5/10 of a mill to be made by the council. 

"After the Smith law went into effect and tax rates were rendered for 
the time being somewhat uncertain, the hospitals then in existence proposed 
to the city that they would do the work and accept in full compensation 
therefor 'our proportionate part of the money appropriated by council for 
this purpose in the following proportion and manner to wit: That each 
hospital receive such proportion of the money so appropriated by council 
for this purpose as the number of hospital days' treatment by each hospital 
shall bear to the total number of days of hospital treatment rendered by 
all * * *.' 

"The proposal containing this offer also set forth the following stipula­
tion on behalf of the hospitals: 

"'\Ve will keep an accurate account and report showing the names of 
perso!1S admitted, time when such persons were discharged, the character 
of the disease or injury, the number of days treated, and such other reason­
able information as you may desire to have, and will furnish to you ab­
stracts of such accounts and reports t; * *.' 

'"This last proposal being accepted by ordinance, the council has been 
levying and appropriating from year to year substantially the same amount 
as had been formerly levied and appropriated under the previous ordinance, 
viz., the substantial equivalent of a levy of five-tenths of a mill on the du­
plicate as it existed prior to 1911. The increase in the duplicate has been 
such as that such an amount would be the equivalent of a levy of very much 
less than five-tenths of a mill on the duplicates for the years since 1911. 

"The amounts received by and apportioned among the several hospitals 
since 1911 have been very materially less than the actual cost to the hos­
pitals of caring for the sick poor of the city. It is the desire of the city 
council to enter into a new arrangem~nt with the hospitals which shall not 
only adequately compensate them for caring for the city's hospital cases in 
the future but shall also in a measure make up the loss of the hospitals dur­
ing the last few years. 
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"It is suggested that the implications arising from the several ordinances 
of the past and the course of mutual dealing thereunder are such as to create 
a legal obligation on the part of tl1e city to reimburse the hospitals for the 
difference between the amount actually received by them since 1911 and the 
actual cost of caring for the city's hospital cases. 

"Is there such a legal obligation as will justify the borrowing of money 
under section 3916 of the General Code for the purpose of paying such an 
amount to the various hospitals in the proper proportions?". 

In support of the idea that a legal obligation does exist, you state in your sev­
eral letters that the understanding always has been that the hospitals should receive 
the fruits of a half mill levy. This understanding, however, was not only not ex­
pressed in the ordinance of 1911 above quoted, but the terms of that ordinance were 
such as to effectively negative any such understanding, and I am of the opinion that 
the hospitals under that ordinance were not, as a matter of right, entitled to the 
proceeds of a half mill levy as a consideration for the services to be performed 
by them. 

Waiving this point, you suggest that the stipulation in the agreement of 1911 
to the effect that the hospitals should furnish cert:tin reports, etc., show an inten­
tion on the part of city and the hospitals that the city should be acquainted with 
the actual cost to the hospitals of performing the services in question and should 
appropriate an amount of money sufficient to reimburse the hospitals for such 
actual co~t. I do not find that any such inference arises from the terms of the 
agreement in question. The stipulation is to the effect that certain reports and 
accounts are to be kept and furnished showing the names of persons admitted, the 
time when they were discharged, the character of the disease or injury and the 
number of days treated. None of these facts would disclose the cost of caring for 
the cases, and the necessity for furnishing such facts is easily referable to the 
provision above quoted which cares for the matter of apportionment of the total 
amount to be appropriated by council among the various hospitals, which is to be. 
on the basis of the "number of days' treatment by each hospital." 

To be sure there is a provision to the effect that in addition to the information 
just mentioned "such other reasonable information" as the council may desire to 
have shall be furnished. But there is no intimation whatever that such other in­
formation shall relate to the cost of tne services, and the very fact that the fur­
nishing of such information is made contingent upon the wishes of council is of 
itself sufficient to establish the conclusion that council was not to be bound to ap­
propriate such a sum of money as should equal the cost to the hospital of render­
ing the services agreed to be furnished. 

On the contrary the purport and intent of the ordinance in question is that 
the hospitals shall furnish. the services in question in consideration of the receipt 
by them of the proportionate share of such gross amount of money as council may 
see fit to appropriate. 

For all these reasons, and others which J have not mentioned, I am of the 
opinion that the city of Youngstown does not rest under a legal obligation to pay 
to the hospitals in question an amount representing the difference between the 
moneys received by them during the past few years and the act ... al cost to them of 
n:ndering services to the city. It therefore follows that mones may not be bor­
rowed to discharge such supposed obligation under sections 3916 et seq.,. General 
Code, it heing clear from these sections, which 1 need not quote, that a legal obliga­
tion is necessary in order to support the exercise of the borrowing power. 

I herewith return the papers submitted to me. Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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1386. 

JUDG:-.IEXTS AGAIXST :-.llJXICIPAL CORPORATIOXS SHOGLD BE PAID 
OUT OF SIXKIXG Fl:XD-ATTORXEYS' FEES. 

Judgmeuts agaiust immicipal corporations should be paid out of sinking funds. 
Attonzeys' fees should be paid out of geueral funds. 
If not enough fmzds in geueral fwzd to pa:y; attorueys' fees, monC}' may be bor­

rowed in anticipation of tax collection to pay same. 
Money to pay the judgment may be borrvwed either under section 4520, Gen­

eral Cod.:, or under sections 3916 et seq., General Code. 

CoLl.::llBl.:S, OHIO, January 7, 1915. 

HoN. GEORGE \V. SHEETZ, Village Solicitor, New Washington, Ohio. 

DEAR SIR :-On August 31st you requested my opinion on the following ques­
tions: 

"1. Out of what corporation fund or funds should a judgment, costs 
and attorney's fees be paid? 

"2. The judgment, costs and attorney's fees will amount to about $500 
and when the appropriation was made in July no provision was made for 
the payment of this and there is not money enough in the general fund nor 
in the contingent fund for the satisfaction of this claim. Section 3799, G. C., 
provides as to the transfer of funds and that only funds brought into the 
treasury by taxation can be transferred and then only when the object of the 
fund has been accomplished or abandoned. As I understand it the moneys 
in the general fund came to us from the liquor tax and not by taxation, and 
cannot be transferred. Is this right? Could a village borrow this money 
and give its note until the next appropriation is made in January, 1915? If 
so, upon what authority?" 

You have further informed me that the judgment you have in mind was in 
the case of Akers vs. Village of New vVashington, and that the plaintiff's petition 
alleged that she was injured by falling upon a board walk in the village and re­
covered judgment for $150, also that Finley & Gallinger, attorneys, were employed 
by council by resolution to defend the village before you had ueen employed as 
village council and that you were afterwards associated with Finley & Gallinger 
in the trial and hearing of the case and that the attorney's fees mentioned are the 
attorney's fees contracted for by the village counsel and that the amount thereof 
is approximately $158. 

Answering your first inquiry would say that the method of payment of judg­
ments against municipalities is found in code sections 4506, 4513 and 4517, which 
read as follows: 

"Sec. 4506. (Tax for creating a sinking fund.) =-.runicipal corporations 
having outstanding bonds or funded debts shall, through their councils, and 
in addition to all other taxes authorized by law, levy and collect annually a 
tax upon all the real and personal property in the corporation sufficient to 
pay the interest and provide a sinking fund for the extinguishment of all 
bonds and funded debts and for the payment of all judgments final except in 
condemnation of property cases, and the taxes so raised shall be used for 
no other purpose whatever. 
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"Section 4513. (Report of trustees to council; duty of council.) On 
or before the first :\Ionday in :\lay of each year, the trustees of the sinking 
fund shall certify to council the rate of tax necessary to provide a sinking 
fund for the future payment of bonds issued by the corporation for the pay­
ment of final judgments, except in condemnation of property cases, for the 
payment of interest on bonded indebtedness, and the rents due on perpetual 
leaseholds of the corporation not payable from a special fund, and the ex­
penses incident to the management of the sinking fund. The council shall 
place the several amounts so certified in the tax ordinance before and in 
preference to any other item and for the full amount certified. Such taxes 
shall be in addition to all other taxes authorized by law. (96 v. 55, Sec. 
108.) 

"Sec. 4517. (Payment of obligations.) The trustees of the sinking fund 
shall have charge of and provide for the payment of all bonds issued by the 
corporation, the interest maturing thereon and the payment of all judgments 
final against the corporation, except in condemnation of property cases. They 
shall receive from the auditor of the city or clerk of the village all taxes, 
assessments and moneys collected for such vurposes and invest and disburse 
them in the manner provided by law. For the satisfaction of any obligation 
under their supervision, the trustees of the sinking fund may sell or use any 
of the securities or money in their possession. (97 vs. 517, Sec. 110; 96 vs. 
55, Sec. 110.) 

It will be seen from the foregoing se"ctions that the judgment and costs should 
be paid out of the sinking fund except in condemnation cases and your statement 
shows that the judgment you inquire about is not one of such cases. 

The attorney's fees mentioned come within the general expense of the village 
for legal counsel and while there is no specific statutory provision providing out 
of what fund legal counsel for a village should be paid yet a contemplation of the 
nature of the various funds will show that the legal counsel for the village should 
be paid out of the general fund. 

The answer to the first question disposes of your inquiry as to the payment of 
the judgment and costs out of the general and contingent funds. Specifically answer­
ing your inquiry as to whether money received from liquor tax can be transferred 
would call your attention to Code sectio.n 5669, which reads as follows : 

"Sec. 5669. Any surplus in the treasury of a city, village, county or 
township, arising from taxation upon the business of trafficking in spirituous, 
vinous, malt or other intoxicating liquor which is not needed for the pur­
poses named in the statutes providing for the distribution of such taxes, may 
be transferred to any other fund, including the school fund, by an order 
of the proper authorities entered upon their minutes. (R. S., Sec. 2834d.) 

It will be seen from the quoted section that transfer can be made. 
Answering your inquiry as to whether the village can borrow the money in an­

ticipation of collection of taxes would say that clearly the village could borrow 
money to pay the attorney's fees under the authority of Code Sec. 3913, which reads 
as follows: 

"Sec. 3913. (Anticipation of general revenue fund; limitation.) In an­
ticipation of the general revenue fund in any fiscal year, such corporation 
may borrow money and issue certificates of indebtedness therefor, signed as 
municipal bonds are signed, but no loans shall be made to exceed the amount 
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estimated to be received from taxes and r,•venues at the next semi-annual 
settlement of tax collections for such fund, after deducting all advances. 
The sums so anticipated shall be deemed appropriated for the payment of 
such certificates at maturity. The certificates shall not run for a longer 
period than six months, nor bear a greater rate of interest than six per cent., 
and shall not be sold for less than par with accrued interest. (96 vs. 51, 
Sec. 95.) 

If the sinking fund is not sufficient to provide for the payment of the judg­
ment in the case two methods of raising money to pay the same are open. In the 
first place the ~inking fund trustees have the authority under section 4520, General 
Code, to refund, renew or extend the bonded debt of the municipality at a lower 
rate of interest, if this can be secured. In this way moneys held in the sinking 
fund to retire bonds falling due might be released for use in paying the judgment. 

I assume, however, that this method of relief is not available for the reason 
that at the present time it is impossible to secure rates of interest lower than those 
which have been current. Therefore, the municipality would, in all likelihood, be 
relegated to the alternative remedy which is found in the authority of council under 

. section 3916, General Code, to borrow money for the purpose of extending the time 
of payment of any indebtedness which from its limits of taxation the corporation 
is unable to pay at maturity. Xotes or bonds may be issued under this section and 
the succeeding sections and when sold the proceeds should be applied to the sink­
ing fund and through it to the extinguishment of the judgment debt. 

1387 .. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Genera/. 

RIGHT OF VILLAGE TO ISSUE BONDS TO PAY FOR CONSTRUCTING 
POLE LINE. 

Under the express power given to mllnicipa/ities to purchase electric current for 
furnishing light, heat or power to such municipality or its inhabitants by the pro­
visions of section 3809, General Code, as amended 103 0. L., 526, such 11l!micipality, 
as an incident to the express power thus granti!d, has implied power to do all things 
that may be reasonably necessary in order to obtain the desired current. 

By express statutory power municipal co1}orations have the right to establish 
and maintain poles and wires outside of the municipality for the purpose of trans­
mitting electricity and have the power to do so for the purpose of transmitti11g pur­
chased current; such power, hou:ever, must be reasonably exercised. 

CoLUMBUS, OHIO, January 7, 1915. 

HoN. WARREN THOMAS, Village Solicitor of Cortland, Warren, Ohio. 

DEAR SIR :-As previously acknowledged, r have your favor of April 23, 1914, 
in which you ask my opinion on a question which may be concretely expressed as 
follows: 

"Has the village of Cortland the right to issue bonds to pay for con­
structing a line of poles and wires to Warren, Ohio, a distance of eight or 
nine miles, for the purpose of purchasing electric current from a public 
service company in \Varren, Ohio, to be used in lighting the streets of said 
village?" 
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The question presented by you is one of considerable difficulty. Pertinent to 
its consideration, section 3809, General Code, as amended April 28, 1913 (103 0. 
L.; 526), provides as follows: 

"The council of a city may authorize, and the council of a village may 
make a contract with any person, firm or company for lighting the streets, 
alleys, land, lanes, squares and public places in the municipal corporation 
* * * or for the leasing of the electric light plant and equipment * * * 
of any person, firm, company or municipality, or for the purchase of elec­
tric current for furnishing light, heat or power to such municipality or the 
inhabitants thereof for a period not exceeding ten years." 

I am inclined to the opinion that the power of a municipality to purchase electric 
current is as broad as is its power to lease the electric light plant and equipment of 
any person, firm, company or municipality, and that the authority of the municipality 
to purchase such current for the purposes designated in the statute is clearly not 
limited to purchases from persons or concerns producing such commodity in the 
municipality. The exercise by a municipality of its right to purchase electric cur­
rent from a person, firm or company producing the same at some point distant 
from the municipality results, of course, in the necessity of erecting or constructing 
poles, wires or conduits for the purpose of carrying the electricity from the plant 
to the municipality purchasing the same. The question, then, is, May such a munic­
ipality in the purchase of electric current pursuant to the authority given it in sec­
tion 3809, construct the necessary poles and wires needed for the purpose of con­
veying the current? There is nothing in the provisions of section 3809, before 
noted, which expresses any legislative intention with respect to this question. 

In reference to this question, I note that section 3995, General Code, provides, 
among other things, that for the purpose of erecting and maintaining poles whereon 
to attach wires to carry and transmit electricity, a municipal corporation may enter 
upon private land and appropriate so much thereof as may be necessary for erecting 
such poles and wires, while section 3996 provides that a municipal corporation, by 
agreement with the county commissioners, township trustees and the council of 
municipal corporations, may erect such poles and wires for the purpose of trans­
mitting electricity along public roads and streets. 

The clear implication from these provisions is that a municipal corporation 
may condemn, or by agreement with other public authorities, otherwise secure a 
right of way "for a line of poles and wires for transmitting electricity outside of 
its corporate limits. Section 3995, General Code, is so phrased that it is at least 
not clear that the power to secure a right of way for a line of poles and wires is 
dependent upon the existence of a municipal light plant outside of the corporate 
limits. In fact the contrary inference is more readily afforded by its language. It 
being clear that the general rule, that a municipal corporation may not exercise 
its powers outside of its own boundaries, is at least relaxed to some extent by 
the express provisions of law just referred to, it is pertinent to inquire as to the 
extent to which the rule is done away with. Surely if a municipality has the power 
to appropriate land for the purpose of erecting poles and wires and transmitting 
electricity, it must have, by inference, the power to construct such a line of poles 
and wires for the purpose of transmitting electricity outside of the corporate limits. 
So also if the power to appropriate for this purpose is dependent upon the existence 
of a municipally owned plant outside of the corporate limits, the power to con­
struct a line of poles and wires cannot be held to be so dependent, if the construc­
tion of poles and wires as an activity of the municipal corporation can be justified 
in pursuance of any other municipal purpose than the operation of a municipal 
electric light plant. 
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Xow, it is clear from section 3R09, General Code, above quoted, that municipal 
corporations have the power to purchase electric current for certain purposes. If 
the municipality may purcha~e electric current as such, then it must necessarily 
follow that the corporation may provide it~elf with means of transmitting th:;~t 

current, which can only he trammitted hy means of wires and conduits. 
The situation, then, is this, the corpor-ation has the incidental power to erect 

poles and wires for the purpose of transmitting electricity purchased by it, and to 
be furnished for light, heat or power to the municipality. The municipality has 
also the power to appropriate a right of way for a line of poles and wires outside 
of the corporate limits. There is no limitation, implied or otherwise, upon the 
power to purchase electricity with respect to the place at which delivery shall be 
made. Under all these facts, then, the power to construct poles and wires outside 
of the corporate limits, for the purpose of receiving electric current purchased out­
side of a municipality seems clearly to follow. 

I am, therefore, of the opinion that power to go outside of a municipality in 
order to purchase current and construct a line of poles and wires for such purpose 
exists. That being the case, bonds may be issued under sections 3939 et seq., Gen­
eral Code, to secure funds with which to make the improvement. The fact that 
the village in question proposes to ·purchase the current at a point nine miles from 
its corporate limits and to construct a line of poles and wires of that length is not 
material as affecting the mere question of naked power. A power of this sort may 
not, as against the objection of taxpayers or other persons in interest, be arbitrarily 
or unreasonably exercised. Schneider vs. ::\Ienasha, 118 Wis., 298. 

So that in the case which you present, other facts not apparent from your letter 
might exist, which would render the proposed action so unreasonable as that it 
might be restrained by action of a court of competent jurisdiction. Upon this 
question 1 do not pass for lack of sufficient facts. But as to the question of power 
I am satisfied that the conclusion as I have expressed it is the correct one. 

This conclusion is, however, based upon the assumption that a contract has 
been, or prior to the issuance of bonds, will be made, for the purchase of the current 
in question. 

1388. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

APPLICATIOX OF SECTIOX 1008, GEKERAL CODE, REGULATIKG 
HOURS OF LABOR FOR \VO~IEN. 

Section 1008, General Code, regulating the hours of labor for women, does not 
af>Ply to persons doing office work for factories, works/zips, millinery and dress­
making establishments, restaurauts and mercantile establishme11ts. 

CoLUMBUS, 0Hro, January 8, 1915. 

The Industrial Commission of Olzio, Colttmbus, Olzio. 

GENTLEMEN :-Under date of December 31, 1914, you submit the following in­
quiry: 

"Will you kindly advise this commission whether or not section 1008 of 
the General Code regulating the hours of labor of women, applies to per­
sons doing office work in connection with the class of establishments enum­
erated therein?" 
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The pertinent language of section 1008, as amended 103 0. L., 556, reads thus: 

"Females over eighteen years of age shall not be employed or permitted 
or suffered to work in or in connection with any factory, workshop, tele­
phone or telegraph office, millinery, or dressmaking establishment, restaurant 
or in the distributing or transmission of messages or in any mercantile es­
tablishment located in any city, more than ten hours in any one day, or 
more than fifty-four hours in any one week * * *." 

In view of the fact that this language expressly enumerates telephone or tele­
graph offices, one would infer that there was no intention on the part of the general 
assembly to include offices of any other character, although the words "in connec­
tion with" would· ordinarily be broad enough to comprehend any character of work 
which had connection with a factory or workshop and other establishments in said 
section. 

It will be noted, however, that the quoted lan"guage is not used with reference 
to the business of the employer as a whole, but rather to a particular establish­
ment, and I do not believe that the ordinary office work done for the owner of 
such establishment can be said to have been in connection .with the factory under 
the language of this statute. It more particularly deals with the business of the 
manufacturer or owner of the establishment, and really has more direct connection 
with that part of the manufacturer's operations which deal with matters not di­
rectly pertaining to the factory, etc. It seems to me that it is the object of the 
statute' to cover those who were engaged as operatives or in a similar capacity, 
rather than to those who were doing merely clerical work. 

Therefore, I am of the opinion that the statute should not be applied to those 
who are doing office work for the establishmer!ts named in said section, with the 
exception, of course, of telephone or telegraph offices. 

1389. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

LOT OWNER CAN ONLY BE ASSESSED FOR ACTUAL FOOT FRONTAGE 
ABUTTING ON IMPROVEMENT. 

A lot owner can only be assessed for actual foot frontage abutting on such im­
provement and no assessment can be levied for a portion of the improvement abutting 
up~m land leased from the state either against the state or the lessee. 

CoLUMBUS, OHIO, January 8, 1915. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 

DEAR SIR :-I have your letter of December 21, 1914, as follows: 
"H. B. Carver is the owner of lot No. 157, in this city. His lot abuts on 

Oxford street and the engineer claims that it is 93 feet, and therefore 
liable for assessment on the street for that distance. 

"Mr. Carver insists that he is assessed for a portion if not all the land 
owned by the state which he holds under lease from the state executed to 
him July 9, 1909. Map attached gives further details. 

"Is Mr. Carver liable for assessments for improvements as the lessee?" 



ATTORXEY GEXER.\L. 

It appears from the facts presented, that the lot owned by :.Ir. Carver is wider 
a distance back from the improvement than where it abuts thereon. The claim is 
made by the owner that he should only be assessed for the actual frontage, while 
on the other hand it is claimed that he should be assessed to a point on the im­
provement where a line at right angles thereto and extending away from it, would 
intersect his property, which would increase this assessment ana charge him with 
the cost of the improvement where it actually abuts on property owned by the 
state, at least to the lot owner. 

In reply to your letter, it is my opinion that :.I'r. Carver can only be assessed 
for his acutal foot frontage on the improvement and that no assessment can be 
levied for that portion of the improvement abutting upon the land leased from 
the state, either against the state or against :.1 r. Carver, the lessee. 

1390. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TUITION OF PUPILS ATTENDIXG DISTRICT SCHOOL-APPORTI0~-
1IENT OF DISTANCE. 

Where a pupil lives less than one and one-half miles from the school house· of 
thp district wherein such pupil lives, there. is 1:0 liability on the part of the board 
of education of such district to pay the tuition of pupils attending school in another 
adjoining district, in the absence of any agreement to pay such tuition in accordance 
with section 7734, Genera( Code. In the absence of any contract for the payment of 
tuition, the father of such child may be held for a reasonable amount in payment of 
such tuition. 

The distance between the home of the pupil and the school house of the dis­
trict wherein such pupil resides, should be determined by the 11earest route from 
sttch home to such school house as determined by seciion 7735, G. C. 

CoLuMBUS, 0Hro, January 8, 1915. 

HoN. T. B. JARVIS, Prosecuting Attorney, MaHSjield, Ohio. 

DEAR SIR :-Under date of December 10, 1914, you submitted a request for an 
opinion thereon, as follows: 

"Since I was elected prosecuting attorney at the recent election, I have 
been asked some questions which will have to be answered very soon in my 
administration, and since you are authority recognized everywhere, I want 
to ask your opinion concerning section 7735 of the General Code. 

"This condition arises in one of our school districts. The pupil is at­
tending a village school in a grade below high school from an adjoining 
district, and said pupil resides less than one and one-half miles from her 
district school house, no agreement ha\·ing been made either by the school 
board of her district, nor with her parent with the school board where she is 
now attending for the payment of tuition. Can the father of the child be 
held for tuition up until the present time, if no demand has been made upon 
him or contract had with him for the payment of said tuition? 

"The distance measured from the residence of the child to the school 
house of the district in which she lives is in this manner: From the house 
to the public road down a lane to the east of the house striking the public 
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road at that point makes it 1§;8 miles, while following the same lane which 
continues to run west from the house and then to the north, the lane open 
at both ends, and striking the public road at this place, makes it l:ji miles 
to the school house in the district in which she lives, and according to the 
58 0. S., page 390, I would like to have your opinion according to which 
route-from which end of the lane the child should approach the public high­
way-the one going farthest way around or the one nearest the school house 
in measuring the distance. 

"For thirty years heretofore the scholars have used the nearest lane, 
which is equally open and susceptible to travel as the other part of the lane 
which is the farthest from the school house. The lane in question from one 
end to the other goes through the farm owned by the landlord where the 
tenant resides and the only way to the public road is either going east from 
the house or west from the house. Going east is the farther distance and 
west is the nearest distance. 

"Can the parent say by going east he is, therefore, more than one and 
one-half miles from the school house, or should he be expected under the 
law to go the nearest route to the school house with equal facility? I 
should like an early reply, if you please." 

Section 7735 of the General Code, provides as follows: 

"When pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may 
attend a nearer school in the same district, or if there be none nearer 
therein, then the nearest school in another school district, in all grades below 
the high school. In such cases the board of education of the district in 
which they reside must pay the tuition of ~uch pupils without an agreement 
to that effect. But a board of education shall not collect tuition for 
such attendance until after notice thereof has been given to the board of 
education of the district where the pupils reside. Nothing herein shall re­
quire the consent of the board of education o\ the district where the pupils 
reside to such attendance." 

When a pupil lives more than one and one-half miles from the public school in 
the district where they reside, they may attend a nearer school in the same dis­
trict, or, if there be none nearer therein, then the nearest school in another school 
district, in all grades below the high school. In such cases the board of education 
of the residence district must pay the tuition of such pupils, provided the other pro­
visions of the section are complied with as to notice, etc. 

In the first question you state that the pupil lives less than one and one-half 
miles from the district school house, therefore there is clearly no liability on the 
part of the board of education of the residence district to pay such tuition 
under the circumstances you state, there also being an absence of any provision on 
the part of such residence board of education to pay such tuition by contract, in ac­
cordance with section 7734, which provides in effect that the board of any district 
may contract with the board of another district for the admission of pupils into any 
school in such other district, on terms agreed to by such boards. Since no liability 
for such tuition attaches to the board of education of a residence district of a 
pupil, the question arises as to whether or not the father of the child can be held 
for the tuition up until the present time, even though no demand has been made 
upon him or contract had with him for the payment of such tuition. There is no 
statutory provision requiring a demand to be made upon a parent for the payment 
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of the tuition of such parent's child, when attending a school other than the one in 
which such child resides, nor is there any pwvi;,ion by statute, requiring that a 
contract should be made for the payment of such tuition. I am of the opinion that 
in the absence of any contract, thcrdore, that the father of such child can be held 
for the tuition thereof, up to the prtscnt time, so long as the amount of such tuition 
is reasonable. 

In answer to your second question, the court in the case of Board of Education 
vs. Board of Education, 58 0. S., 390, in comtruing said section 7735 of the Gen­
eral Code, formerly section 4022a, Revised Statutes, says: 

"The legislation provides for the convenience of children in attending 
school, and the distance is to be taken as they travel along the most direct 
public highway from the school house to the nearest portion of the curtilage 
of their residence." 

Applying this decision of the court to the circumstances set forth in your second 
question, I am of the opinion, therefore, in answer to the same, ttat such parent 
should be expected under the law, to send his children to such school by the nearest 
route to the school house. 

1391. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE-JURISDICTIO~ OVER PUBLIC 
UTILITIES. 

The director of public service of a city has· the sanze power as to a municipal 
public utility as it has in regard to public utilities privately ouned and operated. 

CoLUMBus, OHIO, January 8, 1915. 

The Bureau of Inspection a11d Super·uisioll of Public Offices, Columbus, Ohio. 

GF.:-;TLEME.:-;- :-I have your letter of DecemLer 18, 1914, in which you inquire: 

''Has the director of public service in cities the authority to require 
that all services be metered and that the cost of the meters be paid by the 
consumer? 

"If the consumer refuses to pay for meter, and the director installs 
same, may he, by order on his journal, and under the authority of Hutchins 
vs. City of Cleveland (9 C. C. N. S., 229), make an additional charge against 
said c-onsumer for maintenance of meter, or for meter service?" 

To my mind, the case you cite answers your question in the affirmative. The 
second paragraph (Jf the syllabus in that case, reads: 

"The power tfl assess and collect water rents in cities is vested in the 
directors of public service, and the manner i1: which they exercise this power 
is not subject to the control of the city council." 
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This case found in 10 C. C. (n. s.) 226 was affirmed without opinion in 79 0. S., 
478. It cannot be thought that utilities owned by a city are subject to any different 
rules or more greatly restricted in powers than are those privately owned, and 
whatever may be done as to them in order to secure payment for service, may be 
done by a public service utility owned by a city. 

This, I think, answers your question as to charging for the maintenance and 
repair of the meter and for meter services, without going into a dis.cussion of the 
power of the director of public service. I do not believe that the directors of public 
service in cities are required to meter all services furnished, but it is naturally the 
easiest and best method of coming to a settlement with the consumers. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 
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