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OPINION NO. 73-089 

Syllabus: 

Prosecuting attorneys no not have the authoritv to institute 
actions under ~.c. 1345.07 to enforce the l"'ons\l:'er ~al~s ~ractices 
Act. 

To: Stephen M. Gabalac, Summit County Pros. Atty., Akron, Ohio 
By: William J. Brown, Attorney General, September 7, 1973 

I have before !"'le vour reauest for rv or.,inion \·.•hich asl:s 
"'i!'iether nrosecutin~ attorneys haVA the ahility to institute and 
nrosecute actions for violations of the <'nnsuner "ales "ractices 
!\ct un~er eection 1345,07 of the l"\~io ~<>'7ised Coc"e,'· !!.C. 
1345.07 authorizes the .!'ttornev ~eneral to brinq civil actions 
to enforce the !"'"nsll."'.er "ales Practices ."ct. '"'~I"'. U45.07 ,:,ro­
vides in nertinent rart, 

(J\) The attorney qeneral r,ay, and in consu."".er 
transaction cases referre~ to ~im hy the 0irector 
of CO!""~erce, shall· 

(1) P.rinr, an action to obtain a ~eclarator" 
jungr,ent that an ~ct or Practice violates section 
11~s.n2 or 1345,03 of the nP.vise0 r~ae, or to en­
join a stinnlier who is violatin~ or threateriin(T to 
violiite suc!i sections. nn r·otion of the attornev 
CTP.nert1l, or on i tci own riotion .• the court Y"a" l.!'"'f'OSe 
~aTtv of not riore than five thousana ~ollars for 
each dav of ,,iolation of a te-norarv or nerri\nent 
injunction issu~,, un~er this 1:Jection. 
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(2) PrinCT c> class action uni:'ler rivil '"'1•le 
;, ~, * * * 

* * * * * * * * * 
(~) 0'"' ~otion of thP. attornev aeneral anc 


"i t'1out bc,n~ 1 in the c,ttornev r"Teneral IS action 

un~er thiq section, tne court ray rake an~ro­

~ri?tft or~ers, * * *. 


(C) .\ny noneys or nrooertv recoverer :,~, the 

ettorney aeneral in an action under this section 

0 not na1,1 to cons1rers shall !>ecor.e unclaire~ 

fp.nr's 1. * * * 


("') ''r, actinn Mav he brought !w the ?ttornev 

~·eneral unc'ler thie section to recover for i:! t:r.11ns­

act1on rior"! thr1n tno yec>rn after the occurr~ncP of 

r1 violation. 


(~) If a court c1etermines that orovision ~,as 

hP.en !"1a~e for reirn"urseMent or other annro!"ri;ote 

corrective action, insofar as nracticahle, •·i th 

resnect to all constl!"'ers fa~agec bv a viola~ion, 

or in any other ar~ropriate case, t~e attornev 

eneral, 11i th court a"nroval, ,..,ay tern1nate en­
1orcerent nroceeaings brought hv hi~ uron accent­


ance of an assurance. * * * (:.ri~hasis acae~.) 


I 
In ry oninion, analysis of the lani:ma~r> of "l.C. D~5.07 

clearlv evicences the intention of thP. r,eneral ... -ser-l:>ly to qrr1nt 
onlv to the "ttornev General the aut~oritv to brina an action for 
vioiation of the ronsurer ~ales ~ractices" 'ct. 

The statute~, sche~e for governnental enforceMent of t~e 
Cons\J!"'er ~?les ,..,ractices •ct rakes reference onlv to civil r1ctin!ls 
hrought by the ',ttorney r.("neral. "nlv the .~ttonev r.i>n~rfll ana i:'.e 
·'irector of the t"er,art,.,ent of cor,r,erce ?.re ,1 i-::ec.. ,,,-~ hv - .r·. 1345. I)~ 

to bring violations of t!--.e C'onsu~E:r "?.les Pr;,cti<"'es 'ct to t 11e 
attention o: t!ie arrencies having supcrvisorv autl-toritv nver such 
suppliers. :i:r. ar'~ition to the e~;clusive re~er"Jnces to the .. ttor,,e,, 
Gene::-al in the governr·ental enforcer-<>r.t nr.ovision!'l of: ,... . r, J. 3,15. "'7, 
the nrovisions creatinq nrivate ri~hts of r1ctions in~.~. 13~5.1)9 
anr. l3L15 .1() refer to qovernriental enforcerent onlv 1-,, t'le .. ':tome" 
General. · 

If t~e C',eneral 'i:;ser-Mlv hat" intendea that co11nt" l"rosecutors 
r1lc;o have the authority to hrino civil actions 1.l!'"er <::ection 11 '15."7 
of thE> ".ct, t'ien it COUlc'I very easily have grant~,' tli.is aPthoritv 
.,.,.:nress 1 v. ':"he ("l'fmeral n11e of s tatutorv constr11ctio" ..,rovii'es 
that when a statute ~irects a thing to he r'one in a snecifien l"'anner, 
it ri~v not be done hv other neans or in a oifferent ,anner. ~~e 
Cincinnati v. 0.oettin('!er, 105 i")l-\io ~t. 145, 137 ··,'":. ~ (l'l22):7 eath 
v. Licking C'o. ';ecrional :'lirport ... t!th., 16 ')!·io ''isc. i;o, 237 · .r:--­
2d 173 (C.r>. l<:67), 

Cornarison of the r.onsUJ"'.er ~c0.!es "ractices ''\ct 11ith two ot11cr 
statuton• sche,..es for cons1.1rer .,rotection in~icatos th?t •·•h,,.re the 
(':cneral '\sse~:,1y intends for countv T'lrosecutors to institute cm1rt 
~ctions, s11.ch authority has heen exr>ressly nrovi'P-··. ".C. 2"11.42, 
~ea li!lr- 1·ri th fraudulent cH~vertisin~, orovices: 
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..henever a prosecuting ~ttorne* N!lieves 

fror evi~ence satisfactorv to hir tat anv ner­

~on, fir'"', COI"')()ration, or association, or a~ent 

or e...,,..,loyee thereof, llas rer,eatec"ly engaqe0 i., 

any act or nr?.ct:ice ..,rohihitec! by section 2'111. Al 

of the :"cvisP.rl rone, 1-\e rnav brine! an /!Ction in 

t'1e naMP anc' on heli.alf of thP state, against •rnch 

person, fir,, cornoration, or associ?tion, or aqent 

or e,nloye~ thereof, to enjoin l"erranentlv 

st,ch nerson, fir"', corooration, or associatio~, 

or aqent or e~loyPe therP-of, fro~ contint~inc, 

!':Uch actc; or nrc'tctices, Tn saif action, nnt:,., 

? ~earinn on the ~erits, an orfer or a jur~·ent 

"c." "e enterl"'rl a•·•?.rc'in('T th~ :,:-elicf. annlie,, "or 

er c;o "'1\Ch tl-\ereoi' as t.'1e court f:iniis nroner. 

(:'r':-':".r:sis arl.der1,) 

:.,r., ~25.59, Ac2.lin,:r •:•ith nre,...ackino of fruits <'!'!'' VP.~e<;?l--les at 

t,1c retail store lev~l, nrovi•'es· 


'"''1e "ttorney general, r,rosecutin-:; attornev 

or citv attorney to whor the r"l.rector of ac:rri­

culture renorts any violation of section 925,51 

to 925,6(), incl'lsive, of. the "~visec1 :·~te, <ihc'll 

cause onnro'!'"lriate nroceer~inos to r.e insti tnter' 

in ti1e nrooer court "i t!1011t · r'elc>V ~nr1 to }'le nrosc­

cutec in t'.w Ma.nne~ renuirec" ,,,, law, rrorti ':.i.catei:: 

of ins..,ection issuec". t>v licensee inspectors of the 

('enr1rt"ent of' ar-riculti:,re are nri•·a facie evir.1encP. 

of t~n facts containe~ therei~ in any of sair co~rts. 

C;.-.-,!1asis ar'l.-'p.~,) 

C"'.o'"'parinc, T".• c. 1345.07 uith t~e enforcenent sche,.,es in'"!.'.', 2911.~2 
one" 9 2 5. 5", it is clear t."le General .11.Rse,.,blv estahlishec' a centrali~e:• 
nrocec"ure for qovernr'ental enforce~ent of the r~nsurer rales nractices 
"ct, •:•herea:; -:c. 2911.~2 and 925.5'1 establishe<'l necentralizerl anr 
'"'nlti-level, enforcerent scher0es . 

.'\nalvsis of the statutor" nowers ant:! dutieR of t~e orosecutina 

attorneys anc the ~~torney ~-eneral sunuorts ry construction of"·"· 

13&,,n.7. ".• c. 309,08, !"escrihinc, the aeneral no•.·rP.rs anr' duties of 

the orosecutin9 attorney, nrovif~s· 


"'he orosec11tinc, attornev rav in<Tuire ir,.to 

t!1e cor· ission of cri~-es within the countv c.nc" 

shall n:::-osecute, on hehal f. of the state, all 

co!"'olaints, suits, controversies in which 

the state is a nartv anr snch other snits, 

~atters, c>nr'I controversies as he is require~ 

to T"rOsecute t:ri thin or outside the County, 

in t 11e nrobate court, court of cor.rion Plean, 

.:>n,~ court o:f' appeals, :r:n conjunction ,-•ith 

t11e attornev general, snch .,,rosecuting at ­

tornev s~all nrosecute cases arisinq in his 

county in the su..,rere court. I~ everv case 

of conviction, hi> shall forth~•ith cause execu·· 

tion to he issue('! for the fine an0. co'3ts, or 

costs only, as the case ~ay he, anr he shall 

faithfully urqe the collection until it is 

effectP.r or foun,1 to be i,:-,.oracticahle to col­

lect, anr shrll forth1·ii th ..,a" to the countv 

treasurer all ~onies ~elonging to the ~tate 

or county w:1ich core into his "°i:;session. 
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~',us, ~.C'. '309,08 e1.1.thori~es rirosec11ting att,.,rnevs t.o 1":'0sec•,t<'> 
crininal actions within t'.eir jurisriction. · ot'1i~~ i~ ~.r. 1 09.~~ 
nur'1orts to ant'1ori~e l"'rosi-,cutors to institt,te C"i,,il actions i". ths 
nc1,..,e of the st,:,te wiiere such ,n,th,.,ritv has l··ef!n confcrn=,r'I 1.1"on c;o"'e 
nther ,.,,1hlic otfici'll. Tt has heen settler law il" "hio t 11 at cihsent a 
snecific statute a1.1thorizinn a nrosecutinn attor:1~v to inc;titute sue'· 
"'· civil action, '10 has no sue!·, ciuthori t". 

•n "tate e:· rPJ.. "'ch,.artz "• "u:isteiri, ~ f'l'•in r J'."'. "'"", 
" ri',io ~. "cc. ~~·c<x), clff'r, 3'\ '', 7 .r. 275 (~un, rt. lf11l1), t-.'.e 
ccii!'t '.1eJ.r1 t:'1~t Phere r·one•,- is illeC'Tallv fra•m 4=ro"' t".e county 
tr,.:!asury, the nrosecuting attorney ,:,as not authori7.e~· in the absence 
0f ~ snecific statute authorizinn hi,., to ro so, t0 ~rin~ A civil 
,:,.ct ion in t~,I') na:"P. of t:1c "t?.te to recover such -·one?. '!'',e court 
fu!'ther st;,ter that t:18 '..,oarr of co1.1.T1ty cor-.r·isnioners, t',.-, financic1l 
re!"lresentati• 10s of t":e count•1, is t'.1e onlv :-.odv • ·'1ic', :-.a!' the au· 
thoritv to s11e fnr a:1r r'2cover ell suns of rionev r'lu0 thC' countv un 
less a· stat•Jte sneci i'icc.llv :i.-inc,c;es that dut,• urnn, or rTi ves t'vt 
riqht to, Sr'.l"e ot'1er of?icer or ...,erson. 

'."'.,e "1r stein court c3·,e to this conc!.usion not•·•i+:11Rtanrinr. a 
s'"'ccific statutor, or;,nt of i"llth.oritv to t:'1e coi·'it'J ,...rosecutor to 
'"'I'e"ent t 11c "'isar:ir,licc1.tion of countv- f•m~s (:'l.• '", l?.77), ir ar'<'ition 
to t!1e nrosecutor' s crrmeral qrant of a•.1thori tv ;_., thP. st<"tutorv SPC':ion 
r'lef"ining r.is ~nties (1.'", 1273, ··'.1ic', i<1 th!'! ;,rececesso, ·, . .r·. -,'l","", 
,,noter1 ahov<'!) , 

·-·-e -:-,lf"<::t"'i, rationale i<:: a~nlic?!-ile to t 11c C't1estion t"?.t vn11 
''"VC' "OSed "i t'1 r:-!CTc.rd to c1ut~1ori tv of coPntv n".'ns.-.r"tors to hrinr 
civil actions tmfler ":,r., 13~5, r:17, . "'1:e OP.:1ernl '"'C'''P!:'~ of t".e crmnt" 
'"'rosecvtors un~er ,.". 3nn,0~ ~v~t ~e rea~ in lirht of gnpcif"ic ,..~?~U 
tory .=rnt'•oritv rTi,,en to otlier officials. ",r. 1:vs.117 rTi"('o:; Fmf"nrce 
!'lent authoritv only t.o the ~1:torne~, r~neral anr1 not t•,p cot1ntv ..,roS('· 
cuter. 

!n ccnclus ion, unon e,'.a"'in? tion of the ?":io,,e ci ter' f'Pctinns of 

the ~~vise~ "ode an<' rertinent ju~ici2l fecisions, T ronclu~e t~~t: 

\·.'here sneci ':ic statutor" aut~ori tv to hri!'lcr ci vi,_ actions to enforce 

a sta.te la~, is ("'rantet solel:• tc the : ;:torney r,eneral, t!1e count" 

..,ro':lecutors c>o not 11ave t'•e nm,er or -1uthorit•, to i"'stit•~te ci"il 

:octions to enforce suc:1 ? la•·. 


Therefore, in specific ans,•er to your cruestion, it is ,...,, 

opinion an~ you are so a~vise~, that nrosecutina attornevs ro 

not have the authority to institute nctions un"'er ·,.~. 13"5,'17 

to enforce the ~onsu.r·er c?les Practices 'rt. 
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