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OPINION NO. 73-089

Syllabus:

Prosecuting attornevs do not have the authoritv to institpte
actions under ™.C. 1345.07 to enforce the "onsurer “ales Tractices
Act.

To: Stephen M. Gabalac, Surnmit County Pros. Atty., Akron, Ohio
By: Williom J. Brown, Attorney General, September 7, 1973

I have before me vour reauest for rv ominion vhich asks
“whether nrosecuting attorneys have the ahilitv to institute and
nrosecute actions for violations of the Consumer “ales "ractices
Act under Section 1345,07 of the Nhio Revised Code.” Tn.C,
1345,07 authorizes the 2ttorney Ceneral to bring civil actions
to enforce the "nnsurer “ales Practices “ct., ™., 1345,07 nro-
vides in nertinent part:

A) The attorney general may, and in consumer
transaction cases referred to him hy the cirector
of cormerce, shall-

(1) Princ an action to obtain a declaratorr
judcgrent that an act or practice violates section
1345,12 or 1345.03 of the Tavised Ccde, or to en-
join a sunnlier vho is violating or threateninc to
violate such sections. 0On rotion of the attornev
ceneral, or on its own motion, the court Fav irrose
a »menaltv of not rore than five thousand dollars for
each dav of violation of a te—norarv or nerranent
injunction issue under this section.
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(2) Prino a class action under rivil "nle
23, * & &
232, .

* & % * & % * * &

(") 0O~ =otion of the attornev aeneral and
**ithout bond, in the attormev reneral’s action
un-‘er this section, the court ray rake annro-
nriate orders, * * *,

(C) 2ny moneys or nroverty recovered v the
attorney aeneral in an action under this section
°not nais to consurers shall hecore unclaired
funfisl, * % *

(") Yo actinn mav “e brought bv the attornev
c¢eneral under thie section to recover for a trans-
ey et
action nore than tv'o vears after the occurrznce of
a violation.

(7) If a court determines that provision has
heen made for reimhurserment or other annrorriate
corrective action, insofar as nracticahle, *-ith
resrnect to all consurers caraged bv a viclation,
or in any other appropriate case, the attornev

eneral, with court armnroval, ~ay termninate en-
%orcerent nroceedings hrought bv hin upon accent-
ance of an assurance, * * * (I'mrhasis acdes.)

In ry orinion, analysis of the lanquace of Q.C.’1345.07
clearlv evidences the intention of the General “-serbly to agrant
only to the “ttornev General the authority to brinc an action for
violation of the "onsurer fales Tractices “ct,

The statutorv schere for governmental enforcerent of the
Consurer "ales Practices "ct rakes reference onlv to civil actions
brought by the “ttornev Ceneral. Mnlv the *ttornev feneral and the
“irector of the femartment of correrce are direc+e? hv = .7, 1345.12
to bhring violations of the Consu—er “ales Practices “ct to the
attention of the acencies having supervisorv authoritv over such
supnrliers. Tr afdition to the exclusive references to the “ttormev
General in the governrental enforcerernt rrovisions of T.C. 1345,77,
the nrovisions creating nrivate richts of actions in ".7. 1345,n9
and 1345.10 refer to governrmental enforcerent onlv kv the “+tornev
General.

If the General “sserblv had intended that countv nrosecutors
also have the authority to bhrinc civil actions ur”er %ection 145,17
of the “ct, tken it could verv easily have grant~” this avthoritv
exnpresslv., The ceneral rule of statutorv constrnctior nrovides
that when a statute firects a thinc to he “one in a snecified ranner,
it may not be done hv other neans or in a different ranner. Cfee
Cincinnati v, ®oettincer, 105 "hio “t, 145, 137 ",%. ¢ (1922): "eath
v. Licking Co. “eqional *irport uth., 16 "Mio "‘isc., f°, 237 ".LC,
2¢ 1753 (C.p, I9¢e7).

Cormmarison of the Consurer Tales "ractices “ct with two other
statutory scheres for consurer nrotection indicates thet where the
General “sserily intends for countv nrosecutors to institute court
actions, such authority has heen exnresslv nrovi'e”, M.C, 2"11,42,
Aealine with fraudulent advertisinc, provides:
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“henever a prosecuting attorney helieves
fror evidence satisfactorv to hir that any rer-
son, fir~, cornoration, or association, or acent
or emlovee thereof, has reneatedly engage? in
any act or nractice nrohibited by section 2711.41
of the Pevised Code, he mav brinc an action in
the nare and on behalf of the state, acainst such
person, firm, cormoration, or association, or agent
or erployer thereof, to enjoin rerranently
such nerson, firm, corvoration, or associatiorn,
or agent or ermlovee thereof, frorm continuinc
such acts or nractices., Tn said action, uren
2 hearinm on the rerits, an orfer or a judc-ent
rav he entered avardine the relief annlie” €or
or so mich thereof as the court finds nrover,
(Cr-tasis added.)

n.C, 025,59, Aealinm wvith nrermackino of fruits an” vecetatles at
thic retail store level, nrovi‘es-

~he "“ttorney general, nrosecutinc attornev
or citv attorney to whor the cirector of acri-
culture remorts any violation of section 225.51
to 925,60, inclusive, of the "evised “ofe, shall
cause annronriate nroceecinos to he institutes
in the nroper court rithont Felay and to he nrose-~
cuted in the manner reruired “w law, Crrtificates
of insnection issued by licensed insrectors of thre
“enartent of acriculture are nrira facie evidence
of the facts containe” therein in any of saif courts.
(Trnohasis adled,)

Comparinco ™.C. 1345,07 vith the enforcerent scheres in .7, 2911.42
and 925,57, it is clear the General Assembly estahlished a centralize”
nrocedure for governrental enforcerent of the "onsurer fales Practices
Act, vhereas ~.C. 2911.42 anéd 925.59 established decentralized an?
~ulti-level, enforcerent scheres.

Analvsis of the statutorv novers and duties of the orosecutina
attorneys and the “*ttorney General sunvorts ry construction of m.T.
1345,n7., n.C. 302.08, cescrihinc the aeneral nowers anc duties of
the prosecutina attorney, nrovicas:

™he prosecutinc attorney rav incuire into
the cor-ission of crires within the county and
shall nrosecute, on hehalf of the state, all
corolaints, suits, controversies in which
the state is a martv and® such other suits,
ratters, and controversies as he is require”
to rrosecute within or outside the county,
in the nrobate court, court of corron pleas,
an? court of appeals. In conjunction with
the attornev general, such nrosecuting at-
tornev shall nrosecute cases arising in his
county in the sunrere court. In every case
of conviction, he shall forthwith cause execn-
tion to he issued for the fine and costs, or
costs only, as the case ray be, and he shall
faithfully urge the collection until it is
effected or foun? to he irnracticakle to col-
lect, and shall forthwith =»av to the county
treasurer all ronies helonging to the state
or countv waich core into his nossession,
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™us, R.C. 109,08 authori-zes nrospcutlnn attrrnevs to rrosecnute
cririnal actlnns within their ]urlsﬂlctlon. “Tpthing in T,0T 0) AT
nurnorts to aunthorize rrosacutors to institute civil actions in the
nare of the state where such avtheority has leen conferresd umon some
nther mblic official. Tt has heen settled law inr Nhio that ahsent 2
snecific statute authorizina a nrosecuting attorrev to institute such
A civil action, he has no suc authority,

Tn Ctate e:r rel, “chrartz v. "unstein, 4 Nie 0,07, €9,
" ANig T, hac., B840 (1AERY Taff'A, 3N T T, 275 (fun, T, 1R93), the
ceurt el” that vhere renev 1§ illecallv draim from the countv
treasury, the nrosecuting attorney was not authorized in the absence
of a snacific statute authorizinc hir to Ao so, to hrinc a civil
action in t™e nare of the “tate to recover such -oney. The court
further state® that thiz hoard of county corrissiorers, the financial
renresentatives of the countv, is the only hodv tthich has the au-
thoritv to sue for and rzcover 21l suns of monev Aue thc countv un
less a statute swecificallv i-noses that dutv urnn, or cives that
right to, some other officer or nerson.

™he 71 stein court cave to this conclusion notwithstandine a
sracific statutorv arant of authority to t'e covrntv rrosecutor to
rrevent the misannlication of countv funds (R.c. 1277), ir aflition
to the nrosecutor's ceneral arant of authority in the stetutorv section
Aefining kig Auties (R,7, 1273, rich is the nrececessor 2.7, 17 an
miote? ahove),

“-e Turate2is rationale is a—nliceble to the cuvestion that ven
»ave rosed vith roaczrd to authority of corntv nrasaentors to hrine
civil actions under n,n, 1345.07. "The ceneral rovers of the county
rrosecntors under 2,7, 300 98 ryst te read in lichtt of srecific ~+a+n
torv anthoritv civen to other officials. ™,7., 1345,n7 cives enforce
ment authoritv only te the *ttornev feneral and not the countv »rose
cutor.

In conclusion, uron evamination of the ahowve citec sections of
the Pevise” "ode anrf rertinent juricizl fecisions, T ronclude that
where snecific statutorv auvthoritv o hrine civil actions to enforce
a state law is crante solel’ tc the ttornev “eneral, the countv
nrosecutors do not have t'e roirer or Auvthoritv to institnte civil
actions to enforce such 2 lav.,

Therefore, in specific ansvrer to vour cuestion, it is rv
opinion and you are so advised, that prosecutinc attornevs Ao
not have the authority to institute actions unfer ~.C. 1345,n7
to enforce the Consurer “2les Practices “rt.
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