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OPINION NO. 73-021 

Syllabus: 

The board of health of a general health district ~oes not 
have power to require a municipality within its juriftaiction to 
permit tap-in of its sanitary sewers from lots outsi~e the munici·· 
pality but abutting upon the existing sewers. 

To: Nicholas A. Carrera, Greene County Pros. Atty•• Xenia, Ohio 
By: William J. Brown, Attorney General, March 19, 1973 

I have before me your pre~ecessor's request for rrrv opin­
ion, which reads as follows:

The Greene County ~oard of Health is a 
general health district having jurisdiction
throughout ~r.eene County, Ohio. The ~ity of 
Xenia, Ohio, has a building depart111ent and 
has constructed, within its boundaries, a 
sanitary sewer. Immediately outside of the 
~ity lintits of the City of Xenia, private 
construction is under way. Ho part of this 
construction is within the city limits of 
Xenia, Ohio, but the construction abutts the 
existing sanitary sewer of the City of Xenia,
Ohio, 

The nuilding Deoartment of the ~ity of 
Xenia, Ohio, does not exercise its power to 
regulate water closets, privies, cess noels, 
sinks, plumbing and drains. The Greene 
County Board of Health exercises this power 
throughout the county. 

question: May a general health district 
which exercises powers under ~ection 3707,01 
of the Ohio Revised Code require a munic­
ioality to permit tap-in of its sanitary sewers 
when the lots tanning in are outside of the 
111unicipality hut.abutting upon the existing 
sewers? 

The fact situation you describe is a fal'liliar one in Ohio. 
Suburbs often do not want to be annexed to municipalities, but 
want access to municipal utilities, especially sanitary sewers. 
The municipalities refuse to provide utility services unless the 
suburbs agree to annexation. The Ohio Sunrene Court has held 
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that a municipality may properly refuse such services under the 
broad pow~r over its utilities granted by Article "<VIII, Sections 
4 and 6 of the Ohio Constitution. Rection 4 reaas as foll0tfs: 

Any municipality ~ay acquire, construct, 

own, lease and oDerate within or without its 

cornorate limits, any public utility the 

nroduct or service of "'hich is or is to he 

supplied to the Municipality or its inhabi­

tants, and May contract with others tor any

such ~roduct or service. The acouisition of 

any such public utility mav be by condemnation 

or otherwise, and a municipality ~ay acquil'e

thereby the use of, or full title to, the 

property and franchise of any company or per­

son supplying to the municipality or its in­

habitants the service or product of any such 

utility, 

Article XVIII, ~eetion 6, ~rovides authoritv for a ~unicipality 
to sell the surplus product, or service, of its utilities. That 
aMendJnent reads as follows: 

Any municipality, O\'ming or operating a 

public utility for the purpose of surplying

the service or product thereof to the munic­

ipality or its inhabitants, may also sell 

and deliver to others any transportation serv­

ice of such utility and the surplus product

of any other utility in an arnount not exceed­

ing in either case fifty percent of the total 

service or r,roa.uct supplied by such utility

within the Munici~ality, provided that such 

fifty r,ercent limitation shall not apply to 

the sale of water or sewage services. 


A sewer is a utility for ~urrioses of these two constitu­
tional nrovisions, as evi~enced hy the s~ecific mention of 
;, sewage services 11 in Article Y.VIII, Section 6. The first 
branch of the syllabus of Mead-Richer v. Toledo, 114 Ohio J\.pp.
369, 19 Ohio op. 2a 392 (1~61), reads as follows: 

A sewage svsteM acquired, constructed, 

owned and operate~. by a city within its 

cor,:,orate li~its, the service of which is 

to its inhabitants, is a public utility 

w.l. thin the nurview of r.ection 4, Article 

XVIII of the Constitution. 


,:;ee also Colley v. Englewood, 80 Ohio J\np, 540 (1947). 

The Ohio ~upreMe Court has construed these amendments to 
grant broad !)owers to municipalities. In ~tate, ex rel. Indian 
Pills Acres, Inc. v. ~ellogq, 149 Ohio Rt, 461 (1948), the court 
Feld that a rnunicipalfty, absent contract, has full power to 
detemine the terms unon Nhich surplus water will be sold to 
consu~ers outsine the municipality, and ~ay even require an­
neY.ation as a condition of Ruch service. I~. State ex rel. Mccann 
v. Defiance, 167 Ohio St, 313 (1958), the r:-:)urt held in the 
seconrl hranch of the svllahus as follows: 

To the extent that ~ection 743.13, Re­

vised Code, requires a municinality to fur­
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nish Nater to noninhabitants of such munic­

ipal! ty or limits the price which such 

r,unicirality may charge for such water, such 

statute is unconstitutional and void. 


It is true that riunicipalities, under the "home-rule" 
amendment, may enact only such regulations ''as are not in con­
flict with general laws." But that proviso only applies to 
~action 3, and not to r.ections 4 or 6 of nrticle :XVIII, Ohio 
Constitution. In O!')inion no. 1533, Opinions of the Attorney
General for 1952, my predecessor advised in the first branch 
of the syllabus as follows: 

A ~unicipality derives the right to 

acquire, construct and operate any utility,

the product of which is to be suppliec to 

the municipality or its inhabitants, fron 

Section 4 of Article XVIII of the ~onstitu­

tion, ancl the legislature is t·rithout power 

to !moose restrictions and limitations u~on 

that right, 


Ee ree.s,oned as follows: 

Something should be said in refer­

ence to the doctrine of "hol'le rule" for 

municipal!ties as conferred by 11.rticle 

XVIII of the ~onstitution, adopted in 

1912. M1·1ile those sections of that 

article which deal with local government 

are hedgec about with certain powers 

reserved to the ~aneral assembly, there 

are no such reservations in those sec­

tions which deal with the acquisition

and operation by municipalities of nub­

lic utilities. As to these, the rower 

granted by the 18th Amendment is plenary 

and wholly beyond legislative inter­

ference. Dravo Doyle v. nrville, 93 

Ohio St. , 236: Power r.o. v. ~teubenvi lle, 

99 Ohio fit., 421: ~tate ex rel. v. Weiler,

101 Ohio St., 123; Euclid v. CaMp r-,fs_e__ 

Assn., 102 Ohio ~t., 207: Board.of Fduca­

tion v. Columbus, 118 Ohio St,, 295; ?fau 

V:-Cincinnati, 142 Ohio St., 101. ~ 


Thus, !11Unicioality and suburb Must decide the question
of annexation themselves, with no interference by the legis­
lature. See general!~, James W. Parrell, Jr., Municipal
~·ublic Utility Powers, 21 Ohio St. L.J. 390 (19~0), 

Rowever, your question introduces an element not ~resent 
in the cases mentioneCT above'. the state's power to orotect its 
citizens and nrevent disease by abating nuisances and eli~in­
ating health hazards. If municipal control over utilities 
is a bro11d power, so is this power of the state. nne of !11V 

predecessors stated in Opinion No. 4292, 01?inions of the .l\ttor·· 
ney General for 1935, as follows: 

The oower delegated to boar~s of health 

to provide measures.for the protection of the 

public health is very broad. It is practically 

co-extensive with the necessities that mav 
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arise for the purpose indicated. The authority 

for the exercise of such "ower is referable to 

the police power inherent in the state. 


The Supreme Court has had no trouble u~holding the legislature's
regulation of municinal sewers, for health purposes. M:v preaeces­
sor. discussed a leading case, State Board of flealth v, Greenville, 
86 Ohio St. 1 (1912), in Opinion ~o. 7436, Opinions of the 
Attorney General for 1956, as follows'. 

In the Greenville case supra, the issue 

was the constitutionality of a statute au­

thorizing the state hoard of health to force 

a municiPality to install a sewage disnosal 

~lant. The court in sustaining the law said 

at page 30 of the opinion: 

"***'!:'he sanitarv condition exist ­
ing in an one citv of the state is of 
vast 1mnortance to a t e neo~ e o t P. 

state, for if one city is ~ermitte~ to 
maintain unsanitarv con?i.itions that will 
hreed contagious and infectious diseases, 
its business and social relation with all 
otfier parts of the state will necessarilv 
e~pose other citizens to the sa!'\e diseases. 
TTitfi tfie wisnoJ!l or folly of witfiholdin~ 
from the local authorities final oiscre·· 
tion over thP.SA ~atters, we are not con­
cerned. It is bevond question the right
of the ~eneral asser.mly to do so, ann.the 
court need not, and ought not to, inquire
what motives 111oved it in withholding such 
power." (P.mphasis added,) 

The powers of district boards of health e~­
anate froM the state in like manner, and are hased 

upon the sarne consideration, viz., the health of 

the people of the state.*** 


R,C, Chapter 6117 is an extensive regulation of all the 
snnitary sewers in the state. I Must conclude, then, that the 
constitutional issue is not dispositive of your question. The 
legislature has the power to regulate a municipality's use of 
its sewers, despite ~ections 4 and 6 of Article XVIII; hecause 
of the inherent Pm~er of the state to protect the health of its 
citizens. The ret:1.aining question, then, is whether it has exer­
cised this power in such a way as to enable a hoard of health to 
r.iake the order which your question conterir,lates, 

~oards of health are, of course, creatures of statute, and 
therefore have only such powers as are expressly granted by 
statute, or necessarily ir,plied by those powers. ':!'heir po,·1er 
to prevent, remove, and abate nuisances is granted by R.C. 3707,01, 
3709,21, and 3709.22, which read as followsi 

R.C. 3707,01 

The board of health of a city or general

health district shall abate and rerove all nui­

sances within its jurisdiction. It ~ay, by 

order, compel the owners, agents, assignees, 

occu~ants, or tenants of any lot, ~roperty, 
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buildinq, or structure to abate and rel"IOve 
any nuisance therein, and prosecute such per­
sons for neglect or refusal to obev such or~ers. 
~xcept in cities having a buildin~ department, 
or otherwise exercising the power to regulate 
the erection of buildings, the board may re~u­
late the location, construction, and repair of 
water closets, privies, cesspools, sinks, 
plumbing, and nrains. In cities having such 
nepartments or exercising such power, the legis­
lative authority, by ordinance, shall prescribe 
such rules and regulations as are anprove~ by 
the board and shall provide for their enforce­
ment. 

* * * * * * * * *

T'!hen a building, erection,,excavation, 
premises, business, pursuit, matter, or thing, 
or the sewage, drainage, plumbing, or ventila­
tion thereof is, in the opinion of the board, 
in a condition danaerous to life or health, 
and when a building or structure is occupiec. 
or rented for living or business purposes and 
sanitary nlulllbing and sewage are feasihle and 
necessary, hut neqlected or refuse~, the board 
~ay declare it a public nuisance and order it 
to be removed, abated, suspended, altere~.• or 
otherwise irnproven or purified by the owner, 
agent, or other person having control thereof 
or responsible for such condition, and rnay 
nrosecute him for the refusal or neqlect to 
obey such order. The board may, by its of­
ficers and em~loyees, rewove, abate, suspen~, 
alter, or otherwise improve or purify such 
nuisance and certify the costs and expense
thereof to the county auditor, to be assessed 
against the property and thereby rade a lien 
ur.,on it and collected as other taxes. 

R.C, 3709,21 

The board of health of a qeneral health 
district May make such 'orders and regulations 
as are necessary for its own government, for 
the public health, the prevention or restric­
tion of disP.ase, ana the prevention, abaten,ent, 
or suppression of nuisances. 

* * * * * * * * * 

R.C. 3709.22 

Each board of health of a city or gen­
eral health district*** may also provide
for the inRnection and abatewent of nuisances 
dangerous to public health or comfort, and 
may take such steps as are necessary to ~ro­
tect the public health and tv prevent disease. 

* * * * * * * * *

E~ch of these r.ections contains a broad grant of power to protect 



OAG 73-021 ATTORNEY GENERAL 2-76 

the public health by abating nuisances. PUt R.C. 3707.0l goes 
on to list two procedures which are aimed at the owner, occupant, 
etc., of a building or nroperty which is creating a health hazard. 
In the question you pose, the potential nuisance is created ny
the housin~ development, not hy the city to 1·•hich the order woulc1. 
have to be directed, It has been held, in ~tate, ex rel. Pansing 
v. Lightner, 32 Ohio l!.P. (n.s.) 376 (1934), that fioards of health 
are not restricted to the two Methods of procedure specified by 
n.c. 3707.01. That decision, however, granted an injunction
directed to the owner of a far~ who was creatin~ a nuisance hy 
feeding large nuanti ties of garbage to his hogs. !'P.nce, it is not 
authority for an order directed to a city which is not creatinq 
a nuisance, but allege<1ly has the means to enable a suburb to 
prevent a nuisance. 

In'Opinion No. 7436, O~inions of the ~ttorney General for 
1956, my predecessor advised that a boarcl of health may direct 
its orders to properties owned by the county or a city situated 
within its jurisdiction, as well as to private individuals and 
co~orations. Pence, the board could order the Municipality 
to abate anv nuisance it created. But MV research has dis­
closed no court decision or Attorney General's Opinion which 
cor,strues the statutory powers of a board of health broadly 
enough to authorize an order of the type your nuestion conte~­
plates. 

In a somewhat analo~ous fact situation, the Ohio ~nnreMe 
Court said in Wetterer v. Bd, of Health, 167 Ohio St. 127 (1947): 

A board of health of a general health 

district has neither exnressed nor implied 

power under Sections 3707,0l, 3708.21 ann 

3709.36, ~evised Code, to enact rules and 

regulations to provide for the licensing 

of plW'lhcrs in such general health district. 


r1unicipalities have ex,,ress statutory authority to license 
plumbers (R.C, 715.27 (C)), and since the legislature had not 
granted such a power to ,:Teneral district hoards of health, -.:he 
court refused to imnly it from their general powers. 167 Ohio 
St. at 138-139. Similarly, in the instant fact situation, munic­
ipalities have full control of their utilities, excent insofar 
as the legislature regulates them to ~rotPct the nuhlic ~ealth. 
~hsent a clear grant of authority to boards of health to reauire 
nunicipalities to dispose of their sur~lus utility services in 
a Particular way, 1 will not i~PlY such a grant. The Supreme 
Court has ruled that a city may require annexation of a subur~ 
as a condition to the furnishing of utility services (State, ex 
rel. Indian Hills Acres, !nc. v. Kelloqq, sunra), ana. there is no 
exoress grant or clear implication of r.,ower!na hoard of health 
to modify this rule under its ,:,ower to ahate n11isances. 

It should be noted that this ruling does not conflict with 
that in Opinion no. 72-0138, Oninions of the Attorney neneral for 
1972, which discussed the power of a hoard of health to reaulate 
"the location, construction, and repair of water closets, privies,
cesspools, sinks, PlUJT1bing, and drains'', pursuant to ~.c. 3707.0J.. 
This list does not include sewers, anc1. is apparentlv concerned 
onlY, with regulation of the erection of buildings. Hence, it 
does not impliec:U~, grant to boards of health any poNers not con­
ferred by the specific authority cliscussed in this n~inion. 

In s;,ecific answer to your question it is my opinion, anc'I 
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vou are so advise<l, that the hoard of health of a general health 
district does not have power to require a nuniciPality within 
its jurisdiction to pemit tap-in of its sanitary sewers froM 
lots outside the municinality hut abutting upon the existing 
sewers. 




