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may, in accordance with R.C. 301.28, use a processor of financial transaction de-
vices to accept money for property sold at a shenff’s sale.

E. Use of a Processor of Financial Transaction Devices to Accept Pay-
ment of the Fee for a License to Carry a Concealed Handgun

Your fifth situation involves the use of a processor of financial transaction
devices to accept payment of the fee for a license to carry a concealed handgun.®* A
person who applies for a license to carry a concealed handgun is required to pay a
fee unless it is waived. R.C. 2923.125; R.C. 2923.1213.

A person pays the fee for a license to carry a concealed handgun in order to
have a county sheriff process his application for the license. Absent the payment of
the fee, if required, a county sheriff may not process the person’s application for a
license to carry a concealed handgun. R.C. 2923.125; R.C. 2923.1213. The fee fora
license to carry a concealed handgun is paid to secure the services of a county
sheriff in processing the person’s application for the license and is a county expense,
as defined in R.C. 301.28(A)(2). Accordingly, a county sheriff, in accordance with
R.C. 301.28, may use a processor of financial transaction devices to accept payment
of the fee for a license to carry a concealed handgun.

F. Use of a Processor of Financial Transaction Devices to Accept Pay-
ment of the Fee for Making a Standard Fingerprint Impression Sheet

The final situation you have presented to us is the use of a processor of
financial transaction devices to accept payment of the fee for making a standard
fingerprint impression sheet. The superintendent of the Bureau of Criminal
Identification and Investigation (BCI&I) shall provide a county sheriff with stan-
dard impression sheets on which fingerprints may be made in accordance with the
fingerprinting system of identification. R.C. 109.58; R.C. 109.572(C)(2); see also

3 For the purpose of this opinion, the phrase ‘‘license to carry a concealed
handgun’’ means any type of license to carry a concealed handgun issued under
RC.2923.125 or R.C. 2923.1218.

14 R.C. 2923.124(E) states that the phrases ‘‘license fee’” and ‘‘license renewal
fee,”” as used in R.C. 2923.124-.1213, mean the “‘fee for a license to carry a con-
cealed handgun or the fee to renew that license that is prescribed pursuant to [R.C.
109.731(C)] and that is to be paid by an applicant for a license of that type.”” No
provision in R.C. 109.731(C) currently prescribes a fee for a license to carry a con-
cealed handgun. On October 16, 2009, the language establishing the fee for a license
to carry a concealed handgun was removed from R.C. 109.731(C) and inserted in
R.C. 2923.125 and R.C. 2923.1213. Am. Sub. H.B. 1, 128th Gen. A. (2009) (eff.
July 17, 2009, with certain sections effective on other dates). Thus, notwithstanding
the language of R.C. 2923.124(E), the fee for a license to carry a concealed handgun
is set forth in R.C. 2923.125 or R.C. 2923.1213. See generally R.C. 311.42(A) (a
fee for a license to carry a concealed handgun collected by a sheriff under R.C.
2923.125 or R.C. 2923.1213 must be deposited in the county treasury and credited
to the sheriff’s concealed handgun license issuance expense fund).
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R.C. 109.578(C)(2); R.C. 109.579(C)(2). A county sheriff may use a standard
fingerprint impression sheet to obtain the fingerprints of a person when the person
requests him to do so for the purpose of having a criminal records check conducted.
See R.C. 109.572(C)(2) (“‘[a]ny person for whom a [criminal] records check is
requested under or required by any of [the] sections [listed herein] shall obtain the
fingerprint impressions at a county sheriff’s office, municipal police department, or
any other entity with the ability to make fingerprint impressions on the standard
impression sheets prescribed by the superintendent [of BCI&I]’); R.C.
109.578(C)(2) (*‘[a]ny person for whom a [criminal] records check is requested
pursuant to [R.C. 505.381, R.C. 737.081, R.C. 737.221, or R.C. 4765.301] shall
obtain the fingerprint impressions at a county sheriff’s office, a municipal police
department, or any other entity with the ability to make fingerprint impressions on
the standard impression sheets prescribed by the superintendent [of BCI&I]*); R.C.
109.579(C)(2) (‘‘[a]ny person for whom the administrator [of the Bureau of Work-
ers’ Compensation] requests the superintendent [of BCI&I] to conduct a criminal
records check pursuant to [R.C. 4123.444] shall have the person’s fingerprint
impressions made at a county sheriff’s office, a municipal police department, or any
other entity with the ability to make fingerprint impressions on the standard impres-
sion sheets prescribed by the superintendent [of BCI&I]’’). A county sheriff who
makes a standard fingerprint impression sheet may charge the person a reasonable
fee for that service. R.C. 109.572(C)(2); R.C. 109.578(C)(2); R.C. 109.579(C)(2).

A person who pays the fee charged by a county sheriff for making a stan-
dard fingerprint impression sheet does so in order to obtain something from the
county sheriff. The payment of the fee entitles the person to a standard fingerprint
impression sheet prepared by the county sheriff. Insofar as the fee charged by a
county sheriff for making a standard fingerprint impression sheet is paid to acquire a
completed standard fingerprint impression sheet, the fee is a county expense, as
defined in R.C. 301.28(A)(2). For this reason, a county sheriff may, in accordance
with R.C. 301.28, use a processor of financial transaction devices to accept payment
of the fee for making a standard fingerprint impression sheet.

G. Summary of the First Question

In response to your first question, we conclude that a county sheriff who has
been authorized by the board of county commissioners in accordance with R.C.
301.28 to accept payments by financial transaction devices may not use a processor
of financial transaction devices to accept (1) money confiscated during the commit-
ment of a person to the county jail, (2) money for a prisoner’s inmate account, or (3)
bail. Additionally, a county sheriff who has been authorized by the board of county
commissioners in accordance with R.C. 301.28 to accept payments by financial
transaction devices may use a processor of financial transaction devices to accept
(1) money for property sold at a sheriff’s sale, (2) payment of the fee for a license to
carry a concealed handgun, or (3) payment of the fee for making a standard
fingerprint impression sheet.
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I1. Imposition of a Surcharge or Convenience Fee in Excess of the Sur-
charge or Convenience Fee Established in Accordance with R.C.
301.28(E)

Your second question asks whether a processor of financial transaction de-
vices may charge a person who uses a financial transaction device to make a pay-
ment to the county sheriff’s office a surcharge or convenience fee that exceeds the
surcharge or convenience fee established by a board of county commissioners pur-
suant to R.C. 301.28(E). R.C. 301.28(E) authorizes a board of county commission-
ers to impose a surcharge or convenience fee upon a person who makes a payment
to the county sheriff by a financial transaction device:

A board of county commissioners may establish a surcharge or
convenience fee that may be imposed upon a person making payment by
a financial transaction device. The surcharge or convenience fee shall not
be imposed unless authorized or otherwise permitted by the rules
prescribed by an agreement governing the use and acceptance of the
financial transaction device.

The legislative history of R.C. 301.28 indicates that the purpose of the sur-
charge or convenience fee is to cover the cost incurred by the county in processing a
payment made to the county by a financial transaction device. Ohio Legislative Ser-
vice Comm’n, Analysis of Am. Sub. H.B. 515, 122nd Gen. A. (1998), at p. 2 (eff.
Mar. 30, 1999) (as introduced).” The legislative history also demonstrates that the
amount of the surcharge or convenience fee may not exceed the actual cost incurred
by the county in processing a payment made by a financial transaction device.
Compare 1997-1998 Ohio Laws, Part I, 4290, 4296 (Am. Sub. H.B. 515, eff. Mar.
30, 1999) (enacting R.C. 301.28, which authorized the following: ‘A board of
county commissioners may establish a surcharge or convenience fee that may be
imposed upon a person making payment by a financial transaction device. The sur-
charge or convenience fee shall not be imposed unless authorized or otherwise
permitted by the rules prescribed by an agreement governing the use and accep-
tance of the financial transaction device’’), with H.B. 515, 122nd Gen. A. (1998), at
p- 9 (as introduced on June 25, 1997) (including within R.C. 301.28 the following
language: ‘‘A board of county commissioners may establish a surcharge or conve-
nience fee that may be imposed upon a person making payment by a financial trans-
action device. The amount of the surcharge or convenience fee, if any, shall be rea-
sonably related to the costs incurred by the county in processing payments made by
the financial transaction device but shall not exceed the costs incurred by the county
by more than two per cent. The surcharge or convenience fee shall not be imposed
unless authorized by the rules prescribed by any agreement governing the use and
acceptance of the financial transaction device’’). See generally Journal of the House
Local Government and Township Committee, at p. 1 (Jan. 14, 1998) (proponent
testimony requesting an amendment to H.B. 515, 122nd Gen. A. (1998) (as
introduced on June 25, 1997) “‘to limit surcharges, or convenience fees, so they

¥ R.C. 301.28 was enacted by Am. Sub. H.B. 515, 122nd Gen. A. (1998) (eff.
Mar. 30, 1999), reprinted in 1997-1998 Ohio Laws, Part II, 4290, at 4296-97.
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may not exceed the amount of the fee paid to the financial institution.”” The
proponent of the testimony ‘‘suggested this [amendment] would keep counties from
adding costs beyond what the county must pay the financial institution’’).%

A surcharge or convenience fee imposed by a board of county commission-
ers under R.C. 301.28(E) thus must reflect the actual cost incurred by the county in
processing a payment made by a financial transaction device to the county sheriff’s
office. The contract between a board of county commissioners and a processor of
financial transaction devices establishes the surcharge or convenience fee that the
processor may charge a person who uses a financial transaction device to make a
payment to the county sheriff’s office. See R.C. 301.28(E). The surcharge or conve-
nience fee established under such a contract may not, however, exceed the amount
established by the board of county commissioners under R.C. 301.28(E) and set
forth in the county resolution authorizing the county sheriff to accept payments by
financial transaction devices. See R.C. 301.28(B)(4) (the county resolution authoriz-
ing the acceptance of payments by financial transaction devices must include ““[t]he
amount, if any, authorized as a surcharge or convenience fee under [R.C. 301.28(E)]
for persons using a financial transaction device’’).

Once the surcharge or convenience fee is established by contract, the county
sheriff is required to post a notice that states the amount of the surcharge or conve-
nience fee:

Notice to each person making a payment [by financial transaction
device] shall be provided regardless of the medium used to make
the payment and in a manner appropriate to that medium. Each no-
tice shall include all of the following:

(1) A statement that there is a surcharge or convenience fee for
using a financial transaction device;

(2) The total amount of the charge or fee expressed in dollars and
cents for each transaction, or the rate of the charge or fee expressed
as a percentage of the total amount of the transaction, whichever is
applicable;

(3) A clear statement that the surcharge or convenience fee is
nonrefundable.

R.C. 301.28(E). And, the county sheriff may not increase or decrease the amount of

16 The House Local Government and Township Committee amendment to limit
surcharges and convenience fees imposed pursuant to R.C. 301.28 was adopted
unanimously. Journal of the House Local Government and Township Committee, at
p- 1 (Apr. 1, 1998). The amendment deleted from R.C. 301.28 the provision
authorizing a county to impose a surcharge or convenience fee that exceeds the
actual cost incurred by the county in processing a payment made by a financial
transaction device. See Sub. H.B. 515, 122nd Gen. A. (1998), at pp. 11-12 (as
renorted by the House Local Government and Township Committee).
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the surcharge or convenience fee established by the contract and set forth in the no-
tice posted by the county sheriff. See R.C. 301.28(D) (a county sheriff who 1is subject
to board of county commissioners’ resolution regarding the payment of county ex-
penses by financial transaction devices ‘‘is subject to the terms of [the] contract’”).

R.C. 301.28 thus authorizes a processor of financial transaction devices to
charge the amount authorized as a surcharge or convenience fee set forth in the
contract between the board of county commissioners and the processor, provided
the amount does not exceed the amount established by the board of county commis-
sioners pursuant to R.C. 301.28(E). In other words, a processor of financial transac-
tion devices may not charge a surcharge or convenience fee that exceeds the sur-
charge or convenience fee established by a board of county commissioners pursuant
to R.C. 301.28(E). Consequently, a processor of financial transaction devices may
not charge a person who uses a financial transaction device to make a payment to
the county sheriff’s office a surcharge or convenience fee that exceeds the surcharge
or convenience fee established by a board of county commissioners pursuant to
R.C. 301.28(E).

III. Conclusions

Based on the foregoing, it is my opinion, and you are hereby advised as fol-
lows:

L A county sheriff who has been authorized by the board of county
commissioners in accordance with R.C. 301.28 to accept payments
by financial transaction devices may not use a processor of financial
transaction devices to accept (1) money confiscated during the com-
mitment of a person to the county jail, (2) money for a prisoner’s
inmate account, or (3) bail.

2 A county sherniff who has been authorized by the board of county
commissioners in accordance with R.C. 301.28 to accept payments
by financial transaction devices may use a processor of financial
transaction devices to accept (1) money for property sold at a
sheriff’s sale, (2) payment of the fee for a license to carry a con-
cealed handgun, or (3) payment of the fee for making a standard
fingerprint impression sheet.

3. A processor of financial transaction devices may not charge a person
who uses a financial transaction device to make a payment to the
county sheriff’s office a surcharge or convenience fee that exceeds
the surcharge or convenience fee established by a board of county
commissioners pursuant to R.C. 301.28(E).





