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OPINION NO. 66-032

Syllabus:

1., An operator who has strip mined without the license
provided for in Section 1513.07, Revised Code, even though con-
victed of a violation of Section 1513.17, Revised Code, 1s not
subJect to the statutory duty to reclaim the strip mined land
imposed by Section 1513.16, Revised Code.

2. The Chief of the Division of Forestry and Reclamation
shall refuse to issue a strip mining license to an applicant
who has failled and continues to fail to comply with Sections
1513.01 to 1513.19, inclusive, of the Revised Code.

3. The Chief of the Division of Forestry and Reclamation
may not refuse to 1ssue a strip mining license to an applicant
who has falled but who does not continue to fail to comply with
Sections 1513.01 to 1513.19, inclusive, of the Revised Code.

4, The Chief of the Division of Forestry and Reclamation
may not refuse to 1ssue a strip mining license to an applicant
who has been previously convicted of a violation of Section
1513.17, Revised Code, and has not reclaimed the land so strip
mined.

To: Fred E. Morr, Director, Department of Natural Resources, Columbus,
Ohio
By: William B. Saxbe, Attorney General, February 15, 1966

Your request for my opinlon reads as follows:

"Section 1513.17 of the Revised Code states,
in part: 'No person shall mine coal, or cause
coal to be mlned, by strip mining without having
a license to do so as required by section 1513.07
of the Revised Code.'

"When a person has been convicted of viola-
tion of section 1513.17, the problem of reclaiming
the illegally strip-mined lands remains. We there-
fore respectfully request your opinion on the
following:

"1, Can one who has strip-mined without a
license be required to reclaim the illegally
strip-mined lands under the requirements of sec-
1513.16 of the Revised Code?
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"2. May the Chief of the Division of Forestry
and Reclamation refuse to issue a license to an
applicant who has been convicted of violation of
section 1513.17, where the applicant has not re-
claimed the lands 1illegally strip-mined?

"3, May the Chief of the Division of For-
estry and Reclamation 1issue a license to an
applicant who has been convicted of violation of
section 1513.17, where the application covers the
lands illegally strip-mined?

"4, May the Chief of the Division of Forestry
and Reclamation refuse to 1ssue a license to an
applicant who-has been convicted of violation of
section 1513.17, where the application 1s for lands
other than those strip-mined illegally, and the ap-
plicant has not obtained a license to strip mine
the lands for which the conviection was had?"

Section 1513.01 of the Revised Code provides 1in part:

"As used in sections 1513.01 to 1513.18, in-
clusive, and sections 1513.20 to 1513.27, inclusive,
of the Revised Code:

"(A) 'Strip mining' means all or any part of
the process followed in the production of coal from
a natural coal deposit whereby the coal may be ex-
tracted after removing the overburden therefrom or
the removing of overburden for the purpose of deter-
mining the location, quality, or quantity of a nat-
ural coal deposit.

"y % * * * ® * %

"(F) 'Operator' means any person, partnership,
or corporatlon engaged in strip mining who removes
or intends to remove more than two hundred fifty
tons of coal from the earth by strip mining within
twelve successive calendar months from any one opera-
tion or who removes overburden for the purpose of
determining thHe location, quality, or quantity of
a natural coal deposit.

LLE K * * » * % »"

Section 1513.07, Revised Code, provides in pertinent part:

"(A) No operator shall engage in strip mining
without having a license to do so issued by the
chief of the division of forestry and reclamation
as provided 1in this section. Sald chilef shaill is-
sue such license upon the filing with and approval
by him of an application therefor and the payment
to him of a license fee in an amount equal to the
sum of seventy-five dollars plus an amount equal to
the amount of fifteen dollars multiplied by that
number which 1s stated in the application as the
estimate of the number of acres which will comprise
the area of land affected within the license year
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by the strip mining operation for which the license
is requested, and the deposit with him of a surety
bond or other security as prescribed by division
(A) of section 1513.08 of the Revised Code; pro-
vided, that the chief shall refuse to issue such
license 1f he finds that the applicant has

failed, and continues to fail, to comply with
sections 1513.01 to 1513.19, inclusive, of

the Revised Code."

Section 1513.17, Revised Code, provides in pertinent part:

"No person shall mine coal, or cause coal
to be mined, by strip mining without having a
license to do so as requilred by section 1513.07
of the Revised Code, * * *"

In regard to your first question, Section 1513.16, Revised
Code, to which you refer in your request provides in pertinent
part:

"Prior to the expiration of two years after
filing with the chief of the division of forestry
and reclamation a report as required by section
1513.09 of the Revised Code, showing the area of
land affected by the operation covered by such
report, the operator filing such report shall re-
claim such area of land, This duty to reclaim
shall require the operator to:

e % * * % * * * »*"

The report therein mentioned 1s required by Section 1513.09,
Revised Code, which states 1n part:

"Within sixty days after the end of a year
during which an operator was licensed to engage
as the operator of a strip mining operation, or
prior to that time if the operation for which a
license was 1ssued has been completed or abandoned
before the end of such license year, the operator
shall file with the chief of the division of for-
estry and reclamatlion a report of the operation so
licensed, on a form to be prescribed and furnished
by said chief, which report shall:

T % * * % * * » »"

In answer to your first question, it 1s manifest from the
plain language of the statutes above clted that the statutory
duty of reclamation 1s predicated upon the filing of the report
by the llcensed operator within sixty days of the end of the
license year and that the statutory reclamation is to be per-
formed by the operator filing sald report prior to the expira-
tion of two years after the flling of the said report. Therefore,
if the operator was not licensed to strip mine, the statutory
duty of reclamation does not arise under Section 1513.16, supra.

In regard to your remaining questions, it is again noted
that Section 1513.07, supra, provides 1in part:

"(A) No operator shall engage in strip mining
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without having a license to do so issued by the
chief of the divislon of forestry and reclamation

as provided in this section. Saild chief shall is-
sue such license upon the filing with and approval
by him of an application therefor and the payment

to him of a license fee * * * provided, that the
chief shall refuse to 1ssue such license if he finds
that the applicant has failed, and continues

to fail, to comply with sections 1513.01 to

1513,19, inclusive, of the Revised Code."

Givin% effect to the language "* * * and continues to fail

* * *7 of Section 1513.07, supra, the finding by the chilef of
a past failure to comply is not sufficient grounds for a re-
fusal. to 1ssue the licenseé; there must also be a finding that
the failure to comply with the law continues at the time when
the license 1is to be issued or refused.

Your letter of request indicates two fallures, to wit: a
failure to obtailn a strip mining license and a fallure to re-
claim land which has been strip mined. However, as I have con-
cluded above, a nonlicensed operator 1s not under the duty to
reclaim imposed by Section 1513,16, supra. Consequently, on
the facts as you have stated, the only failure to comply with
the law is the fallure to have the proper license while the ap-
plicant is strip mining. Conversely, if the applicant 1is not
strip mining, said applicant 1s not required to have a strip
mining license and even though said applicant may have failled
to comply with the law, saild applicant does not contlnue to
fail to comply with the law.

In answer to your remalning questions, the Chief of the
Division of Forestry and Reclamatlion may not refuse to 1ssue
a strip mining license to an applicant therefor who 1s not
strip mining even though said applicant had falled to comply
with the law in the past by strip mining without a license.

Therefore, i1t 1s my opinlon and you are hereby advised that:

1. An operator who has strip mined without the 1license
provided for in Section 1513.07, Revised Code, even though con-
victed of a violation of Section 1513.17, Revised Code, is not
subject to the statutory duty to reclaim the strip mined land
imposed by Section 1513.16, Revised Code.

2. The Chilef of the Division of Forestry and Reclamation
shall refuse to issue a strip mining license to an applicant
who has failed and continues to fail to comply with Sections
1513.01 to 1513.19, inclusive, of the Revised Code.

3. The Chief of the Division of Forestry and Reclamation
may not refuse to issue a s8trip mining license to an applicant
who has failed but who does not continue to faill to comply with
Sections 1513.01 to 1513.19, inclusive, of the Revised Code.

4. The Chief of the Division of Forestry and Reclamation
may not refuse to 1ssue a strip mining license to an applicant
who has been previously convicted of a violation of Section
1513.17, Revised Code, and has not reclaimed the land so strip
mined,





