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OPINION NO. 72-038

Syllabus:

A teacher who will return from an educational leave
of absence and is not yet elicible for continuinc service
status, is entitled only to lirited service status and is
not entitled to a contract if the school board, actinc uron
the superintendent's recomrendation, cives hir. written
notification on or before the thirtieth day of rpril of its
intention not to re~employ hir.

To: Henry P. Mittelkamp, Putnam County Pros. Atty., Ottawa, Ohio
By: William J. Brown, Attorney General, May 12, 1972

Your request for rv opinion, in pertinent nart, reads as
follows:

"I would like to have vour opinion on vhether
or not one of our local school boards is required
to re-hire a teacher in the follcwinc situation:

"The teacher in acuestion was erployed by the
board and taucht in the local school fcr three
years while holdine¢ a provisional certificate. te
vvas offered, and executed, a one vear contract fcr
the 1971-1972 school vear. However, he requested
a leave of absence for the 1971-1972 school year to
coiplete his master's deqree. The board cranted the
leave of absence,

"This teacher now demands that he be civen a
contract for the 1972-1973 school vear. Eowever,
the school board has notified the teacher that it
does not intend to re-employ hir. for the 1¢72-1273
school year.
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"Section 3319.13, Revisec¢ Code, nrovides in
part as follows: 'Unon the return to service of a
teacher at the expiration of a leave of ahsence, he
shall resure the contract status vhich he eld prior
to such leave,' The lancuace auoted was cited as au-
thority for the proposition that the board has a
randatory cuty to re-hire any teacher =ho wishes to
resure teaching in the sawe school after his leave
of absence has expired, whether or not such teacher
had acaquired tenure rrior to such leave."

I am informed that the teacher in ruestior still holds a nro-
visional certificate, and that he vvas peotified by the school hoard
early in Ipril of its intention not to re-emrloy hir for the school
year of 1972-1973.

Section 3319.13, Revisecd Code, cuoted in your question, re-
quires that the teacher, wiio returns fror. a leave of absence, resure
the contract status which he held prior to his leave of ahsence.
Under Section 3319.08, Revised Code, the contract status of a teacher
falls into one or the other of two separate types, lirited service
and continuing service. That Section reads in relevant part as
follows:

"Contracts for the errloyrent of teachers
shall be of two tyres, lirited contracts and
continuing contracts. 7 limited contract for
a superintendent is a contract for such term as
authorized by section 331%9.01 of the PRevised
Code, and for all other teachers for a terr not
to exceed five years.  continuinc contract is
a contract ‘vhich shall rerain in effect until
the teacher resigns, elects to retire, or is
retired pursuant to section 3307.37 of the Te~
vised Code, or until it is terminated or sus-
pended and sheall be cranted only to teachers
holding professional, permanent, or life certi-
ficates. This section anplies only to con-
tracts entered into after the effective date
of this act.”

Since this teacher helé only a previsional certificate prior
to his leave of absence, he is not yet elicible for continuinc serv-
ice status. Hence, he is entitled to resume conly lirited service
status.

3ut a teacher who is entitled only to lirited service status,
and is not vet eliagible for continuinc service, is not entitled to
a contract if the school board, actinc uncn the surerintendent's
recommendation, gives hir written notification on or hefore the
thirtieth dav of ~April of its intention not to re=-er—lov him.,
Section 3319.11, Revised Conde, provides, in pertinent vart, as
follows:

"zny teacher erploved wider a lirited con-
tract, and not elicible to be considered for =
continuing contract, is, at the expiration of
such limited contract, deemed, re-ernloved under
the provisions of this section at the care salarv
plus any increment provided by the salary schecdule
unless the ermployinc Loard, actine on the surer-
intendent's recormendation as to vhether or not
the teacher should bLe re-erploved, cives such
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teacher written notice of its intention not *o
re-empioy Nir. on _or bufore the thirtieth dav cf
Trril., Such teacher is presuued to have accented
such erployrent unless he noti “ies the koard in
writing to the contrary on or before tie first

day of June, and a written contract for the suc-
ceedina school year shall be executed accordinelv.
The failure of the narties to execute a written
contract shall not void the automatic re-employment
of such teacher,”

(Emphasis addec.)

This procedure applies even thouch the teacher is on leave of
absence vhen the notice that he will not be rehired is c¢iven te hir.
Section 3319.13, supra, cives hir the richt to resure lirited con-
tract status "upon his return to service”, hut does not, by its
terms, cive him the richt to return to service the next vear., !Hence,
this Section Goes not irnly that the teacher cannot be civen notice
while he is on a leave of absence.

Even if the teacher were tc be oiven a contract for the 1972-
1973 school year, thus rakine hin elicible for continuinc service
status, e would still not be entitled to derand a contract for the
school year of 1973-1974, This would depend initially umon the
recormendation of the superintendent, and even that recormendation
could be rejected by a three~fourths vote of the full membership
of the school board. S5ection 3319.11, su»ra, provides in another
part:

"Teachers eliqible for continuvine service
status in any school district shall he those
teachers qualified as to certification, wvho
within the last five vears have taucht for at
least three ears in the district, * * *

"Upon the recorrendation of the curerin-
tendent that a teacher elicible for continuing
service status be re-emploved, a continuinec con-
tract shiall be entered into betuween the bLoard
and such teacher unless the boaré by a three-
fourths vote of its full rerbershir reiects the
recorrendation of the superintendent. * * =#¢

In specific answer to vour question it is, therefore, rv
opinion, and you are so advised, that a teacher itho will return
fror an educational leave of absence and is not yct elicible for
continuing service status, is entitled only to lirited service
status and is not entitled to a contract if the schedl board, act-
ing upon the superintendent's reccrrendation, gives him written
notification on or before the thirtieth day of 2pril nf its in-
tention not to re-employ hirm.
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