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The instant case is a much stronger case than was the Allgeyer ca;;e above 
mentioned for the reason that the contracting parties, together with the property, 
were within the jurisdiction of Xew York when the cont1act was made. It was 
therefore a New York contract and not an Ohio contract and no countersigning 
of the policy in Ohio would be necessary to make it a valid contract. 

It is, therefore, my opinion that under the provision of the fourteenth amend­
ment of the Federal Constitution as interpreted in the Allgeyer Case, 165 l,'. S. 
578, a resident of Ohio who bought an automobile in this state and journeyed to 
Xew York City and there obtained insurance on his automobile, was not trans­
acting any insurance business in Ohio ::md was therefore not violating' any of the 
insurance laws of this state in so doing. 

3097. 

:\IUNICIPALITY-AIRPORT-LEASE OF LAXDS OUTSJDE CORPORA­
TIOX LDIITS ILLEG.\L. 

SYLLABUS: 
A 1111111icij>al corporatio11 111ay 11ot lease lc111ds 011tsidc its corj>oratc limits for the 

p11rposc of providing a la11di11g field for aircraft. 

CoLt:)rcL·s, OHJo, January 5, 1929. 

Burca11 of Inspcctio11 and Supcr,:ision of Public Offices, Co/11111b11s, Ohio. 
GENTLEMEX :-This will acknowledge receipt of your requC'st for my cpinion, 

which reads as follow,: 

"Section 3939, General Code, Item 22, as amended, 112 0. L. 379, 
authorizes municipal corporations to purchase or condemn land within or 
without the corporation limits for landing field for aircraft, etc. 

Section 3615, General Code, authorizes municipal corporations to acquire 
property by purchase or lease for any municipal purpose authorized by law. 

Question: :\lay a municipal corporation lease lands outside of the 

Respectfully, 
EDWARD C. TURNER, 

Aflorney Genernl. 

corporate limits for the purpose of providing landing field for aircraft?" 

The General Code of Ohio now contains two statutes specifically dealing with 
municipal airports. The first is Section 3677, General Code, which, in so far as 
it is pertinent, reads as follo,vs: 

"APPROPRIATIOX OF PROPERTY. 
* '~ ,, 
:\Iunicipal corporations shall have special power to appropriate, enter 

upon and hold real estate within their corporate limits. Such power shall 
be exercised for the purposes, and in the 111anner provi<led in this chapter. 

(15) For establishing landing tields either within or without th.: 
limits uf a municipality for air craft an,! transportation terminals, with 
puwer tu impu,c restrictions 011 all or any part thereof an,! leasing- such 
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part thereof a, may be desired for purposes associated with or incident 
to st:ch aircraft landing and transportation terminals, including the right 
to appropriate a right of way for highways, electric, steam and interurban 
railroads leading from said landing field to the main highways or the main 
line of such steam, electric or interurban railroads, as may he rlesired: all 
of which are hereby declared to he public purposes." 

Said item ( IS) was added to the other provisions of the section 111 1925 (111 
O.L.49). 

The second section dealing with municipal airports was amended to include 
such provision in 1927, being Section 3939, General Code, (112 0. L. 379). This 
is one of the sections concerning which you inquire and so far as pertinent to your 
:nquiry, reads as follows: 

"Each municipal corporation 111 addition to other powers conferred by 
law shall have power: 

* * * 
(22) To purchase or condemn land necessary for landing fields, either 

within or without the limits of a municipality, for aircraft and transporta­
tion terminals and uses associated therewith or incident thereto, and the 
right of way for connections with highways, electric, steam and interurban 
railroads, and to improve and equip the same with structures necessary or 
appropriate for such purposes." 

This amender! section constitutes a i;art of the Uniform Bond Act and prior 
to its arloption therein hegan with the following language: 

"\Vhen it deems it necessary, the council of a municipal corporation 
* ,., '~ may issue and sell honds * * * for any of the following 
specific purposes." 

The amendment of the oprning language of said section was for the evident 
purpose of making applicable the provisions of Section 2293-2, General Code, which 
reads as follows: 

"The taxing authority of any subdivision shall ha\·e power to issue the 
bonds of such subdivision for the purpose of acquiring or constructing, any 
permanent improvement which such subdivision is authorized to acquire 
or construct. * * ,, " 

From the above quoted parts of Sections 3677 and 3939, General Code, it is 
fully apparent that the Legislature· has expressed as clearly as possible, its grant 
of authority to municipal corporations to acquire and improve landing fields either 
within or without their corporate limits and to borrow money for such purposes. 
In the first section (3677), the language used is "to appropriate, enter upon and 
hold real estate;" and in the second section (3939) it is "to purchase and condemn 
land". I see no particular significance in this diversity. Both statutes contemplate 
the acquisition of fee simple title. Certainly there is no express authority to ac­
quire merely a leasehold. I have recently stated, in ~n opinion to you in another 
matter, C~o. 3049 dated December 21, 1928) that: 

"I have found no authority which would justify the conclusion that 
the word 'purchase' ever includes the words 'lease' or 'rent'." 
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That opinion 1s to the effect that, although Section 4391, General Code, confers 
specific authority upon the council of a Yillagc to purchase fire (·ngines and other 
apparatus for the extinguishmcnt of fires, it does not grant authority for the rent­
ing or leasing of such apparatus. l also stated therein that I am unwilling to hold 
that the home rule amendment to the Constitution, . .\rticle X\'III, Section· 7, 
contains a direct grant of such authority to lease based upon the interpretations 
placed thereon by the Ohio Supreme Court. 

\Ve therefore find no authority in the two sections, dealing particularly with 
municipal airpnrts, for the acquisition of leaseholds on real estate for landing 
fields. There arc, hm\"eYer, two statutes which grant general power to municipal 
corporations to acquire property by lease. One of these is Section 3615, General 
Code, which reads as follows: 

"Each municipal corporation shall be a hody politic and corporate, 
which shall haYe perpetual succession, may use a common seal, sue and he 
sued, and acquire property by purchase, gift, devise, appropriation, lease, or 
lease with the priYilege of purchase, for any municipal purpose authorized 
by law, and hold, manage and control it and make any and all rules and 
regulations, by ordinance or resolution, that may be required to carry out 
fully all the provisions of any conYeyance, deed or will, in relation to any 
gift or bequest, or the pro-.·isions of any lease hy which it may acquire 
property." 

The only limitation upon the power conferred in this section 1s that the prop­
erty acquired by the methods set forth therein shall be for "any municipal purpose". 
IrrespectiYe of the language appearing at the end of the hereinbefore quoted 
portion of Section 3677, "all of which are hereby declared to be public purposes", 
the enactment of Sections 3677 anc\ 3939, supra, constitute a clear legislati\·e declara­
tion that municipally owned landing fields are deemecl to he for municipal pur­
poses. 

The other section conferring general power upon municipal corporations to 
acquire real estate by lease is Section 3631, General Code, which reads as follows: 

"To hold and improve public grounds, parks, park entrances, free 
recreation centers and boulevards, and to protect and presen·e them. To 
acquire by purchase, lease, or lease with privilege of p~trchase, gift, deYisc, 
condemnation or otherwise and to hold real estate or any interest therein 
and other property for the use of the corporation and to sell or lease it, or 
to donate the same hy deed in fee simple to the State of Ohio as a site for 
the erection of an armory." 

The limitation in this section is that the property or interest therein shall he 
acquired "for the use of the corporation", which is certainly no greater restriction 
than that contained in Section 3615, ,·iz., •'for a municipal purpose". It would 
seem therefore that municipal corporations had power under these two general 
sections, to acquire public landing fields by lease, purchase or condemnation prior 
to the enactment of the special provisions relating thereto. The enactment of item 
(22) of Section 3939, supra, was rendered necessary, as we haYe heretofore noted, 
to authorize the issuance of bonds to purchase air fields. The reason for the adop­
tion of item ( 15) in Section 3677 may also be found by ill\"estigation of the history 
of the ,·arious sections composing the Ohio :\Iunicipal Code. 
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Section 3615, General Code. was included as Section 7, and Section 3631 as 
Section 26 of the original codification adcpted in 1922 ( 96 0. L. 21, 25). Both 
were essentially in their present form with the exception of the power to "lease'', 
or "lease with the pri\'ilege of purchase'', which language was inserted in both 
sections by amt:ndment in 191 I ( 102 0. L. 40, 153) while these two sections con­
tained general power to appropriate property and condemn real estate respecti\'ely, 
and appeared under the title of "General Powers", Section 3677, General Code, also 
appeared as Section 10 under the title of "Special Powers in said original codifica­
tion. 

Sections 3678 to 3697, inclusive, prescribing the procedure for the appropriation 
of property, also appeared in substantially their present form. Section 11 of the 
.-\ct then pro,·ided, as Section 3678, General Code, now proYicies that: 

"In the appropriation of property for any oi the purposes named 111 

the preceding section. the corporation may, when reasonably necessary, ac­
quire property outside the limits of the corporation. * * *" 

It appears therefore that said item (15) was added to Section 3677, General 
Code. as a declaration of the public character of air transportation stations for the 
exercise of the power of eminent domain. 

The foregoing in\'estigation discloses this situation: The two special grants 
of power ( Sections 3677 and 3939, Grncral Code) do not include any power to lea,e 
landing fields, while the two general grants (sections 3615 and 3631, _General Code) 
contain power to lease property and real estate, which l think Yery properly in­
cludes landing fields, but are silent as to the exercise of such power outside the 
municipal boundaries. The general rule is that a municipal corporation can ex­
ercise its corporate powers only within its corporate limits, without ·express 
authority of the Legislature, ( 43 C. J. 255, Cle\'e. "· Painter, 18 0. D. 815, 817 ;) 
and such authority is not conferred hy a general grant of power to "purchase, 
hold and co11Ycy such property, real and personal, as may he necessary for its 
public uses and purposes.'' The Legislature may, howe\·er. confer such power hy 
necessary implication, 43 C. J. 1327. 

I am unable to find such an implied grant contained in any of the four sec­
tions under consideration: or in any combination of them. J t is true that there may 
be no rnlid reason \\'hy municipalities should be authorized to acquire fee simple 
title to lancli11g tielcls within or without their limits. and be authorized to lease such 
fields only within their limits. Jt is my opinion, howe,·er. that this docs not satisfy 
the requirements of a grant by necc,sary implication. To so hold would be tu 
acid language to Sections 3615 or 3631 which would authorize municipalities to 
lease outside their corporate limits not only landing fields. hut all other kinds of 
property which thl'y are now empowered to lease imidc their boundaries. Both of 
the,e general statutes ha\'C long been upon the statute books of Ohio. They and 
their associated sections ha,·e come through a series of amendments, se,·cral of 
which ha,·e dealt with the exercise of extra-territorial powers of municipalities. If 
the Legislature has e\'er intended an extension of the power of municipalities to 
lease property in this respect, it has signally failed tu giYe any expression to such 
intention. 

You are therefore ad\'i,ed that a municipal corporation may not lease lands 
outside its corporate limits for the purpo,e 11f pro\'icling a landing ticld for aircraft. 

Respectfully, 
EDWARD C. Tt:n:-.rn, 

Allorney General. 


