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OPINION NO. 72-041

Syllabus:

1. The board of trustees of a technical college may, with
the approval of the Board of Regents, build and operate dorrmi-
tory units on land owned or leased bv the colleae,

2. The board of trustees of a technical collece ray, with
the approval of the Board of Pecents, lease land ormed hv the
college, or leased by it for collece facilities, to a rrivate
developer for the purpose of buildinc and operatine a dorritory
for college students.
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3. The board of trustees of a technical collece ray not
enter into an acreement with a private developer to hbuild and
orerate a dormitory for collece students on his own pronerty in
which the board guarantees minimrum occupancy for the ersuina
school years,

4, If the official plan of a technical collece, arprovecd
by the 3oard of Regents, contained no »rovision for a dorritorv,
the plan must be amended with approval of the Reagents in order
to permit construction of a dormitorv.

To: Jacob H. See, Pres., The Michae! J. Owens Technical College, Perrysburg,
Ohio
By: William J. Brown, Attorney General, May 16, 1972

The question:s presented by vour recuest for ry oprinion rav
be stated as follovrs:

A, 1Is The lflichael J. Owens Technical Collece
Board of Trustees lecallw perritted to
build and operate student housinc (dorm~
itory units) on land ovmed or leased for
college facilities?

B. 1Is The Michael J. Owvens Technical Ccllece
Board of Trustees lecally rerritted to
lease land (owned or leased for collece
facilities) to a private developer f~r stu-
dent housinc (dorrmitory units)?

C. Is The Michael J. Owens Technical Collece
Board of Trustees permitted to entar into
an agreerent with a private develorer on
his owm property for the operation of stu-
dent housinc (dorritory units) by cuarantee-
inc minirur occurancy for ensuine school
years?

Chapter 3357, Revised Code, controls the establishrent and the
operation of technical colleces. » technical collece district is
"organized for the princiral nurpose of providine for the residents
of the * * * district" a two-year procram of technical trainina,
which will enable those who complete the coursc to hecome assistants
to professional and manacerial officials in technical fields. Sec-
tion 3357.01 (2) and (D), Revised Code. The creation of such dis-
tricts, varying in size from a sincle city school district to several
contiguous counties, depends upon the approval both of the State
Board of Recents, and of a majority either of the Loards of educa-
tion involved or of the voters in the proposed district. Section
3357.02, Revised Code. The trustees aprnointed for the district rust
then submit to the Board of Regents an official plan for the technical
college. Upon approval by the Eoard, this nlan becomes the basis for
the issuance of a charter to the college, and no chances ray be rade
in the plan thereafter without the anproval of the lecents. Tcc-
tion 3357.07, Pevised Code, provides in pertinent part as follous:

."The board of trustees of a technical col-
lege district shall rrepare an cfficial rlan for
a technical college within the district. Such
official plan shall include, but not be lirited
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to, a deronstration of need and prospective en-
rollment, a descrintion and locations of lands,
buildings, facilities, and imrrovements rrorcsecd
to be occupied bv such collece; a pronosed sched-
ule for acquisition of such lands or imrroverents,
for construction or irnrovérents, and fcr orneration
of the collere; estinates of cost of lands and
irproverents; nrorosed orcanization ané rrocrar

of such college, consistent with the nroposed lands
and irrroverents; and a provosed budcet for the
first tuvo years of operation of such collere.

T & % *® ®x & * & *

"yoon corpletion of the official plan, the
board of trustees of the technical collece dis-
trict shall file a copy thereof with the Ohio koard
of regents which may approve or disapprove anv nro-
visions thereof. * * * If the Ohio board of re-
cents approves the official plan, it shall certify
a copy of its action tc the board of trustees of
the technical collece district and issue a charter
creating the technical collece to be known bv the
nanre set forth in the official plan. The official
plan shall be appended to and shall hecome a nrart
of such charter, and such charter chall not there-
after be chanoed excert hv charter amendrent tiith
the approval of the Chio board of regents, * * #"

You have supplied re with a corv of the "official »lan" (58
pages plus a 30-page appendix) wvhich was incorrorated into the
charter issued to vour (dllece by the Board of Regents in 1967,

The plan is obviously ceared o the needs of local industry in the
comparatively limited five-county area which the Collece was

designed to serve. See passir, but particularlv paces 37 and 41,

It states that, at the time of its orcanization, the Collece was
sharing the facilities of the Penta-County Vocational Eiel, School, '
and the additional buildine and facilities to be constructed for

the College are described in considerable detail (pages 49-53, 57-58).
There is, however, no description of wuildinos to L.e used as dorm=-
itories. On the contrary, the oft reiterated rention of the needs

of local industry, and the inclusion in the f-vendix (rage VI) of

a letter addressed to the Department of llzalth, Fducation and 'elfare
by the Penta-County Vocational Hich 5ciwol, indicate that residential
facilities were not originally conternlated. The cne and only
mention of dorrmitories in the official plan anpears, at pace 56, in
the fee schedule.

Agsuming for the roment that the provisions of Chapter 3357,
supra, permit a technical college either to construct, or to con-
tract for the use of, a ruilding to he used as a student dormitory,
Section 3357.07, sunra, requires that the approval of the Foard of
Regents be obtalned based upon a nroper descrirtion of the huildirg
‘in the official plan., The stens you conternlate could not, ther:-
fore, prorerly be undertaken vithout an arendrent of the nresent
plan and approval of such arendrent bv the Necents.

Your questions envisace the follovinc rossil-le rethods of pro-
viding dormitory units for the Collere: (1) construction and on-
eration of such housinc Ly the Collece itself; (2) construction
and operation by a private developer on land leasel fror the Collece
for that purpose; and (3) construction and oreration Lv a private
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developer on his own land under a contract with the Collece cuarantee-
inc rinimum student occurancv for ensuinc school vears. The cues-
tion is vhether the Loard of Trustees has statutory authority to
adopt any or all of these rethods,

Under Section 3357,09, Pevised Coude, the board of trustees of
a technical college has Lroad rowers, subject to the a~nroval of the
Board of Regents to© use or Lisvose of collece pro-ertv in any ranner
appropriate to the purposes o tiie institution. In pertinent rart,
that Section provides as follos:

"The board of trustees of a technicel col-
lege district may with the apnroval of the Ohio
board of regents:

"{2) Own and onerate a technical collece,
pursuant to an official plan prrenared and av-
rroved in accordance wiith section 3357.07 of the
Revised Code;

*(B) Hold, encurbher, control, acguire by
donation, purchase, or condernation, construct,
own, lease, use, and sell, real and rercsonal
property as nccessary for the conduct cf the
procramn of the technical college on vhatever terms
and for whatever consideration ray be apopronriate
for the pnurnoses of the instituvtion;

"L k * * * * *t*."

An analogous situation was discussed by cne of mv predecessors
in Opinion No. 1147, Opinions of the 2ttorney rereral for 1957,
The trustees of Kent State Universitv had asked whether land under
their control richt be leasced to university orcanizations, sororities
or fraternities for the purpose of construciine ctudent housine., My
rredecesscr, »ointinc to Section 3341.04, Tevised Code, 'thich cives
the Kent State trustees broad cene novers similar to those granted
to technical college trustees in “.-:iion 3357.09, supra, said:

“There is nothinn in the statute restrict-
ing * * * choice of lessees, nor is there anv
restriction that richt nrohibi+ use of the leased
land for purposes of co.structing thereon stu-
dent housing facilities.”

It may be urged that a state university and a technical colleece
are not comnarable; that the formcr draws students fror all narts of
the state and the nation, while the student body of the latter is
limited to a small area; that the forrer is given specific avthority
to maintain dormitories (Sections 3347,.01 to 3347.09, revised Code),
wnile the latter has no such statutorv authority. YFceirever, althouch
the principal purpose of a technical college is to supnly the needs
of its particular district, the Ceneral rssembly did corterrlate
that its courses might have state-wide and even nation-wicde attractio
and it made specific provision for the fees to be charced those
coming from outside the district. Section 3357.09, PRevised Code.

The reasoning of my predecessor in Opninion o, 1147, cupra, does,
therefore, have application here, and I conclude thst, 1n the licht
of the broad statutorv nowers of the Zoard of Trustees, the ansvers
to your first two questions iust be in the affirrative, Subject
to annroval by the Board of PRecgents, the Collece mav itself con-
struct and operate the corrmitory units, or it ray lease land to a
private developer for the same purpose.
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I would caution, hovever, that the Roard of Trustees may not
finance a dormitory project bv the issuance of revenue bonds. The
power of the Board in this resmwect is limited by Section 3357.112,
Revised Code, which provides, in nertinent part, as follows:

*"To provide all or part of the roneys for
acquiring, constructing, equipping, furnishinec,
repairing, remodeling, renovatinc, enlarainc,
and improving buildines, structures, and facili-
ties for vehicle parking, dinine and food pren-
aration, bookstores, health centers and in-
firmaries, student services and activities,
athletic and recreational purroses, auditoriurs,
and any one or r:ore or corbination thereof, * * ¢
the board of trustees of any technical collece
district may, by resolution, provide for horrow-
ing money and issuincg honds, * * * which rav be
secured by a pledge of the lien on such revenues
of the district from the operation or ounership
of such facilities, * * % "

It will be noted that there is no rention of dorritories. In con-
trast, the rower of the state universities to finance the construc-
tion of dorritories, as well as other necessary buildings, by reans

of revenue bonds is cranted in considerable detail. Sections

3345.07 to 3345.12, and Sections 3347.01 to 3347,09, Pevised Code.

And the financing authority of the university hranch districts in
this respect is practicallv identical with Section 3357.112, supra,
with the sicnificant addition of dorritories to the list of authorized
facilities. Section 3355.081, Pevised Code, mrovides, in pertinent
part:

"To provide all or part of the moneys for
acquiring, constructing, equippine, furnishinc,
repairing, remodelinc, renovating, enlargincg,
and improving buildinas, structuras, and facili-
ties for veaicle parkinc, dininc and food prepara-
tion, suita.le housino and dorritories for stu-
dents, instructors, merbers of the facultv, anc
the administration and nraintenance staff of the
branch district university, hookstores, hexlth
centers and infirmaries, student services and
activities, athletic and recreational »urposes,
auditoriurss, and anv one or rore or corkination
thereof, * * *," {(Erphasis 2dded.)

The answer to your third cuestion rust be in the necative. 1In
the first place, there is nothinc in the statutorvy novers of the
Board of Trustees vhich gives them the authoritr to recuire students
to live in a dorritory owned and conerated v a private develoner.
Furthermrore, even if such authorityv evisted, the Zoard could never
be sure that there would ke enouch stuvdents from vear to vear to
fulfill the minimum occupancy commitment. The nresent dror in the
birth-rate enhances this inherent uncertainty. <Should the corrit-
ment not be kept, the Board would he bound under the contract to
make up the difference out of other available funds. This would
mean the exrenditure of public funds for a nurelv nrivate nurrose,
the profit of the private develorer. It is, of course, well cettled
that public funds are to be spent only for a public purpose. “tate
ex rel. Dickman v. Dc erbacher, 164 Ohio St. 142, 149-151 (1955);
State ex rel. Leaverton v. Kerns, 104 Ohio St. 550, 552-553 (1°22);
Opinion No. 72-023, Opinions of the Attorney Ceneral for 1972;
Opinion No. 71-058, Opinions cf the Attorney feneral for 1571l.
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In specific answer to vour questions it is, therefore, ry opin-
ion, and you are so advised, that:

1. The board of trustees of a technical collece ray, with the
approval of the Board of Regents, build and orerate dormitory units
on land owned or leased by the collece.

2. The board of trustees of a technical collece ray, with the
anproval of the Eoard of Recents, lease land c¢ned by the college,
or leased by it for collece facilities, to a private developer for
the purpose of »building and onecrating a dormitory for collece stu-
dents.

3. The board of trustees of a technical collece ray not enter
into an agreement with a private developer to build and operate a
dormitory for college students on his own property in vhich the
board cuarantees minimum occupancv for the ensuinc~ school years,

4, If the official nlan of a technical collece, apnroved hy
the Board of Recents, contained no provision for a dorritorv, the
plan must be amended with apnroval of the Pecents in crder to rerrit
construction of a dormitory.





