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cleanliness of the prisoners. Apparently in the case you refer to in your inquiry
no consideration was given in computing the sheriff's so-called “profit” to any-
thing but food. '

2. The state or county is not undcr any circumstances, at any time, responsible
for the support of Federal prisoners or persons held at the request of the United
States Marshal under suspicion of having committed an offense under Federal Law.
\When persons are detained by the sheriff at the request of the United States
Marshal, and without first having procured a warrant for the arrest and detention
of such persons, the sheriff himself is responsible for their support during such
detention, unless he by arrangement with the United States Marshal or the Federal

Government, may look to cither onc or the other of these authorities for reimburse-

ment. of

i
Respectfully,

Epwarp C. TURNER,
Attorney General.

3080.

TAX AND TAXATION—CORRECTIONS OF OMMISSIONS IN PER-
SONAL PROPERTY—TAX RETURNS—LIMITATIONS ON EXAMINA-
TION BY COUNTY AUDITOR OF ADMINISTRATOR DISCUSSED.

SYLLABUS':

Under the provisions, upon the conditions and within the limitations provided
in Sections 5398 and 5399, General Code, a county auditor in his examination of the
administrator, where the dececased failed to include taxable property in his return,
is limited to a period not cxceeding the first five vears next preceding the year in
which the inquiries and corrections are made,

Corvasus, Onio, December 29, 1928,

Hon. W. W. Bapcer, Prosecuting Attorney, Millersburg, Ohio.

Dear Sir:—This will acknowledge receipt of your recent communication which
reads:

“G. C. 5398 and 5399 make provisions for the County Auditor to ex-
amine the Administrator where the deceased has failed to include in his
return taxable property ¥ * * . Nothing herein shall authorize an inquiry
into the listing of property or the return thereof for taxation or the collec-
tion of any tax or the penalty thereon for a period exceeding the first five
years next preceeding the year in which the inqguiries and corrections pro-
vided for in this act are made.

The above paragraph is just a brief statement of G. C. 5398. Con-
struing both 5398 and 5399 together I would like to know the opinion of
the department on the following question:

How many years back may the County Auditor go in examinaticn of
the administrator where the deceased failed to include taxable property in
his return?

The deceased died Oct. 31st, 1928, and the question is can the Auditor
go back more than 5 years?”
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Section 3398, General Code, to which you call attention as amended (111 O. L.
230) reads in part as follows:

“If a county auditor believes or has reason to believe that a person,
required by law to list property or make a return thereof for taxation, has
made a false return, or has evaded making a return, or has withheld from,
or failed to include in such return any taxable property, either tangible or
intangible, required Ly law to be listed, he shall call such person before
him for examination, by giving notice in writing of the time and place
when such examination shall be had, to the person, if living, or to his legal
representative, if he he dead. Such notice may be served either personally
or by registered letter directed and mailed to the last known post office
address of the person sought to be served. In addition to the current tax
vear the examination may include the returns of the same person for prior
years beginning with 1921. It may he adjournéd to any other time or place
if the same becomes necessary for the furtherance of the investigation.
The auditor may cxamine under oath the person whose return is being
investigated. He may issue subpoenas and compel the production of books
and papers and the attendance of all persons whom he thinks have
knowledge of the property which was or should have been included in
such return and may examine such person on nath with regard thereto. If,
upon such hearing, or examination, the auditor finds that the person so
required by law to list property or to make a return thereof for taxation,
has made a false return or has evaded making 1 return, or has withheld
from or failed to include in, such return or statement any taxable property,
either tangible or intangible, required by law to be listed, he shall determine
as nearly as practicable the truc amount or value of the personal property,
moneys, credits and investments which such person failed to return or
upon which he should have been, but was not, taxed for the year 1921, or
for any year or vears subscquent thereto, up to and including the yeur
1925,

I1e shall assess the sum so omitted for any of said years at the rate of
taxation belonging to such ycar and enter the amount accordingly on the
proper tax list in his office, giving a certificate therefor to the county
treasurer who shall collect it as other taxes. He shall also determine as
nearly as practicable the true amount or value of the personal property,
moneys, credits and investments which such person failed to return or upon
which he should have been, but was not, taxed for the year 1926 or for
any year or years thercafter.

To the amount so ascertained for any of said years he shall add fifty
per cent, assess the omitted sum so increased by said penalty at the rate
of taxation belonging to such year, and accordingly enter the amount on
the proper tax list in his oflice, giving a certificate therefor to the county
treasurer who shall collect it as other taxes.

If the auditor finds for the year 1926 or for any year thercafter that
the error or omission was made without intention to mislead, deccive or
defraud for the purpose of evading taxation on the part of the person
whose duty it was to make the return, he may remit any penalty for such
year, but no such penalty shall be remitted unless such person shall first
pay to the county ail taxes lawfully due and payable within sixty days
after the amount of said lawful taxes are determined and placed on the tax
list. Nothing herein shall authorize an inquiry into the listing of property
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or the return thereof for taxation or the collection of any tax or the
penalty thereon for a period exceeding the first five years next preceding
the year in which the inquiries and corrections provided for in this act
are made. ¥ * *7

Under the provisions of this section, when the county auditor has reason to
believe that property either tangible or intangible required by law to be listed for
taxation has not been listed, he shall call the owner of such property before him
for examination. or if the owner of such property be not living, then he may call
the legal representative of such deceased person, for examination. It is then pro-
vided that in addition to the current tax vear the examination may include the
returns of the same person for prior years beginning with 1921

If the auditor finds that the person so required by law to list property or to
make a return thereof for taxation has made a false rcturn or has evaded making
a 1eturn, or has withheld from, or failed to include in such return or statement
any taxable property required by law to be listed, the auditor shall determine the
true amount or value of the personal property which such person failed to return
or upon which he should have been, but was not taxed, for the year 1921, or for
any year or years subsequent thereto, up to and including the year 1925.

This section also provides that the county auditor shall determine as ncarly as
practicable, the true amount or value of the personal property which such person
failed to return and was not taxed for the year 1926, or for any year or years
thereafter.

While said section mentions the years 1921, 1925 and 1926, yet said years have
no application at the present time for the reason that said section expressly pro-
vides that nothing in said section shall authorize the county auditor to make an
inquiry into the listing of property or the return thereof for taxation or the col-
lection of any tax or the penalty thereon for a period exceeding the first five years
next preceding the year in which the inquiry and correclions provided for in said
act are made. It is therefore evident that under the provisions and limitations
contained in Section 5398, General Code, the county auditor in examination of the
administrator is limited to the period embracing the first five years next preceding
the year in which the inquiries are made.

Section 5399, General Code, reads in part, as follows:

“If any person required to list property, or make a return thereof for
taxation to the assessor or county auditor, or to a board, officer, or person,
other than a board composed of officers of more than one county, in the
year nineteen hundred and eleven, or in any year or years thereafter fails
to make a return or statement, or if such person makes a return or state-
ment cf only a portion of his taxable property, and fails to make a return
as to the remainder thereof, or if he fails to return his taxable property or
part thereof, according to the truc value thereof in money, as provided
by law, the county auditor for each year as to such property omitted and
as to property not returned or taxed according to its true value in money,
shall ascertain as near as practicable the true amount of personal property,
moneys, credits and investments that such person ought to have returned
or listed, and the true value at which it should have been taxed in his
county for not exceeding the five years next preceding the year in which
the inquiries and corrections provided for in this scction and in the next
preceding and the next two succeeding sections are made and not in any
event prior to the yvear nincteen hundred and eleven, and multiply the
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omitted sum or sums by the rate of taxation belonging to said year or
vears, and accordingly enter the amount on the tax lists in his office, giving
a certificate thercfor to the county treasurer, who shall collect it as other
taxes, ¥ * ¥V

This section provides that for cach year as to such property omitted and as to
property not returned or taxed according to its true valuc in money, the county
auditor shall ascertain as nearly as practicable the true amount of personal property,
moneys, credits and investments that such person ocught to have returned or listed
and the true value at which it should have lbeen taxed in his county for not ex-
ceeding the [ive years next preceding the year in which the inquiries and corrections
provided in this section are made. This section mentions the year 1911 as the
maximum limit to which the auditor could investigate a listing of personal property
but it also contains the express provision that the county auditor’s examination and
corrections are limited to the first five years next preceding the year in which
the inquiries and currections provided for in this section are made.

It is therefore clear tfat under the provisions and limitations of Scction 5399,
General Code, the county auditor is limited in his examination of the administrator
to the five years next preceding the year in which his inquiries and corrections are
made.

Respectfully,
Epwarp C. TURNER,
Attorney General.

3081.

BOARD OF EDUCATION—TRANSFER OIF TERRITORY ¥FROM SCHOOL
DISTRICT IN ONE COUNTY TO CONTIGUOUS SCHOOL DISTRICT—
WHEN COJMPLETE—WHEN OBLIGATIONS BEGIN—EQUITABLE
DISTRIBUTION OF FUNDS WITHIN DISCRETION OIF ANNEXING
BOARD.

SYLLABUS: .

1. A trausfer of territory from « school district in onc county school district
to a contignous county school district is not complete until the board of cducation
of the county school district to which the transfer is beinyg made makes an cquitable
division of the funds and indebitedness beticeen the two districts involied,

2. A board of eduaction of a school district to which lerritory is tranusferred
does not become obliguted to assume charye of the edication of the children residing
in the territory transferred, until the transfer is complete.

3. The making of an equilable distribution of funds and indcbiedness between
two school districts, when a part of the territory of one district is anncxed to an-
other, is purely within the discretion of the bourd of education churged by law with
the duty of making tiis cquitable distribution, and in the absence of fraud or abuse
of discretion the distribution as made by such board of education will be final.

CoLtatsrs, Ouio, December 31, 1928.

Hox. Jay S. MceDevirr, Prosccuting Atiorney, M1 ernon, Ohio.
Dear Sk~ am in reedpt of your communication requesting my opinion as
fullows:



