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OPINION NO. 78-008

Syllabus:

l. A "tract of land" as used in R.C, 1309.27 Includes
(n)porllon of a "tract", as defined in R.C. 1509.0)
J)

2, A "teact” for the purpose of R.C. 1509.29 includes
a portion of a "tract" as defined in R.C. 1309.0}
{(J).

To: R%bort W. Teater, Director, Ohio Dept. of Natural Resources, Columbus,
hio
B8y: William J. Brown, Attorney General, February 13, 1978

Your request for my opinion poses the following questions:

1 For the purposo of esiablishing a dnlling unit
under Ohio Revised Code $1300.27, (mandatory
pooling orders), may the "“tract™ which is
insufficient for a drilling unit (that mentioned in
the first paragraph of Ohio R.C. $1309.27) and
which requires the addition of other land through
a pooling order Ho A portion of a "tract?”

2, May an owner of such a portion apply for
designation of that portion as an oxception tract
under R.C. $§109.29?

You state in your letter that the failure to allow pooling of neighboring traots
with a portion of a tract would have the affect of allowing oil and gas resources
under that portion which are not tapped by other drilling units in the tract to go
unused. While such a result certainly would be undesiradle, the authority to
promuigate mandatory pooling orders must be derived {rom statute. Accordingly,
it is necessary to examine the scheme of oil r.nd gas regulation estadlished by R.C.
Chapter 1509,

R.C. Chapter 1509 s the (irst attempt to compechensively regulate the
production of oil and gas in Ohio. The goal sought by the Cenerai Assembly, when
the legislation was enacted in 1963, was (0 seck a balanre botwern private rights
and the public interest. Specifically, the primary thnst of R.C. Chapter 1309 is to
prevent both physical and economic waste of O%ios ol and gas resources, through
devices such as mandatory pooling and siutewide woll snacing. ‘leyers and
Williams, Petroleum Conservation in Ohio, 24 Ohio St. L.J. 391 {1983).

R.C. 1509.27 concerns mandatory pooling orders, providing in pertinent part
thats

If a tract of land is of insufficient size or shape to meet
the requirements for drilling 8 well thereon as provided
in section 1509.24 or 1309.25 of the Revised Code,
whichever is applicable and the owner has been unable
to form a drilling unit under agreement provided in
section 1509.28 of the Revised Code, on a just and
equitadle basis, the owner of the tract may make
application to the division of oil and gns for a
mandatory pooling order.
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"Tract” is defined in R.C, 1309.01 (J) as " , , . a single, individually taxed
parcel of land appearing on the tax list.,” It is my understanding that your request
contemplates a situation wherein a tract of land as deflined abave is of sufficient
size to allow several drilling units 1o be formed within it plus 8 portion of a tract
insufficient to constitute a drilling unit.

The Oil and Gas Board of Review is ostablished by R.C, 1309.3%, Perions
aggrieved by an order of the Chiel of the Division of Oil and Gas may, pursuant to
R.C. 13909.36, appoal to the Board, Tho Bourd musl conduct a hearing, If 1t finds
the ordor lawful and reasonable, it must alfiem it, If 3t does not, it may either
vacatle the order or muke the order it (indi the ohief ihould have made, R.C,
1309.38. Pursuant to this authority, the floard, in Jerry Moaore, Ine., Appesl No. I,
Ohio Ol and Gas Board of Review (July |, 1068), determined thals

« + « an examination of sald sections (R.C. Chapter
1509] disoloses that the word “iraet” iy gued therein at
loast thirty-nino limes and thal in several inilances
where wiod a narrow eonitruelicn of the janguage “»
single, Individually taxed pareel of janG appearing on
the tax list™ would De entircly unworkanle,

In Moore, the appellant, who wiihed 19 huvo 9 mandatory pooling ofder tisuexd
regarding an eight acre porlion of 4 one hundred ieventy-lour acte lract, was
donied such an order, The appellee contended thal the Bight seres was not 4 treel,
While the Board aflirmed the ordar of appellee an athor groundi, it held that the
portion xas 4 “traot” as defined in R.C, 1509,0] (J). THe Hourd Hased ifs Jeeision
not only on the abave coailruction Hul ilio uypon the intent of the legiilature 1o
oncourage the devslonment af ol and gas in Ohio,

The meaning of the word “traet™ as wied in R.C. 1309,27 was atio carefylly
analyzed by Moyers and Williami in 1he conloxt af an isiue regarting the continyod
valigity of 4 portion of 4 Jease whieh is 30l in 9 wnil, They deriussively ardwe thal
“traot” as wied in R,C, 1509,27 refcrs in that cqic 19 1he Darlion of 3 leqic mhich iz
included in o Anlling unit which is eslablished Sy 4 H00ling ofwor isiged Juriuant 1o
that idelion, Mesers and Williams, Supra, at 425427,

R.C. Chapter 1309 is a2 highly teehnicn] aaelzam of peovisioms for ihe
regulation of ail 4nd Zas prodyction, The Oil and (e faard of Revicw is Shgrge!
with the daly of insuring thel orers of the Chie! of Divizion of Oi) and Gas comply
with this Chepler, Great deforence 2uwsl, of couria, 9 sctorded adminisiralive
interprotations of ilalutory Droviiiend, Jones Mels) Pracyels Co. x, Wajaer, M
Ohio SU.2d 173, 181 (1972 State, ex rel, Jolmiom & MHizeins Co, v, S T, My Ohio
St. 376, 382 (1927h Nate, ox re; Cretww v, Widdiclonn Hy e A 1 O%sio 9,
437, 492-457 (928, TIVT O, ALy (ren, N6, ~1-084, [Pis i+ eipecially (fue atere
the interprelation of the adminstrative Dody is comiidlont wilh the Durpoie of 1he
statute it is interproting. AecHdingly. il 1» My apinion Mat a4 “treet of land” 2
yiod in R.C. 1309.27 includes a4 portion of & “ireet™, 4i defined in R.C, 1509,00 (D),

Your idcond quention concermi the fenm “Iraet™ ai il relates o R.C, 150929,
whieh Drovides:

'pon apD.icalion By 4n anner of ¢ 1redt foF alusn
4 dnilling pormit may not Do ikdwod, and 2 showifd Sy
him that B¢ .4 unadle 10 enter 4 xojumiary oaling
agreement and thatl Mo would 5o hadle 10 mriididale
under 4 masdelory poaling ceder, the ctuef of the
division of N and 2 snall isepe 3 Dermil and ofder
SAiADlEnIng the 1740t 36 a0 aXCeDiion trael if the ehief
findi thatl auch onner moyld HIMerwiie M reciuded
from producing =l of Zwi from mis iract wecauie of
minimum acresde of Ralance reqQuizementi. e order
shall set o pereontage of the maximum faily Dovenliag
production ol xhich the wel] May ™ produced, The
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percentage shall be the same as the percentage that the
number of acres in the tract boars to the number of
acres In the minimum ncreage requirement which has
bean established under section 1400.24 or 1509.28 of the
Rovised Code, whichevar is applicable, but if the well
drilled on such tract is focated nearer to the boundary
of the tract than the required minimum distance, the
percentage may not exceed the percontage determined
by dividing the distance from the well tu the boundary
by the minimum distance roquirement. Within ten days
after completion of the well, the maximum daily
potential production of the well shall be determined by
such drill stem, open flow, or othar tests as may be
required by the chief. The chief shall require such
tests, at least once eovery threo months, as are
necessary to determine the maximum daily potential
production at that time,

The word “tract” was interpreted by the Qil and Gas Board in Moore, v in
the samo fashion as used in R.C. 3007.27, to include portions of single, indivi Iy
taxed parcels of land appearing on the tax list. In Evelyn H. Lyons, Appeal No. 4,
Ohio Oil and Gas Bonrd of Review (\March 14, 19677, E“!E Bﬁ noted that R.C,
1500,29 was designed to enable owners of tracts of insufficient size for drilling
4nits to recover the oil and gas underneath such tracts. The Board found that the
General Asiombly had intended that . . . no person should be precluded from
producing oil and gas from his property because of minimum acreage or distance
roquirements . . .° where the conditions of R.C. 1309.29 are satisfied.
Accordingly, it is my opinion that s “tract® for the purpose of R.C, 1509.29
includes a portion of a “traot™ as defined in R.C. 1309.01 (J). Seo Emens & Lowe
Ohio Oil ¥ Gas Coniervation Law - The First Ton Yoars, 3?7 Ohio St L.J. 31 (1978),

Thoreforo, it is my opinion, and yeo-: are %0 advised, that:

(K A "tract of land® as uted in R.C. 1509,27 includes
a )pomon of » “tract”, as defined in R.C. 1309.01
),

% A "teact” for the purpose of R.C. 1509.29 includes
a portion of & "tract™ as defined in R.C. 1509.01
(I





