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DITCHES-TOWXSHIP-COl'XTY CO:\L\1ISSIOXERS 
OF-EXCEPTIOXS XOTED-OPIXIOX XO. 136~ 

FOLLOWED. 

SYLLABUS: 

HAVE Ci)XTROL 
:\PPROVED AXD 

The county commisoioners are z•ested with sole authority in regard to the constructing, 
cleaning and repair of township ditches, except that the town8hip trustees have authority 
under the provisions of Section 6603, General Code, to improz•e a township ditch or drain 
within the iimitatious contained in said section. 

CoLu~uc~m, OHJo, September 17, 1928. 

RoN. CARL Z. GARLAND, Prosecuting Attorney, Batavia, Ohio. 

DEAR Sm:-This will acknowledge your letter dated September 13th, 1928, 
which reads as follows: 

"The County Commissioners have requested me to secure your opinion 
on the following matter relative to so-called co:mty ditches. 

Are all township ditches and drains now under the control and super­
vision of the County Commissioners, to the extent that they are required 
by law to clean and to supervise the cleaning of such ditches?" 

The question which you present was answered in a recent opinion of this office 
addressed to Prosecuting Attorney of Brown County, Ohio, which opinion appears 
in Vol. IV, Opinions, Attorney General for 1927, at pages 2483, the syllabus of which 
reads as follows: 

"1. The county commissioners are vested with sole authority in regard 
to the constructing, cleaning and repair of township ditches, except that the 
township trustees have authority under the provisions of Section 6603, 
General Code, to improve a township ditch or drain within the limitations 
contained in said section. 

2. When a petition is filed under the provisions of Section 6603, General 
Code, it is the mandatory duty of the township trustees to proceed under 
said section." 

I am enclosing herewith a copy of this opinion. 

2584. 

Respectfully, 
Enw ARD C. TURNER, 

Attorney General. 

CIGARETTES-LICENSE-DEFINITION OF WHOLESALE AND RETAIL 
DEALERS-OPINIONS REVIEWED. 

SYLLABUS: 
1. Opinions of the Attorney General on the wholesale and retail traffic in cigarettes 

reviewed. 
2. Where a person, firm or corporation has filed with the county auditor the state­

ment required by Section 6891, General Code, and paid the fifty dollar fee as a retail dealer 
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in cigarettes, and the auditor is later informed that such person, firm, or corporation is 
in fact selling cigarettes at wholesale, s!lCh person, firm or corporation is not liable for 
the assessment of four times the amount of the license fee as prot>ided in Section 5898, 
General Code. Such person, firm or corporation may, hotDet·er, be prosecuted ltnder the 
provisions of Section 12680, General Code. 

3. A person, firm or corporation engaged in the wholesale business of trafficking in 
cigarettes, 1uith a place of bllSiness in another state, but no place of business in Ohio, is 
not liable for the license fee prescribed in Section ti8.9'., General Code, where such person, 
firm or corporation sells cigarettes at wholesale in the cnur.~e nf interstate commerce to 
persons, firms or corporations within Ohio. 

CoLUMBus, Ou10, September 17, 1928. 

HaN. ERNEST M. BOTKIN, Prosecuting Attorney, Lima, Ohio. 

DEAR Sm:-This will acknowledge the receipt of your recent request for my 
opinion, and which reads as follows: 

"I respectfully request your opinion on the following questions: 

First: Under the provisions of Section 5894 of the General Code what 
constitutes 'The wholesale business of trafficking in cigarettes?' 

Second: Where information is furnished to the County Auditor to the 
effect that a certain firm is selling cigarettes at wholesale and the records 
in the Auditor's office show that such firm made a return under Section 5897 
of the General Code as a retail cigarette dealer, and paid the sum of $50 
as such retail dealer, as provided in Section 5894, General Code, is such 
firm liable for the assessment of four times the amount of the license fee 
as provided in Section 58)8 of the General Code? 

Third: Is a pers_on, firm, or corporation in the wholesale cigarette 
business with a place of b~:siness in another state and having no place of 
business in Ohio, liable for the license fee provided by Section 5894, General 
Code, and the penalties provided by the chapter of the General Code relat­
ing to the trafficking of cigarettes, where such person, firm, or corporation 
sells cigarettes at wholesale within the State of Ohi~?" 

Section 5894, General Code, to which you refer, provides: 

"A person, firm, company, corporation, or co-partnership, engaged in 
the wholesale business of trafficking in cigarettes, cigarette wrappers or a 
substitute for either, shall annually be assessed and pay into the county 
treasury the sum of two hundred dollars, or, if so engaged in such traffic 
in the retail business, the sum of fifty dollars for each place where such busi­
ness is carried on by or for such person, firm, company, corporation or co­
partnership." 

In your first question you make inquiry as to what constitutes "the wholesale 
business of trafficking in cigarettes" under Section 5894, sapra. Obviously, whether 
a particular course of conduct constitutes a wholesale or a retail traffic in cigarettes 
depends upon the particular facts involved and it is impossible to give a categorical 
answer to your first question. Similar questions have been considered by this de­
partment with reference to specific sets of facts, and I desire to refer you to the fol­
lowing opinions which may aid you in determining whether, under a particular set 
of facts, the person, firm or corporation in a given case is engaged in the wholesale 
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or the retail business of trafficking in cigarettes: 1915 Opinions, Attorney General, 
Vol. II, p. 1270; 1927 Opinions, Attorney General, Vol. I, pp. 360,516 and 637. Opinion 
~o. 300, 1927 Opinions, Attorney General, Vol. I, p. 516, contains a discussion of the 
various tests applied by the courts in determining what constitutes sales at whole­
sale or at retail under given sets of facts. I deem it unnecessary to quote at length 
from the above opinions inasmuch as the same have been published and are readily 
available for your examination. 

The question has also been considered by this department in three later opinions, 
being Opinion No. 1939, addressed to the Prosecuting Attorney of Ashland County, 
Ohio, under date of April 5, 1928; Opinion No. 1995, addressed to the Prosecuting 
Attorney of Montgomery County, Ohio, under date of April 20, 1928, and Opinion 
No. 2159, addressed to the Bureau of Inspection and Supervision of Public Offices, 
under date of May 24, 1928. The facts under consideration in Opinion No. 1939, 
supra, were as follows: One J. T. R., a retail dealer of Ashland, Ohio, purchased of 
__________________ store, 5 cartons 1 M Camel Cigarettes for 85.85 and tendered 
his check in payment. The check bore Mr. R's advertisement as a retail grocer. 
In the course of the opinion, after quoting from Opinion No. 300 above referred to, 
it was said: 

"On the meager facts submitted it is impossible for this department 
to cletermine, whether or not the store in question was 'engaged in the whole­
sale business of trafficking in cigarettes;' although it is my opinion that, on 
the facts stated in your letter, under any of the four tests above discussed 
it could not be said that the store making the sale described in the report 
was engaged in the wholesale business of trafficking in cigarettes. 

The store making the sale here involved is one of a well known company, 
which operates a large number of retail grocery stores. Undoubtedly such 
stores are engaged primarily in the retail business, and one or more isolated 
sales in quantities like that here involved would not in and of itself make 
such stores wholesalers. However, under the guise of conducting a retail 
grocery business, such stores can not engage in the wholesale business of 
trafficking in cigarettes and avoid the tax imposed by law." 

Opinion No. 1995, supra, holds that the requirement in Section 5894, supra, of 
a license for each place where such business is carried on applies equally to the whole­
sale and the retail business. The syllabus of Opinion No. 1995 reads: 

"A person, firm, company, corporation or copartnership engaged in 
the wholesale business of trafficking in cigarettes, cigarette wrappers, or a 
substitute for either, shall annually be assessed and pay into the county 
treasury the sum of two hundred (8200.00) dollars for each place where such 
business is carried on by or for such person, firm, company, corporation 
or copartnership." 

The syllabus of Opinion No. 2159, supra, reads: 

"1. A corporation located outside the state through its salesmen sells 
cigarettes to retail dealers in Ohio and ships the same direct. The retail 
dealers receive no invoices from the corporation, which sends the invoices to an 
Ohio representative who presents the invoices to the retailers, makes collec­
tion and settles with the corporation, deriving a profit from the transactions. 
Such transactions are in legal effect sales by the corporation direct to the retail 
dealers and the Ohio representative who makes the collections is not liable 
for the wholesale cigarette dealer's license under Section 5894, G. C. 
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2. \\rhere manufacturers of cigarettes make sales through their salesman 
direet to retail dealers and ship the goods direct to said retail dealers, a jobber 
who is billed for such cigarettes, who is required to pay the invoices therefor 
and who in turns collects the amounts of such invoices plu~ a small profit 
from the retail dealers. but who must stand any loss through failure of any 
of the retail dealers to pay, is engaged in the wholesale business of trafficking 
in cigarettes and is liable for the wholesale cigarette license tax." 

The first branch of the above syllabus is in accord with the holding in the opinion 
found in 1915 Opinions, Attorney General, Vol. II, p .. 1270, and the second branch is 
in accord with the holding in Opinion No. 372, 1927 Opinions, Attorney General, Vol. 
I, p. 637, above referred to. The above opinions will, I believe, give you sufficient 
information to enable you to determine, under any given circumstances, whether a 
dealer in cigarettes is engaged in such business in a wholesale or a retail way. 

Sections .')897 and 5898, General Code, to which you refer in your second question, 
provides: 

Section 5897. "Each person, firm, company, corporation, or co"partner­
ship engaged in such business shall annually, on or before the fourth M:md.ay 
of May, make out and deliver to the county auditor upon a blank to be fur­
nished by such auditor tor that purpose a statement shm\iug the name of 
the person, firm, company, corporation or co-partnership engaged therein, 
a brief and accurate description of the premile' where it is conducte:.l, and 
by whom owned. Such statement shall be _igned and ve7ifi~cl by such per ,on, 
firm, company, corporation or co-partnership." 

Section 5898. "If such person, firm, company, corporation or co-· 
partnership, fails or refuses to furni>h the re~ui;ite information tor such 
statement, or to sign or verify it, the a;sessment shall be four times the amJunt 
provided in this chapter. The person, firm, company, corporation or co· 
partnership entering into such bmine>s aft3r the fourth Monday of May in 
any year, before so doing shall make the return herein required to the county 
auditor, and, failing to do so, su~h asse;sment shall be four times the amount. 
provided in this chapter." 

tlection 5897 requires a person, firm, company, ete., engaged in the bu~iness of 
trafficking in cigarettes annually to make out and deliver to the county auditor a state­
ment showing the name of the person, firm or company, a brief and accurate description 
of the premises where the business is conducted and by whom owned. Such state­
ment must be signed and verified by such person, firm, company, etc. Section 5898 
provides as a penalty for failure or refusal to furnish the requisite information for such 
statement or to sign or verify it, an assessment of four times the amount of the original 
assessment. Section 5898 is a penal section and it is well settled that penal sections 
must be strictly construed. Hence, unless the person, firm or corporation who makes 
and files the statement required by Section 5897, General Code, is required by law to 
state therein the character of the business engaged in, that is whether wholesale or 
retail, no penalty may be imposed under Seetion 5898, General Code, for failure so to 
state or for misstatement as to the character of such business. Section 5897 does not 
require the person, firm or corporation making the statement to state therein the 
character of the busine3s engaged in. If that information is included in the statement, 
it is purely voluntary and no penalty attaches under Section 5898, General Code, if 
such information is im·orrect. 

However, in this connec·tion, your attention is directed to Section 12680, Gene1 al 
C'ode, whi<·h provides: 
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"\Yhoever, being engaged in the bt1.~ines~ of traffif•king in cigarettes, 
cigarette wrappers or a substitute for either, fails to post and keep con~tantly 
displayed in a conspieuous place in the building where such business is carried 
on, a receipt signed by the county treasurer showing that the amount of the 
assessment required by law hu.~ been paid into the trea•mry of the county 
where such business is located, or Hells or offers to Hell cigarettes, cigarette­
wrappers or a substitute for either without complying with the provision~ 
of law relating to cigarettes, shall be fined not less than one hundred dollars 
nor more than three hundred dollars and for each sub~equent offen~e shall 
be fined not less than three hundred dollars nor more than five hundred dollars." 

You will observe that the above section provides a penalty, by way of a fine, for 
engaging in the business of trafficking in cigarettes or eigarette-wrappers without 
posting and keeping constantly displayed in a compicuous plal'e in the building where 
such business is carried on, a receipt showing that the amount of tlw assessment required 
by law has been paid into the county treasury. The words '·the amount of the assess­
ment required by law" can, of course, refer only to the tax or a<sessment prescribed in 
Section 5894, General Code, supra, to-wit, $50.00 for engaging in the retail business 
and $200.00 for engaging in the wholesale business of selling cigarettes. It follows 
that even though a person, firm or corporation has paid the $50.00 assessment and has 
obtained a receipt therefor and keeps the same displayed as required by Section 12680, 
General Code, if it is in fact engaging in the wholesale business the amount of the 
assessment required by law has not been paid, and such person, firm or corporation is 
liable to prosecution under said Section 12680, General Code. 

In your third question you inquire whether or not a person, firm or corporation 
in the wholesale ('igarette business with a place of business in another state and with 
no place of business in Ohio, which sells cigarettes at wholesale within this state, is 
liable for the licen~e fee provided by Seetion 5894, General Code, and the penalties 
provided by related Sections. Obviously, the legislation providing for a tax on the 
business of trafficking in cigarettes was enacted in the exerf'i~e of the police power of 
the state, which cannot operate extra-territorially, and unless the sales in question can 
be mid to have been made in the State of Ohio, such person, firm or corporation can 
not be compelled to pay the tax imposed by Section .5894, General Code. 

In one of the opinions above referred to, to-wit: Opinion Xo. 624, 1915 Opinions, 
Attorney General, Vol. II, p. 1270, a similar question was considered. It appeared 
that a eorporation with headquarters in St. Loui~, :\lissouri, was selling eigarettes at 
whole.oale to retail dealers in Piqua, Ohio, through its salesmen, the eigarettes being 
shipped direct to mid retail dealeF It further appeared that there was another dealer 
in ~aid city who represented the whole>aler, to whom the wholesaler sent the invoices 
covering the cigarettes shipped to the other dealers, and who collected the amounts 
of the invoices, plus a small profit, from the retail dealer~, and remitted the amounts 
of the invoices to the wholesaler, retaining the profit added for himself. Ii was held 
that the sales in question constituted interstate commeree and were not subject to the 
Ohio tax on the busineRR of traffieking in cigarettes. 

In a later opinion, being Opinion Xo. 372, found in 1927 Opinions, Attorney Gen­
eral, Vol. I, p. 637, under similar cireumstances, whieh, however. differed in so far 
that the invoices were sent to a jobber, who paid mid invoices and collected the amount 
of the same, pluR a small profit from the retailer, but who must bear any )o;;s re,mlting 
from failure of any of Raid retailers to pay, it was said: 

"* * The jobber is billed for the cigarettes and is re~pomible for 
the payment of the invoices. He in turn hills the retailers for the amount~ of 
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the invoices plus a small profit, but if he is unable to make c·ollection he ha~ 
no rccotm·e against the manufacturer and must personally stand the lo:;s. 

l'nder sueh circumstances it is clear that the jobber is more than merely 
the agent of the wholesaler for the purpose of making collection of the whole­
saler's accounts. It is further clear that under such circumstances, as between 
the manufacturer and the jobber, there is a sale of the eiq;arettes to the jobber 
and that the title to such cigarettes passes to the jobber even though they are 
delivered to persons other than the jobber and never come into his actual phys­
ical pos•esFion. The salesmen who sell the cigarettes to the retailers are as 
a matter of law the agents of the jobber for the purpose of making such sales. 
It is not neces~ary for the purposes of this opinion to determine the exact 
time when title does pafs to the jobber." 

In view of the holdings of the opinions above referred to, your third question must 
be answered in the negative. You do not state whether the wholesaler in question 
transmits the invoices direct to the retail dealers to whom the sales are made or send'l 
the Fame to some jobber or representative to make collection. I am therefore unable 
to render an opinion as to whether or not such jobber or representative would he liablP 
for the cigarette tax. Respectfully, 

EDWARD C. TURNER, 

A ttornPy Geneml. 

2585. 

FINES-SECURITY TO l\IAGISTHATE FOH PA Y:'viEXT OF FINE A~D 
COSTS-REGISTERED LIBERTY BOND-AUTHORITY OF MAGIS­
TRATE TO INSTITUTE CIVIL ACTION FOR ITS ENDORSEMENT. 

SYLLABUS: 
1. llf agist rate is mtlhoriz,ed to take either chattels or choses in action, including a 

mortgage, as security for the payment of a fine and costs. In case of default of pnyment of 
fine, mayor has right to sell chattels and foreclose mortgage. 

2. Where security for fine and costs fails, execution may be levied 1tpon the property 
of the defendant, or, in default thereof, upon the body of the defendant. 

3. Where a registered Liberty Bond was given by a defendant in a criminal action 
as security for the fine and costs imposed 11pon such defendant, which bond was not en­
dorsed or assigned to such mayor, and the defendant now rej1tses to endorse such bond, 
a civil action may be commenced by the mayor in a court of competent jurisdiction to re­
qui?·e the defendlLnt to endorse the bond lLnd take such other steps as may be necessary to 
enable the mayor to sell the bond and apply the proceeds in satisfact·ion of the fine and costs. 

CoLUMBUs, 0Hto, September 17, 1928. 

Bureau of lns7Jection and Supenision of Public Offices, Columbus, Ohio. 

GENTLE~IEN:-This will acknowledge your letter dated August 17, 1928, which 
reads: 

"The :\1ayor of an Ohio Village accepted a rcgisten~d liherty bond for 
8100.00 as security for an unpaid fine of 8100.00, assessed for violation of a 
statute. The Mayor failed to have the bond endorsed or assigned to himself, 
or the State, and the defendant refuses to endorse same at this time. 


