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2. Under section 11 of the Hughes bill, district boards of health are required to pro­
vide for the. medical inspection of schools, but such inspection is not exclusive, boards of 
education also having the right to make inspection to the extent provided in sections 7692 
and 7692-1 G. C. 

Counrnus, Omo, August 30, 1919. 

Bureau of Inspection and Supervision of Publie Offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of recent date reads as follows: 

"We are respectfully requestihg the following information relative to 
house bill No. 211, known as the Hughes health bill, passed by the last gen­
eral assembly: 

1. Does such act remove from school authorities the right to provide 
for medical inspection of schools? 

2. Will such inspection be conducted by the municipal health boards 
and district health boards? " 

The authority of boards of education to provide for medical inspection of schools 
is contained in the following sections of the General Code: 

Sec. 7692 (103 0. L. 897): 

"Each and every board of education in this state may appoint at least 
one school physician; provided two or more school districts may unite and 
employ one such physician whose duties shall be such as are prescribed in 
this act. Said school physician shall hold a license to practice medicine 
in Ohio. School physicians may be discharged at any time by the appoint­
ing power whether the same be a board of education or of health or heaJth 
officer, as herein provided. School physicians shall serve one year and until 
their successors are appointed and shall receive such compensation as the 
appointing board may determine. Such boards may also employ trained 
nurses to aid in such inspection in such ways as may be prescribed by the 
board. Such board may delegate the duties and powers herein provided for­
to the board of health or officer performing the functions of a board of health 
within the school district if such board or officer is willing to assume the 
same. Boards of education shall co-operate with boards of health in the-
preventing of epidemics:" ' 

Sec. 7692-1 (103 0. L. 897): 

"School physicians may make examinations and diagnosis of all chil­
dren referred to them at the beginning of every school year and at other times. 
if deemed desirable. They may make such further examination of teachers, 
janitors and school buildings as in their opinion the protection of health of 
the pupils and teachers may require. Whenever a school child, teach.er or­
janitor is found to be ill or suffering from positive open pulmonary tuber- · 
culosis or other contagious disease the school physician shall promptly send. 
such child, teacher, or janitor home with a note, in the case of the child, to­
its parents or guardian briefly setting forth the discovered facts and ad­
vising that the family physician be consulted. School physicians shall 
keep accurate card index records of all examinations and said records that. 
they may be uniform throughout the state shall be according to the form 
prescribed by the state school commissioner, and the reports shall be made­
according to the method of said form; provided however that if the parent: 
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On the one hand your examiner's position appears to be, as stated in your 
letter, th.at "he rules that the collaterals of the personal bond must be interest bear­
ing obligiations of the United States or such other bQnds as are described in section 
4295 in the third provision." On the the other hand the trust company's position 
may be shown by a quotation from page 2 of their brief, as follows: 

"We contend that if we comply with the second alternative by furnish­
ing 'good and sufficient surety' we have complied with the requirements of 
section 4295 of the General Code, particularly when the form of assurance not 
only complies with the law as to form, but has been approved by the proper 
municipal officers, authorized by law to pass upon the sufficiency thereof and 
approve the same. 
* * * • • • • • • 

We understand that your office has taken the position that the form of 
assurance referred to in the second alternative above referred to should be 
ignored and that the depositary banks should comply either with the first 
alternative by giving a surety company bond, or with the third alternative 
by pledging United States, state, county or other bonds or obligations of 
political subdivision as expressly defined in section 4295. 

The undersigned respectfully submits that the second alternative form 
of security is not only warranted by law but when suppiemented by property 
or securities to -an excessive margin of safety meets the entire power of the 
act and furthermore th,at the property or securities which make t)le surety 
'good and sufficient' as required by section 4295 need not be bonds of the 
United States nor of the state or the political subdivision thereof as defined 
in the third alternative." 

It is noted that reference is made in the brief of the trupt company to sections 
115 and 12lS of the revised ordinance.s of the city of Cleveland. These section,s des­
ignate cert~in municipal officers as the depositary commission and require their ap­
provai of the bond or securities offered by the depositary. No reference to any other 
Cleveland ordinance is made which would indicate that there is any conflict between 
the ordinances or charter provision of Cleveland and section 4295, and for this reason 
it is assumed that section 4295 governs and this opinion is limited to that section and 
the ordinances to which attention is called, as above indicated. 

The question involved may be raised and re-stated in another way, viz., does the 
word "s,urety" refer to persons contracting in and sustaining the relation of surety­
ship or does it refer to things such as securities, and is it used in the sense of "secur­
ity? " Are the three alternative methods provided in section 4295 separately exclu­
sive, or may they be used conjunctively in furnishing the secu;ity for public funds? 

The purpose of depositary laws, as pointed out in opinion No. 761 addressetl to 
your d~partment un~J:er date of Novembe_r 7, 1919, is "to safeguard anp insure the 
proper custo.dy of public money, but they go further than that and requh-e that suc\l 
part of the increment of the public funds as is agreed'upon shall inure to the benefit 
of the public." To this it- may also be added that the evident purpose was to secure 
for the public the highest possible rate of interest, with the minimum risk. As to 
the meaning of the phrase "good and sufficient surety," as used in what may be termed 
tJie second alternative, it is suggested that in the construction of statutes words are 
to be given their ordinary meaning rather than a special -restricted or enlarged mean­
ing and must be interpreted in connection with other parts of the act in which it is 
used. 

What is the meaning of the word "surety" as used in that phrase? 
It is defined in Standard Dictionary to be: 
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"l. A persan who engages to be responsible for the debt, default or mis­
carriage of another; guarantor; bail. 

2 A pledge o! money deposited or of credit given to secure against loss 
or damage; * * * 

3. That which gives security or confidence; * * • the state of 
being i;ecure • * * " 

Bouviers Law Dictionary, page 3191, defines "surety" to be: 

"A person who binds himself for the payment of a sum of money or for the 
performance of something else for another." 

In words and phrases, Vol. 8, page 6809, numerous definitions from different 
jurisdictions are given, which are, as to the pertinent part quoted here: 

"A surety is a persan who binds himself." Young vs. McFadden, 125 
Ind., 254. 

"* * * In law one who enters into a bond, etc." Pitkins vs. Boyd 
(Iowa), 4 Green, 255. 

A surety is defined as "a persan who," etc., citing authorities from numerous states. 
These definitions are recognized by the supreme court of this state in Wise vs. 

Miller, 45 O. S., 399, where the court quoted Smith vs. Sheldon, 35 Mich., 42: 

"A surety, it is said, is a persan who being liable to pay a debt," etc. 

These authorities are cited as showing that the word "surety" had an accepted 
meaning both in popular usage and in law, which meant a person sustained certain 
legal relations. 

It appearing reasonably certain that this word had an accepted meaning, that 
meaning must be attributed to the legislature unless a different meaning is evidenced 
by other provisions of the section. 

It is noted that the grant and direction of this state is to the city council, which 
may do certain things when certain requirements are met, and these are stated dis­
junctively and in substance are: (1) giving a surety bond, (2) furnishing good and 
sufficient surety, and (3) depositing bonds or other obligations. The first two con­
template the same method, viz., some corporation or person in the capacity of surety, 
incurring a secondary liability in behalf of the principal and for his benefit. 

The third alternate substitutes things, viz., certain kinds of bonds and obligations, 
for persons, and it is noticeable also that in the substitution great particularity is used 
in defining the character of bonds and obligations referred to. 

It would seem that these different alternative plans authorize the ~ouncil to de­
deposit the public money in a bank which tl) gives the surety bond or (2) furnishes a 
good and safe surety or (3) furnishes the prescribed security by the hypothecation 
of the bonds described and that each plan is exclusive and may not be used in whole 
or in part with the other alternative. However, in view of your exact question, the 
final consideration and decision on this question is withheld. 

It may be claimed with logical justification that the phrase "good and sufficient 
surety" implies a self sufficiency in the surety which is inconsistent with the idea of re­
enforcing such suretyship agreement with collateral security. The requirement of 
such collateral carries with it an implied admission of insufficiency of the surety, 
whose surety obligation of itself, under the statute, must be "good and sufficient." 

The result to which these observations lead may be regarded as rather technical, 
but it must be remembered that the legislature was deaJing with the subject of public 
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money and great care is attributable to it in safeguarding its deposit in every pos­
sible practical manner. It is common knowledge which is also attributable to the 
legislature that the value of industrial stocks and other securities fluctuates greatly 
and does not have the permanence and stability in value and security approaching 
the value and security of the bonds and obligations referred to in section 4295, and if 
the pledging of such non-statutory bonds and obligations were permissible under the 
second alternative, the great care and particularity with which the legislature defined 
the bonds in the third alternative would seem to have been useless. 

Therefore, the character and purpose of this legislation furnishes a practical reason 
for agreement with the conclusion technically arrived at, which is that where a bank 
furnishes a surety (other than a surety company), as security for the deposit of public 
funds, it is not legal to accept as collateral security bonds other than those defined in 
section 4295, to make such surety "good 1md sufficient," as required by that section. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

853. 

SCHOOLS-PUPILS OF SCHOOL DISTRICT ASSIGNED TO ANOTHER 
DISTRICT UNDER PRO VISIONS OF SECTION 7684 G. C.-SUSPENSION 
OF SCHOOL OPERATES THOUGH NO FORMAL ACTION TAKEN UNDER 
SECTION 7730 G. C.-HOW SUC}!: SCHOOL RE-ESTABLISHED-SALARY 
OF TEACHER MATTER OF CONTRACT BETWEEN TEACHER AND 
BOARD OF EDUCATION WHEN SCHOOL DOES NOT RECEIVE STATE 
AID. 

1. Where a board of education, acting under the provisions of section 7684 G. C., 
assigns a!l of the pupils of a school district io another district school or schools, sw;h assign­
ment operates as a suspension of the school in question, even though formal action regarding 
suspension was not taken under section 7730 G. C.,· and where the district school has been 
closed in this manner, the patrons of the district have recourse to the provisions of section 
7730 G. C., providing for the presentation to the board of education of a peiition signed 
by a majority of the electors in the territory of ihe suspended district and showing also that 
the average daily aitendance of the pupils who reside in such district, though a.tending 
other schools to which assig,ned, is twelve or more, such school must be-establishd. 

2. Where a school district does not receive state aid, the salary to be agreed upon in 
the contract between the teacher and a board of education is a matter of voluntary arrange­
ment between such board and such teacher, not governed by any maximum in amount. 

CoLUMBUS, Omo, December 6, 1919. 

HoN. V. W. F1LIATRAULT, Prosecuting Attorney, Ravenna, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for an opinion 

upon the following statement of facts: 

"District No. 2, Randolph township rural school district had an enroll­
ment of about twenty-five pupils last year. The board at the beginning 
of the school year this fall was unable to secure a teacher for the school in 
question and as a result the school was not in session for four weeks after 
which the board acting under authority of section 7684 of the General Code 
assigned the pupils, made a contract with the driver to haul them to a school 
at Randolph center. This assignment, of course, operated as a suspension 
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of the school. A petition signed by a majority of the voters of the school 
district in question, has been filed with the board asking for a re-establish­
ment of such school. The board believing that it is compelled to do so by 
section 7730 of the General Code as defined in the case of :Myers vs. the Board 
of Education, 95 C. S., 367, has granted the petition and agreed to reopen the 
school if it is able to secure a teacher. The highest salary paid for school 
teaching in this district is eighty-five dollars. 

It will be observed that the school was not suspended because of the 
small attendance at any time but that the children were assigned for the proper 
accommodation of the schools. 

1st. Would the school board be required to open this school under the 
facts as stated? 

2nd. Would the board be required to pay more than the maximum, 
eighty-five dollars, now being paid to secure a teacher for this district? " 

Section 7684 G. C. reads as follows: 

"Boards of education may make such assignment of the youth of thc-ir 
respective districts to the schools established by them as in their opinion 
best ·will promote the interests of education in their districts." 

In your statement of facts you indicate that the district in question had an en­
rollment of about twenty-five pupils during the preceding school year and thus there 
was no occasion for the county board of education to direct the suspension of such 
school under the provisions of section 7730 G. C., nor was there any reason, as far as 
enrollment or average daily attendance was concerned, for the local board of educa­
tion to suspend such district school. You indicate that the board at the time of open­
ing school this fall was unable to secure a teacher for the school in question and that 
as a result the school was not in session for four weeks during which it should have 
been in session. The board of education then acted under the provisions of section 
7684 and assigned the pupils residing in the district to another district school at Ran­
dolph Center and provided for their transportation to such school by contract with 
a driver. When the local board of education of Randolph township did this, it settled 
the question as to having any school at least for a temporary period in district No. 2, 
that is, the district in question, and therefore while the board did not act under the 
provisions of section 7730, in formally suspending such school, their action under 
section 7684 G. C., in transferring all the pupils, under their authority to do so, to 
another district school, brought about the suspension of the public school in district 
No. 2, at least for the current term. 

You indicate further that the school having been closed by the board of educa­
tion, through the assigning of the pupils to another district, there was a petition signed 
by a majority of the voters of district No. 2, asking for the re-establishment of such 
school. Inasmuch as the school in question had twenty-five pupils last year, and you 
do not indicate that any question of low attendance enters herein, it will be presumed 
that district No. 2 had the necessary number of pupils under the provisions of section 
7730 to entitle them to a re-established school in the place of one that had been sus­
pended. Section 7730 G. C. provides that the local board of education can suspend 
the schools temporarily or permanently at any time and for any cause, but the sec­
tion further provides that the patrons of any particular territory must be protected 
in their rights in that they· have been granted the petitioning power to bring about the 
re-establishment of a school in their district and all that is necessary is to show that 
the average daily attendance of the pupils who reside in their school district, although 
going to other schools to which assigned, is twelve or more, and the local board of edu­
cation must re-establish the school as decided in the case of State ex rel. Myers vs. Board 
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of Education, 95 0. S., 367, wherein the court, passing on a case similar to the one 
at hand, decided that the word "may", occurring in the last sentence of section 7730 
G. C., shall be construed as meaning "shall," an.d therefore where a majority of the 
voters in such old school district sign a petition to the board of education, asking for 
the re-establishment of such school that has been suspended, and proving th,11,t the 
average daily attendance of the pupils in schools to which assigned is twelve or more, 
the board of education has no leeway, but must re-establish such school. 

It may be said that were it not for the closing sentence of section 7730, the pa­
trons of such district would have no recourse to bring about the re-establishment of 
their school, where a board of education had arbitrarily decided, without ample cause, 
that the school in their particular district should be discontinued, closed or suspended, 
such terms meaning practically the same thing. Here the school was discontinued; 
the school was closed and it was not in operation, and it would therefore be idle to 
say that the school was not suspended in effect simply because the procedure men­
tioned in section 7730 had not been complied with by the local board of education in 
showing on their minutes that such school was suspended in but one way, but had 
transferred the pupils, by virtue of section 7684, to another school or schools. The 
effect was a suspension of the school in question, and the patrons must come to the 
provisions of section 7730 if they desire to have such school re-established where the 
board does not voluntarily establsh the school. 

Section 7730 G. C. in part reads: 

"* * * Upon the findjng by the board of education ordering such 
suspension that such school ought to be r~established, such ·school shall be 
re:-established. If at any time it appears that the average daily attendance 
of enrolled pupils residing in the territory of the suspended school, as it was 
prior to such suspension, was twelve or more, then upon a petition asking 
for rC'-establishment, signed by a majority of the voters of the said territory, 
the board· of education may (shall) re-establish such school." 

Referring to this language of section 7730 G. C., in the case of State ex rel. Myers, 
vs. Board of Education, 95 0. S., 367, Judge Johnson said: 

"As already pointed out, the first clause confers upon the board abso­
lute authority to re-establish the suspended school * * *. Unless the 
word 'may' was used in a mandatory sense, the remaining part of the proviso 
is wholly meaningless and vain. By this last clause, it is provided that the 
district may be re-established upon a petition signed by a majority of the 
voters of the district; but under the first clause the same board might re­
establish the school on the petition of a small minority, or upon no petition 
at all. We cannot conceive, and we find nothing in the language to indicate, 
that the legislature enacted the additional clause without any purpose what­
ever in view. 

We think it clear that the legislature intended that the word 'may' when 
applied to the last clause in the proviso should be held to be mandatory. It 
intended to secure to the residents of the rural and village school district, 
which has twelve or more pupils of lawful school age (average daily atten­
dance now required) the privileges of the residents of other similar districts, 
that have not been centralized by the affirmative vote of the people pursuant to 
the statute (4726 G. C.)" 

You also say that the highest sahry paid for school teaching in this district is 
eighty-five dollars per month, and desire to know if the board wouW be required to 
pay more than the maximum of eighty-five dbllars, now being paid, to secure a teacher 
for this district after the school is re-established. 
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In reply to th,is question it may be said that the amount of salary paid a teacher 
by a board of education is a voluntary agreement between the board of education 
and the teacher, and there might be cases in which the board would be required to 
pay ninety dollars or one hundred dollars per month, if they could get no teacher for 
less money, and yet this requirement is one, if it can be called such, that requires the 
voluntary acquiescence of the board itself. 

It is, therefore, the opinion of the Attorney-General that (I) where a board of edu­
cation, acting under the provisions of section 7684 G. C., assigns all of the pupils of a 
school district to another district school or schools, such as~ignment operatPs as a 
suspension of the school in question, even though formal action regarding suspension 
was not taken under section 7730 G. C.; and where the district school has been closed in 
this manner, the patrons of the district have recourse to the provisions of section 7730 
providing for the presentation to the board of education of a petition signed by a majority 
of the electors in the territory of the suspended district and showing also that the 
average daily attendance of the pupils who reside in such district, though attending 
other schools to which assigned, is twelve or more, such school must be re-established. 

(2) Where a school district does not receive state aid, the salary to be agreed 
upon in the contract between the teac~er and a board of education is a matter of volun­
tary arrangement between such board and such teacher, not governed by any maximum 
in amount. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

, 

854. 

MUNICIPAL CORPORATIONS-MAY EKACT ORDIXANCES TO REGU­
LATE CARRYING OF CONCEALED WEAPONS-JURISDICTIOX OF 
:MAGISTRATES UNDER SECTION 12819 G. C.-NO FINAL JURIS 
DICTION" rn FEWNY CASES. 

I. ,'\,Junicipalities may legally enact ordinances regulating the carrying of concealed 
weapons. 

2. Justices of the peace, mayors, police judges and municipal judges have juris­
diction in cases arising under section 12819 G. C., as examining magistrates only, and do 
not have final jurisdiction in felony cases. 

CoLcllrncs, OHio, December 6, 1919. 

Bureau of Inspection and Supermsion of Public Offices, Columbus, Ohio. 
GENTLEllIEN:-I am in receipt of your letter of recent date in which you imbmit the 

following question: 

"We are taking it in view of opinion of the Attorney-General, page 1839 
of the 1916 annual reports, that a municipality may not legally enact an 
ordinance covering the carrying of con-cealed weapons, and in connection 
therewith we respectfully request your written opinion upon the following 
matter: 

In view of section 12819 G. C. (107 0. L. 28), may a justice of the peace, 
mayor, judge of police court or judge of municipal court legally have juris­
diction in case of carrying concealed weapons?" 
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• In reference to the first proposition presented as to the legality of an ordinance 
enacted by a municipality, regulating the carrying of concealed weapon,s, will say, that 
municipal corporations in their public capacity possess such powers and only such 
powers as are expressly granted by statute, and such as are by implication essential 
to carry into effect those that are expressly granted, together with such powers as 
are granted to them by the amended constitution of 1912. 

While in the general and special powers granted by the legislature there is no 
express provision authorizing the enactment of ordinances by municipalities covering 
the carrying of concealed W{\apons, section 3658 of the General Code, which relates 
to the general powers gra,ntea to a munidipality, provides a~ follows: 

"To prevent riot, gambling, noise and disturbance, indecent and dis­
orde1ly condu_ct or assembla,ges, and to preserve the peace and good order, 
and to protect the property of the corporation and its inhabitants.'' 

It would seem that by implication to enable a municipality to carry into effect 
the express provi~ions of this section "to preserve the peace and good order" the power 
to enact !Jrdinances regulating the -carrying of concealed weapons ie reasonably implied. 

Section 3628 G. C., which relates to the powers of municipalities, provides as 
follows: 

"To make the violation of ordinances a misdemeanor, and to provide for 
the punishment thereof by fine or imprisonment, or both, bu:t such fine shall not 
exceed five hundred dollars and such imprisonment shall not exceed six months." 

Article XVIII, section 3 of the amended conEtitution of Ohio provides as folluws: 

"Municip'alities shall have authority to exercise all powers of local self­
government and to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general laws." 

The supreme court of Ohio, in the case of city of Fremont vs. Keating, 96 0. S. 
468, clearly holds that under said constitutional provision mu'nicipalities may "adopt, 
and enforce within their limits such local police, sanitary and other similar regulations 
as are not in conflict with general laws." Said opinion makes no distinction as to the 
application of such rule as between chartered and non-chartered municipalities. 

Therefore, in view of the foregoing, I am of the opinion that non-chartered as 
well as chartered municipalities may enact proper ordinances regulating the carrying 
of concealed weapons. 

In answer to your second inquiry relative to the jurisdiction of certain named 
courts, in cases arising under section 12819 G. C. (lOi 0. L. 208), you are advised that 
said offense as prescribed by said statute constitutes a felony under the laws of this 
state. 

Section 13422 G. C., which relates to the jurisdiction of justices of the peace 
provides as follows: 

"A justice of the peace shall be a conservator of the peace and have 
jurisdiction in criminal cases throughout the county in which he is elected and 
where he resides, on view or on sworn complaint, to cause a person, charged 
with the commission of a felony or misdemeanor, to be arrested and brought 
before himself or another justice of the peace, and, if such person is brought 
before him, to inquire into the complaint and either discharge or recognize him 
to be and appear before the proper court at the time named in such recogniz­
ance, or otherwise dispose of the complaint as provided by law. He also may 
hear complaints of the peace and issue search warrants." 
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Section 4534 G. C., which relates to the jurisdiction of mayors in felony cases• 
provides in part as follows: 

"In felonies, and other criminal proceedings not herein provided for, 
such mayor shall have jurisdiction and power, throughout the county, con­
current with justices of the ·peace." 

Section 4577 G. C., which relates to the jurisdiction of police courts, contains 
the following: 

"The jurisdiction of such court to make inquiry in criminal cases shall 
be the same as that of a justice of the peace.'.' 

With reference to the jurisdiction of municipal courts it is necessary to look to 
the statute creating and establishing the power of said courts in their respective lo­
calities, to determine the extent of their jurisdiction. However, I am of the opinion 
that in most cases, if not in all cases, where municipal courts have been established 
their jurisdiction in felony cases is the same as that given to justices of the peace, 
mayors and police judges. 

From the above it follows that said courts have jurisdiction as examining magis­
trates in cases arising under section 12819 G. C. However, said courts do not have 
final jurisdiction as under section 10 of the bill of rights of the Ohio constitution, the 
accused may not be convioted of the felony unless indicted by a grand jury, and the 
la~ does not provide for such action by a grand jury except in a court of common 
pleas, nor in fact do the statutes purport to confer upon said lower courts final juris­
diction in felony cases. However, the fact that section 12819 G. C. makes said offense 
a felony does not prevent a municipality from making the same act a misdemeanor 
by ordinance and granting final jurisdiction to proper tribunals in misdemeanor cases. 

I am further of the opinion that a prosecution under such an ordinance does not 
prevent a prosecution under section 12819 G. C., as in the case of Koch vs. State, 53 
0. S. 433, the syllabus reads: 

"A former conviction before a mayor for the violation of an ordinance 
is not a bar to the prosecution of an information charging the same act as a 
violation of the statute." 

The rule in Ohio seems to be that municipalities, within the limits of the power 
granted to them, may pru,s ordinances regulating the same acts as state statutes have 
regulated so long as the said ordinance prescribes a punishment which limits the of­
fense to a misdemeanor. If a city ordinance should prescribe such a punishment as 
would result in placing the accused in jeopardy when being prosecuted under said 
ordinance, this would defeat the operation of the state statute providing an offense 
for the same act and render said ordinance invalid. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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855. 

MUNICIPAL CORPORATION-MAYOR OR MAGISTRATE MAY LEGALLY 
SUSPEND OR MODIFY A SENTENCE-WHEN TIME MAY BE 
GRANTED TO DEFENDANT FOR PAYMENT OF FINE-BEFORE 
SENTENCE IS CARRIED INTO EXECUTION. 

A mayor or magistrate may legally suspend err modify a sentence, including the power 
to grant time to the dejendant for the payment of a fine, if the same is done be/are said sen­
tence is carried into execution and in the manner as povf,ded by law. 

COLUMBUS, Omo, December 6, 1919. 

Bureau oj Inspection and Superuision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of your communication of recent date, which is 

as follows: 

"We respectfully request your written opinion upon the following matter: 
The judge of a municipal court of a certain city in phio sentenced a de­

fendant to pay $50.00 and costs, and allows the defendant thirty days in which 
to pay $25.00 of the fine and costs and sixty days in which to pay the balance, 
immediately releasing the accused from custody, the terms of payment 'being 
entered on the docket and made a part of the court record. 

Question: May a mayor or magistrate legally grant time for payment 
of fines and costs and release the prisoner as above stated? " 

The suspension or modification of a sentence is controlled by what are known as 
the probation statutes of Ohio, and those sections of said law which I think advis­
able to consider in connection with your question are as follows: 

Section 13706 G. C. (108 0. L., 144). "In prosecutions for crime, except 
as hereinafter provided, where the defendant has pleaded or been found guilty, 
and the court or magistrate has power to sentence such defendant to be confined 
in or committed to the penitentiary, the reformatory, a jail, workhouse, or 
correctional institution, and the defendant has never before been imprisoned 
for crime, either in this state or elsewhere, and it appears to the satisfaction 
of the court or magistrate that the character of the defendant and circum­
stances of the case are such that he is not likely again to engage in an offen­
sive course of conduct, and that the public good does not demand or require 
that he shall suffer the penalty imposed by law, such court or magistrate may 
suspend the execution of the sentence, at any time before such sentence is 
carried into execution, and place the defendant on probation in the manner 
provided by law." 

Section 13707 G. C. "This subdivision of this chapter shall not affect 
the laws providing the method of dealing with juvenile delinquents, nor shall 
detention in an institution for such juvenile delinquents be considered as 
imprisonment.'' 

Section 13708 G. C. "No person convicted of murder, arson, burglary 
of an inhabited dwelling house, incest, sodomy, rape without consent, assault 
with intent to rape, or administering poison shall have the benefit of proba­
tion." 

Section 13711 G. C. "When the sentence of the court or magistrate 
is that the defendant be imprisoned in a workhouse, jail, or other institution,. 



ATTOR:l'."'EY-GE~"'ER.AL. 1543 

except the penitentiary or the reformatory, or that the defendant be fined and 
committed until such fine be paid, the court or magistrate may s\Jspend the 
execution of said sentence and place the defendant on probation, and in charge 
of a probation officer named in such order, in the following manner: 

1. In case of sentence to a workhouse, jail or other correctional in­
stitution, the court or magistrate may suspend the execution of the sentence 
and direct that such suspension continue for such time, not exceeding two 
years, and upon such terms and conditions as it shall determine; 

2. In case of a judgment of imprisonment until a fine is paid, the court 
may direct that the execution of the sentence be suspended on such terms 
as it may determine and shall place the defendant on probation to the end that 
said defendant may be given the opportunity to pay such fine within a reason­
able time; provided, that upon payment of such fine, judgment shall be satis­
fied and the probation cease." 

While the statutes are reasonably clear as to the authority of courts or magistrates 
to su$pend or modify a sentence, when the accused has not been previously imprisoned 
for crime, in the construing of such law the courts have encountered some difficulty 
in determining the time at which the authority to suspend a sentence terminates after 
the same is pronounced. However, section 13706 supra was amended (108 0. L. 144), 
evidently for the manifest purpose of clearing up this point. Said section is the same 
as the original with the exception of the following clause, which was added in the 
amendment: "at any time before such sentence is carried into execution." 

Paragraph 2 of section 13711 supra, specifically authorizes a court or magistrate 
o suspend the execution of a sentence in case of a judgment of imprisonment until 

the fine is paid, permitting the defendant to pay such fine within a reasonable time. 
In specific answer to your inquiry I am of the opinion that a mayor or magistrate 

may legally suspend or modify a sentence, including the power to grant time to the 
defendant for the payment of a fine, provided the suspension is not for a longer period 
than two years and that the defendant has not previously been imp1isoned for crime, 
if the same is done before said sentence is carried into execution anrl in the manner as 
provided by law. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

856. 

FISH AND GAME LAWS-OFFENSE CO~t:\IITTED IN PRESEXCE OF 
GA~IE PROTECTOR-SECTIOX 1452 G. C. AGTHORIZES S"C'CII OFFI­
CERS TO PROSECUTE WITHOUT APPROVAL OF PROSECUTING 
ATTORNEY OR ATTORXEY-GEXERAL-COSTS, HOW PAID, IN 
CASE DEFEXDANT ACQUITTED OR DISCHARGED FRmr CGSTODY. 

I. Where an offense under the fish and game laws of Ohio has been committed in the 
presence of a game protector, that officer is, 'in contemplation of section 1452 G. C. "a per­
sen authori,ed by law to prosecute a caoe under the prouisiGns of this act," it being un­
necessary, under such "circumsfonces, that b'Uch a prosccuticn hai·e the approml of either 
the prosecuting a.1/orney of the county wherein the offense was committed or of the allorney­
general. 

2. If, in such a case, the defendant be acquitted or discharged from custody, the 
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costs of prosecution, when properly certified under oath by the justice of peace or other 
magistrate to the county auditor, are payable upon the county auditor's warrant out of the 
county treasury. Section 1452 G. C. 

CoLUMBus, Omo, December 6, 1919. 

HoN. ROBERT M. NOLL, Proseculing Attorney, Marietta, Ohio. 
DEAR Srn:-Your letter of recent date, after citing sections 62 and 54 of the new 

fish and game code, being sections 1452 and 1444 G. C. respectively, reads in part thus: 

"In the particular case of which I inquire, J. L., deputy game protector, 
made affidavit that one W. D. had interfered with the said J. L. as such game 
protect01, while making an arrest. 

The arrest of W. D. was not made at the time of such claimed inter­
ference, but later the affidavit was filed by J. L. against W. D. and he was duly 
arrested upon warrant issued upon such affidavit. The affidavit was not 
approved by the prosecuting attorney or by the attorney-general. A trial 
was had before the justice of the peace, and at the close of the evidence for 
the state, introduced by J. L., deputy game warden, the case wa,s dismissed 
on the grounds that ·there were not facts sufficient to show a ·violation of the 
law. The affidavit filed by J. L., deputy game warden, was filed before a justice 
of the peace directly across the street from the office of the prosecuting at­
torney, but no request was made by the deputy game protector to have the 
prosecuting attorney approve the affidavit. The defendant having been ac­
quitted, the justice of the peace files under section 59 a cost bill before the 
county auditor, and the county auditor desires my recommendation before 
he will pay the same. I do not desire to recommend its payment unless the 
law is absolutely mandatory that the same shall be paid. 

Personally, I am of the opinion that the provisions in section 5 4 providing 
that the protector or other public officer may make arrests without the approvar 
of the prosecuting attorney when the offen,se is committed in his presence, are 
for the purpose of authorizing the protector or public officer to make the arrest 
at such time without a warrant, but th.at when the procedure of filing the 
affidavit and securing a warrant for the arrest, then such affidavit requ'.ires the 
endorsement or approval of the prosecuting attorney or the attorney general." 

From a subsequent letter received from you, it appears it was claimed that while 
J. L., the game protector, was endeavoring to arrest some third party for an c\fi'ense 
under the fish and game laws, he, W. D., interfered with him (J. L.) in respect of such 
arrest. 

It is assumed that the affidavit against said W. D. was based on section 1442 
G. C. (108 0. L. 577), which, so far as pertinent, reads: 

"No person shall interfere with, threaten, abuse, assault, obstruct or in any 
manner attempt to deter a protector or other police officer from carrying 
into e,fl'E1ct any of the provisions of this act, or refuse to accompany a pro­
tector or other police officer when placed under arrest. Any game protector 
shall have the authority to make arrests under the provisions of this section 
for any such violations." 

Said section 1452 G. C. (108 0. L. 577), and section 1444 G. C. (108 0. L. 577), 
are as follows: 

"Section 1452. A person authorized by law to prosecute a case under 
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the provisions of this act shall not be required to advance or secure costs 
therein. If the defendant be acquitted or discharged from custody, or if 
he be convicted and committed in default of payment of fine and costs, such 
costs shall be certified, under oath by the justice of the peace or other magis­
trate to the county auditor who shall correct all errors therein and issue his 
warrant on the county treasurer payable to the person or persons entitled. 

Section 1444. Sheriffs, deputy sheriffs, constables and other police 
officers shall enforce the laws for the protection, preservation and propagation 
of birds, fish, game and fur-bearing animals, and for this purpose they shall 
ha.~e the power conferred upon the fish and game protectors and receive like 
fees for similar services. Prosecutions by a protector or other public officer 
for offenses not committed in his presence shall be iru,i;ituted only upon the 
approval of the prosecuting attorney of the county in which the offerlse is 
committed or upon the approval of the attorney general." 

What is now section 1452 G. C. was, until the recent recodification of the fish 
.and game laws, known as section 1404 G. C., and what is now section 1444 G. C. was 
known as section 1397 G. C. Construing these sections, the Attorney-General, on 
September 21, 1916, in an opinion to the bureau of inspection and supervision of public 
offices (1916 Opin. of Atty.-Gen., Vol. II, p. 1601), said: 

"Where a prosecution is instituted under the fish and game laws of the 
state by a warden or other police officer authorized by law to prosecute, and 
the provisions of section 1397 are not observed, costs incurred therein should 
not be paid from the county treasury." 

Other opinions of the Attorney-General to the same effect are found in 1912 
Atty.-Gen. Ann. Rep., Vol. II, p. 1075, and in Opinions of Atty.-Gen., 1917, Vol. III, 
p. 2362. 

If, however, the prosecution by a warden (or "protector," as he is now called) 
or other public officer, is for an offense under the fish and game laws which was com­
mitted in the presence of such protector or other public officer, then clearly the ap­
proval of either the prosecuting attorney or the Attorney-General is unnecessary. 

From the statement contained in your letter, we take the fact to be that the 
alleged offense committed by the said W. D. was committed in the presence of the 
protector who instituted the prosecution. The approval of either the prosecuting 
attorney or the Attorney-General was, therefore, not necessary. 

Careful attention has been given to your suggestion that the language in section 
1444 G. C., viz.: 

"Prosecutions by a protector or other public officer for offenses not com­
mitted in his presence shall be instituted only upon the approval of the pros­
ecuting attorney of the county in which the offense is committed or upon the 
approval of the Attorney-General," 

means this: That the fact of the commission of the offense in the presence of the pro­
tector or other public officer authorizes such protector or officer to arrest the defen­
dant at such time and without a warrant; but that if the protector or officer does not 
arrest at that time, but goes through the procedure of first filing an affidavit and caus­
ing a warrant to be issued, then the prosecution must be upon the approval of either 
the prosecuting attorney or Attorney-General. 

At least two objections are seen to this theory: First, the authority of the pro­
tector to arrest upon sight and without a warrant is not given by the provision in 
question at ~11. If it exists in any given case, it exists by reason of some other pro­
vision of the statutes, possibly that part of section 1442 G. C. which says: 
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"* * * and he may arrest on sight and without warrant a person 
found violating any such law.'.' 

Secondly, such a theory does violence to the clear intent expressed in section 1444 
G. C., which was to require the prosecuting attorney's or the Attorney-General's 
approval only where the offense was not committed in the protector's presence. 

That part of section 1444 G. C. which we have been considering was enacted for 
a purpose and was doubtless intended to further some policy of administering the 
fish and game laws. What was that policy? Was it a policy with respect to the 
manner of arresting a person found ~iolating the fish and game laws, arrests upon 
warrant being made a mere formal matter (because requiring the precedent approval 
of the prosecuting attorne} or the Attorney-General) than arrests upon sight without 
a warrant? Or was it a policy of safeguarding. the public and the public's money 
from the consequences of ill-advised, unnecessary arrests? 

Upon reflection it seems to me that the statute in question reflects the policy 
last above stated. In this connection attention is called to that part of the opinion 
of the Attorney-General hereinbefore referred to (1916 Opin. of Atty.-Gen., Vol. II, 
p. 1601) which speaks of what is now section 1444 G. C. in the f llowing language: 

"It is quite evident from the foregoing provisions of law that one of the 
purposes, if not the moving purpose, of the legislature in providing for ap­
proval by the prosecuting attorney or Attorney-General of prosecutions for 
offenses not committed in the presence of the officer * * * was to pre­
vent the institution and the consequent incurring of costs in cases in which 
the facts or the available evidence did not justify such action." 

Answering your question directly, I advise you that where an offense under the 
fish and game laws of Ohio has been committed in the presence of a game protector, 
that officer is, in contemplation of section 1452 G. C. "a person authorized by law to 
prosecute a case under the provisions of this act," it being unnecessary, under such 
circumstances, that such a prosecution have the approval of either the prosecuting 
attorney of the county wherein the offense was committed, or of the Attorney-General. 
If, in such a case, the defendant be acquitted or discharged from custody, the costs 
of prosecution, when properly certified under oath by the justice of peace or other 
magistrate to the county auditor, are payable upon the county auditor's warrant out 
of the county treasury. Section 1452 G. C. 

Respectfully, 
JOHN G. PrucE, 

Attorney-General. 

"857. 

APPROVAL, BOND ISSUE, COLUMBIANA COUNTY, OHIO, IN THE SUM 
OF $9,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, December 6, 1919. 
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858. 

APPROVAL, . FINAL RESOLUTIONS FOR ROAD IMPROVEMENTN IN 
HENRY AND ADAMS COUXTIES. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

Counrnus, Omo, December 6, 1919. 

859. 

APPROVAL, ABSTRACT OF TITLE AXD DEED OF ELSWORTH CLAAR 
TO STATE OF OHIO FOR PART OF LOT No. 14 OF GEORGE STE­
VENSON'S HEIRS' SUBDIVISION, RANGE 18, UNITED STATES 
MILITARY LANDS. 

Cou;~rnt:s, Omo, December 6, 1919. 

HoN. N. E. SHAw, Secretary of Agriculture, Columb-us, Ohio. 
DEAR Srn:-I r,m transmitting herewith deed of Elsworth Claar to the state 

of Ohio for a lot approxiniat'ely 42 feet by 125 feet, part of lot No. 14 of George Ste­
venson's heirs' subdivision, quarter township 4, township 1, range 18, United States 
military lands. 

The lot conveyed adjoins the state fair grounds, and was pUTchased by the state 
in conformity with authority granted by section 1095-1 (107 0. L. 463). The con­
sideration named in the deed is $800.00; but $100.00 of this is being contributed by 
the city of Columbus. 

For your information I may say that the revenue stamp has been omitted from 
the deed because of rulings of the United States treasury department that a stamp 
is not required on conveyances made to the state. 

The deed is to be recorded in the office of the recorder of Franklin county, Ohio, 
and the state is to pay the last half of the 1919 taxes payable in June, 1920. The 
present tenant of the premises is Will Hall, who pays $8.00 per month rent. His rent 
is paid up to and including November 30, 1919, and the state is entitled to the rent 
from December 1, 1919. 

I transmit also abstract of title covering the premises conveyed. In my opinion 
this abstract shows in Elsworth Claar a good and indefeasible title free of all encum­
brances except 1919 taxes, though not a perfect record title. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

860. 

APPROVAL, DEFICIENCY BOXDS OF WELLSVILLE CITY SCHOOL 
DISTRICT IX THE SU:\I OF $60,000. 

Indu,strial Commission of Ohio, Columbus, Ohio. 

Cou;~rncs, Omo, December 9, 1919. 
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861. 

TOWN HALL-TWO-THIRDS :MAJORITY OF ALL BALLOTS CAST AT 
AN ELECTION NOT NECESSARY ON QUESTION OF BUILDING 
OR ENLARGING TOWN HALL AT A GREATER COST THAN 82,000. 

A two-thirds majority of all the bollot.s cast at an election, on the question of build-
ing or enlarging a town h,1ll, at a greater cost than $2,000, is not necessary to carry such 
election. 

COLUMBUS, OHIO, December 9, 1919. 

HoN. GEORGE W. SHEPPARD, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your recent request for 

the opinion of this department, as follows: 

"When a township hall is to be constructed at a greater cost than $2,000, 
and the proposition of corustructing such hall at a greater cost than $2,000is 
submitted to a vote of the people of the township, is a majority vote sufficient 
to authorize the trustees to issue bonds of the township for the purpose of 
constructing said hall or does it require a two-thirds vote? " 

Sections 3260, 3395 and 3396 G. C. a.re pertinent to your inquiry. 
Section 3260 authorizes the township trustees to purchase a site and erect thereon 

a town hall "if a majority of the electors of the township * * * voting at a gen­
eral election vote in favor thereof." Under this section the cost of such hall may not 
exceed two · thousand dollars. 

Section 3395 authorizes the erection of a town hall, at a greater cost than is other­
wise allowed by law, "upon submission of the question of the erection of such hall to 
the electors of the township." 

Section 3396 further provides the manner of submission of such question and pro­
vides: 

"If a majority of all the votes cast at the election are in the affirmative, the 
trustees shall levy the necessary tax." 

The language used in this section leaves ·n,p doubt as to what quantity of ballots 
the affirmative ballots are to be compared with, ~iz., "all the ballots cast." This 
does not require a two-thirds majority. 

It is possible that this section bas been confused with section_ 3402 in the same 
chapter which reads: 

"If at such election two-thirds of the electors of the township and of the 
village voting, vote in favor of such improvement, the trustees of such town­
ship and the council of the village shall jointly take such action as is necessary 
to carry out such improvement." 

This section, however, relates to the joint improvement provided for in section 3399 
and not to the election referred to in section 3396 (suprli.). It rather emphasizes the 
lack of a necessity for a two-thirds majority in section 3396, both from its position 
in the chapter and the later enactment of 3402, as well as the different language em­
ployed in the two sections. 

You are therefore advised that it is the opinion of the Attorney-General that a 
two-thirds majority of all the ballots cast at an election, on the question of building 
or enlarging a town hall, at a greater cost than $2,000, is not necessary to carry such 
election. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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862. 

ROADS AXD HIGHWAYS-DAY WHEX LIEX OF ASSESS:\IEXT AT­
TACHES "CXDER HIGHWAY ACT, 106 O. L., 574, A..."\'D Al.SO UNDER 
HIGHWAY ACT, 107 O. L., 69-DUTY OF DESIGNATING LOCA­
TIONS 'WHERE MAINTENANCE AND REPAIR WORK TO BE DONE 
ON HIGHWAYS-SECTIONS 6956-1 AND 6956-la G. C., 108 0. L., 
503, CONSIDERED. 

1. The lien of assessments growing out of proceedings under the so-called Cass h-igh­
way act, 106 0. L. 574, attaches on the day that such assessments are approved by the 
township trustees, and the lien of assessments growing out of proceedings under the so­
called White-Mulcahy act, 107 0. L. 69, attaches on the day that such assessments are 
approved and confirmed by the county commissioners or township trustees. 

2. The duty of designating locations where maintenance and repair work is to be 
done on highways which the county is directed or authoriaed to maintain and repair by the 
use of iunds mentioned in sections 6956-1 and 6956-Ia G. C., 108 O. L. 503, rests with 
the county commissioners and not with the wunty surveyor. 

COLUMBUS, Omo, December 9, 1919. 

HoN. W. R. WHITE, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Sm:-Your letter of recent date is received reading as follows: 

"I desire the opinion of your department on two separate questions. 
I have been requested by the county auditor and treasurer to ask your 

department for an opinion as to when the lien attaches on road assessments, 
that is: 

When does the assessment made against the abutting property for the 
purpose of paying a part of the construction cost of an inter-county highway 
constructed under the su~ervision of the state highway department become 
a lien on said property? 

My contention is that the last two or three paragraphs of section 1214 
as found on page 129 of Ohio Laws, Vol. 107, fixes the time when the lien 
attaches. 

The second question I desire to ask your department is: 
Are the commissioners compelled to turn over to the county surveyor all 

of the road repair money to be used and expended by him as he may see fit 
or shall the commissioners retain control of the money and direct the sur­
veyor on which roads they desire the repairs to be made. In other words, 
if the surveyor is authorized to repair the roads do the commissioners lose 
control of the money and lose their right to dictate where the money shall be 
expended? " 

Your first question as to the date at which an assessment in connection with the 
state aid highway improvement became a lien, cannot be answered generally, but 
must have reference to the statutes which were in force at the time the improvement 
became a pending proceeding. This latter subject is dealt with in an opinion of this 
department of date April 29; 1918, found in Opinions of Attorney-General for 1918 
at page 624. 

As to the improvements which became pending proceedings on and after June 
28, 1917, the answer to your first question is comparative.y simple, since the statutes 
in point are sections 1214 and 1216 as amended in 107 0. L. pages 129, 130. Section 
1214 because of its length need not be here quoted in full. It makes provision as to 
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the shares to be borne by the county, township and property owners concerned in a 
state aid highway improvement, and specifies the steps to be taken by the county 
commissioners or township trustees as the case may be, in connection with the asess­
ment against the adjoining lands. Briefly, these steps embrace the making of a ten­
tative apportionment by the county surveyor, the filing of such apportionment with 
the county commissioners or township trustees; publication of notice that such appor­
tionment has been made; opportunity to property owners to object to the apportion­
ment, and hearing by the commissioners upon such apportionment with the right of 
said commissioners to make such change in the apportionment as they find just 
and equitable. The last sentence of said section is: 

"Such assessments when so approved and confirmed shall be a lien on the 
land chargeable therewith." 

Section 1216, among other things, provides that the assessments shall be certified 
to and placed by the county auditor upon a special duplicate to be collected as other 
taxes, etc. Very plainly, by the provisions of the last sentence of section 1214 as 
above quoted, the assessments become a lien upon the date on which they are approved 
and confirmed by the county commissioners. 

The answer to your first question, so far as it concerns assessments made in con­
nection with improvements which became pending proceedings under the so-called 
Cass highway act is not so readily arrived at. The sections of the Cass law which 
relate to assessments are applicable to proceedings which became pending proceed­
ings between the first Monday in September, 1915, and the 28th day of June, 1917. 

Section 1214 as it appeared in said Cass law (106 0. L. 637), after providing for 
the percentages to be born_e by the county, township and property owners, recited: 

"* * • The township trustees shall apportion the amount to be paid 
by the owners of the abutting property according to the benefits accruing to 
the owners of the land so located. At least ten days' notice of the time and 
place of making such apportionment shall be given to the persons affected 
thereby, and an opportunity given them to be heard. The township trus­
tees shall cause a notice to be served upon the abutting property owners, 
stating the time and place for hearing on the apportionment and the amount 
to be paid by each abutting property owner. In case any of the abutting 
property owners are non-residents, such notice shall be given by one publi­
cation in some newspaper of general circulation in the county. If the im­
provement lies in two or more townships, the amount to be paid by each, 
shall be apportioned according to the number of lineal feet of the improve­
ment lying in each township." 

Section 1216 as it appeared in the Cass law (106 0. L. 638) reads as follows: 

"The township trustees shall certify the assessments so made to the 
county auditor, who shall place them upon the tax duplicate against the sev­
eral properties benefited as show-ti by said assessment list. The county treas­
urer shall collect such assessments in the same manner as other taxes are col­
lected. The township trustees shall pay to the county the portion of the 
cost and expense apportioned to the township, in the same manner as other 
claims against the township are paid." 

We are thus left without any exact statement in the statutes themselves as to 
when the assessment should actually become a lien. However, we are not without 
judicial authority which by analogy furnishes an answer to your inquiry. 
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In the case of Cattell vs. Putnam, 73 0. S. 147, the supreme court had occasion 
to consider the question of the time at which the lien of an assessment under the 
then existing ditch statutes attached to affected lands. The supreme court, in the 
course of the opinion, makes a brief abstract of the county ditch statutes; and it will 
be seen that those statutes do not in terms fix the date at which the lien attached. It 
will be noted also that the statutes provided for a preliminary apportionment before 
the time set for letting the work. The fact that such preliminary apportionment 
was provided for gave rise to the claim which was being made in the case that the 
lien attached when the preliminary apportionment was approved. However, the 
supreme court called attention to and quoted the provisions of section 4479 of the 
Revised Statutes as follows: 

"When the working sections of the improvement are let, as hereinbe­
fore provided, and the costs and expenses of location and construction, and 
all compensation and damages are ascertained, the commissioners shall meet 
and determine in what time and in what number of assessments they will 
require the same to be paid, and order that the assessments, as made by 
them, be placed on the duplicate accordingly, against all the lots or lands, or 
corporate roads or railroads assessed, and they shall also determine whether 
they will issue bonds to pay such costs and expenses." 

The conclusion of the supreme court as set out in the syllabus is as follows: 

"An assessment for a county ditch is not made by the county commis­
sioners until it is ordered by them to be placed on the duplicate against the 
lots or lands or corporations or railroads assessed as provided by section 
4479 of the Revised Statutes." 

Another case which may be mentioned, arising under the same ditch statutes as 
those just referred to, was th2.t of Larkey vs. Sheriff, 33 W. L. B. 38. The report 
of that case shows that in connection with ditch proceedings pending before them, 
certain county commissioners on February 2, 1886, made a finding to the effect that 
assessments be placed on the special duplicate, etc., and that on February 16, 1886, 
plaintiff delivered to defendant his warranty deed <lated February 13, 1886, for the 
affected premises, and at the time of delivery of said deed no part of the ditch had been 
constructed and neither of the parties had any actual knowledge of the location. The 
common pleas court found as its conclusion of law that the ditch assessment became 
a valid lien on February 2, 1886, "and that on both February 13th, and February 
16th, 1886, it was an encumbrance against the real estate in the petition described." 

The report of the case further shows that the circuit court affirmed the judgment 
of the court of common pleas, and that the supreme court on January 15, 1895, af­
firmed the judgment without report. 

The principles embodied in the two cases cited would seem to be fully applicable 
to sections 1214 and 1216 as they existed in the Cass law, with the result that it is to 
be concluded that the lien of an assessment under those sections attaches on the date 
that the township trustees approve the assessments. This conclusion is not affected 
by the fact that the further duty rests with the township trustees of ce1tifying the 
assessments to the county auditor; because it is quite evident that such action is to 
be considered as a mere ministerial duty on the part of the trustees, and hence is not 
to be treated as a jurisdictional step in the perfection of the lien. See Otte vs. State_ 
9 C. C. (N". S.) 293; 19 0. C. D. 203. 

The assessment statutes as they existed before the passage of the Cass act were 
quite similar to their form as appearing in the Cass act; so that it is believed that the 
foregoing discussion will serve to answer fully your inquiry, although, as above noted, 
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the exact form of the statutes as applicable to a given proceeding must be considered 
in determining the date at which the lien attaches. 

In your second question you refer to "road repair money;" and from the nature 
of your inquiry, it is assumed that you refer to the proceeds of the levy which has 
been heretofore authorized by section 6956-1. That section was amended and sup­
plemented at the recent session of the general assembly, and its new form set forth 
in sections 6956-1 and 6956-la (108 0. L. 503) is as follows: 

"Sec. 6956-1. After the annual estimate for the county has been filed 
with the county commissioners by the county surveyor,:and the county com­
missioners have made such changes and modifications in said estimate as 
they deem proper, they shall then make their levy for the purpose set forth 
in said estimate, upon all the taxable property of the county not exceeding 
in the aggregate two mills upon each dollar of the taxable property of said 
county. Such levy shall be in addition· to all other levies authorized by 
law for said purpos_es, but subject, however, to the limitations upon the com­
bined maximum rate for all taxes now in force. The provisions of this sec­
tion shall not, however, prevent the commissioners from using any surplus 
in the ge.11eral fun,ds of the county for the purposes set forth in said estimate. 

Sec. 6956-la. The board of county commi;ssioncrs of each county shall 
provide annually by taxation an adequate fund for the maintenance and repair 
of improved county highways. Such fund shall be provided bylevies made under 
sections 6926, 6927 and 6956-1 of the General Code and the several sections 
amendatory thereof or supplementary thereto. The maintenance and re­
pair fund so provided shall r:.ot be less than one hundred dollars for each 
mile of improved county highway within the county. Such levy or levies 
for maintenance and repair purposes shall be separately set forth in the an­
nual budget of the county commissioners presented to the budget commis­
sion, and the maintenance and repair levies so made by the county commis­
sioners pursuant to the provisions of th.is section shall be preferred levies as 
against any other levies made by the commirnioners for county road pur­
poses. Should the budget commission of :any county be unable, by reason 
of the limitations of Jaw, to allow all of the road levies made by county com­
missioners, such reductions as are necessary therein shall be first made in levies 
other than those for maintenance and repair purposes made under the pro­
visions of this section. The fund produced by such levy or levies for main­
tenance and repair purposes shall not be subject to tianEfer by order of court 
or otherwise and shall be used solely for the maintenance and repair of the 
improved county roads within the county. The provisions of this section 
shall not prevent the county commissioners from using any other available 
road funds for the maintenence and repair of improved county roads." 

Your inquiry as to whether the expenditure of the accrnals of such levy is to be 
made under the direction of the county surveyor or of the county commissioners doubt­
less arises through consideration of certain broad provisions of the duties of the county 
surveyor. As to that officer, it is noted that section 7184 opens with the statement: 

"The county surveyor shall have general charge of the construction, re­
construction, improvement, maintenance and repair of all bridges and high­
ways within his county under the jurisdiction of the county commissioners." 

Section 719 2 provides in part: 

"The county surveyor shall supervise the construction, reconstruction, 
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improvement, maintenance and repair of the highways, bridges and culverts 
under the jurisdiction of the county commissioners." 

Section 2792, in referrini to the county surveyor, contains the statement: 

"He shall prepare all plans, specifications, details, estimates of cost, and 
submit forms of contracts for the construction or repair of all bridges, culverte, 
roads * * * constructed under the authority of any board within and 
for the county." 

However, in contrast to the provisions just quoted, there are other statutory 
provisions which leave no doubt that the primary duty of directing the expenditure 
of the proceeds of the levy above authorized rests with the county commissioners; 
among which provisions may be noted the following: 

The last sentence of section 6956-1 and the last sentence of section 6956-la above 
quoted are to the effect that the provisions of said respective sections shall not pre­
vent the county commissioners "from using other available road funds for the main­
tenance and repair of improved county roads." 

Section 2788-1 as recently enacted (108 0. L. 497) after making reference to 
road maintenance and repair work under the supervision of the county surveyor, states 
that: 

"The county surveyor when authorized by the county commisswners, 
shall appoint a maintenance supervisor or supervisors to have charge of the 
maintenance of improved highways within a district or districts established 
by the commissioners and surveyor and containing not less than ten miles 
of improved county roads. Such maintenance supervisor shall act under the 
direction of the county surveyori and the county surveyor, when author­
ized by the county commissioners, shall establish a patrol or gang system 
of maintenance under the direct charge of such sup,ervisor. The compen­
sation of such supervisor shall be fixed upon a per diem basis by the county 
commissioners and shall be paid out of the road repair or comity road fund 
upon the approval of the county surveyor." 

Section 7198 provides that: 

"The county surveyor may when authorized by the county commis­
sioners employ such laborers and teams, lease such implements and tools and 
purchase such material as may be necessary in the construction, reconstruc­
tion, improvement, maintenance or repair of roads, brid!tes and culverts by 
force account." 

Section 7200 authorizes the county commissioners to purchase machinery, tools 
and equipment for use in road maintenance and repair-the cost to be paid out of 
the road funds of the county. 

Section 7203 permits the county commissioners or the county surveyor when au­
thorized by the county commissioners to make purchase of road material, etc., from public 
institutions: · 

Section 7214 reads in part: 

"The county commissioners or township trustees may contract for and 
purchase material as is necessary for the purpose of constructing, improv­
ing, maintaining or repairing any highways, bridges or culverts within the 
county * * *" 

17-Vol. II-A. G. 
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The foregoing references make plain that there is no conflict beteeen the statutes 
relating to county commissioners and those prescrib~ the duties of the county 3Ur­
veyor. On the one hand, direct authority is conferred on the county commissioners 
to purchase machinery, equipment and material, and qp the other hand, the county 
surveyor is without authority to make purchases or employ teams and labor without 
the previous authorization of the county commissioners. In this situation, it nec­
essarily follows that power is lodged in the commissioners to say where the material 
will be used and where the laborers will be employed; for otherwise the commissioners 
might refuse to purchase material or to authorize the county surveyor to employ teams 
and laborers, etc. The various statutes quoted with reference to the county sur­
veyor plainly indicate that the range of his activity is confined to taking charge and 
supervision of repair and maintenance work after such work has been provided for 
and ordered by the county commissioners. 

Two other statutes lending strong support to the conclusion just stated are sec­
tions 7464 and 7467. Subdivision (b) of section 7464 reads: 

"* * • (b) County roads shall include all roads which have been 
or may be improved by the county by placing brick, stone, gravel or other 
road building material thereon, or heretofore built by the state and not a 
part of the inter-county or main market system of roads, together with such 
roads as have been or may be constructed by the township trustees to conform 
to the standards for county roads as fixed by the county commissioners, and 
all such roads shall be maintained by the county commissioners.'' 

The first sentence of section.7467 reads: 

'The state, county and towpship shall each maintain the_ir respective 
roads as designat.ed in the classification hereinabove set forth; provided, how­
ever, that either the county or township may, by agreement between the 
county commissioners and townJlhip trustees, contribute to the repair and 
maintenance of the road under the control of the other.". 

Specific answer to your two questions may there ore be found in the following 
summary: 

(1) The lien of assessments growing out of proceedings under the so-called Cass 
highway act (106 0. L. 574) attaches on the day that such assessments are approved 
by the township trustees, and the lien of assessments growing out of proceedings under 
the so-called White-Mulcahy act (107 0. L. 69) attaches on the day that such assess­
ments are approved and confirmed by the county commissioners or township trustees. 

(2) The duty of des gnating locations where maintenance and repair work is to 
be done on highways which the county is directed or authorized to maintain and re­
pair by the use of funds mentioned in sections 6956-1 and 6956-la G. C. (108 0. L. 
503), rests with the county commissioners and not with the county surveyor. 

Respectfully, 
JOHN G. PrucE 

Attorney-General. 

https://designat.ed
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863. 

INHERITANCE TAX LAW-EXEMPTIONS APPLICABLE TO SHARES 
OF THE INDIVIDUAL SUCCESSORS AND NOT TO ESTATE AS A 
WHOLE-FEES AND COSTS PAYABLE OUT OF TAXES COLLECTED. 

I. The exemptions of the inheritance tax law apply to the shares of the individual 
successors, and not to the estate as a whole. 

2. Fees and costs charged and incurred in inheritance tax proceedings are payable 
out of the taxes collected. 

COLUMBUS, Oaro, December 9, 1919. 

HoN. RoBERT B. McMULLEN, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Srn:-You submit for the opinion of this department the following ques­

tions: 
"I. Under section 5334 General Code, do the exemptions referred to 

apply to the estate as a whole or do they apply to the succession passing to 
each person? For example, under sub-paragraph 2 of section 5334 G. C., if 
an estate valued at $15,000.00 passes to five heirs, one of whom received 
$5,000, and the other four receive $2,500 each, will the exemption of $3,500 
apply to the entire estate of $15,000 or does it apply to the share received 
by each individual heir? 

2. Are the fees and costs payable from the estate? " 

In reply to your first question, you are referred to the following provisions of the 
inheritance tax law: 

"Sec. 5331. . As used in this subdivision of this . chapter:

1. The words 'estate' and 'property' include everything capable of 
ownership, * • * which passes to any one person * * * from any 
one person, whether by a single successidn or not. 

Sec. 5334. * * * Successions passing to other persons shall be sub­
ject to the provisions of said section to the extent only of the value of the 
property transferred above the following exemptions: • * *." 

These provisions suggest that the particular exemptions are to be subtracted 
from the amount passing from the decedent to a given person. Assuming, as you 
apparently assume, that all the successors. to the estate referred to by you belong in 
the second class with respect to the exemptions, there would be but one taxable suc­
cession in the estate, Q.amely, that of $5,000.00, the tax on which would be one per 
cent. of $1,500.00, or $15.00. The other successions being less than the exemption of 
$3,500.00 would not be taxable. 

Your second question is answered by section 5348-10 of the law. 

"Sec. 5348-10. Such fees as are allowed by law to the probate judge for 
services performed under the provisions of this subdivision of this chapter, 
shall be fixed in each case and certified by him on the order fixing the taxes, 
together with the fees of t'he sheriff or other officers and the expenses of the 
county auditor. The county auditor shall allow such fees and exp~ses out 
of said taxes when paid and credit the same to such fee funds, apd draw his 
warrants on the treasurer in favor of the officers personally entitled thereto, 
payable from such taxes, as the case may require." 

This is a full provision for the taxation and payment of fees incurred in the ju-

https://3,500.00
https://1,500.00
https://5,000.00
https://15,000.00
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dicial proceeding to assess the tax. The official fees of the county auditor and the 
county treasurer, which of course are not in the nature of "costs," are provided for 
by sections 2624-1 and 2685-1 G. C. as enacted. 

Under all these circumstances, the (ees charged and costs incurred are to be pay­
able out of the taxes collected, and not out of the estate. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

864. 

CORONER-WITHOUT AUTHORITY TO HOLD INQUEST UNDER SEC­
TION 921 G. C. UNLESS DEATH OCCURRED AT A MINE OR UNDER 
SECTION 2856 G. C. THERE IS REASON TO BELIEVE DEATH WAS 
CAUSED BY UNLAWFUL MEANS. 

The coroner is without authority to hold an inquest under section 921 G. C. unless 
death occurred at a mine, or under section 2856 G. C. unless he has substantial reaason 
for believing or surmising that death was caused by unlawful means. 

CoLUMBus, OHio, December 9, 1919. 

HoN. LLOYD S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 
DEAR Srn:-Your letter of re<;ent date inquiring whether or not the coroner of 

your cou,nty should hold an inquest over the body of one B. M., late of your county 
was duly received. 

The statutes of this state imposing duties upon the coroner with respect to 
inquests over the body of deceased persons are sections 921 and 2856 G. C. 

The former section provides for the holding of an inquest upon the body of a 
person whose death occurred at,a mine, but since your letter discloses that decedent's 
death did not occur at a mine, but was the result of an injury which had been received 
at a mine sometime prior thereto, that section has no application to the present in­
quiry. The la.tter section provides that the coroner shall hold an inquest when in­
formed that the body of a person whose death is supposed to have been "caused by 
violence" has been found within the county, and that he shall proceed to inquire how 

t.he deceased came to his death, etc. 
In State vs. Bellows, 62 0. S. 307, the court held that death is supposed to have 

been caused by violence within the meaning of the section just referred to, whenever 
the coroner has substantial reason for believing or surmising that death was caused 
by unlawful means. In the opinion, at page 310, the court, after stating that the 
inquest is intended to aid in the detection of crime and in the punishment of thoae who 
perpetrated it, said: 

"A death 'ca;µ,sed by violence' is a death caused by unlwaful means, such 
as usually calls for the punishment of those who employ them. * * * 

· 'Death is supposed to have been caused by violence whenever from such ob­
servation as he may be able to make, and from such information as may come 
to him, the coroner is for reasons of substance led to surmise or think that 
the death has been so caused." 

In 1914 Annual Report of the Attorney-General, Vol. II, page 1529, it was held 
that death by accidental drowning is not a death caused by violence, so as to justify 
the coroner in holding an inquest under authority of section 2856 G. C. 
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In 1913 Annual Report of the Attorney-General, Vol. II, page 1281, it was said: 

"The coroner * * * can only hold an inquest when he knows or has 
good reason to suspect that death has been caused by violence, by the use of 
unlawful means. 

He would not be authorized to hold an inquest over a body of a person 
whose death was caused by railroad accident, or by accident in a factory, if 
the accident was not caused by unlawful means, or if there was no reason to 
suspect that it was caused by unlawful means. 

An inqu.est would not be authorized where d11ath was caused by or re­
sulted from disease, such as asthma; pneumonia, bronchitis, still born, starved 
to death, tuberculosis, and other similar diseases. 

In order to hold an inquest it must be a death by violence, and not a 
natural or mere accidental death. An accidental death without reasonable 
ground to believe that it was caused by unlawful means, would not authorize 
an inquest." 

In 1918 Opinions of the Attorney-General, Vol. II, page 1226, it was held 
that if there was ground for a suspicion that death was caused by "criminal negligence 
or violence" an inquest should be held. Citing 1905 Annual Report of the Attorney­
General, page 125. 

You are therefore adv~sed that ,s~ction 921 G. C. has no application to the facts 
stated in your letter, and, also that the coroner is without authority to hold an inquest 
under section 2856 G. C. unless the death of Mr. M. was "caused by violence," as that 
phrase has been defined in the authorities above referred to, which, I gather from your 
letter, is not the case. However, if the coroner is, for reasons of substance, led to 
believe that death was "caused by violence," an inquest should be held, and for such 
service he would be entitled to the regular fees in such cases. 

Respectfully, 
JOHN G. PRJCE, 

Atlomey-Genernl. 
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865. 

APPROVAL, ABSTRACT OF TITLE TO CERTAIN LANDS IN TOWNSHIP 
OF ATHENS, ATHENS COUNTY, TO BE TRANSFERRED TO STATE 
OF OHIO. 

COLUMBUS, OHIO, December 9, 1919. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I have made an examination of an abstract submitted to me, 

certified by R. W. Finsterwald, Athens, Ohio, November 1, 1919, and supplemented 
by him by letter with enclosures, dated December 8, 1919, with reference to the 
title to the following described premises: 

Situate in the townsh~p of Athens, in the oounty of Athens, and state 
0£ Ohio, and in the city ,of Athens, to-wit: Outlots numbered ninety-one 
(91), ninety-two (92), ninety-three (93), ninety-five (95), ninety-six (96) 
and ninety-seven (97) ; al9o all that part of outlots numbered eighty-nine 
(89), ninety (90), ninety-eight (98) and ninety-nine (99), lying on the 
south side of the fence, now in use along the south side of the old canal 
bed, as shown and indicated upon the survey of said premises made by S. 
H. Hibbard, surveyor, and dated December 3 to 7, 1915, and containing 
thirty-eight (38) acres more or less, as shown by said survey. 

I find it somewhat difficult to trace the chain of title to said premises in the 
early transfers as shown by the abstract. H,owever, by the transfer of Moses 
Arnold and wife to- Henry B. Lindley, September 27, 1854, as shown on page 67 
of said abstract, and various transfers previous to this date, as shown in the ab­
stract, the said Henry B. Lindley acquired the title to all the property included in 
the above description, and from this time the title can be definitely traced. 

The abstract is somewhat complicated because ,of the various leases which were 
granted by the Ohio University. However, in my opinion, whatever imperfections 
there may be in this respect are cured by the governor's deed to William A. Moore, 
Trustee, dated March 23, 1917, made in pursuance of an act of the General Assem­
bly of the state of Ohio entitled: "An act authorizing the conveyance of lands 
held under leases from the Ohio University" passed April 19, 1883. 

According to the abstract, a mortgage given by C. T. Arms and wife to Henry 
B. Lindley, June 9, 1856 for $240.00, as shown on p. 73, has not been releas~d. 
Also a mortgage of C. T. Arms and wife given to Henry B. Lindley, dated January 
27, 1858, for $216.25, has not been released (p. 74). However, the court proceed­
ings as shown on p. 76 indicate that these mortgages should be released. 

On p. 79 the mortgage given by John B. Paul to Henry B. Lindley on May 1, 
1862, for $700.00 is not released upon the record. 

However, I am of the opinion that because of the lapse ,of time since the right 
of action of the mortgagees would have accrued, they would be barred by the 
statute of limitations from claiming any interest in the premises described. I base 
my opinion in this respect upon the following cases: 

51 0. s. 240. 
67 0. s. 316. 
16 0. C. C. (n. s.) 427. 

I am further of the opinion that said abstract shows a good and sufficient 
title to said premises to be in the name of John Finsterwald at the date of said 
abstract, subject to taxes for the year 1919, which are a lien upon said premises. 
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Said abstract does not show that any examination was made of the records of 
any of the United States courts. 

I have also examined a det!d submitted for approval, wherein John Finsterwald 
and Mary Finsterwald, his wife, are named as grantors, and the state of Ohio is 
the grantee; consideration $10,000.00; executed November 1, 1919. I am of the 
opinion that said deed is sufficient to convey the title of said John Finsterwald to 
the premises above described, to the state of Ohio when properly delivered. The 
proper amount of documentary stamps should be placed upon said deed and can­
celled. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

866. 

APPROVAL, BOND ISSUE, HARLEM TOWNSHIP RURAL SCHOOL DIS­
TRICT, DELAWARE COUNTY, OHIO, IN THE SUM OF $2,500.00. 

I11d11strial Commission of Ohio, Colu111b11s, Ohio. 

COLUMBUS, OHIO, December 10, 1919. 

867. 

APPROVAL, BOND ISSUE, CITY OF NEWARK, OHIO, IN THE SU:\1 OF 
$15,377.80. 

Industrial Commissioll of Ohio, Cofo111b11s, Ohio. 

COLUMBUS, OHIO, December 10, 1919. 

868. 

APPROVAL, CERTIFICATE OF AMENDMENT, ARTICLES OF INCOR­
PORATION, THE CLEVELAND NATIONAL FIRE INSURANCE C0M­
PAN'Y-SUPPLDIEN'TAL TO OPINION NO. 539, AUGUST 4, 1919. 

COLUMBUS, OHIO, December 11, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columb11s, Ohio. 
DEAR Sm :-The certificate of amendment to the articles of incorporation of 

The Oeveland National Fire Insurance Company, with my approval endorsed 
thereon, is returned herewith. 

The amendment is in oonformity with Opinion No. 539 rendered to your de­
partment on August 4, 1919. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://15,377.80
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869. 

APPROVAL, BOND ISSUE, DELAWARE COUNTY, OHIO, IN THE SUM 
OF $18,000.00.

fodustrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, December 21, 1919. 

870. 

APPROVAL, BOND ISSUE, VILLAGE OF CELINA, IN THE SUM OF 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December 21, 1919. 

871. 

APPROVAL, ARTICLES OF INCORPORATION OF THE UNITED STATES 
POSTAL FIRE INSURANCE COMPANY OF CINCINNATI, OHIO. 

CoLUMBUS, OHIO, December 15, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Sm :-The articles of incorporation of The United States Pos-tal Fire 

Insurance Company of Cincinnati, Ohio, are herewith returned with my certificate 
of approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

872. 

APPROVAL, BONDS OF FRANKLIN TOWNSHIP RURAL SCHOOL DIS­
TRICT IN THE SUM OF $1,500.00. 

I11d11strial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, December 15, 1919. 

873. 

APPROVAL, BONDS OF HOCKING COUNTY IN THE SUM OF 
$31,389.62. 

Industrial Co111111issioii of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, December 15, 1919. 

https://31,389.62
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874. 

APPROVAL, DEFICIENCY BONDS OF GALION CITY SCHOOL DIS­
TRICT IN THE SUM OF $32,000.00. 

l11dustrial Commission of Ohio, Col11111bus, Ohio. 

CoLUMBus, Oa10, December 15, 1919. 

875. 

APPROVAL, BONDS OF THE VILLAGE OF ST. CLAIRSVILLE IN THE 
SUM OF $65,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, December 15, 1919. 

876. 

APPROVAL, BONDS OF THE VILLAGE OF NORTHFIELD, SUMMIT 
COUNTY, OHIO, IN THE SUM OF $2,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, December 15, 1919. 

877. 

APPROVAL, BOND ISSUE, LISBON VILLAGE SCHOOL DISTRICT IN 
THE SUM OF $4,000.00. 

Industrial Commission of Ohio, Cofo111b11s, Ohio. 

CoLUMaus, OHIO, December 15, 1919. 

https://4,000.00
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878. 

APPROVAL, :NINE LEASES, LAND AND WATER HOLDINGS OF THE 
STATE. 

CoLUMBUS, Omo, ·December 17, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, _Colmnbus, Ohio. 
DEAR SIR :-I have your letter of December 2, 1919, in which you enclose, 

among others, the folowing leases, in triplicate, for my approval : 

Land Leases. Valuation. 
To C. E. Wheeler, Orchard Island, Ohio, for dock landing 

and yard purposes, the water front and· state land that lies 
along the westerly side of lot No. 137, Indian Lake, Ohio__ $200 00 

To I. M. Foster, A. A. Wolfe and Chas. R. Kirch of Athens, 
Ohio, for cottage residence and dock landing purposes two 
pieces of state land and the water front containing in all 
17,555 square feet in the S. E. quarter of section 28, Town. 
17, Range 18, at Buckeye Lake, Fairfield county, Ohio______ 1,100 00 

To S. H. Beadle, Newark, Ohio, for building and other business 
purposes, a portion of the abandoned North Fork Feeder to 
the Ohio canal in the city of Newark, Licking County, Ohio_ 600 00 

To the City of Troy, Ohio, for driveway and railroad switch, a 
portion of the berme embankment of the Miami and Erie 

C canal that lies between Market and Walnut streets, Troy, 

Ohio ----------------------------------------------------- 667 00 
To ,v. Schulenberg, New Bremen, Ohio, for business purposes, a 

portion of the Miami and Erie canal land in the village of 
New Bremen, Auglaize County, Ohio______________________ _ 400 00 

Water Leases. Annual Rental. 
To St. Mary's Steam Laundry, for use steam boiler and washing 

machinery. Inserting a one inch pipe in Miami and Erie 
canal near lock No. 13, Loramie Summit, Ohio_____________ 24 00 

To The Massillon Electric and Gas Co., Massillon, Ohio, for use 
of water for condensation and industrial purposes inserting 
a 15 inch pipe in Ohio and Erie canal at Massillon, Ohio____ 1,200 00 

To The American Straw Board Co., Tippecanoe City, Ohio, for 
use of water for steam inserting a 6 inch pipe in Miami and 
Erie canal at Tippecanoe City, Ohio______________________ 864 00 

To The American Agricultural ·chemical Company, of Cincinnati, 
Ohio, for use of water for wash tower inserting a 3 inch pipe 
in the Miami and Erie canal at St. Bernard, Ohio__________ 216 00 

I,_ have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRIO:, 

Attorney-General. 
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879. 

APPROVAL, BOND ISSUE, VI~AGE OF LISBON IN THE SUM OF 
$14,450.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, OHIO, December 18, 1919. 

880. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS 1N 
CHAMPAIGN AND WYANDOT COUNTIES. 

HoN. A. R. TAYLOR,· State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHio, December 18, 1919. 

881. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
LORAIN COUNTY, OHIO. 

HoN. A. R. TAYLOR, State Highway Commissioner, Col!tmbus, Ohio. 

CoLUMBUS, OHIO, December 20, 1919. 

882. 

APPROVAL, DEFICIENCY BONDS, CITY OF WELLSTON, IN THE 
SUM OF $5,344.08. 

Industrial Commissio,~ of Ohio, Columbtu, Ohio. 

CoLUMBUS, OHio, December 22, 1919. 

https://5,344.08
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883. 

APPROVAL, LEASE TO CANAL LANDS, AKRON, OHIO, TO THE STAR 
PLANING MILL COMPANY. 

COLUMBUS, Omo, December 22, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your letter of December 22, in which you enclose lease, in 

triplicate, for my approval, as follows : 

Valuation. 
To The Star Planing Mill Company, canal lands in the city of 

Akron, Ohio --------------------------------------------- $14,400 00 

I have carefully examined said lease, find it correct in form and legal, and am 
therefore returning the same with my approval endorsed thereon. 

It is noted that the above lease is to a corporation, namely, The Star Planing 
Mill Company. This lease is not accompanied by the usual certificate of authority 
on the part of corporation officers to execute. However, I do not regard this as 
at all vital so far as the interests of the state are concerned, and am only calling 
your attention to it so .that the lease may be completed in accordance with your 
usual practice. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

884. 

'CORPORATIONS-PAR VALUE OF SHARES OF CAPITAL STOCK MAY 
BE INCREASED OR REDUCED UNDER SECTION 8719 G. C. BY IN­
CREASING OR DECREASING NUMBER OF SHARES INTO WHICH 
CAPITAL STOCK DIVIDED, PROVIDED AUTHORIZED CAPITAL 
STOCK IS NOT INCREASED OR DIMINISHED-PAR VALUE OF 
SHARES MAY BE REDUCED UNDER SECTION 8700 G. C. 

The par value of the shares of capital stock of corporations organized under 
the general corporation laws of this state, may be i1icreased or reduced in the ex­
ercise of the power conferred upon such corporations by section 8719 G. C. to 
amend their articles of incorporation so as to increase or decrease the number of 
shares into which their capital stock is divided, provided the authorized capital 
stock of the companies is not increased or diminished thereb:y; and the par value 
of shares may also be reduced under section 8700 G. C. governing the reduf tion of 
capital stock. 

COLUMBUS, OHIO, December 23, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR SIR :-Your letter of recent date inquiring whether a domestic corpora­

tion has authority under section 8719 G. C. to change the par value of its shares 
by amending its articles of incorporation, was duly received. 

The statute referred to, so far as pertinent to your inquiry, provides that a 
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corporation organized under the general corporation laws of this state may amend 
its articles of incorporation: 

'·So as to increase or decrease the number of shares into which its 
capital stock is divided; to provide for preferred stock, or dispense with 
unissued preferred stock; to change unissued common stock to preferred 
stock, within the limits permitted by law; to change unissued preferred 
stock to common stock; to add any or all of the provisions permitted by 
sections 8668 and 8669 of the General Code, or to make new provisions of 
such nature with respect to newly authorized preferred stock; or to 
amend or eliminate such provisions as to unissued preferred stock; or 
to add to the articles anything omitted from, or which lawfully might have 
been provided for originally, or to take out of the articles any unnecessary 
provisions or provisions which might lawfully have been omitted from 
them originally. But the authorized capital stock of a corporation shall 
not be increased or diminished by such amendment." 

The general rule is that a corporation cannot increase or reduce the amount 
of its capital stock, or the number or par value of its shares, without warrant of 
statutory authority (2 Oark & Marshall, Corps. pp. 1272 et seq., and 1302; 1 Cook, 
Corps. sections 281, 290; Cook, Stock & Stockholders, section 290; Beach, Corps. 
section 468; 5 Fletcher, Corps. section 3473), and then only in the mode and sub­
ject to the limitations or restrictions prescribed by the statute which confers the 
authority (5 Fletcher, Corps., sections 3460, 3471). 

The authority conferred upon corporations by section 8719 G. C. to increase 
or decrease the number of shares into which its capital stock is divided, subject 
to the limitation or restriction that the company's authorized capital stock shall not 
be increased or diminished thereby, warrants the company in either increasing the 
number of shares of capital stock and making a corresponding reduction in their 
par value (as where the number of shares is doubled and the par value of each 
share is reduced one-half), or in reducing the number of its shares and making a 
corresponding increase in their par value (as where the number of shares is de­
creased one-half and the par value of each share doubled). In neither case would 
there be an increase or reduction in the amount of the company's authorized capital 
stock. Indeed, the only way in which the power to increase or decrease the num­
ber of shares could be exercised, without effecting an increase or reduction in 
authorized capital stock, would be to either increase or reduce the number of 
shares and change the par value of the shares to such an amount which, when 
multiplied by the total number of new shares, would produce a result equal to the 
amount of the company's authorized capital stock. Any other method of exer­
cising the power would result in either increasing or decreasing the company's 
authorized capital stock-a result which the statute expressly forbids. 

In the event it is desired to increase or reduce the amount of authorized cap­
ital stock, companies subject to the general corporation laws must proceed under 
sections 8698 and 8700 G. C.-the former governing the increase, and the latter 
the reduction. Of course, if the original articles of incorporation do not provide 
for preferred stock, and it is desired to increase the authorized capital stock by 
issuing preferred stock, the company must, in addition thereto, also amend its 
articles so as to provide for the new class of stock. See section 8698, fifth para­
graph. 

In 1911-12 Annual Report of Attorney-General, Vol. I, p. 126, it was held that 
a domestic corporation was not authorized by section 8719 G. C. to change the par 
value of its shares, but since that opinion was rendered the statute has been 
amended so as to empower the company to increase or decrease the number of 
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shares into which its capital stock is divided, provided the authorized capital stock 
is not increased or diminished thereby. As already pointed out, the only way in 
which the number of shares into which the company's capital stock is divided can 
be increased or diminished without increasing or diminishing its authorized capital 
stock, would be to either increase the number of shares and make a reduction in 
their par value, or reduce the number of shares and make an increase in their par 
value. 

The only other general statute authorizing a change in the par value of shares 
is section 8700 G. C., which provides that a corporation may reduce the amount of 
its capital stock and the nominal value of its shares. The change is effected, not 
by amending- the articles under section 8719 G. C., but by the board of directors 
acting with the written consent of the persons in whose names. a majority of the 
shares stand on the books of the company. The object to be effected by section 
8700 G .C. is a reduction in capital stock, whereas section 8719 G. C. expressly 
prohibits such a change being made by amendment. 

You are therefore advised that the par value of the shares of corporations or­
ganized under the general corporation laws of this state may be increased or re­
duced in the° exercise of the power conferred upon such corporations by section 
8719 G. C. to amend their articles of incorporation so as to increase or decrease 
the number of shares into which their capital stock is divided, provided the 
authorized capital stock of the companies is not increased or diminished thereby, 
and also that the par value of shares may be reduced under section 8700 G. C. 
governing the reduction of capital stock. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

APPROVAL, SIX LAND AND WATER LEASES, PROPERTY OF STATE 
OF OHIO. 

CoLUMBUS, Omo, December 24, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-1 have your letter of December 12, 1919, in which you enclose the 

following leases, in triplicate, for my approval : 

v.and Leases. Valuation. 
To The Toledo, Bowling Green & Southern Traction Company, 

railway crossing over the Maumee side cut, in Maumee City $666 66 
Henry Fischer, land at Loramie reservoir for agricultural pur-

466 66poses -------------------------------------------------------
Frank DeLong, canal land at Circleville, Ohio_________________ 200 00 
Mrs. Ben Smith, berme bank of canal at Middletown, Ohio___ _ 300 00 

Water Leases. 
The Delphos Water Works, 1½ inch pipe at lock 23, M. & E. 

canal _____- ------------------------- _____________________ $54 00 
The Richardson Paper Company, Lockland, Ohio, 10 inch pipe

for fire protection only____________________________________ 100 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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886. 

ROADS AND HIGHWAYS-ASSESSMENTS UNDER SECTIONS 6922 AND 
1214 G. C. MAY BE PAID IN INSTALLMENTS ONLY AND NOT AS 
LUMP SUM UNLESS INTEREST INCLUDED-ASSESSMENTS UNDER 
SECTION 1214 G. C. NOT TO BE MADE BEFORE BONDS ISSUED 
UNDER SECTION 1223 G. C.-WORK MUST BE COMPLETED. 

1. The road improvement assessments 111e11tio11ed iii sections 6922 and 1214 G. 
C. may be paid in installments only and not as a lump sum, unless the tender of 
payment in lump includes interest on the assessments in full from date: of issue 
to date of maturity of bonds issued in anticipation of such assessments, rate of 
interest to be the same as that named fa the bonds. 

2. The assessment referred to in section 1214 G. C. is not to be made before 
bonds are issued under section 1223 G. C., but is to be made upon completion of the 
work and apportionment of the cost by the state highway commissioner as di­
rected by section 1211 G. C. ( 0 pinion of Attorney-General of date July 3, 1916, 
Opinions of Attorney-General 1916, p. 1141, not followed.) 

COLUMBUS, OHIO, December 24, 1919. 

HoN. BENTON G. HAY, Prosecuting Attorney, Wooster, Ohio. 
DEAR SIR :-Receipt is acknowledged of your communication submitting for 

opinion two inquiries, the first of which is as follows: 

"What, if any, provision, is there for the payment of cash by the 
property owner whose lands are assessed by the county commissioners for 
the improvement of a county road or an inter-county highway? Old sec­
tion 6924 made such provision for the improvement of a county road, but 
this is repealed. My opinion is that there is no authority for the prop­
erty owner to pay cash when bonds are issued." 

It is assumed that your inquiry relates to assessments on account of improve­
ments made by county commissioners as authorized by sections 6906 to 6955-2, as 
well as to assessments on account of state aid improvements made under the pro­
visions of section 1178 to 1231-11. 

So far as concern improvements of thei class first named, it is to be noted 
that there appeared as part· of the so-called Cass act (106 0. L. 574), section 6924, 
since repealed, reading as follows : 

"The county commissioners shall fix a time within which such assess­
ments may be paid in cash, and they shall give notice by publication once 
a week for two consecutive weeks in a newspaper published and of gen­
eral circulation in said county, if there be any such paper published in 
said county, but if there be no such paper published in said county then 
in a newspaper having general circulation in said county, of the time within 
which such assessment may be paid." 

The repeal of said section 6924 as of June 28, 1917 (107 0. L. 69), leaves the 
county commissioners without any express statutory authority for accepting pay­
ment in cash of assessments made in connection with improvements authorized by 
said sections 6906 to 6955-2. However, it might well be urged as a practical prop­
osition that if the assessments made in connection with improvements so author­
ized must be made and levied against affected lands before bonds may be issued 
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under section (f}'Z} in anticipation of such assessments and in anticipation of the 
taxes provided for by sections 6926 and 6927, then there would be no objection to 
provision by the commissioners for a period of time before bonds are issued dur­
ing which said assessments might be paid in cash, and a pro tanto reduction made 
in the amount of the bond issue. It therefore becomes necessary to inquire 
whether in fact the assessment must be made and levied before bonds in anticipa­
tion thereof may lawfully be issued under section 6929. 

In this connection it is proper to refer to an opinion of this department of 
date of July 3, 1916, appearing in Opinions of Attorney-General for that year at 
page 1141. The following is taken from said opinion: 

"If any part of the cost and expense of the improvement is to be 
specially asse~sed upon benefited real estate, the further steps provided by 
sections 6922 to 6924, G. C., inclusive, should be taken before bonds are 
issued. That is to say, the surveyor should make his estimated assess­
ment and file the same in the office of the county commissioners, notice 
that the estimated assessment has been made and is on file and that ob­
jections will be heard at a certain time should be given, the assessment 
should be approved and confirmed either as originally made or as modified 
by the commissioners and the persons specially assessed s1Iould be given an 
opportunity to pay their assessments in cash. When all the above require­
ments have been complied with, t~e county commissioners will be author­
ized to issue and sell the bonds of the county, if in their judgment it is 
deemed necessary, in the aggregate amount necessary to pay the estimated 
cost and expenses of the improvement. If any of the cost and: expense 
of the improvement has been specially assessed and any part of the special 
assessments has been paid in cash, then, of course, it will not, under any 
circumstances, be necessary to sell bonds in anticipation of the collection 
of the special assessments already paid. Answering your question spe­
cifically, I advise you that the steps above outlined are jurisdictional to the 
authority of the county commissioners to issue bonds under section 
6929 G. C." 

It is to be observed in connection with the op1mon just quoted from that at 
the time of its rendition said section 6924, as above quoted, was in full force and 
effect. This fact may have had much. to do with the conclusion reached in said 
opinion that the making and levying of the assessment was jurisdictional to the 
authority of the county' commissioners to issue bonds under section 6929 G. C. ; 
although it is to be said, on the other hand, that county commissioners were not 
as a matter of law under the necessity of issuing bonds to produce funds with 
which to undertake the improvement, since the improvement might have been paid 
for directly out o( tax funds, and for that reason, the legislature may have· intended 
section 6924 for those cases only in which the improvement should be paid for 
out of tax funds rather than with the proceeds of bonds. It is also worthy of 
note that the attorneys who were acting on behalf of a prospective purchaser of 
the bonds whose proposed issue gave rise to the opinion in question, did not ex­
press the view that there was a necessity for the making of the assessment before 
bonds were issued-in,, fact, these attorneys seem to have been of the very oppo­
site belief (see J>. 1143 of opinion). 

At all events, a careful study ·of the statutes as they now exist, in connection 
with the opinion referred to, fails to reveal any real ground for the conclusion 
that the making and levying of assessments is a condition precedent to the author­
ity of the commissioners to issue bonds. In that connection, you are referred to 
an opinion of this department (No. 887) of even date herewith, directed to Hon. 
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P. A. Taylor, prosecuting attorney, Eaton, 0.hio, a copy of which is enclosed. 
That opinion does not pass upon the question now being considered; but the dis­
cussion therein points clearly to the conclusion that the issue of bonds rather than 
the making of the assessment comes first in point of time. 

In addition to the matters mentioned in said last named opinion, mention 
should be made of certain language appearing in section 6922 G. C. That section 
as amended 107 0. L. 100, reads as follows: 

"As soon as all questions of compensation and damages have been 
determined, the county surveyor shall make, upon actual view, an estimated 
assessment upon the real estate to be charged therewith of such part of 
the compensation, damages, costs and expenses of said improvement as is 
to be specially assessed. Such estimated assessment shall be according to 
the benefits which will result to such real estate. In making such esti­
mated assessment the surveyor may take into consideration any previous 
special assessments made upon such real estate for road improvements. 
The schedule of such estimated assessment shall be filed in the office of the 
county commissioners for the inspection of the persons interested. Be­
fore adopting the estimated assessment so made and reported, the com­
missioners shall publish once each week for two consecutive weeks in some 
newspaper published and of general circulation in the county, if there be 
any such paper published in the county, but if there be no such paper pub­
lished in said county then in a newspaper having general circulation in said 
county, notice that such estimated assessment has been made, and that 
the same is- on file in the office of the county commissioners, and the date 
when objections, if any, will be heard to such assessment. If any owner 
of property affected thereby desires to make objections, he may file his 
objections to said assessments in writing with the county commissioners 
before the time for said hearing. If any objections are filed the county 
commissioners shall hear the same and act as an equalizing board, and 
they may change said assessments if, in their opinion, any change is neces­
sary to make the same just and equitable, and such commissioners shall 
approve and confirm said assessments as reported by the surveyor or 
modified by them. Such assessments, when so approved and confirmed, 
shall be a lien on the land chargeable therewith." 

Upon first impression, it might be thought that the opening sentence of said 
section implies that the next step to be taken after the passage of the resolution 
to proceed with the improvement as referred to in section 6917 is the making of 
the assessment; and that such an implication carries the further implication that 
all proceedings relative to the making of the assessment must be complete before 
the bonds are issued. Any such argument, however, is wholly without foundation, 
not only for the reasons given in said opinion of even date herewith, but also for 
the further reason that there is absolutely nothing in the terms of section 6929 
which indicates that the resolution of the commissioners for the issue of bonds may 
not be passed immediately after the passage of the resolution provided for in sec­
tion 6917. In other words, even on the assumption that by reason of the pro­
visions of section 6922 the matter of assessment proceedings must be begun imme­
diately upon the passage of the resolution provided for in section 6917 and carried 
on without interruption until the assessments are approved and confirmed as pro­
vided in the last sentence of section 6922, there is no provision in section 6929 
which prevents the proceedings respecting the issue of bonds from being begun and 
carried on contemporaneously with the proceedings respecting the making of the 
assessment. 
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It is often found that the history of legislation is helpful in arnvmg at the 
meaning of a statute whose terms are of doubtful import. This aid to statutory 
construction may not be invoked with any particular force in construing sections 
6W2 and 6929 as they now exist, for the reason that prior to the passage of the 
Cass act a number of different systems of county road improvement had been in 
use. However, a passing reference to certain statutes in force on January 1, 1912, 
may not be amiss. 

Sections 6903 to 6914 as in force at that date, provided for road improvement 
by county commissioners upon petition of abutting owners. Section 6904 of said 
series provided for an assessment either upon the foot frontage or benefit plan, 
and sections 6!Xl7 to 6912 provide for notice, equalization and confirmation of the 
assessment. Then follows section 6912-1 which reads as follows: 

"After so certifying said assessment to the auditor of the county, the 
commissioners may, in anticipation of the collection of all moneys from 
all sources required to be raised for said improvement, whether by assess­
ment, taxation, or by agreement with the township trustees or village coun­
cil, borrow a ~um of money sufficient to pay the entire estimated cost and 
expense of the improvement, and may issue and sell negotiable notes or 
bonds of the county, bearing a rate of interest not to exceed five per cent 
per annum. For the purpose of paying their respective shares of the 
principal and interest on the notes or bonds authorized to be sold, the 
county commissioners and township trustees may levy a tax upon all the 
taxable property of the county or township in addition to all other taxes 
authorized by law of not to exceed two mills in any one year until said 
notes or bonds and interest are paid." 

Another series of statutes in existence at the date named were sections 6926 to 
6956 G. C. providing for the improvement of "stone and gravel roads" upon peti­
tion of property owners. That series of sections also contained provision for an 
assessment upon adjoining property, and this assessment, according to the terms of 
section 6937 might be made "either before the improvement is commenced, or after 
it is completed." Bonds were authorized by section 6949 in an amount necessary 
to pay the cost and expense of the improvement. 

Still another series of sections in force at that date providing for improve­
ment of roads by county commissioners, were sections 6956-1 to 6956-15. Included 
in that series of sections were provisions for the making of an assessment against 
adjoining real estate.- By the provisions of- section 6956-12 the assessment was 
not to be made until the improvement had been completed. Bonds were author­
ized by section 6956-15, the first sentence of which reads as follows: 

"The county commissioners, in anticipation of the collection of said 
taxes and assessments, and whenever, in their judgment, it is necessary or 
desirable, are hereby authorized to sell the bonds of any such county in 
which such improvement is to be or has been constructed to any amount 
not exceeding in the aggregate the amount necessary to pay the respective 
shares of the county, township or townships, and the land owners whose 
lands in such county are benefited by such improvement." 

It is to be noted from these three sets of statutes that in the case of the first 
of them positive provision was made that· bonds should not be issued until the as­
sessment had been completed; in the case of the second of them, bonds might be 
issued before the assessment was made, since by the terms of section 6937 the 
assessment might be made either before the improvement was commenced or after 
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it was completed, and naturally, if the assessment were made after the work were 
completed, the money represented by the assessment could in many instances be 
made available only by the issuance of bonds, and bonds would therefore have to 
be issued before either the work was done or the assessment was made; and in 
the case of the third of them, the assessment could only be made when the work 
were completed (section 6956-12), and thence the authority in section 6956-15 for the 
issue of bonds necessarily meant that the bonds would in many cases be issued 
before the assessment was made, in order to provide funds for the work. It 
is thus seen from a comparison of the three sets of statutes that in the instance 
where the legislature intended the assessment to be made before bonds were 
issued, it said so in plain terms (section 6912-1); whereas, in the remaining two 
instances where bonds might be issued before the assessment was made, the fact 
that bonds might be issued at that stage of the proceedings appears from necessary 
implication rather than by express words. There is a strong similarity between the 
terms of said former section 6956-15 and present section 6929; and as has already 
been pointed out, the authority to issue bonds as provided for in section 6956-15-
very plainly included the power to issue them before the assessments were made. . 

To say the least, the terminology of the former legislation just noted gives no 
grounds of objection to the conclusions herein stated relative to the construction of 
sections 6922 and 6929. 

From what has been said, it follows that the opinion first above mentioned is 
not adhered to in so far as it may conflict with the view herein expressed that 
bonds may be issued under section 6929 prior to the making of the assessment 
named in section 6922. 

The views above expressed do not furnish a complete answer to your first 
question, for the reason that nothing has so far been said indicating; that the com­
missioners may not at their option make the assessment before the bonds are 
issued. It therefore remains to dispose of the question whether any such option 
lies with the commissioners. 

Section 6922 has already been quoted. That section in effect, provides that such 
part of the "compensation, damages, costs and expenses" of the improvement as 
in accordance with one of the several plans named in section 6919 is to be borne 
by the property owners, shall be specially assessed by the method outlined in sec­
tion 6922. Said section 6919 in setting forth the several plans covering division of 
cost, nowhere indicates that the shares are to be apportioned on the basis of an 
estimated cost. The whole import of the section is that the actual cost and not the 
estimated cost is to be used as the basis of division. Hence, if the first sentence 
of section 6922 is taken literally, it is inconsistent with the provisions of section 
6919, for the reason that the actual cost and expenses of the improvement are not 
known "as soon as all questions of compensation and damages have been de­
termined," and cannot be known until the improvemet work is completed. This 
inconsistency becomes the more evident when it is borne in mind that there is 
absolutely no provision of statute for an adjustment of such assessments once they 
have been made and confirmed-in other words, if the sum total of the part of the 
cost of an improvement to be specially assessed turns out to be more or less than 
as shown by the original estimates of the surveyor, and an assessment is made on 
the original estimates of the surveyor, then there is no authority of statute which 
provides for a lien for any greater amount than as determined by the assessment 
made on the estimated cost, and on the other hand, there is no provision whereby 
the county can return to the property owner any sum of money if his assessment 
turns out to be less whan based on actual cost than when based on estimated cost. 

As the view has already been expressed herei~ that the assessments named 
in section 6922 need not be made before bonds are issued, it would seem that the 
inconsistency between sections 6919 and the first sentence in section 6922 when 
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read literally becomes immaterial to the practical working of the statutes. In 
other words, since the making of the assessment named in section 6922 at a par­
ticular time, is not jurisdictional to the issue of bonds, the mere matter of time 
at which the assessment is made must yield to and be governed by the broad intent 
of section 6919 that the actual cost be used as the basis of the assessment. It is 
certainly in line with just and reasonable practice that a property owner be re­
quired, in the absence of express statutory provision tb the contrary, to pay his 
assessment only on the basis of actual cost, and not on the basis of an estimate 
which may be greatly in excess of actual cost; and furthermore, it is hardly 
consistent with good business that the county be placed by mere implication in the 
position either of rebating sums of money or collecting sums of money consequent 
upon a 'difference between an estimated cost and an actual cost. In short, it is to 
be presumed that the legislature intended that there be but one assessment, and 
that such assessment have reference to actual cost rather than mere estimates. 

This view of the situation solves any seeming difficulties that may appear by 
reason of the inconsistency mentioned. \1/hen the work is done the surveyor is 
then in position to make an assessment of the part of the cost to be borne by the 
property owners. He makes up an assessment in estimated form in, the sense that 
he calculates what share each affected tract of real estate is to bear as compared 
with the percentage of the actual cost borne by the assessed realty as a whole. 
Such estimate of the share of each property owner is then filed in the form of a 
schedule with the commissioners, who give notice of its filing, etc. In brief, the 
estimated assessment made by the surveyor is not made upon the basis of an 
estimated cost; but it is an estimated assessment made upon actual cost, and the 
purpose of the estimated assessment is merely to afford a means for the giving of 
notice and the equalizing of the assessment before its final confinpation and ad­
justment by the county commissioners. 

The views above expressed necessarily lead to the conclusion that no method 
is open to the county commissioners whereby they may accept assessments in cash 
without interest. The assessments may be made only after the bonds ar~ issued 
and the work done, and they must bear interest from the date of and at the same 
rate as the bonds (section 6923). 

The conclusion just expressed in connection with assessments named in sec­
tion 6922 is equally applicable to assessments named in section 1214. The latter 
section is part of the series 1178 to 1231-11 providing for state aid improvements, 
and owing to the similarity of the two sets of statutes the· same general principles 
respecting assessments are applicable as much to the one set of statutes as to the 
other. 

Your second question is: 

"Must the apportionment as provided in section 1214 be made before 
the bonds are issued?" 

In a general way, the discussion herein as to the assessments mentioned in 
section 6922 is applicable to assessments under section 1214, and furnishes a nega­
tive answer to your second question. It may be added that section 1214 and re­
lated statutes contain no language similar to that of the opening sentence of sec­
tion 6922; hence there is even less ground for supposing that bonds mentioned in 
section 1223 may not be issued until after the assessment is first made as directed 
in section 1214, than there is for supposing that an issue of bonds under section 
6929 must await the making and levying of the assessment described in section ' 
6922. Clearly, the assessment proceedings provided for by section 1214 are to be 
had only after completion of the improvement and apportionment of cost thereof 
the state highway commissioner as directed by section 1211. 
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It is perhaps proper to make mention here of an opm1on of this department 
(No. 126) dated :'.farch 15, 1919, and directed to Hon. Lloyd S. Leech, prosecuting 
attorney, Coshocton, Ohio. The particular inquiry to which said opinion related 
was the construction to be placed upon the word "tentative" as used in section 
1214, that is, whether the word referred to a percentage assessment or to a con­
crete assessment in dollars and cents. The conclusion expressed in the opinion 
was: 

"The words 'tentative apportionment' as used in section 1214 G. C. con­
template the setting forth in dollars and cents of the amount proposed 
to be assessed against each tract within the zone or district determined 
upon for assessment purposes." 

Said opinion did not involve the question of the proper time of making the 
assessment, and there is nothing in the opinion indicating directly or indirectly an 
expression of view as to the time at which the assessment should be made. 

Specific answer to your questions is therefore as follows: 
1. The road improvement assessment mentioned in sections 6922 and 1214 G. 

C. may be paid in installments only and not as a lump sum, unless the tender of 
payment in lump includes interest on the assessments in full from date of issue 
to date of maturity of bonds issued in anticipation of such assessments, rate of 
interest to be the same as that named in the bonds. 

2. The assessment referred to in section 1214 G. C. is not to be made be­
fore bonds are issued under section 1223 G. C., but is to be made upon completion 
of the work and apportionment of the cost hy the state highway commissioner as 
directed by section 1211 G. C. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

887. 

ROADS AND HIGHWAYS-COUNTY COMMISSIONERS MAY ISSUE 
BONDS UNDER SECTION 6929 G. C. FOR SPECIFIC IMPROVE:'.IENT 
WITHOUT HAVING MADE LEVY UNDER SECTION (:[)26 G. C. 

The county commissioners may issue bonds under section (:f)29 G. C. for a 
specific ·i111proveme11t, but not otherwise, without having made as :-,•et any levy for 
the coun/3• road improvement fund under section 6926 G. C. or its supplementary 
sections. 111 issuing siich bonds, however, the commissioners 11111st, b:y resolution, 
bind themselves and their successors to make the anticipated levies to the extent 
necessary for interest and sinking f11nd purposes i11 connection with the bonds and 
to make the underlying levy spoken of in section 6929 for th'e purpose of g11ara11-
teeing the collection of the township taxes and special assessments anticipated. It 
then becomes incumbent i1pon the commissioners and their successors to raise by 
taxation or otherwise a sufficient amount during the years covered by the bonds to 
meet the interest and sinking fund charges thereon. This duty may be enforced b~ 
mandamus. 

C0Lu11rnus, OHIO, December 24, 1919. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 
DEAR Srn :-I have your letter of recent date advising that at the November 
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election in Preble county the electors approved a proposition to levy to the extent 
of one mill for a period of two years for a purpose which you do not state. Inas­
much, however, as you speak of the issuance of bonds and, refer to the levy as an 
"extra levy," it is assumed that the reference is to action under sections 6926-1 
et seq. of the General Code, and that the effect of the vote of the electors is to 
exempt the levy provided by section 6W.6 for a county road improvement fund 
from all the limitations of the law relating to tax levies. 

Please find enclosed herewith copy of an opinion to the Tax Commission of 
Ohio in which the legal possibility of extending such levy on the tax duplicate 
for the year 1919-20 is considered. It is pointed out in that opinion that with the 
co-operation of the various officials concerned it is possible to do this. 

However, in your case the tax collecting officials have chosen to proceed with­
out reference to the fact that the proposition to exempt the levy was pending and 
have not withheld the duplicate to ascertain the will of the electors. On the con­
trary, the duplicate was delivered, as you state, on October 1st and some tax col­
lections have already been made. Meanwhile all the tax receipts have been made 
out and it would be very inconvenient bo attempt to alter the situation at this 
time. 

In the absence of any affirmative action on the part of the commissioners or 
the Tax Commission of Ohio, it is the opinion of this department that the collection 
of taxes should proceed without attempting to disturb the levies as made. The 
previous opinion, copy of which is endosed herewith, is not out of harmony with 
this conclusion inasmuch as the topic of discussion therein was the authority of the 
various officers to place the levy on the current duplicate, and the consequence ,of 
their failure to exercise such authority was not considered. 

It is also presumed from your letter that the proposition submitted to the elec­
tors was not specific in the naming of the years in which the levy should be made. 
In other words, it is supposed that your statement "a period of two years" reflects 
the exact proposition that was submitted to the electors and that no particular years 
were mentioned. That being the case, the favorable vote of the electors affords 
authority to the commissioners to make the levy outside of the limitations during 
the ne~t two years, viz.: 1920-21 and lW.1-22. 

All this you apparently assume, and inquire whether or not bonds can now 
be issued in anticipation of the levy and collection to be made in future under this 
authority. As you state your question, even with the assumptions above made it 
can be shortly answered by the statement that no authority to borrow money in 
anticipation of the yield of a special tax levy of the kind referred to, or any other 
kind, without reference to some specific purpose, such as road improvement, exists. 
That is to say, assuming that the levy in question is a road levy under section 6926 
G. C. exempted from tax limitations by reason of the favorable vote of the electors 
under sections 6926-1 to 6926-3 inclusive of the General Code, the county com­
missioners may not issue bonds in anticipation of the levy and collection thereof 
witoout having some specific road improvement in mind and limiting the amount 
of the issue to the estimated cost of the improvement, in which event the anticipa­
tion of the taxes under die sections named would extend only to the county's 
share of the total cost and expense of the improvement. The ,only authority which 
exists in the premises is that conferred by section 6929 G. C., which provides as 
follows: 

"The county comm1ss10ners in anticipation of the collection of such 
taxes and assessments may, whenever in their judgment it is deemed 
necessary, sell the bonds of said county in the aggregate amount neces­
sary to pay the estimated cost and expenses of such improvement. * * *" 
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From this section it is apparent that a specific improvement must be in mind 
and that the borrowing power is limited by reference to the esti'mated cost of the 
improvement itself. 

No other statute authorizes the anticipation of such levies in any. way. It 
would therefore follow that if your question be interpreted in the broad manner 
just suggested a negative answer would have to be returned thereto. 

It may be supposed, however, that your commissioners have under advisement 
the making of certain specific improvements, and desire to know whether or not 
they may proceed with these improvements and issue bonds therefor in anticipa­
tion, in whole or in part, of the levy in question. 

In answering this question I shall make one further assumption-not because 
it is necessary to do so but in order to put the case which may exist in the 
strongest light. This assumption is that the commissioners of Preble county did 
not levy any tax under section 6926 on the duplicate for the year 1919-20, so that 
the levy outside the limitations which they are now authorized to make is the only 
levy for such purpose which is in existence or in oontemplation. 

Referring again to section 6929 G. C. and to that part of it which has been 
previously quoted, it will be observed that it speaks of the anticipation of the "col­
lection of such taxes and assessments". The word "levy" is not used. It might 
be argued from this omission that the taxes and assessments to be anticipated must 
be levied and in process of collection before the power to issue bonds exists. This 
.argument is very plausible but it overlooks certain very important considerations. 

In the first place, we must bear in mind that although by force of sections 
-6926-1 to 6926-3, inclusive, authority may be acquired by the commissioners to make 
certain exempt levies for a particular period of years, yet the result is no more 
than this, and the favorable V10te of the electors does not in and of itself auto­
matically make the levy for the number of years referred to. This is made clear 
if in no other way by the express provision of section 6926-3, which is to the fol­
lowing effect: 

"If a majority of the electors * * * vote in fav\'.lr of such levy
* * * it shall be lawful to levy taxes within such county at a rate not 
to exceed such increased rate for and during the period provided for in 
such resolution." 

In other words, the vote of the electors does not make the levy, but merely makes 
it lawful for somebody else, i. e., the commissioners, to levy outside of certain 
limitations. 

Nor is there anything in these sections to indicate that such authority is to be 
-exercised once and for all by a single act effective through the period of years 
covered by the vote of the electors. More language than has been used in the 
provision last quoted will be necessary to convey this meaning. The presumption 
is to the contrary, for under the general scheme of taxing machinery which ob­
tains in this state and is embodied in numerous sections which need not be quoted, 
particularly in the Smith one per cent law so-called, sections 5649-1 to 5649-6 in­
clusive of the General Code, the act of levying taxes is an annual affair. In this 
respect taxes differ from special assessments, which are levied once and for all and 
must then be placed upon the duplicates of the years during which they are to be 
.collected. Taxes are levied each year at the proper time by the levying authorities. 

But the argument just made is not the only one which may be brought to the 
support of the conclusion which has been expressed. Section 6926-1 G. C. refers 
:to the proposition submitted to the electors in the following terms: 

''The question of exempting from all tax limitations the levy ,of two 

https://fav\'.lr
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mills provided by section 6926 of the General Code for the purpose of pay­
ing the county's proportion of the * * * cost and expense ,of con­
structing * * * county roads, or (he question of so exempting a part 
of such levy * * *." · 

As pointed out in the previous opinion, copy of which is enclosed herewith, this 
language has the effect of making the act of levying referable not to sections 
6926-1 et seq. of the General Code, but to section 6926, the result of the election 
under sections 6926-1 et seq. being merely to give to such action a legal effect 
which it would not otherwise have. 

This being so, the real levying authority after all is found in section 6926. 
which provides merely 

"* * * For the purpose of providing by taxation a fund for the 
payment of the county's proportion of the costs and expenses of con­
structing * * * roads under the provisions of this chapter, the county 
commissioners are hereby authorized to levy annually a tax not exceeding 
two mills upon each dollar of the taxable property ,of said county." 

What is the purpose of this levy? It is to provide a "fund"-not to meet any 
specific proportion of the cost and expense of constructing, improving or repairing: 
a particular road. It is very clear that this levy may be made whether particular 
road improvements are in contemplation or not, and is not limited in amount by 
the cost and expense of any such impr,ovement. Conversely, there is nothing to­
indicate that the making of such levy in any given year is a prerequisite to lawful 
action to improve a given road, provided the necessary money can be lawfully se­
cured by the issuance of bonds. 

But in addition to these considerations it is very clear that this levy under· 
section ti926, the purp,ose of V"hich is merely to provide a fund, is, like tax levies. 
generally are under the policy of this state to which reference has been made, an. 
annual affair. The commissioners are to determine, each year for themselves, how 
much they will levy within the limits specified in the section for the purpose of 
keeping up, as it were, the county road improvement fund. Then they are at 
liberty to draw up,on this fund for the purpose of making particular county road 
improvements under the provisions of the chapter, which include, of course, con-­
tribution of the county's share of the road improvement to be paid for in part by 
township levies l{)r by assessments. 

From all these considerations it is very clear that the whole amount to be raised 
by taxation under section 6926 or section 6926-1 and succeeding sections for the· 
purpose of a particular road improvement is nrot to be "levied" in any sense in 
order to make such fund the lawful subject of "anticipation" under section 6929· 
G. C. Any other interpretation would be absurd. It would require that the entire 
cost and expense of a particular road be levied for in a single year, and would limit 
the office and function of the issuance of bonds to securing the money only a few· 
months in advance of its accrual to the treasury through the processes of tax col­
lection. This cannot be the correct result because the bonds under section 6929 · 
may run for "not more than ten years". Oearly, therefore, levies to be made dur­
ing a peri•od not in excess of ten years may lawfully be anticipated by the issuance­
of bonds. 

This last provision of itself evidences a very clear index to the correct inter­
pretation of the sections involved' when coupled up with the statement that levies. 
under section 6926 are to be made annually. 

But there is still another consideration which reflects upon the meaning of the 
clause of section 6929 now under consideration. The bonds may be issued not only.· 
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in anticipation of the county taxes, but also in anticipation of the t>ownship taxes, 
to which the arguments already made would apply. Moreover, they are issued not 
only in anticipation of taxes but also in anticipation ,of assessments. Here, as 
previously intimated, even stronger reasons exist for arguing that the omission 
of the word "levy" is significant because assessments are not levied annually but 
are estimated and apportioned once ror all, and when certified must go on the 
duplicate during the years within which they are to run without further action by 
the levying authorities. Hence the arguments already adduced would not apply 
to the anticipation of assessments in and of itself except in so far as the conclusions 
previously reached with respect t:>0 the anticipation of taxes might reflect upon the 
true meaning of the sentence under examination in respect of the anticipation of 
assessments. 

Attention may be called to section 6923 G. C., which provides as follows: 

"All assessments, with interest accrued thereon, made under the pro­
visions of this chapter, shall be placed by the auditor up,on a special duplicate 
to be collected as other taxes, and the principal shall be payable in not 
more than twenty semi-annual installments extending over a period of not 

.more than ten years, as determined by the county commissioners. In the 
event that bonds are issued to pay the compensation, damages, costs and 
expenses incident to such improvement, the principal sum of such assess­
ments shall be payable in such number of equal semi-annual installments 
as will provide a fund for the redemption of the bonds so issued, and such 
assessments shall bear interest from the date of and at the same rate as 
the bonds, and the interest shall be collected in like manner as the prin­
cipal of such assessments." 

The latter part of this sectbn would be impossible of application if the levy of the 
assessments preceded the issuance of the bonds; for it is very clear therefrom that 
the maturities and interest rate of the bonds condition the installments and the 
interest rate of the assessment, rather than that the installments and interest rate 
of the assessments condition the maturities and interest rate of the bonds. It is 
very clear therefore that an assessment cannot at least be finally and unalterably 
made until after the bonds are issued. \Vhile no opinion is expressed herein as 
to whether or not the "estimated assessment" spoken of in section 6922 G. C. must 
be adopted by the commissioners before the bonds are issued, it is very clear that 
no final levy can be made until the bonds are issued. 

The conclusion which follows is that, despite the 1,:>mission in the first sentence 
of section (!)29 of the word "levy", the section is to be read as if it were actually 
there. In other words, though what may be "anticipated" under section 6929 ac­
cording to its literal terms is merely the "collection of such taxes and assess­
ments", so that it is arguable that "such taxes and assessments" must be in process 
of collection before the bonds may be issued; yet this cannot be the result for the 
reasons indicated and the word "collection" must be• interpreted practically as if 
it were "levy and collec6on". 

Thus far consideration has not been given to Article XII, section 11 of the 
constitution, which provides as follows: 

"Xo bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made· for levying and 
collecting annually by taxation an amount sufficient to pay the interest on 
said bonds, and to provide a sinking fund for their final redemption at 
maturity." 
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As construed in I.ink vs. Karb, 89 0. S., 326, this section does not require that 
a levy be actually made for interest and sinking fund purposes before the bonds 
are issued. On the contrary, the doctrine of that case as expressed in the third 
branch of the syllabus thereof is as follows: 

"This provision of the Constitution does not require that at the time 
the issue of bonds is authorized there shall then be levied any specified 
amount or any specific rate, but it does require that provision shall then 
be made for an annual levy during the term of the bonds in an amount suf­
ficient to pay the interest on the bonds proposed to be issued and to pro­
vide for their final redemption at maturity, which levy must be made an­
nually in pursuance of the provisions of the original ordinance or resolu­
tion requiring the same. The amount necessary to be levied for the pur­
poses specified is to be determined by the taxing officials at the time the 
levy is made." 

Applying this doctrine to section 6929 and related sections, the following con­
siderations appear: 

(1 The "anticipation" of the county levy to pay the county's share is of itself 
an appropriation of a ratable proportion of that levy for the purpose of meeting 
such· proportion of the interest and sinking fund requirements of the issue as 
should be borne by that levy. ·when so much of the tax has been thus "an­
ticipated" the duty exists on the part of the county commissioners in making their 
levies under sections 6926 and 6926-3 G. C. to levy and apportion a sufficient amount 
for this purpose. This duty can be enforced by mandamus once the bonds are so 
issued. In the resolution under which the bonds are issued this duty should be 
specifically declared in order to comply with Article XII, section 11 of the Con­
stitution as interpreted in the case cited. 

(2) The remainder of the interest and sinking fund charges of the bonds is 
to be met by the township taxes and assessments. There may conceivably be a 
failure on the part of such township taxes and assessments to meet their respective 
shares of the interest and sinking fund requirements of the bonds. To provide for 
this contingency the commissioners must in their resolut~n "provide for the levy­
ing of a tax upon all the taxable property of the county to cover any deficiencies 
in the payment or collection of any special assessments or township taxes anticipated 
by such bonds." (Section 6929.) By this double method of providing for the in­
terest and sinking fund levies and guaranteeing the raising of a sufficient amount 
by taxation in each year for such purposes, the commissioners will have declared 
in their resolution that the bonds are ultimate general tax obligations of the county 
and that the full faith and credit of the county as a whole is back of them; they 
will als,o by their resolution have made it mandatory upon themselves and their 
successors in office, during each of the years within which the bonds are to run, 
to provide fully by the means thus designated for the interest and sinking fund 
charges on the bonds. This mandate is just as effective whether the first levy of 
taxes has been made at the time the bonds are issued or not. Thus the Constitu­
tion will have been complied with to the extent at least that it is possible to 
comply with it by following the statute. No opinion is, of course, invited or ex­
pressed upon the constitutionality of the section, which does not seem to be ques­
tioned. 

The word "annually" in the Constitution must have reference to the years in 
which, after the bonds are issued, it would be possible according to the laws regu­
lating the levy of taxes, to make such levies. If bonds are issued at any time 
shortly after the levies for a given year are made up it is obvious that the first 
yield of taxes which may be levied for interest and sinking fund purposes on ac-
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count of such bonds may not accrue until after the expiration of the first twelve 
months following the date of the issuance of the bonds. It does not therefore 
follow that bonds may not be issued at such times. If the tax is duly levied at the 
first opportunity provision for the first accruing interest may be made by applying 
general sinking fund balances where they exist or by temporary transfer of general 
fund balances to the sinking fund in anticipation of the yield of the sinking fund 
levy. At all events the Constitution will have been complied with when the interest 
and sinking fund levies are made at the first opportunity, and they are sufficient 
in amount to meet the charges that will have accrued or will accrue during the 
period to be provided for by such initial levy. 

The full answer to your question therefore is as follows: 
The county commissioners may issue bonds under section 6<Jl9 G. C. for a 

specific improvement, but not otherwise, without having made as yet any levy for 
the county road improvement fund under section 6926 G. C. ,or its supplementary 
sections. In issuing such bonds, however, the commissioners must, by resolution, 
bind themselves and their successors to make the anticipated levies to the extent 
necessary for interest and sinking fund purposes in connecti-on with the bonds and 
to make the underlying levy spoken of in section 6929 for the purpose of guaran­
teeing the collection of the township taxes and special assessments anticipated. It 
then becomes incumbent upon the commissi,oners and their successors to raise by 
taxation or otherwise a sufficient amount during the years covered by the bonds to 
meet the interest and sinking fund charges thereon. This duty may be enforced 
by mandamus. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

888. 

ELECTIONS-BOARD OF DEPUTY STATE SUPERVISORS OF ELEC­
TIONS HAS AUTHORITY TO INSTALL TELEPHONE IN OFFICE 
OF SUCH BOARD-TELEPHONE OPERATOR CANNOT BE EM­
PLOYED. 

A board of deputy state supervisors of elections iii a coimty has authority to 
install a telephone in the office of srtch board whe,i in its judgment it should be 
done, but where the state supervisor of elections has requested that returns be 
telephoned to him for his tab11latio,i on the night of election, the employment of 
an operator to operate such a telephone for the board of deputy state mpervisors 
is wzauthorized. 

CoLUMBUS, Omo, December 24, 1919. 

HoN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohio. 
DEAR ~IR :-Acknowledgment is made of the receipt of your request for an 

opinion upon the following statement of facts: 

"At the request of the county commissioners 1 am sending you bill 
of A. A. U., Dr., against the county, for services of and installing tel­
ephone by the board of deputy state supervisors of elections of Putnam 
county, and calling your attention to section 4821 of the General Code 
which provides that all necessary expenses of the deputy state super-
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visors shall be paid from the county treasury as other county expenses, 
and the county commissioners shall make the necessary levy to provide 
therefor. 

The facts are that some time prior to the November election, 1918, 
the board of deputy state supervisors of this county received a communi­
cation from the state supervisors of election, requesting them to keep 
their office open and give returns until the county had been reported to 
the state headquarters. 

In order to do this it seems to be necessary to install in the room 
occupied by the deputy state supervisors a telephone, for which you will 
find a charge of $2.00, also it was necessary to employ a night operator 
at Kalida, Ohio, which charge you will find on the bill, making total of 
$6.00. This bill coming to the county commissioners, the question was 
raised whether it was a proper and necessary expense of the board of 
deputy state supervisors, or not, and at their request I am referring same 
to you." 

Section 4821 of the General Code reads as follows: 

"All proper and necessary expenses of the board of deputy state 
supervisors shall be paid from the county treasury as other county 
expenses, and the county commissioners shall make the necessary levy to 
provide therefor. * * *." 

You state that prior to the general state election in ~ovember, 1918, the state 
supervisor of elections requested the board of deputy state supervisors of Putnam 
county to keep their office open on the night of the election and furnish returns 
to said supervisor of elections until all the precincts in the county had been re­
ported in his office, presumably by telephone, and further say that it was neces­
sary to install in the room occupied by the deputy state supervisors a telephone 
for which installation was made a charge of $2.00, and it was also necessary to em­
ploy ~ night operator at Kalida, in your county, for which there was made a charge 
of $4.00, making a total of $6.00 for these services directed by the state supervisor 
of elections to be furnished to him on the night in question. 

The state supervisor of elections is the official head of the election machinery 
in the state and has charge of the details in securing prompt election returns. The 
request not only of the deputy state supervisor of Putnam county, but of all the 
counties in the state, is more than likely made with the view of good administra­
tion of his offices and following the criticism that was general in Ohio that election 
returns from the counties of the state were always very much delayed. 

It would seem that the use of a telephone in the room occupied by the deputy 
board of supervisors in a county during the election period, is necessary, for there 
would be times when election officers throughout the hours of election day, when 
on duty in their respective precincts, might have occasion to call up the office of 
the county election board to decide some question of law, or a question of sup­
plies, or a number of other contingencies that might arise during the course of 
the election, and the office of the county board of elections should be in a position 
on election day that it might be reached by telphone by its various election judges 
and clerks on duty throughout the county. 

It is found that the question of the installation of a telephone in the office of 
the board of deputy state supervisors of elections in a county has never been 
passed upon by the Attorney-General, but it could well be considered as being one 
of the legitimate furnishings of an office that was active, and the board of deputy 
state supervisors of election has authority to say whether such telephone should 
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be installed, either temporarily or permanently, there being in Ohio a number of 
the offices of the board of deputy state supervisors of elections which have need 
for a telephone throughout the year. Hence there could be little objection to a 
temporary installation of a telephone. The employment of a night operator, at 
some point in your county, is not a legitimate expense that should be allowed, for 
nowhere in the law is authority found for the hiring of such employe at the ex­
pense of the county. 

It is conclusive that the General Assembly contemplated that the secretary of 
state shall have authority to communicate with those persons with whom he is 
conducting the business of the state. Such communication can be either by letter, 
telephone or telegraph, for in each annual appropriation bill passed by the General 
Assembly there is the item 

").Iaintenance * * * F. 7 communication, $- * '' *." 
A great deal of the work of the secretary of state is that pertaining to elec­

tions, for the secretary of state is by law the state supervisor of elections and each 
year the General Assembly has appropriated a sufficient amount to care for such 
communication, thus indicating that the necessary communication with election 
officers is contemplated. It must follow, then, that if the secretary of state is 
annually given an ample appropriation for "communication" purposes, there must 
necessarily lie some one at the other end of the line to answer such communications 
and it is not to be presumed that the legislature contemplated that the board of 
deputy state supervisors and inspectors of elections in any county at election time 
should go out and hunt a telephone in order to communicate with their chief, that 
is, the secretary of state. Similarly, since such communication is countenanced by 
the General Assembly in its appropriation for the purposes of any communication 
in the office of the secretary of state, the latter official should be in a position to 
know where to call in order to get those officers with whom he desires to com­
municate in the issuance of orders and instructions. 

Section 4787 G. C. reads as follows : 

"By virtue of his office the secretary of state shall be the state super­
visor and inspector of elections and the state supervisor of elections, and, 
in addition to the duties now imposed upon him by law, he shall perform 
the duties of such offices as prescribed in this title." 

In passing upon a question relative to the payment of "communication" by 
the secretary of state, the Attorney-General, in opinion 2132, issued December 29, 
1916, and appearing in Volume IT, Opinions of the Attorney-General for 1916. 
used the following language: 

"While I find no express statutory prov1s1on covering the exact 
situation revealed by your letter, yet it is apparent from an examination of 
the current appropriatioll--measure that the legislature, in the passage of the 
same, had in mind the fact that the secretary of state would at times find 
it proper and even necessary to communicate with the several boards of 
deputy state supervisors and inspectors of elections and state supervisors 
of elections, and other persons performing duties under his supervision or 
having official relations with his office. 

Section 3 of House bill Ko. 701, 106 0. L., 666, being an act to make 
general appropriations, and said section being especially intended to cover 
expenditures during the year ending June 30, 1917, contains the following 
appropriations for the secretary of state: 

':\faintenance * * * F7 communication, $400.00 * * * ' 
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In view of the general supervisory character of the duties of the sec­
retary of state with reference to elections, as indicated by his title and by 
the several statutes relating to the subject of elections, to which statutes 
it is unnecessary to refer in this connection, it is my view that the sec­
retary of state is authorized to expend all or any part of the appropriation 
referred to above for telegraph tolls in communicating with the several 
boards of deputy state supervisors and inspectors of elections and deputy 
state supervisors of elections upon any matter pertaining to the operation 
of the election machinery of the state which in his judgment it is proper 
to bring to their attention, and that he has such a measure of discretion 
as to the matters proper to be so communicated that his actions are not 
subject toi review." 

In the syllabus of the above opinion it was held : 

"A charge for telegraph tolls incurred by the secretary of state in 
communicating with the several boards of deputy state supervisors and 
inspectors of elections and deputy state supervisors of elections is, under 
·the facts as submitted, a legal charge against funds appropriated for the 
use· of the secretary of state for communication purposes, the validity 
or invalidity of the order contained in said communication being imma­
terial." 

There has been no legislation passed which would warrant a change in the 
view held by the Attorney-General in 1916. On the contrary the General Assembly, 
at each and every session, made an annual appropriation for "F7 communication" 
in various amounts recommended by the budget commissioner upon request of the 
secretary of state. 

It is therefore the opinion of the Attorney--General that a board of deputy 
state supervisors of elections in a county has authority to install a telephone in the 
office of such board when in its judgment it should be done, but the employment 
of an operator to operate a telephone for the board of deputy state supervisors is 
unauthorized. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

889. 

NURSE IN INDUSTRIAL PLANTS-MAY NOT LEGALLY RENDER 
MEDICAL SERVICES OR ADMINISTER DRUGS EXCEPT IN CASES 
OF EMERGENCY-SEE SECTION 1287 G. C.-CONSTRUCTION OF 
PHRASE "IN CASES OF EMERGENCY." 

A 11u11se employed and paid by the oumer of an industrial plant to render 
service and be iii charge of a factory first aid statio,i may not legally re11der medical 
services or administer drugs or mediciiies, except in cases of emergency, as pro­
vided in section 1287 G. C. Such term "in cases of emergency" does not, in the 
absence of other facts, include treatments co,~isting of medicines or drugs for 
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"colds, pleurisy pains, s1111b11rns, dysentery a11d bilio11s11ess." To render such serv­
ices legall::,•, such nurse must also be d11l::,1 licensed to practice medicine in Ohio. 

Cou:~im:::s, OHIO, December 24, 1919. 

DR. H. 11. PLATTER, Secretary, State Jfedical Board, Columb1is, Ohio. 
DEAR DocTOR :-Acknowledgment is made of the receipt of your recent re­

quest for the opinion of this department as follows: 

"I am directed by the state medical board to obtain from you an opin­
ion upon the subject of services rendered by nurses employed in industrial 
plants. The questions at issue are fully set out in correspondence, copies 
of which you will find enclosed. 

The board desires to know whether such practice does not constitute 
a violation of the medical practice act. In short, is a nurse performing 
duties as outlined, permitted to do so or is she practicing medicine?" 

The character of services rendered by the nurses referred to in your letter is 
best shown by the following quotation from the correspondence accompanying 
your request: 

"Such procedures as suturing cuts, removing foreign bodies from the 
eye under cocaine, routine treatment of burns and other more or less 
severe injuries, removing splinters even if some dissection is necessary­
are being done by nurses in several factories. 

They also treat other conditions which are not caused by work in the 
factories, as treating injuries received out of the shop, eye and ear con­
ditions, remove impacted cerumen, treat skin diseases and any other con­
ditions reported to them by the employes. They even prescribe and sup­
ply medicines for employes to take at home." 

By per.sonal conference it is also learned that the services performed by the 
nurses, as above stated, are not performed in the presence or under the direction 
of a physician and that such nurses are compensated by the employer and not by 
the employes who are treated. What purports to be a record of treatments ren­
dered by a nurse in charge of a factory first aid station is also enclosed with your 
request. This contains a report showing the number of previous treatments, the 
name of the patient, the illness or injury and the treatment rendered. Part of 
this record will be quoted, omitting the other parts of the report, but indicating the 
illness or injury and the treatment rendered, as follows: 

"Cold-Treatment: Magnesium sulphate, cold tablets, aspirin. 
Boil, right axilla-Treatment: Opened drainage. 
Pleurisy pains-Treatment: Aspirin. 
Sunburned leg while swimming-Treatment: Alcohol iodine. 
Headache-Treatment-Salts, aspirin. 
Dysentery-Treatment: Paregoric, lacto pepsin, bismuth. 
Biliousness-Treatment: Calomel." 

Sections 1262 and 1295 G. C. (state medical board act), 1295-1, 1295-20 
(trained nurses' act) and 12694 G. C. are pertinent to your inquiry. 

Section 1286 defines the practice of medicine. This section, so far as it is 
pertinent, is as follows: 
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"A person shall be regarded as practicing medicine * * *, within 
the meaning of this chapter. * * * who examines or diagnosis for a 
fee or compensation of any kind, or prescribes, advises, recommends, ad­
ministers or dispenses for a fee or compensation of any kind, direct or 
indirect, a drug or medicine, appliance, application, operation or treatment 
of whatever nature for the cure or relief of a wound * * *, injury, 
* * * or disease." 

The first sentence of section 1287 is: 

"Nothing in this chapter shall prohibit service in the case of emergency 
or domestic administration of family remedies." 

The rest of the sentence contains other exceptions to section 1286, not per­
tinent to the question under consideration at present. 

Section 12694 G. C. makes it an offense for any person to practice medicine 
without first obtaining a license so to do from the state medical board. 

Sections 1295-1 to 1295-20, and sections 12715-1 and 12715-2 (106 0. L. 191), 
constitute the registered nurse's act. This act regulates and defines the practice 
of nursing as registered nurses only. 

Section 1295-16 in part is: 

"All persons shall be regarded as practtcmg nursing as registered 
nurses, within the meaning of this act, who use the words or letters 'R. 
N.,' 'Registered Nurse,' or any other title in connection with their names 
which in any way represent them as registered nurses, or who by any means 
accept employment by representing themselves as registered nurses." 

This section does not define nursing generally, nor does it in any way qualify 
or affect section 1286 (supra), nor does it enlarge or further define in any manner 
the matter of emergency referred to in section 1287. 

The comprehensive definition of the practice of medicine, as construed by the 
Supreme Court of this state in Marble vs. State, 72 0. S., 177, and other cases, 
-certainly brings the treatments above quoted from the record of treatments sub­
mitted, within the term "practice of medicine,'' as defined in that section, and the 
person rendering such service must have a certificate from the state medical board 
before he or she may legally render such service for a "fee or compensation of 
any kind, direct or indirect," unless such services come within the purview of the 
first sentence of section 1287, in that the illness or injury for the cure or relief of 
which they were performed was an "emergency." 

The fact that the compensation to the nurse for her services is not paid by the 
persons whose illness or injury is treated, but paid for by their employer, does not 
destroy the character of such compensation and it is deemed to be within the pro­
visions of section 1286 (supra). 

The legislature did not see fit to more closely define the term "emergency," 
and in the absence of pther evidence or expression· of the legislative intention, this 
term must receive its usual and ordinary meaning. 

"Emergency" is defined in Standard dictionary to be: 

"1. Sudden or unexpected occurrence or condition calling for im­
mediate action; a perplexing or pressing combination of circumstances; 
sometimes, less properly, used in the sense of urgent need or exigency." 

It must be observed that it would be impractical, if not impossible, to de-
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fine a hard and fast rule as to emergencies which would be applicable in all cases, 
but so far as the present opinion is concerned, with the facts submitted, it may be 
stated that the term "emergency," as used in this section, would include such cases 
of sudden or unexpected illness or injury which call for immediate medical at­
tention. 

\Yithout further facts, it would be impossible for this department to pass 
upon the emergency character of some of the treatments in the enclosed record of 
treatments, and no opinion is here expressed as to such, but those quoted above are 
sufficiently definlle and complete as statements of fact that this department is of 
the opinion that in the absence of further facts evidencing emergency character of 
the illness or injury treated, service in such cases, consisting of examination or 
diagnosis, prescription, advice or administration of a drug or medicine or treat­
ment for the cure of the illnesses or injuries therein described, for compensation, 
direct or indirect, are not services performed in cases of emergency, as described in 
section 1287, and that in connection with the other facts included in your state­
ment, such serYices may be rendered only by or under the direct personal super­
vision of a person duly licensed to practice medicine in the state of Ohio. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

890. 

TAXES AND TAXATION-FRANCHISE TAXES OF CORPORATIONS­
SUBSCRIBED OR ISSUED AND OUTSTANDING STOCK FORM 
BASIS OF ASSESSMENT U~DER SECTION 5498 G. C. DURING 
MON:rH OF MAY-WHERE CHANGES OCCUR DURING MONTH­
LAST CO~DITION OF STOCK TO BE REPORTED-WHEN REPORT 
MADE LATER, CONDITION AT END OF MONTH OF MAY RE­
PORTED-HOW STOCK REDUCED-WHEN EFFECTIVE. 

The subscribed or issued a11d outstanding stock of a corporation which forms 
the basis of the assessment of its franchise tax under section 5498 G. C. is that 
which it has during the 111011th of May preceding; where changes occur therein 
during that month the last condition of such subscribed or issued and outstanding 
capital stock may be reported. But even though a report is not made by the cor­
poration within the time limited by section 5495 G. C., the report whe,i made nmst 
exhibit the conditions as the}' existed at the end of said month of May. 

It seems that the issued and 011tsta11di11g co111111011 stock of a corporation can­
not be reduced in amount save by reducing the authorized capital stock in the 
manner prescribed by law; and that as against the state for the purpose of fran­
chise taxation such reduction is not elf ective until a certificate of the action of the 
directors and stockholders is filed in the office of the Secretary of State. 

COLUMBUS, OHIO, December 24, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GEN'TLEMEN :-I beg to acknowledge the receipt of your letter of recent date 

submitting the following questions: 

"The G. E. Conkey company filed its 1919 report as a domestic cor­
poration for profit June 13, 1919. Upon the basis of the report the com-

18-Yol. II-A. G. 
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mission, on the first Monday in July, determined the amount of the sub­
scribed or issued and outstanding stock to be $138,960. 

The attorneys for the company state that the capital stock was re­
duced July 1 to $1,000. The certificate of reduction was filed in the office 
of the secretary of state July 18. They now contend that the franchise fee 
should have been based upon the reduced amount. Should the fee have 
been based upon the subscribed or issued and outstanding stock as of May 
31 or as of the first Monday in July? The fee upon the basis determined 
by the commission was paid to the treasurer of state under protest. 

If the fee was erroneously assessed, by what process may the com­
pany obtain a refund of the excess payment?" 

In the opinion of this department, the corporation tax in question was properly 
assessed by the tax commission, so that the second question submitted does not even 
arise. 

It would seem to be unnecessary to decide the question as to whether or not 
the issued and outstanding capital stock as it was on the day when the tax com­
mission acted constitutes the basis of the assessment. For from your statement 
of facts it appears that one of the steps required by statute to be taken in order 
to reduce the capital stock was not taken until after the assessment was made; 
that is to say, the certificate of reduction was filed in the office of the secretary of 
state on July 18, the commission's action having been taken on the first Monday in 
July, a prior date. 

Section 8700 of the General Code deals with the reduction of authorized cap­
ital stock. It provides as follows: 

"\,Vith the written consent of the persons in whose names a majority 
of the shares of the capital stock thereof stands on its books, the board of 
directors of such a corporation may reduce the amount of its capital stock 
and the nominal value of all the shares thereof, and issue certificates there­
for. The rights of creditors shall not be affected thereby; and a certificate 
of such action shall be filed with the secretar:y of state." 

As between the corporation and the state, it seems clear that action under this 
section is not complete until the required certificate has been filed. Corporations 
have no inherent or implied authority to increase or reduce their capital stock, 
especially where the laws of the state provide for such a thing as an authorized 
capital stock and undertake to prescribe the conditions upon which it may be 
altered. This is especially true where the reduction involves, or may involve, an 
alteration of the nominal or par value of the outstanding shares, as seems to be the 
case under section 8700 above quoted. See Cook on Corporations, sections 288-
290, inclusive. 

\Vithout, therefore, expressing any op1111on as to the effect of the action by 
the board of directors and stockholders with respect to the rights of the latter 
among themselves, it is at least very doubtful whether creditors dealing with the 
corporation after such action is taken but before the certificate of reduction is 
filed can be affected by such intra-corporate action; and, as above stated, it seems 
even clearer that the state in any relation it may sustain toward the corporation 
with respect to the condition of its capital stock is not affected by such action, but 
is only affected when the required certificate is filed. 

If these observations are well taken, there is no theory upon which the cor­
poration in question could escape franchise taxation on the basis of the issued and 
outstanding capital stock, as based upon the authorized capital stock appearing of 
record in the office of the secretary of state on the first Monday in July. For 
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it is not contended that the issued and outstanding capital stock was or could 
lawfully have been decreased in amount otherwise than by compliance with section 
8700 in the reduction of the authorized capital stock. Corporations have no author­
ity to retire shares of their common stock. Exceptional circumstances might exist 
leading to a reduction in the amount of the subscribed capital stock of the corpo­
ration through the defeat of conditional subscriptions and the like, but when once 
issued a share of common stock cannot be extinguished as against the state with­
out complying with the section cited. This has been the uniform holding of this 
department. 

Ko claim is made that what happened on July 1 was the retirement of pre­
ierred stock in conformity to law. This could hardly be the case inasmuch as the 
alleged reduction was from $138,960 par value to $1,000 par value. This difference 
could not have represented lawfully retired preferred stock. 

But inasmuch as the question is discussed at some length in the correspondence 
submitted to me in connection with your request, and for the future guidance of 
the commission, it is deemed proper to discuss in this opinion also the question as 
to whether or not the basis of the assessment of the franchise tax is the subscribed 
or issued and outstanding capital stock as of the time when report is made or 
that in existence at the time the commission acts. It is conceded that it must be 
one or the other. The assessment is complete when the commission acts, and 
what follows is merely the collection of a lawfully assessed tax. Changes occur­
ring between assessment and collection are therefore obviously not to be con­
sidered. 

It is the opinion of this department that the condition of the capital stock as 
of the time when the annual report is made, or if such report is not made in time 
then as of the last date at which report should have been made if made in time, 
controls the assessment of th~ tax. The pertinent statutes are as follows: 

"Sectio11 5495.-* * * annually * * * during the month of May, 
each corporation, * * * shall make a report * * * to the com­
mission, * * *." 

"Section 5497.-Such ft!port shall contain: 

* * * * * * * * * 
5. The amount of authorized capital stock and the par value of each 

share. 
6. The amount of capital stock subscribed, the amount of capital 

stock issued and outstanding, and the amount of capital stock paid up. 

* * * * * * * * * 
8. The change or changes, if any, in the above particulars, made 

since the last annual report." 
"Section 5498.-Upon the filing of the report, provided for in the last 

three preceding sections, the commission, after finding such report to be 
correct, shall, on the first Monday of July, determine the amount of the 
subscribed or issued and outstanding capital stock of each such corporation. 
On the first Monday in August, the commission shall certify the amount 
so determined by it to the auditor of state, * * *." 

Section 5504 may also ~ave some slight bearing. It provides that between 
the two dates last mentioned in section 5498 the commission may review and cor­
rect its findings. 

Section 5514 may also be considered. It directs the secretary of state to make 
monthly reports to the tax commission showing new corporations and increases or 
decreases of capital stock, among other information. 

The sections as to foreign corporations are similar excepting that the com-
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mission is expressly given the authority to have recourse to "any other facts com­
ing to its knowledge bearing upon the question," in addition to the facts reported 
to it, in making its assessment. 

The examination of sections might be extended to other sections relating to 
powers and duties of the tax commission in the aSSt;!Ssment of excise taxes. A 
general examination of these sections would show that in all such instances tfie tax 
is to be based upon a state of affairs existing some time prior to the time when 
the commission is required to perform the function of assessment or apportion­
ment of the tax. 

It is true that the statute is not explicit upon the point under consideration, 
so that an ambiguity exists requiring interpretation. It cannot therefore be argued, 
however, that we must give to the statute an interpretation favorable to this par­
ticular taxpayer on the principle that statutes imposing a special burden are sub­
ject to strict construction; for if it is held that the latter of the two dates rather 
than the former is the proper one, such a holding will operate disadvantageously 
to corporations increasing their capital stock in the interim. If the principle last 
alluded to is permissible at all it should support a holding that the earlier date is 
to be preferred, because it is common knowledge that increases in capital stock 
occur with vastly greater frequency than decreases therein; so that the greater 
degree of benefit to corporations in general would accrue from the holding which 
has already been intimated. 

Upon careful consideration it appears that the only argument which can be 
brought to the support of the contention that the date on which the tax commisiion 
is required to act is the date as of which it should ascertain facts respecting the 
capital stock of the corporation subject to the tax, is that this date is definite and 
specific, whereas the reporting time covers a whole month and is therefore in­
definite. It is not an argument in support of this particular date that the tax may 
be regarded as a tax on the privilege of doing business for a year in future, as 
urged by counsel for the company. The reasoning of the cases cited, viz.: Em­
merman vs. Specialty (;o., 14 Ohio Fedei:al Dec., 289, and First National Bank vs. 
Aultman, M>il/er & Co., 14 Ohio Federal Dec., 298, is not specially satisfactory on 
this point; but granting that point, we have as yet no light on the date of the 
commencement of the "ensuing year" referred to in those decisions. Indeed, the 
intimations that are found in these cases tend to support a conclusion that the 
earlier date is the proper one. Thus, in the opinion of Doyle, Referee, in the first 
case appears the following: (p. 290) 

"The fee * * * is a tax * * * required to be paid to the state 
for the privilege of exercising its corporate franchise for the year en­
suing after the filing of the annual report within the month of Septembe_r." 

The same referee makes a similar statement as to domestic corporations in the 
second of the two cases cited. 

The referee in these dicta was not speaking of the date as of which the 
assessment is made, but rather the year for which the tax is imposed, i. e., the 
"year" the enjoyment of the corporate franchises for which constitutes the theoret­
ical basis for the incidence of the tax. In this connection it is pointed out that 
in State vs. Harris, 229 Fed., 892, this dictum of Referee Doyle was disapproved. 
The ·1ower court in that case had held that the year in question was the current 
calendar year, instead of the "year ensuing after the filing of the annual report" 
as held by Referee Doyle. Warrington, C. J., of the circuit court of appeals, noting 
this diversity of federal judicial opinion, remarked in the case last cited (p. 895) 
that 
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"It is not necessary to determine which of these periods is the correct 
one * * * but we are disposed to believe Judge Clarke's conclusion is 
right." 

This decision virtually overrules the two cases relied upon, without, however, 
furnishing us with any real light on the present question. 

Coming back, then, to the thought that the date when the commission must act 
is at least specific, while that for the filing of the report is more or less indefinite, 
it nevertheless appears that there is express warrant in section 5498 for the con­
clusion which has been intimated. The thing which the commission is to do prelim­
inary to its actual determination is to "find such report to be correct." This shows 
that the commission is acting on the basis of the report and not otherwise. In 
the case at hand it is not contended that the report was not correct, but rather that 
the facts had° changed, from which it is to be inferred that inasmuch as the com­
mission must act on a report if it has one before it, the right exists to file an 
amended report if the facts have changed between the filing of the original report 
and the first 1fonday in July. This right may be conceded by implication subject 
to the provisions of the statute relative to the time in which reports may be filed. 
Here we have it by section 5495 that the report shall be filed "during the month 
of May." Presumably if a corporation had on the first day of 11ay filed a report 
and then later in the same month had made changes in its capital stock, it would 
be proper for it to file an amended report during the month of May, or even 
thereafter, setting forth any state of affairs that existed during the month of May. 
But there is no warrant in the statutes for exhibiting in a report any state of 
affairs other than that which existed during the month of May; nor is there any 
warrant in the statute for action on the part of the commission predicated upon 
any report other than the one filed in accordance with the statute. 

These plain inferences shown by the language of sections 5495 and 5498 G. C. 
are supported by a consideration previously referred to, which is that throughout 
the scheme of administration embodied in the tax commission act generally, we 
find action by the commission based upon reports filed at an earlier date, and in 
some instances relating themselves to conditions existing as uf the still earlier date 
than the date at which the report is filed. This is indeed a feature common to a!l 
taxation laws. Personal property is listed for taxation as of the day preceding 
the second 11onday in April. The lists, however, need not be handed in to the 
county auditor or assessor until a later date. The old statute on this subject pre­
scribed the third :Monday of ::\Tay as this date. The returns thus made are subject 
to revision for the purposes of assessment, and do not find place on the tax dupli­
cate in the form of a final assessment until October. The tax so laid on property 
is for the purposes of an ensuing year. But save where modified by express pro­
vision of law, as in the case of the destruction of buildings between April and 
October, tr.e assessment is not changed because personal property had in owner­
ship or possession on the day preceding the second Monday of April has been 
lost or alienated before the final assessment is made or even before the taxpayer 
makes his return. 

Indeed administrative convenience dictates a certain lapse of time between 
the date as of which the conditions upon which the apportionment of the tax de­
pends and the taxation machinery i3'1 initiated, on the one hand, and the date on 
·which the administrative action which constitutes the preliminary or final assess­
ment is taken. 

For all these reasons, then, it is the opinion of this department that the tax 
commission was right in determining the amount of the subscribed, issued and out­
standing stock of the corporation in question to be that which was in existence 
during the month of May. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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891. 

COUNTY BRIDGES-CONTRACTS COSTIXG LESS THAN $1,000-PLANS 
MUST BE SUBMITTED TO COUNTY COMMISSIONERS, COUNTY 
AUDITOR AND SURVEYOR AND APPROVED BY THEM. 

Contracts for the construction, altera/>io1i or repair of county bridges, costfog 
¢ess than $1,000, cannot be made by the count1• commissioners unless the plans, 
specifications and estimates of the cost thereof have bem submitted to the board 
of county commissioners, county aiiditor and surveyor and approved by th'em and 
filed in the auditor's office, 11or ca'n s11ch contract be made for more' than the esti­
mated cost. 

COLUMBUS, Oaro, December 24, 1919. 

HoN. WALTER B. MooRE, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt of your recent request for 

the opinion of this department as follows: 

"I am writing you at this time asking your opinion upon the question 
-submitted below: 

Statement of Facts: On July 7, 1919, the commissioners of Monroe 
county, Ohio, instructed the county auditor to advertise for sale the con­
tract to build what was known as the Trembly Run bridge. This appears 
upon their journal, under the above date. So far as the reoords sho..y, the 
county surveyor was not ordered to prepare any plans and specifications or 
make any estimate for the same. 

There is no further record in this case until August 4, 1919, when the 
county auditor was again instructed to advertise this bridge, and after that 
date, there was n,o entry upon the journal of any kind relating to the 
bridge until the commissioners began to allow claims as hereinafter set 
out. 

It might be well ·to state here that said bridge was, in fact, advertised 
twice, and no bids were received on the day fixed for the same in either 
notice. The estimate on the bridge was in the neighborhood of $450.00. 

The commissioners without any record, except as above stated, have 
attempted to build this bridge under what they call 'force account'. 

An examination of the auditor's records this morning discloses that 
they have allowed bills to the amount of more than $1,250.00 in connectjon 
with this bridge and. its construction. 

I beg to submit the folbwing questions upon the foregoing statement of 
facts: 

(1) Can the county commissioners build a bridge costing more than 
$200.00 by 'force account'? 

(2) If they can construct such a bridge by 'force account', are they 
permitted to expend more than the original estimate for its construc­
tion? 

(3) If they_ can construct bridge by •force account' would it be neces­
sary for them no pass a .resolution to proceed to build this bridge in that 
manner? 

(4) Is the record above submitted sufficient to authorize them to 
build this bridge either by contract or by 'force account'? 

(5) If this bridge could be built by 'force account', is it necessary that 
the county surveyor have direct supervision over its construction? 

https://1,250.00
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(6) Who has authority to employ the labor and furnish the material 
(that is, purchase it) for such bridge? 

I would like very much to have your opinion as soon as p,c>ssible upon 
the above questions, as there are some other bridges which are either in 
process of construction br in contemplati,on, under the same plan as the one 
referred to above, in this county, and I am sending you herewith my idea 
of this matter in letter enclosed." 

The outstanding facts here are that judging from the record, no plans, specifica­
tions ,or estimates of this bridge were ordered or made, nor any action taken by 
the commissioners approving or adopting any such plans, specifications or estimates. 
It also appears that so far as the record shows, ·no contract to build the bridge 
was made by the commissioners except by what is referred too as "force account". 

It is noted that you have some six questions stated, but if a negative answer 
is given to question Xo. I, it would be unnecessary to further consider and decide 
the following questions. 

Secti.:m 2343 of the chapter entitled "Building Regulations" provides that when 
it becomes necessary to erect, alter or repair a bridge, the commissioners shall 
cause full and accurate plans to be made, particularizing the details of such plans. 

Sections 2344, 2345 and 2346 relate to contracts for the superstructure of 
bridges. 

Section 2347 provides that the plans and specifications "shall be kept on file in 
the office of the auditor". 

Section 2350 provides : 

"If the plans, drawings, representations, bills of material and specifica­
tions of work and estimates of the cost theme>£ relate to the building; addi­
tion to, or alteration of an infirmary, they shall be submitted to the com­
missioners and infirmary directors. If approved by a majority of them, 
a <X>PY thereof shall be deposited in the office of the auditor and kept for 
the inspection and use of parties interested." 

Section 2353 defines the bridge contracts, in the letting of which advertisement 
for bids is not necessary. Under this section bridges, the cost of which does not 
exceed one thousand dollars, may be contracted for without advertisement. 

Under section 2354 the commissioners may let at private contract without pub­
lication or notice, a contract for a bridge when its estimated cost docs not exceed 
two hundred dollars. 

Section 2358 prohibits the making of any contract for a bridge, additions 
thereto or repairs thereon, at a price in excess of the estimates "required to be 
made by the preceding sections." Your letter states that the records do not show 
the making, submission or approval of any plans, specifications or estimates for 
the bridge described in your letter, and as the commissi•oners speak by their rec­
ords, it is inferred from this and your other statements that no such plans, specifica­
tions or estimates were in fact so made, submitted and approved. These sections 
were reviewed in the common pleas court of Ashland county in the case ,of State 
ex rel. vs. Ashland County Commissioners, 14 0. D., 563, the first and second para­
graphs of the syllabus of that case being: 

I. "The office of county commissioners is a creature of statute, and 
the incumbent thereof can exercise no power or do any act in his official 
capacity which will bind the county unless expressly authorized and done 
in the manner provided by statute; and when the statute conferring power 
directs what shall be done preliminary to the expenditure-of public money, 
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these requirements, if mandatory, must be complied with or the contract is 
illegal. 

2. The provisions of sections 795, 796, 797 and 798 Rev. Stat., requiring 
county commissioners, before contracting for the construction of bridges, 
to procure certain plans, determine the dimensions of the superstructure, 
advertise for bids and pl'loposals, submit plans, specifications and esti­
mates to the board of county commissioners, county auditor and surveyor, 
etc., is mandatory. Contracts made in disregard thereof are illegal and will 
be enjoined." 

With reference to the necessity of the commissi-oners recording their transac­
tions on their journal, the sixth paragraph of the syllabus would be pertinent. 
It is: 

''Contracts made by county commissioners should appear on their jour­
nal, and also be entered into at the place where the Jaw provides they shall 
transact public business, and not at the other contracting party's private office 
or hotel." 

This was an action against the county commissioners in a case in which it was 
alleged that they were proceeding to award bridge contracts without such plans, 
as appears on page 571, as follows: 

"They never submitted, as comm1ss10ners, any plans or specifications, 
bills of material or estimates, to the auditor or surveyor with the three 
commissioners for approval." 

The effect of the section requiring the submission and adoption of plans and 
estimates, whether the cost of the bridge is such that it must be advertised or not, 
1s also considered in this case at page 574, where the court observes: 

"While the commissioners may let a contract when the estimated cost 
of the bridge and the substructure does not exceed $1,000, the other require­
ments of the statutes cannot be omitted. 

This estimated cost must be passed upon by the auditor and the sur­
veyor in conjunction with the commissioners, before the comm1ss1oners 
can enter inbo any contract whatsoever, and in no instance was there any 
estimated cost of the bridge and substructure, or either. * * * This 
(section 2358, prohibiting contracts in excess of estimates) applies to all 
contracts." 

I 

In the case of Buchanan Bridge Co. vs. Campbell et al., 60 0. S., 406, the 
sy Jlabus is : 

"A contract made by county commissioners for the purchase and erec­
tion of a bridge in violation or disregard of the statutes on that subject, is 
void, and no recovery can be had against the county for the value of such 
bridge. Courts will leave the parties to such unlawful transaction where 
they have placed themselves, and will refuse to grant relief to eit~er 
party." 

In a statement of this case, pages 422: and 423, the court reviews the various 
sections relating to the duties of county commissioners in the matter of bridge 
contracts, saying of section 2358, then section 800 R. S., that it provides that no 
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contract for a bridge or bridge substructure, shall be made at a price in excess of 
the estimate so required to be mad~, and 

"To make a valid contract of sale by the bridge rompany to the county 
commissioners, and a valid contract of purchase of a bridge exceeding one 
thousand dollars by the commissioners, it is essential that the foregoing 
provisions ,of t~e statute should be substantially complied wit!?." 

On page 425, in the enumeration of the defects in the commissioners' proceed­
ings and contract with the bridge company, it is stated : 

"No plans or specifications were ever made, approved or deposited 
with the auditor; * * * 

These omiss~ons are fatal to the validity of the contract, and by force 
of the above cited sections of the statute, the contract is totally void and 
imposed no obligations on either party to it." 

This department is not aware of any later decision reversing Qr modifying the 
rule laid down in these cases, and it is therefore the opinion of the Attorney-Gen­
eral that contracts for the construction, alteration or repair of county bridges, oost­
ing less than $1,000, cannot be made by the county commissioners unless the plans, 
specifications and estimates of the cost thereof have been submitted to the b,oard 
,of county commissioners, county auditor and surveyor and approved by them and 
filed in the auditor's office, nor can such contract be made for more than the esti­
mated cost. 

In view of the conclusion arrived at in the consideration of your first ques­
tion, it is not deemed necessary to oonsider and answer the remaining questions in 
detail, as it is believed that the authorities above referred to contain an answer 
to all your questions. 

Respectfully, 
JoHN G. PRICE, 

Attoniey-General. 

892. 

BOARD OF EDUCATION-RURAL OR VILLAGE SCHOOL DISTRICT 
BOARD MAY SUSPEND ANY OR ALL SCHOOLS TE1'1PORARILY OR 
PERMANENTLY-BOARD TO DETERMINE WHAT CONSTITUTES 
SUFFICIENT CAUSE TO SUSPEND-CONTRACT OF TEACHERS 
TERMINATED BY LAW WHEN SCHOOL SUSPENDED. 

1. The board of education of any rural or village school district may s1ispend 
temporarily or permanently at any time any or all schools in such village or rural 
school district because. of disadvantageous location or a113• other cause. 

2. As to what constitutes sufficient cause to suspend temporarily or per­
manently a school in a village or rural school district, it ·is for the board of educa­
tion of such district in its discretion to say. 

3. Where a board of education has decided to suspend such school, either 
temporarily or permanently, and where such school is suspended during the school 
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term, the co11tract of the teacher is thereby terminated by law, since such contract 
was made with knowledge of the provisions appearing i'n section 7730 G. C. 

COLUMBUS, Omo, December 24, 1919. 

HoN. A. HARM01:1, HOLDERNESS, Prosecuti11g Attorney, West Unio,i, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion upon the 

following statement of facts : 

"The board of education employed a teacher in a district where the 
normal attendance was fourteen. Some of the patrons wanted another 
teacher, so are transporting their children tro a neighboring village at their 
own expense and paying their tuition, leaving the teacher in the district 
only two pupils. · 

In another district a petition was submitted stating that there would 
be thirteen pupils in the district to attend school. As the enumeration 
showed the same a school was established there. Since that time a num­
ber of the patrons have moved away leaving the school only seven pupils. 

11ay these schools be abolished while the school term is going on? 
Whose duty is it to abolish them? If abrolished is the teacher's contract 
terminated, or is the board of education still required to pay her salary for 
the remainder of the year?" 

Attention is invited to section 7730 G. C. as amended 108 0. L., 708, effective 
September 22, 1919, which reads as follows : 

"The board of educati-on of any rural or village school district may 
suspend temporarily or permanently any or all schools in such village or 
rural school district because of disadvantageous location or any other 
:cause. \Vhenever the average daily attendance of any school in the school 
-district for the preceding year has been below ten the county board of 
education shall direct the suspension and thereupon the board ,,'.)f educa­
tion of the village or rural school district shall suspend such school. When­
.ever any school is suspended the board of education of the district shall 
pmvide for the transfer of the pupils residing within the territory of the 
.suspended school to other schools. Upon such suspension the board of 
education of such village or rural district shall provide- for the conveyance 
-of all pupils ,of legal school age who reside in the territory of the sus­
pended district and who live more than two miles from the school to 
which they have been assigned, to a public school in the rural or village 
,district or to a public school in another district. Notice of such suspen­
.sion shall be posted in five conspicuous places within such village or rural 
.school district by the board of education within ten days after the resolu­
tion providing for such suspension is adopted. Wherever such suspension 
is had on the direction of the county board o{ education, then upon the 
-direction of such county board, and in other cases upon the finding by the 
hoard of educati•,'.)n ordering such suspension that such school ought to be re­
-established, such school shall be re-established. If at any time it appears 
that the average daily attendance of enrolled pupils residing within the 
territory of the suspended school as it was prior to such suspension is 
twelve or more then, upon a petition asking for re-establishment signed 
by a majority of the voters of the said territory, the board of education 
may re-establish such school." 
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Your statement of facts indicates that there are two school districts in which 
certain conditions obtain, in the first district there being but two pupils in attend­
ance at the public school in that district although the normal attendance in such 
district was fourteen. You indicate this is due to the fact that the patrons desired 
another teacher and are transporting their children ro a neighboring village at their 
own expense and paying their tuition. In the second district the enumeration 
showed that there would be thirteen pupils in the district to attend a school if 
established and this was followed by a petition from the patrons in the district, 
which resulted in the establishment of the schiool in that district. Since the estab­
lishment of the school, several of the patrons have moved away, leaving the school 
with only seven pupils, and your first question is whether either or both of these 
schools may be aoolished while the school term is going on, there being two pupils 
in the one district and seven pupils in the other district. 

It will be noted that section 7730 G. C. supra, says : 

"The board of education of any rural or village school district may 
suspend temporarily or permanently any or all schools in such village or 
rural school district because of disadvantageous locati•;:m or any other 
cause." 

This is the opening sentence of the section and is one giving broad authority 
to boards of education in the use of their discretion. This language is f•ollowed 
by the remainder of the section providing that where the local board fails to act 
it is the duty of the county board to direct the suspension •of such school provided 
that the average daily attendance in the school district for the preceding year was 
below ten. The language of the statute indicates that the county board of educa­
tion has no direct authority to suspend a public school in a rural or a village dis­
trict, but its authority is that it can direct the suspension and "thereupon the 
board of education of the village or rural school district shall suspend such school." 
This means that the initiative in suspending the school lies with the local board of 
education and the county board of education is not presumed to act unless the loca~ 
board of education has failed to suspend a school where during the preceding year 
the average daily attendance was below ten. It will be noted that section 7730 says 
the· board of education may "suspend temporarily or permanently" and it would 
thus appear that since the power to suspend temporarily is given, this must mean 
that the board of education has authority to suspend the scho.)l in question at any 
time, even during the term, as in the instance at hand. You indicate that in one 
of these districts there are but two pupils in the district and it was clearly not the 
intent of the legislature that a school should be maintained with a teacher when 
such school had but two pupils in the district, for if both were absent from the 
school on any particular day, the daily attendance for that day in that school pre­
sided over by a teacher would be nothing. 

You also ask as to whose duty it is to abolish these schools, and if abolished 
are the contracts of the teachers terminated or is the board of education still re­
quired to pay the salaries of the teachers for the remainder of the year. 

Attention is invited ro opinion No. 1321, issued December 23, 1914, and appear­
ing at page 1625, Vol. II, Annual Report of the Attorney-General for 1914, the syl­
labus of which reads in part as follows: 

"* * * If a township board of education entered into a contract 
with a teacher for teaching a subdistrict under its jurisdiction, and such 
subdistrict was aoolished in accordance with section 7730, General Code, 
such act operated as a termination of the contract, provided such act oc­
curred before the termination of the contract because of the lapse of time 
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such contract was to run. Likewise such contract would be terminated if 
the school should be suspended in accordance with the mandatory pro­
visions of section 7730, General Code, as amended, 104 0. L., 139. An ex­
penditure of money upon such contract, after being so terminated under the 
provisions contained in said section as the same existed both prior to its 
amendment and since its amendment above referred to would be illegal. 
* * *" 

After citing the cases of Railroad Co. vs. Defiance, 52 0. S., 262, and Smith 
vs. Parsons, 1 Ohio Report, 239, in arriving at the above conclusion the Attorney­
General further said: 

"The contract with the teacher referred to in your first question was 
made at a time when the provision contained in said section 7730 was in 
effect, and it would follow that such provision impliedly became a part of 
the contract. * * * The teacher so employed entered into the contract 
under the statutory limitation in section 7730 * * * that the school 
by which such teacher was so employed to teach might be suspended by the 
board of education, * * * Therefore, in answer to your first question, 
it is my opinion that if.a township board of education entered into a con­
tract with a teacher for teaching a subdistrict under its jurisdiction and 
said subdistrict was abolished by such board under and in accordance with 
the provisions contained in section 7730, then this act operated as a , 
terminatioii of the contract, provided such act occurred before the termina­
tion of such contract." 

While section 7730 G. C. has been amended practically by all of the recent 
legislatures, the present legislature having amended it twice, it is noticed that the 
sentence which provides that boards of education may suspend temporarily or per­
manently the schools in their respective jurisdictions has remained the same 
throughout all of the various sections that have been amended. Thus, at one time 
section 7730 provided as follows: 

"The board of education of any township sch•ool district may suspend 
the schools in any or all subdistricts in the township district." 

This was amended in 104 Ohio Laws so that the sentence ·read as follows: 

"The board of edu,cation of any rural •or village school district may 
suspend any or all schools in such village or rural school district." 

This sentence has now been further amended giving boards much more latitude 
in this matter, so that it reads at present as follows: 

"The board of education of any rural or village school district may sus­
pend ·temporarily or permanently any or all schools in such village or rural 
school district because of disadvantageous location or any other cause." 

It thus will be seen that the words "temporarily or perman1;ntly" have been 
added to the statute as well as specifying that such suspension can be made for 
"disadvantageous location or any other cause," and it therefore seems that it is 
within the discretion of the board of education to say what schools, if any, are to 
be suspended and whether such suspension is to be temporary or permanent. 
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Upon the question of the discretion permitted to boards of educati<on the Ohio 
Supreme Court has spoken recently in the case of Brannon et al. vs. Board of 
Education, 9J 0. S. 369, appearing in the Ohio Law Bulletin for September 29, 1919, 
in the foHowing language : 

"A court has no authority to control the discretion vested in a board 
of education by the statutes of this state, or to substitute its judgment 
for the judgment of such board, upon any question it is authorized by law 
to determine. Xor will a court restrain such board of education from 
carrying into effect its determination of any question within its jurisdiction, 
except for an abuse of discreti,on or for fraud or collusion on the part of 
such board in the exercise of its statutory authority." 

In conclusion it is therefore the opinion of the Attorney-General: 
(1) The board of education of any rural or village school district may sus­

pend temporarily or permanently at any time any or all schools in such village or 
rural school district because of disadvantageous location or any other cause. 

(2) As to what constitutes sufficient cause to suspend temporarily or per­
manently a school in a village or rural school district, it is for the board of educa­
tion of such district in its discretion to say. 

(3) Where a board of education has decided to suspend such school, either 
temporarily or permanently, and where such school is suspended during the school 
term, the contract of the teacher is thereby terminated by law, since such contract 
was made with knowledge of the provisions appearing in section 7730 G. C. 

Very respectfully, 
JOHN G. PRICE, 

Attorney-General. 

893. 

SCHOOL SUSPENDED BY COUNTY BOARD OF EDUCATIOX-HOW IT 
CAN BE RE-ESTABLISHED BY LOCAL BOARD-ANERAGE DAILY 
ATTENDAN"CE OF EXROLLED PUPILS RESIDING WITHil\' TERRI­
TORY OF SUSPENDED, SCHOOL-REASONABLE TERMS FOR C01f­
PUTING AVERAGE DAILY ATTENDAXCE. 

1. When a school is suspended on tl1e direction of the county board of educa­
tion, as provided in sectio,~ 7730 G. C., such school can be re-established by the 
local board of education and without further direction by the county board of educa­
tion, whe,~ it has been made to appear to the. local board that the average daily 
attendance of enrolled pupils residing i,•ithi11 the territory of the suspended school, 
as it was prior to such1 suspension, is twelve or more pupils attending any other 
school. 

2. The average daily attendance of enrolled pupils mentioned in section 7730 
G. C. refers to the attendance computed at some time during the ~urrent school 
year. 

3. A public school that has been suspended by a board of education must be 
re-established 11po11 proper petition at 011y time within the school year following 
such suspension, wh,m it has been made to appear to the local board that there is 
an average daily attendance of enrolled pupils, residing within the territory of the 
suspended school, of twelve or more. 

4. Under the provisions of section 7730 G. C. there is 110 time mentioned dur-



1598 OPINIONS 

ing which the a·z:erage daily attendance should be computed, but such co111p11tation 
to establish the average daily attendance mentioned in sectio,~ 7730 G. C. should 
be a reasonable time, which it is suggested should be not less than 011e week 11or 
necessarily more than one school month. 

5. In establishing the average daily atte,wance i,i other schools of those pupils 
who reside iii the territory of a district whose school has bem suspended, the daily 
attendance records of pupils in the separate schools should be assembled for the 
same specific days and the average daily attenda,ice computed therefrom for a rea­
sonable tim'e. 

COLUMBUS, OH10, December 24, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Col11111bus, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your request for an 

opinion upon five questions growing out of section 7730 G. C., as amended by the 
present general assembly and effective September 22, 1919. Your first ques­
tion is: 

"When a school is suspended on the directi-on of the county board of 
education as provided in section 7730, H. B. 348, of the eighty-third general 
assembly, can such school be re-established, except upon the direction of 
the county board of education, if it appears that the average daily attend­
ance of enrolled pupils residing within the. territory of the suspended 
school, as it was prior to such suspension, is twelve or more?" 

Your first question is whether the county board of education has anything to 
do with the re-establishment of a district school when it appears that the average 
daily attendance of enrolled pupils residing within the territory of the suspended 
school, as it was prior to such suspen.sion, is twelve or more, even though such 
school was, in the first instance, suspended in its operation by direction of the county 
board of education. The law which is pertinent , on this question reads as fol­
lows: 

"* * * Wherever such suspension is h,ad on the direction of the 
county board of educati,on, then upon the direction of such county board, 
and in other cases upon the finding by the board of education ordering 
such suspension that such school ought to be re-established, such school 
shall be re-established. If at any time it appears that the average daily at­
tendance of enPolled pupils residing within the territory of the suspended 
school as it was prior to such suspension is twelve or more then, upon a 
petition asking for re-establishment signed by a majority of the voters of 
the said territory, the board of education may re-establish such school." 
(Section 7730, 108 0. L., 704.) 

In analyzing section 7730' G. C., from which the above is taken, it may be said 
th.it the county board of education has no authority to actually close the district 
school, for the section says that the county board of education "shall direct the 
suspension and thereupon the board of education of the village ,or rural school dis­
trict shall suspend such school". The county board of education can direct the sus­
pension of a district school in only •:me instance in any year, that is, "whenever the 
average daily attendance of any school in the school district for the preceding year 
has been below ten", and naturally this would take place during the summer months 
following the end of the sch,ool term of the preceding year, and before arrange­
ments were comp.Jeted for the operation of the district schools for the new school 
year beginning on the following September 1st. This, then, is the only instance 
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in which the oounty board of education can cause the suspension of a district 
school, and this rests entirely on the figures of the preceding year, which figures 
must show' that the average daily attendance for that year has been below ten. On 
the other hand the authority of the local board of education in• any rural or village 
school district is much broader in that it has authority to suspend such schools 
temporarily or permanently at any time, the opening sentence of section 7730 G. C. 
reading as follows : 

"The board of education of any rural or village school district may 
suspend temporarily ror permanently any or all schools in such village or 
rural school district because of disadvantageous location or any other 
cause." 

The powers of the county board of education, under sectio~ 7730, are limited, 
as above stated, oo the one instance in which, following the figures of the preceding 
year, the county board of education can direct the suspension of a district schpol 
whose average daily attendance has fallen below ten. 

Your first question then is, where the county board of education has exercised 
the autoority of directing the suspension of a district school, can such school be 
re-established except upon the direction of the same county board of education? 
That is to ~ay, is it possible for circumstances to arise that wiil bring about the 
re-establishment of a school, whose suspension has been directed by the oounty board 
of education except by the direction of the county board of education that such 
school shall be re-established? The answer to this question appears bo be in the 
closing sentence of section 7730, the saving clause which, reserves to the people 
of the district their rights of having a school conducted in that district. This 
closing language, it will be noted, reads as foHows : · 

"If at any time it appears that the average daily attendance of enrolled 
pupils residing within the territory of the suspended school as it was prior 
to such suspension is twelve or more, then, upon a petition asking for re­
establishment signed by a majority of the voters of the said territory, the 
board of education may re-establish such school." 

The question here is, what was meant by the general assembly in using the 
words "the board of education may re-establish such school" while speaking of the 
territory oontiguous to the suspended school, as it was prior to such suspension. 
It is believed that the general assembly meant the local board of education of the 
village or rural school district as having the power to re-establish any school where 
the voters in their own territory signed a petition requesting that such sch,ool be 
re-established and then clearly showing that the average daily attendance of en­
rolled pupils was twelve or more. 

An examination of the statutes bearing upon the county board of education 
shows that where the county board of education is meant, the general assembly 
uses the words "county board of education" and not the general words "the board 
of education". Under the decision of the Ohio supreme court, in the case of State 
ex rel. l\Iyers vs. Board of Education, decided February 13, 1917, and appearing at 
page 367, 95 0. S. Reports, the court held that the word "may", appearing at the 
end of section 7730 G. C., must be construed as meaning the word "shall", the 
syllabus of such decision being as follows : 

"l. The literal meaning of the words 'may' and 'shall' is not always 
conclusive in the construction of statutes in which they are employed; 
and one shall be regarded as having the meaning of the other when that 
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is required to give effect to other language found in the statute, or to 
carry out the purpose of the legislature as it may appear from a general 
view of the statute under consideration. 

2. Where power is granted by statute to public officers by permissive 
language, coupled with a provision for invoking the exercise of such power 
by a petition of voters, or of any part of the public, such language will be 
regarded as peremptory unless a contrary construction is manifestly re-
quired. · 

3. Under the proviso contained in section 7730, General Code, as 
amended May 27, 1915 (106 0. L., 398), the board of education ,of any 
rural or village district, which has theretofore suspended any or all schools 
in such village or school district, is required to re-establish such suspended 
school on a petition therefor, signed by a majority of the voters of the sus­
pende·d district, at any time the school enrollment of the said suspended" 
district shows twelve or more pupils of lawful school age." 

In arriving at this decision the court cited State vs. Budd, 65 0. S., p. 5, Super­
visors vs. United States ex rel, 71 U. S., 446, and Columbus, Springfield and Cin­
cinnati Railroad Company vs. Mowatt, 35 0. S., 287. In the latter case this very 
important language occurs : 

"Where authority is conferred to perform an act which the public in­
terest demands, may is generally regarded as imperative." 

The Myers decision was rendered directly upon section 7730, regarding the sus­
pension of a district school, and applies to section 7730 as it reads today, except 
that the present general assembly has changed the language of section 7730 to pro­
vide that instead of basing the right to have the school re-established at any time 
on the school° enrollment of the said suspended district, under the present law, it 
must be the average daily attendance ,of the school enrollment in the territory, which, 
it will be noted, is quite a different thing from mere enrollment. Thus the school 
enrollment in a district might be fifteen pupils and the average daily attendance 
might be less than twelve. 

Your second question reads as follows: 

"Section 7730 of the same law provides: 'If at any time it appears 
that the average daily attendance of enrolled pupils residing within the terri­
tory ,of the suspended school as it was prior to such suspension is twelve 
or more, then upon a petition asking for re-establishment signed by a 
majority of the voters of the said territory, the. board of education may 
re-establish such school.' 

Does the 'average daily attendance' of enrolled pupils refer to the at­
tendance the year previous to such suspension or to the year following such 
suspension?" 

The words "average daily attendance" of enrolled pupils occurring in section 
7730 G. C. refers to the average daily attendance at the time it is proposed toO re­
establish a suspended school, that is, the current year and not the preceding year, 
for the section says, "if at any time it appears", and again, the word "is" occurs 
rather than the word "was", which latter word would be used if it was intended 
that such average daily attendance should be computed on the preceding year. 

Your third question reads as follows : 

"Must the enrolled pupils residing within the territory of the sus-



ATTORXEY-GEXER_\.L, 1601 

pended school be permitted to attend another school or other sch>::>ols for 
the entire term in order that the average daily attendance for the year 
may be determined or may it be re-established at any time within the 
school year following such suspension that it appears that there is an aver­
age daily attendance of enr-olled pupils residing within the territory of the 
suspended school?" 

The answer to this question is that the suspended school may be re-established 
at any time within the school year following such suspension, whenever it appears 
there is an average daily attendance of enrolled pupils residing within the territory 
of the suspended scho::>I, amounting in number to twelve or more pupils, and it is 
not required that such attendance should be computed for an entire term in order 
to discover the "average daily attendance at any time". 

Your fourth ·question reads: 

"J f the school may be re-established at any time within the following 
year, for how long a time must the average daily attendance be computed?" 

Section 7730 does not say for how long a time the average daily attendance 
is to be computed in order that the patrons residing in such district where the 
school has been suspended can again have for their children the educational 
facilities which they had before. Nowhere in the section is there found any 
language as to how long the pupils would have to attend school in order to clearly 
establish what is meant by the average daily attendance, as herein used. This 
section says "at any time" and this could mean a short period as well as a long 
period, and rather seems to mean a time when a discovery is made that the average 
daily attendance is twelve or more, in which event, from that time, the right to 
have a public school in such district would be clearly established and all that would 
remain would be for the voters in the territory of the old district to prepare a 
proper petiti,on, signed by a majority of them, to be presented to the local board 
of education; and if the average daily attendance at any time appears to be twelve 
or more, the local board of education shall re-establish the school under the decision 
in the case of State ex rel Myers vs. Board of Education, 95 0. S., 367. As long 
as the law does not say for how long such average daily attendance shall be com­
puted, except in the words "if at any time it appears", it is left for the local board 
of education to use its round discretion as to whether an average daily attendance 
has been established for a reasonable time. Under the section no person seems to 
have the authority to say how long this period shall be in arriving at the average 
daily attendance, but the average grades of school children are frequently computed 
on only five subjects, and the average daily attendance for a school week could 
be the sum total of the attendance for five school days in that week, divided by 
the five days, and thus we would have the average daily attendance established at 
that time, and the law says "at any time". 

Your last question reads: 

"Since these pupils may be eni,olled in several schools, how must the 
daily attendance be determined?" 

It is but natural that if a school has been suspended in a district, the pupils 
would be enrolled in several adjacent schools, since section 7730 G. C. says that the 
board of education of the district shall provide for the transfer to other schools 
and for their proper conveyance where they live more than two miles from the 
school to which they have been assigned. The only method of arriving at the daily 
attendance and thus getting at the average daily attendance of a certain group of 
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pupils who attended different schools, would be to take their individual record of 
attendance in the school where they attended and assemble such record with the 
records of other pupils for exactly the same specific days and the average thus at­
tained from the records of the several schools which are available through the dis­
trict superintendents wo!J]d establish the average daily attendance of the group of 
pupils in question. 

It is believed that not more than a school month of twenty days is necessary 
in order to establish the average daily attendance "at any time", as contemplated 
by the legislature, and a period less than one week would hardly be a fair criterion 
for establishing such average daily attendance. The petitioners must show con­
clusively to the board of education that such average daily attendance is twelve or 
more in a material way, that is, that twelve or more pupils are, on the average, at­
tending some adjacent school while having their school residence in the old dis­
trict, and such time of computaton should be a reasonable time in order that the 
board of education would not re-establish the school and employ a teacher there­
for where there was some question as tp whether the average daily attendance 
would keep up in number to the requirement contemplated in section 7730 G. C. 
The section says that "if at any time it appears", and this means that it must be 
apparent to any one who might question it that the territory of the suspended 
school, as it was prior to such suspension, contains a number of pupils whose average 
daily attendance in the schools to which they have been assigned is twelve or 
more. 

It is therefore the opinion of the Attorney-General that: 
1. When a school is suspended on the direction of the county board of educa­

tion, as provided in section 7730 G. C., such school can be re-established by the 
local board of educati,on and without further direction by the county board of 
education, when it has been made to appear to the local board that the average 
daily attendance of enrolled pupils residing within the territory of the suspended 
school, as it was prior to such suspension, is twelve -0r more pupils attending any 
other school. 

2. The average daily attendance of enrolled pupils mentioned in section 7730 
G. C. refers to the attendance computed at some time during the current school 
year. 

3. A public schoool that has been suspended by a board of education must be 
re-established upon proper petition at any time within the school year following 
such suspension, when it has been made to appear to the local board that there is 
an average daily attendance of enrolled pupils, residing within the territory of the 
suspended school, of twelve or more. 

4. Under the provisions of section 7730 G. C. there is no time mentioned dur­
ing which the average daily attendance should be computed, but such computation 
to establish the average daily attendance mentioned in section 7730 G. C. should be 
a reasonable time, which, it is suggested should be not less than one week nor 
necessarily more than one school month. 

5. In establishing the average daily attendance in oth-er schools of those pupils 
who reside in the territory of a district whose school has been suspended, the daily 
attendance records of pupils in the separate schools should be assembled for the 
same specific days and the average daily attendance computed therefrom for a 
reasonable time. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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894. 

BOARD OF EDUCATIOX-VILLAGE-CAXDIDATES FOR LONG AND 
SHORT TERMS NOT DESIGNATED ON BALLOTS-ELECTION 
INVALID. 

Where five members of a village board of education were to be elected, tw<> 
members for the term of two years and three for the term of four years, and the 
ballots cast did not designate who were the candidates for the long and short 
terms, 110 valid election was held, and the present in,e11111bents will hold over ttnfit 
their successors are properly elected and qualified. 

CoLUMBUS, OHIO, December 24, 1919. 

HoN. HOMER HARPER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your Jetter in which 

you submit the following question for my opinion : 
"At the November election, 1919, five persons were elected members 

of the board of education of Wickliffe (village) school district, some for 
short terms and some for full terms. There was no designation on the 
ballot to determine who were the candidates for the long term and who for 
the short term. Would it be valid for the board to designate the two 
persons receiving the highest number of votes to be elected for four years 
and the remaining three persons for two years? 

In April, 1919, the county commissioners appointed five persons to serve 
as members of the board of education until the next legal election. This 
newly elected board succeeds the board appointed by the commissioners." 

It is assumed from the facts stated in your letter that the board of education 
for Wickliffe village school district was appointed under authority of section 4710 
G. C., which reads as follows: 

"In villages hereafter created, a board of education shall be electe<l 
as provided in the preceding section. When villages hereafter created, 
or which have been heretofore created, fail or have failed to elect a board 
of education as provided in the preceding section, the commissioners of the 
county to which said district belongs, shall appoint such board, and the 
members so appointed shall serve until their successo.rs are elected and 
qualified. The successors of the members so appointed, shall be elected 
at the first election for members of the board of education held in snch 
district after such appointment; two members to serve for two years and 
three members for four years, and thereafter their successors shall be 
elected in the manner and for the term as provided by section 4709 of 
the General Code. The board so appointed by the county commissioners 
shall organize on the second ::\Ionday after their appointment. If the 
members of such board are elected at a special election held in such dis­
trict the members so elected shall serve for the term indicated in the pre­
ceding section, from the first :Monday in January after the preceding 
election for members of the board of education and the board shall organ­
ize on the second :'.\Ionday after such election." 

Under the provisions of this section, at the November election in 1919 two 
members should have been elected for the term of two years and three for the 
term of four years, to succeed the board appointed by the commissioners. However 
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it appearing that in said election there was no designation upon the ballots as to 
the candidates for the two and four year terms, it was impossible for the 
electors to make their choice as to which of the candidates they desired to be 
elected for the long and short terms. Therefore there was no legal election held 
for the members of the school board of said village 

In the case of State ex rel. O'Donnell, etc., vs. Adam Schafer, et aL 18 C. C. 
525, the syllabus reads in part as follows: 

"\,Vhere several members of the board are to be elected at one election, 
but for different terms of office, the ballots must state to. which term the 
candidate is ·elected, otherwise the ballots will be declared void, although 
the entire election may be invalidated thereby." 

A careful analysis of the ,opinion shows it to support the syllabus above quoted. 
In short this case is on all fours in point with the question raised by the facts 
stated in your communication. . 

From an opinion of the Attorney-General recorded in Vol. II, Ann. Rep. of 
Atty. Gen. for 1912, p. 1102, the following, which is pertinent to your inquiry, is 
quoted: 

"\\'here at an election five pos1tions were to be filled, two for four 
years and three for approximately two years, and there was no designation 
upon the ballot to determine who were the candidates for the long terms 
and who were the candidates for the short terms, the terms were not 
definitely settled and there was no valid election." 

The rule seems to be that no one can make the selection for the different 
terms except the electors, and the ballots, not designating the terms, are void and 
should be cast out and not counted. 

Inasmuch as you state there was nothing designated on the ballots to indicate 
the ttrms for which the candidates were seeking election, it therefore follows that 
no valid election was held at the November election in 1919, for the members of the 
hoard of education of the village of Wickliffe. 

You are further advised that under the provisions of section 4710, supra, the 
members of the board of education appointed by the commissioners "shall serve 
until their successors are elected and qualified." There having been no valid election 
in Kovember, 1919, the members of the original board will hold over until such 
time as a proper and valid election is held, selecting their successors, and until said 
successors are qualified. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

895. 

SCHOOLS-COUNTY AND DISTRICT SUPERINTENDENT OF SCHOOLS 
-CANNOT INCREASE SALARIES DURING TERM-BOARD OF 
EDUCATION UNAUTHORIZED TO PASS RETROACTIVE RESOLU­
TION WHEN TERM AND SALARY OF SUPERINTENDENT PRE­
VIOUSLY FIXED. 

1. In effect there is no material distinction in the authority or power granted 
to appoint and fix the salary or compensation of a county and a district superin-
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tc11dent of schools. It is the d11t}' of tlze board of edttcation to fix the salary of 
a co1111/y superi11te11de11t before Aug11st 1, and when said salary is fixed, the said 
board ca11 not legally increase the same during the term for which he was ap­
pointed. 

2. A resolutio11 passed b}o a board of ed11cation 011 September 4, 1918, increas­
iltg the salary of a count:}• superintendent of schools for the term he was appointed, 
which said term begins August 1 of said }'ear, wizen his term and salary had been 
previously fixed 011 March 13 of the same }'ear, is retroactive and illegal fa so far 
as it applies to the services rendered prior to its passage. · 

CoLuMnus, OHIO, December 24, 1919. 

Bureau of Jnspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLEMEX :-Acknowledgment is made of your inquiry of recent date m 

which you submit the following question: 

"On March 13, 1918, the county board of education of Ashtabula 
county employed H. D. C. as county superintendent for a term of three 
years beginning August 1, 1918. On September 4, 1918, the county board 
of education increased the salary of the county superintendent from 
$3,000.00 to $3,450.00 per annum. The resolution appearing on their rec­
ords being as follows : 

'S. moved that the salary of H. D. C., county superintendent, be in­
creased to $3,450.00 per annum for the term of his election.' 

Superintendent C. on September 9, 1918, drew the sum of $287.50, 
the same being his August salary. Was it legal under the terms of this 
employment for the superintendent to go back to August 1, 1918, to se­
cure the increase, or should finding for recovery of $37.50 be made against 
him in this instance on the ground that this action was retroactive?" 

Before considering whether a county superintendent of schools can legally 
draw increased salary for services rendered during the month of August, 1918, 
by virtue of a resolution of the county board of education passed September 4 of 
the same year, granting an increase in the salary of said superintendent which 
said board had previously fixed on March 13 of the same year, it seems im­
portant to first consider whether said board had legal authority to increase the 
salary of said superintendent during the period for which he was appointed. 

Sections 4744, 4744-1, 4744-2 and 4744-3 G. C., which relate to the appoint­
ment, powers and duties of the county superintendent of schools, are as follows: 

"Section 4744.-The county board of education at a regular meeting 
held not later than July 20, shall appoint a county superintendent for a 
term not longer than three years commencing on the first day of August. 
Such county superintendent shall have the educational qualifications men­
tioned in section 4744-4. He shall be in all respects the executive officer 
of the county board of education, and shall attend all meetings with the 
privilege of discussion but not of voting." 

"Section 4744-1.-(108 0. L. 707). The salary of the county super­
intendent shall be fixed by the county board of education to be not less 
than twelve hundred dollars per year, and shall be paid out of the county 
board of education fund on vouchers signed by the president of the 
county board. Half of such salary up to the amount of two thousand 
dollars shall be paid by the state and the balance by the county school 
district. In no case shall the amount paid by the state be more than one 
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thousand dollars. The county board inay also allow the county superin­
tendent a sum not to exceed three hundred dollars per annum for travel­
ing expenses and may employ an efficient stenographer or clerk for such 
superintendent. The part of all salaries and expenses paid by the county 
school district shall be prorated among the village and rural school dis­
tricts in the county in proportien to the number of teachers employed in 
each district, but the county board of education must take into considera­
tion and- use any funds secured from the county dog and kennel fund or 
from any other so.urce and which is not already appropriated before the 
amount is prorated to the various rural and village districts.'' 

"Section 4744-2.-(108 0. L. 233). On or before the first day of 
August of each year the county board of education shall certify to the 
county auditor the number of teachers to be employed for the ensuing 
year in the various rural and village school districts within the county 
school district, and also the number of district superintendents employed 
and their compensation and the compensation of the county superin­
tendent ; and such board of education shall also certify to the county 
auditor the amounts to be apportioned to each district for the payment of 
its share of the salaries of the county and district superintendents and 
of the local expense of the normal school in the county." 

"Section 4744-3.-The county auditor when making his semi-annual 
apportionment of the school funds to the various village and rural school 
districts shall retain the amounts necessary to pay such portion of the 
salaries of the county and district superintendents and for contingent ex­
penses, as may be certified by the county board. Such moneys shall be 
placed in a separate fund to be known as the 'county board of education 
fund.' The county board of education shall certify under oath to the 
state auditor the amount due from the state as its share of the county and 
district superintendents of such county school district for the next six 
months. Upon receipt by the state auditor of such certificate he shall 
draw his warrant upon the state treasurer in favor of the county treasurer 
for the required amount; which shall be placed by the county auditor in 
the county board of education fund." 

Under the provisions of the law relating to the appointment, powers and duties­
of the county superintendent of schools, it will be observed that the legislature 
provided with great care that said superintendent should be appointed and his salary 
fixed be.fore August first of each year, the date upon which the county board of 
education shall make its certificate to the county auditor as· provided in section-
4744-2 G. C., for the purpose of enabling the said auditor to make the proper 
apportionments of the school fund. In fact the other section of said law which 
relates to teachei:s and district superintendents discloses the same purpose in the 
mind of the legislature relative to definitely fixing the amount of funds necessary 
prior to said date of each year. 

In an opinion (No. 797) to Hon. Frank B. Pearson, superintendent of public 
instruction, which I rendered on November 19, 1919, I held that the salary or 
compensation of the district superintendent of the county schools could not be in­
creased during the term of service for which he was elected. The following, 
which logically is applicable to the question under consideration, is quoted from 
said opinion: 

"The above section (Sec. 4744-2 G. C.) provides that the county 
auditor shall have received prior to the first day of August of each year 
the certificate from the county board of education as to the number of 
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<listrict superintendents employed and their compensation, along with the 
-certification as to the compensation of the ·-county superintendent. 

This certification is made to the auditor in order that the amounts 
to be apportioned to each district for the payment of its share of the salary 
of a district superintendent may be properly entered on the records and pro­
vided for in the allotment of school funds. It would thus be seen that 
promiscuous increases of salary for district superintendents made at any 
time during the calendar year would have a tendency to disturb the original 

· certificate made by the county board of education to the county auditor 
prior to the first day of August in each year. 

Attention is invited to Opinion 2069, appearing at page 1855, Vol. II, 
Opinions of the Attorney-General for 1916, wherein it was held: 

'There is no power in the appointing authority provided by section 
4739 G. C., 104 0. L., 140, to increase the compensation of a district 
superintendent during the term of service for which he was elected, and 
his compensation fixed pursuant to the provisions of section 4743 G. C., 
104 0. L, 142, after the appointment has been accepted by the person so 
elected.' 

After holding that district superintendents are not officers and are, 
therefore, not subject to the provisions of section 20, Article II of the 
constitution, the Attorney-General further said: 

'The presidents of the village and rural boards of education and the 
members of such boards, when in joint session,.are, however, in the em­
ployment of district superintendents, subject to the familiar rule that 
public officers, in the discharge of their official duties, have only such powers 
as are expressly conferred by law or are necessary to the proper perform­
ance of duties imposed or the exercise of powers conferred by express 
provision of law. 

The particular officers referred to, in the employment of district 
superintendents, and the fixing of their compensation, pursuant to sections 
4739 and 4743 G. C., supra, have not conferred upon them the general 
power to contract and be contracted with, as in the case of boards of 
education, under the provision of section 4749 G. C. 

There is found no express statutory provision authorizing the pres­
idents of the board of education of rural and village districts, or the 
members of such boards in joint session, authorized by section 4739 G. C., 
supra, to increase or decrease the compensation of a district superinten­
dent, after the same has once been determi11ed, pursuant to the provisions 
of section 4743 G. C., supra, and the same accepted by the perso1i so 
elected, and it is not believed that the exercise of such power is in the way 
necessary to a proper performance of the duties imposed by law upon 
such officers in respect to the election of and determining the compensa­
tion of district superintendents.' 

Speaking or the certification to be made by the county board of edu­
cation to the county auditor prior to August 1, in each year, as pro­
vided under section 4744-2 G. C., the then Attorney-General further said: 

'I am aware of no authority to make a second certification under this 
section and am of the opinion that when a certification has once been 
made to the county auditor, according to the provisions of section 4744-2 
G. C., supra, no subsequent certification may be made for that year.' 

In Opinion Xo. 334, addressed to Hon. Donald F. Melhorn, prosecut­
ing attorney, Kenton, Ohio, under date of June 2, 1917, a later Attorney­
General, upholding the view taken by his predecessor, further said: 

'Following the reasoning of said opinion (2069), the term, then, of 
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the district superintendents who were elected in 1914 would extend, as 
above noted, to August 31, 1915. How, then, could any district superin­
tendents receive another or a different salary covering the said period? 
If the same district superintendents were re-elected, they had already been 
paid for said time, or at least their contract covered said period. * * * 
The various presidents or members of the boards of education who made 
up the supervision district :were without authority to enter into contracts 
covering a period which was included in the contracts previously entered 
into. * * * The officers who employed such district superintendents 
could exercise only such powers as are conferred upon them by law. They 
had no authority to make a contract overlapping any other contract. 
The money having been paid thereon, recovery of the same back can be 
had.' 

Section 4743 G..C., supra, has not been amended in any wise since it 
was enacted in 104 0. L., page 133, and containing the language in the 
text upon which the two opinions by former Attorneys General were based. 

Section 4744-2, providing for the certification by the county board of 
education to the county auditor of the number of district superintendents 
and the compensation of the county superintendent prior to the first day 
of August of each year, was amended in 108 0. L., 233, but such amend­
ment was that the local expense of the normal school in the county 
should also be certified by the county board of education at the time of 
the regular August certification. 

There has been no change in the law that the salary of the district 
superintendent shall be fixed by the appointing authority at the same 
time that the appointment is made, and it is therefore the opinion of the 
Attorney-General that the appointing authority provided in section 4739 G. 
C., whose duty it is to elect the district superintendent of schools, has no 
power to increase the compensation of such district superintendent during 
the term of service for which he was elected. Under the provisions of 
section 4743 G. C., the compensation of such district superintendent shall 
be fixed at the time of his election and such compensation cannot be 
changed after the appointment has been accepted by the person so elected." 

Section 4744, supra, provides that the board of education shall appoint the county 
superintendent on or before July 20, for a term not longer than three years com­
mencing August 1. 

Section 4744-1, supra, provides for the fixing of the salary of the county 
superintendent, and while said section does not specify the time when said salary 
shall be fixed~ it must be construed with section 4744-2, which requires the county 
board •of education to certify to the county auditor the amount of the compensation 
of the county superintendent, as it does teachers and district superintendents, on 
or before August 1. It is very evident that unless the salary of the superin­
tendent is fixed on or before August 1, the board can not comply with the pro­
visions of the law relative to making the proper certification. 

There is no authority under the law granting the county board of education 
the power to increase the salary of the county superintendent during his term 

· of appointment. On the other hand, the legislature granted to county boards of 
education the power to appoint a county superintendent for a definite term and fix 
the salary, and it may fairly be implied that it was its intention to provide against 
the disturbance of the auditor's apportionment of school funds by promiscuous 
change of salaries. 

In effect there is no material distinction between the authority and power 
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granted to appoint and fix the salary of a county school superintendent and a 
district school superintendent. 

In specific answer to your inquiry as to whether it is legal for a county 
superintendent of schools to draw an increase in salary which was granted by the 
board of education on September 4, 1918, when said superintendent had been ap­
pointed and his salary fixed on March 13 of the same year by said board, you are 
advised that if by any possible construction of the law it can be maintained that the 
county board of education could legally increase the salary of the county superin­
tendent during the term for which he was appointed, said superintendent could not 
legally draw said increase for services rendered previous to the date upon which 
said increase in compensation was granted. Such a resolution is retroactive in 
its provision, in so far as it applies to the compensation of said superintendent prior 
to the date of its passage. A board of this character has only such powers as are 
delegated to it by the legislature, and Article II, section 28 of the constitution of 
Ohio provides in part as follows: 

"The General Assembly shall have no power to pass retroactive laws, 
or laws impairing the obligation of contracts; * * *" 

It is ev'ident that the legislature has not the power to enact retroactive meas­
ures and it can not delegate a power it does not possess. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

896. 

DITCHES-PROCEEDINGS COMMENCED PRIOR TO ENACTMENT OF 
A:'.\1EN'DED SENATE BILL NO. 100, 108 0. L., 956--COMPENSATION 
OF COUKTY COMMISSTONERS GOVERNED BY RECENT LAW 
FRO:'.\i OCTOBER 10, 1919. 

The provisions of section 57 of amended Senate bill No. 100, 108 0. L., 956, 
fixing co111pe11satio11 of county commissioners while engaged on improvements ttnder 
such law, became operative on October 10, 1919, and are applicable to ditch pro­
ceedings co111111e11ced prior to the enactment of such law. 

CoLuMnus, OHIO, December 24, 1919. 

B11rea11 of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLEMEX :-1 have your letter submitting the following question: 

"Do the provisions of section 57 of amended Senate bill No. 100 be­
come operative with the taking effect of the bill October 10, 1919? If so, 
can the present county commissioners charge $5.00 a day for ditch work 
in ditch proceedings that were commenced prior to enactment of amended 
Senate bill No. 100, in view of the provisions of section 26 of the General 
Code?" 

Section 3001 G. C., a part of amended Senate bill No. 100 (108 0. L. 9(1)} 

fixes the "annual compensation" of county commissioners. I have given you my 
construction of this section in opinions rendered to you on September 12, 1919, 
(~o. 623) and November 17, 1919, (No. 791). 
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Section 57 of the same bill (which, as you say, became operative October 10, 
1919)· is as follows: 

"In addition to the regular salary provided by law for the county com­
misioners, each county commisioner shall receive five dollars per day for 
each day he is actually engaged on improvements under this act, but in no 
case shall any commissioner receive an aggregate of more than twenty­
five dollars for services on one improvement, nor shall they receive pay for 
two separate improvements on the same day. Such amounts shall be paid 
by warrants issued by the county auditor upon the county treasurer, upon 
the filing in his office of an itemized statement by the commissioner of such 
service; provided, however, that the aggregate compensation paid a county 
commissioner under this section for said service shall not exceed in one 
year five hundred dollars." 

Prior to that date, the per diem payment to each county comm1ss10ner for 
similar service was three dollars. Clearly, the provision for a compensation of 
five dollars a day is applicable after October 10, 1919, unless Article II, section 20 
of the constitution prevents officers whose terms began prior to October 10, 1919, 
from receiving the increased rate of compensation during such terms. The con­
stitutional provision referred to is: 

"The General Assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished." 

It will be noted that the inhibition is against changing the salary of any officer 
during his existing term. Is the per diem payment provided in section 57 a salary? 
In the first place, as I have stated, the provision which we are considering occurs 
in an entirely different section from that which purports to fix the annual· com­
pensation of county commissioners. 

In Thompson vs. PhilJips, 12 0. S. 617, the court said, in construing section 20, 
Article II: 

"It is manifest, from the change of expression in the two clauses of 
the section, that the word 'salary' was not used in a general sense, em­
bracing any compensation fixed for an officer, but in its limited sense, 
of an annual or periodical payment for services-a payment dependent 
on the time, and not on the amount of the service rendered." 

The syllabus of Gobrecht vs. Cincinnati, 51 0. S. 68, is in part as follows: 

"Compensation of a public officer fixed by a provision that 'each mem­
ber of the board who is present during the entire session of any regular 
meeting, and not otherwise, shall be entitled to receive five dollars for 
his attendance,' is not 'salary' within the meaning of section 20, of Article 
II, of the constitution, which provides that 'the General Assembly, in cases 
not provided for in this constitution, shall fix the term of office, and the 
compensation of all officers; but no change therein shall affect the salary 
of any officer during his existing term, unless the office be abolished.' 

An increase in the compensation of such officer during his term is 
not prohibited by the constitution." 

Spear, J., speaking for the court, after approving Thompson vs. Phillips, supra, 
~ai<I (p. 72) : 
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"\Ve think the compensation in the case at bar comes within the prin­
ciple of the case cited, although a per diem compensation. It is not, within 
the meaning of the section quoted, 'salary.' Hence, an increase in the pay 
of a member during his ter.m, is not prohibited by the constitution." 

The syllabus of Theobold vs. The State, 10 C. C. (n. s.) 175, is in part as fol­
lows and accurately states the law of the case: 

"A salary is a determined and stipulated sum to be paid for a fixed 
period. Officers receiving their compensation under a fee system are not 
salaried officers, and a change in the method of compensation from fees 
to a salary is not a change which 'affects the salary of any officer during 
his existing term.' " 

Xewby, J., in State ex rel. Taylor, Auditor, vs. Madison County, 13 0. D. (N. 
P.) 97, after reviewing the Ohio authorities in point said: (p. 100) 

"From these cases we may extract the rule that certainty as to the 
amount to be paid is a distinguishing feature of a salary. Where the 
amount of the pay of an officer is to be ascertained by a method which 
at different ·times will produce varying amounts, the pay of the officer 
thus ascertained is not a 'salary' within the meaning of the constitution." 

People ex rel., vs. Wemple, 52 Hun 414, is an authority exactly in point. The 
statute of New York gave a per diem allowance of five dollars to the judges of 
the supreme court while officially engaged away from their homes, for their 
reasonable expenses. Subsequently this provision was changed so as to allow a 
gross sum of twelve hundred dollars per year in full of all expenses allowed by 
law. The constitution of the state permitted judges to retire at seventy years of 
age and provided that compensation must be continued during the remainder of 
the terms for which they were elected. It was hel<l that relator, having retired 
as provided by law, was not entitled to receive the twelve hundred dollars per 
year in addition to the compensation provided. 

Other interesting and instructive cases upon which it is not necessary to com­
ment are: 

Blick vs. Mercantile Trust & Dep. Co., 77 Atl. 846. 
Beach vs. Kent, 105 N. W. 867. 
Ruperich vs. Baehr, 75 Pac. 783. 
Board of Com'rs. vs. Trowbridge, 95 Pac. 555. 

A statement by ~Iaxwell, J., who wrote the opinion in the case last above 
cited, announces the distinction recognized by the authorities everywhere: 

"A salary is a fixed compensation for regular work, while fees are 
compensation for particular services rendered at irregular periods, pay­
able at the time the services are rendered." 

I am clearly of the opinion that the compensation provided in section 57 of 
Am. S. B. No. 100 is not a "salary" and not within the inhibition of the last 
clause of Art. II, section 20 of the Ohio constitution. 

Is the question affected by section 26 G. C., the provisions of which are as 
follows: 
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"Whenever a statute is repealed or amended, such repeal or amendmenl 
shall in no manner affect pending actions, prosecutions, or proceedings, civil 
or criminal, and when the repeal or amendment relates to the remedy, it 
shall not affect pending actions, prosecuti-ons, or proceedings, unless so 
expressed, nor shall any repeal or amendment ~ffect causes of such action, 
prosecution, or proceeding, existing at the time of such amendment or re­
peal, unless ot~erwise expressly provided in the amending or repealing 
act." 

Section 3001 G. C., prior to its last amendment, contained "this language: 

"In counties where ditch work is carried on by the commissioners, in 
addition to ·the salary herein provided, each commissioner shall receive 
three dollars for each day of time he is actually employed in ditch work, 
the total amount so received for such ditch work not to exceed three hun­
dred dollars in any one year." 

By the amendment to section 3001 G. C., this provision is no longer a part of 
the law. The right to receive three dollars per day is gone. This provision as 
to compensation was in my judgment no part of any proceeding referred to in 
section 26. It might be well argued under the latter section that a proceeding for 
a ditch should not be affected by any amendment to a statute under which it 
originated, but to say that the compensation of those who were to supervise the 
work remains the same, is another matter. The statute did not provide that the 
commissioners should be compensated for their attention to any particular proceed­
ing, but that they were to have three dollars a day for time actually employed in 
ditch work. I do not think a construction of section 26 G. C., which would make 
it applicable to these provisions for compensation, is at all warranted. 

A more serious question arises, however, from this language in section 57, 
supra: 

"* * *each county comm1ss1oner shall receive five dollars per day 
for each day he is actually engaged on improvements under this act, * *" 

The right to compensation of three dollars per day has been taken away by 
the amendment to section 3001 G. C. and the right to receive it at the rate of five 
dollars a day seems to be limited to improvements "under this act." Is a ditch 
proceeding, begun prior to October 10, 1919, within the meaning of this term? In 
my opinion such was the intention of the legislature. The language is not "begun 
under this act," but "under this act," and it would be difficult to conceive of an 
improvement to be finished subsequent to October 10, 1919, to which some pro­
vision of the act would rtot be in some manner applicable. While there is some 
obscurity in the language used in section 57, supra, I am of the opinion that the 
intention of the legislature, that the daily compensation of commissioners on ditch 
work should be increased to five dollars per day on the going into effect of the 
amendment, is reasonably clear. It is therefore my view that compensation at this 
rate may be allowed in ditch proceedings, although they were commenced prior to 
the enactment of Senate bill No. 100. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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897. 

COUXTY C0:-.1:\IISSIOXERS-:\rAY MAKE AN ALLOWAXCE TO ::\-IAGIS­
TRATES, AXD CONSTABLES FOR FEES EARNED IN FELONY 
CASES WHEREIX STATE HAS FAILED UNDER SECTION 3019 G. C.­
WHEX STATE HAS OR HAS NOT "FAILED." 

1. Under the provisions of section 3019 G. C. an allowance may be made by 
the county commissioners to the proper officers for fees earned in felony cases 
wherein the state has failed. 

2. The state has "failed" when at anJ,• time after the filing of an affidavit be­
fore a magistrate having jurisdiction, charging the accused with a,~ offense against 
the state, the case is terminated before conviction. 

3. When the accused under indictment has broken jail and is at large, the 
case has not terminated, the state has not failed and an allowance for fees can 
not be made under section 3019 G. C. 

CoLUMBUS, Omo, December 24, 1919. 

HoN. FLOYD E. STINE, Prosecuting Attorney, Medina, Ohio. 
DEAR Srn :-Acknowledgment is made of your communication of recent date, 

which reads as follows : 

"Will you kindly advise me whether or not fees earned by a magis­
trate, constable or marshal, in a state case wherein the defendant has been 
bound over to the grand jury, and the case is ignored by the grand jury, 
can be allowed by the county commissioners under section 3019 of the 
General Code? Also whether or not the bill can be allowed where the de­
fendant after being bound over by the magistrate and placed in the 
county jail, under bond, has broken jail and is at large." 

Section 3019 of the General Code, which relates to allowances for fees to 
officers by the county commissioners in cases wherein the state has failed, provides 
as follows: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular session, 
may make an allowance to any such officers in place of fees, but in any 
year the aggregate allowances to such officer shall not exceed the fees 
legally taxed to him in such cases, nor in any year shall the aggregate 
amount allowed an officer exceed one hundred dollars." 

It is assumed that the persons mentioned in your letter were charged with the 
commission of a felony. Your inquiry raises the issue as to what constitutes a 
"state failure" under the provisions of the above statute. It is believed that at 
any time after the affidavit has been filed before a magistrate having jurisdiction 
charging the accused with an offense against the state, the case is begun and at any 
time thereafter the case is terminated before conviction, regardless of the method, 
the state has failed in view of said statute. 

In an opinion found in Opinions of Attorney-General for 1917, Volume I, 
page 226, the then Attorney-General held substantially as above stated. The fol­
lowing is quoted from said opinion: 

"* * * I am of the opinion that prosecution for a felony has been 
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instituted as soon as the affidavit charging the crime has been pre­
sented to and filed by the magistrate, and if any time thereafter the prose­
cution is terminated by any means other than conviction, the state has 
'failed' within the meaning of section 3019 G. C., and the county com­
missioners may make a·n allowance to the officer in place of fees under 
said section." 

You are advised that in the first situation your letter presents the county 
commissioners may allow the fees as provided in said section to the proper officers, 
provided, of course, that the total amount of said allowance for any year is not 
more than the legal fees to which said officers are entitled in said cause and does 
not exceed one hundred dollars in the aggregate. 

In reply to the second state of facts you present it would seem that there 
has been no termination of the case in which the defendant has broken jail and 
-is at large. He may be rearrested, tried and convicted. By no process of reason­
ing could the conclusion be reached that the state has failed in this instance. 
Therefore, the statute being clear that the allowance may be made by the county 
commissioners only in cases wherein the state has failed, it follows that the allow­
ance for fees under section 3019 G. C. cannot be legally made until there is some 
termination of said case definitely indicating that the state has failed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

898. 

COUNTY EXPERIMENT FARMS-PROCEEDS FROM SALE OF PRODUCE 
MAY NOT BE PAID OUT FOR ERECTION OF FARM DWELLINGS. 

Under existing statutes, the proceeds arising from the sale of the produce of 
county experiment farm.s may not be paid out for the erection on such farms of 
dwelling housrs for ,nnployes and other farm buildings. 

CoLuMnus, OHro, December 24, 1919. 

HoN. CHARLES E. THORNE, Director, Ohio Agricultural Experiment Station, Woos­
ter, Ohio. 
DEAR SIR ·-Receipt of y-onr recent letter is acknowledged, reading as follows: 

"For the equipment of the county experiment farms operated by this 
station one or two dwellings and as many barns are necessary on each 
farm in addition to those found on the farms when purchased, to house 
the necessary help, as from two to three or more men must be kept on 
each farm throughout the year, and in order to secure the steady and 
trained help essential to the successful conduct of such work as is done on 
these farms, it is necessary to employ married men in so far as possible. 

Befoi:e the present era of high priees it was possible to erect houses 
suitable for this purpose at a cost of $2,500 to $3,000; but such houses now 
<:ost from $4,000 to $5,000. 

After the original equipment funds provided for under sections 1177-4 
have been exhausted, it is desirable to employ the proceeds of produce 
sales for this purpose, and as a matter of economy it is desirable to ·build 
the houses as far as possible with the ordinary labor of the farms, which 
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may be employed for this purpose at times when they are not urgently 
needed for farm work, or when weather conditions are unfavorable for 
such work. Of course, some parts of the work, such as carpentry, masonry, 
etc., would be let upon competitive bids. 

We therefore ask your advice upon the following points: 
1. Under the county farm law can dwelling houses for employes and 

other farm buildings be erected on county experiment farms and be paid 
for out of the receipts of said farm? 

2. If such buildings can be erected must the approval and consent of 
the county commissioners be first obtained before such buildings can be 
erected? 

3. Will the erection of such buildings come under the state building 
code, or can such erection be performed, in part, by the regular county 
farm laborers?" 

The so-called County Experiment Farm law is found in sections 1174 to 1177-9, 
both inclusive, of the General Code. 

Especially important in the consideration of your questions are sections 1177-4 
and 1177-8 G. C., which read: 

"Section 1177-4.-The equipment of an experiment farm shall consist 
of such buildings, drains, fences, implements, live stock, stock feed and 
teams as shall be deemed necessary by the board of control for the suc­
cessful work of such farm, and the initial equipment shall be provided 
by the county in which the farm is established, together with a sufficient 
fund to pay the wages of the laborers required to conduct the work of 
such farm during. the first season. The county commissioners shall ap­
propriate for the payment of the wages of laborers employed in the man­
agement of such farms as may be established under this act, and for the 
purpose of supplies and materials necessary to the proper conduct of such 
farms such sums not exceeding two thousand dollars annually for any 
farm, as may be agreed upon between such county commissioners and the 
board of control." 

"Section 1177-8.-Thc produce of each county experiment farm as may 
be established under this act, over and above that required for the support 
of the teams and live stock kept on the farm, shall be sold and the pro­
ceeds applied to the payment of the labor and to the purchase of the sup­
plies and materials required for the proper management of the farm as 
contemplated by this act, and for the maintenance of its equipment. Any 
surplus beyond these requirements shall be covered into the county treas­
ury and placed to the credit of the general fund of the county, except in 
the case of the use of farms already belonging to the county, in which 
case the proceeds shall be placed to the credit of such fund as the county 
commissioners may designate." 

In using the expression "the receipts of said farm," you mean, it is assume~ 
the proceeds resulting from the sale, pursuant to section 1177-8 G. C., of that part 
of the produce of the county experiment farm w!Ach is not required for the sup­
port of the teams and live stock kept thereon. 

Section 1177-8 G. C. clearly indicates the disposition of such proceeds. The 
same are to be applied to the payment of the labor and to the purchase of supplies 
and materials required for the proper management of the farm, and also to the 
maintenance of its equipment, any surplus arising after the accomplishment of 
these objects to be covered into the county treasury. 
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It would clearly be impossible to construe the phrase "for the maintenance of 
its equipment" in such a way as to include the erection of new buildings on the 
farm, such as houses for employes and other farm buildings. The term "main­
tenance" refers to the up-keep of something already subsisting. 

The word "equipment" is given a kind of special definition in this connection 
by the opening provisions of section 1177-4 G .C., which says that "the equip­
ment of an experiment farm shall consist of" certain enumerated things, some 
seven in number. In the enumeration we find the word "buildings." The further 
provision is that the "initial equipment" shall be provided by the county in which 
the farm is established. The occurrence of the adjective "initial" leads one to 
expect that· somewhere else in the act will be found provisions as to the acquisi­
tion of equipment which is not "initial," that is, subsequent equipment. Upon 
examining the further provisions of the act, however, we find that out of the 
seven enumerated items of equipment, there are but two, to wit, live stock and 
teams, as to which any further definite provision is made. As to these, the provis­
ion is, in effect, that the farm produce shall first be applied to the support of the 
teams and live stock kept on the farm. The only mention made of the other 
five items of equipment is the blanket reference to the effect that the proceeds of 
the sale of the farm produce shall be used for the "maintenance of its equipment." 

In connection with your first question, I have also given consideration to the 
provision in section 1177-8 G. C. authorizing the application of the proceeds of 
the sale of farm produce to 

"the purchase of the supplies and materials required for the proper man­
agement of the farm as contemplated by this act." 

The same. words "supplies and materials" also occur in section 1177-4 G. C. 
While the words in question are capable of broad meaning, yet having regard 

to the connection in which they are used, I am inclined to think the legislature did 
not intend that they should include the idea of new buildings on the county ex­
periment farms, but rather that they refer to things necessary to the operation 
of the farm when the same was once established in pursuance of a given plan. 

You are therefore advised that, under existing statutes, the proceeds arising 
from the sale of the produce of, county experiment farms may not be paid out for 
the erection on such farms of dwelling houses for employes and other farm 
buildings. 

The nature of my answer to your first question makes it unnecessary to further 
consider your second and third questions. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

899. 

SCHOOLS-PART TIME TEACHER IN ELEMENTARY SCHOOL-SALARY, 
HOW COMPUTED-DISTRICT SUPPLYING PART TIME TEACHERS 
CAN OBTAIN STATE AID-HGW TO COMPUTE NUMBER OF FULL 
TIME TEACHERS. 

1. Where a school district employs teachers iii the elementary grades, such 
district is not required to pay such teachers the scale of salaries prescribed in sectio1i 
7595-1 G._ C. and require them to teach full time in order to obtain state aid, for 
there can be a part time teacher in an elementary school as well as in a high school 
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and there is 110 prohibition in the law against paying part time teachers iii elenun­
tary schools the part time salary mentioned fa section 7595-1 G. C., such part time 
salary to be computed on the full time hours of service Performed in each month. 

2. Where a district employs part time teachers iii the elementary schools, the 
fractions representing service of part time teachers shall be added together to ascer­
tain the n11111ber of full time teachers employed in such district; that is, two half time 
teachers to be .computed as one full time teacher and the number of persons of 
school age in such district desiring state aid 11111st be at least twenty times the mmi­
ber of full time teachers emplo)•ed therein. 

CoLUMRUS, OHIO, December 24, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt of your recent request for 

the opinion of this department on the following statement of facts: 

"In one of the sch.:iol districts seeking state aid the application dis­
closes that they are employing their primary teachers on a part time basis; 
that is to say, all of the teachers are represented as serving one-half, one­
third and two-thirds time in the elementary schools. The application 
further discloses that they are apparently paying these teachers at the rate 
per month provided by statute: that is, to a •one-half time teacher they are 
paying one-half of the statutory salary. 

The Freeman law makes clear the right of a high school to have state 
aid where teachers in the high school are employed part time. But the 
statute is not clear as to the elementary grades and we would like to have 
an •opinion upon t!Je following: 

Where a school district employs teachers in the elementary grades, 
must the district pay them salaries prescribed by the Freeman law and re­
quire them to teach full time in order to obtain state aid? 

Co-related to the ahove question is another, namely: If the school dis­
trict in question employs four part time teachers in the elementary grades, 
h,ow shall we calculate the number of teachers to the enumeration; that is, 
how shall we determine whether a district is employing not to exceed one 
teacher for every twenty pupils?" 

Section 7690 G. C. reads in part as follows: 

"Each board of education shall have the management-and control of all 
of the public schools of whatever name or character in the district. 
* * * Each board shall fix the salaries of all teachers, which may 
be increased, but not diminished, during the term for which the appoint­
ment is made. * * *" 

The discretion resting in boards of education has been recently described in 
the case of Brannon et al. vs. Board of Education, 99 0. S., reported in the Ohio 
Law Bulletin, September 29, 1919, the court saying: 

"2. A court has no authority to control the discretion vested in a 
board of education by the statutes of this state or tto substitute its judg­
ment for the judgment of such board on any question it is authorized by 
law to determine. 

3. A court will not restrain a board of education from carrying into 

19-Yol. II-A. G. 
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effect its determination of any question within its discretion, except for an 
abuse of discretion or for fraud or collusion ,on the part of such board in 
the exercise of its statutory authority." 

It is apparent, therefore, that under the provisions of section 7(:f}() G. C., a 
ijOard of educati>on can employ a teacher for part time or for full time, as such 
board in its discretion, having in mind the needs of the district, may determine. 

The question ·which you submit is whether a board of education, exercising its 
discretion in the employing of part time teachers, in its elementary schools, by so 
doing eliminates itself from consideration for state aid for such school district. 

The state aid law (sections 7594-1 and 7597 G. C.) was enacted by the legis­
lature for the purpose of assisting the public schools in weak school districts and 
not to hamper them in their progress. It would therefore seem that the intent of 
the law is, that it should not be oonstrued against weak districts, but rather in 
favor of weak districts, if the language of such state aid law permits it. The ques­
tion, therefore, in the first instance is, whether this district, which on account of 
local contingencies and conditions, saw fit to em.ploy certain teachers below the 
high school for part time rather than full time, has cut itself off from state aid 
under the provisions of section 7595-1 G. C. The pertinent part of such section 
bearing 'upon the question at hand, reads as follows : 

"A school district may make application for state aid to cover de­
ficiencies in its tuition fund, by filing with the auditor of state an applica­
tion therefor in such form as the auditor of state shall prescribe, by first 
complying and showing compliance with the following conditions: * * * 

3. It shall pay its teachers neither more nor less than the following 
salaries: In elementary sch<ools teachers without having less than one 
year's professional training or less than three years' teaching experience in 
the state, sixty dollars per month; teachers having at least one year's pro­
fessional training or three years' teaching experience in the state, sixty-five 
dollars a month; teachers having completed the full two years' course in 
any normal school, teachers' oollege or university approved by the superin­
tendent of public instruction, or who have had five years' teaching experi-. 
ence in the state, seventy-five dollars a month. In high schools, inclusive 
of joint high school districts, an average 10f ninety dollars a month in each 
high school. Such salaries shall be for full time and in high schools if any 
teacher be not employed full time, then, in computing the average, the 
salary for each hour of service paid such part time feacher shall, for the 
purposes of the calculation, be multiplied by the number of full time hours 
in each month, and the sum so ascertained shall be assumed to be the 
salary paid such part time teacher. In no case shall a teacher be employed 
at less than sixty dollars per month for full time, or at the rate of sixty 
dollars per month for part time." 

It is true, as you indicate, that in the above section there is nlQ clear provision 
for the employment of a part time teacher below the high school, and yet there is 
no specific prohibition in such section against a board of education iri their discre­
tion employing a part time teacher in the elementary schools. As far as the ques­
tion at hand is concerned, such paragraph· might be condensed to read as follows : 

"* * * Such salaries shall be for full time * * *. In no case 
shall a teacher be employed at less than sixty dollars per month for full 
time, or at the rate of sixty dollars per month for part time." 
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What did the legislature mean when it said "such salaries shall be for full 
time" if it did not also mean thereby. that there would be teachers who would teach 
part time? The sentence "in no case shall a teacher be employed at less than sixty 
dollars per month", etc., is the closing sentence of paragraph 3 of section 7595-1 
G. C., and the language is "a teacher", and does not necessarily mean that it is 
limited to any kind of teacher in particular, but rather it means all teachers. 

If certain other sections of the statutes are read in connection with the ques­
tion at hand, it is apparent that the general assembly had in mind that teachers, 
though teaching in schools that were elementary and n,ot high schools, could be 
part time teachers in that in certain instances the remainder of their time would 
be taken up as principal or superintendent, for paragraph 5 of section 7595-1 G. C. 
reads as follows: 

"It (the board of education) shall not transfer or cause to be trans­
ferred ro any other fund any monies that may be in the tuition fund, nor 
shall it expend any monies that may be in the tuition fund except for the 
following purposes : * * * 

(2) Salaries of principals or superintendents, or additional salaries 
paid teachers as compensation for duties performed as principals or super­
intendents. Provided, however, that if additPonal salaries are paid as com­
pensation for duties performed by teachers, as principals or superin­
tendents, the state superintendent of public instruction shall first certify 
that such additional duties are required and performed." 

Thus in an elementary school there could be and the law contemplates that 
there should be a principal where schools are consolidated, for section 7705 G. C. 
reads in part as follows : 

"In all hfgh schools and consolidated schools, one of the teachers shall 
be designated by the board as principal and shall be the administrative head 
of such school." 

A coflsolidated- school is one that in most instances is an elementary school 
and it is not necessary that there be any large number of schools placed in one 
building to have a consolidated school, that is to say, if but two or three schools 
were suspended and consolidated, one of the teachers in such oonsolidated school 
under section 7705 G. C. must be designated as the principal of such school, and 
in performing the duties of principal in such school it is entirely possible that the 
duties of principal would take part of the time of the teacher, in which event there 
would be a teacher who was a part time teacher and a part time principal in a con­
solidated school which taught the elementary subjects. A consolidated school of 
this kind could exist in a weak school district as well as in any of the other school 
districts of the state and it can easily be seen how a pers,on employed by the board 
of education as principal of such consolidated school might very well be a part 
time teacher. 

The language in paragraph 3 of section 7595-1 says that in high schools if any 
teacher be not employed full time, then in computing the average ( which is to be 
ninety d•ollars per month) the salary for each hour of service paid such part time 
teacher shall, for the purposes of calculation, be multiplied by the number of full 
time hours each month, and the sum so ascertained shall be assumed to be the salary 
paid such part time teacher. The language here used is simply to show a method 
for the purposes of calculation and there is nothing in such sect~on which prohibits 
the same kind of calculation being made for a part time teacher in an elementary 
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school, it having been shown before that a board of education, in its discretion, 
may hire a part time teacher in an elementary scho:>1. 

It is believed that the general assembly did not intend to discriminate against 
part time teachers in elementary schools by providing that while the high school 
teacher should have his salary computed on the number of full time hours in each 
month, the elementary teacher teaching part time should be denied that privilege. 
This seems rather to be an inadvertence on the part ,of the legislature, because in 
the sweeping clause at the end it says that in no case shall "a teacher be employed
* * * at the rate of sixty dollars per month for part time". This is but one of 
the oversights_ occurring in House Bill No. 406 amending the state aid law providing 
funds for weak scho:>l districts. Thus the sentence above says that in no case shall 
a teacher be employed at the rate of sixty dollars per month for part time. 
Technically, this means that no part time teacher can be employed at the rate of 
sixty dollars per month but could be employed at fifty-nine dollars per month, or 
sixty-<:>ne dollars per month, or a greater amount. As the law reads, as passed by 
the assembly, the figures arbitrarily put the rate of sixty dollars per month so that 
no part time teacher shall be paid at the rate of sixty dollars per month. Certain 
words must have been omitted in this sentence, for the legislature possibly intended 
that the sentence should read: 

"In no case shall a teacher be employed at less th.an sixty dollars per 
month for full time, or more than the rate of sixty dollars per month for 
part time." 

But no one has authority to add these or any ,.::,ther words in the sentence under 
discussion, and it can hardly be believed that the legislature meant that for part 
time teachers the exact rate of sixty dollars _per month was denied, but any lesser 
or greater figures could be used. Again, in section 7595-4 provision is made for 
state aid for a joint high school and the subject under discussion is a joint high 
school, yet the section says that 

"The high school committee shall place in the tuition fund that part of 
tuition received from other districts which represents the expense for 
salaries of teachers as computed pursuant to section 7736." 

It is found that section 7736 is the section which provides for the computation 
of the cost of tuition in elementary schools and the section that was possibly meant 
by the general assembly was section 7747, which is the section which treats upon 
the cost of tuition for high school pupils,- the subject discussed in section 7595-4. 

Again, section 7595-2 provides that: 

"The application to the state audit>.::,r for state aid shall be filed between 
the first day of September and the first day of October for the then current 
school year." 

While section 7596 says: 

"Whenever any board of education finds that it will have such a 
deficit for the current school year, such board shall on the first day ,.::,f 
October, or any time prior to the first day of January of said year, make 
affidavit to the county auditor, who shall send a certified statement of the 
facts to the state audit>or." 

Again, section 7595 G. C. reads: 
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"Xo person shall be employed to teach in any public school in Ohio for 
less than fifty dollars per month", 

while paragraph 3 of section 7595-1 G. C. says: 

"In no case shall a teacher be employed at less than sixty dollars per 
rn::mth for full time * * *." 
It is believed that these discrepancies in the state aid law, as well as others that 

could be given in order to clear up certain situations, should be corrected by the 
general assembly while the opportunity is at hand, because it is apparent that the 
time of application conflicts in the two sections named above, and such law uses 
fifty dollars as the minimum salary for teachers in one place and sixty dollars as the 
minimum salary for teachers in another place, and high school tuition could not 
be computed under section 7736, as provided for in section 7595-4. It is entirely 
possible that the whole question ,of state aid for weak school districts will be taken 
from the statute books of Ohio by changes in the taxation laws of the state and 
providing for such school districts in some other manner, but if the state aid statute 
is to remain up,on the statute books, the errors pointed out herein should be cor­
rected that their meaning might be clear. 

Bearing upon the two questions which you submit, it would hardly seem neces­
sary that teachers should teach full time in elementary schools in order that such 
school districts might receive state aid, and a board of education employing part 
time teachers in elementary schools is acting wholly within its own discretion as 
to the needs in its particular district, and such discretion cannot be disturbed as 
long as it comes within the meaning of section 7690 and section 7620 G. C., giving 
the board general powers, or, if such discretion is had under other special sections 
occurring under the school laws. 

You ask: 

"If the school district in question employs four part time teachers in 
the elementary grades, how shall we calculate the numher of teachers to 
the enumeration; that is, how shall we determine whether a district is em­
ploying not to exceed one teacher for eYery twenty pupils?" 

Section 7597 G. C., the closing section of the state aid statute, reads m part as 
follows: 

"Xo district shall be entitled to state aid * * * unless the number 
of persons of school age in such district is at least twenty times the num­
ber of teachers employed therein. * * *" 

What is meant by the words "the number of teachers employed therein?" It 
is apparent that the meaning intended here in this section is the number. of full 
time teachers employed therein, and if part time teachers are employed to make up 
the time of a full time teacher, then the fractional parts of full time put in by the 
several teachers in such district should be added together and the sum of such frac­
tional parts of service, even though performed by different persons, would be the 
number of full time teachers employed therein. The section requires that when 
this number of teachers is ascertained, the number of persons of school age in such 
district must be at least twenty times the number of teachers so ascertained. Thus, 
two half time teachers should be figured as one full time teacher, three one-third 
time teachers should be figured as one full time teacher, if there are districts which 
have fractions of this kind in computing· the service of the teachers in their dis­
trict. 
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Your attention is invited to opinion No. 572, issued to the Auditor -of State 
under date of August 16, 1919, which goes very fully into the matter of what is 
meant by a full time teacher and what is meant by a part time teacher, and such 
opinion should be read in conjunction with tire one here submitted. 

Based upon the discussion above made, and the law as herein quoted, it is the 
opinion of the Attorney-General: 

1. Where a school district employs teachers in the elementary grades, such 
district is not required to pay such teachers the scale of salaries prescribed in sec­
tion 7595-1 G. C. and require them to teach full tirrle in order to obtain state aid, 
for there can be a part time teacher in an elementary school as well as in a high 
school and there is no prohibition in the law against paying' part time teachers in 
elementary schools the part time salary mentioned in section 7595-1 G. C., such part 
time salary to be computed on the full time hours of service performed in each 
month. 

2. Where a district employs part time teachers in the elementary schools, the 
· fractions representing service of part time teachers shall be added together to 
ascertain the number of full time teachers employed in such district; that is, two 
half time teachers to be computed as one full time teacher and the number of per­
sons of school age in such district desiring state aid must be at least twenty times 
the number of full time teachers employed therein. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

900. 

BRIDGES-WHEN COUNTY COMMISSIONERS OR MUNICIPAL COR­
PORATIONS ARE REQUIRED TO KEEP IN REPAIR CERTAIN 
BRIDGES WITHIN CITIES-SECTIONS 2421, 7557 AND 2421-1 G. C. 
DISCUSSED. 

1. County commissioners are by virtue of sectio1is 2421 and 7557 under the 
duty of keeping in repair those necessary bridges within the cities of the state 
which a.re over streams and public ca11als on state and county roads, free turn­
pikes, improved roads, abandoned turnpikes and plank roads in comma,! public 
11sc; and they are under a like duty as to similar bridges withi1i those villages which 
do not demand and receive a portion of the bridge fund as authorized by section 
2421-1 (108 0. L, 259.) If a village does demand and receive a portion of the 
bridge fund from the county, then the village is under the duty of maintaining 
such of the bridges mentioned as are wholly within the village. 

2. Municipal corporations, both cities and villages, are under the duty of 
maintaining bridges on streets established by the city or village for the use and 
convenie,~e of the municipality and not a part of a state road, county road, free 
turnpike, improved road, abandoned turnpike or plank road. 

3. Section 2421-1 (108 0. L. 259), in so far as it purports to gra,it to cities of 
under fifteen thousand population the right to request from the county a portion 
of the bridge fund, is in, contravention of section 1 of Article XVIII of the con­
stitution of Ohio, and to that extent is unconstituiional and void. 

CoLUMBUS, OHIO, December 24, 1919. 

The Bureau of Inspectio,i and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-The receipt is acknowledged of your letter calling attention to 
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a communication of your department to the city auditor of Lima, Ohio, wherein. 
after referring to an opinion of this department of date October 28, 1910, on the 
subject of the right of cities to receive from counties a portion of the bridge fund, 
you expressed the view that under section 2421 G. C. the commissioners of the 
county would have to keep in repair bridges within cities. 

You state that exception has been taken to your views in this connection, and 
you are therefore led to submit to this department the question "are bridges within 
a municipality to be maintained by the county or municipality?" 

You say in connection with your inquiry that certain municipalities are with­
out funds to maintain the bridges within the municipality, and that the county in 
most cases has heretofore taken care of the repair and upkeep. 

Section 2421 reads as follows : 

"The commisioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free 
turnpikes, improved roads, abandoned turnpikes and plank roads in com­
mon public use, except only such bridges as are wholly in cities and vil­
lages having by law the right to demand, and do demand and receive 
part of the bridge fund levied upon property therein. If they do not 
demand and receive a portion of the bridge tax, the commissioners shall 
construct and keep in repair all bridges in such cities and villages. The 
granting of the demand, made by any city or village for its portion of the 
bridge tax, shal) be optional with the board of commissioners." 

As was pointed out in said opinion of this department dated October 28, 1910, 
and found in Annual Report of Attorney-General for 1910-1911 at page 781, former 
section 2824 of the Revised Statutes which made provision that certain cities might 
receive part of the bridge fund from the county, was omitted from the new Gen­
eral Code of 1910 in so far as it made such provision. 

The statutes so far as such omission is concerned remained in the same form 
as pointed out in said opinion until the present year when on April 16, 1919, section 
2421-1 was enacted as appears in 108 0. L. 259. 

However, your question will first be considered without reference to said 
supplementary section, and the latter section will be then discussed. 

The real intent and meaning of said section 2421 as it has existed without any 
accompanying provision of statute permitting cities and villages to demand and 
receive part of the bridge fund from the county is made plain by the opinion of 
our Supreme Court in the case of City of Piqua vs. Geist, 59 0. S. 163. As passed 
on in that case, the section in question was known by its old number, section .860 
R. S., and while some slight verbal changes have been since made, the statute for 
present purposes was substantially the same when passed on by the Supreme Court 
as it is now. The purport of the opinion of the Supreme Court in the case re­
ferred to is fully shown by the syllabus, reading as follows: 

"Under the amendment made February 8, 1894, of section 860, Re­
vised Statutes (91 Laws, 19), county commmissioners are not required to 
construct and keep in repair bridges over natural streams and public canals, 
on streets established by a city or village for the use and convenience of 
the municipality, and not a part of a state or county road, though the city 
or village receive no part of the bridge fund levied on the property within 
the same. It is the duty of the city or village to construct and keep in 
repair such bridges, and is liable in damages to one injured by its neglect 
to do so." 

The Supreme Court in arriving at the conclusion just set out did not find it 
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necessary to go beyond the terms of the statute itself. However, support is lent 
to the views of the court by the fact that there are found in the Municipal Code 
provisions relating to bri_dges, in substance as follows: By section 3677 municipal 
corporations have power to appropriate real estate for bridges, aqueducts, viaducts 
and approaches thereto; by section 3629 they have power to improve, keep in order 
and repair, light, clean and sprinkle bridges and viaducts within the corporation; by 
section 3939 they have power to issue bonds for the purpose of procuring real 
estate and right of way for viaducts, bridges and culverts, and for the purpose of 
constructing them; by section 4325 the duty of supervising the improvement and 
repair· of bridges, viaducts and aqueducts is in cities charged upon the director of 
public service, and by section 4364 is in villages charged upon the street commis­
sioner or engineer, under the direction of council. 

Section 7557 G. C. reads: 

"The county commissioners shall cause to be constructed and kept in 
repair, as provided by law, all necessary bridges in villages and cities not 
having the right to demand and receive a portion of the bridge fund 
levied upon property within such corporations, on all state and county 
roads, free turnpikes, improved roads, transferred and abandoned turn­
pikes and plank roads, which are of general and public utility, running into 
or through such village or city." 

This section is practically the same as section 2421, so that what has been said 
as to the ·latter section applies to the former. 

'Previous to the enactment of the General Code of 1910, as has been stated, 
section 2824 was in effect providing in substance that a number of cities through­
out the state might receive from the county a portion of the bridge tax. Said 
section 2824 was held constitutional in the case of State ex rel. Cline vs. Wright, 
Auditor, 9 N. P. (N. S.) 321. The theory of the opinion in that case seems to 
be that section 2824 was not special legislation in the sense of conferring corporate 
power, but on the contrary, constituted a mere agency through which the money 
thus received was, to be expended, and that in constituting such agency it was 
within the power of the legislature to consider local conditions in authorizing cer­
tain cities to receive a portion of the bridge fund. 

We are thus brought to said section 2421-1, reading as follows: 

"When the council of any city having a population not exceeding fif­
teen thousand or of a village shall cause to be filed in the office of the 
county auditor of the county in which such corporation is situated in 
whole or in part a c'ertified copy of a resolution of such council demanding 
some portion of the county bridge fund levied upon property within such 
corporation, the county commissioners of such county may, by resolution, 
authorize the county auditor to draw his warrant upon the county treas­
urer in favor of such corporation for not to exceed sixty per cent of the 
county bridge fund then levied or collected, or in process of collection, 
upon the property in such corporation. Sui;h fund so received by such 
corporation shall be used by it for the construction, repair and main­
tenance of any bridges and viaducts within such corporation." 

It is to be noted that this section does not purport to be based upon local 
conditions, but is a general enactment applying to all villages in the state, and to 
all cities having a population not exceeding 15,000. Hence, even if the theory 
underlying the opinion in the case last cited is correct, it would seem to have no 
application to said section 2421-1. But in any event the case was decided before 
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the adoption of the constitutional amendments of 1912. Our Supreme Court has 
recently held in the case of the,City of Elyria vs. Roy F. Vandemark, Ohio Law 
Reporter for December 15, 1919, at page.379, as shown by the second and third 
paragraphs of the syllabus, as follows: 

"2. The constitution of the state having classified municipalities on 
a basis of population, the Legislature is without authority to make further 
classification · thereof for the purpose of legislation affecting municipal 
government. 

3. The provisions of section 4250 General Code, as amended 106 0. L. 
483, purporting to authorize the council in cities having a population of 
less than twenty thousand to merge the office of director of public safety 
with that of the director of public service, are in conflict with the pro­
visions of section 1, Article XVIII of the constitution of Ohio." 

The principles embodied in these two paragraphs of the syllabus would seem 
to have full application to said section 2421-1. It is true that the latter section does 
not relate to broad governmental functions nor to the organization of municipal 
government; and yet it does purport to confer upon certain cities power to take 
municipal action which is not granted to other cities, and in that sense is "legisla­
tion affecting municipal government." Therefore, it must be concluded that said 
section 2421-1 is unconstitutional as applied to cities. 

The same thing may not be said of it as applied to villages; for it has long 
been a rule of statutory construction in Ohio that "in construing statutes the rule 
is to enforce them so. far as they are constitutionally made, rejecting only those 
provisions which show an excess of authority by the enacting power." (Cincinnati 
vs. Bryson, 15 0. 625-645). See also Bowles vs. State, 37 0. S. 35. The form of 
section 2421-1 is hardly such as to lay it open to the objection that the unconstitu­
tional provisions in it are so interwoven with the other provisions as to be in­
separable, or to the further objection that the whole statute taken together war­
rants the belief that the legislature would not have passed the valid portions alone. 
For these reasons, then, and inasmuch as the legislature may constitutionally pro­
vide that all villages have the right to demand and receive a portion of the bridge 
fund, there is no reason for believing the statute unconstitutional so far as it 
concerns villages. 

ln conformity with the foregoing, the answer to your question is as follows: 
(1) County commissioners are by virtue of sections 2421 and 7557 under the 

duty of keeping in repair those necessary bridges within the cities of the state 
which are over streams and public canals on state and county roads, free turn­
pikes, improved roads, abandoned turnpikes and plank roads in common public 
use; and they are under a like duty as to similar bridges within those villages which 
do not demand and receive a portion of the bridge fund as authorized by section 
2421-1 (108 0. L. 259). If a village does demand and receive a portion of the 
bridge fund from the county, then the village is under the duty of maintaining 
such of the bridges mentioned as are wholly within the village. 

(2) Municipal corporations, both cities and villages, are under the duty of 
maintaining bridges on streets established by the city or village for the use and con­
venience of the municipality and not a part of a state road, county road, free 
turnpike, improved road, abandoned turnpike or plank road. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General . 

• 
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901. 

SCHOOLS-NEWLY CREATED. vn~LAGE INCLUDES WITHIN ITS LIM­
ITS SCHOOL PROPERTY WHICH WAS ORIGINALLY OWNED BY 
TOWNSHIP SCHOOL DISTRICT-TITLE REMAINS VESTED IN 
TOWNSHIP-HOW TRANSFER OF LEGAL TITLE MADE. 

When a newly created village includes within its corporate limits school prop­
erty which was originally owned by the township school district, the title to said 
property remains vested in the township district and may be transferred by war­
ranty deed at a time agreed upon by the several boards of education, the, village 
board of education entering into an agreement to reimburse the township for the 
payment of bonds issued for the erection of the school building, as a consideration 
for saia transfer. 

COLUMBUS, Omo, December 24, 1919. 

HoN. HOMER HARPER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm :-Acknowledgment is made of your communication of recent date 

in which you request my opinion as follows : 

"In 1915 the township of Willoughby, Lake county, built a school build­
ing and issued bonds therefor in the amount of $60,000, dated April 1. 

In 1916 the village of \Vickliffe, in said township was incorporated, 
and the territory included within the corporate limits of said village in­
cludes the land of said school house and said new building. 

No separation was had of school funds or schools until March, 1919, 
when the county commissioners, acting in pursuance of law, duly ap­
pointed a board of education which organized and took charge of the 
schools and school funds of said village. I believe that there was no dis­
agreement between the township (rural) board of education and the vil­
lage board; but the question of the school lands and new school house is 
not so easy of solution. 

The township board has not yet deeded the land, with the new build­
ing upon it, to the village board. The building is commodious and modern, 
and the land, some five acres, valuable and increasing in value. 

Twelve thousand dollars ($12,000) of the bonded indebtedness has 
been paid, leaving $48,000 and interest outstanding. 

Inasmuch as the village, when part of the township helped to pay for 
the land and the first payments on the building, and inasmuch as it was 
used by both township and village up to 1919, and inasmuch as the village 
now has the exclusive use of said building and land, I have suggested that 
the to~nship board deed the village board .all said school lands lying 
within the corporate limits of the village (including, of course, the parcel 
on which the building stands), and the village on its part assume the 
payment of the remaining indebtedness represented by the unpaid bonds. 
In view of all the facts, including the size of the respective duplicates, I 
think that this would be equitable. 

Cannot this be done, the township board executin·g a deed, and the 
village agreeing to levy, collect and pay to the township such an amount 
annually as will pay the bonds and interest as they become due?" 

From the statements in your letter, it is assumed that the board of education 
appointed by the commissioners for the village of Wickliffe in March, 1919, was 
appointed under the provisions of section 4710 G. C. The question of the disposi-
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tion of school property, especially real estate, brought about by the transfer of 
territory from one district to another, and the establishment of a new district, has 
been one difficult to solve. 

The recent enactment of section 4696 G. C. has solved the problem relative to 
transfers made by the county board of education. However, this has no application 
to a village district created in the manner the Wickliffe village school district was 
established. 

Section 4690 G. C. provides : 

"\Vhen territory is annexed to a city or village, such territory thereby 
becomes a part of the city or village school district, and the legal title to 
school property in such territory for school purpQses shall remain vested 
in the board of education of the school district from which. such territory 
was detached, until such time as may be agreed upon by the several boards 
Qf education when such property may be transferred by warranty deed." 

It will be observed that if the school building to which you refer, had been 
outside of the corporate limits of the village of Wickliffe when it was incorporated; 
and later included in territory "annexed" to said village, the above statute would 
apply. The questi,;:in then is, will the same mle apply to territory "detached" from 
the township district and placed within the corporate limits of a newly created 
village? 

An examination of the various statutes providing for the creation of new dis­
tricts and transfers of territory, etc., discloses the purpose in the mind of the legis­
lature to pnovide for the equitable adjustment of the property and financial rights 
among the districts and boards of education involved. 

In the case of Cist vs. State, ex rel. reported in 21 0. S. 339, the court said: 

"In considering questions arising under the school legislation of the 
state, such construction should be placed on the various enactments, and 
their several provisions, as will give harmony to the school system and se­
cure, as far as practicable, its equal benefits, and the reasonable facilities 
for their enjoyment, to every locality, without doing marked injustice to 
any." 

It cannot be argued that it was the intenti,on of the legislature to provide for 
the transfer of property when "annexed" to a village district and leave no remedy 
when the newly created village might include the same territory within its corporate 
limits. 

It is believed that section 4690, supra, referred to by analogy furnishes a rea­
sonable rule for a case such as the present one. 

Therefore, the title to said premises remains in the township board of educa­
tion, and may be transferred by warraniy deed at such time as may be agreed upon 
by the several boards of education, the village board agreeing to reimburse the 
township board for the payment of the bonds issued for the erection •of the new 
school building, as a consideration for said transfer. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://ATTORNEY-GENER.AL
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902. 

POOR RELIEF-DUTY OF TOWNSHIP TRUSTEES TO FURNISH SUCH 
RELIEF TO ·POOR IN CITY WITHIN TOWNSHIP WHEN THEY 
HAVE FUNDS BY REASON OF LEVIES MADE PRIOR TO TAKING 
EFFECT OF SECTION 3476, 108 0. L. 272-UNDER AMENDED ACf 
CITY REQUIRED TO LEVY AND FURNISH TEMPORARY RELIEF 
TO POOR OF CITY. 

1. / t is the duty of the township trnstees to furnish "outside" relief to the 
poor residing in a city within the township wlten they have Poor funds by reason 
of levies made prior to the taking effect of section 3476 G. C. as amended, 108 
0. L. 272. 

2. The act amending section 3476 G. C. u,as filed in the office of the secretary 
of state May 16, 1919, and did not beconze effective until ninety days thereafter. 
Under its provisions the city shall furnish all the temporary relief to be given to 
the poor residing_ in the city, and it is the duty of the city officials to provide· for 
same in making future levies. However, poor relief funds collected or in process 
of collection by the township shall be expended in accordance with the law in force 
at the time the levies were made. 

COLUMBUS, OHIO, December 24, 1919. 

HoN. Lwvo S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR :-Acknowledgment is made of the receipt of your letter of recent 
date, in which you request my opinion as follows: 

"The incorp,orated city of Coshocton is located in Tuscarawas town­
ship, in Coshocton county, and for a number of years the incorporated 
city has not made any levy for a poor fund, but the levy has been entirely 
made by the Tuscarawas township, and paid into the Tuscarawas town­
ship treasury, and the necessary relief for both the city and the township 
has been paid for out of the township treasury. At the present time there 
is about $1,400.00 in the poor fund, being the balance remaining from the 
collection of the 1918 year assessments, and the township has made the 
levy for the poor fund for the tax year •of 1919, while the city has made 
no levy for 1919, and therefore cannot collect any taxes for said purpose 
for the period of another year. 

We have in the city of' Coshocton quite a number •of families who are 
in great need of temporary relief, and as Sec. 3476 of the Ohio Laws, 
Vol. 108, page 272, provides that such cases are not city charges, and the 
board of trustees of said Tuscarawas township has refused to tender any 
aid to those who live within the ino0rporated limits, we desire an opinion 
from your office as to whether or not the board of trustees under the above 
section can lawfully use the township poor funds for poor relief within 
the incorporated city. · 

I might further add that at least 90% of the poor fund in the hands 
of the township treasul'er was paid by the tax payers of the incorporated 
city. 

In the event that you should be •of the opinion that the board of trus­
tees cannot use this money for relief purposes within the city, would an 
action lie as against the township to recover the city's portion of the poor 
tax thus oollected ?" 

https://1,400.00
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Section 3476 G. C., as amended in 108 0. L. 272, which pertains to your in­
quiry, reads as follows: 

''Subject to the conditions, prov1S1ons and limitations herein, the trus­
tees of each township or the proper officers of each city therein, respectively, 
shall afford at the expense of such township or municipal corporation public 
support or relief to all persons therein who are in condition requiring it. 
It is the intent of this act that t,ownships and cities shall furnish relief in 
their homes to all persons needing temporary or partial relief who are resi­
dents of the state, county and township or city as described in sections 
3477 and 3479. Relief to be granted by the county shall be given to those 
persons wh,o do not have the necessary residence requirements, and to those 
who are permanently disabled or have become paupers and to such other 
persons whose peculiar condition is such they cannot be satisfactorily cared 
for except at the county infirmary or under county contr>ol. \Vhen a city 
is located within one or more townships, such temporary relief shall be 
given only by the proper municipal officers, and in such cases the jurisdic­
tion of the township trustees shall be limited to persons who reside outside 
of such a city." 

Prior to the enactment of said amendment, the rule was that the trustees of 
the township under the provisions of said section were required to furnish relief 
to those whose residences and disabilities entitled them t•o such, regardless of 
whether they were residing in the township or within the limits of a city situated 
within the township, except in those cases wherein the confines of a city or village 
were co-extensive with the township. Ann. Rep. of Atty. Gen., 1911-1912, Vi>l I, 
p. 250; Opin. of Atty. Gen., 1917, Vol. I, p. 138. 

While ooncurrent powers are granted to both the city and township, enabling 
each to furnish "outside" relief under the provisions of said original section, not­
withstanding that the indigent entitled to relief reside within the city, it is con­
ceded that the duty finally devolved upon the township trustees. The said trustees 
are furnished ample means in other sections of the statutes whereby to levy and 
oo1lect taxes upon the entire township for such purposes, which has ever been con­
sidered in fixing their responsibility. However the amended section, as above 
quoted, in the last paragraph thereof definitely fixes the responsibility and juris­
diction of the township trustees and the city authorities respectively, in connection 
with temporary relief to be granted under said statute. 

The trustees of the township are limited bo territory outside of the city and 
the pr6per city officers shall furnish relief to those who reside within its corporate 
limits. The language used in said amendment,' "when a city is located within one 
or more townships", includes every city ·in the state except cities the confines of 
which are co-extensive with the township, in which case of course the proper city 
officials are charged with the furnishing of said relief. 

It must be kept in mind in the consideration of this question that the levies 
made by the trustees in the case at hand were made in accordance with the pro­
visions of law before the amendment to section 3476 G. C. became effective. This 
amendment was filed in the office of the secretary of state May 16, 1919, and be­
came effective ninety days thereafter. The law requires that· the levy f•or the poor 
relief and other purposes shall be made by the township trustees on or before the 
fifteenth day of May, annually. It therefore follows that the trustees in the case 
under consideration could not have contemplated the provisions !Of section 3476 G. C. 
as amended, nor could the city be charged with such notice. 

It is the view of this department that when taxes have been levied and col­
lected or are in the process of collection by the trustees of the township for a 
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given purpose as provided by law, it is the duty of said trustees to expend said 
funds in accordance with the provisions of law in force at the time said levies 
were made. Art. XII, Sec. 5 of the Constitution provides : 

"No tax shall be levied, except in pursuance of law; and every law 
imposing a tax, shall state, distinctly, the object of the same, to which only, 
it shall be applied." 

Construing the constitutional provision in connection with the present state­
ment -of facts, it seems clear that the poor funds under control of the township 
trustees should be expended in the manner provided by the law in force at the 
time said levies were made. 

Therefore you are advised that it is the duty of the trustees in the case you 
mention to grant relief to those legally entitled to the same, even though they reside 
in the city of Coshocton, s,o long as they have funds for said purposes, collected 
by reason of the levy made prior to the amendment to section 3476 becoming ef­
fective. 

It is believed that the construction given to Sec. 5 of Art. XII of the Consti­
tution by the -Supreme Court in th,e case of State ex rel. Grant vs. Sayre, 89 0. S. 
351, supports the view herein taken. 

Undoubtedly under the provisions of section 3476 as amended, it is the mani­
fest duty of city authorities, in making future levies, to provide for sufficient funds 
for all the temporary relief to be given to the poor within its corporate limits. On 
the other hand, the trustees in making their next levy may take into consideration 
the fact that the township will be relieved of furnishing, temporary relief to those 
who reside in the city. 

In view of the foregoing it is assumed that a reply to your second inquiry is 
unnecessary. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

903. 

APPROVAL, BOND ISSUE, CITY OF DEFIANCE, OHIO, IN THE SUM OF 
$180,000. 

Industrial Commissioa of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December 30, 1919. 

904. 

APPROVAL, BOND OF ELMER HILTY, FINDLAY, OHIO, DIVISION 
ENGINEER, STATE HIGHWAY DEPARTMENT, IN SUM OF $4,000-
THE AETNA CASUALTY AND SURETY COMPANY, SURETY. 

COLUMBUS, OHIO, December 30, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Sm :-1 am transmitting herewith bond of Elmer Hilty of Findlay, Ohio, 

in the sum of $4,000.00, covering the faithful performance of his duties as Division 
Engineer in the State Highway Department, wi~h the Aetna Casualty and Surety 
Company as surety. 

The bond, as you will note, has 'been approved by Hon. A. R. Taylor, State 
Highway G.:>mmissioner, as to amount> and surety. 

https://4,000.00
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I am approving it as to form, and in accordance with the provisions of section 
1183 G. C., I forward it to you for filing. 

I am sending copy of this opinion to the State Highway G.:,mmissioner. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

905. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD I11PROVDIENTS IN 
CUYAHOGA, HUROX AXD TRUMBULL COUXTIES. 

HoN. A. R. TAYLOR, State High·way Co111111issioner, Columbus, Ohio. 

COLUMBUS, Omo, December 30, 1919. 

906. 

APPROVAL, LEASES, CANAL LANDS IN DAYTON AND SUGAR GROVE 
-PROPERTY IN DEFIANCE, OHIO. 

COLUMBUS, Omo, December 30, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm :-I have your letter of December 19, 1919, in which you enclose the 

following leases, in triplicate, for my approval : 
Valuation. 

To Defiance Machine Works, Defiance, Ohio, part of lots 114 and 
115, as shown on original plat at Defiance, Ohio_____________ $6,250 00 

C. P. Harley, Defiance, Ohio, all of lot No. 113 except five feet 
off of the south side thereof, as shown on recorded plat 
of the city of Defiance-------------------------------------- 3,066 66 

Mary L. Kinsler, Dayton, Ohio, part of Old Mad River Feeder 
Canal, fronting 54 feet on Fifth street in the city of Dayton, 
and extending back 100 feeL_______________________________ 4,333 33 

Sugar Grove Store Company, Sugar Grove, Ohio, a portion of the 
abandoned Hocking Canal in Sugar Grove, Ohio____________ 500 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

907. 

APPROVAL, CONTRACT WITH L. G. FOLTZ AND SONS, OF COLUM­
BUS, OHIO, FOR COMPLETION OF TEACHERS' TRAINING SCHOOL 
BUILDING-CONTRACT WITH THE STEINLE CONSTRUCTION 
CO!vt:PANY, TERMINATED-SEE OPINION NO. 627, SEPTEMBER 
13, 1919. 

COLUMBUS, OHIO, December 31, 1919. 

Board of Trustees, Bowling Green State Normal College, Bowling Green, Ohio. 
GENTLEMEN :-On December 19, 1919, you submitted to me for my approval, 
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as per section 2319 G. C. (107 0. L. 455), a contract between your board and L. G. 
Foltz and Sons, of Columbus, Ohio, relative to the oonstruction and completion 
of the teachers 'training school building ( exclusive of plumbing and heating and 
ventilating systems) at the Bowling Green State Normal College. You have also 
submitted the bond oovering said contract. The amount payable to said contractor 
under said contract is $56,600. 

It is understood that the letting of such contract becomes necessary by reason 
of the fact that the employment of the original contractor, The Steinle Construc­
tion Company, was terminated, following the refusal, neglect and failure of said 
contractor to carry on the work. 

The certificate of the Industrial Commission of Ohio is now before me, to the 
effect that said contractor, L. G. Foltz and Sons, has complied with the act of 
February 26, 1913, knc,wn as the workmen's compensation law, in the matter of 
premium payment. 

Following the opinion of this department, No. 627, rendered to you on Sep­
tember 13, 1919, holding that the unexpended balance in the appropriation for the 
building in question (106 0. L. 739, 814) was not available to discharge liabilities 
arising under the contemplated new contract, your board made application, under 
section 2313 G. C., to the state emergency board, and received from that body 
authority to expend, for the purpose stated in the contract hereinabove mentioned, 
the sum of $56,600, which is the amount payable under the Foltz contract. 

I have before me the certificate of the auditor of state, that there are funds 
in the emergency appropriation heretofore made for the purpose set forth in said 
contract, sufficient to cover the amount payable thereunder. 

Being satisfied that said contract and bond are according to law, I am this day 
certifying my approval thereon. 

I have this day filed with the auditor of state the contract, bond and all other 
papers submitted to me relative to the improvement above stated. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

908. 

APPROVAL, LEASE OF OHIO CANAL LANDS IN CITY OF AKRON, OHIO, 
TO THE HIPPODROME ARCADE COMPANY. 

CoLUMBCS, OHIO, December 31, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm :-I am in receipt of your letter of December 30, 1919, enclosing for 

my approval lease in triplicate form to the Hippodrome Arcade Company, of Akron, 
Ohio, co'vering Ohio canal property in the city of Akron. 

I note that the rental is arranged on a sliding scale, and is based upon a 
valuation of $48,888.89. 

·while, as I have heretofore advised you, it is, to say the least, doubtful whether 
the statutes permit of the arrangement of rentals on a sliding scale, I note that 
·the lease above mentioned is being entered into as the result of the cancellation of a 
previous lease, and that such previous lease was approved by the then Attorney-
General with the rental stipulated as payable on a ·sliding scale. · 

Under the circumstances, I am approving the lease and returning it with such 
approval endorsed thereon. ' 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://48,888.89



