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1919 Op. Att'y Gen. No. 19-510 was overruled by
1987 Op. Att'y Gen. No. 87-070.

1919 Op. Att'y Gen. No. 19-045 was overruled in
part by 1981 Op. Att'y Gen. No. 81-011.
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1
STATE MEDICAL BOARD—AUTHORITY TO INVESTIGATE PROFIT-

EERING OF PHYSICIANS FOR SERVICES DURING INFLUENZA
EPIDEMIC. .

In re—Question of authority of the State Medical Board to tnvestigate alleged
profiteering practice of physicians for services during the influenza epidemic, con-
struing sections 1262 et seq., of the General Code.

HELD: That the State Medical Board has no authority in law to conduct an

investigation of such charges.
CoLuMpus, OHIo, January 18, 1919,

The State Medical Board, Dr. H. M. PLATTER, Secretary, Columbus, Ohio.
GENTLEMEN :—You request my opinion as follows:

“The State Medical Board, at its meeting on January 7, in response to
a request from the Cleveland Academy of Medicine, voted to hold a special
meeting in the city of Cleveland to investigate the question of profiteering
practice—overcharge of physicians for services during the epidemic of in-
fluenza, meeting to be held January 21.

“It was the intention of the State Medical Board to conduct the inves-
igation and submit a report.

“Is the State Medical Board under present statutes empowered to make
such investigation ?”

Consideration of the present State Medical Board act, former simliar acts and
decisions thereunder, convinces me that the original legislative purpose did not
include regulation of physicians and surgeons after they were granted certificates
1o practice.

The act of 1858 was entitled an act “to protect the citizens of Ohio from em-
piricism,” etc., (65 O. L., 146).

The later enactments, significantly entitled acts “to regulate the practice of
medicine,” etc., have enlarged the scope and powers of the State Medical Board, al-
though at present no specific enumeration of its powers are made.

However, the Supreme Court of Ohio has defined its purpose and duties gen-
erally as follows:

“To prevent those from engaging in the practice of that profession who,
from lack of proper knowledge or want of moral rectitude, are unfit to be
entrusted with its important and responsible duties.”

“The powers of the board bear a close analogy to those of boards of
school examiners, who are authorized to grant certificates to teach in the
public schools to applicants who are found, on examination, to possess the
necessary qualifications and furnish satisfactory evidence of good moral
character; and to revoke any certificate granted, for intemperance, im-
moral conduct, or other good cause.”

France vs. State, 57 O. S., p. 19.

Section 1275 of the General Code gives the State Medical Board ample power
to refuse licenses to persons guilty of such misconduct as therein defined, and also
provides for revocation of licenses previously granted, for like causes.
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Section 1275-1, General Code, provides for investigation of such matters “which
the board has authority to investigate” without specifically defining those matters.
and outlines the procedure therefor; provides for taking depositions, appeal, etc.

Considering the purpose of the act, as gathered from its present provisions, its
antecedent legislation and the construction which the courts have placed on it, I
am of the opinion that the investigation referred to in section 1275, General Code,
relates to matters of individual cases, either on applications for admission or on
charges of misconduct after admission to practice, and do not warrant or author-
ize other and more general investigations.

I have also considered the suggestion made by you in personal conference, viz.:
that such profiteering may be construed as “grossly unprofessional or dishonest con-
duct.” This position is .untenable, as the statute itself defines the above quoted
term in such manner as to plainly exclude the alleged profiteering.

This opinion is given with the understanding that your inquiry contemplates a
general investigation and that you are not referring to or inquiring about hearings
on specific charges filed against individual physicians or surgeons.

Answering your question specifically, I am, therefore, of the opinion that the
State Medical Board is without authority in law to conduct the examination re-
ferred to in your inquiry.

Very truly yours,
Joun G. Prick,
Attorney-General.

TAXES AND TAXATION—WHEN TAXPAYER NOT SUBJECT TO PEN-
ALTY—COUNTY TREASURER NOT FURNISHED WITH DUPLICATE.

A taxpaver may not be subjected to the payment of a penalty, where the treas-
urer can not accept taxes because he has not been furnished with the duplicate.

L]

CoLvmBus, OHio, January 18, 1919.

Hox. Rocer D. Hay, Prosecuting Attorney, Defiance Ohio.
My Dear Sir:—You have submitted the question as to whether or not, when
a county treasurer has not been furnished the tax duplicate and can not accept
taxes for that reason, property owners may be subjected to a penalty for failing to
pay their taxes at the time fixed by law. I answer this question in the negative.
The proposition has been well established that before any taxpayer can be held

to bhe delinquent and subjected to a penalty, he must have had an opportunity to
have paid his taxes.

See Wheeling & Lake Erie Co., vs. Stewart, 13 O. C. C. 359.
Cooley on Taxation, p. 901.
Very truly yours,
JorN G. Prick,
Attorney-General,
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3.

PROSECUTING ATTORNEY—DUTIES IN REGARD TO ENFORCEMENT
OF GAME LAWS—NO ADDITIONAL COMPENSATION.

It is the duty of prosecuting attorneys, upon proper request made and under the
direction of the Attorney-Gencral, to institute and prosecute, in justice court and
elsewhere, all necessary actions for the enforceinent of the gaine laws of Ohio; and
for discharging such duties e prosecuting attorney is not entitled to demand or
receive any compensation in addition to the salary fixed by law.

Corvasrs, Onio, January 18, 1919,

Hox. R. A. Kerg, Prosecuting Attorney, Troy, Ohio.
Dear Sir:—I have your letter of January 10, in which you say, in part:

“On several occasions request has come that I should care for cases
brought before justices of the peace to enforce the provisions of the game
laws. I find no provision of the statute imposing that duty on the prose-
cuting attorneys, but a few days since communicated with the department
of agriculture, asking if an allowance could be made.”

In particular, you call attention to section 1460 G. C. (107 O. L. 490), which
reads in part as follows:

“Sec. 1460. All fines, penalties and forfeitures arising from prosecu-
tions, convictions, confiscations, or otherwise under this act, unless other-
wise directed by the secrctary of agriculturc shall be paid by the officer by
whom the fine is collected to the secretary of agriculture and by him paid
into the state treasury to the credit of a fund which shall be appropriated
biennially for the use of the secretary of agriculture. * * 7
You raise the question whether, under the authority of said section, the hoard

of agriculture could cause an allowance to bec made prosecuting attorneys for serv-
ices performed by the latter in connection with prosecutions hefore justices of the
peace under the game laws, said allowance to be paid out of fines, penalties and
forfeitures resulting from such prosecutions and to be received and retained by
«aid prosecuting attorneys in addition to their regular salaries fixed by law. By
“game laws” is meant, of course, laws pertaining to the protection, preservation
and propagation of song and insectivorous birds, game birds, game animals and
fish within the state and in and upon the waters thereof.

Section 2916 G. C. directs the prosecuiing attorney to prosecute on bechalf of
the state all complaints, suits and controversies in which the state is a party, and
such other suits,. matters and controversics as he is directed by law to prosecute
within or without the county, in the probate court, common pleas court and court
of appeals. That he is under no legal duty to appear for the state in criminal cases
tried before other and inferior tribunals was held in Gilliam vs. State, 7 O. N, P.
(N. S.) 484. See also Railroad Co. vs. Lee, 37 O. S. 479, 480.

However, since section 2916 G. C. was passed and since the cases above cited
were decided, the legislature has made great changes in the game laws. I call your
attention particularly to two sections, to-wit, sections 1106 and 1390 G. C., which
read as follows:

“Sec. 1106. (107 O. L. 465). Upon the request of the secretary of
agriculture, the attorney-general, or under his direction, the prosecuting
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attorney of any county, shall aid in any investigation, hearing or trial had
under the laws which the board of agriculture or the secretary is required
to administer, and shall institute and prosecute all necessary actions or
proceedings for the enforcement of such laws, and for the punishment of
all violations thereof, arising within the county in which he was elected.”

“Sec. 1390. (107 O. L. 486). The secretary of agriculture shall have
authority and control in all matters pertaining to the protection, preserva-
tion and propagation of song and insectivorous birds, game birds, game
animals and fish within the state and in and upon the waters thereof. He
shall enforce by proper legal action or proceeding the laws of the state for
the protection, preservation and propagation of such birds, animals and
fish; shall establish fish hatcheries and propagate fish therein or in any
other manner for the waters of the state, and, so far as funds are provided
therefor, shall adopt and carry into effect such measures as he deems
necessary in the performance of his duties.”

From the foregoing statutes it clearly appears that, upon proper request made,
it is the duty of the attorney-general, and under his direction likewise the duty of
the prosecuting attorney of any county, to aid in the investigation, hearing or
trial of prosecutions based on the game laws of Ohio; and to institute all neces-
sary actions or proceedings for the enforcement of such laws.

It is true that section 1106, supra, does not specifically mention the court of the
justice of peace, nor any other court, as the tribunal in which the attorney-zeneral
or prosecuting attorney shall appear to enforce the laws therein mentioned. In
view of the fact, however, that section 1464 G. C. gives a justice of the peace,
mayor or police judge, final jurisdiction within his county in a prosecution for a
violation of any provision of the laws relating to the protection, preservation or
propagation of birds, fish and game, it would seem that those tribunals would
naturally be the place where the attorney-general and prosecuting attorney could
best perform the duties which said section 1106 G. C. requires them to perform.
I am therefore of the opinion that it is the duty of the prosecuting attorney, when
so directed by the attorney-general, to conduct, in the court of a justice of peace,
and elsewhere, all necessary actions or proceedings to enforce the laws hereinabove
mentioned.

It being established that it is the duty of prosecuting attorneys to aid in the
enforcement of the game laws, as above stated, the next question is whether there
is any authority in law for the payment to prosecuting attorneys of special com-
pensation for such services. By “special compensation” is meant compensation in
addition to the regular salary of the prosecuting attorney fixed by law.

Section 3003 G. C. prescribes the annual salary of the prosecuting attorney.
The last sentence of that section provides:

“Such salary shall be paid in equal monthly installments, from the gen-
eral fund, and shall be in full payment for all services required by law to
be rendered in an official capacity on behalf of the county or its officers,
whether in criminal or civil matters.”

This section, it will be observed, is silent upon the question of the prosecuting
attorney’s right to demand and receive compensation for services performed by him
on behalf of state departments or state officers. Is such silence to be taken as a
recognition by the legislature of such a right? I think not.

The rule is now well settled that where the salary of a county officer is fixed
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by law, no additional compensation can be paid for the performance by him of
official duties, unless the intention of the legislature to authorize such additional
compensation is clearly evident. Mere silence does not argue such intention.

In the case of State ex rel. Enos vs. Stone, et al, 92 O. S. 63, 65, Wanamaker,
J., referring to what is now section 2977 G. C,, said:

“This section, as well as the sections following, clearly indicates the
settled purpose and fixed policy of the state to pay county officials a fixed
lump sum, no matter what additional duties may be imposed on them from
time to time, unless there is a clear purpose to add further compensation
for such further duties.”

See also Chapter XX of Throop on public officers, particularly section 478,
where it is said:

“* * * that where a compensation is thus given, whether by salary,
or by fees, or by commissions or otherwise, it is in full of all his official
services; and he is not entitled to demand or receive any additional com-
pensation from the public or from an individual, for any service within
the line of his official duty; although his duties have been increased, or
entirely new duties have been added since he assumed office * * *”

Specifically answering your question, I am of the opinion that it is the duty
of prosecuting attorneys, upon proper request made and under the direction of
the attorney-general, to institute and prosecute, in justice court and elsewhere, all
necessary actions or proceedings for the enforcement of the laws of the state per-
taining to the protection, preservation and propagation of song and insectivorous
birds, game birds, game animals and fish within the state and in and upon the
waters thereof; and further that for discharging such duties a prosecuting attor-
ney is not legally entitled to demand or receive any compensation in addition to the
salary fixed by law.

Very truly yours,
Joan G. Prick,
Attorney-General.

4.

STATE TREASURY—TRANSFER OF MONEY FROM SPECIAL FUND TO
ANOTHER SPECIAL FUND OR GENERAL REVENUE FUND UNAU-
THORIZED BY JOINT RESOLUTION OF GENERAL ASSEMBLY—
TRANSFER BY A LAW.

Authority to transfer money from a special fund provided by law in the state
treasury to another special fund or to the general revenue fund cannot be con-
ferred by joint resolution.

Such transfer may be authorized by a law, excepting possibly in the case of
proceeds of a special tax, as to which Query.

CoruMmsus, Oxio, January 18, 1919,

Hon. W. T. DoNaLpsoN, Budget Commissioner, Columbus, Ohio.
Dear Sir:—You have requested my opinion upon the following question:

“Can money be transferred from a special fund provided by law in
the state treasury to another special fund or to the general revenue fund



10 OPINIONS

by a joint resolution of the two houses of the General Assembly, or must
such transfer be authorized in an act?”

The special funds in the state treasury owe their existence to laws. Such laws
cither specify the purposes to which only the moneys in the special fund shall be
applied, or authorize designated state officers or departments to apply them to
such particular objects as such officer or department may select, within the scope
of some general activity. Typical statutes of these kinds are sections 1094, 1221
and 1261-61 of the General Code. There are, of course, several other sections bhe-
sides those mentioned.

To take money from one fund and place it in another would be to violate such
statute pro tanfo. Therefore such a result could only be accomplished through
the medium of a legislative act of sufficient dignity to repeal or suspend the opera-
tion of such statutes to the extent necessarily involved. Inasmuch as a joint reso-
lution is not a law, since it is not subject to the approval of the governor nor to
the exercise of the reserved power of the people to order a referendum, it is mani-
fest that such a joint resolution cannot be efficacious to authorize such a transfer.

In connection with your request I feel bound to refer to Article XII, section 5
of the constitution, which provides, in part, that—

“Every law imposing a tax, shall state, distinctly, the object of the
same, to which only, it shall be applied.”

If the special fund from which the transfer inquired about in your letter is to
be made is one created by taxation, this section would seem to preclude its use for
any other special purpose, so long at least as the purpose for which it was created
remains as one of the enterprises of the state government. I do not desire, how-
ever, to pasg finally upon this point, inasmuch as I am not advised as to whether
or not it is desired to transfer any of the proceeds of taxation.

My conclusion is that the transfer about which you inquire can be authorized,
if at all, only by law.

Very truly yours,
Joun G. Pricg,
Attorney-General.

5.

APPROVAL OF BONDS OF DEFIANCE CITY SCHOOL DISTRICT IN THE
AMOUNT OF $30,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, OnI0, January, 21, 1919.
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6.
ROADS AND HIGHWAYS—APPROVAL OF FINAL RESOLUTIONS FOR
ROAD IMPROVEMENTS IN ASHTABULA, COLUMBIANA, HIGH-
LAND, MIAMI AND MONROE COUNTIES.

Hox. Cuixton Cowex, State Highway Commissioner, Columbus, Olio.

CoLuasus, Onro, January, 21, 1919,

”
4.

ARTICLES OF INCORPORATION OF THE GUARDIAN CASUALTY COM-
PAXY OF CLEVELAND, OHIO, APPROVED.

CoruMmsus, OsHIo, January, 21, 1919.

Hox. WiLLiam D. Furrox, Secretary of State, Columbus, Ohio.

Dear Sr:—The articles of incorporation of The Guardian Casualty Company,
of Cleveland, Ohio, which you submitted to me today for examination and certif-
ication under section 9512 G. C. are found by me to be in accordance with the
provisions of Chap. I, of Sub.-Div. 11, Div. III, Title IX of the General Code, and
not inconsistent with the constitution and laws of this state and of the United
States.

I herewith return the articles to you with my certificate endorsed thereon.

Respectfully,
Joux G. Prick,
Attorney-General.

SYNOPSIS FOR REFERENDUM OF PROHIBITION AMENDMENT
APPROVED.

CoLumsrs, Ouio, January 24, 1919.

\r. L. H. Gigsox, Mgr.,, The Ohio Home Rule Association, 908 Huntington Bank
Bldg.. Columbus, Ohio.
DeAar Sir:—You have submitted to me under date of January 17 for my
certificate a synopsis to be embodied in a referendum petition, said synopsis in
words and figures being as follows:

“Senate joint resolution No. 4 adopted by the General Assembly of
Ohio on January 7, 1919, is the action of the General Assembly ratifying an
amendment to the Constitution of the United States of .America proposed
by the Sixty-Fifth Congress. Said amendment provides that after one
year from its ratification the manufacture, sale, or transportation of intoxi-
cating liquors within, the importation thereof into, or the exportation
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thereof from the United States and all territory subject to the jurisdiction
thereof for beverage purposes is prohibited.”

I, John G. Price, Attorney General of the State of Ohio, do hereby certify
that the foregoing synopsis is a truthful statement regarding the purpose and con-
tents of said Senate Joint Resolution No. 4.

Respectfully,
Jorn G. Pricg,
Attorney-General.

9.

APPROVAL OF BONDS OF CITY OF NEWARK IN THE AMOUNT OF
$30,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, OHIo, January 25, 1919,

10.

APPROVAL OF BONDS OF THE CITY OF NEWARK IN THE AMOUNT
: OF $15,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

CoruMmsus, OHI0, January 25, 1919,

11

STATE MEDICAL BOARD—REMOVAL OF TONSILS BY USE OF KNIFE
OR SURGICAL INSTRUMENT —WHAT CONSTITUTES MAJOR
SURGERY.

1. Removal of tonsils by use of knife or other surgical instrument for their
amputation constitutes major surgery as defined in section 1288 G. C. (107 O. L.,
152).

2. The granting of a license to practice medicine to a physician, under which
he established a practice, prior to the enactinent of new regulatory statutes, impos-
ing reasonable additional conditions upon the right to practice medicine, conferred
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no vested right on such licensee which will exemnpt hint from the operation of such
later statutes.

(State vs. Gravett, 65 O. S., 289).

Corumsus, OHIo0, January 25, 1919,

Dr. H. M. PLATTER, Secretary State Medical Board, Colusmbus, Ohio.
Dear Sr:—You request my opinion as follows:

“I am directed by the State Medical Board to submit to you for an
opinion the following case:

“N. A. U, of ——————, Ohio, received a certificate from the State
Medical Board to practice osteopathy under date of July 5, 1916. Some
time since, complaint was received at this office to the effect that Mr, U.
was engaged in the practice of major surgery, in that he was operating for
the removal of tonsils.

“Mr. U. appeared before the State Medical Board at its meeting on
January 7, 1919, and claimed that his certificate issued to him prior to the
definition of major surgery in the amendment to the osteopathic act passed
on March 21, 1917, entitled him to such practice for the reason that prior
to such definition, tonsillectomy was regarded, as shown by medical text
books, as a minor surgical operation.

“The State Medical Board desires your opinion—

“First—Is the removal of tonsils major surgery as defined by the
osteopathic amendment?

“Second—Does the fact that Mr. U. obtained his certificate before the
date of this amendment, entitle him to perform such operations?”

Considering your questions in the order in which they are stated:

From the language used in your letter, and from personal conferences with
you, for the purposes of this opinion, I am considering the removal of tonsils by
use of a knife or other surgical instrument for the amputation of tonsils, and any
other operative procedure is not here considered,

“Major surgery” since March 21, 1917, has been defined as

“All operative procedures requiring the use of the knife or other
surgical instruments for the opening of any natural cavity of the body or
the amputation of any member or part of the body.”

(107 O. L, 152).

From this comprehensive definition, I am of the opinion that the removal of
tonsils in the manner above referred to now constitutes major surgery.

The second question challenges the general power of the state to regulate the
practice of medicine and involves its power to change its regulations relative
thercto, and thereby impose new conditions on previously licensed and established
practitioners. The facts stated are:

1. Mr. U. was duly licensed to practice osteopathy July 5, 1916.

2. A license to practice osteopathy confers no privilege to perform
major surgical operations.

3. At the time Mr. U.’s license was granted and until March 21, 1917,
the removal of tonsils did not constitute major surgery. (For the purpose
of this opinion, as suggested by you in personal conference, it is conceded
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that prior to the amendment of March 21, 1917, the medical text books
did not regard tonsillectomy as major surgery, as claimed by Mr. U.)

4. On March 31, 1917, the legislature so defined major surgery as to
include the removal of tonsils by the use of a knife or other surgical
instruments in their amputation.

5. Under the limitations of the osteopathic license and the statutory
definition enacted in 1917, an osteopath is not now privileged to remove the
tonsils in the manner above stated.

From these facts, and the pertinent provisions of law relating thereto, it is
clear that Mr. U. would have no privilege to practice tonsillectomy unless it be by
reason of his having received his certificate at a time when such certificate carried

with it the privilege of practicing tonsillectomy.

In other words, his present claim to the rights to practice tonsillectomy may be
said to depend on the proposition that the granting to him of a license, at a time
when such practice of tonsillectomy was permitted, conferred upon him a vested

right which the legislature may not afterwards take from him.

An examination of the authorities bearing upon the powers of the state in such

matters, and the so-called right to practice medicine, shows:

“From remote times the practice of medicine has been regulated by
law, to a greater or less extent.” '

Culbertson, Medical Jurisprudence, p. 18.
Citing: Rose vs. College of Physicians, 3 Salk., 17; 6 Mod., 4.

“The state has a right to determine under what conditions and under
what circumstances its citizens shall be entitled to practice medicine.”

American Digest, Century edition. volume 39, p. 918.

People vs. Fulda, 52 Hun.,;'65; 45 N. Y. Supp., 945.

“ % % and fully sustains the power of the states, under the national
constitution, to make and enforce, for the protection of their people, all
reasonable regulations and conditions calculated to insure proper qualifica-

tions of those who would engage in the practice of medicine,” etc.

France vs. State, 57 O. S., 24.

From these and other authorities it is quite clear that the state has ample

power to regulate the practice of medicine.

The right to practice medicine, considered as a right, has also received the

attention of many courts.

While the practice of medicine is often spoken of as a right, it is not,
strictly speaking, a right, but a mere privilege upon the exercise of which
the state may impose conditions such as it deems advisable.”

State vs. Edmunds, 127 Ta. (4th branch of syllahus) 333; 101 N. W, 431.
As to the right or power of the state to impose new conditions:

“The same reasons which control in imposing conditions, upon com-
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pliance with which the physician is allowed to practice in the first in-
stance, may call for further conditions as new modes of treating disease
are discovered or a more thorough acquaimance is obtained of the remedial
properties of vegetable and mineral substances, or a more accurate knowl-

edge is acquired of the human system and of the agencies by which it is
affected.”

Dent vs. State of West Virginia, 129 U. S, 0620,

This has been regarded as one of the leading cases on this subject and has
been followed and approved in a later case also decided by the United States
Supreme Court in Hawker vs. People, of New York, 107 U. S., 1002

It is also stated as a general proposition that the state may take into account the
advance of medical science, new and changing conditions and impose new condi-
tions upon the practice of medicine. 30 Cyc., 1548.

The Supreme Court of Ohio has also held:

“One who has an established practice in the healing of diseases may be
required to conform to such reasonable standard respecting qualification

therefor as the General Assembly may prescribe, having in view the pub-
lic health and welfare.”

State vs. Gravett, 65 O. S., 289 (2d branch of syllabus).

Also:

“In the enactment of legislation of this character, the General As-
sembly may take account of the advance of learning and provide for the
public health and safety by such reasonable and proper mcasures as in-
creased knowledge may suggest; and to make such legislation effective,
one having an established practice, and one contemplating practicing, may be
required to conform to the same standard of qualification. This conclu-
sion seems to be justiied by the considerations involved, as it is by the

authority of the State vs. Gardner, supra, and Dent vs. West Virginia,
129 U. S, 114.”

State vs. Gravett, 65 O. S., 309 (of opinion).

These and other authorities which I have examined lead me to the conclusion
that the fact that Mr. U. obtained his certificate before the date of this amendment
(107 O. L., 152) does not entitle him to perform such operations.

Respectfully
JorN G. Prick,
Aitorney-General.
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SLAUGHTERED ANIMALS—NO AUTHORITY TO PAY INTEREST OXN
SAID CLAIMS—HOW INTEREST MAY BE AUTHORIZED.

1. The payment of interest on claims for aniinals slaughtered under section
1114 G. C,, is not authorized under sections 1115 et seq. G. C.

2. The legisiature, by a two-thirds vote thereof, may authorize payment of
such interest, under section 29, Article 11, of the Constitution of Ohio.

Corumsus, Onro, January 26, 1919.
Hown. C. W. King, Chatrman Finance Committee, Columbus, Ohio.
In re: House bill, interest on damages, destruction of animals.
Your letter to me dated January 15, 1919, is as follows:

“Please find enclosed copy of bill which was introduced in the 82d
General Assembly, and which was not allowed on account of being intro-
duced with the sundries bill. In this bill is the contention of the finance
committee as to whether they would be allowed to pay interest on same.
Please give us your opinion at as early a date as possible.”

While the exact question on which you desire my opinion does not seem to be
clearly indicated in your letter, I learn from personal conference with you and
another member of the committee that the question on which you desire my opinion
is whether allowance may be made of interest on the schedule of claims referred
to in your letter, the claims referred to being claims for the value of animals
slaughtered under authority of section 1114 G. C. As I understand you, the only
question which you raise in this matter is, whether interest may be included in
allowing the claims as stated in the schedule referred to.

Section 1114 G. C. provides for the killing, disposition and appraisement of
animals having an infectious malady.

Section 1115 G. C. establishes the basis of appraisement of and compensation
for animals killed under authority of section 1114 G. C.

Section 1116 G. C, more particularly referring to the manner of payment of
claims for such compensation, is as follows:

“All claims of owners of animals killed under the provisions of this
act, as fixed by the appraisers or as fixed upon review by the board of
agriculture as herein provided shall be paid immediotely from funds ap- -
propriated by the General Assembly for that purpose.”

The purpose of the act, as stated in the first part of section 1114 G. C,, is to
prevent )

“the spread of any dangerously contagious or infectious disease among the
live stock of the state.”

It has also been held in similar legislation that the expenditure of the public
funds for the payment of private claims or expenses incidental thereto, must be
expressly authorized before the same may be done legally.
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It would appear to Le the legislative intention that as soon as claims of animals
killed under this act are finally ascertained the same should be paid immediately.

1 note in your letter the statcment that the claims were not allowed by the 82d
General Assembly on account of being included in the sundries bill. However,
that docs not change tize fact that the claim, under authority of section 1114, and
when duly certilled, was an obligation against the state at that time.

It might be claimed that the individuals listed on the schedule which you en-
close having presented and had their claims duly allowed, were entitled to interest
upon cquitable considerations or undcr tlie general statute providing that all cred-
itors shall be entitled to receive interest on all moncy after the same shall become
due, etc. This statute, however, in a claim against the state for interest, was before
our Supremc Court in Ohio ex rel vs. Board of Public Works, 36 O. S., 409, where
the court held:

“In the absence of a statute requiring it, or a promise to pay it, inter-
est cannot be adjudged against the state for delay in the payment of money.”
(4th branch of syllabus)

“It is also insisted by the defendants, that the claim of relators, being
one against the state, interest thereon cannot be allowed.

“On the other hand, it is claimed that the relators are within the terms
and meaning of the statutc which provides “That all creditors shall be en-
titled to receive interest on all money after the same shall become due,
either on bond, bill, promisory note, or other instrument of writing, or
contract for money or property.” That the words of this statute are broad
enough to embrace the claim of relators is not disputed; but it is con-
tended that the state is not embraced within the general words of a statute,
and can be held to be within the purview of a statute only when so de-
clared expressly or by necessary implication.

“The doctrine seems to be, that a sovereign state, which can make and
unmake laws, in prescribing general laws intends thereby to regulate the
conduct of subjects only, and not its own conduct.”

“In view of these principles, we must hold that the state, as a debtor, is
not within the purview of the statute above quoted, and cannot be ad-
judged to pay interest upon any claim against her in the absence of a
prémise, expressed or implied, to do so; and it is not claimed that any such
promise has been made to relators. Attorney General vs. Cape Fear Navi-
gation Co., 2 Ired, Eq. 444; Auditorial Board vs. Arles, 15 Texas, 72; State
vs. Thompson, 5 English, (Ark.) 61; 9 Opinions of Attorney General, 57.”

Section 29 of Article IT of the Constitution of Ohio is pertinent:

“No extra compensation shall be made to any officer, public agent, or
contractor, after the service shall have been rendered, or the contract en-
tered into; nor shall any wioney be paid, on any, claim, the subject matter
of which shall not have been provided for by pre-existing law, unless such
compensation, or claim, be allowed by two-thirds of the members elected
to each branch of the General Assembly.”

The Supreme Court in Fordyce vs. Godman, auditor of state, 20 O. S, p. 14, in
construing this constitutional provision, and a statute similar in principle to that
contemplated here, says:

“The language of the latter part of the section of the constitution
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which we have quoted seems to be plain and explicit; leaving little room
for interpretation or construction. Tt clearly prohibits the payment of any
money ‘on any claim, the subject matter of which shall not have been pro-
vided for by pre-existing law, unless,’ etc. \We see no reason for inter-
preting this language in any other sense than that which lies upon the
surface, and which the terms used naturally import. In such a sense we
may assume that it was understood by the body of the people, through
whose votes it became a part of the constitution.”

Considered, then, as a claim, the subject matter of which has been provided
for by pre-existing law, viz., section 1114 G. C,, and the payment of which may be
legally provided for by an appropriating statute similar to the act of 1915 (106 O.
L., 466), my opinion is that the payment of these claims for interest is not author-
ized by said section and cannot now be acknowledged as an obligation against the
state upon that theory, and that is the theory of the proposed legislation as ex-
plained to me in the personal conferences above referred to.

However, by appropriate legislation concurred in by a majority of not less
than two-thirds of the members of each branch of the General Assembly, these
claims may be legally acknowledged as valid obligations against the state and
the constitutional requirement may thus be fulfilled.

My opinion, therefore, is that upon this theory, and in this manner, the Gen-
eral Assembly may legally provide for the payvments of interest on these claims.

Respectfully
Jou~ G. Pricg,
Attorney-General.

13.
APPROVAL OF FINAL RESOLUTION FOR IMPROVEMEXNT OF ROAD
TN AUGLAIZE COUNTY.

How. Cuixtox Cowex, State Highway Cominissioner, Columbus, Ohio. ?

Corumpurs, Onro, January 27, 1919,

14.

INSURANCE—DISAPPROVAL OF ARTICLES OF INCORPORATION OF
HOBART INSURANCE COMPANY—A MUTUAL PROTECTIVE ASSO-
CIATION.

1. The articles of incorporation of a mutual protective association organized
under authority of section 9593 et seq. General Code, must disclose that all of the
incorporators possess the qualifications prescribed by those sections, viz.: that they
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are “persons of lawful age,” and arc “residents of this state, or an adjoining state
and owning insurable property in this state”

2. The articles of incorporation of a mutual protective association orgenized
under authority of sections 9593 et seq. General Code, umust specify the kinds of
property proposed to be insured with a reasonable degrec of certainty and definite-
iess. A statement in the articles that the properiy to be insured shall be roperty
itot classed as extra hazardous, is too gencral and indefinite tn wmeaning.

3. The articles of incorporation of a wmutual protective association organ-
ised under authority of sections 9393 ¢t seq. General Code utust, by appropriate
lainguage, limit or confine the property to be insured to insurable property “in this
state.”

4. When the incorporation of a company and the couteils of its articles of
tncorporation, such as a mutnal protective association, are specially provided for
by law, a statcment in the articles that the company is formed under the gencral cor-
horation laws of the state, is crroncous and wmisleading. The reference if any
should be to the special provisions which authorise the incorporation.

5. The names of the incorporators of a corporation organized under the laws
of Olio, should appear in the notarial certificate of acknowledgment as they are
subscribed to the articles of incorporation.

Corvmsers, Onro, January 27, 1919

Hox. WiLLiam D. Furton, Secretary of State, Columbus, Ohio.

Dear Sir:—Your letter of January 13, 1919, with which you enclosed the pro-
posed articles of incorporation of Hobart Insurance Company for approval by me,
was duly received.

Omitting the signatures of the incorporators and the notarial acknowledgments
and clerks’ certificates, the proposed articles read as follows:

“THESE ARTICLES OF INCORPORATION OF HOBART IN-
SURANCE COMPANY

Witnesseth, That we, the undersigned, all of whom are citizens of the
State of Ohio, desiring to form a corporation, not for profit, under the gen-
eral corporation laws of said state, do hereby certify:

First. The name of said corporation shall he HOBART INSUR-
ANCE COMPANY.

Second. Said corporation is to be located at Fremont, in Sandusky
county, Ohio, and its principal business there transacted.

Third. Said corporation is formed for the purpose of enabling its
members to insure each other against loss or damage by fire or lightning,
cyclones, tornadoes or wind storms, hail storms and explosions from gas,
and to enforce any contract, not inconsistent with the insurance laws of
Ohio, which may be by them entered into, by which those entering therein
shall agree to be specifically assessed for incidental purposes, and for the
payment of losses, which may occur to its members. Its territory for in-
surance shall be the State of Ohio, and the property that may be insured
by this company shall be property not classed as éxtra hazardous.

In Witness Whereof, We have hereunto set our hands, this 26th of
December, 1918.”

The proposed articles disclose the intention of the incorporators to organize a
mutual protective association under sections 9593 et seq. G. C.
Section 9593 G. C. (107 O, T.. 696) provides. among other things, that
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“Any number of persons of lawful age, not less than ten in number,
residents of this state, or an adjoining state and owning insurable property
in this state, may associate themselves together for the purpose of insur-
ing each other against loss by fire and lightning, cyclones, tornadoes or
wind storms, hail storms and explosions from gas, on property in this state,
* % % Such associations may only insure farm buildings, detached
dwellings, schoolhouses, churches, township buildings, grange buildings,
farm implements, farm products, live stock, household goods, furniture,
pleasure and utility vehicles, motor vehicles; steam, gas, gasoline and oil
engines; motor trucks, tractors, electric motors, electric appliances, lighting
systems and other property not classed as extra hazardous and such prop-
erty may be located within or without the limits of any municipality ; pro-
vided that an association whose membership is restricted to persons en-
gaged in any particular trade or occupation and its insurance confined in
any particular kind or description of property may insure property classed

as extra hazardous and located in any county or countics in this state;
=% &P

Section 9594 G. C. provides that

“Such persons shall make and subscribe a certificate setting forth
therein:

1. The name by which the association is to be known.

2. The place which shall be regarded as its center or business office.

3. The object of the association, which shall only be one or more of
the objects set forth in the preceding section (9593), and to enforce any
contract by them entered into whereby the parties thereto agree to be
assessed specifically for incidental purposes and for the payment of losses
which occur to its members. The kinds of property proposed to be in-
sured and the casualties specified in such preceding section proposed to he
insured against, also must be specified in such certificate.”

I am unable to approve the proposed articles of incorporation for the following
reasons:

1. The incorporation of mutual protective associations is specially provided
for by sections 9593 et seq. G. C,, and not by what is commonly known and re-
ferred to as the general corporation laws of the state. (Sections 8623-8743 G. C.)
By section 8737 G. C,, one of the general corporation statutes, it is in substance
provided that the general statutes do not apply when special provision is made in
subsequent chapters, but that the special provision shall govern, unless it clearly ap-
pears that the provision is cumulative. And in State vs. Live Stock Co., 38 Ohio
St., 348, it was held that the general corporation laws do not apply to the organiza-
tion of insurance companies, which are specially provided for in other statutes.
The incorporation of mutual protective associations being especially provided for
by sections 9593 et seq. G. C. as I have already stated, it necessarily follows that
persons desiring to organize themselves into such an association must comply with
the statutes governing the incorporation of such companies, both in form and
substance. )

The recitals in any proposed articles should be such as to clearly disclose that
the subscribers possess the qualifications required by section 9593, namely, that they
are of lawful age, residents of this state, or an adjoining state and owning insur-
able property in this state. 3 Op. Atty. Gen. 530; in re Mulholland Benevolent
society, 10 Phila. 19; in re Enterprise Mutual Beneficial association, 10 Phila. 380;
in re St. Ladislaus association 128 N. Y. S. 561. See also, Baltzel vs. Church, 110
Md. 244, 261 ; Boatsmen’s Bank vs. Gillespie, 209 Mo. 217.
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There is also judicial expression to the effect that when the statute confers
authority to incorporate upon persons possessing certain qualifications, such as
citizenship or residence, it is the duty of the secretary of state to inquire into the
question, and that when the duty is imposed upon an officer to pass upon the suffi-
ciency of an application for articles of incorporation, such officer should require
strict compliance with these conditions as to residence, etc. of the incorporators.
See 1 Thompson, Corporations, section 177.

I also suggest in this connection that if reference is desired to be made in the
articles to the Ohio law or statutes under which the subscribers are associating to-
gether, the misleading or erroneous statement that they are forming a corporation
“under the general corporation laws of said state,” should not be used, but instead,
a statement to the effect that they are associating themselves together as a mutual
protective association under authority of sections 9593 et seq. G. C., should be
employed.

2. The contents of the articles of incorporation of a mutual protective asso-
ciation, other than the introductory part, are specifically set forth in section 9594
G. C. supra. Tested by this section, the proposed articles are defective, in that
paragraph “third” of the articles does not specify the “kinds of property” proposed
to be insured, or confine the property to be insured to insurable property “in this
state.” It was perhaps intended to meet these statutory requirements by the
last sentence in the paragraph referred to, reading as follows:

“Its territory for insurance shall be the State of Ohio, and the property
that may be insured by this company, shall be property not classed as extra
hazardous.”

It is my opinion, however, that the provision just quoted does not meet the
statutory requirement that the “kinds of property * * * must be specified” in
the articles. The only attempt at specification is found in the expression, “prop-
erty not classed as extra hazardous,” which are too general and indefinite in mean-
ing, and are not specific. To specify, means “to mention specifically or explicitly,
to state in full and explicit terms, or explicitly and in detail, name, expressly, dis-
tinctly and particularly.”

See 4 Words and Phrases (2nd series) p. 656. “To point out, to particularize,
or to designate by words one thing from another.”” See Words and Phrases, p.
6607.

My conclusion on this point also finds support in section 9593 General Code
which enumerates certain insurable property, and also in a former opinion of the
Attorney-General. See Op. Atty. Genl. 1910-11, p. 245,

3. As I have already indicated, the proposed articles do not clearly 11m1t or
confine the property to be insured to insurable property “in this state” It was
perhaps intended to impose this limitation or restriction by the words, “Its terri-
tory for insurance shall be the State of Ohio,” but in my opinion the language used
is open to the possible interpretation that property outside of Ohio might be in-
sured if the contract for insurance is made in the state. The legislature, in en-
acting section 9593 G. C. which confers corporate power on mutual protective asso-
ciations, emphasized the limitation “in this state,” by using the expression at least
three times, and this section, being a grant of corporate power, must be strictly con-
strued in favor of the state.

The proposed articles should clearly and expressly limit or confine the property
to be insured to insurable property “in this state.” See 1915 Op. Atty. Genl., Vol.
2, p. 1783.

4. 1 also direct your attention to the signature of Harcene Hobart and to the
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notarial certificate of C. R. Gording. \Vhile it is probable that the first name in
the fifth line of the certificate is intended for “Marcene,” the names do not exactly
correspond, and the conflict should be corrected by the notary.

I return to vou herewith the proposed articles of incorporation without my ap-
proval, for the reasons above stated.

Respectiully
Jorx G. Prick,
Attorney-General.

15.

MUNICIPAL CORPORATION—UNION CEMETERY—HOW EXPENSE OF
APPROPRIATING ADDITIONAL LAND MUST BE PAID.

When two or more municipalities unite for the purpose of establishing a union
cemetery under favor of sections 4183 et seq., the municipality making the appro-
priation of the land therefor has no authority to provide for and pay the entire
expense of the proceeding and damages awarded, and thereafter collect from the
other its proportionate share. Each municipality must directly provide and pay its
own proper portion of such expense and damages.

CortmMsus, OHIo, January 31, 1919.

Bureaw of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Your letter of January 21, 1919, requesting my opinion upon
the questions embodied in the following statement of facts, was duly received.

“Statement of Facts,

“The villages of Northfield and Macedonia, Ohio, operate a joint ceme-
tery constituted under the laws of this state. It becoming necessary to
secure additional ground bordering upon the present cemetery, a contract
has been entered into, or rather consummated by condemnation proceedings
in court, for additional ground. These condemuation proceedings were
finished about October of 1918.

In the regular semi-annual appropriation ordinance of the village of
Northfield, which is the larger village of the two, for the first half of the
year 1919 an amount of money was appropriated by the village council
from the public service fund with which to pay for the newly acquired
property. It was the intention of the village to pay this amount in full
from the public service fund, as stated, of the village of Northfield, and
then said village was to bill the village of Macedonia its proportionate
share of the cost, and upon the collection of said claim, the amount col-
lected would reimburse and replenish the public service fund of the village
of Northfield.

The question was, is such appropriation from the public service fund
legal and regular?

Question 2. Is it proper that the village of Northfield pay the
entire amount and then collect the Macedonia portion, or should each
village directly pay its proper portion?”

The establishment and management of union cemeteries by two or more
inunicipal corporations is specially provided for by sections 4183 et seq. G. C.
By virtue of section 4183 G. C.;
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“The councils of two or more municipal corporations, or of such cor-
poration or corporations, and the trustees of a township or townships,
when conveniently located for that purpose, may unite in the establishment
and management of a cemetery, by the purchase or appropriation of land
therefor, not exceeding in extent one hundred acres, to be paid for as here-
inafter provided.”

It is then provided that when an appropriation of land for such purpose be-
comes necessary, it must be made by the municipality having the largest number of.
inhabitants at the last federal census; and that “in making the appropriation” it
acts for itself and the other municipality uniting with it.

The expense of the appropriation and the damages awarded are provided for
by section 4188 G. C. which reads as follows:

“The expense of the purchase, or of the proceedings in the case of ap-
propriation, and the damages awarded, or both, shall be borne by the cor-
porations and townships in proportion to the property of each on the
duplicate, for taxation.” The amount of bonds issued by each in any case,
for such cemetery purposes, shall be in the same proportion, and the per-
centage of taxation for all such cemetery purposes shall be the same in the
corporations and townships, but moneys in the hands of the trustees of
the cemetery, derived from any source, not needed to keep in order or
embellish the grounds, by resolution of the council and trustees of the
municipalities and townships interested, may be applied to the expenses of
purchase, or appropriation and damages awarded, or both, in securing ad-
ditional lands for the cemetery.”

It is then provided in 4189 G. C. that the cemetery so owned in common shall
be under the control and management of the municipal councils, and that the
authority over it and their duties in relation thereto shall be the same as where
the cemetery is the exclusive property of a single corporation, and authority is
conferred by section 4190 G. C. to pass and enforce all ordinances necessary to
carry into effect the provisions contained in the statutes relating to such cemeteries,

Provision is then made for joint mectings and the purpose thereof by sections
4192 and 4193 G. C,, as follows:

“Sec. 4192. In case of a union ‘for cemetery purposes between a
municipal corporation and a township, the council of the corporation and
the trustees of the township shall have a joint meeting at the council chamber
of the corporation, on the day of the first regular meeting of the council
in the month of May of each year, for the purpose of determining the rate
of tax to be levied upon the taxable property of the corporation and the
township for the purposes herein required. Upon the passage of a joint
resolution by a majority of the members of the council and the trustees,
fixing the rate of taxation, the clerk of the corporation shall certify such
rate to the auditor of the county for assessment and collection. If there
is more than one municipal corporation or township united for such pur-
poses, the councils and trustees of the townships shall become such joint
body with the same powers as if there had been one such corporation and
township, and the clerk of the corporation containing the greatest number
of inhabitants shall certify to the auditor as above provided, the rate of
taxation.”

“Sec. 4193. The trustees of such township or townships, or the council


https://TTORXEY-GEXER..tL

24 OPINIONS

or councils of such municipal corporation or corporations may at any time
call a joint meeting of the council or councils and the trustees of the town-
ship or townships, on a reasonable notice given by either, for the purpose
of making joint rules and regulations for the government of the cemetery,
or changing them, and making such orders as may be found necessary for
the application of moneys arising from the sale of lots, taxes, or other-
wise.”

At any such joint meeting provided for by sections 4192 and 4193 G. C, and
under the express authority of section 4193-1 G. C,, a board of cemetery trustees
consisting of three members may be elected, of which one or more must be mem-
bers of each of the municipal councils represented at the meeting. The board of
trustees so elected is clothed with all powers and must perform all the duties exer-
cised and performed by directors of public service of municipalities under sections
4161 to 4168 inclusive of the General Code.

The only section of the group of statutes specially applicable to union ceme-
teries which expressly, and in terms, makes provision for the payment of the
expenses of appropriation proceedings and the damages-awarded, is section 4186 G.
C. quoted above.

The provisions of that section that the expense of the appropriation and the
damages awarded shall be borne by the municipalities “in proportion to the prop-
erty of each” on the duplicate for taxation, that the amount of bonds issued “by
each” municipality shall be in the “same proportion,” and that the “percentage of
taxation for all such cemetery purposes shall be the same in the corporation,” in
my opinion, clearly indicate and impose the duty upon each municipality to raise
its own proper share of the total amount. There is certainly no authority in this
or any other statute specially applicable to such cemeteries empowering one of the
municipalities to raise the whole amount, and then render an account to and collect
from the other municipality its proportionate share, and I cah find no general
statute or court decision authorizing any such transaction. I am of opinion,
therefore, that the village of Northfield has no authority to pay the entire amount
of the expenses of the appropriation proceedings and the damages awarded, and
then collect from Macedonia its proportionate share, but, on the contrary, that
each village must directly provide and pay its own portion of the total amount.
Northfield was only authorized to act for Macedonia in “making the appropriation”
of the land, and not in providing for and paying the expenses and damages referred
to. Nothing herein contained is intended to deny the right to apply money in the
hands of cemetery trustees to the payment of expenses and damages in acquiring
additional lands, as provided in section 4188 G. C.

Respectfully
JoaN G. Prick,
Atiorney-General.
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16.

CANAL LANDS—APPROVAL OF SALE OF PORTION OF HOCKING
CANAL TO FRANK E. WILSON MANUFACTURING CO. OF LAN-
CASTER, OHIO.

CoLuxmBus, OHio, February 1, 1919.

Hox. Joun I. MILLER, Superintendent of Public Works, Columbus, Ohio.
Dear Sir:—I am returning with my approval duplicate copies transmitted to
me with your letter of January 25, 1919, of resolutions providing for the sale of a
portion of the abandoned Hocking canal, formerly the Lancaster Lateral canal,
to the Frank E. Wilson Manufacturing Company, of Lancaster, Ohio.
Respectiully
Jorn G. Pricg,
Attorney-General.

17.
APPROVAL OF BROND ISSUE OF EUCLID VILLAGE SCHOOL DISTRICT
IN SUM OF $190,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

CoLuMmsus, ORio, February 1, 1919.

18.
APPROVAL OF BOND ISSUE OF VILLAGE OF SOUTH EUCLID, OHIO,
IN THE SUM OF $52,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

CoLunmsus, Onio, February 1, 1919.

19.

WHEN INJUNCTION WILL LIE TO PREVENT USE OF EXPLOSIVES IN
EXCAVATING.

Injunction will lie to prevent the use of high-power explosives in making exca-
vations of rock and earth, where the result of such use will be to throw dirt and
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stone upon the premises of another, thereby greatly endangering the lives of per-
sons there residing and inflicting substantial dainages to buildings thereon situate,

CoLunmsrs, OHio, February 3, 1919,

Ohio Board of Administration, Columbus, Ohio.
GENTLEMEN :—This is to acknowledge the receipt of your letter of January 16,
in which you say:

“The board is in receipt of the following letter from General W. R.
Burnett, commandant of the Ohio Soldiers’ and Sailors’ Home, Sandusky,
Ohio:

‘The Ohio Board of Administration, Columbus, Ohio.

Gentlemen: I respectfully call your attention to the following condi-
tions at Wagner’s stone quarries. They are now stripping the soil from
the rock, and preparing to blast very close to the home hospital and power
plant. If they are allowed to proceed it will greatly endanger the lives
of the members while walking around the home grounds, also disturb the
peace and happiness of the old men in the hospital, and will no doubt do
great damage to the water tower and buildings of the home. If there is
any law to prevent them from blasting so near to the home buildings, it

should be attended to at once. Respectfully yours,
The Ohio Soldiers’ and Sailors’ Home,
(Signed) . W. R. BURNETT, Commandant.’

Will you kindly advise as soon as possible whether any steps can be
taken to prevent blasting so near the home buildings?”

Speaking of the use of high-power explosives for blasting purposes, the
Supreme Court of Ohio, in the case of Louden vs. City of Cincinnati, et al., 94 O.
S. 144 said (syllabus) :

“The use of high-power explosives in making excavations of rock and
carth is a lawful method of accomplishing that purpose, but where dirt and
stone are thrown by the force of the blast upon the property of another,
or where the work of blasting is done in such proximity to adjoining prop-
erty that regardless of the care used the natural. necessary or probable re-
sult of the force of the explosion will be to break the surface of the
ground, destroy the buildings, and produce a concussion of the atmosphere,
the force of which will invade the adjoining premises, injuring the build-
ings thereon and making them unfit and unsafe for habitation, the person
or corporation making use of such explosives will be liable for the damage
proximately and naturally resulting therefrom, irrespective of the question
of negligence or want of skill in the blasting operations. * * #*”

The case just mentioned was in the nature of an action for damages, but
authorities are also numerous on the proposition that, for the prevention of injuries
of the character described in the above quoted syllabus, injunction will lie.

Assuming that the facts relative to the situation in question are precisely as
stated in the commandant’s letter of inquiry hereinabove set forth, T am of the
opinion that recourse to the remedy of injunction would be a proper step to prevent
the consequences anticipated in said letter.

Very respectfully,
Joux G. Pricg,
Attorney-General.
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20.

STATE MEDICAL BOARD—NO PROVISION FOR REHEARING OR NEW
TRIAL FOR PHYSICIAN WHOSE CERTIFICATE HAS BEENXN
REVOKED.

There is no legal provision for a new trial or relicaring by the State Medical
Board of Ohio of a charge against a physician under section 1275 ct seq. G. C.,
after said board has finally decided said charge.

Coruwmpus, Onio, February 4, 1919.

The State Medical Board, Dr. H. M. PLATTER, Secretary, Columbus, Ohio.

GENTLEMEN :—This is to acknowledge the receipt of vour letter of January 15,
1919, as follows:

“The state medical board, at its meeting on January 7, after notice and
hearing, revoked the certificate to practice medicine and surgery in Ohio of
L. W. H,, of ———————, for grossly unprofessional and dishonest con-
duct, the specific cha'rge being the circulation of advertising matter con-
taining extravagantly worded statements intended or having a tendency to
deceive and defraud the public.

In answer to my notification of the revocation of his certificate, his
attorney, Myer Geleerd, has submitted a motion for re-hearing and new
trial.  This is at variance with former procedure, and I beg to inquire
whether there is any provision in the statutes for the consideration of
such motion.”

The state medical board of Ohio derives its power and exercises its authority
by virtue of a delegation of some of the police powers inherent in the state. As
caid by the Supreme Court in France vs. The State, 57 O. S, 19:

“The power to pass upon the qualifications required must necessarily
be committed to some board or body other than the legislature, and may
be, not inaptly, characterized as adminictrative rather than judicial within
the meaning of the constitution.”

While the Supreme Court has thus said that its powers may, not inaptly, be
termed administrative rather than judicial, in the same case, on page 17, Judge
Williams, in the opinion, says:

“Undoubtedly, the authority conferred by the provisions referred to
includes the power to examine into and decide questions requiring the
exercise of judgment, such as might, not inappropriately, be conferred on
a court.”

Therefore, although its powers and duties were held to be non-judicial, in the
sense that the act empowering the state medical board did not offend the Consti-
tution by conferring judicial power on the state medical board, yet they are quasi
judicial in effect, and may well be likened to such agencies as the board of county
commissioners, in passing on compensation and damages in road cases, or, as stated
in 57 O. S., 19, to the board of school examiners, and are subject to the same limita-
tigns as these boards and commissions, and in the respect that their powers are
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limited have some of the attributes of courts of limited and special jurisdiction as
distinguished from courts of general jurisdiction.

By analogy, the decision of the courts, as to the powers of courts of special and
limited jurisdiction, are applicable. In one of these cases, Davis vs. Davis, 11 O. S,,
392 (of the opinion) the court say:

“His (probate court) duties under the statute terminate with that entry
and no further action on his part is contemplated. When the entry (of
judgment) is once made, in conformity with the statute, his authority in
regard to it is at an end.”

This was a will election case, in which the probate judge, after the final de-’
cision therein, attempted to set aside and vacate the judgment, the power to do
which was denied because the probate court was held to be a court of limited and
special jurisdiction and, as such, had only such authority as was expressly con-
ferred or necessarily implied in such cases.

Again, in considering the same principle of law in Sapp vs. Sapp, 14 C. C. (n.
s.) 270, in holding that the common pleas court was without authority to reopen a
case (divorce) which it had finally heard and determined, the court said:

“The judgment of the court, when so rendered, is not subject to change
or modification as in other cases, there being no time fived for filing a
motion for @ new trial, nor providing for otherwise contesting said judg-
ment and decree,” etc.

The act of the legislature, delegating to municipal corporations, commissions or
officers, the police power of the state, is the source of the authority of the corpora-
tion or person to whom the police power is delegated to exercise the same.

As said by Judge Cooley, in Cooley, Constitutional Limitations, pp. 227 and 228:

“The charter, or the general law, under which they exercise their pow-
ers, is their constitution, in which they must be able to show authority for
the acts they assume to perform. They have no inherent jurisdiction to
make laws or adopt regulations of government; they are governments of
enumerated powers, acting by a delegated authority”, and “can exercise
those only which are expressly or impliedly conferred, and subject to such
regulations or restrictions as are annexed to the grant.”

Concerning powers which are implied, as necessary to the exercise of those
powers expressly conferred, the same author, on page 78, says:

“The implication under this rule, however, must be a necessary, not a
conjectural or argumentative one.”

Therefore, unless the laws under which the state medical board exercises its
power, either expressly or by necessary implication, provide for a new trial, the state
medical board i3 not authorized to re-open and re-hear a case it has once finally
determined.

Section 1275-1 G. C. defines the manner of procedure in its hearings, the is-
suing of process, taking of depositions, etc.

Section 1276 G. C. provides for appeal. In none of these statutes relating to
the state medical board are there any provisions for a new trial. An appeal to the
common pleas court, with a right to prosecute error to the court of appeals, is pro-
vided for in section 1276 G. C.
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With these ample provisions fcr appeal and review of the state medical board’s
decision by the courts, it cannot be said that the power to rehear its decisions is
necessarily implied from the express power to hear and decide in the first instance.

Answering your question specifically, there is no provision in the statutes for
the consideration of the motion referred to in your letter.

' Respectfully
JouN G. Prick,
Attorney-General.

.

21.

PROSECUTING ATTORNEY—HOW APPOINTMENT OF AN ATTORNEY
TO ASSIST SAID OFFICER IN CIVIL AND CRIMINAL CASES CAN
BE MADE—FORMER PROSECUTOR NOT DISQUALIFIED.

The Common Pleas Court and the Court of Appeals are authorized to appomnt .
an attorney to assist the prosecutor in the trial of criminal cases pending in such
courts, respectively, when in the opinion of the court the public interest requires
it. Section 13562 G. C.

The predecessor of the incuinbent is not disqualified for such appointment by
the fact of his prior incumbency in the office.

Section 2412 G. C. empowers the county commissioners, upon the wrilten re-
guest of the prosecuting attorney, and if it deems it for the best interest of the
county, to employ legal counsel to assist the prosecuting attorney in the prosecution
or defense of a civil action to which the county cominissioners or other county
officers or boards is a party.

Coruaisus, Onio, February 4, 1919.

IHow. F. M. CunnixcHAM, Prosecuting Attorney, Lebanon, Ohio.
Dear Sir:—Under date of January 16, 1919, you requested my opinion as fol-
lows:

“I desire to inquire whether or not there is any legal objection to
the appointment by the court of my predecessor in office to assist in the
trial of criminal cases where the crime was committed during his incum-
beney in the office, and could the fact that indictment had been returned in
such a case during my predecestor's term of ofiice disqualify him from
accepting such appointment.

I would also like to inquire whether or not the county commissioners
can legally employ my predecessor to assist in the trial of civil cases where
the causc of action or where the suit was brought during his term of
office.

I fully appreciate the desirabilty of <aving as much expense in the em-
ployment of counsel as possible, hut there are one or two cases in which I
have felt it might be for the best interests of the county to request the
appointment of assistant counsel or employment of such counsel. And in
view of the fact that my predecessor already has in mind the facts in one
or two of these cases, I had thought it not improbable that he might be
selected.”

Authority for the appointment, by the court, of an attorney to assist the prose-
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cuting attorney in the trial of cases pending is found in section 13562 G. C. which
provides:

“The common pleas court and the court of appeals, whenever it is of
the opinion that the public interest requires it, may appoint an attorney to
assist the prosecuting attorney in the trial of a case pending in such court,
and the county commissioners shall pay such assistant such compensation
for his services as such court approves and to them seems just and proper.”

This action makes appropriate provision for appointment by the court of an
attorney to assist in the prosecution of criminal actions pending in such court,
when in the opinion of the court the public interest requires such appointment, and
also governs the method of providing for the compensation of an attorney so
appointed. '

I know of no provision of law that would disqualify your predecessor for the
appointment to assist in the prosecution of such cases in which the offense may
have been committed or the indictment returned during his incumbency.

Your further inquiry as to the authority of the county commissioners to em-
ploy your predecessor to assist in the trial of civil cases invokes a consideration
of section 2412 G. C. which provides:

“If it deems it for the best interest of the county, upon the written
request of the prosecuting attorney, the board of county commissioners
may employ legal counsel to assist the prosecuting attorney in the prose-
cution or defense of any suit or action brought by or against the county
commissioners or other county officers and boards in their official capacity.”

From this section it appears that upon the written request of the prosecuting
attorney, the board of county commissioners are authorized to employ legal counsel
to assist in the prosecution or defense of suits brought by or against the county
commissioners or other county officers and boards in their official capacity when it
is deemed by the board of commissioners to be for the best interests of the county.

A previous enactment providing for appointment by the county commissioners
of legal counsel with the functions of a public officer was held unconstitutional, but
there appears to be no constitutional objection to this statute in its present form.

I therefore advise that the common pleas court and the court of appeals are
authorized to appoint an attorney to assist the prosecutor in the trial of criminal
cases pending before such courts respectively, in accordance with the provisions of
the statute above cited, and that vour predecessor would not be disqualified from
accepting such appointment from the fact of his previous incumbency in the office,
and further, that upon your written request, the county commissioners would be
empowered, if they deem it for the best interests of the county, to employ an at-
torney to assist in the prosecution or defense of cases pending against them or other
county officer or board, and that your predecessor would be qualified to act in that
capacity under proper employment.

Respectfully,
Jor~x G. Pricg,
Attorney-General.



ATTORNEY-GENERAL, 31
22.
APPROVAL OF BOND ISSUE OF BELLEFONTAINE CITY SCHOOL DIS-
TRICT IN THE SUM OF $20,000.00.

Industrial Cominission of Ohio, Coluimbus, Ohio.

Corumses, Onio, February 4, 1919,

23.

DISAPPROVAL OF BOND ISSUE OF NEW CONCORD VILLAGE SCHOOL
DISTRICT IN THE SUM OF $10,000.00.

CoLumsus, Onio, February 4, 1919,

Industrial Commission of Ohio, Columbus, Ohio.
Re: Bonds of New Concord village school district in the sum of
$10,000.00, for the purpose of repairing and furnishing a school house in
said district.

GENTLEMEN :—I herewith return to you, with my disapproval, the transcript of
the proceedings of the board of education and other officers of New Concord vil-
lage school district, relative to the above bond issue.

This issuance of bonds was disapproved by my predecessor in office in Opinion
No. 1287, dated June 17, 1918, for the recason that the resolution authorizing the
issuance of said bonds provided that no installment of interest should fall due until
March 5, 1920.

On January 25, 1919, the transcript of said proceedings was resubmitted for
the Attorney General's approval, with the following statement of the clerk of the
board of education of said district:

“As we understand it, lapse of time has automatically corrected this
defect.”

1 am in accord with the opinion of my predecessor in office, that this bond
issue was invalid, for the reason set forth in his opinion. T am also of the opinion
that lapse of time has not, and can not, cure this defect. If the resolution author-
izing the issuance of these bonds was invalid when passed, any lapse of time will
certainly not cure this defect.

I am of the opinion further that said bond issue should not be approved be-
cause the notice required by law was not given for the holding of the clection on
August 17, 1917, under authority of which said bonds were issued.

For the reasons above given, I advise that you decline to accept said bonds.

Respectfully,
Joux G. Prick,
Attorney-General,
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24,

ROADS AND HIGHWAYS—TOWNSHIP TRUSTEES WITHQOUT AUTHOR-
ITY FOR COMPLETING ROAD IMPROVEMENT BY ASSESSMENT
AGAINST ABUTTING PROPERTY WHERE PROCEEDINGS WERE
INITIATED IN DIFFERENT MANNER.

Where township trustees, by viriue of then-existing sections 7033 to 7052, which
made no provision for raising by assessment any part of the necessary funds,
initiate and bring to completion proceedings for a township road improvement, in-
cluding the raising of funds by a boud issue authorized by vote of the township
electors and redeemable through a general tax levied on tavable property of the
township—after the completion of which proceedings said sections were repealed;
such trustees upon discovering that the funds so raised are tnsufficient for the
doing of the improvement work, are without authority to raise additional funds by
proceedings under subsequently-effective sections 3298-5 to 3298-13 providing that
the cost of a township road improvement smay be paid in whole or in part—as de-
termined by the trustees in their resolution declaring the necessity of the improve-
ment—by assessment against real estate abutting upon or contiguous to the road to
be improved.

Corumsus, Onio, February 4, 1919.

How. H. J. THRASHER, Prosecuting Attorney, Chardon, Ohio.
DEear Sir:—Replying to your communication of December 27, 1918, directed
to my predecessor, submitting for opinion the following:

“In June, 1915, the trustees of Montville township, said county, by
resolution, created said township of Montville into a road district, to be
known as, ‘The Montville Road District’. Following this, by resolution,
said trustees made provision for the improvement of a certain public road
within the limits of said township road district, describing said road and
further provided said improvement to be by grading, draining, curbing,
culverting, bridging and paving the same with brick, cement or concrete;
further a resolution by said trustees was passed, providing for the sub-
mitting to the qualified electors of said township, the question of said
road improvement and the issuing and selling bonds therefor in the sum of
$30,000.00 and a special election was held on the 15th day of July, 1915,
regularly to determine said question of improvement and bond issue, and
said proposal was carried in said election by vote of eighty-seven (87) yeas
to twenty-four (24) nays in favor of such proposition.

The bonds were issued and sold.

By reason of the high cost of material and labor, said sum of $30,000.00,
together with the $6,000.00 to be furnished by the commissioners of said
county, was found inadequate, and what we are desirous to know now, is
by virtue of section 3298-5 to section 3298-13 of the General Code, as en-
acted under the White-Mulcahy act in June, 1917, will it be possible for trus-
tees of said township by unanimous vote, to provide for the additional cost
of said road above the $36,000.00, by placing a special assessment against
the abutting property or properties situated one-half (%2) mile or one (1)
mile on either side of said road.”

AN

Your statement shows that the proceedings heretofore had were begun in June,
1915, and completed in July of 1915; hence, T take it that such proceedings were


https://36,000.00
https://6,000.00
https://30,000.00
https://30,000.00

ATTORNEY-GENERAL, 33

had under favor of sections 7033 to 7052 General Code. .All of these sections were
repealed as of the first Monday in September, 1915 (105-106 O. L. 574).

Said section 7033 as it was in force in June and July of 1915 read as follows
(103 O. L. 475) :

“The board of trustees of a township, when in their opinion, it is ex-
pedient and necessary, and for the public convenience and welfare, to im-
prove the public ways of the township, in whole or in part, by grading,
macadamizing or graveling, paving with brick, cement or other suitable
material, curbing, draining, culverting, and bridging, by resolution, may
create the township into a road district for the purpose of improving the
public ways therein, or any number of them. If, in the township, there is
a municipal corporation or corporations, such trustees, hy resolution, may
erect the portion or portions of the township not included within the cor-
porate limits of a municipal corporation, into such road district. In like
manner the trustees may erect an election precinct, or part thereof, in the
township, into such road district.”

The sections following section 7033 up to and including section 7052 as in
force in June and July, 1915, provided in general for the improvement of roads in
the districts created under the terms of scction 7033 by the issuing of bonds there-
for after the question had been submitted to the clectors; the employment of an
cngineer ; the letting of the improvement work upon competitive bids; the sale of
the bonds, and the levy of a general tax upon the taxable property of the road
district for the payment of the cost and expense of the improvement. Nothing
whatever is provided in the sections in question as to assessment against the real
cstate of abutting or contiguous owners.

Turning to sections 3298-5 General Code and following (107 O. L. 75), which
in their original form hecame cffective as of the first Monday in September, 1915
(105-106 O. L. 574), we find a plan whereby township trustees may, without the
presentation of a petition, improve a public road and arrange for the payment of
the cost and expense thereof by any of the methods provided in section 3298-13
General Code.  Said section 3298-3 reads as follows:

“The township trustees may, without the presentation of a petition,
take the necessary steps to construct. reconstruct, resurface, or improve a
public road, or part thereof, as hercinbefore provided, upon the passage
of a resolution by unanimous vote declaring the necessity therefor. The
cost and expense thereof may be paid in any one of the methods pro-
vided in section 3298-13 of the General Code, as may be determined by the
township trustees in said resolution.”

Said section 3298-13 reads as follows:

“The compensation, damages, costs ‘and expenses of the improvement
shall be apportioned and paid in any one of the following methods, as set
forth in the petition: All or any part thereof shall be assessed against the
real estate abutting upon said improvement, or against the real estate
situated within one-half mile of either side thereof, or against the real
estate situated within one mile of either side thereof, according to the
henefits accruing to such real estate; and the balance thereof, if any, shall
be paid out of the proceeds of any levy or levies for road purposes upon
the grand duplicate of all the taxable property in the township, or from

2—Vol. I—A. G.
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any funds in the township treasury available therefor; when the board of
township trustees acts by unanimous vote and without the filing of a peti-
tion, the trustees shall set forth in their resolution declaring the necessity
for the improvement, the method of .apportioning and paying the com-
pensation, damages, costs and expenses of the improvement, which may
be any one of the methods above provided.”

Your inquiry is whether by virtue of said sections 3298-5 to 3298-13, the town-
ship trustees may, now that they find insufficient for the doing of the contemplated
work, the funds originally raised by bond issue and augmented by contribution from
the county treasury, proceed through the medium of special assessments against
abutting and contiguous real estate, to raise additional funds required for the work.

It seems to me that the principle involved in your question has been settled ad-
versely to your suggested action by our Supreme Court in the case of Cincinnati
vs. Seasongood, 46 O. S. 296, whereof the syllabus reads:

“A municipal corporation having through its proper boards_and officers
passed a resolution and ordinance to improve a street, in its assessment of
the cost and expense of the improvement upon the abutting property, it
should be governed by the law in force at the time of the passage of its
improvement ordinance, with respect to the manner of assessment and the
rights and liabilities of the owners of abutting property.”

Of similar import is the case of Toledo vs. Marlow, 8 0.C .C. (n.s) 121; 18
O. C. D. 298, in which the syllabi are as follows:

“]. The several statutory -steps required for the improvement of a
street by pavement or sewer, constitute a ‘proceeding’ within the meaning
of section 79, Revised Statutes.

2. The rate or amount of lawful assessment by a municipality for a
street improvement, such as a pavement or sewer, upon benefited or abut-
ting property, is governed by the statute in force at the beginning of the
proceeding.

3. The adoption of the preliminary resolution declaring the necessity
of a street improvement, such as a pavement or sewer is, in the absence
of a petition by property owners for the improvement, the beginning of a
proceeding, which is thereafter ‘pending’ within the meaning of section 79,
Revised Statutes, and unaffected, in respect to limitation of rate of assess-
ment, by an amendatory act not expressly retroactive.”

See also Ehni vs. Columbus, 3 O. C. C. 493; 2 O. C. D. 283.

True, the cases cited relate to assessments made greater in amount under pur-
ported authority of statutes passed subsequent to the inception of improvement pro-
ceedings than was authorized by statute in force at the inception of such proceed-
ings, whereas in the situation submitted by you no assessment whatever was pro-
vided for by statute at the inception of the proceedings, but has subsequently been
authorized ; and true, in the situation you submit, we have side by side the fact that
there are funds in the township treasury available for The improvement and the
terms of section 3298-13 providing in substance that if part of the cost of the im-
provement be assessed against abutting or contiguous real estate, the balance shall
be paid “from any funds in the township treasury available therefor”; yet any con-
tention based on these premises is effectively disposed of by reference to the last
clause of section 3298-13:
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“* % * when the board of township trustees acts by unanimous vote
and without the filing of a petition, the trustees shall set forth in their
resolution declaring the necessity for the improvement, the method of ap-
portioning and paying the compensation, damages, costs and expenses of
the improvement, which may be any one of the methods above provided.”

When it is borne in mind that the clause quoted relates to action by the trus-
tees in the absence of the filing of a petition, it seems to me that the provision that
“the trustees shall set forth in their resolution declaring the necessity for the im-
provement, the method of apportioning and paying the compensation,” etc., must
be construed as mandatory, and that unless an assessment is provided for in such
original resolution, it is entirely without legality. The language of Judge Williams
at page 91 of the opinion in the case of Cincinnati vs. Connor, 55 O. S. 82, that
“the rule generally prevails that, independent of any legislative requirement on
the subject, statutes imposing taxes and public burdens of that nature are to be
strictly construed; and where there is ambiguity which raises a doubt as to the
legislative intent, the doubt must be resolved in favor of the subject or citizen on
whom the burden is sought to be imposed” is pertinent. And pertinent also is the
legislative policy with reference to assessments, as found in section 3911 General
Code relating to assessments in municipal corporations, which section reads as
follows:

“Proceedings with respect to improvements shall be liberally construed
by the councils and courts, to secure a speedy completion of the work, at
reasonable cost, and the speedy collection of the assessment after the time
has elapsed for its payment, and merely formal objections shall be disre-
garded, but the proceedings shall be strictly construed in favor of the owner
of the property assessed or injured, as to the limitations on assessment of
private property, and compensation for damages sustained.”

The proceeding “contemplated in your inquiry, to-wit: the laying of an assess-
ment by resolution of the trustees, unanimously adopted, certainly may not, for the
sole purpose of giving it legal vitality as being in conformity with the last clause
of section 3298-13, be treated as an original proceeding, independent of and having
nothing to do with the proceedings already had; because the fact is that the im-
provement itself and the method of raising funds therefor have already been de-
termined upon in conformity with a series of statutes fully covering the matter.

While perhaps unnecessary to a discussion of your inquiry, I call attention to
certain “saving provisions” appearing in Chapter XIV of the Highway Act, 105-106
O. L. 574, which act, as above mentioned, repealed as of a date subsequent to the
completion of the proceedings you refer to, the said sections 7033 to 7052. These
saving provisions, among other things, preserve for specified and limited purposes,
certain organizations, and permit the continuance of certain proceedings, authorized
by the sections that were being repealed ; but there is nothing to indicate an intention
that the powers conferred by the new act might be used as supplementary to those
conferred by and preserved from the statutes that were being repealed.

I am therefore of opinion that the trustees are without authority to take the
action suggested in your inquiry.

Respectfully,
Joun G. Pricg,
Attorney-General.
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25,
ARTICLES OF INCORPORATION OF THE FIRESIDE MUTUAL AID AS-
SOCIATION COMPANY OF CINCINNATI APPROVED.

CoLuMmsus, Ouro, February 4, 1919.

Hon. WiLLiam D. FuLtoN, Secrelary of Siate, Columbus, Ohio.

Dear Sir:—Receipt is hereby acknowledged of the proposed articles of incor-
poration of The Fireside Mutual Aid Association Company, of Cincinnati, which
you submitted to this department for examination and approval.

While there is some doubt as to whether or not section 9512 G. C., which re-
quires articles of incorporation of insurance companies, other than life, to be sub-
mitted to the Attorney-General for approval, because that section appears to apply
only to companies organized under the provisions of Chapter I, and not to com-
panies such as The Fireside Mutual Aid Association Company, whose organization
is governed by Chapter III, of title 9, division 3, sub-division 1 of the General Code,
(see 1916 Op. of Atty. Gen. Vol. 1, p. 65), nevertheless, to make sure of com-
pliance with the requirements of section 9512 G. C,, if it does apply, I have exam-
ined the proposed articles referred to.

The proposed articles, omitting the signatures of the incorporators, the notarial
certificate of acknowledgment and the clerk’s certificate of notarial authority, read
as follows:

“THESE ARTICLES OF INCORPORATION
of
The Fireside Mutual Aid Association Company

Witnesseth, That we, the undersigned, all of whom are citizens of the
State of Ohio, desiring to form a corporation, not for profit, under the
general corporation laws of said state, do hereby certify;

First. The name of said corporation shall be The Fireside Mutual Aid
Association Company.

Second. Said corporation is to be located at Cincinnati, in Hamilton
county, Ohio, and its principal business there transacted.

Third. Said corporation is formed for the purpose of insuring against
accidental personal injury and loss of life, sustained while traveling by
railroad, steamboat or other mode of conveyance, and against accidental
loss of life and personal injury sustained by accident of any description
whatever, and against expenses and loss of time occasioned by injury or
sickness and on such terms and conditions and for such periods of time,
and confined to such countries and localities and to such persons as may at
any time be provided in the by-laws of the association under sections 9445
to 9451 both inclusive of the Genral Code of Ohio and doing all things
necessary and incident thereto.

In Witness Whereof, We have hereunto set our hands, this 25th day
of January, A. D. 1919.”

* The organization of companies for the special purpose set forth in paragraph
“third” of the above articles of incorporation, is expressly authorized and provided
for by. sections 9445 to 9451 G. C. both inclusive. The only objection to the pro-
posed articles is with respect to the statement therein that the company is formed
“under the general corporation laws of said state.” As stated in my former opinion
No. 14, in re: Articles of incorporation of Hobart Insurance company, dated Jan-
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uary 27, 1919, if it is desired to refer in the articles to the law under which the
company is organized, the reference should be to the statutes specially applicable to
such companics. However, inasmuch as paragraph “third” of the articles in ques-
tion clearly discloses that the company is being organized under the special provis-
ions of sections 94435 to 9451 G. C,, both inclusive, and the articles are unobjection-
able in other respects, I do not regard the reference to the general corporation laws
of such a serious or prejudicial character as to require my disapproval.

I therefore return the articles of incorporation to you with my certificate of
approval endorsed thereon.

Respectiully,
Jou~ G. Pricg,
Attorney-General.

20.

NET WEIGHT OF INSECTICIDE MUST BE STATED ON LABEL IN
POUNDS.

The exact net weight of each packaye of solid insecticide must be stated on the
label thereon n terms of potnds, under section 1177-29 G. C.

CoLumeus, Onio, February 4, 1919,

The Department of Agriculture, N. E. Suaw, Secretary, Columbus, Ohio.
GENTLEMEN :—This is to acknowledge the receipt of vour letter dated January
16, 1919, as follows:

“We enclose inquiry from Allaire Woodward & Co., Peoria, 1l1,, as to
the necessity of stating net weight on their product ‘El Vampiro’ sold in
the State of Ohio.

The law unquestionably requires statement of net pounds.  Would
statement of net ounces also he necessary on a legally labeled package?”

I'rom personal conference with Mr. James A. Smith, of your department, T am
informed that the product “El Vampiro” is an insecticide, and from your inquiry
as to weight, and from facts stated in the letter of .Allaire, Woodward & Co., at-
tached to your letter, T assume that their product is not manufactured and put up
in liquid form, hut is a solid, as defined in section 1177-20 G, C., hercinafter re-
ferred to.

Your letter correctly siates that the law unquestionably requires a statement of
net pounds, and the question upon which you request my opinion is, as T understand
vour letter, whether a package containing less than a pound must he labeled so as
to show the exact or net weight in ouncecs.

Sections 1177-29, 1177-30, 1177-32, 1177-34 and 1177-40 G. C. are pertinent.
These sections are found in the act “to regulate the manufacture and sale of in-
secticides and fungicides in Ohio” in 103 O. L., page 161, and amended in 107 O.
1... 480.

Omitting those parts of said sections which do not apply to insecticides, and
which do not affect the question of the necessity of labeling and certifying the
weight, they are as follows:

Section 1177-29—“Each person, firm or corporation who manufactures,
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sells or offers for sale, in this state, * * * any insecticide * * *
used for the control of insects or fungus diseases within the state, shall
affix to each package in a conspicuous place on the outside therof, a plainly
printed or written certificate which shall state, in the case of solids, the
number of net pounds * * *. The certificate on each package shall be
considered as constituting a guarantee to the purchaser of the contents
therein.”

Section 1177-30—“Before selling or offering for sale * * * any in-
secticide * * * wused for the control of insects or fungus diseases within
the state, each person, firm or corporation shall file with the secretary of
agriculture certified copies of the certificate required in the preceding
section.”

Section 1177-32—“It shall be unlawful for any person, firm or corpo-
ration to manufacture, sell or offer for sale in the state * * * any
insecticide * * * wused for the control of insects and fungus diseases
within the state, which is adulterated or misbranded within the meaning of
this act.” ;

Section 1177-34—“The term misbranded as used herein shall apply to
any other insecticide * * * used for the control of insects or fungus
diseases or any other purpose within the state, the package or label of which
shall bear any statement, design or device regarding such article * * *
which shall be false or misleading in any particular, * * *

For the purpose of this act an article shall be deemed to be misbranded:
In case of insecticides * * * TFirst * * *. gecond, if it be labeled
or branded so as to deceive or mislead the purchaser * * *; third, if in
package form, and the contents are stated in terms of weight or measure,

they are not plainly and correctly stated on the outside of the package.
* * * * * % *1

Section 1177-40 G. C. makes it a misdemeanor for any person or corporation
to sell any insecticide within the state without complying with the provisions of this
chapter, and fixes a penalty for the punishment thereof.

It will be noted that the two things at which this legislation is directed are adul-
terating and misbranding.

The first quoted section (1177-29) requires, in the case of solids, the number
of net pounds and provides that the certificate on each package shall be consid-
ered as constituting a guarantee to the purchaser of the contents therein. In
other words it compels the correct labeling of such products and specifically pro-
vides that such labels constitute a guarantee to the purchaser that such products
are exactly as they are labeled to be, and this, in case of solids, includes the repre-
sentation and guarantee as to net weight.

In construing the language used in these statutes, we are obliged to give it, as
held in Allen vs. Little, 5 Ohio, 65, “the ordinary and natural import of words, con-
sistent with common sense of the community.”

In Bouvier's Law Dictionary, page 2332, the words “net” and “net weight” are
defined as follows:

“Net. Clear of all charges and deductions; that which remains after
the deduction of all charges or outlay, as net profit. St. John vs. R. Co,
22 Wall. (U. S.) 148, 22 L. Ed,, 743.

The exact weight of an article, without the bag, box, keg, or other
thing in which it may be enveloped.”

Considering the purpose of the act and the language therein used, I am of the
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opinion that packages of insecticide, referred to in your inquiry, must state the net
weight in terms of pounds.
Respectfully,
Joun G. Pricg, -
Attorney-General.

27.

GOVERNOR SHALL EXECUTE RELEASES OF MORTGAGES CONVEYED
TO STATE TO SECURE PAYMENT OF MONEY.

The Governor, and not the treasurer of state, is the proper officer to execute
and deliver releases of mortgages and deeds of release covering lands or tenements
mortgaged or conveyed to the state to secure the payment of money. See sections
8530 to 8531 G. C.

CoLvmsus, Ouio, February 5, 1919.

Hon. R. W. ArcHER, Treasurer of State, Columbus, Ohio.

Dear Sir:—Your letter of January 24, 1919, with which you enclosed a com-
munication from Mr. W. P. Ainsworth of Medina, Ohio, a copy of a mortgage
given by Asa H. Baird to the state of Ohio on May 4, 1837, and a blank form of
release of the mortgage to be signed by the treasurer of state, was duly received.

The execution and delivery of releases of mortgages and of deeds of release,
covering lands or tenements mortgaged or conveyed to the state to secure the pay-
ment of money are governed by sections 8530 and 8531 G. C,, as follows:

“Sec. 8530.—When lands or tenements are mortgaged to the state to
secure the payment of money due to it, and the money so secured, together
with the legal interest due thereon, if any, is paid to the treasurer of state,
or other officer or agent duly authorized to receive it, the governor shall
make, execute, and deliver to the mortgagor, his heirs or assigns, a deed of
release of the real estate so mortgaged.”

“Sec. 8531.—When a conveyance of lands or tenements made to the state
for any purpose, contains a condition that the real estate so conveyed shall
revert to the grantor on the payment of a certain sum of money, or on the
performance of other conditions, and the money, with legal interest thereon,
from the time it was due or payable, is paid to the treasurer of state, or
other officer or agent duly authorized to receive it, or the other conditions
stated in such deed are performed according to the stipulations contained
therein, on receiving a certificate from the proper officer of such payment
or other performance, the governor shall execute and deliver to the grantor,
his heirs, or assigns, a deed of release for the property so conveyed.”

The legislature having conferred the power of executing and delivering re-
leases of mortgages and deeds of release upon the governor only, I therefore ad-
vise that you are without authority to execute and deliver the release sent you by
Mr. Ainsworth.

You will observe that under section 8530 G. C., the governor is only authorized
to execute and deliver a release of mortgaged property, when the money secured
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thereby and interest due thereon has been paid to the treasurer of the state; and
that before the governor can execute and deliver a deed of release under section
8331 G. C., he must- have received a certificate of payment or performance from
the treasurer of state or other officer or agent duly authorized to receive the money
secured by the conveyance.

I return herewith Mr. Ainsworth’s letter and the copy of the Baird mortgage
and form of release above referred to.

Respectfully,
Jor~n G. Pricg,
Attorney-General.

28 N
APPROVAL OF BOND ISSUE OF WAYNE COUNTY IN THE SUM OF
$119,500.00—TWO ISSUES.

Industrial Convmission of Ohio, Columbus, Ohio.

Corunsus, Onro, February 5, 1919.

29.

OHIO REFORMATORY FOR WOMEN—CAPACITY TAXED—COURTS
NOT JUSTIFIED IN DISREGARDING SECTIONS 2148-5 AND 2148-7 G. C.

The fact that the Ohio Reforinatory for wonen does not have the capacity at
this time to care for additional prisoners, will not justify the courts in disregarding
the provisions of sections 2148-5 and 2148-7 G. C., which require that female offend-
ers, except in certain cascs therein specifically provided for. be sentenced to thal
institution,

CoruMmsus, Onio, February 6, 1919.

The Burcau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Your letter of January 29, requesting my opinion upon the fol-
lowing statement of facts, was duly received:

“STATEMENT OF FACTS.

We are calling your attention to section 2148-7 of the General Code,
0. L, 105-106, page 131, and would say that the Marysville reformatory
is refusing to accept any more women sentenced thereto for the reason
that they are full and can not take care of any more. We have advised
an examiner that, in view of this condition, the various judges can only
sentence women to jail, or workhouses, as they did before section 2148-7
G. C, became a law, until such time as the Marysville reformatory will be
in shape to receive such persons again.

Question: Are we correct in this view?”
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The statutes involved in determining your question are sections 2148-1, 2148-3,
2148-6 and 2148-7 G. C. as follows:

“Section 2148-1.—The Ohio reformatory for women shall be used for the
detention of all females over sixteen years of age, convicted of a felony,
misdemeanor, or delinquency as hereinafter provided, and for the de-
tention of such female prisoners as shall be transferred thereto from the
Ohio penitentiary and the girls’ industrial school as hereinafter provided.”

“Section 2148-5—As soon as the governor shall be satisfied that suit-
able buildings have been erected and are ready for use and for the recep-
tion of women convicted of felony he shall issue a proclamation to that
effect, attested by the secretary of state, and the secretary of state shall
furnish printed copies of such proclamation to the county clerks of courts
and from the date of said proclamation all portions of this act except
those relating to the commitment of misdemeanants and delinquents shall
be in full force and effect. \Whenever additional buildings have been com-
pleted so as to care for misdemeanants and delinquents a proclamation
shall be issued and published in the same manner and copies furnished
to county clerks of courts and to all judges and magistrates having author-
ity to sentence misdemeanants and delinquents and from and after the date
of this proclamation all portions of this act relating to the commitment of
persons to said reformatory shall be in full force and effect.

All female persons convicted of felony, except murder in the first
degree without the benefit of recommendation of mercy, shall be sentenced
to the Ohio reformatory for women in the same manner as male persons
are now sentenced to the Ohio state reformatory. And in so far as ap-
plicable, the laws relating to the management of the Ohio state reform-
atory and the control and management thereof, shall apply to the Ohio
reformatory for women.”

“Section 2148-6.—Female persons over sixteen years of age found guilty
of a misdemeanor by any court of this state shall be sentenced to the Ohio
reformatory for women and be subject to the contro! of the Ohio board of
administration, but all such persons shall be eligible to parole under the
provisions of this act.”

“Section 2148-7. After the issuance of the first proclamation herein-
before referred to, it shall be unlawful to sentence any female convicted
of a felony to be confined in either the Ohio penitentiary or a jail, work-
house, house of correction or other correctional or penal institution, and
after the issuance of the second proclamation it shall be unlawful to
sentence any female convicted of a misdemeanor or delinquency to be con-
fined in any such place except in both cases the reformatory herein pro-
vided for, the girls’ industrial school or other institution for juvenile de-
linquency, unless such person is over sixteen years of age and has been
sentenced for less than thirty days, or is remanded to jail in default of
payment of either fine or costs or both, which will cause imprisonment for
less than thirty days, provided that this section shall not apply to im-
prisonment for contempt of court.”

The proclamations referred to in section 2148-5 G. C. have been issued by the
governor as therein provided, and by reason thereof section 2148-5 and 2148-7 G. C,
are in full force and effect.

By the express mandate of section 2148-5 G. C. all female persons convicted
of felony, except murder in the first degree without benefit of recommendation of
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mercy, must be sentenced to the Ohio reformatory for women; and under section
2148-7 G. C. it is unlawful to sentence any female convicted of a felony to be
confined in either the Ohio penitentiary or a jail, workhouse, house of correction
or other correctional or penal institution, or to sentence any female convicted of
a misdemeanor or delinquency to be confined in any of the places of confinement
mentioned, excepting only (1) those sentenced for less than thirty days, (2) those
remanded to jail in default of payment of fines or costs, or both, which will cause
imprisonment for less than thirty days, (3) those guilty of contempt of court,
and (4) those eligible to commitment to the girls’ industrial school or other insti-
tutions for juvenile delinquency.

Female offenders who are not within any of the classes specifically excepted
must be sentenced to the Ohio reformatory for women, and not to the other insti-
tutions named in section 2148-8 G. C. The fact that the reformatory does not have
the capacity at this time to care for additional prisoners, will not justify the courts
in disregarding the provisions of the statutes above referred to, nor can it have
the effect of conferring authority upon the courts to sentence offenders to the
prohibited institutions.

. Respectfully,
Joun G. Prick,
Attorney-General.

30.

APPROVAL OF BOND ISSUE OF LISBON VILLAGE SCHOOL DISTRICT
IN THE SUM OF $16,500.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, Onio, February 7, 1919.

31

COUNTY COMMISSIONERS WITHOUT AUTHORITY TO INVEST PRO-
CEEDS OF SINKING FUND LEVIES IN INTEREST-BEARING SE-
CURITIES FOR PURPOSE OF ACCUMULATING SINKING FUND.

CoLumsus, Onio, February 7, 1919.

Hon. A. HarMon HoLderNESS, Prosecuting Attorney, West Union, Ohio.
DEeAR Str:—I have your letter of January 21 requesting my opinion as follows:

“Our county commissioners would like to have the following legal
questions answered from your office:

Can county commissioners as county commissioners buy their own
county bonds?

Can county commissioners buy the county bonds with funds of sink-
ing fund?

Do county commissioners have to issue serial bonds?
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You understand their idea for wanting to use sinking fund is that
they only get 1 per cent interest on sinking fund and if they could buy
their own bonds it would be a saving of 4 per cent as they would have
to pay 5 per cent interest on bonds.

The purpose of the coming bond issue is for indebtedness of children's
home, judicial election, and general county indebtedness.”

On June 10, 1918, my predecssor in office in opinion No. 1262, addressed to the
bureau of inspection and supervision of public offices, passed upon the several
questions presented by you. This opinion was rendered in answer to a question
raised by the auditor of your county, which doubtless was occasioned by the same
situation referred to in your letter.

I agree with the conclusion expressed by my predecessor and herewith enclose
a copy of his opinion, which fully answers the three questions submitted by you.

Respectfully,
Jouan G. Prick,
Attorney-General.

32

BOARD OF EDUCATION—TEACHERS ENTITLED TO PAY FOR TIME
LOST OWING TO EPIDEMIC.

A board of education may not avoid the effect of section 7690 G. C., by de-
claring a special vacation. Teachers are entitled to pay for time lost owing to
epidemic, but such time is not presumed to be on holidays when schools are ordi-
narily closed.

Corumeus, Onio, February 7, 1919.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Acknowledgment is made of your request of January 16, fol-
lowed by your further supplemental statement of January 20, for the opinion of
the Attorney-General on the following statements of facts, submitted by the clerk
of the board of education of the city of Cambridge, Ohio, to your office in regular
form through the city solicitor of said city. Such communications are as follows:

“January 7, 1919.
William H. Brown, Esq., City Solicitor, Cambridge, Ohio.
Dear Sir:—

Re: Teacher’s salary—Quarantine—Vacation.

By the order of the school board of the city of Cambridge, I am di-
rected to submit to you and through you to the Attorney-General of Ohio,
the questions arising out of the action of our local board in declaring a
vacation of the public schools for this city on November 29 to December
30, 1918, while the city was under a quarantine prohibiting public meetings
including sessions of the schools.

Sometime prior to November 29 the board of health of the city had
declared the quarantine and after this situation had been running for six
weeks or more, and not knowing how long the quarantine would continue,
the board of education met November 29, 1918, and declared the holiday
vacation to commence at that date and to end Monday morning December
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30, 1918. Notice of this action was given in the newspapers and a great
many -of the teachers secured employment, others left the city and went
to their homes. It has been the custom here for years to have one or two
weeks vacation for the holidays and this without pay to the teachers.

The minutes showing the employment of teachers are in the following
form, to-wit:

‘June 17, 1918.

AMotion by Rigby, seconded by Stewart, following appointments here-
tofore made and approved, the following teachers were employed for the
high school at the salaries set opposite their names, to-wit:

W. E Arter— o ______ $250.00 month  $2,250.00 year
D.R. Frashero . ___________ 172.22 month 1,550.00 year
J. O. Eaglesonaoe oo 161.11 month 1,450.00 year

(Here continue names of balance).’

Schools were opened for the school term on September 2, 1918, and
on account of the epidemic of influenza, we only had six or seven weeks
of school in the three months and one week ending November 29, and for
all of which time the teachers were fully paid their salaries. We had in-
creased the salaries of teachers around $10,000.00 over that of the last
year and our appropriation by the budget commission for tuition is short
more than $10,000.00. We paid out salaries for six weeks the sum of
$9,500 covering the time there was no school on account of the ban on
public gatherings. °

With this condition confronting ilie school board, to-wit, shortage of
funds and loss of time, a situation was created which would mean the fail-
ure of many of the pupils to be promoted and thereby lose the year’s work.
We therfore declared this vacation to help the situation and intending
thereby to have school continue until June 20, 1919, instead of having it
close on May 23, as it would have done if no vacation had been declared.

The teachers, or a great number of them, are dissatisfied with the
action of the school board and are claiming and demanding their pay for
at least the first three weeks of December, apparently willing to concede
the regular holiday week as a proper vacation. The action of the board
in declaring the vacation was not unanimous and at present it seems to be
the desire of a majority of the board to reconsider and vacate or set aside
its act in declaring the vacation and to allow the salaries for the first three
weeks in December if that action can legally be taken now and not be-
come liable personally for a misappropriation of the public funds.

It resolves itself to the question of the legality of the act of the board
in declaring the vacation. If that was legally done and the time having
expired or elapsed, the board certainly could not now set it aside and pay
the salaries during that time. If it was an illegal act, it would not need to
be rescinded or set aside.

We have been unable to find an exact precedent reported anywhere
in the courts. The question of closing schools on account of an epidemic,
the destruction of school buildings, attempt to shorten the term, act of
God, and many other similar situations have been before the courts. In
most of these cases, however, and especially in epidemic closings, the court
comments on the closing being temporary and the teacher being required
to hold himself in readiness to resume his work at any day.

It was not the intent of the board to keep the teachers from getting
their full nine months salary. It simply meant that they were to have
one month vacation in December, 1918, and the remaining two months
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vacation in July and August, 1919. The school year commences Septem-
ber 1 and ends August 31 of the following year. The employment was not
for any certain nine months. In the management and control of the
schools authorized by the statute, the board always fixes the time for
opening school and the Xmas holiday period, one or two weeks, and some-
times a week of holidays in April, and this has always been done without
consulting the teachers. In this instance the board could not consult the
teachers because such a public meeting of 80 or more teachers was pro-
hibited.

A majority of the board want to rescind its action and pay the teachers
for the threc weeks to prevent any further feeling and to secure the better
co-operation of the teachers if it can he legally done.

We would appreciate a prompt opinion in this matter and will furnish
further facts that may be requested or required.

Some citations are handed herewith on a separate sheet.

Respectfully submitted,
Board of Education of Cambridge, O.
By GEO. D. DUGAN, Clerk.”

“January 9, 1919.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

Gentlemen :—] am submitting herewith a communication from the
board of education of the Cambridge City school district, relative to their
recent action in declaring a vacation of the schools because of quarantine
order of the board of health, teachers to be without salary during such
vacation.

The board are very anxious for an early opinion as to this matter and
I am asking that you submit the question to the Attorney-General's office
at your earliest opportunity, that I may be able to transmit an authoritative
opinion without delay.

Sincerely yours,
(Signed) WILLIAM H. BROWN,
City Solicitor, Cambridge, Ohio.”

“January 20, 1919,
Hon. John G. Price, Attorney-General, Columbus, Ohio.

Dear Sir:—Relative to the question submitted to you by this depart-
ment originating from Mr. Wm. H. Brown, the city solicitor of Cambridge,
Ohio, we would say that we have a later communication from which the
following is a quotation:

‘In our case, the board of education declared a vacation on the 29th
day of November, commencing at that date and ending December 20, 1918.
1f the quarantine had been declared off on the next day after the vacation
was declared, we think there could be no question but that the vacation
would have continued in effect. During this time and on account of the
vacation having been declared, the teachers were not required ‘to hold
themselves in readiness to commence again whenever ordered’ as seems
to be a very controlling factor in the reasoning for paying for time lost
on account or owing to an epidemic. I do not know that any person has
raised the question as to whether the Spanish influenza was an epidemic.
We take it that goes without question that it was.

We believe that our original letter makes a complete and fair state-
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ment of the facts upon which we desire an opinion. It might be put in
the form of the following questions:

1. Did the board have the legal right to declare the vacation?

2. If they did not, can they now legally rescind that action and pay
the teachers for that month?

3. Would the board as individuals be liable at the suit of any taxpayer
for the repayment of that month’s salary?

4. Suits being threatened, both by the teachers to collect and by tax-
payers if the board does voluntarily pay, would it be possible to have the
city solicitor or prosecutor, or both, enjoin the board temporarily, and
have the matter finally determined by a court in a proper action brought
for that purpose?

Yours very truly,
BUREAU OF INSPECTION AND
SUPERVISION OF PUBLIC OFFICES.”

The question here is, whether the board of education performed a legal act in
declaring a vacation of the schools, without pay to teachers, because of quarantine
order of the board of health, such vacation running during the time of such quar-
antine.

Attention is invited to section 4448 G. C., which reads:

“Semi-annually, and oftener if in its judgment necessary, the board of
health shall inspect the sanitary condition of all schools and school build-
-ings within its jurisdiction, and may disinfect any schoo! puilding. During
an epidemic or threatened epidemic, or when a dangerous communicable
disease is unusually prevalent, the board may close any school and pro-
hibit public gatherings for such time as it deems necessary.”

From the above language of the statute it will be noted that the board of
health may close any school and prohibit public gatherings for such time as it
deems necessary, when a dangerous communicable disease is unusually prevalent,
as was the condition existing in Ohio in the latter part of the year 1918, when a
contagious disease known as Spanish influenza made its appearance.

The statement of facts indicates that a number of weeks prior to November
29, 1918, the board of health of the city of Cambridge had declared a quarantine
on account of the epidemic of influenza; that the board of education recognizing
this official quarantine prior to their meeting of November 29, in that but six or
seven weeks school was held in the three months prior thereto; that at the time of
such board meeting such quarantine was in force, on account of such prevalent
disease in such community and the board had full official knowledge thereof; that
the board of education at such meeting, on November 29, declared a vacation of the
public schools, teachers to be without salary during such vacation, the apparent
reason for such vacation (starting so far ahead of the customary holiday vacation)
being the epidemic of influenza.

It seems that all teachers were legally employed under the resolution of the
board of education, passed June 17, 1918, such resolution of employment stipulating
a certain sum per month, and there was no other contract, and that all such teachers
were paid each month for time lost on account of the epidemic prior to November
20 when such vacation was declared, the board thereby recognizing and obeying
voluntarily section 7690 G. C., which reads as follows:

“Each board of education shall have the management and control of all
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of the public schools of whatever name or character in the district * * *,
Each board shall fix the salaries of all teachers, which may be increased,
but not diminished during the term for which the appointment is made.
Teachers must be paid for all time lost when the schools in which they are
employed are closed owing to an epideinic or other public calamity.”

It will be noted that the language of the above statute regarding teacher’s pay
is mandatory and not discretionary with any board, that payment must be made
“for all time lost when the schools in which they are employed are closed owing to
an epidemic,” and such time accrues at the end of each school month and not at a
_ later period. : .

Further, the resolution of employment, dated June 17, 1918, mentions specif-
ically so much salary per month as well as the gross total for nine months; seem-
ingly, if the intent was not to pay at the end of the school month, then such in-
sertion in the employing resolution is unnecessary and only the total would be
carried.

It would seem, therefore, that the action of the board of education of Cam-
bridge on November 29, in declaring a vacation during the period in which the
hoard of health of such city had established a legal quarantine on account of an
epidemic, and which the board of education recognized was an action unwarranted
and unnecessary in the premises, and the withholding of the salaries of teachers
“when the schools in which they are employed are closed owing to an epidemic,”
is in contravention of section 7690 G. C.

It is unfortunate that the youth of the state have lost so much time in school
work during the prevalence of the epidemic in question, but it was a matter in
which man had little control and the situation must be met in each community as
best possible; boards of education are to be commended in their desire to conserve
the finances given to their care, but they cannot violate state law in their disbursing
of such funds, and failure to pay teachers in time of epidemic, established by boards
of health, is such violation and the calling of such period of quarantine a vacation
is a subterfuge not to be encouraged. It is unquestionably true that the public will
suffer in a general way, but in the case of Salt Co. vs. Guthrie, 35 O. S., 672, the
Supreme Court says: ‘

“Courts will not inquire as to the degree of injury inflicted on the
public. It is enough to know that the inevitable tendency of such con-
tracts is injurious to the public.”

Growing out of this question, attention is invited also to the opinion of the
Attorney-General, 1911-1912, page 1322, in which he held that a “contract to make
up for legal holidays and for time lost in the event of epidemic, would be void
because against the statute and public policy of the State of Ohio.”

This opinion further quoted says:

“The board cannot compel teachers to sign up a written contract to
make up for legal holidays and for time lost in the event of epidemic, for
the reason that an agreement which is in contravention to statutory pro-
visions, whose waiver would violate public policy expressed therein, or the
rights of the public, which the statute was intended to protect, are in-
volved, would to that extent be illegal and void.”

It is apparent, therefore, that the time lost accrues at the end of each school
month and not at a later date when such time (lost on account of epidemic) might
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be made up, for section 7690 G. C. specifically takes care of teachers’ salaries du:-
ing epidemics.

From your statement of facts it is noted that the Cambridge schools have a
regular holiday week vacation, when your schools are not in session even in years
when there is no epidemic, indicating that such vacation is a custom and regularty
declared by the board of education each year, the question of epidemic not entering
into such customary vacation. Such bheing the case, your schools would be closed
during the regular holiday vacation, notwithstanding the prevalence of an epidemic,
and time covered by a holiday vacation that is a customary annual occurrence would
not fall within the scope and intent of section 7690 G. C., which provides that such
time lost must have been “owing to an epidemic.”

It is therefore believed, and the opinion of the Attorney-General is, that a reso-
lution passed during an epidemic by a board of education, declaring a vacation of
the public schools, teachers to be without salary while the schools in which such
teachers are employed are closed owing to an epidemic and legal quarantine by the
board of health, is illegal and void, being in contravention of section 7690 G. C.

Such resolution being superfluous, illegal and void, it never was legally in effect
and a rescission of an illegal and void action is not necessary and the teachers are
entitled, by state law, to their pay for the school days lost on account of such epi-
demic, but not for days in a customary recognized holiday vacation that occurs
annually, regardless of epidemic.

Board of education members would not be liable personally for doing what
section 7690 G. C. mandatorily says they must do as a board, that is, pay the
teachers for all time lost when their schools are closed owing to an epidemic.

It is the policy of the Attorney-General not to encourage groundless litigation
and it is hardly probable that the board of education could be enjoined from doing
what section 7690 G. C. says, by mandate, they must do, it being generally con-
ceded that an epidemic was prevalent and the schools in question were closed out-
side the holidays primarily by reason thereof.

Respectfully,
.Joux G. Prick,
Attorney-General.

33.

WHEN PERSON CHARGED WITH SALE OF UNWHOLESOME AND
ADULTERATED FOOD ENTITLED TO TRIAL BY JURY—SECTION
12760 G. C. CONSTRUED.

In a criminal case before a justice of the peace, wherein the charge is the sale
of unwholesome and adulterated food, contrary to section 12760 G. C., the defendant
is entitled to a trial by jury.

CoLumeus, Oxio, February 7, 1919,

Hown. Tom A. JENKINS, Prosecuting Attorney, Ironton, Ohio.
Dear SirR:——Your letter of January 31, 1919, relative to the case of State of
Ohio vs. Durstein, is at hand. The question contained therein may be put thus:
In a criminal case before a justice of the peace, wherein the charge is the
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sale of unwholesome and adulterated fnod, contrary to the provisions of section
12760 G. C,, is the defendant entitled to a trial hy jury?
Section 12760 G. C. says:

“Whoever sells, offers for sale, or has in possession with intent to sell,
diseased, corrupted, adulterated or unwholesome provisions without mak-
ing the condition thereof known to the huyer, shall be fined not more
than fifty dollars or imprisoned twenty days, or hoth.”

It will be noted that the penalty prescribed by this section may be that of
imprisonment.

Under this circumstance, thz right of the defendant to a trial by jury is as-
sured by both constitutional and statutory provisions.

Sections 5 and 10 of Article T of the Constitution of Ohio say:

“Section 5—The right of trial by jury shall be inviolate, except that,
in civil cases, laws may be passed to authorizc the rendering of a verdict
by the concurrence of not less than three-fourths of the jury.”

“Section 10.—Except in cases of impeachment, cases arising in the
army and navy, or in the militia when in actual service in time of war or
public danger, and cases involving offenses for which the penalty provided
is less than imprisonment in the penitentiary, no person shall be held to
answer for a capital, or otherwise infamous crime, unless on presentment
or indictment of a grand jury; and the number of persons necessary to
constitute such grand jury znd the number thereof necessary to concur in
finding such indictment shall be determined by law. In any trial, in any
court, the party accused shull be allowed to appear and defend in person
and with counsel; to demand the nature and cause of the accusation against
him, and to have a copy thereof; to meet the witness face to face, and to
have compulsory process to procure the attendance of witnesses in his
behalf, and a speedy public trial by an impartial jury of the county in
which the offense is alleged to have been committed; but provision may
be made by law for the taking of the deposition by the accused or by the
state, to be used for or against the accused, of any witness whose attend-
ance can not be had at the trial, always securing to the accused means and
the opportunity to be present in person and with counsel at the taking of
such deposition, and to examine the witness face to face as fully and in
the same manner as if in court. No person shall he compelled, in any
criminal case, to be a witness against himself; but his failure to testify
may be considered by the court and jury and may be made the subject of
comment by counsel. No person shall he twice put in jeopardy for the
same offense.”

That sections 5 and 10, supra, were intended to guarantee the right of trial by
jury as it existed under the constitution of 1802 and at common law, is the inter-
pretation many times given hy our courts.

Work vs. State, 2 O. S. 296.

Inwood vs. State, 42 O. S. 186.

Ames vs. State, 11 O. N. P. (n. s.) 385.
Terry vs. State, 3 O. C. C. (n. s.) 593.

Accordingly, statutes which authorize a penalty by fine only, upon a summary
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conviction under a police regulation, are not in conflict with either of said consti-
tutional provisions, even though imprisonment, as a means of enforcing the pay-
ment of the fine, is authorized.

Inwood vs. State, cited supra.

Section 13432 G. C. says:

“In prosecutions before a justice, police judge or mayor, when im-
prisonment is a part of the punishment, if a trial by jury is not waived,
the magistrate, not less than three days nor more than five days before the
time fixed for trial, shall certify to the clerk of the court of common pleas
of the county that such prosecution is pending before him.”

In the case of Simmons vs. State, 75 O. S. 346, the court, construing section
13432 G. C, held that the waiver of a jury under said section must clearly and
affirmatively appear upon the record, and such waiver can not be assumed or im-
plied, by a reviewing court, from the silence of the defendant or from his mere
failure to demand a jury.

You are therefore advised that in a criminal case before a justice of the peace,
wherein the state charges a sale of unwholesome and adulterated food contrary to
section 12760 G. C,, the defendant is entitled, as of right, to a trial by jury.

Respectiully,
Joun G. Pricg,
Attorney-General.

34.

WITHDRAWAL OF SECURITIES DEPOSITED WITH TREASURER OF
STATE UNDER SECTION 9778 G. C. DISCUSSED—THE TRUSTEES,
EXECUTORS AND SECURITIES INSURANCE CORPORATION, LON-
DON, ENGLAND.

Corumsus, Onio, February 7, 1919.

Hon. R. W. ArcHER, Treasurer of State, Columbus, Ohio.
DEAR Sir:—I have your letter of February 1 requesting my opinion as follows:

“Under section 9778, the Trustees, Executors and Securities Insurance
Corporation, Ltd., a trust company of Winchester House, Old Broad street,
London, England, deposited under date of April 18, 1916, $100,000 as a
deposit, in accordance with the laws governing trust companies.

This company has changed its name to The Trustees Corporation, Ltd.
There is on deposit in this department, to the credit of the Trustees,
Executors and Securities Insurance Corporation $100,000 in U. S. Third
Liberty loan bonds. This company now desires, in the change of name, to
withdraw this deposit. There is nothing in the law that would permit
the treasurer of state to surrender this deposit, and in order that the
treasurer may have full protection in the matter, we are asking you for
your opinion in the premises.

We herewith beg to enclose all papers submitted through the law firm
of Squire, Sanders & Dempsey of Cleveland, Ohio.”

The papers referred to in your letter and which I refer to by number are as
follows:
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(1) Certificate showing change of name from the “Trustees Execu-
tors and Securities Insurance Corporation, Limited,” to the “Trustees
Corporation, Limited.”

(2) Indenture between the Trustees Corporation, Limited, and The
Guardian Savings and Trust Company.

(3) Assignment of deposited bonds by the Trustees Corporation,
Limited, to The Otis Steel Company.

(1 Affidavit of the secretary of the Trustees Corporation, Limited.

(5) Resolution of The Guardian Savings and Trust Company as-
suming liability of the Trustees Corporation, Limited, under the trust
deed of The Otis Steel Company.

(6) Certificate that the Trustees Corporation, Limited, has retired
from business in Ohio.

(7) Copy of trust mortgage from The Otis Steel Company to The
Guardian Savings and Trust Company and the Trustees Executors and
Securities Insurance Corporation, Limited, as trustees.

Section 9778 G. C, under authority of which the Trustees Executors and
Securities Insurance Corporation, Limited, deposited $100,000.00 with the treasurer
of state, is as follows:

“No such corporation either foreign or domestic shall accept trusts
which may be vested in, transferred or committed to it by an individual, or
court, until its paid in capital is at least one hundred thousand dollars, and
until such corporation has deposited with the treasurer of state in cash
fifty thousand dollars if its capital is two hundred thousand dollars or
less, and one hundred thousand dollars if its capital is more than two
hundred thousand dollars, except that, the full amount of such deposit
by such corporation may be in bonds of the United States, or of this state,
or any municipality or county therein, or in any other state, or in the
first mortgage bonds of any railroad corporation that for five years last
past paid dividends of at least three per cent on its common stock.”

I find no provision in the General Code of Ohio which authorizes the with-
drawal of a deposit made under authority of the section just quoted. The legisla-
ture apparently did not anticipate that occasion would ever arise when the with-
drawal of such deposit would be requested.

From the affidavits and certificates enclosed in your letter and above referred
to it appears that the Trustees Corporation, Limited, has never at any time under-
taken or engaged in any trust capacity except the single instance in connection
with The Otis Steel Company, in which The Guardian Savings and Trust Com-
pany of Cleveland acted as joint trustee. If these affidavits and certificates are
as a matter of fact true, and if upon investigation you are satisfied that the
Trustees Corporation, Limited, has no present or possible future liabilities, I be-
lieve you would be justified in permitting the company to withdraw this deposit.
This, however, is purely a question of fact for you to decide and for the correct-
ness of which decision you must be responsible. As Attorney-General I am author-
ized to advise you only in respect to the existing laws governing the situation, and,
as stated above, I find no provision of law covering the situation presented by you.

I might suggest further the advisability of securing the passage of a legislative
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act amending or supplementing section 9778 G. C. to care for similar situations
which may arise in the future.
The papers submitted with your letter are herewith returned.
Respectfully,
Jou~ G. Pricg,
Attorney-General.

35.
COURT COSTS CHARGEABLE UNDER MOTHERS' PENSION ACT.

The only court costs chargeable under the mothers’ pension act are those inci-
dent to the hearing of the motion provided for undcr section 1683-8 G. C. Opinion
of former Attorney-General on this subject approved.

Corumsus, Onio, February 8, 1919.

Hon. D. W. YouNKeR, Probaie Judyc, Greenville, Ohio.

Dear Sir:—The receipt of your letter of December 14, 1918, addressed to my
predecessor in office, Hon. Joseph McGhee, and by him turned over to me for
reply, is acknowledged.

Your letter reads as follows:

“The General Code, sections 1683-2 et al., providing for mothers’ pen-
sions, makes no provision for the payment of any costs in regard to these
matters.

Is it right and proper to assess the costs for performing the clerical
work under the general statute, applicable to the assessment of costs in
the court of common pleas? That is, so much for filing each paper and so
much for issuing each writ or order. Or is the clerk expected to perform
all of these duties without making any charge whatever?”

The question of what costs are chargeable under the so-called mothers’ pension
act (sections 1683-2 to 1683-9, inc., G. C.) has already been the subject of opinion
by the Attorney-General.

In Opinion No. 1063, directed to the bureau of inspection and supervision of
public offices, Columbus, Ohio, and under date of July 20, 1914, the Attorney-Gen-
eral said:

“¥ %= % T am of the opinion that no fees or costs of any character
whatever are to be charged or collected from any source on account of
‘proceedings’ under the mothers’ pension act prior to the filing of a motion
to set aside or vacate or modify the judgment of allowance.”

1914 Atty. Gen. Rep., Vol. T, p. 1012.

Said opinion further held (p. 1013):

“In my opinion, fees are chargeable for filing the motion provided for
in section 1683-8, for issuing and serving processes, for compelling the at-
tendance of witnesses, to witnesses for attending under subpoena and for
making the ‘new order’ of which section 1683-8 speaks; and as already in-
dicated, the precise fees chargeable in the given instance are to be deter-
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mined by reference to the statutes regulating fee bills, in the ¢2urt which
happens, at the time, to be exercising juvenile jurisdiction.”

With the conclusions just above quoted, I find myself in agreement. With
some of the reasons adduced in said opinion in support of those conclusions, I am
not, however, entirely satisfied. In particular, I am not inclined to attach as much
weight as the opinion does to the contention that fees are not chargeable if and
when they relate to services rendered for the public and not for private individuals.
Now that all the fees and costs, collected or received by a probate judge and the
other public officers mentioned in scction 2977 G. C, are reccived and collected as
public moncys for the sole use of the treasury of the county in which said officers
are elected, the distinction recognized in said opinion, between fees paid by the
person for whom a private service is to be rendered and fees paid out of the public
treasury, is not, in my judgment, of much help in answering the question under
discussion. The sole inquiry, in a case of this kind, is this: Is there a statute which
authorizes the court to tax costs?

See Farrier vs. Cairns, 5 Ohio 45, 48.

Except as noted in the opinion above referred to, I find no statute bearing on
this question.

With the slight difference above noted, I am in full accord with the opinion
of the former Attorney-General, hereinbefore cited.

Respectfully,
Jorn G. Pricg,
Attorney-General.

36.

BLIND RELIEF—HOW TO DETERMINE RESIDENTIAL QUALIFICA-
TIONS—REMOVAL FROM ONE COUNTY TO ANOTHER.

In order to acquire the residential qualifications essential lo an award of blind
relief, the applicant must have resided and supported himself within the county for
twelve consecutive months without relief under the laws providing for relief of the
poor.

A person removing from one county to another, but continuing to receive blind
relief from the county of her former abode, does not acquire the residential quali-
fications entitling him to receive blind relief from the latier county.

Corumsus, Onio, February 10, 1919,

Hon. WavLter S. RUFF, Prosecuting Attorney, Canton, Ohio.
Dear Sir:—Under date of January 24, 1919, you requested my opinion upon
the following statement of facts and inquiry:

“A totally blind person moved from Cleveland, Cuyahoga county, to
Canton, Stark county, over a vear ago. Prior to the time of her re-
moval from Cleveland to Canton she was granted relief by the county com-
missioners of Cuyahoga county and for a period for one year after her
removal from Cuyahoga county she was receiving relief from Cuyahoga
county. At the expiration of one year she applied to the county com-
missioners of Stark county for rclief.

The county commissioners have asked me for an opinion as to whether
in such a case they were justified in granting her relief. I have been
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unable to find any opinion from your office upon this question and have
been informed that in some counties they do not grant relief to blind
persons who have been receiving aid from other counties. The county
commissioners feel that a person receiving blind relief is in the same class
as a pauper and should not be permitted to move from one county to
another.

T would be very glad to have your opinion upon this question.”

The operative law governing blind relief is found in sections 2962 to 2970 G. C.
inclusive, as amended in 103 O. L. 60. _ -

The original legislation on this subject, as enacted April 25, 1904, was held un-
constitutional by the Supreme Court in the case of Auditor of Lucas county vs.
State, 75 O. S. 114, for the reason that it authorized the expenditure, for private
purposes, of public funds raised by taxation. In 1913 the legislature amended and
supplemented the provisions of the original act of 1904, effectually restricting the
provisions for relief to such persons, as by reason of loss of eyesight, would be-
come a charge upon the public, or upon those not required by law to support them,
unless granted the relief provided by the act.

The curative provisions of this amendment of 1913 as found in 103 O. L. 60,
were held by the Supreme Court to remove the objectionable features of the
original act, and the legislation as thus amended was held constitutional. See State
ex rel. vs. Edmondson, 8 O. S. 351.

In the opinion in this case, after noting the extent and character of the modifi-
cation introduced by the amendment, the court says:

“It will, therefore, be seen that the statute seems to have been drawn
for the purpose of carefully avoiding the defects in the statute of 1904
pointed out by the court in Lucas county vs. State, supra. The relief pro-
vided for in the latter statute is limited to those who are, or will become,
charges upon the public, or upon those not required by law to support
them, and is the only public relief that may be given to them.”

It might be noted in this connection that an enactment of 1913 relating to the
subject of blind relief, and found at page 833 of Vol. 103 O. L. was held in 89 O.
S. 351, supra, to be unconstitutional and inoperative by reason of the same infirmi-
ties, among others, as were fatal to the original enactment of 1904.

Your inquiry, therefore, relative to residential qualifications for receiving blind
relief invites consideration of section 2966 G. C. taken'in connection with the pro-
visions of the amendatory act in 103 O. L. 60, relating to the administration of such
relief. Section 2966 G. C. provides:

“In order to receive relief under these provisions, a needy blind per-
son must become blind while a resident of this state, and shall be a resident
of the county for one year.”

Section 2967 G. C. (103 O. L. 60) provides:

“At ‘east ten days prior to action on any claim for relief hereunder,
the person claiming shall file with the board of county commissioners a
duly verified statement of the facts bringing him within these provisions.
The list of claiins shall be filed in a book kept for that purpose in the
order of filing, which record shall be open to the public. No certificate of
qualification of drawing money hereunder shall be granted until the board
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of county commissioners shall be satistfied from the evidence of at least
two reputable residents of the county, one of whom shall be a registered
physician, that they knew the applicant to be blind and that he has the
residential qualifications to entitle him to the relief asked. Such evidence
shall be in writing, subscribed to by such witnesses, and shall be subject
to the right of cross-examination by the board of county commissioners
or other person. If the board of county commissioners be satisfied upon
such testimony that the applicant is entitled to relief hereunder, said board
shall issue an order therefor in such sum as said board finds needed, not to
exceed one hundred and fifty dollars per annum, to be paid quarterly from
the funds herein provided on the warrant of the county auditor, and such
relief shall be in place of all other relief of a public nature.”

The phrase ‘“shall be a resident of the county for one year” in section 2966
G. C. supra, in my opinion, has the same significance as the term “legal settle-
ment” in the statutes relating to the general administration of poor relief.
The relief provided for the needy blind was considered by the court in 89 O.
S. 351, supra, as in the nature of poor relief, and at page 357 of the opinion the
court said:

“The express object, and the practical provision, of the enactment is
to furnish relief to the blind who are poor and needy, and to avoid the
public burden,

It is not questioned that the relief of the poor is a proper public
purpose.”

At page 358 the court said:

“Outdoor relief of the poor, as distinct from relief in institutions, was
fixed as part of the policy and practice of Ohio one hundred years ago.”

In the chapter of the code providing for public relief for the poor, section 3477
G. C. provides in part:

“Each person shall be considered to have obtained a legal settlement
in any county in this state in which he or she has continuously resided
and supported himself or herself for twelve consecutive months, without
relief under the provisions of law for the relief of poor.”

In addition to the wholesome public purpose to provide for the well being of
the poor, the law evidences the further proper solicitude for placing the burden of
such support upon the proper county. The provisions of the statute make the resi-
. dential qualifications jurisdictional, and this must be established from the evidence
of at least two reputable residents of the county before any discretion as to
awarding relief may be exercised by the commissioners.

Since in order to gain a legal settlement in any county of the state, a person
must have resided therein continuously and supported himself or herself for twelve
consecutive months without relief under the provisions of law for the relief of
the poor, it therefore becomes apparent that under the facts stated in your in-
quiry, no legal settlement was acquired, indsmuch as the person in question has
been receiving relief from Cuyahoga county during all or a portion of the year pre-
ceding her application for relief from Stark county, and I therefore hold that such
person would not have the residential qualifications to entitle her to receive blind
relief upon her application to the commissioners of Stark county.
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I find that my predecessor has considered a similar question in an opinion
found at page 1432 of Vol. 2, Reports of Attorney-General for the year 1915, and
the following is quoted from said opinion:

“It seems quite clear that the legislature in providing a different
qualification as to residence for a needy blind person than that required
for other needy persons, did not intend to change the existing laws as to
the county which should bear the burden of the support. This conclusion
follows from the provisions of the blind relief law itself, and the decision
of the court in the case of State ex rel. Grant vs. Sayre, Auditor, supra,
showing as they do the close relation existing between blind relief and
poor relief. It follows, therefore, if this applicant is not and could not
become a public charge upon Lucas county, then Lucas county, under the
provisions of section 2966, supra, would have no authority to grant him
blind relief. On the other hand, to be entitled to blind relief he must be
a pauper, and therefore a charge upon the county in which he has a legal
settlement, which said county must discharge its duty to support him by
granting him blind relief. His living in Lucas county does not relieve
Crawford county of the duty to support him, and that county should con-
tinue to furnish him the relief even if he may now live in another county.
It Crawford county fails to furnish the relief and he thereby becomes a
public charge, Lucas county can only follow the provisions of section
3482, supra, and send him back to Crawford county.”

I am in accord with the conclusions of my predecessor that the change of
place of abode from one county to another by a person who continues to receive
blind relief from the county of his former abode, will not accomplish a change of
residence within the purview of section 2966 G. C. prescribing the residential quali-
fications for receiving blind relief.

Answering your question specifically, therefore, it is my opinion that the
person moving from Cuyahoga county to Stark county as mentioned in your in-
quiry, is not entitled to receive blind relicf from Stark county, if during the twelve
months preceding her application she has heen receiving blind relief from the
county of her former residence.

Respectfully,
JorN G. Prick,
Attorney-General.

37.

WHEN A COUNTY HOSPITAL IS EXEMPT FROM TAXATION.

A county hospital constructed and maintained under sections 3127 et seq. of the
General Code is exempt from general property taxation as an “institution of public
charity only.”

CoLuMmzus, Onio, February 10, 1919.

Hox. V. W. FeLIATRAULT, Prosecuting Attorney, Ravenna, Ohio.
Dear Sir:—Receipt of your letter of January 24 requesting my opinion upon
the question therein stated is acknowledged. The question is as follows:
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"Under authority conferred by sections 3127 to 3138-2 ‘inclusive,
Portage county purchased a hospital, elected * * * trustees % * #
and are now operating it as a county institution. Bonds were issued to
pay the original purchase price and additional ones have been issued to
defray expenses.

Patients who are able to do so, are required to pay for services in the
hospital, and those who are unable to pay, are also taken care of.

Question: Should the above institution be exempt from taxation?”

The following quotations from the statutes referred to by you are sufficient
to disclose the character of the institution described in your letter:

“Section 3127.—\When two hundred or more taxpayers of a county
petition the county commissioners for the privilege of having submitted to
a vote of the electors of such county the issue of county bonds * * *
for the purchase of a site and the erection thereon of a county hospital
* % % and the support therof, such commissioners shall order a special
election * * *” .

“Section 3131.—At the next election of county officers * * * trus-
tees shall be elected w

“Section 3132.—Such trustees shall have charge of the purchase of the
site, erection of buildings thereon for such hospital and its management and
control of all its property. * * * Such trustees may receive and hold
in trust for the use of the hospital any grant or devise of land, or any gift
or bequest of money or other personal property that may be given for the
erection or support of the hospital.”

“Section 3137.—The hospital trustees may determine whether or not
patients presented at the hospital for treatment either medical or surgical,
are subjects for charity, and shall fix such price for compensation from
patients other than those unable to assist themselves, as they deem proper.
The receipts therefrom shall be paid into the county treasury to the credit
of the hospital fund, and used toward the maintenance of the hospital.”

“Section 3138.—On the first Monday in April of each year, * * *
the trustees shall certify the amount necessary to maintain and improve
the hospital for the ensuing year.”

It is very clear that what is created by action under these sections is a charita
ble institution open to all on the same terms, one of which terms is that those
unable to pay for medical or surgical service and nursing shall not be required to
do so; and that the institution is owned by the county and managed and controlled
by it, being supported, in so far as its operating revenues are insufficient for its
maintenance, by general tax levies.

The constitution, Article X1II, section 2, authorizes the general assembly by gen-
eral laws to exempt “institutions used exclusively for charitable purposes” and
“public property used exclusively for any public purpose.”” These constitutional
provisions are not self-executing, being on their face merely grants of authority to
the legislature to pass laws. Here we are remitted to the provisions of the General
Code for the final answer to the general question, which is as to whether or not prop-
crty of the kind which the foregoing discussion has disclosed the county hospital
to be is exempt from taxation.

So far as county property is concerned the following provisions of the General
Code may be considered :

“Section 5352.—Buildings belonging to counties and used for holding
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courts, and for jails or county offices, with the ground, not exceeding ten
acres in any county, on which such buildings are erected, shall be exempt
from taxation.” ’

“Section 5353.—Lands, houses and other buildings belonging to a
county, township, city or village, used exclusively for the accommodation or
support of the poor, or leased to the state or any political subdivision
thereof for public purposes, and property belonging to institutions of
public charity only, shall be exempt from taxation.”

I think it is obvious that the fact of county ownership is not enough under
these statutes (and there are no others applicable) to entitle the property in ques-
tion to exemption. It does not consist of “buildings * * * used for holding
courts, and for jails or county offices,” and the lands, houses and other buildings
of which it does consist are not “used exclusively for the accommodation or sup-
port of the poor.”

However, it is very clear that if the hospital were not owned by the county,
but was conducted by a private corporation not for profit in precisely the same
manner in which the county is required by law to conduct it, such a hospital so
operated would constitute “an institution of public charity only” within the mean-
ing of section 5353 G. C. The question therefore arises as to whether or not the
fact of county ownership is enough to destroy the institutional idea required by
the latter portion of that section; or, in other words, whether a county may own
and conduct “an institution of.public charity only” or in a sense and with respect
to some such activity actually be “ an institution -of public charity only.”

On this point I find the following judicial opinions:

“The term ‘institution’ is sometimes used as descriptive of the estab-
lishment or place * * *; at other times it is used to designate the organ-
ized body. It is used in both senses in the third section of the tax law
* % *  Tn the sixth clause of the section it is used in the latter sense,
and the property referred to is described as belonging to the institutions
named.”

(White, J., in Gerke vs. Purcell, 25 O. S. 229).

“The word ‘institutions’, in the sixth clause of section 3 of the tax
law, is used to designate the corporation or other organized body insti-
tuted to administer the charity, and the real estate described as belonging
to such institutions has reference to property owned by them; and to en-
title such institutions to hold the property exempt from taxation, they must
not only own it, but it must be so used as to fulfill the requirements of the
statute.”

(Syllabus in Humphries vs. Little Sisters of the Poor, 290 O. S. 201.)

“It seems clear to us that the word ‘institutions’ in this clause is used
to designate the corporation or other organized body instituted to administer
the charity, and that the real estate described as belonging to such institu-
tions has reference to property owned by the institutions; and that to en-
title them to hold the property exempt from taxation, they must not only
own it, but it must be so used as to fulfill the requirements of the statute.
EEEE 5

“The word ‘belonging’ is used in the same sense throughout the clause,
and, as there used, means ownership.

We do not say that the legal title must be vested in the institution. If
the legal title were held in trust for the sole use and benefit of the insti-
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tution, the property, in such case, would be regarded as belonging to the
institution.”
(Id. pp. 206-207, per White, J.) -

The passage last quoted was repeated with approval in the opinion of Nichols,
C. J., in Rose Institute vs. Myers, 92 O. S. 252, 270, where it was characterized as
expressing the settled policy of the state.

This department held in an opinion under date of June 17, 1918 (No. 1279), in
which the question was as to the exemption from taxation of real estate the fee
of which was in the county, but which was held by the county for the benefit of
an agricultural society conducting county fairs, etc, in compliance with the statute,
that the following propositions are to be taken as true:

“In order that real estate may be exempt from taxation under section
5353 General Code, two things must concur, viz.:

(1) Ownership in an institution, i. e., organization of some kind as
distinguished from an individual.

(2) Exclusive use for a purpose charitable in the sense that it aims
to alleviate human suffering or meet great public needs, such as the ad-
vancement of science or useful arts, and is carried on without gain to
the members of the organization; and public in the sense that its benefits
are available to all without distinction and upon the same reasonable
terms.

But in connection with the first of these propositions it is to be ob-
served that the place where the legal title is found is immaterial. The
ownership that is requisite is the equitable or beneficial use, and not the
legal title.”

In the opinion just cited the Attorney-General was not confronted by pre-
cisely the same question as that which is now raised, for there he was dealing with
property the beneficial use of which was in a private corporation not for profit,
though such corporation was so far public as to be the recipient of subsidies from
the public treasury. Here we have to deal with property the legal title of which
is in the county and the beneficial use of which is in an enterprise conducted for the
public by public officers. True, they are organized into a board which has the sole
and exclusive management of the enterprise so that there is a form of organization;
but it is to be doubted that the trustees of the hospital are even so much as a
quasi corporation. Rather, it would appear that they are merely a board of public
officers charged with the performance of certain public functions. On the other
hand, it is true that they have the control of a fund or funds arising from the
operation of the enterprise or from the making of donations (section 3132, supra),
so that they conduct their activities in substantially the same manner as would the
trustees of a corporation not for profit.

The question would not be so difficult were it not for the fundamental princi-
ple that exemptions from general taxation are to be strictly construed. Here it is
to be observed that the general assembly has expressly designated certain classes of
property belonging to counties as exempt from taxation; while if this particular
class of property belonging to counties is to be held exempt it must be brought
within the scope of a more general provision applicable primarily at least to chari-
table enterprises conducted under private auspices, though public in character. In
the same connection I should refer to section 5353-1 G. C., which provides as
follows:
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“Property, real, personal, and mixed, the net income of which is used
solely for the support of institutions used exclusively for children’s homes
for poor children, the real estate on which said institutions are located,
and the buildings connected therewith, shall be exempt from taxation.”

It might be argued that by making this express provision as to children’s
homes, which is certainly broad enough to include county and district children’s
homes, the legislature had evinced an intention to exclude from the more general
exemption cther types of public institutions conducted by the county and not else-
where specifically enumerated.

On the whole, however, the opinion of this department is that property be-
longing to a county and used for county hospital purposes is exempt from taxation.
This conclusion is reached because of the decision in Gerke vs. Purcell, supra. In
that case the question passed upon by the court was as to the exemption of
parochial schools belonging to and conducted under the auspices of the Roman
Catholic church by the duly appointed officers or agents of that church. The legal
ownership of the property in question in that case was in the archbishop of the
appropriate diocese. It did not appear that any separate organization whatsoeveér
was maintained for the conduct of the schools. In other words, unless the church
itself could be regarded as an “institution of purely public charity” there was no
separately organized body of persons which could be pointed out as the “corpora-
tion or other organized body instituted to administer the charity” to use the lan-
guage of Humphries vs. Little Sisters of the Poor, supra.

In the subsequent case of Watterson vs. Halliday, 77 O. S. 150, it was held
without in any way modifying or overruling Gerke vs. Purcell and Humphries vs.
Little Sisters of the Poor, that the Rocan Catholic church was, as such, not an
“institution of purely public charity.”

So that we have it that parochial schools are “institutions of purely public
charity” (or, as the statutory language now is, “institutions of public charity only™),
though the legal title of the property used in the conduct of such schools is in
some archbishop, and though the organization which he represents and which
actually conducts the schools is not in its hroader aspects at least an “institution of
purely public charity.” In other words, as pointed out by the Attorney-General
who rendered the opinion which has been cited, the effect of these cases taken to-
gether compels the conclusion that “property the legal title of which is in the bishop
or archbishop is to be regarded as vested in substantially different beneficial owner-
ships when it is managed and conducted for purely church purposes, on the one
hand, and when it is managed and conducted for the purposes of schools open to
the public, on the other hand.”

Applying the distinctions drawn from these cases to the question now under
discussion it seems rather clear that if the henecficial use to which property the legal
title of which happens to be in the county is put is a publicly charitable one, and
such use is conducted under organized forms, the fact that we are unable to iden-
tify the organization which is the owner of the property and by which the use is
conducted as “an institution of public charity only” in its broader aspects only, does
not prevent the conclusion that the particular enterprise constitutes “an institution
of purely public charity.” In other words, though the county is itself not an “insti-
tution of public charity only,” just as the Roman Catholic church was held in
Watterson vs. Halliday not to be such an institution; yet the hospital conducted by
the trustees for the county is as much a separate institution of public charity only
as are the parochial schools, as held in Gerke vs. Purcell, supra. In this connection
I quote the following from the syllabus in Gerke vs. Purcell:

“Schools established by private donations, and which are carried on



ATTORNEY-GENERAL, 61

for the benefit of the public, and not with a view to profit, are ‘institutions
of purely public charity’ within the meaning of the provisions of the con-
stitution, * * %

The constitution, in directing the levying of taxes and in authorizing
exemptions from taxation, has reference to property, and the uses to which
it is applied ; and where property is appropriated to the support of a charity
which is purely public, the legislature may exempt it from taxation, with-
out reference to the manner in which the title is held, and without regard
to the form or character of the organization adopted to administer the

charity.
In the description of the property exempted from taxation in section
3 of the tax law, * * * the word ‘public’ as therein applied to school

houses, * * * and other institutions of learning, is descriptive of the

uses to which the property is devoted. The schools and instruction which
the property is used to support must he for the benefit of the public; and
when private property is thus appropriated without any view to profit, it
constitutes a ‘purely public charity’ within the meaning of the constitutional
provision.”

These statements are reinforced by the following from the opinion in Myers
vs. Kose Institute, 92 O. S. 238, per Johuson, J. (p. 242) :

“It has been constantly recognized and held by this court that the
phrase ‘institutions of purely public charity’ is a broad one, and that the
term may be applied by the legislature to the organization which admin-
isters the charity or to the establishment where its operations are carried
on.”

Again, in Rose Institute vs. Myers, 92 O. S. 252, the court, per Mr, Chief
Justice Nichols, used the following vigorous language (p. 266) :

“We gather from * + + the several Ohio cases, these two general
and controlling rules of interpretation:
1. 1t is the use of the property which renders it exempt or non-ex-
empt, not the use of the income derived from it.
2. The exemption is not a release in personam, but a release in rem,
and the res to which the release applies must be found and identified hy
the officer or no exemption can he recognized.

Joth of these opinions cite Gerke vs. Purcell with approval,

The conclusion is therefore reached that a county hospital is “an institution of
public charity only” and that the lands, buildings and personal property the title of
which is in the county, but the heneficial use of which belongs in the sense above
developed to the hospital, are exempt from taxation.

Respectfully,
Joux G. Pricg,
, Attorney-General.
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38

SECTION 12672-1 G. C,, PROVIDING POSSESSION OF CERTAIN DRUGS,
IS IN EFFECT, REGARDLESS OF LATER AMENDMENT TO SEC-
TION 12672 G. C.

Corumsus, Onilo, February 10, 1919.

The Department of Agriculiure, Columbus, Ohio.
GENTLEMEN :—This is to acknowledge receipt of your letter dated January 27,
1919, as follows:

“Was section 12672-1 Ohio law, which made it.a misdemeanor to have
in one’s possession any narcotic, unless a registered physician, dentist or
veterinary surgeon or pharmacist of this state, repealed or amended with
section 12672 Ohio law, or is it still operative?

“In this state persons are found who have large quantities of narcot-
ics bought from peddlers, whom, if this section is not in operation, I
cannot prosecute.”

Section 12672-1 G. C., first referred to in your letter, was enacted April 17,
1913 (103 O. L., 506), as a supplemental section to section 12672,

Prior to this supplemental section, section 12672 did not make it a penal offense
to have such drugs or narcotics in one’s possession, but limited the operation and
effect of said section to the selling, bartering, furnishing or giving away of such
drugs.

At the same time that section 12672-1 was enacted, section 12672 was amended
to include and make criminal the possession of such drugs, and as’ amended in 103
O. L., supra, contained these provisions:

“Whoever sells, barters, furnishes or gives away, directly or indirectly,
or has in his possession for the purpose of selling, bartering, furnishing or
giving away, directly or indirectly, any quantity of cocaine, alpha or beta
eucaine or alypin, morphine, acetyl-morphine, diacetyl-morphine, di-acetyl-
ester-morphine, ethyl morphine, heroin, chloral hydrate, opium, or any of
their alkaloids, salts, derivatives or compounds, or any synthetic equivalent
thereof either as to the physical properties or physiological action, * *7”

Section 12672-1 G. C. provided that:

“The finding in the possession of a person who is not a wholesale
dealer in drugs, a registered pharmacist, physician, dentist or veterinary
surgeon,”

of any quantity of such drugs as those mentioned or described in sections 12672
and 12672-1 G. C., should be prima facie evidence of the violation of said section
12672.

It is to be noted that an earlier amendment of section 12672 at the same ses-
sion of the legislature (103 O. L., p. 340), did not make it a penal offense to have
possession of such drugs. It is also to be noted that there are certain exceptions
to said sections, such as sales upon the original written prescription of licensed phy-
sicians, etc., and that the section does not extend to sales at wholesale to registered
pharmacists, etc., nor does it apply to liquid preparations sold in good faith as
medicines, containing a certain minimum amount of opium, morphine, heroin, etc.
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Section 12672 G. C,, as amended on March 21, 1917, in 107 O. L., p. 493, and
in its present form, is as follows:

“Whoever sells, barters, furnishes or gives away, directly or indi-
rectly, or has in his possession for the purpose of selling, bartering, fur-
nishing or giving away, directly or indirectly, any quantity of cocaine,
alpha or heta eucaine or alypin, morphine, acetyl-morphien, diacetyl-mor-
phine, diacetyl-estermorphine, thyl morphine, heroin, chloral hydrate,
opium, or any of their alkaloids, salts, derivatives or compounds, or any
synthetic equivalent therof either as to the physical properties or physio-
logical action, except upon the original written prescription of a physician,
dentist, or veterinary surgeon, duly licensed under the laws of this state,
when prescribing for their patients for actual and necessary purposes in the
proper practice of their respective professions, which prescription shall con-
tain the name of the physician, dentist, or veterinary surgeon, issuing it,
the date of issue and the name of the person for whom it is issued; or
fails to keep such prescription on file for at least two years, in such manner
that it is accessible at all reasonable times to the inspection of the proper
officer or officers of the law and the secretary of agriculture, or fills said
prescription more than once, shall be fined not less than twenty-five dollars,
nor more than five hundred dollars, or imprisoned in the county jail not
less than thirty days or more than six months, or both offense shall be
imprisoned not less than one year or more than five years in at the dis-
cretion of. the court, for the first offense, and for each subsequent the
penitentiary. If it be made to apear to the court that the person so con-
victed is addicted to the use of any of the above mentioned drugs or sub-
stances, the court, with the consent of such person may commit suich person
to a hospital or other institution for the treatment of such person. This
section does not extend to sales at wholesale of any quantity of the above
mentioned drugs to duly registered pharmacists, physicians, dentists or
veterinary surgeons; and shall not apply to liquid preparations sold in good
faith as medicines containing not more than two grains of opium, or not
more than one-fourth grains of morphine, or not more than one-fourth
grain of heroin, or not more than one-eighth grain of alpha or beta
eucaine, or not more than ten grains of chloral hydrate in one fluid ounce,
or if a solid preparation, in one avoirdupois ounce.”

Section 12672-1 G. C. is unaffected by the amendment in 1917, and the law
governing such sale and possession is governed by section 12672, as last amended,
and by section 12672-1, as enacted in 103 O. L., p. 506.

Respectfully,
Joan G. Prick,
Attorney-General.

39.

APPROVAL OF CERTIFICATE OF AMENDMENT TO ARTICLES OF
INCORPORATION OF THE GUARDIAN CASUALTY COMPANY, OF

CLEVELAND, OHIO.
Corunsus, OHro, February 10, 1919,

Hon. WiLLiam D. Furtown, Secretary of State, Columbus, Ohio.
Dear Sir:—Your letter of February 10, 1919, with which you enclosed pro-
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posed certificate of amendment to the articles of incorporation of The Guardian
Casualty Company, of Cleveland, Ohio, for examination and approval by me, was
duly received.

The effect of the proposed amendment will be to eliminate from the original
articles of incorporation of the company that portion of the purpose clause reading
as follows: '

“Guaranteeing the fidelity of persons holding places of public or private
trust, who are required to, or, in their trust capacity to receive, hold,
control, disburse public or private moneys or property; guaranteeing the
performance of contracts other than insurance policies, and executing and
guaranteeing bonds and undertakings required or permitted in all actions
or proceedings, or by law allowed,”

and to add thereto the following provision:

“and indemnifying persons and corporations other than employers against
loss or damage for personal injury or death resulting from accidents to
other persons or corporations.”

The company was organized under paragraph 2 of section 9510 G. C., and under
that section the company could have inserted in the original articles of incorpora-
tion the provision for. “indemnifying persons and corporations other than em-
ployers against loss or damage for personal injury or death resulting from acci-
dents to other persons or corporations,” and it would also have been permissible
for the company to have omitted from the articles the provisions now sought to be
climinated by the proposed amendment, and quoted above. v

Both the proposed elimination from and the addition to the articles of incor-
poration sought to be accomplished by the proposed amendment are authorized by
section 8719 G. C, (107 O. L. 415, 416) which provides, among other things,
that a corporation may amend its articles of incorporation “so as to modify, en-
large or diminish the objects or purposes for which it was formed;” and so as “to
add to the articles anything omitted from, or which lawfully might have been pro-
vided for originally, or to take out of the articles any unnecessary provisions or
provisions which might lawfully have been omitted from them originally.” See
Annual Report of the Attorney-General, 1911-1912, Vol. 1, p. 98

I return herewith the proposed certificate of amendment with my certificate
of approval endorsed thereon.

Respectfully,
Jor~n G. Prick,
Attorney-General.

40.
-APPROVAL OF BOND ISSUE OF EAST LIVERPOOL CITY SCHOOL
DISTRICT IN THE SUM OF $12,000.00.

Industrial Commission of Ohio, Columbus, Ohio. )

Corumets, Ouro, February 11, 1919,


https://12,000.00
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41.
ROADS AND HIGHWAYS—APPROVAL OF FINAL RESOLUTIONS FOR

ROAD IMPROVEMENTS IN VINTON, ATHENS, FULTON, LAKE AND
WAYNE COUNTIES.

Hox. CLintox CowkeN, State Highway Commissioner, Columbus, Ohio.

CoruMmsus, Omnio, February 11, 1919,

42.
APPROVAL OF BOND ISSUE OF KNOX COUNTY, OHIO, IN THE SUM
OF $138,666.67.

Industrial Commission of Olio, Columbus, Ohio.

Corumsus, Omnio, February 11, 1919,

43.
APPROVAL OF BOND ISSUE OF BARBERTON CITY SCHOOL DISTRICT
IN THE SUM OF $36,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, Onio, February 11, 1919,

44.
APPROVAL OF BOND ISSUES OF CANTON CITY SCHOOL DISTRICT IN
THE SUM OF $217,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, OHI1o, February 11, 1919,
3—Vol. I—A. G.


https://217,000.00
https://36,000.00
https://138,666.67
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45,

BOARD OF CONTROL OF CITY OF CLEVELAND—CONSTRUCTION OF
RESOLUTION INCREASING COMPENSATION OF CERTAIN EM-
PLOYES—RETROACTIVE CLAUSE CONSTRUED.

1. The resolution of the board of control of the city of Cleveland, adopted
March 5, 1918, increasing compensation of certain employes, effective January 1,
1918, is retroactive in so far as it attempts to provide increased compensation for
previously rendered services and to create @ new obligation on said city and to that
extent is violative of section 28, Article 11, of the Constitution of Ohio.

2. Such resolition is ineffective in law to authorize payment for such pre-
viously rendered services, being within the inhibition of section 29, Article II, of
said constitution.

3. Such resolution is not subject to referendum under sections 4227-1 et seq.
G. C., or section 61 of the Cleviand charter.

CbLUMBUS, Omnrio, February 11, 1919,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GenTLEMEN :—This is to acknowledge the receipt of your letter dated Januar
6, 1919, as follows: ’

“We request your written opinion upon the following matter:

“We are calling attention to sections 82 and 189 of the charter of the
city of Cleveland, Ohio, as contained in Vol. 1 of the Supplement of the
General Code of Ohio. '

Statement of Facts.

“A resolution of the board of control, advertised in the city record
of the city of Cleveland, adopted and passed in March, 1918, increased the
compensation of various employes and provided that such increased com-
pensation shall become operative January 1, 1918, and the increased com-
pensation covering the period from January 1 on has been paid to such
employes.

Question 1. Is such legislation legal and has such increased com-
pensation been regularly paid?

We are also enclosing marked copies of the city record for illus-
trations.”

Pertinent parts of sections 82 and 189 of the charter of the city of Cleveland,
Ohio, to which you call attention in your letter, are as follows:

Section 82—“The mayor and the directors of the several depart-
ments shall constitute the board of control. The mayor shall be ex officio
president of the board. * * * A meeting of the board shall be public,
a record of its proceedings shall be kept, and an abstract of its proceed-
ings shall be printed in the city records.”

Section 189.—“The council shall fix, by ordinance, the salary or com-
pensation of directors of departments, its own members and employes, of
the members of the divisions of police and fire, under the immediate con-
trol of the chiefs thereof, and of members of boards or commissioners in the
unclassified service of the city. The board of control shall fix the number
and the salaries or compensation of all other officers apd employes. * * *
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The salary of any officer, employe, member of a board or commission in

the unclassified service of the city shall not*be increased or diminished
during the term for which he was elected or appointed and all fees per-
taining to any office shall he paid into the city treasury.” |

The marked copy of the city record, referred to in your letter, purports to be
a part of the abstract of the proceedings of the board of control, which, as pro-
vided in the above quoted sections of the Cleveland charter, has the power to fix
the number and salary or compensation of certain employes of the city.

From supplemental information obhtained by personal conferences with your
department, I am informed that the specific question upon which you desire my
opinion is, whether the board of control may legally make the increased compensa-
tion retroactive so that the increased salary, provided for in their meeting of March
15, 1918, could become operative on January 1, 1918, as provided in the last clause
of the several resolutions in the marked paragraphs heretofore referred to, and
further, if such increased compensation for the period prior to the passage
of the resolution of the board of control, March 8, 1918, has been legally paid.

The facts stated in your letter, supplemented by those stated in personal con-
ference, also raise the question of whether the prospective operation of the resolu-
tion under consideration is subject to the referendum.

Sections 28 and 29 of Article II of the Constitution of Ohio are applicable.

Section 28—“The general assembly shall have no power to pass re-

tractive laws * = *7

Section 29—“No extra compensation shall be made to any officer,
public agent, or contractor, after services shall have been rendered or the

contract entered into; * * *7

Section 3 of Article XVIII, adopted September 3, 1912, of the Ohio Constitu-
tion, must also be considered. It provides:

“Municipalities shall have authority to exercise all powers of local
self-government and to adopt and enforce within their limits such police,
sanitary and other similar regulations as are not in conflict with general
laws.”

In the construction of ordinances and by-laws of municipal corporations, we
must consider the question as to what extent municlpal corporations are bound by
constitutional inhibitions limiting the legislative power of the state, which, under
the constitutional limitations, is the source of the power of the municipality.

Judge Cooley, in Constitutional Limitations, page 2388, says:

“The power of municipal corporations to make by-laws is limited in
various ways.

“It is controlled by the constitution of the United States and of the
state. The restrictions imposed by those instruments which directly limit
the legislative power of the state, rest equally upon all the instruments
of government created by the state. If a state cannot pass an ex post facto
law, or law impairing the obligation of contracts, neither can any agency
do so which acts under the state with delegated authority. * * * and
whatever the people by the state constitution have prohibited the state
government from doing, it cannot do indirectly through the local govern-
ments.”
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True, Judge Cooley wrote the foregoing before the adoption of section 3.
Aritcle XVIII of the state constitution and before the city of Cleveland obtained
its charter. However, this principle, as announced by him, has been re-affirmed by
the Supreme Court of Ohio. .

In Fitzgerald et al vs. City of Cleveland, 88 O. S., p. 338, in the first branch of
the syllabus it was held:

“The provisions of section 7, Article XVIII of the constitution, as
amended in September, 1912, authorizes any city or village to frame and
adopt or amend a charter for its government and may prescribe therein
the form of government and define the powers and duties of the different
departments, provided they do not exceed the powers granted in Article
111, section 18, nor disregard the limitations imposed in that article or
other provisions of the constitution.”

And again, in the same court, in the decision of the Cleveland telephone case,
which was decided in June, 1918, 98 O. S., 375, the court say:

“A charter is merely a vehicle for the exercise of municipal power
and cannot confer authority upon a municipality in excess of the power
conferred by the constitution itself.”

We have to consider, then, whether the resolution involved herein is within
the inhibition of the constitution of Ohio. And this must be answered in the
affirmative if it is retroactive or if it seeks to make “compensation” to any officer,
public agent or contractor, after the services shall have been rendered.

Retroactive law, as defined by Justice Story, as quoted in Rariden vs. Holden,
15 O. S., 207, has been held to be:

“Upon principle, every statute which takes away or impairs vested
rights, acquired under existing laws, or creates a new obligation, imposes
a new duty or exercises a new disability in respect to transactions or
considerations already passed, must be deemed retrospective.”

A statute which proposed to authorize the issuance of a refunding order to a
township board of education treasurer, to cover an alleged error in his settle-
ment with his successor in office, was held to create a new obligation in that the
money so refunded was to be raised by special levy against the township. This
was the holding in Commissioners vs. Roche Bros, 50 O. S., 103, and was fol-
lowed in Board of Education vs. State, 51 O. S., 531.

A similar statute was before the court and held unconstitutional on the same
ground in State vs. Brown, 8 O. C. C, 103.

So it would appear that the increased compensation proposed to be paid to
employes embraced in these resolutions, would be retroactive and within the inhi-
bition of said section 28.

Section 29 of the constitution is mandatory, that no extra compensation shall
be made “to any officer, public agent or contractor after the service shall have
been rendered or the contract entered into,” and it only remains to inquire, first,
if the service in the matter under consideration has been rendered. Assuredly it
has. Second, are the employes affected by these resolutions to be included in the
terms “public agent.”

That the employes affected by this resolution are “public agents,” as provided
in said section 29, there can be no doubt.
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In construing this section in State of Ohio ex rel Field, et al vs. Williams,
Auditor of State, 34 O. S, 219, Judge Gilmore says:

“The first clause of the section quoted inhibits the allowance of extra
compensation to any officer, public agent, or contractor, after the services
shall have been rendered or the contract entered into.

This language is very broad, and was intended to embrace all persons
who may have rendered services for the public in any capacity whatever,
in pursuance of law, and in which the compensation for the services ren-
dered is fixed by law, as well as persons who have performed or agreed
to perform services in which the public is interested, in pursuance of con-
tracts that may have been entered into in pursuance of law, and in which
the price or consideration to be received by the contractor for the thing
done, or to be done, is fixed by the terms of the contract.

“In the first, compensation, in addition to that fixed by law at the
time. the services were rendered, and, in the second, the allowance of com-
pensation in addition to that stipulated in the contract, is inhibited by the
first clause of the section.”

So it appears very clear that the services from January 1 to March 5, 191§,
had been rendered at the time of the passage of the resolution by the board of
control and it just as clearly appears that they are public agents in the sense used in
section 29 of the constitution. It is my opinion, therefore, that in so far as the
“resolution of the board of control was intended to operate retrospectively, and pay
for services rendered prior to its passage and adoption by the board of control, it
offends that section of the constitution last quoted and is therefore ineffective and
invalid.

Your inquiry also involves the question of whether the resolution referred to
may become operative from and after its passage, without the delay of thirty days
during which it might have been subjected to a referendum.

Sections 4227-1, et seq.,, G. C.,, and sections 49 et seq. of the Cleveland city
charter, are pertinent. Section 4227-1 G. C. provides:

“Ordinances and other measures providing for the exercise of any and
all powers of government granted by the constitution * * * may be
proposed by initiative petition * * *7”

This section provides for initiative action and it is to be noted contains the
broad provision “other measures providing for the exercise of any and all powers,”
etc. 4

Section 4227-2 G. C. provides:

“Any ordinance or other measure passed by the council of any munic-
ipal corporation, shall be subject to the referendum, except as herein-
after provided. No ordinance or other measure shall go into effect until
thirty days after it shall have been filed with the mayor of the city, or
passed by the council in a village, except as hereinafter provided. * * *”

The pertinent part of the charter referendum sections is as follows:
Section 49—“No ordinance passed by the council, except as other-

wise provided by this charter, shall go into effect until thirty days after
its final passage by the council. * * *’
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Sections 49 to 56, both inclusive, cover the referendum provisions in the Cleve-
land charter and in none of them—this is also true of the provisions of section 4227-2
G. C—is there any provisions for a referendum on measures, except those en-
acted by the city council.

I am therefore of the opinion that the resolution of the board of control, re-
ferred to in your inquiry, is not subject to the referendum.

Respectfully,
Joun G. Prick,
Attorney-General.

46.

ARTICLES OF INCORPORATION OF HOBART INSURANCE COMPANY,
OF FREMONT, OHIO, APPROVED.

CoLumsus, OHio, February 12, 1919.

Hon. WiLLiam D. FuLton, Secretary of State, Columbus, Ohio.

DeaR Sir:—Your letter of February 10, 1919, in which you enclosed the pro-
posed articles of incorporation of Hobart Insurance Company, of Fremont, Ohio,
for my examination and approval, was duly received.

The company referred to is being incorporated under authority of section 9593,
et seq. G. C. governing the incorporation and organization of mutual protective
associations.

The proposed articles meet all the requirements of these statutes as construed
in my former opinion No. 14, dated January 27, 1919, and I therefore return the
articles to you with my certificate of approval endorsed thereon.

Respectfully,
JorN G. Prick,
Attorney-General.

4. . ' .

ROADS AND HIGHWAYS — APPROVAL OF FINAL RESOLUTIONS
FOR ROAD IMPROVEMENTS IN PAULDING AND MUSKINGUM
COUNTIES.

Hon. Crinton CoweN, State Highway Commissioner, Columbus, Ohio.

CoLumeus, OHIo, February 12, 1919.

48

PHYSICIANS AND SURGEONS—REQUIRED TO REPORT VENEREAL
DISEASES TO OHIO STATE DEPARTMENT OF HEALTH BY REA-
SON OF DEPARTMENT'S REGULATION—NOT A “WILFUL BE-
TRAYAL OF PROFESSIONAL SECRET"—PHYSICIAN NOT LIABLE
IN DAMAGES.

1. Section 11494 G. C. will not excuse a physician from compliance with the
regulation of the Ohio state department of health adopted May 2, 1917, requiring
physicians to report venereal diseases.
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2. Such a report does not constitute “the wilful betrayal of a professional
secret” as defined in section 1275 G. C.

3. Compliance with such regulation will not thereby render a physician re-
porting such venereal disease ligble in dawages to his patient for divulgence of
professional secrets.

CoLuvMmsus, Onro, February 13, 1919,

The State Departinent of Health, Columbus, Ohio.
GentLEMEN :—This is to acknowledge receipt of your letter of January 29,
1919, as follows:

“Under date of May 2, 1918, the Public Health Council of the state
department of health adopted rules and regulations for the prevention
of venereal diseases. These rules were filed with the secretary of state
June 20, 1918, have been sent to all the health officers and boards of health
in the state, and to all the physicians whose names appear in‘the American
Medical Association directory.

“In connection with the operation of the rules quite a number of ques-
tions have been raised, especially in regard to the duty of physicians to
make reports to the state commissioner of health as provided in the
regulations, and if there is a personal liability on a physician if reports
are made. I should be glad, therfore, to have vour opinion on the fol-
lowing points:

1. Is there any provision in the laws of the state of Ohio that would
he a defense for a physician who failed to report to the state commissioner
of health a case of gonorrhea, syphilis or chancroid where the person
afflicted came to the physician as a patient, either for diagnosis or treat-
ment?

2. Would a physician reporting a venereal disease under the provis-
ions of these regulations be protected in the case of a personal damage
suit for alleged ‘divulging professional secrets?’

For your information T enclose a copy of the regulations above re-
ferred to.” .

The pertinent parts of sections 1237 and 1243 G. C., which sections are applic-
able to the facts stated in your letter, are as follows:

Section 1237.—“The state board of health shall have supervision of all
matters relating to the preservation of the life and health of the people
#* % * Tt may make special or standing orders or regulations for pre-
venting the spread of contagious or infectious diseases, * * *”

Section 1243—“Boards of health, * * * and physicians * * *
shall report to the state board of health promptly upon the discovery
thereof, the existence of any one of the following diseases: Asiatic
cholera, * * * and such other contagious and infectious diseases as
the state board specifies.”

As to the making and promulgation of orders of the department of health,
the amendment of section 1236 (107 O. L., 523) provides that the regulations of the
public health council shall be signed by the secretary thereof, filed in the office
of the secretary of state, and that copies thercof shall be sent to the local board
of health, health officers, etc., and shall be published in such manner as the public
health council may, from time to time, determine.
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The constitutionality of this legislation, vesting such ample powers in the de-
partment of health, or board of health, as it has been _variously styled in the
different acts, has been repeatedly challenged and consndered and passed upon in
the Supreme Court of Ohio; and, as said by Judge Donahue, in Board of Health
vs. Greenville, 86 O. S, 21:

“It is now the settled law that the legislature of the state possesses
plenary power to deal with these subjects so long as it does not contravene
the constitution of the United States or infringe upon any right granted
or secured thereby, or is not in direct conflict with any of the provisions
of the constitution of this state, and is not exercised in such an arbitrary
and oppressive manner as to justify the interference of the courts to pre-
vent wrong and oppression.”

Or, as was held in the first branch of the syllabus in Toledo Disposal Co.
vs. State of Ohie, 8 O. S. 230:

“In the exercise of the police power, the state and municipal authori-
ties may make all such provisions as are reasonable, necessary and ap-
propriate for the protection of the public health and comfort, and when
any such provision has a real and substantial relation to that object and
does not interfere with the enjoyment of private rights beyond the neces-
sities of the situation, every intendment is to be made in favor of its law-
fulness.”

As stated by Judge Johnson, in the opinion of the above case, at page 235:

“Nothing is more firmly established than that the state and municipal
authorities, in the exercise of the police power, may make all such pro-
visions as may be reasonable, necessary and appropriate for the pro-
tection of the public health and comfort.”

In the case of State of Ohio vs. Boone, 84 O. S, 346, a former statute requir-
ing physicians to report birth statistics was held unconstitutional because it was
unreasonable in that it required the physicians to report not only the matters which
came within their observation professionally, but other facts with which their
professional connection with the case did not acquaint them. That the court in
that case had no doubt that the state could require a physician to report professional
facts in such cases, is evidenced by the language of Judge Davis;, on page 352 of
the opinion, where he says:

“We need not inquire whether the state may not require a physician
or midwife to report to the proper authority, for registration, the fact of a
birth which has come under his or her ohservation, first, because it is con-
ceded that it may do so, and, second, because it obviously has some rela-
tion to the public welfare and it can not be very burdensome to comply
with such regulation.”

It is also noted that a question is raised as to the liability of a physician in
making such reports for damages for alleged divulgence of professional secrets.
That section in law which makes certain communications privileged communica-
tions is section 11494 G. C., pertinent provisions of which are:

“The following persons shall not festify in certain respects: * * *
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or a physician, concerning a communication made to him by his patient
in that relation or his advice to his patient,” etc.

It is to be noted that the limitation here is that the physician shall not testify
in the respect set forth.

It has been held in the case of Keck vs. Boda, 13 O. C. D., 413, that this section
is merely declaratory of the common law, with reference to privileged communi-
cations, and it is founded on public policy for the benefit of the patient and phy-
sician,

In consideration of private rights and privileges, we are reminded by Justice
Harlan, in California Reduction Co. vs. San Francisco Reduction Co., 199 U. S,
306, that they are “subject to such reasonable conditiors as may be deemed by the
governing authority of thé country essential to the safety, health, peace, good
order and morals of the community.” ’ ’

That the legislature may, and in fact did, qualify some of the provisions of

section 11494, supra, is evidenced by section 13659 G. C., which provides that the
communications between husband and wife (which are also made privileged com-
munications in section 11494 G. C.) may be testified to in certain kinds of criminal
cases. :
Sections 1237, 1243 and 1236 G. C., supra, were enacted after section 11496
G. C, and in view of the broad powers thereby vested in the health commission,
said commission by a reasonable and necessary order, properly promulgated under
section 1236, may require physicians to make the reports referred to in your letter.
and a physician complying with such regulation of the health commission is not
liable in an action for damages for divulging professional secrets, as stated in your
letter.

I am not unmindful of the provisions of section 1275 G. C., as amended in 106
O. L., 178, defining gross unprofessional or dishonest conduct to be “the wilful be-
trayal of a professional secret.” This section, however, must be construed as a
part of an act to regulate the conduct of the practice of medicine, and a later valid
regulation of the stale health commission must be construed with this section
and meaning given to both, if they are not manifestly inconsistent and repugnant.

Considering the power and authority of the state health commission to make
and promulgate such regulation, and the purpose of section 1275 G. C, I am of the
opinion that the compulsory compliance with the regulation of the health commis-
sion on the part of a physician would not constitute a “wilful betrayal of a pro-
fessional secret,” and in any event section 1275 G. C. only applies to the physi-
cian’s right to practice and is not concerned with the declaration of any right or
ground upon which a private action in damages could be predicated against the
physician.

In this opinion it is to be borne in mind that compliance with rule 9, of the
attached regulations, providing for the sccrecy of such reports and the records
thereof, is assumed and violations of its provisions are not herein considered.

I am therefore of the opinion, (1) that there is no provision in the laws of the
state of Ohio which would be a defense for a physician failing to make the re-
port referred to in your letter, on tht ground that he may be liable to a damage suit
for alleged divulgence of professional secrets; and, (2), that a physician reporting
such diseases referred to in your letter, in compliance with these regulations, would
not be liable in such a damage suit.

Respectfully,
JorN G. Pricg,
Attorney-General.
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TOWNSHIP TREASURERS—DISTINCTION AS TO FEES OR SALARIES
WHERE CITY IS LOCATED WITHIN TOWNSHIP AND WHERE IT
IS NOT—FEES EARNED PRIOR TO JULY 2, 1917, DISCUSSED.

The treasurer, in townships wherein no city is located, is entitled to receive,
for the year 1917, as his fees for receiving, safe-keeping and paying out township
moneys, the sum of one hundred and fifty dollars. The treasurer, in townships
wherein a city is located, is entitled, as to said year, to receive two hundred and
fifty dollars. Said treasurer, is, however, entitled to all fees earned before July 2,
1917, even though they should exceed the said Wmitation. Opinion of former At-
torney-General on this point approved (1917 A. G. R. Vol. II. p. 1614).

CoLumsus, OrIo, February 13, 1919.

Hon. WaLTER S. RUFF, Prosecuting Attorney, Canton, Qhio.

Dear Sir:—Receipt is acknowledged of your letter of February 3, 1918, in
which you say:

“In 1917 a law was passed by the legislature in regard to the salary
of township treasurers which fixed their compensation at a maximum of
one hundred fifty dollars in townships where there are no cities. There
has been a great deal of controversy in this county in regard to the treas-
urers overdrawing their salary.

The law which I refer to became effective July 2, 1917. It seems the
state examiner held that treasurers could not receive more than one hun-
dred fifty dollars for the year 1917. Some of the treasurers contend that
they have legal opinions to the effect that they would be entitled to two
per cent of the amount of money handled to July 2, 1917, and from July 2,
1917, to January 1, 1918, salary at the rate of one hundred fifty dollars
per year.

I would appreciate it if you would give me your opinion on this matter
at the earliest date possible.”

Section 3318 G, C., which became a law July 2, 1917, says (107 O. L. 652) :

“The treasurer shall be allowed and may retain as his fees for re-
ceiving, safe keeping and paying out moneys belonging to the township
treasury, two per cent of all moneys paid out by him upon the order of
the township trustees, but in no one year shall he be entitled to receive
from the township treasury more than one hundred and fifty dollars, ex-
cept that in a township wherein a city is located and such city is a part
of such township, a township treasurer shall be entitled to receive from
the township treasury not more than three hundred dollars in one year.”

The question of how much the township treasurer may be paid for receiving,
safe keeping and paying out moneys belonging to the township treasury, in the year
1917, has already received the attention of the Attorney-General.

In opinion No. 565, rendered by the Attorney-General on August 27, 1917, to
the Bureau of Inspection and Supervision of Public Offices, Columbus, O. (1917
A. G. R, Vol. II, p. 1614), it was held that (Syll.):
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“l. The sections of the statute modifying the compensation of town-
ship clerks, treasurers and trustees became effective on the same day that
the acts of which they are a part became operative. Section 20 of Article
II of the constitution does not apply because said officers draw compen-
sation and not salaries.

2. Trustees will be entitled to receive not to exceed $250 for the
present year; the clerk, $250; the treasurer in townships where there is
no city, $150; and wherein there is a city, $250; excepting that the treas-
urer is entitled to all the fees earned before July 2, 1917, even though
they should exceed the said limitation.”

75

The opinion referred to goes in detail into the matter you ask about. Being
satisfied with both its conclusions and its reasoning, in so far as the question raised
by your letter is concerned, I approve said opinion. For your consideration a copy

same is enclosed herewith.
Respectfully,
. Joun G. Prick,
Attorney-General.

TOWNSHIP TREASURER—FEES WHERE ONLY PART OF CITY IS

LOCATED IN TOWNSHIP.

The township treasurer of a township, wherein only a part of a city is located,
is not entitled, under the provisions of section 3318 G. C. (107 O. L. 652), to re-
tain, as his fees for receiving, safe keeping and paying out moneys belonging to the
township treasury, more than one hundred and fifty dollars in any one year.

CoLumsus, Onio, February 13, 1919.

Hon. CaLvin D. SPITLER, Prosecuting Attorney, Tiffin, Ohio.
Deasr Sir:—The receipt is hereby acknowledged of your letter of February

3,

reading as follows:

“A part of the city of Tiffin is located in Hopewell township, Seneca
county, Ohio, there being approximately five hundred inhabitants in said
city in said township.

The township trustees of Hopewell township and myself are of the
opinion that the treasurer of said township, under the provisions of section
3318 of the General Code, is entitled to receive compensation under the ex-
ception contained in said section, namely, that in a township wherein a
city is located and such city is a part of such township, a township treas-
urer shall be entitled to receive from the township treasury not more than
three hundred dollars in any one year.

However, the clerk of said township declines to issue a voucher to the
treasurer under that part of said section, although two per cent, of all
moneys paid out by him on the order of the township trustees amounts
approximately to $300.00, and the township trustees have issued their
order accordingly to the treasurer.

T would like your opinion as to whether the treasurer of that township
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can draw more that the $150.00 by reason of a part of the city of Tiffin
being in said Hopewell township.”

The matter of the fees of the township treasurer, for receiving, safe keeping

and paying out township moneys, is covered by section 3318 G. C. (107 O. L. 652).
which says:

“The treasurer shall be allowed and may retain as his fees for re-
ceiving, safe keeping and paying out moneys belonging to the township
treasury, two per cent of all moneys paid out by him upon the order of
the township trustees, but in no one year shall he be entitled to receive
from the township treasury more than one hundred and fifty dollars, ex-
cept that in a township wherein a city is located and such city is a part of
such township, a township treasurer shall be entitled to receive from the
township treasury not more than three hundred dollars in one year.”

Under the above section, it is necessary, in order to authorize the township
treasurer to receive and retain as his fees more than one hundred and fifty dollars
in any one year, that he come within the exception contained in said section. That
is to say, his township must be one of which two things may be said: (1) That a
city is located therein, and (2) that such city is a part of such township. Both
conditions must obtain in order to satisfy the exception.

Under the facts stated by your letter, neither of the things above stated can
be said of Hopewell township. First, said township is not one “wherein a city is
located,” but is one wherein only a part of a city is located. It would not be
proper to assume that the legislature intended the section to read “wherein a city
or a part thereof is located,” for there is no evidence of any such intent. Sec-
ondly, said city of Tiffin is not “a part of such township.” A part of the city of
“Tiffin is, indeed, a part of Hopewell township, but the statutory exception, above
cited, does not include that situation.

For the reasons above given, you are advised that the treasurer of Hopewell
township is not, under the facts stated in your letter, entitled to receive and retain
as his fees, for receiving, safe keeping and paying out moneys belonging to the
township treasury, more than one hundred and fifty dollars in any one year.

Opinion No. 1415, rendered by the Attorney-General on August 21, 1918, to the
Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio, reaches a
similar conclusion on this question, which opinion is hereby approved.

Respectfully,
Joun G. Pricg,
Attorney-General.

51
APPROVAL OF BOND ISSUE OF LAKE COUNTY IN THE SUM
OF $79,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, On1o, February 13, 1919,

O
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APPROVAL OF BOND ISSUE OF VILLAGE OF BRYAN, OHIO, IN THE
SUM OF $12,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, Oriro, February 14, 1919.

53.

APPROVAL OF BOND ISSUE OF CITY OF LORAIN IN THE SUM
OF $27,000.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, Onio, February 14, 1919.

54.

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD, OHIO, IN
THE SUM OF $75,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

CoLumsus, OHIio, February 15, 1919.

55.

ROADS AND HIGHWAYS—APPROVAL OF FINAL RESOLUTIONS FOR
CERTAIN ROAD IMPROVEMENTS IN MAHONING AND MARION
COUNTIES. -

Hox. CuintoN CoweN, State Highway Commissioner, Columbus, Ohio.

Corumsus, Onio, February 15, 1919.

56.

APPROVAL OF ABSTRACTS OF TITLE COVERING LOTS 33, 41 AND
46, WOOD BROWN PLACE ADDITION. '

CoLumsus, OxIo0, February 17, 1919.

Hown. Car. E. SteEB, Secretary, Board of Trustees, Ohio State University, Co-
lumbus, Ohio.
DeArR Str:—You recently submitted to this department abstracts of title cov-
ering the following described premises, to-wit:
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“Being lots Nos. thirty-three (33), forty-one (41) and forty-six (46)
of the Wood-Brown Place addition, as the same are numbered and
delineated on the recorded plat of said addition in plat book No. 5, pages
196, 197, Franklin county, Ohio.”

I have carefully examined said abstracts, dated January 25, 1919, January 27,
1919, and February 13, 1919, respectively, and find that the title to said lots was
in Alfred Anderson, Elias Harris and Joseph L. Gibson, respectively, at the dates
of the several abstracts aforesaid.

I find from the abstract for lot No. 33 that the title is clear and free of en-
cumbrances, except taxes for the last half of the year 1918, amounting to $5.72,
which are unpaid and constitute a lien upon said premises.

I find from the abstract for lot No. 41 ¢that the title is clear of incumbrances,
except as follows:

A mortgage in the sum of $100.00, dated January 17, 1918, is not shown to
have been satisfied and therefore constitutes a cloud upon the title; a mortgage in
the sum of $125.00, dated January 2, 1915, is not shown to have been satisfied and
therefore constitutes a cloud upon the title; also I call attention to what appears
to be a typographical error, in that the abstract shows a mortgage executed by
Elias Harris and wife, dated December 13, 1913, and in the amount of $65.00, while
a notation of a release of mortgage given by the same parties and shown to be
recorded as stipulated in the case of the aforesaid mortgage, but which release is
set forth to be of a mortgage in the amount of $6,500.00, which obviously is erro-
neous and may be accepted as evidencing a release of the $65.00 mortgage, inasmuch
as the volume and page of the record of the two are identical.

1t appears that the taxes for the year 1918 have been paid in full, but there
is a special assessment for road improvement accrued as a lien upon said premises,
amounting to 30 cents, with a current installment of 10 cents to fall due in De-
cember, 1919,

I find from the abstract for lot No. 46 that the title is clear of encumbrances,
except as follows: )

A mortgage in the sum of $140.00, dated November 5, 1914, is not shown to
have been satisfied and therefore constitutes a cloud upon the title.

Also, the taxes for the year 1918, which amount to the sum of $10.34, are un-
paid and constitute a lien upon said premises.

I further call attention to the fact that a mortgage recorded in said abstract
as executed by Edward R. James to Charles G. Lakin, dated October 24, 1898, and
in the amount of $100.00, not canceled of record, is released by an instrument of
release executed by Clara L. Rei, Frank Rei, and Charles W. Rei as heirs of
Charles G. Lakin, which instrument has been submitted in connection with the ab-
stracts.

As to the heirs executing said release, the same is effective as a cancellation
of said mortgage and is absolute, if those executing same comprise all the heirs
of said Charles G. Lakin.

No deeds of conveyance to the state have been submitted for my consideration,
and therefore I advise that, subject to the qualifications herein pointed out, the
persons above named as owners of said premises are vested with good title thereto
and upon the execution of proper deeds to the state and their acceptance the same
would convey good title, subject to the aforesaid liens.

: Respectfully,
Jorx G. Pricg,
Attorney-General.


https://6,500.00

ATTORNEY-GENERAL, 79
57.

APPROVAL OF ARTICLES OF INCORPORATION OF THE GUARDIAN
CASUALTY COMPANY, OF CLEVELAND, OHIO.

CorLuMmsus, OnIo, February 18, 1919,

Hox. Wa. D. Furrtox, Secretary of State, Coluimbus, Ohio.

Dear Sir:—Your letter of February 18, 1919, with which you submitted the
articles of incorporation of The Guardian Casualty Company, of Cleveland, Ohio,
for examination and approval by me, was duly received. )

The articles disclose that the company is being incorporated under section
9510 et seq. G. C, and are found by me to be in accordance with the provisions of
the chapter of the General Code of which those statutes are a part, and not incon-
sistent with the constitution and laws of the state or of the United States.

1 therefore herewith return the articles to you with my cerificate of approval
endorsed thereon.

Respectfully,
JorN G. Prick,
Attorney-General.

58.

APPROVAL OF BOND ISSUE OF VILLAGE OF COAL GROVE, OHIO,
IN THE SUM OF $5,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, Oulo, February 18, 1919,

59.

ROADS AND HIGHWAYS—APPROVAL OF FINAL RESOLUTIONS FOR
ROAD IMPROVEMENT IN LAKE AND KNOX COUNTIES.

Hoxn. CLintoN CoweN, State Highway Commissioner, Columbus, Ohio.

Corumsys, Onio, February 19, 1919,

60.

OHIO STATE UNIVERSITY—APPROVAL OF DEED FROM CHARLES M.
LUDMAN TO STATE OF OHIO.

Corumsus, OHo, February 19, 1919,

Hon. CarL E. Stees, Secretary, Board of Trustees of Ohio State University, Co-
lunbus, Ohio.
Dear Sir:—J. L. Porter, Esq., attorney for Mr. Charles M. Ludman, has
handed me, by your direction, the deed of Mr. Ludman, bearing even date herewith,
conveying to the state of Ohio a parcel of land twenty feet by one hundred and
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forty feet, part of the tract marked “Reserve” on the plat of Elizabeth J. Mc-
Millen’s Homestead addition to the city of Columbus, Ohio, with the request that
T advise you as to whether the deed is correct in form and description.

An examination of the deed discloses that it is legally executed and that the
description is correct. The title to the property is covered by an abstract referred
to in an opinion of this department dated September 28, 1917, No. 667, and a further
opinion dated October 4, 1917, No. 689.

I am returning the deed herewith.

Respectfully,
JorN G. Prick,
Attorney-General.

61.

APPROVAL OF BOND ISSUE OF CITY OF ATHENS IN THE SUM
. OF $10,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, OnI0, February 20, 1919.

62.

EXPENSES OF SHERIFF FOR MAINTAINING HORSES IN DISCHARGE
OF HIS DUTIES—COUNTY COMMISSIONERS MAY ALLOW SAID
EXPENSES ALTHO NOT INCLUDED IN QUARTERLY REPORT OF
SHERIFF.

The mere fact that a sheriff fails to include in quarterly reports rendered by
him during his term of office, actual and necessary expenses of maintaining horses
necessary to the proper administration of the duties of his office, does not legally
prevent the county commissioners from allowing such expenses when a bill for
same in proper form is filed by said sheriff after the conclusion of his term of

office.
Corumsts, Onio, February 20, 1919.

Hon. CHARLES R. SARGENT, Prosecuting Attorney, Jefferson, Ohio.
Dear Sir:—Receipt is hereby acknowledged of your letter of January 30, 1919, -
in which you say:

“After the conclusion of his term, the sheriff of Ashtabula county,
Ohio, who retired from office on the 6th day of January, presented a bill
to the commissioners of Ashtabula county, for the years 1915, 1916, 1917
and 1918, commencing on February 1, 1915, and concluding on October 28,
1918, consisting of divers items for oats, straw, and hay, presumably for
maintaining a horse or horses owned by the sheriff and used by him dur-
ing that period in assisting him to perform his duties as such sheriff.
During his term of office, in none of his quarterly reports were any such
items included and no claim previously made for maintenance of any
horse or horses.”
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You state your question thus:

MAssuming that the expense account iy correct as to the amount and
that the amount was actually expended in the maintenance of horse or
horses nccessary to the proper administration of the duties of his office,
can such a bill be allowed at this time by the county commissioners?”

You call special attention to sections 2697 and 2999 G. C., which read as follows:

“Section 2997.—In addition to the compensation and salary herein
provided, the county commissioners shall make allowance quarterly to
each sheriff for keeping and feeding prisoners, as provided by law, for
his actual and necessary expenses incurred and expended in pursuing or
transporting persons accused or convicted of crimes and offenses, in con-
veying and transferrring persons to and from any state hospital for the
insane, the institution for feeble-minded youth, Ohio hospital for epileptics,
boys’ industrial school, girls’ industrial home, county homes for the friend-
less, houses of refuge, children’s homes, sanitariums, convents, orphan
asylums or homes, county infirmaries, and all institutions for the care,
cure, correction, reformation and protection of unfortunates, and all ex-
penses of maintaining horses and vehicles necessary to the proper ad-
ministration of the duties of his office. The county commissioners shall
allow the sheriff his actual railroad fare and street car fare expended in
serving civil processes and subpoenaing witnesses in civil and criminal
cases, and may allow his necessary livery hire for the proper administration
of the duties of his officc. Each sheriff shall file under oath with the
quarterly report herein provided a full, accurate and itemized account of
all his actual and neccessary expenses, including railroad fare, street car
fare and livery hire mentioned in this section before they shall be allowed
by the commissioners.”

“Section 2999.—Nothing in this chapter shall be construed to make
a county, or an officer thereof, liable to any of the officers named herein
or his deputies, assistants, clerks, bookkeepers, or other employes, for the
payment of compensation in excess of the amount herein authorized, or
except in the manner herein provided.”

Both of these sections were a part of the same act, namely, the County Officers’
Salary Act, passed in 1906 and found in 98 Ohic Laws, 89. They should therefore
be construed together and both read in the light of the other unrepealed sections
of the same act.

Whether section 2999 G. C. prevents vour county commissioners from making
the allowance in question, depends upon the construction to be given to the phrase
“for the payment of compensation,” contained in said section. If that phrase means
something different from, and does not include, the allowance for expenses of
horse maintenance authorized by section 2997, then section 2999 is not applicable,
and if it is not applicable, there would be no occasion for considering the other
and subsequent phrase therein contained and which your letter cites, namely, the
phrase “except in the manner herein provided.” This last cited phrase refers gram-
matically to the phrase “for the payment of compensation.”

1 am of the opinion that the phrase “for the payment of compensation” means
something different from, and does not include, the allowance for expenses of horse
maintenance authorized by section 2997 G. C. To hold otherwise would do violence
to the plain, ordinary meaning of the first nine words which occur at the outset
of that section and which read thus:
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“In addition to the compensation and salary herein provided, * *”

With section 2999 G. C. disposed of, the next question for consideration is
whether the proposed allowance by your county commissioners to the retiring
sheriff is prohibited by reason of anything contained in section 2997 G. C. itself.
Said section provides that an expense of the kind mentioned shall be allowed by
the county commissioners quarterly; and further that—

“Each sheriff shall file under oath with the gquarferly report herein
provided a full, accurate and itemized account of all his actual and neces-
sary expenses, including railroad fare, street car fare and livery hire men-
tioned in this section before they shall be allowed by the commissioners.”

It may be plausibly argued it was the intention of the legislature that the
sheriff should be paid the expenses mentioned in section 2997 G. C. at regular in-
tervals, to-wit, quarterly, and that each report by the sheriff should list all of the
expenses incurred during the quarter reported upon. Such is the general practice
over the state, and wisely so since it enables the county commissioners to pass
upon, and, if necessary, to investigate, such expense account, while the facts per-
taining thereto are easily ascertainable.

The practice just referred to seems very commendable, but it is quite another
thing to say that section 2997 G. C. makes it indispensable.

“Provisions regulating the duties of public officers and specifying the
time for their performance are in that regard generally directory. Though
a statute directs a thing to be done at a particular time, it does not
necessarily follow that it may not be done afterwards.”

Sutherland on Stat. Const., section 448.
It is not even clear in this case that the statute directs the thing to be done
“at a particular time.” The language is:

“Each sheriff shall file under oath with the quarterly report herein
provided a full, accurate and itemized account of all his actual and neces-
sary expenses, * * *7”

It is apparent from the foregoing that the sheriff’s expenses must be filed
with the quarterly report, but there is no requirement that those expenses relate in
point of time to any particular interval. In other words, there is nothing to pre-
vent expenses incurred during the first quarter of the year from being filed with
the report for the second or any subsequent quarter. The result of holding other-
wise would be to penalize a sheriff for a mere slip of memory, and deny him the
right to be made whole for moneys actually and necessarily expended by him in
administering his official duties. Said section evinces no such intent.

While section 2997 G. C. does not expressly provide for the filing by the
sheriff of an expense report at the end of his term of office (but only quarterly), it
seems to me that it would be proper for him to do so, in view of the fact that
the amount of said expenses are due and payable to him personally.

Assuming that the expense account referred to in your letter is a full, accurate
and itemized account, filed under oath, and exhibits actual and necessary expenses
for maintaining horses necessary to the proper administration of the sheriff’s office,
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I am of the opinion that such account can legally be allowed at this time by your
county commissioners.
Respectfully,
Jor~ G. Price,
Attorney-General.

63.

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD IN SUMS OF
$5,350.0C; $18,000.00; $12,450.00; $12,340.006 and $29,400.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumeus, Onio, February 21, 1919.

64.

APPROVAL OF BOND ISSUE OF ASHTABULA COUNTY IN THE SUM
’ OF $313,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, OHIo, February 24, 1919.

65.

MUNICIPAL. CORPORATIONS—DIRECTOR OF PUBLIC SAFETY HAS
AUTHORITY TO MAKE RULES FOR DAYS OFF OF POLICEMEN—
COUNCIL HAS SAME AUTHORITY FOR FIREMEN.

Under the laws of Ohio now in force, the power to make rules regarding the
days off to be allowed 1members of the police departinent is vested in the director
of public safety; and the power to make similar rules governing members of the
fire department is vested in the council. R

Corumsus, Onio, February 24, 1919.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Your letter of January 23, 1919, requesting my opinion upon
questions submitted to you by the director of public safety of the city of Coshocton,
was duly received.
The letter from the director of public safety referred to, is quoted in your
letter as follows:

“Members of our police force are asking for one day off duty in seven
days and members of our fire department are asking for every third day
off. Will you kindly inform me whether the safety director has fuil dis-
cretion to decide this matter or whether it is necessary to have couhcil
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take action by the passage of an ordinance, in case it should be deemed
advisable to grant either of the above requests.

We will appreciate it very much if you will give us some light upon
this question.”

And the questions which you have propounded to me are as follows:

“Question 1. Has council any power relative to the rules and regu-
lations of the fire and police departments in regard to days off in addi-
tion to the power to fix compensation in general?

" Question 2. Has the director of public safety the exclusive power
to fix the rules and regulations of the police and fire departments relative
to days to be allowed off?”

By virtue of section 4368 G. C. the director of public service, under the direc-
tion of the mayor, is made the executive head of police and fire departments, and
has all the powers and duties connected with and incident to the appointment, regu-
lation and government of these departments “except as otherwise provided by law.”

Section 4374 G. C. confers upon council the power to determine by ordinance
or resolution the number of patrolmen, and section 4377 G. C. also confers upon
council the power to determine in the same manner the number of firemen.

Sections 4374 and 4377 G. C. read as follows:

“Section 4374.—The police department of each city shall be composed
of a chief of police and such inspectors, captains, lieutenants, sergeants,
corporals, detectives, patrolmen, and other police court officers, station
house keepers, drivers, and substitutes, as are provided by ordinance or
resolution of council.”

“Section 4377 —The fire department of each city shall be composed
of a chief of the fire department and such marshals, assistant marshals,
firemen, telephone and telegraph operators as are provided by resolution
or ordinance of council. The director of public safety shall have the ex-
clusive management and control of such other officers, surgeons, secretaries,
clerks, and employes as are provided by ordinance or resolution of council.”

After the number of patrolmen and Aremen has been determined by council,
as above provided, the director of public safety, under authority of section 4382
G. C, is required to classify the service in both departments in conformity with
0the ordinance, and to make all rules for the regulation and discipline of said
departments, except as otherwise provided in the subdivision in which that section
is found.

Section 4382 G. C. reads as follows:

“Section 4382.—The director of public safety shall classify the service
in the police and fire department in conformity with the ordinance of
council determining the number of persons to be employed therein, and
shall make all rules for the regulation and discipline of such depart-
ments, except as otherwise provided.”

It will thus be seen that the director of public safety has the power under both
sections 4368 and 4382 G. C., to prescribe the rules for both the police and fire
departments, except as otherwise provided by law. The question therefore be-
comes pertinent whether or not the power conferred upon the director of public
safety has been taken away and placed in other hands.
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No statute has been found taking away from the director of public safety the
power conferred upon him by sections 4308 and 4382 G. C. to make rules regarding
the police department; but section 4393 G. C. has provided, with respect to t"1e fire
department, that council may ‘“establish the hours of labor of the members of its
fire department,” and that after January 1, 1911, “council shall not require any fire-
men to be on duty continuously more than six days in every seven.” See 1912
Op. Atty Gen., Vol. 2, p. 1726. The latter section also confers upon council the
power to provide such by-laws and regulations for the government of firemen as
is deemed necessary and proper.

Section 4393 G. C. reads as follows:

“The council may establish all necessary regulations to guard against
the occurrence of fires, protect the property and lives of the citizens
against damages and accidents resulting therefrom and for such purpose
may establish and maintain a fire department, provide for the establish-
ment and organization of fire engine and hose companies, establish the
hours of labor of the members of its fire department, but after the first
day of January, nineteen hundred and eleven, council shall not require
any fireman to be on duty centinuously more than six days in every seven,
and provide such by-laws and regulations for their government as is
deemed necessary and proper.”

It would seem, therefore, that it is within the power of the director of public
safety to make the rules regarding the police department, and that the power to
make the rules regarding the fire department is conferred upon the city council.

Respectfully,
JorN G. Prick,
Attorney-General.

66.

SCHOOLS—WHEN BOARD OF EDUCATION IS LIABLE FOR TUITION-—
ATTENDANCE ONE DAY IN MONTH CREATES LIABILITY.

1. Liability for tuition rests upon attendance. A board of education cannot
collect tuition from a foreign board of education for time in which no school ses-
sions were held. .

2. But attendance on one day creates a liability for the whole school month.

3. Tuition due grows out of attendance and without an agreement under sec-
tion 7735 G. C.

Corumsus, OHIo, February 24, 1919.

Hon. Pavr M. AsHBAUGH, Prosecuting Attorney, Mt. Vernon, Ohio.
Dear Sir:—Receipt is acknowledged of your inquiry of January 14, 1919, read-
ing as follows:

“The Mt. Vernon, Ohio, public schools were shut down for a period
of three months on account of the Spanish influenza. Can the board of
education of Mt. Vernon, Ohio, collect tuition from foreign pupils for
the period of time during which there was no school?”

In your further statement of fact, under date of January 28, 1919, you say:
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“l. The tuition in question is sought to be collected by the board of
education of Mt. Vernon, Ohio, from the township schoo! board.

“2. The Mt. Vernon board of education has never entered into a
written contract with a township board of education for tuition for town-
ship pupils. The practice has been for the pupils to notify the clerk of the
township board upon entry into the Mt. Vernon schools. A statement is
then furnished by the Mt. Vernon board of education to the township
board, and upon presentation of the statement the bills would then be paid.”

Attention is invited to section 7689 G. C., which provides as follows:

“The school year shall begin on the first day of September of each
year, and close on the thirty-first day of August of the succeeding year.
A school week shall consist of five days and a school month of four
schoo! weeks.”

Section 7747 G. C. further provides:

“The tuition of pupils who are eligible for admission to high school
and who reside in village or rural districts, in which no high school is
maintained, shall be paid by the board of education of the school dis-
trict in which they have legal school residence, such tuition to be com-
puted by the month. An attendance any part of the month shall create a
liability for the entire month. No more shall be charged per capita than
the amount ascertained by dividing the total expenses of conducting the high
school of the district attended, which may include charges not exceeding
five per cent per annum and depreciation charges not exceeding five per
cent per annum, based upon the actual value of all property used in con-
ducting said high school by the average monthly enrollment in the high
school of the district. The district superintendent shall certify to the
county superintendent each year the names of all pupils in his super-
vision district who have completed the elementary school work, and are
eligible for admission to high school. The county superintendent shall
thereupon issue to each pupil so certified a certificate of promotion which
shall entitle the holder to admission to any high school. Such certificates
shall be furnished by the superintendent of public instruction.”

It will be noted that section 7689 G. C. clearly states what shall constitute a
school month, that is, four school weeks of five days each, and the first school
month of the school year, for purposes of computation, would be complete with the
end of the fourth school week following the wpening of the school term.

It is assumed that the attendance of foreign pupils, as indicated in your in-
quiry, is that of high school pupils under section 7747 G. C,, above quoted. In the
matter of liability for tuition, this section provides “such amount to be computed
by the month,” and it must be inferred that the school month, as established by law,
is the month that is meant, that is, four school weeks, properly computed from the
date of the beginning of the school term. Your statement of facts does not make
clear as to whether the “period of three months” indicated by you was contin-
uous or intermittent, making an aggregate of three months lost in school work,
which might have been the case where schools were closed for a time, then started
and then closed again,. thus running the liability into the fourth school month,

Section 7747 G. C., quoted again, in part says:
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“An attendance any part of a month will create a liability for the
whole month,”

hence attendance of a pupil for but one day in a designated school month of your
term would create liability for the whole month in the case of that pupil. The
language of the quoted sentence of section 7747 G. C. carries with it the clear idea
that liability rests upon atiendance, else such language would be superfluous; in
other words, liability would not lie if there were no attendance. So, if a public
school, receiving the pupils of another district under contract for tuition, was not
in operation for the whole of a particular school month of your term, then no
liability would lie for that particular school month, there having been no attendance
within the meaning of section 7747 G. C.

But, if such school receiving pupils under contract for tuition from another
district was closed temporarily aiter an established school month had begun, and
during such month, and there had been attendance by a foreign pupil during such
part of the month in question, then would accrue liability for tuition of that pupil
for the whole school month, though such pupil had attended but one school day.

Further, while your statement of facts does not say whether such foreign pupils
were elementary or high school pupils, the tuition of each being treated under
separate sections of the statutes, it is pointed out that the language in section
7747 G. C., covering tuition of high school pupils, is practically the same as section
7736 G. C,, covering elementary pupils, which reads as follows:

“Such tuition shall be paid from either the tuition or the contingent
funds and the amount per capita must be ascertained by dividing the total
expense of conducting the elementary schools of the district attended,
which shall include interest charges not to exceed five per cent per annum
and depreciation charges not to exceed five per cent per annum, based upon
the actual value of all property used in conducting said elementary school,
by the total enrollment in the elementary schools of the district, such
amount to be computed by the month. An attendance any part of a month
shall create a liability for a whole month.”

So the rule would be the same for elther kind of pupils, though treated in
separate sections of the statutes.

Answering the question, then, “Can the board of education of Mt. Vernon, Ohio,
collect tuition from foreign pupils for the period of time during which there was
o school?” the Attorney-General is of the opinion that liability for tuition rests
upon attendance in the light of sections 7736 and 7747 G. C,, and if there was no
school during a particular school month, there could be no attendance; but if there
was school during part of a particular school month, and there was attendance
during any part of such month on the part of a foreign pupil, even for a day, there
hecomes due the tuition of that pupil for that entire school month, and such tuition
actually due under sections 7736 and 7747 G. C. can be collected by the board of
education of Mt. Vernon, Ohio, for the school months in which attendance of for-
cign pupils took place, bearing in mind the provisions of section 7735 G. C,, that
“in such cases the board of education of the district in which they reside must pay
the tuition of such pupils withoul an agreement” when saue is legally due, and “a
board of education shall not collect tuition for such attendance until after notice
thereof has been given to the board of education of the district where the pupils
reside.”

Respectfully,
Jorx~ G. Prick,
Attorney-General,
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67.

ROADS AND HIGHWAYS—WHERE CONTRACT MAKES NO PROVISION
FOR ADDITION TO OR OMISSION FROM STIPULATED WORK—
BY AGREEMENT OR OTHERWISE PART OF WORK OMITTED—
COST OF OMITTED WORK DEDUCTED FROM CONTRACT PRICE.

Where, under a construction contract providing for the payment of a given sum
for the doing as a whole of stipulated work and making no provision for the con-
tingency of addition to or omission from such stipulated work, a definite parcel of
Such work is omitted either by express agreement of parties or upon the owner’s re-
quest to which the contractor takes no exception at the time or afterwards, the
owner has the right to deduct from the contract price a sum equal to what it would
have cost to perform the omitted work.

CoLumsus, O=r10, February 24, 1919.

Hon. Crinton CoweN, State Highway Commissioner, Columbus, Ohio.
Dear Sir:—I have your communication of January 18, 1919, submitting to me
for opinion the following:

“On the 28th day of April, 1916, the state of Ohio, through this de-
partment, entered into contract with the firm of Smith, Krabill & Siffert
for the improvement of Section ‘I’ of I. C. H. No. 66, Stark county.

The work under this contract proceeded in an unsatisfactory manner
until some time in September, 1917.

Due to the fact that the work under this contract was not satisfactory
and that the contractors became financially involved, the contract of Smith,
Krabill & Siffert was forfeited on October 5, 1917, and on the 16th day
of October, 1917, an agreement was entered into between the state of Ohio
and the New Amsterdam Casualty Company of New York, surety for
Smith, Krabill & Siffert, for the completion of the remainder of the im-
provement in accordance with the original contract and the plans and
specifications accompanying same.

The New Amsterdam Casualty Company proceeded with the work and
same was finally accepted by this department with a deduction for non-
performance in amount of $395.55 covering some pipe culverts which it was
found were unnecessary in the improvement of the road and were there-
fore not placed by either the original contractors, Smith, Krabill & Siffert,
nor the New Amsterdam Casualty Company.

The New Amsterdam Casualty Company is now disputing our right
to deduct the above amount on account of non-performance of the contract
in this particular and are asking for payment to them of the entire
amount of the contract price over and above that paid to Smith, Krabill &
Siffert prior to forfeiture.

I am respectfully asking for your opinion as to whether we have a
legal right to make payment to the New Amsterdam Casualty Company of
the full amount of the contract price less the amount paid Smith, Krabill
& Siffert under the above stated facts.” :

It further appears, in response to the inquiry made verbally of Mr. Bruning,
chief engineer, that the pipe culverts mentioned were omitted either because an
express understanding was had to that effect between the original contractor and
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the engineer in charge, or upon request of the engineer to which no exception was
taken by the contractor at the time or afterwards—the engineer having found the
msertion of the culverts, as called for in the plans, unnecessary for, though not in-
consistent with, a proper execution of the work.

It further appears from an examination made at your office of the contract
in question that it is a so-called “lump sum” contract calling for the payment of a
certain sum in full of the improvement work as a whole—as distinguished from the
so-called “unit basis” contract, and that it contains no express provision for ad-
justment of price in case of addition to or omission from tH® work provided for;
nor, so far as I can discern, does it contain any implied provision for such a con-
tingency, unless the language of the contract hereinafter quoted is broad enough
to include such an implication. Assuming, then, for the moment, that there is
nothing in the contract relating, directly or indirectly, to addition to or omission
from the stipulated work, what is the result in the light of your inquiry?

To begin with, it may be stated both upon reason and authority that neither
party is at liberty without the consent of the other to add to or take from the
amount of work stipulated. In the case of Griffith vs. The Sanitary District of
Chicago, 174 TI1. App. 100, the court holds as set forth in the fourth branch of the
syllabus:

“Where a contract is made for a gross sum for the construction of a
piece of work and changes are afterwards made in the material used, as to
size or quality, the contractor may refuse to make the changes unless
by the contract he is in terms required to do so, and may acquiesce in the
forfeiture of the contract and recover upon a gquantum meruit for the
material furnished and his labor.”

And to like effect is the case of Fontano vs. Robbins, 22 Appeal Cases Dist.
of Columbia, 253, wherein the court say at page 266 of the opinion:

“But, apart from an agreement to that effect, an architect is not the
general agent of the owner; and has no power to change plans of the work,
and especially not to the detriment of the contractor. He cannot change
the terms of the contract, and either omit or insert provisions that the
parties have not agreed to, unless expressly authorized by the parties.”

And again, the case of Rocttinger, Adm. vs. United States, 26 Court of Claims
Reports, 391, from which it appears by the ninth section of the syllabus:

“Where a contractor’s bids are unbalanced, so that his profits come
from one kind of work and not from another, the defendants can not
deprive him of his profits hy increasing the latter work and abandoning the
former, if there be a departure from the plans upon which he made his
bids.”

Hence, upon the assumption that in the contract now being considered, there
is no provision for addition to or omission from the stipulated work, the con-
tractor was in nowise legally bound to honor the engineer’s request that part of
the work be omitted, nor to enter into an agreement providing for such omission.
But, the contractor having assented to the omission, either by express agreement,
or by voluntary and unprotecting compliance with the request of the engineer, what
follows?

-

“A builder, under a contract to erect a house in accordance with plans
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and specifications for a certain sum, to be paid on the completion of the
building, can recover the contract price, although there are certain imma-
terial omissions or deviations from the contract, if the building has been
substantially completed; but the defendant will be entitled to such a de-
duction from the contract price as will enable him to complete the work
in exact accordance with the contract”

Emden on building contracts, etc. (4th ed. London, 1907) p. 126.

And that the teXt just quoted from Judge Emden states the law as applicable
in Ohio, see the case of Goldsmith vs. Hand Assignee, 26 O. S. 101, in which the
syllabus reads:

“Where a contractor, under a written agreement between them, con-
structed a house for and on the lands of the owner, substantially in ac-
cordance with the fterms of the contract, as verbally changed in some
respects as to size, form, and material of some parts of the work, by
consent of parties during the progress of the work, and leaving little only
to be donetto complete it; and the owner, during the progress of the work,
had without objection made payments in pursuance of his agreement, as
designated portions of the work were done, and had taken possession and
was using the house for the purpose intended; in an action brought to re-
cover a balance due on the contract: Held, first, that the plaintiff might
recover without proving that the contractor had strictly performed the
contract. Second, that as to unfimshed work, the plaintiff was entitled to
recover the balance due at the contract price, less such sum as it would re-
quire to construct or cowmplete the unfinished parts. Third, that as to
those parts, which by consent of both parties, during the progress wof the
work, had been constructed of materials and of size and form different
from that required by the agreement, the plaintiff was entitled to re-
cover the balance due at the contract price, less the difference in the value
of those parts as constructed, and their value as the contract required them
to be constructed.”

Other authorities may be mentioned, such as:

White vs. Oliver, 36 Maine, 92. Hayward vs. Leonard, 7 Pick.
(Mass.) 181, Smith vs. The Proprietors, etc., 8 Pick. (Mass.) 178.

I am not losing sight of the fact that the opinions I have referred to grew out
of adversary proceedings wherein the owner was disclaiming any liability under the
contract upon the ground of the alleged non-performance thereof by the builder;
whereas with the contract under consideration you are, by accepting the work, ad-
mitting substantial performance. But, certainly, technical contentions along these
lines are not admissible to make inapplicable the principles of the authorities cited.
Indeed, as it seems to me, these principles are so much the more in point when
the builder is in the position of assenting to the withdrawal of certain minor re-
quirements of the contract, thus making manifest the fairness and equity of a
corresponding reduction in contract price.

In view of the foregoing, it is not necessary to inquire whether under the
terms of the contract itself, the state highway commissioner is vested with
authority to decrease the contract price if part of the work be omitted by agree-
ment of parties, since, as we have seen, the owner may under the law make the
reduction even though no authority therefor is provided in the contract. Tt is,
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however, material to determine whether the contract, expressly or by implication,
forbids the making of such reduction.

The following which I quote from pages 7 and 8 of the contract, appearing in
the section entitled “General Provisions” are seemingly the only portions of the
instrument which have a bearing on the question:

“Plans and Specifications and Interpretations.

The specifications and accompanying plans are intended to describe
and provide for the complete work. They are to be co-operative and what
is called for by either is as binding as if called for by both. The work
herein provided for is to be complete in every detail, notwithstanding that
every item necessarily involved is not particularly mentioned.

The right is reserved to the commissioner to correct any errors or
omissions in said plans or specifications whenever such correction is neces-
sary for the proper fulfillment of the intentions of the plans or specifica-
tions.

Should any misunderstanding arise as to the intent or meaning of
said plans or specifications, or any discrepancy appear in either, the de-
cision of the commissioner in such case shall be final and conclusive.

Estimated Quantities

The estimated quantities of the work herein contemplated are only
approximate, although the result of calculations, and the bidder must be
responsible for his own data on which to base his bid. He shall not be
entitled to any claim for damages in case the quantities actually obtained
in the work be greater or less than said estimated quantities.”

It might be contended that these provisions evince an intention of making the
contract self-sufficient, final and unchangeable as to scope of improvement to be
accomplished and price to be paid, leaving open only the matters of correction of
errors, supplying of omissions and harmonizing of discrepancies, each party, so to
speak, “taking his chance” on an increase or decrease in quantity as developed in
the workmanlike execution of the improvement as compared with advance plans
and estimates; and that in these circumstances the sentence “He shall not be en-
titled to any claim for damage in case the quantities actually obtained in the work
be greater or less than said estimated quantities” implies the converse proposition
that he (the contractor) shall not be subject to reduction of contract price if the
quantities obtained in the work be less than the estimated quantities. However, is
there not a broad distinction to be observed between a change in quantity obtained
in accomplishing the precise result called for in the plans as compared with ad-
vance estimates based on such plans, and a like change accruing because of the
agreed addition or omission of a definite parcel of work to or from that called
for in the plans? To illustrate: The approximate estimate of roadway excava-
tion in connection with contract in question is 55,500 cubic yards; approximate
length of proposed highway improvement, 30,523 feet. If in the doing of the work
to the approximate length of 30,523 feet, there were obtained a substantial increase
or decrease in the 55,500 cubic yards, ncither party would be in position to com-
plain; but if, by agreement of parties 10,000 feet or other definite amount, whether
large or small, were added to or deducted from the length of the improvement,
there would be ground for a re-adjustment of price consequent upon the greater or
less amount of excavation required.

So evident, so much in accord with simple justice and so vital to a proper un-
derstanding of the contract does this distinction seem to me, that 1 can only con-
clude that it negatives completely any claim that the contract inherently prohibits
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a reduction of price if a parcel of the improvement work be omitted by agreement.
Assuming, then, that the deduction of $395.55 accurately measures what it would
cost to do the omitted work, I give it as my opinion that you are without right to
pay the amount to or on account of the contractors or their successor.
Respectfully,
Joun G. Prick,
Attorney-General.

68

SCHOOLS—DRIVER OF VEHICLE ENGAGED IN TRANSPORTATION OF
PUPILS—CONSTRUCTION OF CONTRACT PROVIDING FOR PAY
OF DRIVER—CANNOT RECOVER FOR DAYS NO SERVICE PER-
FORMED. '

A driver of a vehicle engaged in the transportation of pupils, under contract

" to perform such transportation on each “school day” said contract providing for

payment of a stipulated amount per school month, can not recover for days on

which no service was performed, there being no school on account of a recognized
epidemic and such schools being closed under authority of law.

CoLumeus, Onilo, February 25, 1919.

Hon. Frank CARPENTER, Prosecuting Attorney, Norwalk, Ohio.
DEAR Sir:—In your request for an opinion of the Attorney-General you say:

“The boards of education throughout Huron county for the present
-school year have entered into contracts with various persons who have
agreed to haul children to school.

A copy of the form used by the school boards is enclosed herewith.
During the recent epidemic, several of the school boards have been at a
loss to know whether or not the driver should be paid for the time when
he was not on duty, because of the school being closed by an order of the
board of health.

In Wakeman rural school district the school began on the second day
of September, 1918, and continued until about the tenth of October, and
from the tenth day of October to the tenth day of November school was
closed by an order of the board of health. The question now arises as to
whether or not the drivers in this school district were entitled to pay
while school was closed, the form used being of the same kind as the one
enclosed herewith with the exception that the blanks were filled out.”

The contract is in the form following:

“CONTRACT FOR THE TRANSPORTATION OF SCHOOL CHILDREN

(1) This agreement made and entered into at —-—-_o____ by and
between ________________ of the township of —_____________ , county of
Huron and state of Ohio, who will hereinafter be designated as driver, and
the board of education of —ooo_______ township, Huron county, Ohio,
which will hereinafter be called the board, Witnesseth:

(2) That said driver in consideration of the promises and agreements
hereinafter contained, upon the part of the said board to be performed
hereby promises and agrees to furnish the necessary horses, harness and
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all other neccessary ecguipriviit, ¢xcepl wagon and lap robes or other lap
covering, and to perform all neccessary labor and services in transporting
all the children of school age, residing along the following route:

(3) located oo _____ , each morning, and from said
school building to their respective homes or residences along said route
at the close of each school day, for a period of not less than nine school
months.

(4) Said driver agrees to transport said children over said route as
specified above and to do and perform all work, labor and services neces-
sary in connection therewith, in a proper, safe and careful manner; to at
all times refrain from the use of tobacco and (or) intoxicating liquors
while transporting said children to or from said school and if he shall be
found guilty by the board of wilfuly having intoxicating liquors on his per-
son or wagon or under its influence, this contract shall be null and void
and his bondsmen held for the completion oi this contract; to keep his
wagon in a clean and sanitary condition; to preserve order therein; not to
permit, commit, palliate or allow any immoral conduct or the use of vile
or profane language in or about his wagon; to stop his wagon at conven-
ient places for the children to enter the same, and on the side of the road on
which the residence of any such child or children entitled to be so trans-
ported shall be located, and for sufficient time, not to exceed three min-
utes for such child or children to enter or leave said wagon and not to
allow, permit or suffer any person who is not acceptable to said board to
drive said wagon; not to unload or leave any child or children at any place
along said route, without first providing them with comfortable quarters,
and then only in case of accident or other extreme necessity. Said driver
agrees not to sub-let the work herein provided without the consent of the
board first obtained in writing; to make all trips over said route as ex-
peditiously as possible, taking into consideration the distance to be traveled
and the condition of the roads, and not to arrive at said school carlier
than ._____ o'clock a. m, Standard time, and not later than _..___ a. n,
Said driver agrees to use the wagon furnished by said board for no other
purpose than that specified above, and to keep said wagon housed at all
times when not in actual use, and at the end of the school year to care-
fully store said wagon in the shed provided for same by said hoard. Said
driver agrees to begin the return trip from said school house with said
children not later than _.___ o'clock p, m. Said driver will transport any
teachers living on his route and the teacher shall pay the said driver §._--
per month for said service. Drivers shall take wagons to repair shop and
return them to the school sheds free of charge.

(5) In consideration of the performance of all and singular of the
aforementioned covenants, promises and agreements on the part of said
driver, to be performed and kept, the said board agrees to provide said
driver with a suitable wagon for the transportation of said children to and
from said school, and to make good all repairs for same unless it shall be
shown that said wagon was broken or damaged through the fault, neglect
or carelessness of said driver, and to pay said driver the sum of $75.00
per school month, during the continuance of this contract. It is mutually
agreed between the parties hereto that the work under and in pursuance
of this contract shall hegin on Scptember 2, 1918, and that the route speci-
fied above may be altered or changed by said board as circumstances may
require without in any way affecting, changing, altering or impairing any
other provision hereof or in any way changing the legal status of this in-
strument.

93



94 OPINIONS

(6) In witness whereof the said driver and said board have here-
unto set their respective hands and seals, this —_-__ day of —eccm—__ A.D.

Signed in the presence of
Driver.”

The question here is the construction of the contract made between the board
of education and the driver in question, and in construing the same, the law will
recognize the manifest intent of the parties to the contract, if it is possible to as-
certain such intent.

The contract in question here, while containing a number of detail provisions
regarding equipment, rules and regulations, contains the leading point as to whether
under such contract a driver, transporting children to and from school for the
board of education, is entitled to pay for those days on which the school was not
in session, being closed under order of the board of health on account of a
prevalent epidemic of influenza, such disease being pronounced an epidemic in Ohio
by Opinion No. 1549, rendered by the Attorney-General on November 13, 1918.

It seems, therefore, that no question is raised as to the right to close the
public schools during the time in question and that such closing was made by the
board of health under authority of law; that such closing was ordered by a gov-
ernmental authority over whom neither the board of education nor the driver had
control and under such circumstances there is no fault in either party, for the board
of education could not hold school on the days in question, had it desired, while the
driver, in assembling children of school age in van or vehicle, would in a sense
be violating the intent of the board of health, that there should be no assembling
of school children, and it must follow that the gathering of children in a vehicle
covering a route in time of epidemic is equally as dangerous in communicating dis-
ease as the session in the building.

With the inaugurating of the transporting of pupils to school, such transporta-
tion becomes a part of the school system and its proper administration; that trans-
portation of pupils on days when there is no school session is not to be presumed
and such would seem to be the intent of both parties to a contract, where they had
neglected to so stipulate in direct terms. -

Coming, therefore, to a closer analysis of the contract here given, it is found
in paragraph (3) that the language reads:

LS

® % * and from said school building to their respective homes or
residences along said route at the close of each school day * * *7,

and it follows that if such payment was due for “each day,” then the qualifying
and descriptive words, “each school day,” would not have been used; and the con-
tract in question, using the qualifying words, “each school day,” might fall within
the view of the recent opinion of the attorney-general, No. 1642, rendered Decem-
ber 26, 1918, wherein it is held that, in a contract wherein the words, “school day”
occurs, “that the drivers should be paid for only those days upon which the services
were actually rendered and for only each school day that the schools were in
session.”

Supporting in further degree the manifest intent of the parties to the contract
attention is invited to the further language:

“Said driver will transport any teachers living on his route and the
teacher shall pay the said driver $.___ per month for said service.”

Clearly no one can say that the transporting of the teacher herein intended, was



ATTORNEY-GENERAL, 95

to any other place than the school, and the only occasion for the teacher to be at
the school was on the days when school was held. The above clause is a part of the
contract; the driver is fo traitsport; the teacher is fo pay so much “per month for
said service,” that is, the transporting. If there was no transporting of the teacher
then there was no service in the language of this part of the contract, for the words
go together.

Having discussed the manifest intent of the parties to the contract, that service
should precede pay, and that pay rests on service to be rendered, it is appropriate,
however, to examine contracts of this kind further, and in the wider view as to
whether a contract runs during the time that schocls are closed by process of law
on account of epidemic.

A school month is provided by section 7689 G. C. to be “four school weeks” and
a school week “shall consist of five days.” The driver entered into the performance
of his services and, while he was in the act of performing same, the schools were
closed by the act of a governmental authority known as the board of health. The
general rule is, that where performance becomes impossible subsequent to the mak-
ing of the contract, the promisor is not therefore discharged, because it was within
his power at the time of entering into the contract to provide against any such
contingency and if he does not do so, the law will not do if for him. Performance,
however, will be excused where, without fault of the promisor, the law prevents such
performance. .

It is said in an old case, Paradine vs. Jane, Aleyn 26, that:

“Where the law creates a duty or charge and the party is disabled to
perform it without fault in him, there the law will excuse him. * * *
The act of God will excuse the not doing of a thing where the law had
created the duty, but never where it is created by the positive and absolute
contract of the party. The reason for this distinction is obvious. The law
never creates or imposes upon any one a duty to perform which God for-
bids or what He renders impossible of performance. * * * Tt is further
said that the books declare that where the condition of a bond becomes im-
possible by the act of God, or is prohibited by the law, the condition be-
comes void and the bond is absolute. * * * TIf one covenants to serve
another for seven years and he dies before the expiration of the seven years,
the covenant is discharged because the act of God defeats the possibility of
performance.”

In our case it was not especially the act of God, although an epidemic is in
many cases so considered in relation to the construction of contracts, but it was the
act of a department of government over which neither the driver nor the board of
education had any control. If the driver had refused to perform his conditions be-
cause in his judgment the welfare of the community would better be served by the
pupils not being transported during the time the epidemic lasted, then and in that
case the driver could not recover. So, likewise, if the board of education had
closed the school because in its judgment the welfare of the community would re-
quire the schools to be closed, in such case the driver could recover, because the
police powers to close schools during epidemics are not lodged by our laws in
hoards of education, but in boards of health, and so, when the board of health
ordered the schools closed on account of the epidemic, the same was done, not
through any act of the board of education or of the driver, but by due process
of law, and the driver would thereby be relieved from the transportation and the
board of education would be relieved from paying, for that time.

There are no Ohio cases directly in point, but the case of Board of Education
vs. Townsend, 63 O. S. 514, may be considered as throwing some light upon what
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will excuse the performance of a contract. In that case Townsend contracted fo
remove a school building and while hie was in the act of removing the same, the
building was destroyed by a storm. The court heid that the contractor was not
excused in that particular case because the contract did not require the same to be
removed as a whole and the contractor could be compelled to remove the same
even after it had been blown down. On page 524 the court say:

“The act of God, so-called, which excuses the performance of a contract
because that has become impossible, does not necessarily discharge the party
from the obligations arising from the contract, except, it may be, when
the contract is wholly executory on both sides. If an artist contracts to
paint a picture for ten thousand dollars received from his patron, and
thereafter becomes incapacitated from blindness to fulfill his promise, by
what right is he justified in claiming the money? We are not aware of any
principle, and have not been referred to any adjudicated case, that would
give absolution from the obligations of a contract to a party who has re-
ceived from the other full consideration for a promise which the former
has become unable to fulfill, and at the same time protect him in the en-
joyment of the consideration paid. The act of God may properly lift from
his shoulders the burden of performance, but has not yet been extended so
as to enable him to keep the other man’s property for nothing.”

It is held in Jamieson vs. Indiana Natural Gas and Oil Co.,, 12 L. R. A,, 652,
that:

“A contract is invalidated by the subsequent enactment of police regula-
tions which render its performance illegal as to one of the parties.”

The action of the board of health in the closing of the schools was in the
nature of a police regulation, and while the samc would not discharge the contract
entirely, it would have the effect of suspending the same during the continuance of
the order of the board of health.

In Hadley vs. Clarke, 8 T. R., 259, and Baylies vs. Fettyplace, 7 Mass., 324, it
was held that an embargo for an indefinite time will not dissolve but only suspend
the contract.

In University of Pennsylvania Law Review, 1917, page 28, is reviewed many
cases of the American and English courts upon the question of an intervening sub-
sequent event upon a contract. I quote the conclusion as follows:

“The result of the decision in both America and England is that unless
a contrary intention clearly appears from the contract of the parties, the
court will employ an exception to the contract to govern an intervening
subsequent event, which makes the performance of the contract impossible
in effect and excuses the coniracting parties from liability for non-per-
formance, and this is in accord with the dictates of sound business and sound
sense.”

In Parker vs. Macomber, 16 L. R. A., 858, the general rule of law seems to be
set forth. The first branch of the syllabus reads:

“l. A person prevented from continuing his contract by the arbi-
trary act of the other party, may disregard it and recover the value of his
services rendered in partial performance of it.”
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While the last above quotation does not apply in our case, it would apply if
the board of education had closed the school or if the driver had refused to act.
The third and fourth branches of the syllabus in the last mentioned case read:

“3. The prevention by the act of God of full performance of an
entire contract will permit a recovery upon an implied assumpsit for personal
services already rendered in part performance of the contract.”

“4. A count in quantum meruit is not necessary to permit a recovery
for personal services in part performance of a contract which it has be-
come impossible to complete where the declaration contains the common
count in indebitatus for work and labor.”

It is entirely within the province of the contracting parties to arrange the de-
tails growing out of contingencies such as where a school is closed by process of
law on account of epidemic, but where such stipulations have been neglected in the
agreement, it becomes necessary to construe the contract in question, and this from
more than one angle, for the rights of the driver in the premises must not be
overlooked. It will be said he was ready to perform and that his failure to do so
was no fault of his, and this is true, but on the other hand it was no fault of the
board of education that he could not perform. Briefly stated, the driver agrees
to furnish horses, etc, and transport the children of school age to the schools of
the ‘district, “each school day,” for a period of not Yess than nine school months,
and the board in consideration of such services agrees to pay the driver the sum of
$75.00 per school month during the continuance of the contract. From this language
it will be seen that the contract is for nine months and that is the continuance of
the contract as meant in such language and both the board and the driver are
bound for that entire time in their respective obligations; seemingly, only two lead-
ing things could occur that would operate against all the school days running in
the nine months, and one or both were prevalent in this case; neither party can re-
strain the act of God or the act of governmental authority by process of law, the
health officials not being subservient to either of the parties in question, but above
the board of education and the driver in questions of epidemic and the physical
well-being of a community where their power is absolute in these matters.

The board of health is a legal governmental authority and their acts in closing
schools during the recent epidemic of influenza was an act of officials under the law.
The authorities seem to be agreed that this relieves parties from the obligations of
contracts, the subject being fully discussed by a recent law text-writer:

Elliott on Contracts, section 1901.

This section is headed “Impossibility Caused by Subsequent Law.” An examina-
tion of it, however, and of authorities cited, shows that impossibility created by
law includes administrative acts of officers in pursuance of law.

Among the cases on the subject is one by the Supreme Court of New Hamp-
shire.

Theobald vs. Burleigh, 66 N. H,, 574.

The syllabus is:

“Where the plaintiff’s failure completely to perform his contract is due
to the fault of the defendant, or to the act of the law without fault of
cither party, he can recover what his services were reasonably worth, and
the defandant is not entitled to damages for the plaintiff’s non-perform-
ance.”

It was a contract to move a building, and after part performance, completion

4—Vol. I—A. G.
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was prevented by an injunction on behalf of a city restraining the location of the
building on the ot to which it was moving until permission received as required
by an ordinance.

Out of many similar cases, one more will be selected by the Court of Appeals
of New York,

Heine vs. Meyer, 61 N. Y., 171-176.

In this case the contract was for the alteration of a building. After it had be-
gun, completion was prevented by an order of the superintendent of buildings, under
authority given him by law. The chief justice in the opinion quotes from another
opinion in a former case of the same court, as follows:

“Judge Gardiner, giving the opinion of the court, after stating that the
plaintiffs were prevented, by the authority of the state, from completing
their contract, said they were entitled to recover for the work performed
by them at the contract price; that the performance of the required condi-
tion, entitling them to payment under the contract, ‘became impossible by
the act of the law, and of course the plaintiffs were entitled to recover
without showing a compliance with the agreement in this particular’ That
decision was in accordance with a well recognized exception to the general
rule or principle of law that a contracting party who absolutely engages to
do an act must perform it notwithstanding any accident or other contin-
gency not foreseen by him or within his control, yet if the performance is
rendered impossible by the act of the law, then he is excused.”

These cases both hold that the contractor in such circumstances may recover
at the contract price, or at least recover the value of service done by him under the
contract. This is equivalent to limiting his pay to that amount, and is in strict
accordance with the principle that where the carrying out of a contract is pre-
vented by authority of law, both parties are absolved from its obligations.

It follows therefore that this driver cannot recover for the days that school
was not held because of the order of the board of health closing the same.

The rule seems to be unanimous that unless there is some statutory provision
to the contrary, recovery may be had on a quantum meruit basis for services per-
formed where part performance is excused on account of sickness or otherwise.
So that in this case the board of education was compelled to closé the schools by
the order of the board of health. The driver was prevented from performing his
services by the order of the board of health and neither is at fault. . The driver is
excused from performing and the board is excused from paying. It was within
the power of the driver to contract in relation to this emergency. As far as
teachers are concerned, the law makes the contract for them by declaring that
“teachers shall be paid during the time the schools are closed on account of an
epidemic.” No such provision is contained in our laws in relation to drivers.

It is therefore the opinion of the Attorney-General that under this contract, the
driver is entitled to the full nine months except for such days as school was pre-
vented from opening by the order of the health authorities.

This opinion is confined to the contract submitted, and is not intended to apply
to any other case, except in so far as the principles above announced have proper
application thereto.

s Respectfully,
Jou~ G. Prick,
Attorney-General.
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69.

SCHOOLS—WHEN PUPIL WHO IS RESIDENT OF RURAL DISTRICT, IS
ELIGIBLE TO HAVE HIGH SCHOOL TUITION PAID BY RURAL
DISTRICT.

L. A pupil, resident in a rural district, completing the clementary school work
tn a city or village district, is cligible to have his high school tuition paid by the
rural district where he holds school residence, such school district not maintaining
a high school.

2. Such resident pupil is entitled to the certification by the county superin-
tendent, indicated in section 7747 G. C.

Corvmsrs, Onio, February 25, 1919.

Hox~. GrorGe F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio.
Dear Sir:—Your request for an opinion on the following statement of facts is
duly acknowledged. Such statement reads:

“A pupil residing in a rural school district adjoining the city of Green-
ville has been attending the city schools here and has heretofore completed
the work in the grades and has heen promoted by the city schools to the
high school.

The question has arisen as to whether or not the board of education
of the rural school district in which the pupil resides is required to pay
the tuition of this pupil in the high school by reason of his not having
been promoted from the rural school to the high school.”

You further say that the board of education of the rural school district, in
which the pupil resides, does not maintain a high school, thus coming within the
view of section 7747 G. C,, which reads:

“The tuition of pupils who are eligible for admission to high school
and who reside in village or rural districts, in which no high school is
maintained, shall be paid by the board of education of the school district in
which they have legal residence, such tuition to be computed by the month.
* % % The district superintendent shall certify to the county superin-
tendent each year the names of all pupils in his supervision district who
have completed the elementary school work, and are cligible for admission
to high school. The county superintendent shall thereupon issue to each
pupil so certified a certificate of promotion which shall entitle the holder
to admission to any high school. Such certificates shall be furnished by
the superintendent of public instruction.”

FFrom the above language it will be seen that the law contemplates the pro-
viding of means for a high school education to all pupils who are eligible for it.
Primarily, and in practical use, this means the completion of the eight grades of
common school work as the first requisite. In the case in question you say that
the pupil residing in the rural school district has completed the grades in the
Greenville city schools and has been promoted by the city schools as being eligible
for the high school. The pupil received such statement of completion of the ele-
mentary school work in the city schools of Greenville and the board of education
of the rural school district in which the pupil resides can hardly say that the
pupil is not one of those “who have completed the elementary school work, and
are eligible for admission to high school,” this being the language of the statute.
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A further reading of the statute, aboVe quoted, shows that “the district super-
intendent shall certify to the county superintendent each year the names of all
pupils in his supervision district who have completed the elementary work and are
eligible to the high school.” This does not say in his “supervision,” but in his
“supervision district,” and the law contemplates that he shall have knowledge of
just where every pupil of school age in his district is going to school, or whether
they are going at all, and if not, to act in conjunction with the truant officer and
see that they do. It is good school administration that one district should recognize
the school work and promotions of another district and this seems to be the
general rule and district superintendents should certify to the county superinten-
dent “the names of all pupils in his district who have completed the elementary
school work,” if he is satisfied they have completed it, and thereupon “the county
superintendent shall issue to each pupil so certified a certificate of promotion which
shall entitle the holder to admission to eny high school.” This language clearly
carries with it the idea that every district in the state must recognize such certificate
of promotion to high school, and boards of education cannot pass against the
eligibility of one holding such certificate, and in the case in question it would seem
that the pupil has “completed the elementary school work” in the eye of the law,
and is entitled to such certifying of his name by the superintendent of the super-
vision district in which such pupil lives.

Here the pupil seems to have been a resident of the rural district for some
time and not one who removed from the city district to the rural district upon
completing the elementary school work in the city. The law has wisely taken
care of the rights of even the pupils who are newcomers in the district, for section
7748 G. C. says:

“¥ * * A pupil living in a village or city district who has com-
pleted the elementary school course and whose legal residence has been
transferred to a rural district in this state before he begins or completes a
high school course, shall be entitled {0 all the rights and privileges of a
resident pupil of such district.”

The statute clearly says that if this pupil had lived in the city district while
completing the elementary school work, and then moved to the rural district, and
desired to either enter or complete high school work, he would be “entitled to all
the rights and privileges of a resident pupil of such district” and these rights and
privileges are those named in section 7747 G. C,, first quoted, viz.:

(1) Certification by the district superintendent.

(2) Certificate by county superintendent.

(3) The payment of his high school tuition by the board of edu-
cation where the pupil resides.

So if these rights indicated accrue to a pupil who has just moved into a rural
district from a city or village district, and having completed the elementary school
work outside the rural district, it must follow that a pupil whose residence has
been in the district has lost none of these rights.

Based upon the statement of facts furnished, and after the analysis of the
law here given, it is the opinion of the Attorney-General that the pupil residing
in a rural school district, who has satisfactorily completed the elementary school
course in a village or city school, is entitled to all the rights and privileges of the
other resident pupils of the rural district and the high school tuition of such
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pupil must be paid by the board of education of the district in which ‘the pupil
lives, there being no high school maintained in such district.
Respectfully,
JorN G. Prick,
Attorney-General.

70.

ROADS AND HIGHWAYS—STATE HIGHWAY COMMISSIONER NOT
AUTHORIZED TO APPOINT POLICEMEN TO ARREST HIGHWAY
LAW OFFENDERS—SECTION 6309 G. C. CONSTRUED.

Section 6309, General Code, does not authorize the appointment by the State
Highway Commissioner of policemen with power to arrest offenders against the
highway laws.

Corumsus, Omnio, February 25, 1919.

Hon. CLinTon CoweN, State Highway Cominissioner, Columbus, Ohio.

Dear Sir:—The receipt is acknowledged of your communication of January
22, 1919, wherein you call attention to the growing tendency to abuse the highways
by hauling excessive loads thereon and quote certain correspondence between Mr.
W. A. Stinchcomb, county engineer, Cuyahoga county, and yourself, on the subject.
You refer to section 6309 G. C. and in conclusion say:

“l would, therefore, ask you to furnish me with an opinion as to
whether or not I have the power to appoint a man with power to arrest
and assist in the prosecution of such offenders.”

The only provision of the statutes which it may be claimed confers such
authority as your inquiry relates to, is found in said section 6309 G. C,, reading as
follows:

“The revenues derived by registration fees provided for in this chapter
shall be paid by the secretary of state weekly into the state treasury. Any
surplus of such revenues which may remain after the payment of the ex-
penses incident to carrying out and enforcing the provisions of this chapter
shall be used for the repair, maintenance, protection, policing and patroling
(patrolling) of the public roads and highways of this state, under the
direction, supervision and control of the state highway department.”

In the act of the General Assembly passed March 21, 1917, “To make gen-
eral appropriations,” there is included an appropriation for the fiscal year July 1,
1917, June 30, 1918, “To police, patrol and maintain highways as provided in sec-
tion 6309 of the General Code” (107 O. L. 187; 217); and a like appropriation for
the fiscal year July 1, 1918-June 30, 1919 (107 O. L. 187; 293).

Two views as to the scope and effect of section 6309 naturally suggest them-
selves: The broad view that the general terms used in the statute, taken in con-
nection with the appropriation by the legislature of funds as above noted, import
the conferring of power on the highway department to use the funds for the
purposes designated in the statute; and the narrower view that the statute is de-
signed primarily to declare the object of raising revenue from the registration of
motor vehicles and hence is not to be taken as granting power to expend such
revenue.
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In determining which of these views is the better supported, three considera-
tions arise:

First, the statute is found, not among those relating to the highway depart-
ment, but in the chapter relating to motor vehicles and the fixing of fees for the
registration thereof. The importance of considering the context and subject matter
in ascertaining the meaning of a statute is recognized by our courts. In the case of
Aultman vs. Seiberling, 31 O. S. 201, the Supreme Court says in the course of th
opinion (p. 204) : ;

“The language of the statute authorizing appeals from the probate
court is very general and comprehensive; but it must be construed with
reference to the nature of the remedy and the subject-matter. Courts, in
order to effect the intention of the statute, often restrain, qualify, or en-
large the meaning of the words employed.”

And again, in Brigel .vs. Starbuck, 34 O. S. 280, the court said, at p. 285:

“There can be no doubt that general words in a statute will sometimes
be limited in their application.”

And see also, Goodall vs. Gerke Brewing Co., 56 O. S. 257, 260, where the
court say, referring to a statute whose meaning was being sought:

“The general language is restrained to the sense in which it was used
by the legislature in adopting the law.”

An interesting application of this rule of statutory construction is referred to
in an opinion (No. 590) found at page 1587, Report of Attorney-General for 1913.
After referring to certain decisions of the Supreme Court, bearing on the question
whether the auditor’s certificate under section 3806 G. C. was necessary to the ex-
penditure of funds arising otherwise than by taxation, my predecessor used this
language:

“The doctrine of these decisions, and others like them, is that despite
the general language of section 3806, which was originally section 45 of the
municipal code, and had its prototype in old section 2702, revised statutes,
because these sections have always been found among the sections relating
to the exercise by a municipality of the delegated power of taxation, and
the expenditure of the proceeds of taxation, their operation should be by
interpretation limited to cases in which the expenditure involved is that
of moneys raised by taxation.”

Second, it is by no means clear that section 6309, even when considered alone
and apart from the context and subject matter, imports any authority in the high-
way department for expending funds. Of course such authority is imported, if the
last clause of the section, “under the direction, supervision and control of the state
highway department,” be taken as referring to expenditure of funds. But in view ’
of the fact that if said last clause be so taken the result would be to confer power
on the highway department to expend the funds on any public roads of the state,
whether a district, township, county or state road, is it not the more reasonable
construction that said last clause was intended to refer to the class of roads on
which the funds are to be expended—namely, those under the direction, supervision
and control of the state highway department—especially when reference is had to
subsequently enacted section 1221 G. C,, hereinafter referred to?
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Third. Said section 6309 in its present form was enacted February 2, 1914
(104 O. L. 6). Subsequently, on March 20, 1917, the legislature enacted section
1221, the third branch of which is in point here. Said section 1221 reads as fol-
lows (107 O. L. 131):

“The state highway improvement fund produced by the levy herein-
after provided for, shall be applied to the construction, improvement,
maintenance and repair of the inter-county and main market road systems
as follows:

1. Seventy-five per cent of all the money paid into the treasury by
reason of the levy for the state highway improvement fund shall be used
for the construction, improvement, maintenance and repair of the inter-
county highways as the same have been heretofore designated or as they
may hereafter be established or located by the state highway commis-
sioner in the manner provided by law, and for the maintenance of the
state highway department, including the state’s portion of the salaries of
the county surveyors. Money appropriated or available for inter-county
highways shall be equally divided among the counties of the state.

2. Twenty-five per cent of all the money paid into the treasury of
the state by reason of the levy for the state highway improvement fund
shall be used for the construction, improvement, maintenance and repair
of the main market roads of the state as the same have been heretofore
designated or as they may hereafter be established by the state highway
commissioner in the manner provided by law. The money to the credit
of the state highway improvement fund for use on the main market roads
of the state as herein provided shall be so expended as to distribute equit-
ably, as far as practicable, the benefits from such expenditure to the dif-
ferent sections and counties of the state.

3. The funds derived from the registration of automobiles shall be
used for the maintenance and repair of the inter-county highways and main
market roads of the state. The state highway commissioner may use part
of said funds as may be necessary in establishing a system of patrol or
gang maintenance on the inter-county highways and main market roads,
and for that purpose may employ such patrolmen, laborers and other
persons and teams and purchase or lease such oilers, trucks, machinery,
tools, material and other equipment and supplies as may be necessary.”

It would seem that in enacting section 1221, the legislature has itself inter-
preted section 6309 as not conferring power on the highway department to appoint
and compensate policemen with power of arrest. So far as section 6309 is con-
cerned, the words “policing” and “patrolling” are both used, and, as above indi-
cated, the expression, “under the direction, supervision and control of the state
highway department,” appears; and yet the legislature has subsequently seen fit, in
definite terms, to confine the expenditures to inter-county highways and main
market roads, and to authorize the employment of patrolmen, thus indicating that
the expression, “under the direction, supervision and control of the state highway
department,” as used in section 6309, refers to the class of roads on which the
funds should be expended, rather than to the conferring of power on the depart-
ment to expend such funds and further, by implication, finding that section 6309
does not authorize the appointment of patrolmen. And if section 6309 does not
give authority to appoint patrolmen, it necessarily does not confer power to ap-
point policemen with power of arrest; nor does section 1221 confer such power,

While it is the general rule that the courts are not concluded by a legislative
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interpretation, the authorities make plain that such interpretation is entitled to
great weight.

In Erie Railroad Co. vs. Steinberg, 94 O. S. 189, the following appears at p.
203 of the opinion:

“In construing a statute it is the duty of the court to give effect to
the legislative intent. True, the intent of the legislature is to be deter-
mined from the language employed, and when that language clearly ex-
presses the intent of the law-making body, it should be given its plain,
ordinary meaning, for it is not a question what the law-making body in-
tended to enact, but rather the meaning of that which it did enact. Where,
however, the meaning is doubtful, the history of legislation on the subject
may be considered in connection with the object, purpose and language of
the law, in order to arrive at its true meaning. Slingluff et al. vs. Weaver
et al.,, 66 Ohio St., 621.

The passage by congress of the Cummins amendment immediately fol-
lowing the decision in the case of the Boston & Maine Rd. vs. Hooker,
supra, would seem to indicate the meaning and intent of congress when it
passed the Carmack amendment, and this Cummins amendment was made
necessary by the fact that the language employed in the Carmack amend-
ment, as construed by the court, did not clearly express the intent of the
law-making body.”

And see also:
Industrial Com. vs. Brown, 92 O. S. 309, wherein the court say at p. 313 of
the opinion:

“As against all this the court feels impelled to follow both the ex-
ecutive and legislative construction of the word ‘injury’ as employed in this
act and to limit recovery of compensation to such as may have suffered
injury otherwise than through disease, thereby giving to the legislative and
executive construction the added force of judicial construction.”

See further:

Salen vs. State ex rel, 18 C. C. (n. s.) 538. McArthur vs. Kelley, 5
Ohio 139.

The Supreme Court of the United States, in the case of United States vs.
Freeman, 3 Howard 556 (11 Law. Ed. 724), holds as follows, as shown by first and
second paragraphs of the syllabus:

“Statutes tn par: materia should be taken into consideration in con-
struing a law. If a thing contained in a subsequent statute be within the
reason of a former statute, it shall be taken to be within the meaning of
that statute.

And if it can be gathered from a subsequent statute in pari materia
what meaning the legislature attached to the words of a former statute,
this will amount to a legislative declaration of its meaning, and will gov-
ern the construction of the first statute”

In the course of the opinion in Swigert vs. Baker, 229 U. S. 187 (57 Law, Ld.
1143), the Supreme Court of the United States uses this language at p. 197:
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“If there could be any doubt as to the meaning of the statute, it disap-
pears in the light of congressional construction which may properly be
examined as an aid in its interpretation.”

In the New York case of The People vs. Cricuoli, 157 App. Div. 201; 141 N. Y.
S. 855, the court quotes with approval the following from Endlich on Interpretation
of Statutes (sec. 366) :

“Earlier Cognate Acts—Where it is gathered from a later act, that
the legislature attached a certain meaning to an earlier cognate one, this
would be taken as a legislative declaration of its meaning there.”

In Crohn, Adm. vs. Kansas City Home Telephone Co., 131 No. App. Rep. 313
(109 S. W. 1068), the first syllabus reads:

“While a legislative interpretation of a statute is not conclusive upon
the courts, it should be given weight in ascertaining the intention of the
legislature and the application of amendments to existing statutes.”

In State vs. Clausen, 63 Wash. 535 (116 Pac. 7), the third paragraph of the
syllabus reads:

“The courts will not speculate upon legislative intent when that body
has subsequently put its own construction on prior enactments.”

In the case of State vs. Board of Commissioners, 83 Kans. 199 (110 Pac. 92),
the Supreme Court say in the course of the opinion, at p. 203:

“It is a fundamental principle of constitutional law that the legislature
has power to indicate by a later act what its intention was in passing an
earlier one. In such event, whatever lawyer and layman may have under-
stood or courts may have decided, the legislature’s interpretation is binding
in all cases after it has been made manifest.”

From the foregoing, the conclusion results that you are without authority to
appoint policemen with power of arresting offenders against the highway laws.
Respectfully,
JorN G. Prick,
Attorney-General,

71

MUNICIPAL CORPORATION—BOARD OF HEALTH HAS AUTHORITY
TO MAKE PER DIEM ALLOWANCE TO HEALTH OFFICER FOR
QUARANTINE WORK IN ADDITION TO ANNUAL COMPENSA-
TION—HEALTH OFFICER NOT AUTHORIZED TO COLLECT FROM
PERSON QUARANTINED—COMPENSATION FOR VACCINATIONS.

1. Under section 4411-1 G. C., a municipal board of health may make a per
diem allowance to a health officer for quarantine work in addition to his annual
compensation previously fixed by the board of health.

2. A health officer is not authorized to collect, in quarantine cases, for usual
and ordinary services performed strictly for the protection of the public, from the
person quarantined.
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3. A health officer is entitled to such compensation for vaccinations under
section 4449 G. C. as may be fixed and allowed by the board of health under section
411-1 G. C. ~

CoLuMmBus, OHio, February 25, 1919,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GeENTLEMEN :—This is to acknowledge receipt of your letter dated February 4
1919, as follows:

“We are referring you to an opinion of the Attorney-General under
date of June 10, 1915, recorded in the Annual Reports for 1915, page 981,
and respectfully request your written opinion upon the following matter:

Statement of Facts

The board of health of a municipality has fixed the compensation of
the health officer at $1,020.00 per annum. The board has also passed a
resolution allowing him $8.00 per day for work in quarantine cases, ’

1. Is such compensation in both instances legal?

2. Should the heaith officer not charge for his services in quarantine
cases according to the services rendered, and should he not first attempt
to collect from the persons quarantined, and then attempt to collect from
the city, if such persons were unable to pay?

3. TIs the fixing of an arbitrary per diem for such services in quaran-
tine cases legally payable in addition to his regular compensation?

4. Can such health officer legally charge the city seventy-five cents
for each vaccination?”’

From your statement of facts it is observed that the municipal board of health
has fixed an annual compensation for its health officer and in addition thereto has
passed a resolution allowing him $8.00 per day for work in quarantine cases, and
your first question is whether or not such compensation is legal,

Sections 4408, 4411-1 and 4431 G. C. are applicable. In part section 4408 is as
follows:

“The board of health shall appoint a health officer who shall be the
executive officer. He shall furnish his name and address, and other in-
formation required by the state board of health.”

Section 4411-1, as amended in 103 O. L., p. 436, is as follows:

“The board shall determine the duties and fix the salaries of its em-
ployees ; but no member of the board of health shall be appointed as health
officer or ward physician.”

Section 4431 G. C,, applicable to quarantine cases, in part is as follows:

“The board of health may employ as many persons as it deems neces-
sary to execute its orders and properly guard any house or place con-
taining any person or persons affected with any of the diseases named
herein.”

In considering these provisions as to the salary and duties of the health officer,
it must be borne in mind that he is not affected by Article II, section 20 of the
Constitution of Ohio, prohibiting the increase of an officer’s salary during his term,
nor by section 4213 G. C., which provides:
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“The salary of any officer, clerk or employe shall not be increased
during the term for which he is elected or appointed.”

It has been held in State vs. Massillon, 2 O. C. C. (n. s.) 169, and in other
cases, that the health officer is not an “officer” nor has he any “term” as these
words are used and understood in the constitutional and legislative provisions
above mentioned. As stated in the case above cited,

“he is the servant of the board of health that makes the appointment. He
is under their absolute control and direction; and in addition to that,
they fix his salary. His salary is at the will of the board of health. His
term of office is at their will. They may terminate it at their pleasure.
* % * Now, that being the nature of the employment, perhaps it is a
misnomer to call him an officer at all. He is more like an employe or
servant of the board of health.”

Section 4411-1 G. C, supra, vests the power of fixing the salary of its employes
in the board of health, and in view of the terms of this statute as construed by the
courts, the health officer is an employe in the sense that the board has full au-
thority to determine his duties and fix his compensation. It will also be noted that
section 4412 G. C, prior to 1913, contained a provision similar to what is now sec-
tion 4411-1, giving the board exclusive control of its employes both as to their
duties and as to their salaries. It also provided for the suspension or removal of
the health officer and for the certification of such suspension or removal to the
civil service commission, etc.

In 1915 (Vol. 103 O. L., 698), in the civil service act, this statute was re-
pealed, and with the obvious intention of vesting this particular power and discre-
tion in the same board wherein it was lodged before the repeal of said section
4412, at the same session section 4411-1, supra, was enacted as a supplement to
section 4411, the intention being to place said health officer and other employes of
the board within the operation of the civil service act so far as their suspension
or removal was concerned, but to revest the power of defining the duties and fixing
the salaries of said employes in the board of health; and, in the exercise of their
authority they may provide an annual salary, and in addition thereto they may fix
his compensation per diem for such unusual and irregular services in cases of
contagious diseases as they may deem proper, and my answer to your first ques-
tion is, therefore, in the affirmative.

Your second question relates to services performed by the health officer in
quarantine cases, and you inquire (a) should not the health officer charge for such
services according to the service rendered, and (b) should he not first attempt to
collect from the persons quarantined and then attempt to collect from the city, if
such persons were unable to pay?

Section 4436 G. C. is pertinent and is as follows:

“When a house or other place is quarantined on acoount of contagious
diseases, the board of health having jurisdiction shall provide for all persons
confined in such house or place, food, fuel, and all other necessaries of life,
including medical attendance, medicine and nurses, when necessary. The
expenses so incurred, except those for disinfection, gquarantine, or other
measwres strictly for the protection of the public, when properly certified
by the president and clerk of the board of health, or health officer where
there is no board of health, shall be paid by the person or persons quaran-
tined, when able to make such payment, and when not by the municipality
in which quarantined.”
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You inquire if the health officer should not charge according to the service
rendered. The manner and amount of the health officer’s charge in quarantine
cases wotld be regulated and limited by the action of the board of health appointing
him, and if the resolution provides for per diem allowance, his charge should be
made in accordance therewith.

You also inquire in question 2 of your letter if he should not first attempt to
collect from the persons quarantined and then from the city, if the persons for
whom the services were rendered were unable to pay. It is to be remembered that
the pehsons quarantined, even though able financially, are not obliged to pay all of
the quarantine expenses.

The first part of section 4436 G. C. provides that when a house is quarantined,
“the board of health having jurisdiction shall provide for all persons confined in
such house or place * * * and all other necessaries of life, including medical
attendance, medicine and nurses when necessary.” It is to be noted that the board
of health shall make the provisions above indicated.

The latter part of the section goes on to define what and in what manner the
things furnished or provided by the board of health shall be paid for. It is to be
noted that not all of the expense so incurred shall be paid by the person quaran-
tined, the statute providing :

“The expenses so incurred, except those for disinfection, quarantine
and other measures strictly for the protection of the public, when properly
certified by the president and clerk of the board of health, * * * shall
be paid by the person or persons quarantined, when able * * * and
when not by the municipality in which quarantined.”

What services does the health officer render in such cases of quarantine? Your
statement of facts throws no light on these facts and in the absence of any state-
ment to the contrary, it may be fairly assumed that the health officer discharges
the duties with which he is charged by law, and it is also clear that the services
which he performs and furnishes are not included in the things which the board of
health shall provide, viz.,, food, fuel, other necessities of life, etc.

In the conclusion herein reached, it is considered that the $8.00 per diem does
not include compensation for services rendered to the person quarantined for serv-
ices as a physician or nurse, but only covers those services which are rendered
strictly for the protection of the public, as stated in the statute. Where, in case
of quarantine, the health officer acted as a physician or nurse by virtue of a
special or general order from the board of health, his services would be properly
chargeable against the person quarantined and, to the extent that such person is
able financially to pay, are collectible from said person quarantined, and the
amount thereof, so far as the quarantined person may be concerned, would be
fixed by agreement or would be for their reasonable value.

But, if his services were of such a character as to be concerned only with the
protection of the public, as stated in the exceptions to section 4436 G. C., then it is
evident that such services should not be charged to the person quarantined.

From the language used in this section, it would appear that unless directed
by the board of health to do so, and acting as its agent in such matter, the health
officer would have nothing to do with the collection of the account for things or
services provided for a person quarantined, as the section provides that the presi-
dent and clerk of the board of health shall certify an account to the person quaran-
tined.

Answering question 2 more specifically, I am of the opinion (a) that the health
officer is not required to charge for his services in quarantine case, except as pro-
vided in the resolution of the board of health in such quarantine cases, and (b)
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that for his services generally, and unless employed or instructed to perform
special duties, such as those of a physician or nurse, he is not expected or obliged
to collect for his services from the person quarantined.

It appears that the answer to question 1 disposes of and answers question 3
of your letter, and it follows that question 3 may also be answered in the affirmative,

Your fourth question inquires whether the health officer may legally charge the
city seventy-five cents for each vaccination. Vaccination is the subject of a special
section, 4449 G. C, which is as follows:

“The board of health may take measures and supply agents and af-
ford inducements and facilities for gratuitous vaccination.”

Under this section and under section 4411-1, T can answer your question gen-
erally by saying the board of health has ample authority to allow the health officer
this fee for each vaccination.

What has been said in the consideration of your first question is applicable
here so far as it is stated that the matter of defining the duties and fixing the
salaries is exclusively in the discretion of the board of health.

If in fixing the annual compensation the board of health provided that said
compensation should include the vaccination services, then no additional compen-
sation would be allowed. Your statement of facts is indefinite as to this, but for
the purposes of your inquiry an answer in this manner may be responsive to your
needs.

It is to be borne in mind that the legislature here did not definitely outline what
measures the board of health should take, nor indicate what agents it would sup-
ply, but it is clear that it did not state or enumerate any additional duties for the
health officer.

My predecessor (in 1913, Vol. 1, p. 294, Attorney-General’'s Reports), rendered
an opinion wherein, on a similar question, he held that making vaccinations was not
a part of the duty of the health officer and that a health officer of a city could be
appointed as special agent for vaccination and proper compensation paid therefor.
So I can answer your question in this manner. That unless the matter of services
in vaccinations is provided for in the act of the board fixing the annual compensa-
tion of the health officer, he would be entitled to receive such amount as the board
of health would deem proper to allow him.

The opinion of the Attorney-General dated June 10, 1915, and recorded in
Opinions of the Attorney-General for 1915, page 981, referred to in your letter,
as well as the opinion of the Attorney-General heretofore cited, have been noted
and, in so far as they are applicable to the questions herein involved, are approved.
Respectfully,

JorN G. Pricg,
Attorney-General.

‘
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72.

ROADS AND HIGHWAYS—COUNTY COMMISSIONERS MAY PURCHASE
MACHINERY, TOOLS AND EQUIPMENT WITHOUT COMPETITIVE
BIDDING—NO AUTHORITY FOR BOND ISSUE FOR THE ABOVE
PURPOSE—SECTIONS 7200 AND 7214 G. C. CONSTRUED.

1. County commissioners may, under authority of section 7200 G. C. (107 0. L.
115), purchase machinery, tools or equipment for the purposes specified in said
section, without resorting to advertising or competitive bidding.

2. No authority exists for the issuing of bonds for the purpose of. purchasing
machinery, tools or equipment for the purposes named in said section 7200.

3. County commissioners may, under authority of section 7214 G. C. (106 O.
L. 645), purchase materials for the purposes specified in said sections, without re-
sorting to advertising or competitive bidding.

Corunsus, Ouro, February 25, 1919.

Hon. G. B. FinoLeY, Prosecuting Attorney, Elyria, Ohio.
DEeAr Sir:—This department has had under consideration your letter of Jan-
uary 27, 1919, wherein you submit for opinion the following three inquiries:

“l. Can the county commissioners go into the market and purchase
such equipment as they feel suitable to their needs without advertising?

2. Can bonds be issued to raise funds to pay for such equipment?

3. After equipment is purchased have the county commissioners
authority to purchase material such as slag, asphalt, etc, in the open
market without advertising?”

In connection with the first of these inquiries, reference is had to section 7200
G. C, which in its original form as enacted May 17, 1915 (105-106 O. L. 617) read
as follows:

“Sec. 7200.—The county commissioners may purchase such machinery
or other equipment for construction, improvement, maintenance or repair
of the highways, bridges and culverts under their jurisdiction, as they
may deem necessary, which shall be paid for out of any taxes levied and
collected for construction, improvement, maintenance and repair of roads,
as provided in this chapter. All road machinery, tools or other equip-
ment owned by the township when this chapter takes effect may be taken
over by the county at a price to be agreed upon between the county com-
missioners and the township trustees. All such machinery, tools and
equipment belonging to the county shall be under the care and custody of
the county highway superintendent at the expense of the county. The
county highway superintendent shall annually on the fifteenth day of No-
vember make or cause to be made a written inventory of all such ma-
chinery, tools and equipment indicating each article and stating the value
thereof and the estimated cost of all necessary repairs thereto, and de-
liver the same to the county commissioners who shall cause the same to
be placed on file. At the same time, he shall file with the county com-
missioners his written recommendations as to what machinery, tools and
equipment should be purchased for the use of the county and townships
during the ensuing year, and the probable cost therof. The county com-
missioners shall provide suitable places for housing and storing machin-
ery, tools and equipment owned by the county,
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Nothing herein shall prevent any township or two or more townships
from purchasing for the exclusive use of the township or townships such
machinery, tools and equipment as may be deemed necessary by the trus-
tees thereof, but before such purchase the suggestions of the county high-
way superintendent shall be considered. Such machinery, tools and equip-
ment shall be paid for by the trustees of the township or by the trustees
of two or more townships, if for the joint use of two or more townships, -
out of any funds available for road maintenance and repair. Such town-
ship or townships may join with an incorporated village for the pur-
chase of machinery, tools and equipment for their joint use. All ma-
chinery, tools and implements, whether owned by the county or township,
shall be plainly marked, in such way as to indicate the ownership of such
property.”

As it thus read, said section was the subject of an opinion from this depart-
ment under date March 21, 1916, Opinions of Attorney-General, 1916, Vol. 1, p. 523,
from which the following is quoted:

“I, therefore, advise you that there is no statutory provision which re-
quires county commissioners or township trustees, in purchasing culvert
pipe and road machinery, to let the contracts for the same by competitive
bidding. While there is no legal requirement as to letting contracts for
material and machinery by competitive bidding, it is my view that under
ordinary circumstances the interests of the public will be best served by
inviting bids and awarding the contracts to the lowest responsible bidder,
in making the purchases referred to by you in your communication.”

The same view was expressed in a further opinion of this department, Opinions
of the Attorney-General, 1916, Vol. I, pp. 882, 886, which last mentioned opinion
was referred to with approval by my immediate predecessor in an opinion found
at p. 2332, Vol. 111, Opinions, 1917.

Said section 7200 G. C., as amended March 20, 1917 (107 O. L. 115) reads as
folllows:

“Sec. 7200.—The county commissioners may purchase such machinery,
tools or other equipment for the construction, improvement, maintenance
or repair of the highway, bridges and culverts under their jurisdiction as
they may deem necessary, which shall be paid for out of the road funds
of the county. The county commissioners may also at their discretion pur-
chase, hire or lease automobiles, motorcycles or other conveyances and
maintain the same for the use of the county surveyor and his assistants
when on official business. All such machinery, tools, equipment and con-
veyances belonging to the county shall be under the care and custody of
the county surveyor. All such machinery, tools, equipment and convey-
ances owned by the county shall be plainly and conspicuously marked as
the property of the county. The county surveyor shall annually on the
fifteenth day of November make, or cause to be made, a written inven-
tory of all such machinery, tools, equipment and conveyances indicating
each article and stating the value thereof and the estimated cost of all
necessary repairs thereto and deliver the same to the county commissioners,
who shall cause the same to be placed on file. At the same time he shall
file with the county commissioners his written recommendations as to what
machinery, tools, equipment and conveyances should be purchased for the
use of the county during the ensuing year and the probable cost thereof.



112 OPINIONS

The county commissioners shall provide suitable places for housing and
storing machinery, tools, equipment and conveyances owned by the
county.”

Inasmuch as the statute in its present form is not substantially different, so
far as concerns the purchase of equipment, from its form as enacted 105-106 O. L.
617, and passed upon by this department, the opinions above quoted are now in
point and no reason is perceived why they should not be adhered to.

Coming to your second inquiry, whether bonds may be issued to pay for such
equipment: Section 7200 itself provides that the equipment “shall be paid for out
of the road funds of the county.” This language imports the idea of payment
from tax funds, especially when consideration is given to the provisions of section
6956-1, making it the duty of the board of county commissioners to provide annually
a fund for the repair and maintenance of bridges and county highways. This last
named section is found in 105-106 O. L. 647, in the chapter entitled “Generat
Provisions,” and is here quoted in full, as follows: .

“Sec. 6956-1.—After the annual estimate for the county has been
filed with the county commissioners by the county highway superintendent,
and the county commissioners have made such changes and modifications
in said estimate, as they deem proper, they shall then make their levy,
for the purposes set forth in said estimate, upon all the taxable property
of the county not exceeding in the aggregate two mills upon each dollar
of the taxable property of said county. The board of county commis-
sioners shall provide annually a fund for the repair and maintenance of
bridges and county highways. The repair and maintenance fund so pro-
vided shall not be less than twenty dollars for each mile of county high-
ways in said county. Such levies shall be in addition to all other levies
authorized by law for said purposes, but subject, however, to the limitation
upon the combined maximum rate for all taxes now in force. The pro-
visions of this section shall not, however, prevent the commissioners from
using any surplus in the general funds of the county for the purposes set
forth in said estimate, or in the repair or maintenance of roads.”

Furthermore, no statute has been found providing for the issuing of bonds
for the purpose of purchasing road machinery or equipment. It is therefore to
be concluded that the view expressed by yourself is correct, namely, that the
county commissioners have no authority to issue bonds for the purpose of making
purchase of road machinery, tools and equipment.

Your third inquiry is as to whether the commissioners may, after purchasing
equipment, go into the open market and, without advertising, purchase such ma-
terials as slag, asphalt, etc.,, for use in road repairs, and may be answered to a
great extent along the same lines as your first inquiry.

Section 7214 G. C. (106 O. L. 645) reads as follows:

“The county commissioners or township trustees may contract for and
purchase such material as is necessary for the purpose of constructing,
improving, maintaining or repairing any highways, bridges or culverts
within the county, and also appropriate additional land necessary for cuts
and fills together with a right of way to or from the same for the removal
of material. If the county commissioners or township trustees, and the
owner of such material or land, cannot agree on the price therefor, the
county commissioners or township trustees may apply to the probate court

~
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or common pleas court of the county in which the same is located, and on
receipt of such application, the court shall proceed to assess the value of
the material or right to be appropriated in the manner hereinafter pro-
vided.”

In the three opinions which have been above referred to in giving answer to
your first inquiry, it is held that the county commissioners may, under authority
of section 7214, without advertising or competitive bidding, purchase material for
road construction, improvement and repairs. Insofar as they relate to your third
inquiry, these opinions are adhered to.

No doubt you are keeping in mind certain restrictions imposed on county com-
missioners in the matter of expenditures, such as contained in section 2414 G. C,
providing in substance that only by unanimous consent of all members present, etc.,
may a proposition involving an expenditure of one thousand dollars or more be
agreed to, unless twenty days have elapsed since the introduction of the proposition;
and as contained in section 5660 G. C., providing in substance that auditor’s cer-
tificate of funds required must first be made as a condition precedent to the
validity of a proposed expenditure, or proposed contract involving expenditures.
Furthermore, it is well that there should be borne in mind the suggestion of my
predecessor as set forth in the quotation above from his opinion, that, under
ordinary circumstances, the interests of the public will be best served by making
purchases under the competitive bidding plan. Expressing this thought in an-
other way, the rule should be that whenever practicable the competitive bidding
plan should be used.

Respectfully,
JouN G. Prickg,
Attorney-General.

73.

APPROVAL OF BOND ISSUE OF VILLAGE OF WEST PARK, OHIO, IN
SUM OF $9,200.00.

CorLumeus, Omio, February 25, 1919. ‘

Industrial Commission of Ohio, Columbus, Ohio.

Re: Bonds of the viliage of West Park, O., in the amount of $9,200.00,
for West 140th street water main assessment, being 9 bonds of $1,000.00
each and one bond of $200.00.

GENTLEMEN :—] have examined the transcript of the proceedings of council
and other officers of the village of West Park, submitted to me in connection with
the above bond issue, and find the same regular and in conformity with the pro-
visions of the General Code. .

I am of the opinion that said bonds, drawn in accordance with the bond form
submitted, and executed by the proper village officers, will, upon dellvery, consti-
tute valid and binding obhgatlons of the village of West Park.

Respectfully,
JorN G. Prick,
- Attorney-General.
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74.

APPROVAL OF BOND ISSUE OF VILLAGE OF WEST PARK, OHIO, IN
THE SUM OF $30,000.00,

CoLumsus, Ogio, February 25, 1919.

Industrial Commission of Ohio, Columbus, Ohio.

Re: General sewer bonds of the village of West Park, O, in the
amount of $30,000.00, being 30 bonds of $1,000.00 each.

GENTLEMEN :—] have examined the transcript of the proceedings of council
and other officers of the village of West Park, submitted to me in connection with
“the above bond issue, and find the same regular and in conformity with the pro-
visions of the General Code.

I am of the opinion that said bonds, drawn in accordance with the bond form
submitted, and executed by the proper village officers, will, upon delivery, con-
stitute valid and binding obligations of the village of West Park.

- Respectfully,
Jorx G. Prick,
Attorney-General.

75.

COUNTY SURVEYOR—CONSTRUCTION OF STATUTE REQUIRING FIL-
ING OF STATEMENT WITH COUNTY COMMISSIONERS AS TO
ASSISTANTS, COMPENSATION, ETC—DIRECTORY AS TO TIME—
WHEN JUDGE OF COMMON PLEAS COURT IS AUTHORIZED TO
FIX SALARIES OF COUNTY SURVEYOR’S ASSISTANTS.

1. The provision in section 2787 G. C. (107 O. L. 70) to the effect that the
county surveyor shall file with the county commissioners “on ov before the first
Monday of June of each year” a statement as to necessary assistants, deputies, elc.,
and their aggregate compensation, is, as to the time of the filing of said state-
ment, directory only andi not mandatory; and such statement may be subsequently
filed and the allowance made by the county commissioners at such later time.

2. The right of a judge of the Common Pleas Court to make an allowance to
pay the salaries of the county surveyor’s assistants, deputies, elc., arises only after
the county commissioners have had an opportunity to “fix the aggregate compensa-
tion” provided for by section 2787 G. C. (107 O. L. 70).

Corumsus, Omio, February 25, 1919.

Hon. MeLr G. UNDERWOOD, Prosecuting Attorney, New Lexington, Ohio.
DEeAr SIr:—Acknowledgment is made of your letter of February 5, 1919, read-
ing as follows:

“I desire your opinion upon the following proposition: Section 2787
of the General Code of Ohio provides in part, that on or before the first
Monday of June of each year the county surveyor shall file with the com-
missioners of such county a statement of the number of all necessary
assistants, deputies, draftsmen, inspectors, clerks or employees in his
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office for the year beginning on the first Monday of September next pre-
ceding and their aggregate compensation.

Section 2768 —That the county surveyor shall appoint such deputies,
draftsmen, inspectors, clerks or employees as he deems necessary for the
proper performance of the duties of his office and fix their compensation.

Section 7188-1 and section 7188-2 of the General Code of Ohio stipulate
certain duties incumbent upon the county surveyor of each county to be
performed under the direction and supervision of the state highway com-
missioner in reference to the numbering of all public roads of the county
other than inter-county highways and main market roads, the bridges and
culverts or such roads and the making of a map which shall show and
identify by number, location and length each such road and section thereof
and all bridges and culverts.

Provision is also made that the duties under these sections shall be
fully complied with in all the counties and townships of the state not later
than the first day of January, 1919,

The surveyor of this county did not file with the commissioners under
the provisions of section 2787 of the General Code a statement as required,
of the number of all assistants, deputies, etc., for the year beginning on
the first Monday of September next succeeding and their aggregate com-
pensation. No specifications were furnished in reference to the perform-
ance of the duties by the county surveyor under the provisions of sections
7188-1 and 7188-2 of the General Code until after January 1, 1919.

Since no statement was filed as required by section 2787, the surveyor
at that time being able to do all the work himself, and since he is now
ordered by the state highway commissioner to make a new road map of
the county and will need the assistance of a draftsman in order to carry
out the provisions of section 7188-1 and 7188-2 of the General Code, would
it be legal for the Common Pleas Court to make an allowance in order to
employ the necessary assistants for the performance of said duty?

If not, is there any way by which the county surveyor could employ
such assistants with the consent of the county commissioners and at the
end of each month submit his bills to the county commissioners for pay-
ment ?

If your answer to the last question should be in the negative, is there
any way by which the county surveyor can employ the necessary help, it
being necessary for him, as stated, to have additional help at this time?”

Section 2787 G. C., as amended in 107 O. L., 70, says:

“On or before the first Monday of June of each year, the county sur-
veyor shall file with the commissioners of such county a statement of the
number of all necessary assistants, deputies, draughtsmen, inspectors, clerks
or employes in his office for the year beginning on the first Monday of
September next -succeeding and their aggregate compensation. The county
commissioners shall examine such statement and, after making such alter-
ations therein as are just and reasonable, fix an aggregate compensation to
be expended therefor for such year. Provided, however, that if at any
time any county surveyor requires an additional allowance in order to
carry on the business of his office, such county surveyor may make appli-
cation to a judge of the court of common pleas of the county wherein such
county surveyor was elected; and thereupon such judge shall hear said
application, and if upon hearing the same said judge shall find that such

115
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necessity exists he may allow such a sum of money as he deems necessary
to pay the salaries of such assistants, deputies, draughtsman, inspectors,
clerks or other employes as may be required. Notice in writing of such
application and the time fixed by such judge for the hearing thereof shall

‘be served by the county surveyor five days before said hearing upon the

board of county commissioners of such county; and said board shall have
the right to appear at such hearing and be heard upon said application and
evidence may be offered both by the county surveyor and the county com-
missioners.”

Section 2788 G. C., as amended in 107 O. L., 70, says:

“The county surveyor shall appoint such assistants, deputies, draughts-
men, inspectors, clerks or employes as he deems necessary for the proper
performance of the duties of his office, and fix their compensation, but
compensation shall not exceed in the aggregate the amount fixed therefor
by the county commissioners or allowed by a judge of the court of com-
mon pleas of the county. After being so fixed such compensation shall be
paid to such persons in monthly installments from the general fund of the
county upon the warrant of the county auditor. The county surveyor may
require such of his assistants, deputies, draughtsmen, inspectors, clerks or
employes as he deems proper to give bond to the state in an amount to
be fixed by the county surveyor with sureties approved by him, conditioned
for the faithful performance of their official duties. Such bond with the
approval of the county surveyor, indorsed thereon, shall be deposited with
the county treasurer and kept in his office.”

Section 7188-1 G. C., as amended in 107 O. L., 113, says:

“The county surveyor of each county, under the direction and super-
vision of the state highway commissioner, shall name and number all the
public roads of his county, other than inter-county highways and main
market roads, and shall number all the bridges and culverts on such roads.
All such roads shall be divided into sections where they are of sufficient
length to warrant the same. Such sections shall not exceed three miles in
length and shall be numbered consecutively. The provisions of this section
shall extend to all roads on the north and east lines of each county. A
map of such roads shall be made by the surveyor which shall shew and
identify by number, location and length each such road and section thereof
and all bridges and culverts. Such map shall show the location of munic-
ipal corporations, school houses, churches, lakes and rivers and shall be
made into township units. As rapidly as the roads, bridges and culverts
of each township are thus located and numbered, the county surveyor shall
enter in a book in his office to be kept for that purpose, a description or
identification thereof. A copy of such map shall be submitted to the state
highway commissioner, together with a report showing plainly and def-
initely the exact location of such numbered roads, and sections thereof
and such bridges and culverts, and such other and further information as
the state highway commissioner may require. All the duties required by
this section shall be performed in accordance with the instructions of the
state highway commissioner, who shall prescribe such forms and issue such
instructions as he deems proper. Upon the approval by the state highway
commissioner of each map and report, copies of the same shall be filed
by the county surveyor in his office and in the office of the county com-
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missioners, and a copy of the map of each township shall be filed with the
township trustees of such township; and thereafter the road names, num-
bers and section designations and the bridge and culvert numbers shall
be the official terms by which all such roads, and sections thereof and such
bridges and culverts shall be known. When a new road is established it
shall be assigned by the county surveyor a name and number and if neces-
sary divided into sections, or it may be added to an existing road, and it
shall be the duty of the county surveyor to note such new road together
with its official designation on the copy of the map on file in his office
and to report the same to the state highway commissioner and county
commissioners.”

Section 7188-2 G. C,, as amended in 107 O. L., 113, says:

“It shall be the duty of the county auditor before he issues his war-
rant for any moneys expended by the county on any highways, other than
inter-county highways or main market roads, or on any bridges or culverts
on such highways, to require of the county surveyor the assignment of
such expense to the road and section thereof, or bridge or culvert in con-
nection with which such expense was incurred. The county auditor shall
keep such records as are necessary to show clearly at the close of each
year the amount of money expended from the county treasury on each sec-~
tion of road, other than inter-county highways or main market roads, and on
each bridge and culvert on such roads.

It shall be the duty of the township clerk before he issues any warrant
on the township treasurer for any money expended upon any road within
the township, other than an inter-county highway or main market road,
or on bridges or culverts on such roads, to require of the county surveyor
or township trustees the assignment of such expense to the road and
section thereof, or bridge or culvert in connection with which the expense
was incurred. The township clerk shall keep such records as are neces-
sary to show clearly at the close of each year the amount of money ex-
pended from the township funds on each section of road, other than inter-
county highways or main market roads, within the township and on each
bridge and culvert thereon.

When general equipment for use in the entire county or township is
purchased, the expense thereof need not be assigned to any section or sec-
tions of road or to any bridge or culvert, but so far as practicable all items
of expense shall be assigned to the specific section of road or to the par-
ticular bridge or culvert in connection with which they were incurred. The
provisions of this and the preceding section shall be fully complied with
in all the counties and townships of the state not later than the first day
of January, 1919. For the purpose of securing a uniform system of ac-
counting and a uniform preservation of cost data throughout the state,
the state highway commissioner is hereby authorized to prescribe all
necessary and proper forms for maps and reports, and the auditor of
state is hereby authorized to prescribe all necessary and proper forms for
the keeping of the cost records by county surveyors, township trustees,
county auditors and township clerks. All county auditors and township
clerks may at any time be required by the state highway commissioner to
transmit to him in such form as he may prescribe the cost records per-
taining to roads, bridges and culverts within their counties or townships.”

If the provision contained in section 2787 G. C. relative to the time when
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county surveyor shall file his statement as to the number of necessary assistants,
etc,, and their aggregate compensation, is mandatory, then the county surveyor not
having filed such statement “on or before the first Monday in June,” could not
legally file the same at this time.

“Mandatory statutes are imperative; they must be strictly pursued;
otherwise the proceeding which is taken ostensibly by virtue thereof will be
void.”

Suth. on Stat. Construction, p. 586.

If, however, said provision is directory merely, then the statement may be filed
and the allowance may be made by the county commissioners at the present time.

In opinion number 370, 1913 Attorney-General's Report, Vol. II, p. 1322, the
Attorney-General regarded as mandatory the provision in section 2980 G. C. which
says that:

“k & % Not later than five days after the filing of such statement,
the county commissioners shall fix an aggregate sum to be expended for

2

such period for the compensation of such deputies * * *7”

One of the reasons assigned for such holding was that “the direction of the
statute as to the time within which the commissioners are to make the allowance
is stated in negative terms.”

Without either approving or disapproving the holding of that opinion, this
much may properly be said here, that under the test suggested by said opinion, the
time provision which your letter refers to, would appear to be directory, not being
stated negatively. The manner of statement, whether negative or affirmative is,
however, only a subsidiary rule of comstruction. Whether a particular statute is
mandatory or directory depends not so much upon any form of expression, but
upon the intention of the legislature, as ascertained from a consideration of the
whole act, its object, and the consequences that would result from construing it
one way or the other. See opinion of Kinkead, J., in the recent case of In re
Bostwick, reported in the Ohio Law Reporter for February 10, 1919, holding that
the above quoted provision in section 2980 G. C. is directory only.

There are no doubt many good reasons why a county surveyor should comply
strictly with section 2787 G. C. in the matter of filing the statement at the time
therein provided. For instance, the information contained in such statement, if
filed at the time provided, might be available to the county commissioners when the
latter submit to the county auditor the annual budget of estimated moneys needed
for county purposes for the incoming year, which budget the commissioners are
directed by section 5649-3a G. C. to file on or before the first Monday in June,

However, regard should be had here to the undoubted principle that

“Provisions regulating the duties of public officers and specifying the
time for their performance are in that regard generally directory. Though
a statute directs a thing to be done at a particular time, it does not neces-
sarily follow that it may not be done afterwards.”

Suth. on Stat. Construction, 575.

I see no evidence of a legislative intention that the designation of time con-
tained in section 2787 G. C., viz, “on or before the first Monday in June,” is in
the nature of a limitation of the power of the surveyor to file said statement at a
later time. Neither am I able to see why such statement, when so filed, cannot be
acted upon at this time by the county commissioners and an aggregate compensa-
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tion be fixed by them for the year beginning on the first Monday of September,
1918.

In reaching the conclusion above dated, I have not overlooked the provision
contained in section 7188-2 G. C., above set forth, to the effect that

“The provisions of this and the preceding section shall be fully com-
plied with in all the counties and townships of the state not later than the
first day of January, 1919.”

Must this sentence be taken to mean that if the road map work is not under-
taken and completed by January 1, 1919, payments thereafter made for such pur-
pose would be illegal? Or is such sentence a mere direction, showing the legisla-
ture’s desire for prompt discharge of the duties imposed by saild section and the
sectron immediately preceding? The latter seems to me to be the proper view.

¢+ In your letter you ask whether it would be legal for the judge of the Common
Pleas Court to make the allowance in question. Such question must be answered
in the negative. This for the reason that the phrase “additional allowance” con-
tained in section 2787 G. C. clearly presupposes an allowance already to have been
made by the county commissioners, and while no opinion is herein expressed as to
the proper procedure where the county commissioners refuse to make any allow-
ance whatever after the surveyor’s statement is filed, I do hold that the right of
the judge of the court of common pleas to hear an application under section 2787
G. C. arises only after the county commissioners have had an opportunity to “fix
the aggregate compensation” provided by said section.

Respectfully,
Jorx G. Pricg,
Attorney-General.

76.

SCHOOLS—VALIDITY OF PROPOSED SECTION 7621-1 OF HOUSE BILL
NUMBER 5—SAID SECTION WILL MAKE LAW MORE EFFECTIVE.

Section 7621-1 of H. B. No. 5, conferring special duties upon county superin-
tendent of schools and prosecuting attorney to enforce the provisions of section
7621 of said bill, is not violative of the constitution of Ohio or within any of its
inhibitions. -

CorumMmsus, Omnio, February 25, 1919.

Ho~. W. R. Comings, Chairman, Schools Committee, House of Representatives,
Columbus, Ohio.
Dear Str:—This is to acknowledge receipt of your letter dated February 19,
1919, as follows: '

“Will you kindly render an opinion as to the constitutionality of sec-
tion 7621-1, as provided in the proposed amended H. B. No. 5. If this bill
is enacted into law, will section 7621-1, in your opinion, cause the same to
be more effective?”

It is noted that you request my opinion, first, as to the constitutionality of sec-
tion 7621-1 in the proposed amended House Bill No. 5, and second, whether the
enactment of said section 7621-1 will cause said bill to be more effective.

Section 7621-1 G. C, above referred to, is as follows:
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“It shall be the special duty of the county superintendent of schools
to see that the provisions of section 7621 of the General Code are enforced,
and he shall promptly report all violations thereof to the prosecuting at-
torney of the county, whose duty it shall be to institute prosecutions
against all persons violating the provisions of such section.”

It is noted that the effect of this section is to confer additional special duties
upon the county superintendents of schools and the prosecuting attorneys of the
state. It is noted that no extra or additional compensation is provided for the
performance of the additional duties defined in said section.

The General Assembly has authority to fix the duties of county officers and
in addition to those already provided for, may enlarge their duties and unless the
legislature expressly provides for additional compensation, none may be paid.

As stated in State vs. Groom, 91 O. S., page 2, in the fourth branch of the
syllabus:

“The General Assembly has the authority to create new duties and
require such duties to be performed by the incumbents of an existing
office.”

Evidently what was intended is that the prosecuting attorney should prosecute
all violations occurring within the county for which he is elected as prosecuting
attorney, and to eliminate any confusion or question on this point, it is suggested
that this meaning be more clearly expressed.

Except as above noted, I am of the opinion that said section 7621-1 is not
violative of the constitution, nor within any of its inhibitions.

As to the second question contained in your letter, I am of the opinion that
the provisions of section 7621-1, supra, will add to the efficacy of the bill. While it
does not attempt to provide that such manner of enforcement shall be exclusive in
that a prosecution for the violation of section 7621 may not be instituted by -other
persons as other violations of law generally, yet by making it the special duty of
the county superintendent of schools and of the prosecuting attorney to secure its
enforcement, cumulative provision is thus made to insure its enforcement and for
that purpose, as above indicated, I am of the opinion said section would cause said
bill to be more effective.

Respectfully,
Joan G. Pricg,
Attorney-General.

77.

ROADS AND HIGHWAYS—COUNTY COMMISSIONERS MAY ORDER
CHANGES IN GRANTING PETITION FOR PROPOSED CHANGES--
HOW LIMITED—IT IS DUTY OF PROSECUTING ATTORNEY TO
REPRESENT TOWNSHIP BOARD OF EDUCATION IN MANDAMUS
PROCEEDINGS AGAINS STATE AUDITOR FOR DISTRIBUTION OF
SCHOOL FUNDS.

1. Section 6867 G. C. (105-106 O. L. 576) does not contemplate that county
commissioners, in granting o petition for a proposed road, are to confine themselves
to ordering minor changes only, in the proposed road as described in the petition,
nor does it contemplate that the commissioners, as a condition to ordering changes
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other than minor changes, shall first secure the approval of the road petitioners.
The test is, what changes, if any, are in the judgment of the commissioners, made
necessary by the public convenience and welfare and ¢ consideration of the ex-
pense involved ?

2. Under sections 2917, 2918 and 4761 G. C., the prosecuting attorney is charged
woith the duty of representing a township board of education in mandamus pro-
ceedings against the state auditor for distribution of a school fund provided by
the state.

CoLumsus, Onio, February 26, 1919.

Hon. Jor~ E. BLAKE, Prosecuting Attorney, McArthur, Ohio.
Dear Sir:—Under date January 27, 1919, you submit for the opinion of this
department two inquiries, of which the first is as follows:

“Will you kindly advise as to the construction of section 6867 of the
road law of 1917? Do the changes referred to—to be made by county
commissioners—have reference to minor changes only in route, location,
etc.; or does the statute mean that the county commissioners, without the
approval of the road petitioners, may make radical changes in the route
and direction of the proposed road? How far does the expression ‘with
such modification and changes as in their judgment the public conven-
ience and welfare may require’ go?”

Said section 6867 G. C. reads as follows:

“The county commissioners acting in the manner aforesaid, may grant
the improvement prayed for in the petition, or may grant said improvement
with such modification and changes as in their judgment the public con-
venience and welfare may require, and in making such modification or
changes the commissioners may consider the expense which will result to
individuals as well as the public.”

The section in its present form was enacted (106 O. L. 574, 576), as part of
Chapter I of the so-called Cass highway law. This chapter is headed:

“Locating, establishing, altering, widening, straightening, vacating or
changing the direction of the road”,

and the first section of the chapter reads (section 6860 G. C.):

“The county commissioners shall have power to locate, establish, alter,
widen, straighten, vacate or change the direction of roads as hereinafter
provided. This power extends to all roads within the county, except
the inter-county and main market roads.”

Section 6861 provides for width of roads; and section 6862, as amended (107
0. L. 71) reads:

“Sec. 6862.—Applications to locate, establish, alter, widen, straighten,
vacate or change the direction of a public road shall be made by petition
to the county commissioners signed by at least twelve freeholders of the
county residing in the vicinity of the proposed improvement, which petition
shall set forth the route and termini of the road, or part thereof, to be
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located, established, or vacated, or the particular manner in which such road
is to be altered, widened, straightened, or the direction thereof changed.
When such road or proposed road lies wholly within any school district
and is necessary for the convenience and welfare of the pupils in such
district, the board of education of such district may, by resolution, petition
for such road. The word ‘improvement’ used in sections 6862 to 6878 in-
clusive of the General Code signifies any location, establishment, altera-
tion, widening, straightening, vacation or change in the direction of a
public road, or part thereof, as requested in a petition filed under the
authority of such sections, or determined upon by a board of county
commissioners or joint board by resolution adopted by unanimous vote.”

Section 6863 provides in substance that the commissioners shall fix a date for
view of “proposed improvement” and a date for final hearing; also that they shall
require bond of the petitioners, conditioned for payment of costs and expenses in
case the prayer of the petition be not granted.

Section 6864 provides for notice .of view and of final hearing, through inser-
tion in newspaper published and having general circulation in the county where
the “proposed improvement” is located (or, if there be no such newspaper pub-
lished, then in a newspaper having general circulation in such county).

Section 6865 provides for survey and plat to be made by county surveyor in
case he is so instructed by the commissioners after the view, and contains this
clause in relation to surveyot’s report:

“The report shall also recommend any changes in the improvement
petitioned for, which in the judgment of the surveyor should be made.”

Section 6866, as amended (107 O. L. 71), reads as follows:

“The commissioners shall at the date of the final hearing on said im-
provement as hereinbefore fixed cause the report of the surveyor to be
read, and they shall hear any testimony bearing upon the public utility of
the improvement and offered either by the petitioners or by any interested
persons opposing the granting of the improvement. If the commissioners
find said improvement will serve the public convenience and welfare, they
shall grant said improvement, if not, they shall refuse the improvement and
dismiss the petition.”

Then follow sections 6867 (first above quoted), and 6868 which reads as fol-
lows (106 O. L. 576) :

“Sec. 6868 —If in the opinion of the county commissioners the im-
provement is of sufficient importance to the public to cause the compen-
sation and damages on account thereof to be paid to the person or per-
sons entitled thereto out of the county freasury they may so order. If
in the opinion of the commissioners the improvement is not of sufficient
importance to cause the compensation and damages to be paid from the
county treasury, they may order the compensation and damages or such
part thereof as they may deem reasonable and just to be paid by the peti-
tioners and the balance, if any, to be paid out of the county treasury.
When a portion of the compensation and damages is ordered paid by the
petitioners, in case of failure to pay the same by the time fixed by the
county commissioners, such petitioners shall be liable for all the costs of
said proceedings and the commissioners may, at their option, abandon said
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improvement on failure of such petitioners to pay such compensation and
damages as may be adjudged against them by the time fixed therefor. In
case of failure hy the petitioners to pay the costs adjudged against them,
the same may be recovered in an action against them, by the prosecuting
attorney of the county.”

Giving consideration for the moment to the terms of section 6867 alone, the
conclusion certainly is not to be drawn that a distinction is sought to be made
therein between “minor changes” and “radical changes” If the word “modifica-
tion” only had been used, there might be ground for saying that “minor changes”
were meant; but the statute reads “with such modification and changes as in their
judgment the public convenience and welfare may require.” Furthermore, the last
clause in the statute is “and in making such modifications or changes the com-
missioners may consider the expense which will result to individuals as well as the
public.” Assuredly, if the public welfare is to be the guiding star of the com-
missioners, and if they may take into account the expense which will result to
individuals and the public, they are not to be limited in the exercise of their
judgment by considerations of “minor changes” and “radical changes.”

What has just been stated as to section 6867 is emphasized by reference to the
other sections noted. By the terms of section 6866, the commissioners may either
allow the petition or dismiss it, in accordance with their findings as to whether the
improvement will serve the public convenience and welfare, or not; and by the
terms of section 6868 they may order the expense of the proposed improvement to
be paid wholly out of the county treasury, or wholly by the petitioners, or partly
out of the county treasury and partly by the petitioners, as in their opinion the
public importance of the proposed improvement justifies. Again, section 6865 en-
joins upon the county survevor the duty of recommending any changes in the
improvement petitioned for, which in his judgment should be made. And finally,
in the series of statutes now under consideration, the words “proposed improve-
ment” are used, to the practical exclusion of the words “proposed road,” the plain
implication bheing that the proceedings are provided for by the legislature from the
comprehensive standpoint of public utility rather than as a means of serving limited
private convenience. In fact, the several statutory provisions noted all go to the
point that the commissioners are vested with a wide discretion to the end of
doing justice to the interests of all concerned.

The conclusion therefore follows that by the terms of section 6867 the com-
missioners have authority, in granting the improvement, to order changes in the
route and direction of the proposed road, to such extent as in their judgment the
public convenience and welfare, and the expense involved, may require, and this
without reference to the approval of the petitioners.

Your second inquiry reads:

“Is the prosecuting attorney supposed to represent the township in a
mandamus proceeding against the state auditor for distribution of a certain
school fund by statute?”

Since you mention school funds, it is assumed that your inquiry relates to the
duty of the prosecuting attorney relative to representing the township board of
education. Attention is therefore called to sections 2917, 2918 and 4761, which read
as follows:

“Sec. 2917.—The prosecuting attorney shall be the legal adviser of the
county commissioners and all other county officers and county boards and
any of them may require of him written opinions or’instructions in matters
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connected with their official duties. He shall prosecute and defend all

suits and actions which any such officer or board may direct or to which it

is a party, and no county officer may employ other counsel or attorney at

the expense of the county except as provided in section twenty-four hun-

dred and twelve. He shall be the legal adviser for all township officers,
and no such officer may employ other counsel or attorney except on the
order of the township trustees duly entered upon their journal, in which the
compensation to be paid for such legal services shall be fixed. Such com-
pensation shall be paid from the township fund.”

“Sec. 2918.-———Nothing in the preceding two sections shall prevent a
school board from employing counsel to represent it, but such counsel, when

so employed, shall be paid by such school board from the school fund.

Nothing in such sections shall prevent the appQintment and employment of

assistants, clerks and stenographers to the prosecuting attorney as pro-

vided in this chapter, or the appointment by the court of common pleas

or circuit court of an attorney to assist the prosecuting attorney in the

trial of a criminal cause pending in such court, or the county commissioners

paying for such services as provided by law.”
“Sec. 4761.—Except in city school districts, the prosecuting attorney

of the county shall be the legal adviser of all boards of education of the
county in which he is serving. He shall prosecute all actions against a
member or officer of a board of education for malfeasance or misfeasance
in office, and he shall be the legal counsel of such boards or the officers
thereof in all civil actions brought by or against them and shall conduct such
actions in his official capacity. When such civil action is between two or
more boards of education in the same county, the prosecuting attorney shall
not be required to act for either of them. In city school districts, the city
solicitor shall be the legal adviser and attorney for the board of education
thereof, and shall perform the same services for such board as herein re-
quired of the prosecuting attorney for other boards of education of the
county.”

It will be noted that the provisions of section 4761 are very specific in casting
upon the prosecuting attorney the duty of acting as attorney to boards of educa-
tion other than those in city school districts; for not only does the statute use the
term “legal adviser,” but goes on and states that the prosecuting attorney shall be
the legal counsel in all civil actions and shall conduct such actions in his official
capacity. No exception is made of suits against state officers.

Section 2917, while it does not go into such detail as section 4761, provides in
terms that the prosecuting attorney “shall be the legal adviser for all township offi-
cers.” And coming to section 2918, whatever may be said of the authority granted
therein to township boards of education to employ counsel to represent them, said
section is not to be taken as in the least weakening the mandatory terms of section
4761, making it the duty of the prosecuting attorney to represent such boards in
civil actions.

Hence, it is concluded that the duties of the prosecuting attorney embrace that
of representing a township school board in a mandamus proceeding against the
state auditor for distribution of a school fund provided by statute,

Respectiully,
Jorn G. Prick,
Attorney-General.
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78.

COUNTY AUDITOR—EXPENSES OF MAILING TAX LISTING BLANKS
ARE PAYABLE AS CLAIMS AGAINST COUNTY—CANNOT EMPLOY
OUTSIDE AGENCY TO PERFORM SUCH WORK.

The proper expenses of the county audstor incurred in the mailing of tax listing
blanks are payable as claims against the county.

The auditor may not lawfully let out the work of mailing such blanks to an
outside agency, and treat such services as an expense of his office to be allowed as
e claim against the county.

Corumsus, Orio, February 26, 1919,

How. T. F. HubpsoN, Prosecuting Atlorney, Springfield, Ohio.
Dear Sir:—Receipt is acknowledged of your letter of February 7, 1919, re-
questing my opinion as follows:

“Section 5366 G. C. provides that the county auditor shall mail the tax
blanks before the second Monday in April to the persons required to list
such property, but this section makes no provision for the costs of mailing
the blanks. I therefore desire your opinion on the following question:

Would it be legal for the county auditor to employ a multigraph letter-
addressing company to address the envelopes, fold and insert the tax
blanks and affix the postage thereto, the bill for the entire expense of this
work to be paid upon allowance by the county commissioners out of the
general fund of the county?”

I refer you to section 5585 G. C. (107 O. L. 40), which provides, in part, as
follows:

“* #* * The contingent expenses of the county auditor * * * in-
cluding postage, and express charges, * * % ghall be allowed and paid
as other claims against the county.”

Section 5366, referred to by you, provides that the blanks for listing personal
property shall be supplied by the auditor “at his office for use of persons required
to list such property of any character.” The section goes on to provide that:

“The county auditor may mail such blanks prior to the second Monday
in April to the persons required to list such property, or may place listing
blanks at convenient places in each taxing subdivision, and give notice
thereof in one newspaper of general circulation in the county.”

It is probably true that as a general proposition the term “contingent ex-
penses” includes only such expenses as are irregular or may be said to be un-
foreseen, so that they cannot be provided for in advance. This is the meaning
of the phrase as used in section 5585, excepting that by the inclusion therein of
“postage” the term is enlarged so as to embrace that item of expense, which per-
haps otherwise it would not embrace. In this instance you inquire whether the
expenses incident to mailing the blanks are to be incurred by the county auditor
and treated as claims against the county. In my opinion they are. The postage
itself—i. e., the stamps required—is an item which is treated as a contingent expense,
and I can see no reason for drawing the line between the purchase of stamps
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themselves and the necessary expense, as by purchase of envelopes, etc., incident to
the mailing.

However, the more important question is as to whether or not the work of
addressing, sealing and stamping the envelopes, which is of a clerical character, can
be done in the manner described by you. Ordinarily, such work would be per-
formed by the auditor through his deputies and clerks. It is proposed now to let
it out to a mailing service—in short, to convert into a supply, as it were, some-
thing that heretofore has been treated as a clerical service and performed by the
office force of the auditor. It is obvious that the line must be drawn somewhere.
The auditor could not, for example, let out to a firm of certified public accountants
his work in keeping the fiscal books of the county; and the county commissioners
would have no authority to allow a bill so incurred as a claim against the county.

On the whole, I am of the opinion that the thing inquired about cannot law-
fully be done. The work performed by an addressing and mailing concern is
essentially clerical service. All clerical work to be done by the county auditor must
be performed by his assistants, whose compensation is to be fixed by him and pay-
able from the allowances properly made. These allowances come primarily from
the fee fund; so that the effect of permitting the auditor to have the work de-
scribed by you done in the manner referred to and paid for as a claim against the
county would be to make the general county fund bear an expense which the law
clearly requires to be a charge upon the fee fund, so long as that fund is suffi-
cient. (See sections 2980 et seq. G. C.).

It is the opinion of this department, therefore, that the proper expenses for
supplies and postage, etc., incurred by the auditor in the mailing of tax listing
blanks are payable as claims against the county by virtue of section 5585 G. C.
above quoted, but that the auditor is without authority to have this work done by
an addressing agency or concern, because it is essentially work of a clerical char-
acter which must be done in his office.

Respectfully,
Jorn G. Pricg,
Attorney-General.

79.

COLLATERAL INHERITANCE TAX—AN ESTATE TO A NEPHEW BY
DEED MADE IN CONSIDERATION OF ONE DOLLAR AND “LOVE
AND AFFECTION” WITH LIFE ESTATE RESERVED TO GRANTOR
AND POSSESSION AND ENJOYMENT POSTPONED UNTIL
GRANTOR'S DEATH SUBJECT TO TAX.

An estate passing to a nephew under a deed made in consideration of one
dollar and “love and affection” with a life estate reserved to the grantor and pos-
session and enjoyment postponed until his death, is subject to the collateral in-
heritance tax.

CoLumBus, OHIo, February 26, 1919.

Hon. B. O. BistLiNE, Probate Judge, Bowling Green, Olio.
Dear Sir:—Receipt is acknowledged of your letter of February 7, 1919, re-
questing my opinion, as follows:

“Will you kindly give us an opinion on the following:
J. K. M. made a deed of his farm to his nephew, the consideration
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being $100 and “Love and Affection,” the grantor, however, reserving a life
estate in the farm. J. K. M. is now deceased and the nephew desires to
know as to whether he must pay a collateral inheritance tax.”

Section 5331 G. C. imposes the collateral inheritance tax, inter alis, upon “all
property * * * and any interests therein-_* * * which pass * * * by
deed, grant, sale or gift, made or intended to take effect in possession or enjoyment
after the death of the grantor” to persons beyond certain degrees of relationship to
the grantor.

I presume that the possession and enjoyment of the estate described in your
letter remained in J. K. M. until his decease. Quite evidently the conveyance was
a "deed, grant or sale” within the meaning of the statute, whether it was a “gift” or
not. I do not know of any more effectual way in which the possession and en-
joyment of an estate might be postponed until the death of the donor than the
one chosen in the case described by you.

The statute which has been quoted has never been interpreted in this state.
In other states, however, under laws containing the same or substantially identical
language, devices like the one which you describe have been held to give rise to
the imposition of the inheritance tax.

See Blakemore & Bancroft on Inheritance Taxes, section 119; citing
New York and Illinois cases.

- For the foregoing reasons, the opinion of this department is that the collateral
inheritance tax is payable under the circumstances stated by you.
Respectiully,
Jouan G. Prick,
Attorney-General,

80.

MUNICIPAL CORPORATIONS—MERGING OF DEPARTMENTS OF PUB-
LIC SERVICE AND PUBLIC SAFETY IN CITIES UNDER FIFTY
THOUSAND—SECTION 4250 G. C—ADDITIONAL LAWS ONLY SUB-
MITTED TO ELECTORS.

1. Additional laws only, and not general laws, for the government of munic-
ipalities are required to be submitted to the municipal electors for adoption under
section 2 of Article XVIII of the Ohio Constitution.

2. It is only the adoption of additional laws as enacted by the General Assem-
bly, and not the manner of their execution after adoption, that is submitted to the
municipal electors under section 2 of Article XVIII of the Ohio Constitution.

CoLumsus, Onio, February 26, 1919,

Hon. H, Ross AKE, Member, Ohio Senatc, Columbus, Ohio.

Dear Sik:—Your letter of February 11, 1919, with which you submitted H. B.
No. 17, entitled “A bill to amend section 4250 of the General Code permitting the
merging of the departments of public service and public safety in cities under fifty
thousand,” and inquiring whether the merger of the two officers referred to should
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be made by the action of the city council or by a vote of the municipal electors,
was_duly received.
The proposed amendment reads as follows;

“Sec. 4250.—The mayor shall be the chief conservator of peace within
the corporation. . He shall have power to appoint, and have power to re-
move, the director of public service, the director of public safety, and the

_heads of the sub-departments of public service and public safety, and shall
have such other powers and shall perform such other duties as are con-
ferred and required by law. In cities having a population of less than
* * * fifiy thousand, the council may by a majority vote merge the
office of director of public safety with that of public service, one director
to be appointed for the merged department.” - )

Section 2 of Article XVIII of the Ohio Constitution, adopted September 3,
1912, provides that:

“General laws shall be passed to provide for the incorporation and gov-
ernment of cities and villages; and additional laws may also be passed for
the government of municipalities adopting the same; but no such additional
law shall become operative in any municipality until it shall have been
submitted to the electors thereof, and affirmed by a majority of those voting
thereon, under regulations to be established by law.”

You will observe that general laws for the government of cities are not re-
quired to be submitted to the municipal electors for adoption, but that such re-
quirement applies only to “additional laws,” which latter are described in State vs.
Lynch, 88 Ohio St., 71, -at pp. 93, 94, to be “laws additional to the general laws
which the legislature is required to pass.”

It is only the adoption of additional laws, and not the manner of their execu-
tion after adoption, that must be submitted to the municipal electors. Hence, if an
additional law be submitted to the municipal electors and adopted by a majority of
those voting thereon, it becomes operative in the municipality so adopting it.
After such adoption the agency through which it is to be executed or carried into
effect will be the agency provided by law, which in this case is the city council. In
other words, municipal electors have nothing to do with the execution of an “addi-
tional law” after its adoption by them.

Respectfully,
JorN G. Prick,
Attorney-General.

8l.

COUNTY BOARD OF EDUCATION—POWER OF LEGISLATURE TO END
TERMS OF OFFICE OF PRESENT MEMBERS—HOW SUCCESSOR
ELECTED.

The General Assembly may end the terms of office of the present members of
county boards of education at any time, and provide for the election of their suc-

cessors. .
Corumsus, OHio, February 26, 1919. .

Hon. W. R. CoMings, House of Representatives, Columbus, Ohio.
DEeAR SIR:—Your letter as to the right of the General Assembly to end the



T ATTORNEY-GENERAL, 129

terms of office of the present members of county boards of education, and to pro-
vide for the election of their successors, was duly received.
Your letter, insofar as it is pertinent to the inquiry, reads as follows:

“The application is to the elimination of members of the county school
board by providing for an election of members by a vote by the people
.instead of by the presidents of the township boards.”

The power of the legislature, except when restricted by the constitution, to
abolish a public office, even during the term for which an existing incumbent may
have been elected, was established at an early day. Whoever accepts a public
office does so with this principle of law in view. Tenure of office does not rest
on contract, and it is not controlled by constitutional provisions prohibiting the im-
pairment of contracts. Accordingly, it is a well settled principle of American law
that an office of legislative creation may be abolished by the power which created
it. See Ruling Case Law, 579, 580.

While it is conceded by all courts that the legislature may at any time abolish
a legislative office, there is a conflict of opinion as to the right to abolish the officer
and leave the office standing. The leading case denying such right is Malone vs,
Williams, 118 Tenn. 390; 121 Am. St. 1002, wherein it was held:

“An office is a species of property, and the legislature cannot con-
stitutionally legislate an officer out of that property while leaving the office
with its duties unimpaired, for this would be taking property without due
process of law.

“The legislature can abolish an office and thereby abrogate the rights
and ‘duties of the officer, but it cannot leave the office standing and abolish
the officer.”

But that case and others to the same effect are based either upon the old
common law doctrine which regarded an office as a hereditament or property, or
upon the promise that an officer has a vested right in his office, or that tenure of
office rests upon contract, all of which are opposed to the view taken by our own
and other American courts in cases holding that a statutory office is within the
absolute control of the legislature. 22 Ruling Case Law, 582.

In State vs. Hawkins, 44 O. S., 98, 113, the court, speaking with respect to cases
kindred to Malone vs. Williams, supra, said:

“But these decisions have, as a rule, proceeded upon the ground, that
an incumbent has a property in his office, and that he can not be deprived
of his right without the judgment of a ocourt. This view finds support in
the doctrines of the common law, which regarded an office as a heredita-
ment, but has no foundation whatever in a representative government like
our own. The doctrine is opposed to the view taken by other courts of
equal learning and ability.”

It may be of interest, however, to know that the doctrine of vested right in
public office crept into one of our early decisions (State vs. McCollister, 11 Q,, 46),
but it was repudiated by the Supreme Court at the first opportunity in Knoop vs.
"Bank, 1 O. S,, 603, 616, as follows:

“It is true that in The State vs. McCollister, 11 Olio Rep. 50, Judge
Hitchcock said, that an officer has ‘a vested right' in his office, but that
dictum is opposed to many and well considered authorities.”

5—Vol. I—A. G.
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The dictum in State vs. McCollister, supra, is also opposed to the decision in
Mason vs. McCoy, 58 O. S, 30; State vs. Egry, 79 O. S, 391, 413; and Taylor vs.
Beckham, 178 U. S, 548.

In Crenshaw vs. United States, 134 U. S,, 99, 103, Mr. Justice Lamar stated the
primary question in the case to be “whether an officer appointed for a definite time
or during good behavior had any vested interest or contract right in his office of
which Congress could not deprive him.” And he said, speaking for the court:
“The question is not novel. There seems to be but little difficulty in deciding that
there was no such interest or right.”

In Attorney-General vs. Jochim, 99 Mich., 358, the court, at page 367, said:

\

“A public office cannot be called ‘property,” within the meaning of these
constitutional provisions. If it could be, it would follow that every public
officer, no matter how insignificant the office, would have a vested right to
hold his office until the expiration of the term. Public offices are created
for the purposes of government. They are delegations of portions of the
sovereign power for the welfare of the public. They are not the subjects
of contragt, but they are agencies for the state, revocable at pleasure by
the authority creating them, unless such authority be limited by the power
which conferred it. * * *

The legislature may remove officers, not only by abolishing the office,
but by an act declaring it vacant. * * * And, while it cannot remove
incumbents of constitutional offices, it is not because of an inherent dif-
ference in the qualities of the office, but because the power to remove is
limited to the power that creates.”

That the General Assembly has the power to legislate an officer out of a
statutory office before the expiration of his term, in the absence of constitutional
restraint, was expressly held in the following well considered cases:

Taft vs. Adams, 3 Gray (Mass.) 126:

“The legislature has the power to shorten the term of an officer, the
tenure of whose office is not fixed by the constitution.”

State vs. Douglas, 26 Wis., 428:

“An office created by act of the legislature may be abolished in like
manner, or the term of the officer otherwise shortened by general legis-
lation after his election, in the absence of any special provision of the
constitution forbidding it.”

Alexander vs. McKenzie, 2 S. C,, 81:

“In the absence of any constitutional inhibition, political offices are
subject to the entire control of the legislative power of the state, which
may, at its mere will and pleasure, abolish the offices themselves, or change
the tenure by which they are held, or remove the officers and put others
in their place, with or without election. A political officer does not hold
by contract, in the sense of the constitution, nor has he any vested right
of property, in a constitutional sense, in the office, or in the salary thereof,
before he has earned it.”

People vs. Banvard, 27 Cal, 470:

“The incumbent of an administrative office created by the legislature
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may be legislated out of off.ce pending the term for which he was elected.”
State vs. Hyde, 127 Ind., 296:

“The term of the incumbent of a statutory office may be ended by the
legislature at any time, and provision made for the selection of his suc-
cessor.”

In the opinion at page 302, the court say:

“Offices are neither grants nor contracts, nor obligations which can
not be changed or impaired. They are subject to the legislative will at all
times, except so far as the constitution may protect them from interfer-
ence. Offices created by the legislature may be abolished by the legisla-
ture. The power that creates can destroy. The creator is greater than the
creature. The term of an office may be shortened, the duties of the office
increased, and the compensation lessened, by the legislative will.

* x ¥ %x X x % * %

The effect of the act we are now considering was to put an end to the
appellant’s term of office, and to provide a new mode of selecting some one
to discharge, at least some, if not all, of the duties theretofore discharged
by the appellant, and that whether the office of state supervisor of oil in-
spection is to be regarded as a new office or an old office under a new
name, the intention to produce this result is plain, both from the title of
the act and from its provisions. In order to end the appellant’s term of
office we do not think it was necessary to abolish the office held by him.
As it is a statutory office, it was within the power of the legislature to end
the term of the incumbent at any time, and make provision for the selection
of a successor.”

Sec also, Bryan vs. Cattell, 15 Iowa, 538, 553; People vs. Haskell, 5 Cal., 357;
and Perkins vs. Cook County, 271 Il 449.

The question for determination is not one of expediency or propriety, but of
legislative power, and the legislature is the sole judge of the exigency which de-
mands its interference in such matters. As was well said in Newton vs. Commis-
sioners, 100 U. S. 548, which involved Ohio laws:

“The legislative power of a state, except so far as restrained by its
own constitution, is at all times absolute with respect to all offices within
its reach. It may at pleasure create or abolish them, or modify their
duties. It may also shorten or lengthen the term of service, and it may
increase or diminish the salary or change the mode of compensation.”

In State vs. Bailey, 37 O. S., 898, the court ousted the members of the board
of police commissioners of Toledo who had been elected under section 1984 et seq.
R. S. (65 O. L. 152), and inducted into office a new board appointed by the gov-
ernor under the subsequent act of April 8 1881 (78 O. L. 117). The members of
the old board had been elected for terms of two years, but before their terms had
expired the act of April 8 1881, was enacted conferring authority upon the gover-
nor to fill the offices by appointment.

In Butler vs. Pennsylvania, 10 How., 402, it appears that in 1836 the state en-
acted a law directing the governor to appoint annually canal commissioners for a
term of office to commence on the first of February of every year. In April, 1843,
certain persons then being in office as such commissioners, the legislature passed
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another law{providing that in the following October the commissioners should be
elected by the people. The court, in holding the law constitutional, said:

“In every perfect or competent government, there must exist a general
power to enact and to repeal laws; and to create, and change or discon-
tinue, the agents designated for the execution of those laws. Such a power
is indispensable for the preservation of the body politic, and for the safety
of the individuals of the community. It is true, that this power, or the
extent of its exercise, may be controlled by the higher organic law or con-
stitution of the state, as is the case in some instances in the state con-
stitutions, and is exemplified in the provision of the federal constitution
relied on in this case by the plaintiffs in error, and in some other clauses
of the same instrument ; but where no such restriction is imposed, the power
must rest in the discretion of the government alone.”

The office of member of the county board of education is statutory, and in
view of the foregoing decisions and the absence of constitutional restraint, I am
of the opinion that the General Assembly may end the terms of office of the
present members, and provide for the election of their successors.

Respectfully,
Joun G. Prick,
Attorney-General.

82.

OHIO AGRICULTURAI. EXPERIMENT STATION—CONTRACT FOR
ERECTION OF GREENHOUSES—PROVISION FOR LIQUIDATED
DAMAGES CONSTRUED AS PENALTY FOR NON-PERFORMANCE—
DELAY NOT CAUSED BY CONTRACTOR—TIME ALLOWED FOR
COMPLETION OF CONTRACT.

1. Where a stipulation in a contract providing for liquidated damages for de-
lay in the performance thereof, construed with the entire contract, does not clearly
evince an intention to contract as to such damages, which were the result of delib-
erate calculation and adjustment, such stipulations shall be construed as provid-
ing for a penalty for such non-performance and not as a provision for liquidated
damages.

) 2. Where the delay in the completion of work so agreed upon was occasioned

by the act or delay of the contracting owners and was without default of the
contractor, the time of performance as agreed upon in the contract shall be ex-
tended for a period equal to the time of such delay.

CorLumsus, OHIo, February 26, 1919.

The Ohio Agricultural Experiment Station, Wooster, Ohio.

GeENTLEMEN :(—This is to acknowledge receipt of your letter dated February 13,
1919, with which you enclose a contract with the American Greenhouse Manufac-
turing Company, referred to in your former letter of February 6, 1919, which was as
follbows:

“On June 28 the board of control of this station signed a contract with
the American Greenhouse Manufacturing Co., of Pana, Iilinois, for the
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erection of greenhouses at their bid of $8,500, the next higher bid being
$11,323. The signed contract was submitted to the Attorney-General’s
office for approval, the same day as signed.

The signed contract was approved and returned to us on October 14,
1918.

As soon as the contractors received the signed contract they began or-
dering their materials, and completed their work on January 25, 1919, in a
very satisfactory and workmanlike manner.

Article 6 of the contract reads as follows:

‘Art. 6. The contractor is to complete all work contemplated under
this contract by November 15, 1918’

‘Upon failure to have all work fully completed by the date above men-
tioned, the contractor shall forfeit and pay or cause to be paid to the owner,
the sum of fifteen dollars ($15) per day for each and every day therafter
the said work remains in an unfinished condition, for and as liquidated
damages, and to be deducted from any payments due or to become due to
said contractor.’ ;

Your opinion is respectfully requested as to whether the delay in ap-
proving the signed contract will have any bearing on the date of completion
of the work, or will be required to collect the $15 per day from Novem-
ber 15, 1918, to January 25, 1919.

I might say that the delay in completing the work has not caused the
station any serious inconvenience.”

By an examination of the specifications on file in the state auditor’s office, I
learn that there were three of these greenhouses constructed under the contract
you enclosed, which referred to them merely as greenhouses. In personal conference
with Mr, Kramer I learn also that in the matter of construction, workmanship and
materials used, the contract was faithfully performed on the part of the con-
tractor and that the only question of non-performance is in the delay of final com-
pletion of the work.

It is also noted that the contract was signed by the board of control of the
station and the contractor, on June 28, and was submitted to the Attorney-General
for approval on the same day, but was not approved and returned until October 14,
1918, or approximately three and a half months after such submission,

As stated in our personal conference and also indicated in your letter, it is to
be observed that the station did not suffer any serious inconvenience or damage by
reason of such delayed completion, and your question is, whether you will be re-
quired by law to collect the $15.00 per day between the day fixed in the contract
for the completion of the contract and January 25, 1919, the day of actual com-
pletion.

Articles 5, 6 and 7 of the contract are pertinent. It may be added that those
parts of the contract not quoted are not inconsistent with said Articles 5, 6 and 7,
which are as follows:
= “Art. 5.—Should the contractor at any time refuse or neglect to sup-
ply a sufficiency of skilled workmen, or of materials of the proper quality,
or fail in any respect to prosecute the work with promptness and dili-
gence, or fail in the performance of any of the agreements herein con-
tained, the owner shall be at liberty after five days written notice to the
contractor, to provide any such labor or material, and to deduct the cost
thereof from any money then due or thereafter to become due the con-
tractor under this contract; and if the architect shall certify that such
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refusal, neglect or failure is sufficient grounds for such action, the owner
shall be at liberty to terminate the employment of the contractor for said
work, and to enter upon the premises and take possession, for the purpose
of completing the work comprehended under this contract, of all tools,
materials and appliances thereon, and to employ any other person or per-
sons to finish the work, and to provide the material therefor.

And in case of such discontinuance of the employment of the con-
tractor, he shall not be entitled to receive any further payment under this
contract until the said work shall be wholly completed, at which time if
the unpaid balance of the amount to be paid under this contract shall ex-
ceéd the expense incurred by the owner in finishing the work, such excess
shall be paid to the contractor by the owner, but if such expense shall exceed
the unpaid balance, the contractor shall pay the difference to the owner.
The expense incurred by the owner as herein provided, either for fur-
nishing materials or for finishing the work, and any damage incurred
through such default, shall be audited and certified by the architect, whose
certificate thereof shall be conclusive upon the parties.”

“Art. 6.—The contractor is to complete all work contemplated under
this contract by November 15, 1918,

Upon failure to have all work fully conpleted by the date above men-
tioned, the contractor shall forfeit and pay or cause to be paid to the
owner, the sum of fifteen dollars ($15) per day for each and every day
thereafter the said work remains in an unfinished condition, for and as
liquidated damages, and to be deducted from any payments due or to be-
come due to said contractor.” )

“Art. 7—Should the contractor be obstructed or delayed in the prose-
cution or completion of his work by any act, neglect, delay or default of
the owner or the architect, or of any other contractor employed by the
owner upon the work, or by any damage which may happen by fire, light-
ning, earthquake or cyclone, or the abandonment of the work by the em-
ployees through no fault of the contractor, then the time herein fixed for
the completion of the work shall be extended for a period of time equal
to the time lost by reason of any or all of the causes aforesaid, but no set
allowance shall be made unless a claim therefor is presented in writing to
the architect within twenty-four hours of the occurrence of such delay.
The duration of such extension shall be certified by the architect.”

It is to be noted that Article 6 fixes the time for completion of “all work con-
templated under this contract by November 15, 1918 and “upon failure to have
all work fully completed by the day above mentioned, the contractor shall forfeit
and pay, or cause to be paid, to the owner, the sum of $15.00 per day for each
and every day thereafter the said work remains in an unfinished condition, for and
as ligquidated damages” While the contract uses the terms “for and as liquidated
damages,” yet it has been held that such names or terms are not conclusive in the
construction of such contracts to determine whether it was the intention of the
contracting parties to provide a penalty to secure the performance or whether the
term “liquidated damages” was used to designate an actual agreement and inten-
tion of the parties which was the result of actual and fair calculation and adjust-
ment in advance of uncertain damages which might result in the delay and per-
formance of the agreement.

A general rule of construction in such cases is found in 13 Cyc., page 90, as
follows:

“There are two excellent rules given for inferring that the parties in-
tended the sum as liquidated damages: (1) when the damages are un-
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certain and not capable of being ascertained by any satisfactory and known
rule, whether the uncertainty lies in the nature of the subject itself or in
the peculiar circumstances of the case; or, (2) whether from the nature
of the case and the tenor of the agreement, it is apparent that the damages
have already been the subject of actual and fair calculation and adjust-
ment between the parties.”

The rule in Ohio is as announced in Doan vs. Rogan, 79 O. S., 372, the sec-
ond branch of the syllabus of which reads as follows:

“Whether a stipulation providing for liquidated damages for the
breach of a contract is to be construed as liquidated damages or as a pen-
alty depends upon the intention of the parties to be gathered from the
entire instrument. While courts will not oconstrue contracts in a way
authorizing recovery for liquidated damages simply because the parties have
used that term in the agreement, yet where parties to a contract otherwise
valid have in terms provided that the damages of the injured party by a
breach on the part of the other of some particular stipulation, or for a total
breach, shall be a certain sum specified as liquidated damages, and it is ap-
parent that damages from such breach would be uncertain as to amount
and difficult of proof, and the contract taken as a whole is not so mani-
festly unreasonable and disproportionate as to justify the conclusion that
it does not truly express the intention of the parties, but is consistent with
the conclusion that it was their intention that damages in the amount
stated should follow such breach, courts should give effect to the will of
the parties as so expressed and enforce that part of the agreement the
same as any other.”

It is to be observed, as stated by the court in the last cited case, that the
courts will not be bound to construe such provisions as liquidated damages, “simply
because the parties have used that term in the agreement,” but after all the main
question to be determined, considering the whole agreement, the subject matter
and the circumstances in the case, is, what was the intention of the contracting
parties in their expressions as found in the contract, And, as said in Cleveland vs.
Connelly, 14 O. C. C. (n. s.) 433, the test is: - :

“1. Is the subject-matter of the contract of such a nature that the
actual damages in case of breach will be entirely uncertain and inde-
terminate? 2. Were damages evidently the subject of calculation and ad-
justment between the parties at the time the contract was made? 3. Is
the stipulation reasonable? 4. What was the intent of the parties? 5.
What was the language employed?”

It is to be borne in mind, also, that the Attorney-General, to whom the con-
tract was submitted, and whose retention thereof for nearly three and a half
months is stated to have materially delayed the performance of this contract, was
the legal adviser of the board of control, and in the consideration of said contract
did not represent and was in no way under the control of the contractor.

Tested by the rules laid down by the courts of this state, let us consider: (1)
when this contract was entered into, was it the intention of the parties hereto to
fix by actual and fair calculation and agreement in advance the damages which
might result from the delay in performance of the contract; and (2) was the
delay occasioned by any “act, neglect, delay or default of the owner or the archi-
tect,” as provided for in Article 7, supra, of the contract.
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It is to be noted that Article 5, above quoted, provides, in case the contractor
neglect to employ and’ supply sufficient skilled workmen and materials, or fails in
any respect to prosecute the work with promptness, that the owner may assume
charge of and prosecute the work to its completion. Attention is called to these
provisions as an indication that the party described as the owner was not relying
entirely upon the provisions of Article 6 of the contract and as a further indica-
tion that the parties had not by actual and fair calculation adjusted said liquidated
damages in advance.

Some light is thrown on this question by the case of Cleveland vs. Connelly,
supra. The facts in that case in many respects are similar to the facts herein.
In that case the contractor had agreed to furnish a certain number of fire engines
to the city of “Cleveland, which were to be delivered in installments at the re-
spective dates stated in the agreement. In his written proposal attached to the
contract with the city, the contractor had agreed to pay to the city, as liquidated
damages, the sum of $25.00 for each day of the delay in the performance of said
agreement.

In this and other cases a reluctance to enforce such contractual provisions, un-
less the intention of the parties is clearly evinced from the terms of the agree-
ment, is very manifest.

In the Cleveland case the fact that the provision, as to liquidated damages,
was in the written proposal attached to the contract, was taken as an indication
that that particular matter was not prominently in the minds of the contracting
parties. This as said by the court, at page 436,

“is itself an indication that the parties did not have the subject of damages
so prominently before their minds when they made their agreement as to
make it a matter of deliberate calculation and adjustment.”

In that case the fact that a number of engines were to be delivered at differ-
ent dates was also considered and the court held, as stated on the same page, that
the liquidated damages provision did not “apply with precision to the plan of in-
stallment deliveries which was written into the blank when Connelly presented his
bid.” Then the court indicated that if it applied to each engine, it would be mani-
festly exorbitant, and being uncertain, it would not appear that the parties had
clearly expressed an intention to provide for liquidated damages and that the pro-
visions then under consideration would be construed as a penalty, and in the ab-
sence of actual damages, the contractor was entitled to recover that part of the
purchase price then remaining unpaid.

What the court stated in the Cleveland case is applicable to the facts herein.
To illustrate: There were three greenhouses to be constructed. Was it the inten-
tion of the contracting party to fix the liquidated damages that would result at
$15.00 a day for the delayed construction of all three of the greenhouses, or did
they estimate and in advance agree that the damage and loss would amount to
$500 for each greenhouse and thereby reach the-total of $15.00 a day? Ob-
viously if two of the greenhouses were completed on or before November 15, 1918,
the result in damages would be less than if all three remained unfinished at that
time. So does it not appear that the amount therein fixed and named as liquidated
damages was provided and agreed upon more in the nature of a penalty than as
liquidated damages?

In this respect the contract submitted is similar to the Cleveland contract in
the case above referred to, wherein a similar provision was construed as a penalty
and not as liquidated damages.

At this time and in this connection we may inquire what the contracting parties
had in mind as to the time for beginning the performance of the work agreed
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upon. Was it presumed that the board of control would retain the contract which
it was obliged to submit to the Attorney-General for three and one-half months
and if such an intention is presumed, may we not take that fact into consideration
in deciding whether the contracting parties had deliberately agreed upon the liqui-
dated damages? It is my conclusion that if we indulge in this presumption and
hold that a delay in the time of performance of three and a half months was con-
templated by the parties, that the matter of the probable damages resulting in a de-
lay of the performance was not, as said in the Cleveland case, “prominently be-
fore their minds when they made their agreement as to make it a matter of de-
liberate calculation and adjustment.” On the other hand, if we are to say that
it was not presumed or intended by the contracting parties that a delay of three
and a half months would be occasioned in securing the approval of the Attorney-
General to this agreement, then and in that event it is a fair question to inquire if
the contractor was not delayed in the prosecution of his work by the delay of the
owner, as provided in Article 7, which delay, through no fault of the contractor, it
further provided, would extend the time fixed in said contract for the completion
of the work to a period equal to the time lost by reason of such delay. And it
must be borne in mind that in approving or disapproving the contract, the Attor-
ney-General, under section 333 G. C, was acting for the owrer.

If this latter presumption is to be indulged in, then it may be stated that the
delay was occasioned without fault of the contractor and by the owner, and would
result in an extention of the time. So that consideration of all of the facts, as
stated in your letter and in personal conference, and from consideration of the
contract enclosed and the judicial interpretation of such or similar contracts, my
conclusion is that you will not be required to collect the $15.00 per day from
November 15, 1918, to January 25, 1919, referred to in your letter.

Respectfully,
Joan G. Prick,
Attorney-General.

83.

APPROVAL OF CONTRACT FOR ERECTION OF BUILDINGS FOR
BUREAU OF JUVENILE RESEARCH.

Approval of contract and bond relative to completion of buildings for the
Burean of Juvenile Research.

Corumsus, Onio, February 28, 1919.

The Ohio Board of Administration, Columbus, Ohio.

GENTLEMEN :—I have your letter of February 21, 1919, submitting to me for
approval, as per section 2319 G. C. (107 O. L. 455), a contract between your board
and Charles W. Schneider & Son, relative to the completion of an administration
building and two dormitories for The Bureau of Juvenile Research, to be located on
the grounds of The Columbus State Hospital. You have also submitted the bond
covering said contract.

I have before me the minutes of your board, wherein it appears that Charles
W. Schneider & Son of Columbus, Ohio, was the lowest bidder for the entire
work, the bid of said Charles W. Schneider & Son being in the sum of $38,657.00.

It appears that your board has let the contract to the above named party at
their said bid.
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I have examined the published notice calling for bids in this matter. The
minutes of the state building commission show an unqualified approval of said
notice and the manner in which same was published.

Subsequent to the receipt of your said letter, you also furnished me the cer-
tificate of The Industrial Commission of Ohio to the effect that the said Charles
W. Schneider & Son of Columbus, Ohio, was the lowest bidder for the entire
the Workmen’s Compensation Law, in the matter of premium payment.

I have before me the certificate of the auditor of state, that there are funds in
the appropriation heretofore made for the purpose set forth in said contract, suffi-
cient to cover the amounts payable under said contract,

"A careful examination of said contract and bond satisfies me that the same are
in all respects according to law, and I am this day certifying my approval thereon.

I have this day filed with the auditor of state the contract, bond and proposal
relative to the improvement above stated, and am returning, herewith enclosed, all
other papers submitted to me.

Respectfully,
JoN G. Prick,
i Attorney-General.

84.

CORPORATIONS FOR PROFIT—WHEN PROVISION MAY BE MADE FOR
PREFERRED STOCKHOLDERS TO HAVE EXCLUSIVE RIGHT TO
VOTE FOR ELECTION OF DIRECTORS.

Corporations for profit incorporated under the genmeral corporation laws of
this state, may provide in their articles of incorporation and amendments thereto
that the preferred stockholders shall have the exclusive right to vote for the elec-
tion of directors during such time as the company shall be in arrears in its pay-
ments into the sinking fund provided for the redemption of the preferred stock, or
in the payment of any dividend upon the preferred stock, or in the payment of
any installment of rental.

‘CoLumBus, Onio, March 1, 1919.

Hon. Harvey C. SMmitH, Secretary of State, Columbus; Ohio.

DEearR Sir:—A letter from your predecessor, Hon. William D. Fulton, dated
February 14, 1919, and hereinafter quoted, requesting my opinion as to whether
the proposed amendment to the articles of incorporation of The Dixie Terminal
Company should be accepted and filed in your office, was duly received. The let-
ter referred to reads as follows:

“Mr. Carl M. Jacobs Jr. of the law firm of Frost & Jacobs, Cincin-
nati, Ohio, has presented to this department a draft of a proposed amend-
ment to the articles of incorporation of The Dixie Terminal Company, an
Ohio corporation, containing the following provision:

“The preferred stock aforesaid shall have no voting power except in
the matter hereinbefore mentioned unless any payment due hereunder to
said sinking fund for the redemption of said preferred stock, or any
dividend upon said preferred stock or any installment of rental, shall
be in arrears, and unpaid for more than six (6) months. Should
either such default occur, then until all arrears to said sinking fund
and all accumulated dividends upon said preferred stock and all un-
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paid rentals shall have been fully paid, and the payment of said div-
idends at the regular time shall have been resumed, the holders of the
preferred stock shall have the exclusive right to wvote for and elect the
directors of the company, and the holders of the common stock shall have
the right to vote on all other matters provided for by law. The right to
vote vested in the holders of the preferred stock upon the happening or
continuance of default as herein provided shall not deprive them of the
exercise of any right they may have in law, in equity or by statute to en-
force any of the provisions herein contained with respect to said preferred
stock.

We desire your opinion as to whether we should accept and file an
amendment containing the above provision, and particularly that portion of
it which gives the holders of the preferred stock the right to elect all of
the directors of the company to the exclusion of the holders of the com-
mon stock upon the happening of the contingencies set forth in the above
provision.”

In the absence of a constitutional or statutory provision to the contrary, the
common and preferred stockholders have equal voting power and may agree
among themselves as to its exercise. It may therefore be said that unless com-
mon or preferred stockholders are by constitutional or statutory law prohibited
from surrendering their voting power, either class may waive it in fawor of the
other. The question has generally arisen in connection with the right to take
from the preferred stockholders the right to vote, and to confine it exclusively to
the common stockholders, and only occasionally has the question of the right to
confine the voting power to the preferred stockholders been presented to the
courts.

It would seem, however, that if we start, as we must do, with the general
rule that both classes have equal voting power unless taken away or abridged by some
constitutional or statutory provision, and if it is competent, as it has been held
time and again by the courts, to give the common stockholders the exclusive voting
power, it would be equally valid to confer such exclusive right upon the holders
of the preferred stock. The authorities sustaining provisions restricting the voting
power of the preferred stockholders are to the effect that such arrangements are
generally matters of private concern to the stockholders only and proper subjects of
agreement between themselves. By so contracting, the stockholders do not violate
any rule of common law, and if either class, common or preferred, voluntarily
agrees to such limitations upon their common right, such agreement can not be
said to violate any settled rule of public policy.

1 Machen, Corporations, section 570:

“The right of shareholders to vote is, however, like the right to divi-
dends or to participation equally in a division of capital in liquidation,
regarded as a private matter for each shareholder which he may waive if
he choose. Consequently, a provision that shareholders of a certain class
shall have no right to vote is, if assented to by them, quite valid. Such a
provision might theoretically be made as to either the preferred or the de-
ferred shares, but is much more common with respect to the preferred
shares so as to compensate the other shareholders for the preference of the
preferred shareholders as to dividends. A provision in an incorporation
paper, whereby the preferred shareholders shall have no right to vote is,
therefore, valid even though a statute provides that every stockholder
shall be entitled to one vote for every share held by him.”
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3 Clark & Marshall, Corporations, p. 1996:

“A stockholder has no right to vote at corporate meetings, whether
the stock is common or preferred, if it is so stipulated when the stock
is issued, for the stipulation is then a term of his contract. And even
after persons have become stockholders, they may surrender or restrict
their power to vote by agreement, by consenting to by law or otherwise,
provided the agreement does not violate any charter or statutory provi-
sion, and is not contrary to public policy,” etc.

In 7 Ruling Case Law, p. 345, the law is stated as follows:

“A provision in articles of incorporation that the voting power shall
be vested exclusively in the common stock and that preferred stockholders
shall have no right to vote has been held not to be ‘violative of any rule of
the common law or of public policy. * * * Preferred stockholders may
also be given the sole right to vote, to the exclusion of the holders of the
common stock.”

2 Clark & Marshall, Corporations, p. 1320:

“In the absence of charter or statutory provision or valid stipulation to
the contrary, holders of preferred stock have the same right as holders
of common stock to vote at stockholders’ meetings. - And their contract
may even give them the right to vote to the exclusion, for a time, of the
holders of common stock, so as to place the management of the corpora-
tion entirely in their hands for the time specified.”

1 Thompson, Corporations, section 859:

“The rule that a right to vote follows the ownership of stock means
that in the absence of any common restriction upon all stock, or upon a
class of stock, this right prevails. That is, the right of a stockholder to
vote cannot be arbitrarily abridged and is not subject to unreasonable re-
striction. But the rule is equally emphatic, if not so general, that re- -
strictions may be placed upon the right to vote; or, as sometimes stated,
the right to vote may be separated from the ownership of stock. It must
be remembered, in this connection, that stockholders can make any agree-
ment respecting their stock, or the voting of it, that they may see fit or
deem wise, except agreements that are void as against public policy. * *
It is simply a contract relation between the two classes of stockholders, in
which the public has no concern.”

4 Thompson, Corporations, section 3605 :

“The whole matter is one of contract or of statutory regulation, and
it would not be improper, where there is no statutory or charter prohibi-
tion, to confer the sole right to vote upon the preferred stockholders to
the exclusion of the holders of the common stock.”

In Miller vs. Ratterman, 47 O. S., 141, 157, the court, speaking with reference
to a provision in stock certificates, that holders thereof shall not have or exercise
the right to vote at stockholders’ meetings, said:
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“The provision is not unusual. It is sometimes found in the statute
itself, * * * It is true that one characteristic of stock generally is that
it can be voted upon. But this is not essential. Indeed, instances may
arise where it is good policy to prohibit the voting upon stock. And the
point here is, not whether any question of public policy intervenes to make
it improper for the preferred stockholders to possess a right to vote, but
whether any such question intervenes to make it imperative that they shall
have that right.”

‘What express provision of our constitution or statutory law is violated by the
proposed amendment? All statutes in pari materia must be considered together,
and in the light of the general common law rules of equality of right of stock-
holders to vote and to contract with each other in respect thereto. One may pre-
scribe the general rule, while amother on examination may be found to provide an
exception to such rule, and thereby become the statute applicable to the subject with
which it deals. Keeping these rules in mind, what constitutional or statutory pro-
visions have we that are opposed to the stipulations contained in the proposed
amendment, for it must be conceded, in the light of the authorities hereinbefore
referred to, that such voting agreements are valid unless prohibited by law.

Under section 8667 G. C., the capital stock of corporations for profit may con-
sist of common and preferred, and by authority of section 8668 G. C. it may be pro-
vided in the articles that the preferred stock shall be entitled to dividends in
preference to all other stockholders, and that such dividends may be made cumu-
lative.

Those two sections are then followed by section 8669 G. C., whose terms are
equally applicable to both classes of stock (excepting only the single provision
authorizing the redemption of the preferred), as follows:

“A corporation issuing both common and preferred stock may create
designations, preferences, and voting powers, or restrictions or qualifications
thereof, in the certificate of incorporation, and if desired, preferred stock
may be made subject to redemption at not less than par, at a fixed time
and price, to be expressed in the stock certificates thereof.”

The only statute that can be claimed to place a limitation upon the right of the
stockholders to impose limitations or restrictions upon the voting power is section
8636 G. C., which was enacted prior to the other statutes above referred to (see 93
O. L. 230), and reading as follows:

“At the time and place appointed, directors shall be chosen by ballot,
by the stockholders who attend, either in person or by lawful proxies. At
such and all other elections of directors, each stockholder shall have the
right to vote in person or by proxy the number of shares owned by him
for as many persons as there are directors to be elected, or to cumulate
his shares and give one candidate as many votes as the number of directors
multiplied by the number of his shares of stock equals, or to distribute
them on the same principle among as many candidates as he thinks fit.
Such directors shall not be elected in any other manner. A majority of
the number of shares shall be necessary for a choice, but no person shall
vote on a share on which an installment is due and unpaid.”

But that section, when read in connection with the other statutes in pari materia,
particularly section 8669 G. C., does not, in my opinion, in any way affect the
right of corporations to create preferences on voting powers or restrictions or
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qualifications therof under the express authority of section 8669 G. C., which is
the later statute on the subject.

What is proposed to be done in the proposed amendment to the articles of
incorporation of The Dixie Terminal Company is not to destroy absolutely, and
for all time, the voting power of the common stock, but only to restrict or qualify
temporarily the power during such time as the company makes certain defaults,
and then not generally but only as to the election of directors.

It is true that section 8636 G. C. provides that each stockholder shall have
the right to vote at elections of directors, but when read in connection with the
later statute (section 8669 G. C.,) which clearly and expressly authorizes corpora-
tions to create preferences and voting powers, or restrictions or qualifications
thereof, the conclusion cannot be escaped that the earlier statute prescribes the
general rule only, and that the later statute was intended to authorize exceptions
to govern in all cases where the corporation takes advantage of its provisions.
And, again, it must not be overlooked that the prohibition in section 8636 G. C.,
relates exclusively to the manner of electing directors as therein provided for,
namely, by ballot, in person, or by proxy, and by cumulative voting. In other
words, in determining what stockholders are entitled to vote, the two statutes above
referred to (section 8636 G. C. prescribing the general rule, and section 8669 G. C.
expressly providing for exceptions) must be considered and construed together ; and
in determining the manner in which the election must be had, recourse must be
had to section 8636 G. C. because it is the only statute on the subject applicable to
corporations generally.

Support for my conclusion is also found in section 8698 G. C. (107 O. L. 414),
which expressly refers to restrictions or limit;}tions on the voting power of “any
of the authorized capital stock,” thus furnishing legislative recognition of the
right to restrict or limit the voting power of any of the capital stock, either com-
mon or preferred or both. See also, Mackintosh vs. Railroad, 32 Fed. 350; and
State vs. Swanger, 190 Mo. 561.

If it be contended that the provision in section 8636 G. C. that “such directors
shall not be elected in any other manner,” has the effect of prohibiting corporations
from restricting or limiting the voting power of the common stockholders, then
the same line of reasoning would compel us to conclude that neither can the pre-
ferred stockholders be restricted or limited in their voting power. Such a con-
struction would render ineffectual the provision of section 8669 G. C. which ex-
pressly authorizes any corporation issuing both common and preferred stock to
create and incorporate into its charter designations, preferences and voting powers,
or restrictions or qualifications thereof.

For the reasons above given, it is my opinion that the provisions of the pro-
posed amendment to the articles of incorporation of The Dixie Terminal Com-
pany are not in violation of law, and that the amendment should be accepted and
filed in your office.

Respectfully,
Jorn G. Prick
Attorney-General.
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MUNICIPAL CORPORATIONS—CHARTERED AND NON-CHARTERED
CITIES—EXPENSES OF ;MAYORS AND CITY SOLICITORS FOR
DRAFTING LEGISLATION FOR RELIEF OF CITIES UNAUTHORIZED
TO BE PAID FROM PUBLIC FUNDS.

The public funds of a non-charter city cannot be used for the purpose of pay-
ing the expenses of municipal officers in attending a meeting of mayors and city
solicitors held for the purpose of considering and drafting legislation for the re-
lief of municipalities; nor can the funds of a charter city be used for such purpose
in the absence of a valid provision in its charter warranting such payment.

Corumeus, OHIio, March 1, 1919.

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Your letter of February 4, 1919, requesting my opinion on cer-
tain questions based upon the statement of facts therein set forth, was duly re-
ceived.
The statement of facts and questions referred to are as follows:

“Statement of Facts

Council of a Home Rule city which has adopted a charter passed a -
resolution directing certain officers to attend a meeting of the mayors and
solicitors of the cities of the state of Ohio called for the specific purpose
of drafting legislation for the relief of cities in general and the city of
Cincinnati in particular. The said officers attended said meeting and pre-
sented their expense accounts to the city auditor for payment.

Question 1. May the city auditor honor said warrants and pay same
from public funds as per the resolution of the council of the city of Cin-
cinnati?

Question 2. In case a chartered city did not pass a resolution prior to
attendance at said meeting, may the council of said chartered city pass an
ordinance ratifying the action of its officers in attending said meeting
and ordering the auditor to pay the expenses necessarily incurred in at-
tending the meeting for the specific purpose of obtaining relief for said
city?

Question 3. May the council of a municipality that has not adopted
a charter pass a resolution or ordinance authorizing and directing said
officers to attend a meeting of the mayors and solicitors of the state of
Ohio for the specific purpose of drafting legislation for the relief of said
non-chartered municipality?

Question 4. In case said non-chartered municipality has the power
to pass said ordinance, may said council of said non-chartered city pass
an ordinance ratifying the action of said officers and directing the city
auditor to pay the warrant for expenses necessarily incurred in attending
said meeting for the specified purpose of obtaining relief for said munic-
ipality ?”

1. Tt has long been the settled policy of this state that public officers are not
entitled to extra compensation unless clearly authorized by law, and it would
seem that, on principle, the same rule is equally applicable to claims for expenses.

In Clark vs. Commissioners, 58 O. S., 107, the court at page 109 say:
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“It is well settled that a public officer is not entitled to receive pay for
services out of the public treasury, unless there is some statute authorizing
the same. Services performed for the public, where no provision is made
by statute for payment, are regarded as a gratuity, or as being com-
pensated by the fees, privileges and emoluments accruing to such officer
in the matters pertaining to his office. Jones vs. Commissioners, 57 Ohio
St. 189. To warrant payment out of the public treasury, it must appear that
such payment is authorized by statute. Section 5, Article X of the con-
stitution. Diebolt vs. Trustees, 7 Ohio St., 237; Anderson vs. Commis-
sioners, 25 Ohio St., 13; Strawn vs. Commissioners, 47 Ohjo St., 404.”

The principle was reaffirmed and applied in Sage vs. Commissioners, 82 Q. S.
186. At p. 188 the court say:

“The claim for compensation is made, notwithstanding the rule long
established in this state, and recognized in the brief of counsel for the
plaintiff, and in the several opinions of the judges of the circuit court who
have reached different conclusions upon the question presented, that if a
statute imposes a duty upon a public officer it is presumed to be performed
by him in consideration of the general emoluments of his office unless the
legislature has clearly indicated the intention that compensation shall be
paid for the performance of the duty so imposed.”

In the recent case of State. vs. Maharry, 97 O. S. 272, the court had occasion
to define the status of public funds, and the purpose for which they could be dis-
bursed, and did so as follows:

“All public property and public moneys, whether in the custody of
public officers or otherwise, constitute a public trust fund, and all persons,
public or private, are charged by law with the knowledge of that fact.
Said trust fund can be disbursed only by clear authority of law.”

An examination of the Ohio cases will disclose that in every case where the
claim of a public officer to extra compensation, or for expenses incurred in the
discharge of his official duties, was allowed, the decision was based upon the ground
that the payment was authorized by statute, and that in every case where the
claim was denied the decision was reached because there was no statute authoriz-
ing its allowance.

Some of the decisions denying claims for extra compensation and expenses
incurred in the performance of official duties, because payment was not clearly au-

thorized by statute, are:

Sage vs. Commissioners, 82 O. S. 186;
Thorniley vs. State, 81 O. S. 108;
Richardson vs. State, 66 O. S. 108;
Higgins vs. Commissioners, 62 O. S. 621;
Clark vs. Commissioners, 58 O. S. 107;
Ward vs. Russell, 57 O. S. 144;

State vs, Wright, 17 C. C. n. s. 396;

State vs. Ganz, 14 C .C. n. 5. 381;

State vs. Brown, 20 C. C. 57; .
Millard vs. Conrade, 16 Cir. Dec. 445; and
Swartz vs. Wayne County, 12 Cir. Dec. 590.
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And decisions allowing such claims, because payment was clearly authorized
by statute, are:

Clark vs. Commissioners, 58 O. S. 107;
State vs. Commissioners, 26 O. S. 364;
Kloeb vs. Mercer County, 4 C. C. n. s. 565;
State vs. Hirstins, 15 N. P. n. s. 505; and
State vs. Coeghlan, 6 N. P. 101.

The policy of the state against the allowance of claims of public officers for
expenses incurred in the discharge of official duties, except in cases where the in-
curring and payment of such expenses are clearly authorized by statute, is most
forcibly shown by the fact that the legislature has from time to time, and in a
great number of cases, expressly provided for the payment of the traveling and
other expenses of certain officers, therby negativing, in my opinion, the right to
the payment of such expenses except in cases clearly and specifically provided for.

The following statutes selected at random, enacted at various times, are cited
and referred to for the purpose of showing the legislative policy on this subject
over a long period of time.

Sec. 50—Member of the General Assembly allowed “mileage” to and
from Columbus.

Sec. 275.—“Necessary traveling and hotel expenses” of deputy in-
spectors and supervisors of the bureau of inspection and supervision of
public offices. )

Sec. 373—“Necessary traveling expenses” of state dairy and food
commissioner, (Repealed).

Sec. 374—“Necessary traveling expenses” of assistant dairy and food
commissioners. (Repealed).

Sec. 499.—“Actual and necessary traveling and other expenses” of
public utilities commissioners.

Sec. 614-81.—“Actual and necessary expenses while traveling” of public
service commissioners and assistants. (Repeated).

Sec. 714—"Actual and necessary traveling expenses” of superintendent
of banks, deputies, etc. .

Sec. 905.—“Necessary and legitimate expenses” incurred by chief in-
spector of mines, etc.

Sec. 982—“Necessary traveling expenses” of assistant chief inspec-
tors of workshops and factories.

Sec. 1171-1.—“Necessary expenses” of members of the board of control
of agricultural experiment station.

Sec. 1181.—"Actual traveling expenses” of deputy highway commis-
sioners.

Sec. 1294 —“Necessary expenses” of members and officers of the state
medical board.

Sec. 1394.—*“Necessary expenses” of fish and game wardens.

Sec. 1465-8.—“Actual and necessary expenses while traveling” of mem-
bers of the tax commission.

Sec. 1465-24.—“Actual and necessary traveling expenses” of certain tax
officers.

Sec. 1830—“Necessary expenses” of members of women’s visiting com-
mittee. (Repealed).

Sec. 1836—"Actual traveling expenses” of members and fiscal super-
visor-secretary of board of administration.
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Sec. 1869.—“Traveling expenses” of members of board of administra-
tion, etc., attending interstate and national conventions.

Sec. 1981.—“Mileage” in conveying insane persons to hospitals.

Sec. 2786—“Reasonable and necessary expenses” of county surveyor.

Sec. 2997.—“Actual and necessary expenses” of sheriff incurred in
pursuing persons accused of crimes, etc,

Sec. 3002—“Actual traveling expenses” of infirmary directors.

Sec. 3004.—“Expenses” of prosecuting attorneys,

Sec. 3087.—“Expenses” of superintendent and trustees of children’s
homes, as delegates to state and national conferences.

Sec. 3151.—“Necessary expenses” of trustees of tuberculosis hospitals.

The rule applicable to claims of public officers for payment of expenses in-
curred in the performance of official duties, is tersely stated in Richardson vs.
State, 66 O. S. 108, at p. 11, as follows:

“To make such expenses an additional burden on the public funds
would require a plain and unequivocal provision of the statute. An in-
tention to do so will not be implied.”

The General Assembly has also legislated on the subject of meetings and con-
ventions, and the statutes enacted on that subject disclose, in my opinion, the
legislative intent to deny the right of public officers to attend meetings and con-
ventions at public expense, except when clearly authorized. Some of the statutes
on the subject are as follows:

Sec. 500.—Authorizing the publics service commission to attend con-
ventions with railroad commissioners of other states, and with the inter-
state commerce commission.

Sec. 1245.—Authorizing the state board of health to provide for annual
conferences of health officers and representatives of local boards of health,
and providing that each city, village or township shall pay the necessary
expenses of delegates etc.

Sec. 1465-11—Authorizing the tax commission to meet with officers of
other states and officers of the United States on matters pertaining to
official duties.

Sec. 1869.—Providing that : “No expenditure for traveling expenses to
other states, or for attending an interstate or national convention or asso-
ciation shall be made by any member or employee of the board of ad-
ministration or by any officer of an institution under its control unless
authority is granted at a meeting of the board by resolution stating the
purpose and reason therefor; but such resolution shall not be effective with-
out the written approval of the governor.”

Sec. 2313-3.—Providing that: “No executive, legislative or judicial
officer, board, commission or employe of the state shall attend at state ex-
pense any association, conference or convention outside the state unless
authorized by the emergency board. Before such allowance may be made,
the head of the department shall make application in writing to the emer-
gency board showing necessity for such attendance and the probable cost
to the state. If a majority of the members of the emergency board ap-
prove the application, such expense shall be paid from the emergency fund.”

Sec. 3087—Providing that trustees and superintendent of children’s
homes shall be allowed their necessary expenses as duly accredited dele-
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gates to state and natronal conferences devoted to child-saving, and other
charitable and correctional work.

Sec. 3151.—Authorizing the trustees, medical superintendent, or nurses
of district tuberculosis hospitals to attend conferences where pulmonary
tuberculosis is a subject for consideration.

No statute has been found impgsing a duty upon or authorizing municipal offi-
cers generally, or mayors and city solicitors, to attend meetings or conventions held
for the purpose of discussing and drafting legislation for the relief of municipali-
ties, or making the expenses of such attendance a burden on the public funds. As
was well said in Richardson vs. State, supra, “An intention to do so will not be
implied.” If it had been intended to permit the expenditure of public funds for
such purposes, it is reasonable to presume that the legislature would have spoken
on the subject, as it has done in the numerous instances hereinbefore referred to.

There is also judicial authority and official opinion expressly holding that pub-
lic officers have no legal claim against their respective municipalities for expenses
incurred in attending meetings and conventions,

It State vs. Wright, 17 C. C. (n. s.) 396, the building inspector of Cleveland
commenced a proceeding in mandamus to compel the payment of traveling ex-
penses incurred by him on a trip to Columbus for the purpose of attending a con-
vention of the building inspectors of the various municipalities. He made the trip
and attended the convention by direction of his superior officer, the director of
public safety. The court held that municipalities are not liable for the traveling
expenses of their officials incurred in attending a convention of municipal officers,
and dismissed the petition at the cost of the relator.

In an opinion of the Attorney-General, reported in Annual Report of Attorney-
General, 1910-1911, page 354, it was held that the expenses of the city solicitor and
other officers and employes of the city government, incurred in appearing at Co-
lumbus before a legislative committee for the purpose of securing legislation
deemed advantageous to the city, cannot be lawfully paid from the city treasury.

In that opinion it was said:

“I do not believe that a city government as such may incur expenses
for the purpose of procuring legislation deemed advantageous to the com-
munity. No such power is conferred by the municipal code, or by any of
the provisions of the constitution and laws of this state upon municipal cor-
porations as such. No such power flows by implication from any of the pow-
ers expressly conferred by law upon municipal corporations. If there is any
rule of public policy at all applicable to the question, such a rule would, in
my judgment, be against a public corporation engaging for any reason in the
enterprise of influencing legislation.

The city as such then had no right to appear before any legislative
committee. The citizens of the city might lawfully undertake this service
for their common good. The city solicitor has no powers broader than
those of the city itself, his client. However praise-worthy it may have
been for him to appear before a legislative committee in behalf of the gen-
eral good of the citizens of the city he could not be reimbursed for ex-
penses so incurred by the city.”

2. In State vs. Cooper , 97 O. S. 86, the court held that taxation is a sovereign
function, and, being such, Home Rule cities do not possess the absolute and unre-
stricted power of levying taxes for local purposes. It was also held that the
taxing power of all municipalities may be limited and restricted by general laws,
and that sych limitations and restrictions are warranted by sec. 6, Art, XIII of the
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Ohio Constitution of 1851 and by sec. 13, Art. XVIII of the amendment adopted
September 3, 1912,

A claim that the state has yielded to a Home Rule city any of its sovereign
functions cannot be sustained unless, as held in the Cooper case, supra, it appear
that the people have parted therewith by the adoption of a constitutional provision
that is ¢lear and unambiguous, and, as was further held, the Home Rule provisions
in the Qhio constitution do not go to that extent.

The statement of facts in your letter does not disclose that any of the Home
Rule cities referred to have any provision in their charters authorizing the pay-
ment of such expenses from public funds. If it be competent for Home Rule
cities to incorporate such a provision into their charters (and 1 express no opinion
on the question), it would seem reasonable to conclude that if the officers of a
non-charter city are not entitled to be paid such expenses unless clearly author-
ized by statute, the officers of Home Rule cities have no such right unless their
charters contain a provision warranting such payment.

In view of the settled public policy of Ohio, as announced by the decisions and
disclosed in the statutes hereinbefore referred to, I am of the opinion that public
funds cannot be used for the purpose of paying the expenses of municipal officers
of non-charter cities in attending meetings of mayors and city solicitors held for
the purpose of discussing and drafting legislation for the relief of cities, nor of
the officers of charter cities whose charters contain no valid provision warranting
such payment,

Respectfully,
. Jorx G. Pricg,
Attorney-General.

86.

COUNTY CHILDREN'S HOME—NOT AUTHORIZED TO PURCHASE
AUTOMOBILE FOR USE OF SUPERINTENDENT.

Sections 3077 to 3108 G. C., providing for the establishment and maintenance of
childrenw’s homes by counties, do not authorize the board of trustees of the home to
purchase an automobile for the use of the superintendent thereof.

o
Corumeus, Or1o, March 1, 1919.

Hon. T. R. RoBisoN, Prosecuting Attorney, Mansfield, Ohio.
Dear Sir:—In your communication of February 8, 1919, you submit for opin-
ion the following inquiry:

“Would the board of trustees of the children’s home have authority to
purchase an automobile for the use of the superintendent in visiting chil-
dren indentured out?”

Children’s homes as part of the plan of county government are provided for by
sections 3077 to 3108 G. C,, and of this series of statutes, the particular sections
providing for the appointment and compensation and prescribing the duties of a
superintendent of the home are sections 3084 and 3085, reading as follows:

“The board of trustees shall designate a suitable person to act as
superintendent of the home, who shall also be clerk of said board, and who
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shall receive for his services such compensation as the board of trustees
designates at the time of his appointment. He shall perform such duties,
and give security for their faithful performance, as the trustees require.

Subject to such rules and regulations as the trustees prescribe, the
superintendent shall have entire charge and control of such home and the
inmates therein. Ubpon the approval of the trustees the superintendent may
appoint a matron, assistant matrons, and other necessary employes whose
duties shall be the care of the inmates of the home, and to direct their
employment, giving suitable physical, mental and moral training to them.
Under the direction of the superintendent, the matron shall have the con-
trol, general management and supervision of the household duties of the
home, and the matron, assistant matrons, and other employes shall per-
form such other duties and receive for their services such compensation as
the trustees may by by-laws from time to time direct. They may be re-
moved by the superintendent or at the pleasure of a majority of the
trustees.”

Section 3087 G. C. reads:

“The trustees shall not receive any compensation for their services, but
they and the superintendent shall be allowed their necessary expenses while
on duty, including expenses as duly accredited delegates to state and na-
tional conferences devoted to child-saving, and other charitable and cor-
rectional work, and such expenses shall be paid in the same manner as
other current expenses of children’s homes, and shall not exceed four hun-
dred dollars in any year for any county.”

Unless the three sections quoted confer authority on the board of trustees to
purchase an automobile for the use of the superintendent, the board is without
such authority, since none of the remaining sections in the series above noted has
relation, directly ot indirectly, to the matter of such authority.

Statutes of the character of those quoted are construed strictly in Ohio. In
the case of State ex rel. vs. Commissioners, 10 C. C. (n. s.) 398, the court at page
399 of the opinion says:

“If the legislature intended to have county commissioners supply sher-
iffs with horses, vehicles and harness, or to allow them the expense neces-
sarily incurred in their purchase, it would certainly have so provided in
unambiguous terms.”

And see, also,

Sage vs. Commissioners, 82 O. S, 186;

Commissioners vs. R. R. Co., 45 O. S. 401, 403; .

State ex rel. vs. Yeatman, 22 O. S. 546, 551 ; o
Commissioners vs. Leighty, 1 C. C. (n. s.) 431. '

Two opinions of this department are also in point: Opinions of Attorney-
General, 1913, Vol. 2, p. 1360, holding that the county commissioners might not
purchase an automobile for the use of the county surveyor in the absence of ex-
press legislative enactment or on necessary implication from the terms used; Opin-
ions of Attorney-General, 1914, p. 520, holding that the words “other equipment
necessary for the proper discharge of their duties” did not give authority to the
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county commissioners to purchase automobiles for the use of district assessors in
the performance of their official duties. See, also, Opinions Attorney-General,
1917, p. 1917.

In the light of the principles thus announced, the provision in section 3084 G.
C. that the superintendent shall “receive for his setvices such compensation as the
board of trustees designates at the time of his appointment” does not imply that
the board, under the guise of fixing compensation, may purchase an automobile for
the use of the superintendent; nor is there any implication of such authority to be
found in section 3087, providing for payment of necessary expenses of the super-
intendent while on duty or engaged in other charitable and correctional work.
Section 3085 does not from any standpoint import such authority.

While the foregoing observations make it clear enough that your inquiry should
be answered in the negative, another and even more potent consideration leads to
the same end. You inquire if there is authority to make the purchase “for the use
of the superintendent in visiting children indentured out.” The matter of a Vvisit-
ing agent is specifically provided for by section 3099 G. C. (103 O. L. 892), which
reads as follows:

“Unless a children’s home places its wards through the agency of the
board of state charities, the trustees shall appoint a competent person as
visiting agent, who shall seek homes for the children in private families,
where they will be properly cared for, trained and educated. When prac-
ticable, the agent shall visit each child so placed not less than once in each
year, and report from time to time to the trustees its condition, any brutal
or ill treatment of it, or failure to provide suitable food, clothing or school
facilities therefor in such family. The agent shall perform his or her
duties under the direction of the trustees and superintendent of the chil-
dren’s home for which he or she is appointed, and may be assigned other
duties not inconsistent with his or her regular employment as the trustees
prescribe. His or her appointment shall be for one year, or until his or
her successor is appointed, and he shall receive such reasonable compen-
sation for his or her services as the trustees provide.”

Said section 3099 was the subject of an opinion' of this department, under date
March 5, 1914, Reports of Attorney-General, 1914, Vol. 1, p. 272, wherein it was
held :

“The positions of superintendent of a children’s home and visiting
agent of a children’s home are entirely inconsistent, and such superinten-
dent may not serve in the capacity of visiting agent for the home over
which he is superintendent. The matron of a county children’s home may
act as such visiting agent.”

If a superintendent may not legally act as visiting agent, it follows of course
that an automobile may not be purchased for use by the superintendent while pur-
porting to act as such agent.

Respectfully,
JorNn G. Prick,
Attorney-General.
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87.

SCHOOLS—DISCUSSION OF TIME ADDED TO SCHOOL DAY—HOW
TUITION COMPUTED—ATTENDANCE ON ONE DAY IN SCHOOL
MONTH CREATES LIABILITY FOR ENTIRE MONTH.,

Time added to a regular school session is still a part of that school day for
attendance purposes in computing tuition due and cannot be computed inio another
day,; that ligbility for: tuition rests on attendance and an attendance on one day
in a school month creates a liability for the whole month.

CoLumsus, O=rre, March 1, 1919.

Hown. RoBert B. McMULLEN, Prosecuting Attorney, Hillsboro, Ohio.
DEear Sir:—Acknowledgment is made of your inquiry requesting the opinion of
the Attorney-General on the following questions:

“1, Where a high school has been closed for several weeks on account
of the influenza, can a board of education collect tuition for non-resident
pupils attending such school, for the period the school was closed?

2. If, after the school is reconvened, a part of the time lost is made
up by adding an extra period of forty minutes each day, would the board
of education be required to pay the tuition of non-resident pupils for the
time school was dismissed on account of the influenza?”

The answer to your first question is found in the recent opinion, No. 66, is-
- sued by the Attorney-General, wherein it was held that liability for tuition rests
upon attendance; that if there were no school sessions there could be no attend-
ance and hence no liability on the part of a foreign board or pupils, but attendance
on one day of any particular school month makes a liability for that pupil for the
whole month. .

Relative to your second question, wherein you indicate that after such schools
were closed an attempt is being made to make up a part of such lost time by
adding an extra period of forty minutes each day, the same answer would seem-
ingly apply, for the reason that the law does not contemplate either minutes or
hours as the 'unit of computation on tuition, but uses the language which means
days and months as follows:

“Section 7736.—* * * An attendance any part of a month will
create a liability for the whole month,”

and the same sentence occurs in section 7747 G. C,, referring to high school pupils,
the rule being the same for either elementary or high school attendance,

So if a pupil came but an hour on a certain day, it makes him present on that
day, and if he were present forty minutes beyond the customary schedule, it would
still be part of that day, which 'is “any part of a month,” the language of the
statute. Thus the school time consumed on a day still makes it but a day of
attendance in the view of the second section quoted, and the law does not contem-
plate that the minutes shall be figured up to make another day.

The law may seem unduly harsh in indicating that liability for tuition rests on
attendance, and there was no school to attend, because of elements beyond the con-
trol of the maintaining board of education, whose expense went on during epi-
demic, but on the other hand it will be found that if a school was in session but one
day in a particular school month, then would accrue the tuition for the whole of
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that month for each of the pupils showing attendance on that particular part of
the month, in which event the entire tuition for all the school months since the
term began might be due, though a large number of school days may have been
without school sessions following intermittent dismissals and reopenings. In
other words, there might be a reopening in each school month, and if there was
attendance, then was tuition due for the whole month, but the case of one pupil as
regards attendance might not be that of another pupil, and the excess of time be- .
yond the customary closing time cannot be computed into other days for tuition
purposes, for the school day is the least unit the law has in mind for attendance
computation. '

The action of school officials and teachers, in attempting to cover lost time in
studies, is a commendable one, and yet since attendance for a day makes a liabil-
ity for that school month on the part of the paying boards, and a number of days
will have to be paid for on which there was no school, it is entirely proper that
such services in return should be given.

The opinion of the Attorney-General is that time added to a regular school
session is still a part of that school day for attendance purposes in computing tui-
tion due and cannot be computed into another day; that liability for tuition rests
on attendance and an attendance on one day in a school month creates a liability
for the whole month.

Respectfully,
JorN G. Pricg,
Attorney-General.

88.

BOARD OF AGRICULTURE—SECTION 1114 G. C. REQUIRED APPRAISE-
MENT OF ALL ANIMALS SLAUGHTERED TO PREVENT SPREAD
OF CONTAGIOUS DISEASES.

r

Appraisement of all animals slaughtered to prevent the spread of contagious

diseases, is necessary before the value thereof may be allowed under section 1114
G. C.

Corumeus, Onro, March 1, 1919.
Hon. Henry W. Davis, Chairman Senate Finance Commitiee, Columbus, Ohio.
Drar Sir:—This is to acknowledge the receipt of your letter of February 7,
1919, as follows:

“Enclosed please find letter dated March 21 from the department of
agriculture, regarding some cattle killed in Hanover township, Columbiana
county.

You will observe that it is suggested in this letter that we have your
opinion on the validity of this claim and the purpose of this letter is to ask
you for such opinion. The facts, I presume, are available from the budget
commissioner, -Mr. Donaldson.

Kindly let me have this opinion at your reasonable convenience.”

In the enclosure of March 21, 1917, referred to in your letter, it appears that
the live stock committee of the board of agriculture recommended the payment of
fifty per cent of the aggregate amount of these claims, viz., $842.50, subject, however,
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to the Attorney-General's approval of the claim, or, as stated in their recommenda-
tion, “provided that the attorney finds that this claim is within the provisions of
the law.”

All of the facts necessary to the consideration of the validity of this claim are
not stated in your letter, or in the attached enclosure.

From my personal conference with Mr. Shaw, secretary of agriculture, and Dr.
Burnett, state veterinarian, and with Mr. Donaldson, budget commissioner, I learn
that the cattle referred to were found to be tubercular or exposed to tuberculosis.

It appears also that these cattle were not appraised before being slaughtered or
at any other time. From such personal conferences I also learn that the par-
ticular question upon which my opinion is desired is whether the payment for
these slaughtered cattle is authorized by sections 1114, et seq., G. C., which pro-
vide compensation for the slaughter of animals to prevent the spread of contagious
and .infectious diseases, and this is the only question herein considered.

To the facts as we have them, sections 1114 and 1115 G .C, are pertinent: They
are in part as follows:

Section 1114-—If, in order to prevent the spread of any dangerously
contagious or infectious disease among the live stock of the state the
secretary of agriculture deems it necessary to destroy animals affected
* * * he shall determine what animals shall be killed and couse them to
be appraised by three disinterested citizens, onc to be sclected by owners
of the animals * * * After being so appraised, the secretary shall
cause stuch animals to be killed * * *”

Section 1115—"If an animal is killed under the provisions herein, the
compensation to be paid for such animal shall be computed by said ap-
praisers on the basis of the actual value of such animals * * * No
compengation, however, shall be made to a person who has brought into
this state animals infected with such contagious or infectious disease * *
or who may by wilful neglect or purposely has contributed to the spread
of such contagion. * * ¥’

It will be noted that section 1114 G. C. provides for an appraisement of the
cattle before they are killed. It should also be noted. that no finding or statement
of facts appear showing that the owners of these animals did not come within the
inhibitions of the latter part of section 1115, supra, but it does appear from state-
ments of Mr, Shaw and Dr. Burnett that the animals, when examined, or at least
when attention of the board of agriculture was called to them, were in what is
known as a herd for dispersal sale, under which circumstances the board of agri-
culture has not in the past recommended compensation.

This consideration, however, may be disregarded in view of the fact that there
was no appraisement of these cattle, as provided by law, and in the absence of
compliance with this mandatory provision of section 1114, it is my opinion that the
claim under consideration is not valid as a claim the payment of which is author-
ized by section 1114, et seq., G. C. .

Respectfully,
Joun G. Prick,
Attorney-General.
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89.

BOARD OF PHARMACY—WHEN REJECTION OF APPLICATION IS BAR
TO SUBSEQUENT APPLICATION FOR RENEWAL—PROVISIONS
FOR APPEAL DISCUSSED.

1. A final order of rejection of an application for remewal, under section 1308
G. C., by the state board of pharmacy, on the ground that the applicant has been
guilty of a felony, immoral conduct or fraud in obtaining his certificate, is ¢ bar
to o subsequent application for such renewal,

2. The provisions for appeal from the state board of pharmacy, in force and
effect at the time the application 1is rejected, conirol and the appeal must be per-

fected under such provisions.
CoLumsus, OHio, March 3, 1919,

The State Board of Pharmacy, Columbus, Ohio.
. GENTLEMEN :—This -is to acknowledge receipt of your letter dated February
11, 1919, as follows:

“A person has been legally registered as a pharmacist in this state
and upon the expiration of his pharmacist certificate he makes application
for a renewal certificate, within a specified time of sixty days after the
expiration of said certificate.

The Ohio state board of pharmacy, in session with all members present,
by official action, decided that this person was not entitled to a renewal
certificate. The applicant for the renewal certificate, as well as his at-
torney, was notified of the action of the board and, about fourteen months
-later the applicant for the renewal certificate appealed to the court of com-
mon pleas from the action of the board. The result was that the case
was dismissed at plaintiff’s cost.

Now this same person, who has been denied a renewal certificate,
through his attorney, makes application to this board again for a renewal
certificate, under section 1308 G. C, and filing with his application the fee
of two dollars ($2.00) as prescribed in section 1311 G. C.

The question is this: If the renewal certificate is denied the applicant
the second time, has he the legal right to appeal to the governor and at-
torney-general or the court of common pleas? My reason for including
the governor and attorney-general is that this renewal certificate was de-
nied the applicant prior to the time the present statute, section 1307 G. C,
was amended, providing for the appeal to go to the court of common
pleas.”

From personal conference with you I learn that the grounds of rejection in
the case of the person referred to in your letter was that he was guilty of a felony,
having been convicted and sentenced to and confined in the penitentiary, and from
such conference it is also noted that you desire to know if, after the application of
a registered pharmacist for a renewal certificate, properly filed within sixty days,
has been rejected by the state board of pharmacy, the pharmacist can make a sub-
sequent application for such renewal. It is noted that in the facts stated in your
letter an appeal was taken from the order of rejection to the common pleas court,
where the order of rejection was affirmed. In other words, is an order or judg-
ment of the state board of pharmacy, hereinafter referred to as the board, rejecting
an application for renewal, a bar to subsequent applications, or, as verbally stated by
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you, may such phamacist continue to make such application indefinitely, notwith-
standing former rejection and appeal to the common pleas court,

Let us consider this question first:

Section 1307 G. C. (107 O. L, 541), section 1308 and section 1309 G. C. are
pertinent. In part sectton 1307 reads:

“Each certificate and each renewal certificate issued by the state board
of pharmacy shall entitle the person to whom it is granted to practice the
profession of pharmacist for three years. The board may refuse to grant
a certificate to a person guilty of a felony or gross immorality, or ad-
dicted to the liguor or drug habit to such a degree as to render him unfit
to practice pharmacy, and, after notice and hearing, may suspend or re-
voke a certificate for like cause or for fraud in procuring it. Within thirty
days an appeal may be taken from the action of the state board of phar-
macy refusing to grant or suspending or revoking a certificate to the com-
mon pleas oourt of Franklin county or to the common pleas court of the
county in which the person who has been refused a certificate or whose
certificate has been suspended or revoked resides.”

Section 1308 G. C,, is as follows:

“Each person registered as a pharmacist or assistant pharmacist as
provided herein, shall be entitled to practice his profession until the ex-
piration of his certificate of registration. If a registered pharmacist or
assistant pharmacist desires to continue the practice of his profession he
shall file with the state board of pharmacy an application for a renewal of
his certificate within thirty days next preceding its expiration; and if the
board finds that the applicant has been duly registered in this state and
is entitled thereto, it shall issue him a renewal certificate signed by its
president and secretary. The right to obfain such a certificate shall not be
denied a person within three years after the expiration of his certificate of
registration. If a registered person fails to make application for such re-
newal within sirty days after the expiration of his certificate, he shall pay
the treasurer of the board ten dollars in addition to the fee prescribed for
the renewal of a certificate.”

Section 1309 G. C,, in part is as follows:

“If a registered pharmacist or assistant pharmacist fails to make ap-
plication to the board for a renewal certificate within a period of three
years from the expiration of his certificate, he must pass an examination
for registration.”

So far as I am able to ascertain, the courts of this state have not been called
upon to construe these sections in the light of the present inquiry and in de-
termining the extent of the board’s power of duties and the reciprocal rights of ap-
plicants for registration, we must look for guidance in the general purpose of
this act and its meaning as gathered from its terms,

Nor, must we lose sight of the fact that the regulation of the practice of
pharmacy is an exercise of the police power of the state. For expediency this
particular part of the police power has been delegated to the board. It is a well
established principle of law that pelitical subdivisions, boards or commissions, to
whom this power is delegated, are limited in the exercise thereof to such powers
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as are expressly or by clear implication conferred upon it, and have not the broad
inherent powers of re-trial or re-hearings that are conferred on oourts of general
jurisdiction.

So that.in the last analysis the answer to your inquiry may properly be said
to depend upon the construction which we must give to the sections above quoted,
particularly section 1308 G. C, supra. It is to be noted that it provides:

“If a registered pharmacist desires to continue the practice * * *
he shall file * * * an application for a renewal of his certificate within
thirty days next preceding its expiration.”

If the board finds the applicant entitled to it, a certificate will be issued to
him. This part of the statute requiring the application to be made thirty days be-
fore the expiration of the certificate to be renewed, contemplates continued prac-
tice on the part of the pharmacist. Then follows a provision that if the registered
person does not make his application for renewal in sixty days after the expira-
tion of his certificate, he shall be required to pay an extra fee.

Another provision in this section must not be overlooked. It is:

“The right to obtain such certificate shall not be denied a person
within three years after the expiration of his certificate of registration.”

It is to be noted that this section provides for an -application for renewal prior
to the expiration of the original certificate and it provides for an additional fee
if the application be not filed within sixty days from its expiration, and provides
against the denial to a person of the right to obtain such certificate within three
years.

What is the meanng of this last provision, so far as it affects your first ques-
tion herein?

In view of the provision of section 1307 G. C, supra, fixing the term for which
said original certificate is effective as three years, it would appear to have been the
legislative intent to fix a time within which an application for renewal could be
filed, viz.,, giving the registrant a right at any time within the three years and
thirty days above indicated to invoke the action of the state board in passing on
his application. The sixty days provision, in my judgment, is merely a regulation
as to an extra fee and has nothing to do with limiting the rights of the registrant
in point of time, and the construction to be placed on that part of section 1308,
which provides that the right to obtain such renewal certificate shall not be denied
within three years, in effect is to say that a pharmacist once having been found
to be proficient in pharmacy and granted a certificate for the practice thereof, so
far as those matters upon which he was originally required to take examination, is
presumed to be still qualified therein at any time within three years and therefore
entitled to have a certificate of renewal granted to him unless he has disqualified
himself under section 1307 G. C. To hold that the three year provision is to be
construed as conferring an unqualified and absolute right to such certificate at any
time within three years, is to render section 1307 worse than meaningless, as its
provisions that the board may refuse to grant such certificate to a person guilty
of felony, etc, would be rendered impotent. On the other hand, considering that
three years is the term for which such certificates are effective, and considering
that in the forepart of said section 1307 provision has been made for filing thirty
days before expiration and a provsion for additional fee if the application were
made sixty days thereafter, does it not appear clear that to avoid confusion in
fixing the limit within which such application should be made, the legislature used
the language “the right to obtain” such certificate in the same sense as if they
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had said that such application for renewal may be filed within three years after
the expiration of the original certificate? This is the only construction which it -
can be given consistent with section 1307 and with the ©other provisions of section
1308, and it may be suggested that this construction would seem to be in accord
with the regulatory provisions of the act as a whole.

In the light of this construction on the three-year limit clause in said section,
upon final rejection of an application for renewal, which rejection was based on
the ground that the applicant was guilty of a felony, may such applicant again
file an application for renewal with such board and, as a matter of right, compel
the board to entertain and pass upon said application?

Recalling the rule that a board, acting under a delegation of the police power
of the state, is limited in the exercise thereof to such powers as are expressly or
impliedly conferred upon it, it seems to me that your question may be answered
by the answer to this question—Is such duty or power expressed or clearly implied
in section 1308, or other statutes in this act? It is not. Provision is made that the
registered pharmacists may file an application within a certain time; provision is
made for the duties of the state boarfd and the matters within their discretion are
outlined in acting upon the application, from which decision an appeal is provided
to the common pleas court.

Nowhere in said sections is there any implication that more than one applica-
tion is contemplated, and on the theory that no provision is made therefor, I am
of the opinion that the registered pharmacist is not, as a matter of right, entitled
to file a second application on the facts as stated in your letter.

I have discussed this question at some length, but because its solution is not
free from difficulty and this recent amendment, so far as I can ascertain, not
having been judicially construed, it is deemed advisable to state the reasons for
the conclusion reached.

Your wother question, stated in the last paragraph of your letter, requires con-
sideration of the effect of amendments changing the manner of appeal on orders or

judgments rendered prior to such amendments.

Section 26 G. C. ig pertinent, and is as follows:

“Whenever a statute is repealed or amended such repeal or amend-
ment shall in no manner affect pending actions, prosecutions wr pro-
ceedings, civil or criminal, and when the repeal or amendment relates to
the remedy, it shall not affect pending actions, prosecutions, or proceed-
ings, unless so expressed, nor shall any repeal or amendment affect causes
of such action, pnosecution, or proceeding, existing at the time of such
amendment or repeal, unless otherwise expressly provided in the amending
or repealing act.”

This was held in Bode vs. Welch, 29 O. S,, 19, to amount to a saving clause
in favor of judgments already rendered in a case involving an amendment which
took away the right to appeal in certain cases without specifically providing that
such amendment would affect judgments previously rendered.

In the amendment of 1917 (107 O. L., 542) there is no reference to orders or
judgments previously rendered and nothing to indicate an intention that it should
act retroactively.

You are therefore advised that the provisions for appeal in force at the time
of the rendition of the order or judgment on the application, control and if the
application referred to in your letter is now denied, the applicant’s appeal is to
the common pleas court, as provided in the amendment last referred to,

Respectfully,
JorN G. Prick,
Attorney-General.
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90.

MUNICIPAL CORPORATION—WHEN MUNICIPALITY OWNED ELEC-
TRIC LIGHTING PLANT CAN FURNISH SERVICE OUTSIDE OF
CORPORATE LIMITS.

A municipal corporation, which owns an electric lighting plant, has legal au-
thority to furnish service to a person residing outside of the corporate limits of
said municipality, provided, however, such service shall not exceed fifty per centum
of the total service supplied within the municipality.

CoruMmsus, OHio, March 3, 1919.

Hon. LEwis G. CHRISTMAN, Prosecuting Attorney, Bryan, Ohio.
DEear Sir:—Acknowledgment is made of your letter dated February 17, 1919,
as follows:

“Has a municipal corporation, that owns its own electric lighting sys-
tem, a legal right to furnish service to a resident outside of the corpo-
ration limits?” :

Section 3, 4 and 6 of Article XVIII of the constitition of Ohio, adopted in
September, 1912, and section 3618 G. C. are pertinent to your inquiry.

n

Section 3 is as follows:

“Municipalities shall have authority to exercise all powers of local
seli-government and to adopt and enforce within their limits such local
police, sanitary and other similar regulations, as are not in conflict with
general laws.”

Section 4 reads:

“Any municipality may acquire, construct, own, lease and operate
within or without its corporate limits, any public utility" the product or
service of which is or is to be supplied to the municipality or its in-
habitants, and may contract with others for any such product or service.
The acquisition of any public utility may be by condemnation or other-
wise, and a municipality may acquire thereby the use of, ,or full title to,
the property and franchise of any company or person supplying to the
municipality or its inhabitants the service or product of any such utility.”

Section 6 provides:

“Any municipality, owning or operating a public utility, for the pur-
pose of supplying the service or product thereof to the municipality or
its inhabitants, may also sell and deliver to others any transportation service
of such utility, and the surplus product of any other utility in an amount
not exceeding in either case fifty per centum of the total service or
product supplied by such utility within the municipality.”

Section 3618 G. C. reads:

“To establish, maintain and operate municipal lighting, power and
heating plants, and to furnish the municipality and the inhabitants thereof
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with light, power and heat, and to procure everything necessary therefor
and to acquire by purchase, lease or otherwise, the necessary lands for
such purposes, within and without the municipality.”

From the construction of statutes granting power to municipalities, the gen-
eral principle of law that municipalities may exercise only such powers as are ex-
pressly or by necessary implication granted to them by law, must be borne in
mind.

As stated in the first branch of the syllabus in Ravenna vs. Pennsylvania com-
pany, 45 O. S, p. 118:

“Municipal corporations, in their public capacity, possess such powers
and such only as are expressly granted by statute, and such as may be
implied as essential to carry into effect those which are expressly granted.”

With such modifications as may be made to apply to charter cities and the
constitutional amendments adopted in 1912, the rule as above stated is the law
in Ohio.

Prior to the adoption of sections 4 and 6, supra, sections 3618-G. C., as above
quoted, would not have authorized the furnishing of public utility service outside
of the corporate limits, and in construing section 4 and 6, we must bear in mind
the construction which the courts have placed on the law as it was at the time of
the constitutional amendment and we must presume that the electors of the state
knew the law as it stood at the time of the adoption of the amendments. One of
these general rules as to the limitations of power of municipal corporations, is
stated in 28 Cyc., p. 266, as follows:

“As a general rule a municipal corporation’s powers cease at municipal
boundaries and cannot, without plain manifestation of legislative inten-
tion, be exercised beyond its limits. The legislature, however, may au-
thorize the exercise of powers beyond municipal limits, and has frequently
done so, particularly in matters within the police power.”

I am not now aware of any decision in Ohio directly bearing on this question
which had been decided at the time of the adoption of the constitutional amend-
ment, but in Firewell vs. City of Seattle, 43 Wash. 141, 86 Pacific, 217, a statute
very similar to section 3618 G. C., giving authority to municipalities to furnish
water to the inhabitants thereof, and another statute giving such power to furnish
water to the “inhabitants thereof and other persons,” were construed with the
sole question of the extra-territorial power of municipal corporations under such
statutes. And, it was held in the Firewell case, supra, that such statutes did not
confer power upon municipalities to exercise their corporate powers beyond the
municipal limits, and the general rule announced was:

“It is a general principle that a municipal corporation cannot usually
exercise its powers beyond its own limits, and if in any case it has author-
ity to do so, it must be derived from some statute which expressly or
impliedly permits it.”

So at the time the electors of the state adopted the amendments above re-
ferred to, they are presumed to have known that at that time municipalities had no
power to sell their utility service outside the corporate limits.

With this in mind let us turn our attention especially to section 6, supra. It
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is to be observed that section 4, preceding section 6, authorized the acquisition, con-
struction, ownership and operation within or without the corporate limits of a
municipality of any public utility, the product or service of which is to be supplied
to the municipality or its inhabitants.  Section 6 further provides that any
municipality so owning or operating a public utility “for the purpose of
supplying the service or product thereof to the municipality or its inhabitants,”
‘may also sell and deliver to others any transportation service of such utility and
the surplus product of any other utility in an amount not exceeding in either
case fifty per centum of the total service or product supplied by such utility within
the municipality.

It should be noted that these constitutional amendments are self- executing and
need no intermediary acts of the legislature to enforce them. '

It is quite obvious that section 6 was not necessary to confer power upon a
municipality to sell the public utility service or product to the inhabitants of the
municipality as that power is specifically granted in section 4 and in section 3618.
It is apparent, however, that it was intended to cover additional sales, as the grant-
ing part thereof, after the descriptive recitals, begins with the words “may also
sell and deliver to others such service or product.” That this additional power to
sell and deliver contemplates the sale or delivery of product or service outside of
the corporate limits, is further evinced by the exception that such additional sale
and delivery of product or service in either case shall not exceed fifty per centum
of the total service or product supplied by such utility “within the municipality.”

From the considerations above indicated, it is to be concluded, therefore, that
a municipality owning its own electric lighting system has a legal right to furnish
service to a resident outside of the corporate limits thereof, provided the aggre-
gate amount of service furnished outside of said corporate limits do not exceed
fifty per centum of the total service supplied within the municipality.

’ Very respectfully,
Jorn G. Prick,
Attorney-General.

91,

ROADS AND HIGHWAYS—TOWNSHIP HIGHWAY SUPERINTENDENT
—RESIDENT OF CITY MAY HOLD POSITION OF TOWNSHIP HIGH-
WAY SUPERINTENDENT WHEN CITY SITUATED IN TOWNSHIP.

A resident of a city may legally hold the position of township highway super-
intendent of a township within which said city is situated.

Corumeus, Onrto, March 3, 1919.

Hon. HoMmer HARrPER, Prosecuting Attorney, Painesville, Ohio.
DeAr Sir:—Attention has been given to your communication of February
22, 1919, wherein you submit for opinion the following:

“Painesville township comprises one road district; and the city of
Painesville is in said township. May a resident of the city legally hold
the position of township highway superintendent?”

The appointment of a township highway superintendent is provided for by
section 3370 G. C., which section, so far as now in point, reads as follows:
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“The township trustees shall have control of the township roads of
their township and shall keep the same in good repair. The township
trustees may, with the approval of the county commissioners or state
highway commissioner, as the case may be, maintain or repair a county
road or intercounty highway or main market road within the limits of
their township. In the maintenance and repair of roads the township
trustees may proceed in any one of the following methods as they may
deem for the best interest of the public, to-wit:

* % k% * ok x k%

3. They may appoint some competent person, not a member of the
board of trustees, to have charge of the maintenance and repair of roads
within the township which person shall be known as township highway
superintendent, and shall serve at the pleasure of the township trustees.
The method to be followed in each township shall be determined by the
township trustees by resolution duly entered on their records.”

Even if it be assumed that under this statute one of the qualifications neces-
sary to appointment of a person as township highway superintendent is that he
be a resident of the township, a person residing in the city of Painesville, pos-
sesses that qualification so far as Painesville township is concerned, since, as you
state, the city of Painesville is within Painesville township, and said township com-
prises one road district.

Therefore, answering your question specifically, a resident of the city of
Painesville may legally hold the position of township highway superintendent of
Painesville township.

Respectfully,
Joun G. Pricg,
Attorney-General.

92.

‘COUNTY INFIRMARY—UPON REQUEST OF COUNTY COMMISSION-
ERS IT IS DUTY OF PROSECUTING ATTORNEY TO REPRESENT
SUPERINTENDENT OF ABOVE INSTITUTION—WHEN TOWNSHIP
TRUSTEES ARE ADVERSE PARTIES IN LEGAL ACTION, PROSE-
CUTING ATTORNEY’S DUTY.

1. Upon request of the county comumissioners, it is the duty of the prosecu-
ting attorney to represent the county infirmary superintendent in an action to which
the latter is a party, where the subject matter of the action concerns the official
duties of said county commissioners relative to the county infirmary.

2. The appearance of the prosecuting attorney in such a case is not incon-
sistent with his duty under section 2917 G. C. as legal adviser of township trus-
tees, even though the latter are adverse parties in the action.

3. The township trustees have not the right to require the official services of
the prosecuting attorney in a case brought by them against the county tnfirmary
superintendent, if the case is one that concerns the official duties of the county

infirmary.
Corumsus, On10, March 3, 1919,

Hon. Joserr W. BacLEY, Prosecuting Attorney, Georgetown, Ohio.
Dear Sir:—Your letter of February 20, 1919, receipt of which is acknowl-
edged, reads as follows:

6—Vol. I—A. G.
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“A petition has been filed in the court of common pleas, Brown
county, by the township trustees of Union township, said county, in their
official capacity as relators, praying for a writ of madamus against J. R. B.
as superintendent of the county infirmary of said county in his official
capacity, in which relators seek to compel the superintendent to receive
into the infirmary one J. H. who, it is alleged, is a proper subject to be,
and should be, admitted into the infirmary by the superintendent.

Mr. B. has requested me as prosecuting attorney of said county to
represent him, file his answer, and conduct his defense in said case.

(1) Is it my duty as such prosecuting attorney to represent re-
spondent in the case, or does the fact that, in my official capacity I am the
legal adviser of township trustees under General. Code, section 2917, ren-
der my appearance in the case for the superintendent inconsistent with
my duty as such adviser to the relators?

(2) Have the relators the right to require my official services to
represent them in the case, upon proper request?”

The duty of prosecuting attorneys, relative to appearing in suits and actions to
which county commissioners and certain other public officers are parties, is pre-
scribed by section 2917 G. C,, which says:

“The prosecuting attorney shall be the legal adviser of the county
commissioners and all other county officers and county boards and any of
them may require of him written opinions or instructions in matters con-
nected with their official duties. He shall prosecute and defend all suits
and actions which any such officer or board may direct or to which it 1s
a party, and no such county officer may employ other counsel or attorney
at the expense of the county except as provided in section twenty-four
hundred and twelve. He shall be the legal adviser for all township offi-
cers, and no such officer may employ other counsel or attorney except on
the order of the township trustees duly entered upon their journal, in
which the compensation to be paid for such legal services shall be fixed.
Such compensation shall be paid from the township fund.”

Said section does not expressly say that the prosecuting attorney shall prose-
cute and defend all suits to which township officers are parties, but only that “he
shall be the legal adviser for all township officers * * *” The remainder of
the sentence just above referred to says, however, “* * * and no such officer
may employ other counsel or attorney except on the order of the township trus-
tees,” etc.

Sensible construction compels the conclusion that it is the duty of the prose-
cuting attorney not only to give legal advice to township officers, but, if so re-
quested, to prosecute and defend suits to which such officers are parties, and this
is the usual practice.

It might be said that in a technical sense, unless the county infirmary superin-
tendent can be regarded as a “county officer,” the prosecuting attorney is not re-
quired by section 2917 G. C. to appear for him in any suit or action to which said
superintendent is a party.

That the county infirmary superintendent is not a county officer is suggested
by two considerations: First, that his position rests upon appointment and not
by election, as required by section 1 of Article X of the constitution of Ohio.
Secondly, that our Supreme Court, in Palmer vs. Zeigler. 76 O. S. 210, held that
the superintendent of a county infirmary is not the holder of a public office within
the meaning of section 12303 G. C., the quo warranto statute.
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At the time the Palmer ca-e, supra, was decided, the infirmary superintendent
was appointed by the county board of infirmary directors. Subsequently (102 O.
L. 433), the legislature transferred to the county commissioners the power there-
tofore exercised by said directors, but no substantial change was made in the
nature of the infirmary superintendent’s position or in the extent of his powers.
He is still, as Price, J., said in the Palmer case (p. 224) :

% % % 3 mere employe or contractor under oath and bond, limited
on all sides in his authority and pot authorized by law to contract for
the supplies except in a limited degree.”

That the relation between the commissioners and the infirmary superintendent
is virtually that of principal and agent, is particularly apparent from section 2523
G. C, which says:

“The county commissioners shall appoint a superintendent, who shall
reside in some apartment of the infirmary or other building contiguous
thereto, and shall receive such compensation for his services as they
determine. The superintendent shall perform such duties as the commis-
sioners impose upon him, and be governed in all respects by their rules
and regulations. He shall not be removed by them except for good and
sufficient cause. The commissioners shall not appoint one of their own
number superintendent, nor shall any commissioner be eligible to any
other office in the infirmary or receive any compensation as physician, or
otherwise, directly or indirectly wherein the appointing power is vested
in such board.”

It appears from your letter, as well as from a copy which T have seen of the
petition in the case your letter refers to, that the county commissioners of your
county have not been made parties to the action, the county infirmary superin-
tendent being the only respondent named therein.

As a matter of law, however, the county commissioners have an interest in
the outcome of cases of this nature. Section 2522 G. C. charges them with the
duty of making all contracts and purchases necessary for the county infirmary;
also the duty of promoting sobriety, morality and industry among the inmates.

Section 2528 G. C. requires the commissioners to appropriate from time to
time, from the county poor fund, moneys necessary for current supplies and ex-
penses of the infirmary, which moneys are expended by the infirmary superin-
tendent.

Section 2532 G. C. requires the county commissioners to examine each month
the condition of the infirmary and the inmates.

Section 5627 G. C. authorizes the county commissioners to determine the
amount of money to be raised for the support of the poor, which amount is set
forth by them in the annual budget submitted by them under section 5649-3a G. C.

Other sections might be cited to show the close relationship which the county
commissioners sustain to the management of the county infirmary and to indicate
the interest which they, as representatives of the public, are expected to show
in the conduct of that institution.

In other words, any action or suit-the result of which may be to increase the
number of inmates in the county infirmary, is one that concerns the official duties
of the county commissioners, and justifies them in requesting the prosecuting at-
torney to take whatever steps he deems advisable to protect their interest, and
where the suit in fact affects, or may affect, their official interests, their right
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‘to the prosecuting attorney’s advice and assistance is not changed by the mere
circumstance that they have not been made parties by the pleadings.

. This conclusion is in harmony with the view set forth in a former opinion of
this department (1915 A. G. R, Vol. I, p. 394), holding that road commissioners
under sections 7232, et seq. G. C. (now repealed), while not county officers under
the constitution, are agents of the county commissioners and entitled to the
services of the prosecuting attorney in the prosecution or defense of any suit or
action. t

The desire on the part of the principal (that is to say, the county commis-
sioners) for the appearance in the suit of the prosecuting attorney to represent
the agent (meaning the infirmary superintendent) must of course be manifest be-
fore the prosecuting attorney is under any obligation to render his services.
Whether, as to the case presented by you, the commissioners have requested you
to represent the infirmary superintendent, does not appear from your letter,

I am therefore of the opinion that it is the duty of the prosecuting attorney,
if and when requested by the county commissioners, to represent the county in-
firmary superintendent in any action or suit to which the county infirmary super-
intendent is a party, where it appears that said action or suit concerns the ad-
ministration of the affairs of the county infirmary.

Thus far nothing has been said as to that part of your first questxon which
reads:

“k * * does the fact that in my official capacity I am the legal ad-
viser of the township trustees under General Code, section 2917, render
my appearance in the case for the superintendent inconsistent with my
duty as such adviser to the relators?”

I am of the opinion that your appearance in the case for the county infirmary
superintendent is not inconsistent with your duty as adviser to the township
trustees.

As explained above, if you appear for the county infirmary superintendent,
you will do so on the theory that the suit is one that affects the official duties of
the county commissioners. In other words, your real client is the county com-
missioners. Now when county commissioners and township trustees are adverse
parties to an action, it would seem that the former have been given a prior right,
so to speak, to the prosecuting attorney’s official services, this for the reason that
under section 2917 G. C. the county commissioners are not at liberty (except as
provided in section 2412 G. C.) to employ other counsel, while such right is ex-
pressly given by section 2917 G. C. to township trustees. It would hardly be
proper, then, to characterize as inconsistent the doing by the prosecuting attorney
of the very thing which section 2917 G. C. requires, to-wit, that

“he shall prosecute and defend all suits and actions which any such offi-
cer or board may direct or to which it is a party.”

Your second question is: “Have the relators the right to require my official
services to represent them in the case, upon proper request?” In my opinion, and
for reasons just above stated, your question should be answered in the negative.
The case being one that concerns the official duties of the county commissioners,
whose right to the services of the prosecuting attorney respecting the conduct of
litigation is superior to that of the township trustees, you should assume no rela-
tlon to the case antagonistic to the county commissioners.

Respectfully,
Jorn G. Pricg,
Attorney-General.
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93.

APPROVAL OF BOND ISSUE OF WYANDOT COUNTY IN THE SUM
OF $21,379.88.

Industrial Commission of Ohio, Columbus, Ohio.

Coruasus, Onio, March 3, 1919.

94.

APPROVAL OF BOND ISSUE OF ST. MARYS CITY SCHOOL DISTRICT
IN SUM OF $19,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

CoLumsus, OHI1o, March 3, 1919.

95.

CORPORATIONS—COVINGTON AND CINCINNATI BRIDGE COM-
PANY—WHEN AN “OHIO CORPORATION"—SECTION 192 G. C.
CONSIDERED.

Corporations should be treated as “Ohio corporations” for lhe purposes of
section 192 G. C. and their stock held exempt from taxation only if they are
treated as “domestic corporations” for all purposes under the franchise tax law.

Corumsus, OHI0, March 4, 1919.

Tax Commission of Ohio, Columbus, Ohio.

GENTLEMEN :(—The receipt of your letter of February 5 requesting the opin-
ion of this office as to the action which should be taken respecting the pending
case of Hinkle, Executor, vs. Cooper, Common Pleas Court of Hamilton county,
is acknowledged.

It seems from your letter that the case which is being defended by the
prosecuting attorney of Hamilton county involves the question as to the tax-
ability of certain shares of the Covington & Cincinnati Bridge Company. The
prosecuting attorney joins in your request for the advice of this department as
to whether or not the action should be further defended.

The question thus presented may be stated as a legal problem as follows:

Are the shares of stock of a corporation which owes its existence
to the concurrent special legislation of Ohio and another state taxable in
Ohio?

The facts necessary to be considered in connection with this request are sug-
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gested by the form of the question as above phrased. The Covington & Cincin-
nati Bridge Company was organized prior to the adoption in Ohio of the consti-
tution of 1851 (47 Ohio Laws, 269). On February 17, 1846, the general assembly
of Kentucky passed an act authorizing certain named persons to organize as a
corporation in Kentucky for the purpose of constructing a bridge across the Ohio
river between Covington and Cincinnati when the state of Ohio should by appro-
priate legislation confirm the charter. The Kentucky act went on to state the
powers of the corporation, the terms upon which its stock should be subscribed,
and the amount thereof, and otherwise to provide for the constituent acts of the
company.

On March 9, 1849, the Ohio law above referred to was passed. After reciting
the Kentucky statute in full, it provided that:

“The Covington & Cincinnati Bridge Company, thereby created, shall

be, and the same is hereby made, a body corporate and politic of this state,

with the same franchises, rights and privileges, and subject to the same

duties and liabilities as are specified in the above recited act, in manner
and form as though the said act were fully and at large set forth, sec-
tion for section, word for word, except’

(Here follow seven certain conditions annexed to the grant of cor-
porate power on the part of Ohio).

In spite of these exceptions, which seem to have been tacitly agreed to by
Kentucky, the corporation, the organization of which proceeded, appears to have
been legally incorporated; at least that question is not now material. That is to
say, the fact that the Ohio act was not a perfect acceptance, so to speak, of what
might be termed the offer embodied in the Kentucky act did not prevent the
former from being a valid law of Ohio, and the corporation, whether properly
organized or not, is at least a de facto corporation in Kentucky and in Ohio both
and possibly is a de jure corporation in Ohio; but whether existing de facto or
de jure its status for the purposes of the present question is that of an existing
corporation, the only problem being to determine whether or not it is such a cor-
poration as is contemplated in section 192 G. C, which provides that:

“No person shall be required to list for taxation a share of the
capital stock of an Ohio corporation;” :

If the company is an “Ohio corporation” within the meaning of this statute,
and the statute is valid, its stock is not taxable in this state, though its right to
exist might be subject to direct attack.

However, the Supreme Court of this state seems to have treated the corpora-
tion as if there were no question as to its lawful existence and to have intimated
that the corporation is for purposes of taxation to be treated as an Ohio com-
pany. I quote the following from the opinion of Welch, J., in Bridge Co. vs.
Mayer, 31 O. S. 317, 325:

“We are satisfied * * * that this corporation, having been char-
tered and organized under the laws of both states, might lawfully hold
its meetings and transact its corporate business in either state; and that,
therefore, the stock in question was issued under authority of Ohio law.
* * % The truth is, that this is a single corporation, clothed with the
powers of two corporations. It acts under two charters, which in all
respects are identical, except as to the source from which they emanate.
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What is authorized by one of these charters is authorized by both. What
" may lawfully be done under one may lawfully be done under both. * *~

The same proposition is carried into the syllabus of the case.

The proposition that a two-state corporation, in the sense in which this com-
pany may be so called, is a domestic corporation in each state is supported by
Beale in his work on foreign corporations, sections 773 and 775.

In view of these authorities it is very clear that, for all ordinary purposes
at least, the Covington & Cincinnati Bridge Company, is an “Ohio corporation.”
The exact question, however, is as to whether it is such a corporation within the
meaning of section 192 G. C. That entire section has not yet been quoted. For
convenience it is now set forth in full:

“No person shall be required to list for taxation a share of the cap-
ital stock of an Ohjo corporation; or a share of the capital stock of a
foreign corporation, the property of which is taxed in Ohio in the name
of such corporation; or a share of the capital stock of any other foreign
corporation, if the holder thereof furnishes satisfactory proof to the tax-
ing authorities that at least two-thirds of the property of such corpora-
tion is taxed in Ohio and the remainder is taxed in another state or ,
states, provided such corporation, as a fee for the privilege of exercising
its franchise in Ohio, pays annually the same percentage upon its entire
authorized capital stock that is required by law to be paid by a domestic
corporation on its subscribed or issued capital stock.”

This statute was passed as an amendment to section 148¢ R. S. in 1902 (95
Ohio Laws, 539); it became a part of the law of this state at the time of the
imposition of what is familiarly known as the “Willis tax”-on the franchise of
being a corporation (95 Ohio Laws, 124; see present sections 5495 et seq. G. C.).
I think it is not going too far to say that section 192 G. C. is to be interpreted in
connection with the law referred to, especially in view of the fact that the ex-
emption of shares of stock in a foreign corporation under certain circumstances
is conditioned by section 192 upon payment of certain franchise taxes. This being
the case, it would seem reasonable to hold that an “Ohio corporation” within the
meaning of section 192 is one that is treated as such for the purpose of the fran-
chise tax. In other words, the classification which section 192 makes as between
“Ohio corporations” and “foreign corporations” must be that classification which
was in the minds of the members of the general assembly which enacted section
192, growing out of their consideration of the general subject of the taxation of
corporations in connection with the franchise tax.

It happens that the question as to the proper classification of the Covington &
Cincinnati Bridge Company for franchise tax purposes has been adjudicated in
this state. The case is unreported; but the Circuit and Supreme Courts have held
that the corporation is not to be treated as a domestic corporation for the purpose
of the franchise tax. It is true that the opinions which were filed in this unre-
ported case do not make it clear that the corporation is to be treated as a foreign
corporation for that purpose. It is, however, at least clear from the judgmen*
that the company is not required to pay franchise taxes upon its entire issued and
outstanding capital stock as is an ordinary “Ohio corporation.”

The decisions which have been cited cannot be easily reconciled with the un-
reported decision just mentioned. The whole question is therefore thrown into
some doubt. Nevertheless, in view of the adjudicated status of the company for
franchise tax purposes, and in view of the evident propriety of interpreting and
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applying section 192 G. C. in the light of the franchise tax, it is the conclusion of
this department that the question made by the pending case should be settled by
the courts. It is certainly not fair that the Covington & Cincinnati Bridge Com-
pany should be treated as something other than an “Ohio corporation” for fran-
chise tax purposes, and then treated as an “Ohio corporation” as regards the
question of the exemption of its shares from general property taxation, when it
is so evidently the policy. of section 192 that corporations which are treated as
“domestic” or “foreign,” as the case may be, for franchise tax purposes shall be
similarly treated for the purposes of that section.

In the same connection I cannot forbear to mention the apparent unconsti-
tutionality of section 192 G. C. under Article XII, section 2, though I do not
know that it is the desire of the commission to raise this question in this case.

Respectfully,
JorN G. Prick,
Attorney-General,

96.

CONSTITUTIONALITY OF AMENDED SENATE BILL NO. 14—CREA-
TING HOTEL DEPARTMENT UNDER STATE FIRE MARSHAL.

CoLumsus, Onio, March 5, 1919,

Hown. Henry W. Davis, Ohio Senate, Columbus, Ohio.

DeAR Sir:—Your letter of February 24, 1919, requesting my opinion on cer-
tain questions relating to proposed amendments to Senate Bill No. 14, was duly
received.

Your letter reads as follows:

“I desire your opinion on Senate Bill No. 14. I understand you are
advised of the amendments proposed thereto and that a copy of said
amendments are now in your possession. The question is, first, will it he
legal to put this hotel department in the department of the state fire
marshal. Second, will it be legal to collect excess fees from hotels and
restaurants and place it in the general fund of the state? And can we
properly exempt from the operation of this law villages under certain
given size or population. An early answer to this proposition will be very
agreeable.”

I will take up these questions in the order in which they are stated in your
letter. -

(1) It is entirely within the discretion of the general assembly to increase
or diminish the duties of a statutory office at pleasure. See, Mecham, Public
Offices, section 595; Throop, Public Officers, section 19. There is, therefore, no
legal objection to the legislature creating in the office of state fire marshal a di-
vision td be known as the hotel division, and imposing the duties nf the office
upon the state fire marshal and his deputies.

(2) The power of the legislature to regulate occupations, and to require each
person engaged therein to secure a license and pay a fee therefor, is well settled in
this state. ,

In Marmet vs. State, 45 O. S., 63, the court held:
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“The general assembly has power * * * to regulate occupations
by license, and to compel, by imposition of a fine, payment of a reasonable
fee, where a special benefit is conferred by the public upon those who
follow an occupation, or where the occupation imposes special burdens on
the public, or where it is injurious to or dangerous to the public.”

In that case the court held that the act of April 16, 1883 (80 O. L. 12), requir-
ing owners or keepers of livery stables, dealers in second-hand articles, keepers
of junk shops and owners of vehicles to obtain a license and to pay certain
license fees therefor, was not in conflict with any provision of the constitution.
The case of Cincinnati vs. Buckingham, 10 O, 257; Cincinnati vs. Bryson, 15 O,
625; and Baker vs. Cincinnati, 11 O. S., 534, were cited, approved and followed.
See generally, 2 Cooley, Taxation, 1094 et seq.

The obvious purpose of Senate Bill No. 14 is to protect and preserve the
public health and comfort of that great number of people who through necessity
or otherwise patronize hotels and restaurants, and the bill therefore falls directly
within the police power of the state. In Board of Health vs. Greenville, 8 O. S,
1, 21, 23, the court described police power as including anything which is reason-
able and necessary to secure the peace, health, morals and best intersts of the
public. It was also said that the legislature possesses plenary power to deal with
these subjects, as long as it does not contravene any constitutional provisions or
infringe upon any right granted or secured thereby, and it is not exercised in an
arbitary and oppressive manner, and that such power may be exercised by the
general assembly according to its judgment and discretion in any manner not in-
consistent with or repugnant to the provisions of the state or federal constitu-
tions.

While the power of the general assembly to exercise the police power in the
manner referred to is beyond question, it has, nevertheless, been judicially de-
termined in this state that license fees cannot be imposed for the main purpose of
raising general reventue.

In Graves vs. Janes, 18 C. C. (n. s.) 488, the court, in holding unconstitutional
provisions of the act passed April 28, 1913 (103 O. L. 763), which imposed license
fees upon owners of motor vehicles, because their principal effect was to raise
general revenue, said:

“This brings us to a consideration of the amount and legality of the
license charge. This feature is the most difficult of solution. The iden-
tification and registry of motor vehicles has a legitimate purpose, but it
is clear that the charge provided for in the act under consideration goes
far beyond this purpose. * * *  When, therefore, the legislature
clearly exceeds the limit of reasonable taxation for the privilege con-
ferred or the burden resulting, or when the charge imposed is clearly
founded upon an improper basis for an unwarranted purpose, it is the
duty of the court to declare the acts invalid. * * * .

“The act provides that one-third of the revenue paid into the state
treasury ‘shall be used for the repair, maintenance, protection, policing
and patrolling of the public roads and highways of this state under the
direction, supervision and control of the state highway department’ No
special provision having been made for the other two-thirds of this revenue,
it remains in the general revenue fund. * * * The act therefore, to
that extent, a general revenue measure. * * *

“We are therefore forced to the conclusion that the act under con-
sideration so far as it applies to the owners and users of motor vehicles
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is in large part a general revenue measure, and to that extent, is uncon-
stitutional and void. The unconstitutional or revenue features of the act
not being separate, vitiates the entire provisions of the act to owners and
users.”

But it would seem from the opinion in the foregoing case, that the mere fact
that a small portion of the license fund may be devoted to general revenue pur-
poses, will not justify the courts in holding license laws invalid. On this point
the court, at page 493, 494, said:

“It is true that the general revenue fund is subject to special appro-
priation for any lawful purpose. But we cannot escape the conclusion
that the manifest purpose of the general assembly in appropriating ex-
pressly for highway purposes, including both maintenance and policing,
but one-third of such revenue and leaving the other two-thirds in the
general revenue fund of the state, clearly discloses an intention upon the
part of the general assembly to raise the larger portion of this fund for
general revenue purposes. The act is therefore to that extent a general
revenue measure. * * *

“Increased litigation in the criminal and civil courts would probably
support an allotment of some share to the general revenue fund. But
that consideration would not of itself justify the large portion of this
tax devoted to general revenue. Nor can we conceive of any other reason
justifying it.”

The extent to which the general assembly may go in fixing the amount of
license fees was disposed of by the court as follows:

“The imposition of a reasonable charge * * * in view of the
special uses contemplated by the act, is warranted by the general grant
of legislative power. This is not a property tax, but a privilege tax.
The reasonableness of a privilege tax is confided largely to the discre-
tion of the general assembly, but for the abuse of such legislative power
a final review is in the courts. * * *

In view of the finding as to the unconstitutionality of the act we do
not feel justified in expressing an opinion as to whether the schedule of
fees therein provided is so clearly excessive as to warrant a court in de-
claring the same invalid, if the legislature had expressly declared it neces-
sary to raise such entire fund for the purpose of maintenance, repairing
and policing the public highways and had appropriated the entire amount
so raised, less the cost of maintaining the department to such uses.”

In Southern Gum Co., vs. Laylin, 66 O. S., 578, while the subject matter of
the case was the imposition of a tax on corporate privileges and franchises, one
of the general principles of law announced in the case would seem equally applic-
able to the question as to the amount the legislature may exact from occupations
and business by way of license fees. In that case the court held that:

“A tax on privileges and franchises cannot exceed the  reasonable
value of the privilege or franchise originally conferred, or its continued

annual value thereafter.”

The question is pertinent in every case as to who is to determine the reason-
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ableness of license fees.’ In Southern Gum Co. vs. Laylin, supra, it was held that
the determination of values for corporate franchise purposes rests largely in the
general assembly, but finally in the courts. And in Graves vs. Janes, supra, it was
said that:

“The reasonableness of a privilege tax is confided largely to the dis-
cretion of the general assembly, but for the abuse of such legislative
power, a final review is in the court.”

(4) The question as to the proposed exemption of certain villages from the
operation of Senate Bill No. 14, presents the most difficulty. The bill, if enacted,
would be a law of a general nature, and therefore, subject to section 26 of Ar-
ticle IT of the state constitution, requiring all laws of a general nature to have
uniform operation throughout the state. The power of the general assembly to
classify cities according to population for purposes of legislation, appears to be
sanctioned by the Supreme Court, when the classification is not a false, evasive or
unnecessary one.

In State vs. Evans, 90 O. S,, 243, the court in sustaining the constitutionality
of the Jung school board act classifying city school districts into three classes
according to population, said:

“Our courts have repeatedly held that the matter of classification
based on population is a proper standard, so long as such classification
is not a false, unnecessary, arbitrary and evasive one.

Now, can it be fairly said that these lines and limitations of fifty
thousand, of one hundred and fifty thousand and those in excess of one
hundred and fifty thousand are arbitrary, unreasonable and evasive?

All the courts of all the states, including the federal courts as well,
have laid down the sound rule that a legislative enactment is presumed
in law and in fact to be constitutional; that such acts should not be de-
clared unconstitutional by a court unless they be ‘clearly’ so. Some of
the courts have used the words ‘unless it be unconstitutional beyond a
reasonable doubt’ Inasmuch as the Jung act operates uniformly upon
all school districts in excess of one hundred and fifty thousand popula-
tion, to-wit: Cleveland, Cincinnati, Columbus and Toledo, how can it
be said that it is ‘clearly unconstitutional’ upon that ground?”

In Board of Health vs. Greenville, 8 O. S., 1, which was cited in the Jung
case to sustain the classification based on population then under consideration, the
court, at page 37 et seq. said:

“The question then presented is whether the general assembly of Ohio
has attempted a classification or an exception which is a false, unneces-
sary and arbitrary one, or whether it be reasonable, just and necessary.
This court has repeatedly held that classification is often proper and some-
times necessary in legislation in order to define the objects on which
the general law is to take effect, but has taken equally as firm a stand
against any arbitrary, vicious or faulty classification used to evade this
constitutional limitation. * * *

It has been repeatedly held by this court that where a law is avail-
able in every part of the state as to all persons and things in the same
condition or category, it is of uniform operation throughout the state. ¥ *

It would seem that it would not require a Solomon to determine that
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this is not 'an unjust or unfair discrimination, or false or faulty classifi-
cation, and that notwithstanding this exception the law does operate un-
uniformly as to all persons and things in_the same condition or category.
Classification is not only proper, but sometimes absolutely necessary in
legislation. It is only when there is no substantial reason for the classifi-
cation, when it clearly appears that there is no real difference existing, and
that classification has been resorted to by the general assembly merely
for the purpose of avoiding and escaping the constitutional limitation
that a court will declare a statute unconstitutional for this reason.”

In Phillips vs. State, 77 O. S., 214, the court at page 217, said:

“The general power of the legislature to determine what is necessary
for the protection of the public interests being clear, judicial inquiry is
necessarily limited to determining whether a particular regulation is
reasonable, impartial and within the limitations of the constitution. The
legislature is the judge of the mischief and the remedy, and of what shall
be state policy, subject to the restrictions just mentioned.”

In Renner Brewing Co. vs. Rolland, 96 O. S,, 432, the court at page 436 said:

“It is the settled law of this state that the general assembly in the
exercise of the police power of the state has the right to make a classi-
fication based upon a sound, substantial reason, and before a court will
interfere with this power and prerogative of the general assembly it must
clearly appear that there is no valid reason for such classification. * * *
These statutes are by no means an isolated example of legislative recog-
nition of the fact that certain character of property and certain kinds of
business demand legislation peculiar to the needs of such business or
property.”

A few of the cases sustaining both the validity and invalidity of classifica-
tion will be now referred to. General language may be found in some of them
which could be used either for or against the validity of any particular law that
might be enacted. ’

In McGill vs. State, 34 O. S, 228, it was held that where it was apparent
that a rule differing from that generally in use is necessary to meet the special
wants of a particular county, it is competent to enact a law applicable to such
county.

In Marmet vs. State, supra, an act requiring proprietors of theatres, livery
stables, etc., to procure licenses and pay fees was sustained although applicable only
to Cincinnati, because it was considered that a special need for such legislation
appeared to exist in that city. In other words, the act was sustained because it
was based upon local necessity and the special wants of the particular locality
affected. - -

While the foregoing cases, as well as State vs. Evans and Board of Health
vs. Greenville, supra, are typical of the line of cases sustaining classification, the
line of cases such as Cincinnati vs. Steinkamp, 54 O. S. 284, holding certain classi-
fication to be invalid must not be overlooked.

In the Steinkamp case an act to regulate the construction of buildings within
a city of the first class and first grade was held violative of section 26 of Article
1T of the state constitution, because being a law of a general nature, it was opera-
tive only in Cincinnati. The line of reasoning of the court in that case might
not be inapplicable to the proposed amendment to senate bill No, 14. At page 296
the court say;
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“Protection of life and limb, it would seem, is nct a local matter, but is
a matter of general public interest, in which every person in the state
coming within the category of people exposed to the dangers intended to
be guarded against, is equally interested with every other such person,
and it would appear to be as much the duty of owners of buildings
answering to the description as to construction and occupancy of those
named in the statute to observe the humane directions of this act whether
located in one part of the state or in another, for buildings (other than
private dwellings) of three or more stories in height are found in every
locality throughout the state. Doubtless more frequent instances of dan-
gers of the nature referred to may occur in thickly populated cities than
in the smaller municipalities or the rural districts, but how can it be said
that there is any appreciable difference between the hazards incident to
the occupancy of such a building in a city of the first class and those to
be encountered in other portions of the state wherever they are found?”

In Commissioner vs. Rosche, 50 O. S., 103, an act providing for the refunding
of taxes erroneously paid was held to be of general interest to all inhabitants of
the state, and in conflict with section 26, Article IT of the state constitution be-
cause applicable only to Hamilton county.

, In State vs. Bargus, 53 O. S., 94, an act exempting counties from the operation
of the general poor laws on account of “trivial differences” in population, was
held invalid because it was not of uniform operation throughout the state.

Recurring again to the cases sustaining classification, and considering them in
connection with the cases in which classification was condemned, it is pertinent to
inquire just what is meant by “uniform operation,” in an effort to determine
whether any particular law is open to attack on the ground that it is not of uni-
form operation,

A somewhat analogous phrase, “existing in every county throughout the
state,” was defined in Cincinnati vs. Steinkamp, supra, at page 295 as follows:

“‘Existing in every county throughout the state’ means, we suppose,
only in every county where the conditions of the statute exist, for in
order to be general and uniform in operation it is not necessary that the
law should operate upon every person in the state, nor in every locality;
it is sufficient, the authorities coincide, in holding, if it operates upon
every person brought within the relation and circumstances provided
for, and in every locality where the conditions exist. But, upon the
other hand, it seems equally well settled, a law is not of uniform
operation if it exempts a portion of those coming within its terms;
that is, if it confers privileges, or imposes burdens, upon some of a
class answering the description which are mot conferred or imposed
upon all others belonging to the same category. And it would seem
to follow from this that the constitutional requirement of uniform
operatton throughout the state is not answered by showing that the
law is of uniform operation within one city of the state only, how-
ever populous, and even though described as a city of the first grade of
the first class, if it appears that the act does not confer power, corporate
or administrative, and that the conditions undertaken to be legislated
upon are common to other sections of the state generally.”

The language of Mr. Justice Hughes in Mills vs. Wilson, 236 U. S. 373, is
also relevant to the inquiry:

“The legislature is not debarred from classifying according to gen-
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eral considerations and with regard to prevailing conditions; otherwise,
there could be no legislative power to classify. For it is always possible
by analysis to discover inequalities as to some persons or things em-
braced within any specified class. A classification based simply on a
general description of work would almost certainly bring within the class
a host of individual instances exhibiting very wide differences; it is im-
possible to deny to the legislature the authority to take account of these
differences, and to do this according to practical groupings in which, while
certain individual distinctions may still exist, the group selected will, as
a whole, fairly present a class in itself. Frequently such groupings may
be made with respect to the general nature of the business in which the
work is performed; and, where a distinction based on the nature of the
business is not an unreasonable one, considered in its general application,
the classification is not to be condemned.”

In Steele, etc., Co. vs. Miller, 92 O. S,, 115, the court at page 127 said:

“The authorities agree that a statute in general and uniform if it
operates equally upon every person and locality within the circumstances
covered by the act, and when a classification has a reasonable basis it is
not invalid merely because not made with exactness or because in practice
it may result in some inequality.”

It could be contended with much plausibility that conditions in city and village
hotels and restaurants are as a general rule the same, yet there are some consider-
ations that might warrant the general assembly in regulating those in the larger
municipalities only without being subject to the criticism that such legislation is
arbitrary or unreasonable. It is common knowledge that the bulk of travel is to
the large municipalities, and also that the local patronage of hotels and restaurants
is greater in such localities. It is also well known that keepers of hotels and
restaurants in the larger municipalities do not have the same means or oppor-
‘tunity of knowing the character and condition of their guests as do those in
smaller localities. It would seem from these and other considerations that the
general assembly, in providing safeguards for the patrons of hotels and restau-
rants in larger localities (who otherwise might not recive such protection because
of the impracticability if not the impossibility of their keepers discovering and
adequately guarding against certain evils, which, although possibly common to
both localities, are more prevalent in the larger places), would not be subject to
criticism on the ground that in so doing it had acted arbitrarily.

Just where the dividing line between reasonable and arbitrary classification
should be drawn, is not always of easy solution, and it is probable that it was for
that reason that the Supreme Court has laid down the rule that classification in
order to be invalid must be false, arbitrary and evasive. The mere fact, however,
that occasionally there may be found a hotel or restaurant, which, on account
of its peculiar location or local surroundings would not be embraced within the
scope and operation of a general law providing for the inspection and regulation
of hotels and restaurants, would not, in my opinion, sustain an objection that the
act as a whole has created a false, arbitrary and evasive classification in violation
of section 26, Article IT of the state constitution. But, as has already been in-
dicated, questions of the character under consideration are not free from doubt.
Different conclusions might be reached by different minds, and each opinion find
some support in the decisions. The final test in all cases is whether or not the
classification is false, arbitrary and evasive.

Respectfully,
JorNn G. Pricg,
Attorney-General,
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97.
APPROVAL OF LEASE TO FARMERS CO-OPERATIVE COMPANY,
Coruasus, Oxio, March 6, 1919,

Hox. JorN I. MiLLer, Superintendent of Public Works, Columbus, Ohio.
Dear Sik:—I have your letter of March 3, 1919, in which you enclose a lease
in triplicate, for my approval, as follows:

Valuation.
To—The Farmers Co-operative Company lot No. 112 and five
feet off of the south side of lot Nw. 113, city of Defiance, con- :
taining 6,175 square feet more or lessoo—— oo ______ $1,666 67

I have carefully examined this lease, find it correct in form and legal and am
therfore returning the same to you with my approval endorsed thereon,
Respectfully,
Joux G. Prick,
Attorney-General,

98.

ROADS AND HIGHWAYS—APPROVAL OF FINAL RESOLUTIONS FOR
ROAD IMPROVEMENT IN HANCOCK, HOLMES, FULTON AND
COLUMBIANA COUNTIES.

Hon. Cuinton CoweN, State Highway Commissioner, Columbus, Ohio.

Corumsus, Onro, March 7, 1919.

APPROVAL OF BOND ISSUE OF LORAIN CITY SCHOOL DISTRICT IN
SUM OF $20,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, On1o, March 7, 1919.
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100.

APPROVAL OF BOND ISSUE OF PAULDING COUNTY IN THE SUM OF
$75,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, Onio, March 7, 1919,

101,

OHIO AGRICULTURAL EXPERIMENT STATION—EXPENSES OF EM-
PLOYES CANNOT BE PAID FOR ATTENDING MEETING AT BAL-
TIMORE, MD.

The expenses of employes of the Ohio Agricultural Experiment Station in
aitending a meeting of the Association of Economic Entomologists of America held
at Baltimore, Maryland, cannot be paid from the moneys appropriated to the state
under authority of the Acts of Congress approved March 2, 1887 and March 16,
1906, commonly called the Hatch and Adams acts.

Corumsus, Onro, March 8 1919,

How. A. V. DonaHEY, Auditor of State, Columbus, Ohio.

Dear Sir:—Your letter of February 8 1919, requesting my wopinion as to
your authority to honor two vouchers drawn by the Ohio Agricultural Experi-
ment Station for the payment pf traveling expenses of two of its employes in
attending a meeting of the Association of Economic Entomologists of America
held at Baltimore, Maryland, in December, 1918, was duly received.

Your letter reads as follows:

“We are herewith handing you two vouchers drawn by the Ohio
Agricultural Experiment Station for the payment of traveling expenses of
two of its employes in attending a meeting of the Association of Economic
Entomologists of America held in Baltimore, Md., in December, 1918;
said vouchers authorizing payment of said amount from the Adams and
Hatch fund in the state treasury.

These expenses were incurred without the authorization required by

., section 2313-3 of the General Code. Upon presentation of said vouchers
"“‘this’ ‘department requested Hon. W. H. Kramer, bursar of the Ohio
Agricultural Experiment Station, to advise under what authority it was
claimed that said expenses could be incurred, without complying with the
provisions of section 2313-3, foregoing mentioned, and under date of
January 23, 1919, we received a letter from Mr. Kramer which we here-
with enclose showing that the authority claimed is under a joint résolu-
tion. of the general assembly adopted February 10, 1888. It appears that
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the Act of Congress referred to in said letter purported to authorize the
stales “to apply such benefits to experiments at stations so established by
such states.” We are doubtful as to whether the payment of expenses
shown by the enclosed wouchers for the purpose specified could be con-
sidered as pertaining to ‘experiments.’” 3

In a subsequent letter from Mr, W. H, Kramer, bursar, dated February 20,
1919, it is stated that the primary purpose of the meeting was to bring together
entomologists from all the states for conference relative to entomological work, and
that authority to attend the meeting was given by the board of control of the
station.

1. The Ohio Agricultural Experiment Station was established under an act
of the general assembly passed April 17, 1882, entitled “An Act for the estab-
lishment of an agricultural experiment station,” (79 O. L. 113), separate from the
college established in this state under the Act of Congress approved July 2, 1862,
and of the acts supplementary thereto, and by reason thereof the state, upon giv-
ing the assent hereinafter referred to, became entitled to the benefits conferred by
the Act of Congress approved March 2, 1887 (24 U. S. Stat. at Large, 440-442;
sections 8878 et seq. U. S. Comp, Stat. 1918).

The Act of Congress approved March 2, 1887, referred to, was entitled “An
Act to establish agricultural experiment stations in connection with the colleges
established in the several states under the provisions of an act approved July sec-
ond, eighteen hundred and sixty-two, and of the acts supplementary thereto,” and,
among other things, authorized the conducting of researches and investigations
bearing directly on the agricultural industry of the United States, having due re-
gard to the varying, conditions and needs of the respective states.

The act imposed the duty upon each station, annually, to make to the governor
a full and detailed report of its operations, including a statement of its receipts
and disbursements, and to send a copy thereof to the commissioner of agriculture,
the secretary of the treasury and to other stations.

Section 5 of the act authorized the appropriation out of certain public land
funds of thie sum of $15,000 per annum to each state, to be specially provided for
by Congress in its appropriations from year to year for the purpose of paying the
necessary expenses of conducting investigattons and experiments and printing and
distributing the results.

By section 8 of the act, which is the section specially applicable to the Ohio
Agricultural Experiment Station, as will appear from the joint resolution herein-
after referred to, it was provided:

“That in states having * * * agricultural experiment stations
established by law separate from said oolleges, such states shall be author-
ized to apply such benefits to experiments at stations so established by
such states.”

The grants of money authorized by the act having been made subject to the
legislative assent of the several states and territories to the purposes of the grants
(See sec. 9 of the act), the general assembly on February 10, 1888 (85 O. L. 575,
576) adopted the following joint resolution:

JOINT RESOLUTION

Relative to the control and expenditure of funds appropriated by
Congress for agricultural experiment station in Ohio.
Whereas, The Congress of the United States of America has passed
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an act, approved March 2, 1887, to establish agricultural experiment sta-
tions in connectron with the colleges established in the several states under
the provisions of an act approved July 2, 1862, and of the acts supple-
mentary thereto; and,

Whereas, Said act of Congress, approved March 2, 1887, provides that
in states having colleges entitled to the benefits of this act, and having
also agricultural experiment stations established by law, separate from
said colleges, such states shall be authorized to apply such benefits to ex-
periments at stations so established by such states; and

Whereas, The state of Ohio, by an act passed April 17, 1882, and by
acts supplementary thereto, has established an agricultural experiment
station separate from the college established in this state under the pro-
visions of said act of Congress, approved July 2, 1862, and of the acts
supplementary thereto; therefore,

Resolved by the General Assembly of the State of Ohio, That the an-
nual appropriations provided for by said act of Congress, approved March
2, 1887, be and are hereby applied to the use of the Ohio Agricultural
Experiment Station, and shall be controlled and expended by the board of
control of said station.

It will thus be seen that the purposes to which the annual Congressional ap-
propriations authorized by the Act of Congress of March 2, 1887, may be applied
by states having a station established separate from its colleges, are confined by
section 8 of the act “to experiments at stations so established.”

2. After the enactment of the act of March 2, 1887, and the adoption of the
joint resolution by the general assembly of Qhio on February 10, 1888, above re-
ferred to, Congress, by an act approved March 16, 1906 (34 Stat. at Large 63; sec-
tions 8891 et seq. U. S. Compiled Statutes, 1918), authorized and provided for
annual appropriations of $30,000 to each state and territory

“to be applied only to paying the necessary expenses of conducting original
researches or experiments bearing directly on the agricultural industry
of the United States.”

THe act of Mgrch 16, 1906 did not expressly repeal the act of March 2, 1887
on the same subject, but it is probable that it was intended to, and actually does,
supersede the earlier act, and that the congresstonal fund now in the state treasury
was appropriated and paid to the state under authority of the latter act.

The act of March 16, 1906 requires (sec. 2) that the officer appointed by the
governing board to receive the money appropriated, report annually to the secretary
of agriculture a detailed statement of the amount received and of its disburse-
ment, and it expressly provides that the grants of money authorized by the act are
made subject to the legislative assent of the several states to the purpose of the
grants,

Section 3 of the act provides that if any portion of the mroneys received by
any state shall by any action or contingency be diminished, lost or misapplied, no
subsequent appropriation shall be appropriated or paid to such state until it shall
have been replaced. Each station is also required to make annually to the governor
a full and detailed report of its operations, including a statement of receipts and
expenditures, a copy of which report must be sent to each station, to the secretary
of agriculture and to the secretary of the treasury of the United States.

The secretary of agriculture is required by section 4 of the act to ascertain
and certify annually to the secretary of the treasury as to each state, whether it
is complying with the provisions of the act and entitled to receive its share of the
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annual appropriation, etc. If the secretary of agriculture withholds such certificate,
the state’s appropriation is withheld, and unless Congress on the state’s appeal
directs that it be paid, the amount is covered into the treasury.

It is also made the duty of the secretary of agriculture, by section 5 of the
act, to make an annual report to Congress on the receipts, expenditures and work
of the experiment stations, and also as to whether the appropriation of any state
has been withheld, and if so, the reason therefor.

On April 8, 1908, the general assembly (99 O. L. 634) assented to the pur-
pose of the grants of money authorized by the act of March 16, 1906, as required
and provided for by section 2 of the act, by adopting the following joint resolu-
tion:

JOINT RESOLUTION

Assenting to the purpose of Congress for increased appropriations for
agricultural experiment stations and providing for the control and expend-
iture of such appropriations.

Whereas, The Congress of the United States of America has passed
an act, approved March sixteenth, nineteen hundred and six, to provide
for an increased annual appropriation for the agricultural experiment
stations established under the provisions of an act of Congress, approved
March second, eighteen hundred and eighty-seven; therefore,

Be it resolved by the general assembly of the state of Ohio:

That assent is hereby given to the purposes of said act of congress, ap-
proved March sixteenth, nineteen hundred and six, and that the moneys
thereby appropriated to the state of Ohio be expended and controlled by
the board of control of the Ohio Agricultural Experiment Station, in
conformity with the regulations prescribed by said act of Congress.”

3. It will thus be seen that the annual appropriations made to Ohio under the
acts of March 2, 1887 and March 16, 1906, were made by Congress and accepted
by the state to be applied to the purposes authorized by the grants, namely, under
the first act “to experiments at stations,” and under the latter act to paying neces-
sary expenses of “conducting original researches or experiments.” The conference
of entomologists at Baltimore, Maryland, relative to entomological work, does not
come within either class,

Money received by the state under hoth acts are trust funds, and their appli-
cation to purposes wother than those therein expressly authorized would be a mis-
application and a breach of trust, which, under the act of March 16, 1906, would
subject the state to the loss of future appropriations. The state was expressly re-
quired by congress to give its assent to the purposes for which the grants of mroney
were made, as a condition precedent to its rights to receive the same, and, having
done so, it has thereby entered into a solemn compact with Congress to apply
the fund in the manner authorized by the acts of Congress, and to no others.

4. 1 have also received a letter under date of February 18, 1919, from Mr.
Charles E. Thorne, director of the experiment station, in which he refers to sec-
tion 1171-3 G. C. as authorizing the board of control to apply the congressional
appropriations ta the general or special use of the station, etc. It is obvious that
this statute can not have the effect of warranting the board of control in using
the congressional appropriations for purposes unauthorized by the acts hereinbefore
referred to, because, as has already been stated, Congress has specified the pur-
poses to which the funds must be applied, and the state was required to and did
assent thereto as a condition precedent to its right to receive the money.

It is also pertinent to remark that by the express provision of the section re-
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lied upon by Mr. Thorne (sec. 1171-3), grants and donations of money to the
station can only be used and applied “as directed by the donor.” The donor in
this case is Congress, and not Ohio or the board of control. Congress, being a
voluntary donor, can make its appropriation {o the states on such terms and con-
ditions it may see fit to impose, and having specified the purposes to which agri-
cultural experiment station funds appropriated by it can be applied, and having
required and received the assent of the state thereto, it is not within the power of
the state to authorize the board of control to apply the fund to any other purpose.

Mr. Thorne also contends that the secretary of agriculture has authority over
the disbursement of the fund, and that so long as that officer is satisfied, the state
must be. But, for reasons already pointed out, such contention can not be sus-
tained. The secretary of agriculture may inquire into the purposes for which
the fund is being applied by the state, but he has no authority, to authorize its
misapplication.

5. Section 2313-3 G, C, referred to in your letter, relates exclusively to ex-
penditures from the state emergency fund and therefore has no application to the
appropriations made by Congress for the benefit of agricultural experiment
stations.

Yor the reasons above stated, I am of the opinion that the two vouchers re-
ferred to in your letter of February 8, 1919, covering the traveling expenses of
two employes of the Ohio Agricultural Experiment Statron, in attending a meeting
of the Association of Economic Entomologists held at Baltimore, Maryland, in
December, 1918, can not be paid from the funds appropriated by Congress for
the benefit of the experiment station.

Respectfully,
Jor~n G. Pricg,
Attorney-General.

102.

MUNICIPAL CORPORATIONS—AUTHORIZED TO PROVIDE LICENSES
FOR USE OF STREETS BY VEHICLES KEPT FOR HIRE AND BUS-
INESS PURPOSES—FEE COMMENSURATE TO BURDEN.

Municipal corporations are empowered by virtue of section 3632 G. C. to pro-
vide for a license for the use of streets by wvehicles kept for hire and business
purposes and to impose a reasonable license fee commensurate to the burden dim-
posed by such use of the streets.

Corumeus, OnI0, March 8, 1919,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—I have yours of February 5, 1919, requesting my opinion as
follows:

“We are respectfully calling your attention to section 3632 wof the
General Code and are citing decision in the case of Crane vs. Middletown,
4 Ohio Appellate Reports, page 130.

Question: Can a municipality license automobiles which are used ‘for
hire and business purposes?”

Section 3632 G. C,, to which you refer, is a part of the general grant of pow-
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ers of municipalities and is to be read in connection with section 3616 G. C. which
provides:

“AH municipal corporations shall have the general powers mentioned
in this chapter, and council may provide by ordinance wr resolution for the
exercise and enforcement of them.”

Section 3632 G. C. provides:

“To regulate the use of carts, drays, wagons, hackney coaches, omni-
buses, automobiles, and every description of carriages kept for hire or
livery stable purposes; to license and regulate the use of the streets by
persons who use vehicles, or solicit or transact husiness thereon; to pre-
vent and punish fast driving or riding of animals, or fast driving or pro-
pelling of vehicles through the public highways; to regulate the transpor-
tation of articles through such highways and to prevent injury to such
highways from overloaded vehicles, and to regulate the speed of inter-
urban, traction and street railway cars within the corporation.”

In Crane et al. vs.City of Middletown et al., 4 O. App. Rep., 130, also referred
to in your inquiry, the syllabus is as follows:

“No power has been delegated to municipalities by the general as-
sembly which authorizes the enactment of an ordinance requiring the
owner of an automobile to pay a license fee to the city, in addition to the
license paid to the state as fixed by statute, as a condition precedent to
his use of a car on the streets for pleasure riding, and an ordinance im-
posing such a license fee is invalid.”

The case involved the validity of an ordinance of the city of Middletown to
license and regulate the use of the streets by persons who used vehicles thereon.

The city claimed the power to require such a licensc and the fee prescribed
by the ordinance under authority of section 3632 G. C, above quoted. The court
observed that the strongest objection to the validity of the ordinance was that
it failed to impose any regulations whatever in regard to the use of the streets
except the provision that as a prerequisite to their use the license fee must be paid,
and at page 134 of the opinion the court said:

“It is clear on its face that the ordinance was passed purely as a
revenue measure. Its purpose evidently was to levy a special tax on
those who use the streets of the city. Such a tax, under whatever name
it may be called, can not be upheld, because it expressly violates section 2,
Article XII of the constitution.’

The court referred with approval to the case of Pegg vs. City of Columbus, 80
0. S, 367, where the holding was that such a license could not be imposed by a
municipal corporation upon non-residents of the city who used vehicles on its
streets for the purpose of pleasure or their own private business and mot for hire.

The court also referred with approval to the holding in Frisbie vs. City of
Columbus, 80 O. S., 686, where an ordinance of the city of Columbus providing a
license fee for the privilege of using vehicles upon the streets was held to be in-
operative because in conflict with sections 6290 to 6310 of the General Code which
had withdrawn certain powers of municipal corporations in reference to regula-
tions affecting motor vehicles,
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The court said, however, at page 133, that while municipal corporations did not
have general power to impose regulations on the use of motor vehicles upon the
streets yet

“this clearly would not be the case in regard to a proper municipal or-
dinance under section 3632, General Code, requiring a license for the use
of automobiles kept for hire or livery purposes.”

The ordinance in the Middletown case was one of general application and the
court said

“for the reasons given this ordinance of the city of Middletown must be
held to be illegal and invalid.”

In the case of Pegg et al. vs. City of Columbus, supra, the court considered
the validity of an ordinance of the city of Columbus which required payment of
a fee and the procuring of a license for the operation of vehicles upon the streets.
in its application to farmers and gardeners driving upon the streets of the city
for the purpose of marketing their own products, and in the syllabus the court
said that an ordinance

“which provides, ‘that no vehicle shall be used upon the streets of the
city of Columbus, Ohio, unless a license to use such vehicle upon said
streets has been obtained in accordance with the provisions of this or-
dinance by the owner, user or person having control of said vehicles’—is
unreasonable as to owners, users or controllers of such vehicles who are
non-residents of said city, and who bring the same onto its streets for
purposes of pleasure, or on their own private business, but not for hire,
and the ordinance as to such persons is invalid and cannot be enforced.”

This conclusion was reached by a consideration of the fact that the license fees
provided would yield returns largely in excess of the expense incident to the
regulations involved, which excess was to be applied, under the ordinance, to the
repair of streets. After pointing out that the residents of the city owning vehi-
cles have the free use of the country roads and that certain users of vehicles in
the city impose much greater burdens upon the streets than those imposed by the
non-residents who only occasionally use the streets, the court said:

“The wordinance therefore lacks the spirit of reciprocity and imposes
a burden upon the farmer, in addition to the one he must bear alone.”,

also

“While it may be within the law for a municipal corporation to re-
quire its resident citizens to pay a license fee for their use of the streets,
(but we do not so decide), we are not ready to hold that it can bar from
its streets non-residents and that it may fine one who has the temerity to
disregard the exaction of the fee.”

It will thus be observed that neither the Middletown case, 4 O. App. Rep., 130,
to which you call attention, nor the authorities therein reviewed and followed, are
determinative of the question of power to license vehicles used for hire, involved
in your inquiry

Regulations of the character under consideration involve the exercise of the
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police power which extends to the protection of the lives, limbs, health, comfort
and quiet of all persons, and the protection of all property within the state.
It is said in Marmet vs. State, 45 O. S., 63:

“According to the maxim, sic wtere tuo ut alienum noa leedas, which
is of universal application, it must, of course, be within the range of
legislative action to define the mode and manner in which every one may so
use his own as not to injure others.”

An early authority upon the power to license vehicles used for hire, and
which has frequently been quoted in later decisions, is City of Cincinnati vs.
Bryson, 15 Ohio, 625, wherein the first paragraph of the syllabus is as follows:

“The city council of Cincinnati has power to license and regulate
draymen; and may require a reasonable sum, by way of excise, on the
special employment.”

In the opinion the court approved the early case of Boston vs. Schaffer, 9
Pick. 419, as follows:

“The court in tHat case held, that it was proper that towns, when
put to expense by the exercise of particular employments, should be com-
pensated. So in this case, the employment of drays, hacks, omnibuses,
and other heavy vehicles, upon their pavements, cause no inconsiderable
amount of expenditure to the city in the way of repairing the streets
and alleys. It is manifest to every one, that, in a large city, vehicles of
this description cause great destruction to the public ways—far greater
than the usual ordinary travel of citizens otherwise employed. There is
therefore no injustice in exacting a reasonable portion of the expenses
which such special occupation cause to the community; and those who
enjoy the special privilege, can refuse to bear a reasonable portion of
the burden but with an iil grace.”

In upholding the wrdinance under consideration the court said:

“The employment gives the drayman or hackman spcciallprivileges,
which he enjoys to the prejudice of the city, in the injury necessarily
done to her streets and pavements, to an amount far greater than any
benefit to be derived from the price of the license, excluding the neces-
sary burden of supervision.”

The case of Marmet vs. State, 45 O. S. 63, is perhaps the leading case in Ohio
upon the question which you have presented. The second branch of the syllabus
is as follows:

“The provisions of sections 1, 2, 22, 26 and 35 of the act of April 16,
1883 (80 Ohio L. 129), and section 29 as amended March 25, 1884 (81
Ohio L. 78), which require that in cities of the first grade of the first
class each proprietor or lessee of a theater, etc., and all keepers or owners
of livery, sale or boarding stables, every dealer in second-hand articles
and keepers of junk shops, and the owners of all vehicles used upon the
streets of the city, shall pay license as therein provided; that no person
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shall engage in any such business until a license therefor shall have been
obtained, and that any person who shall violate any of the provisions of
the act shall be punished by fine, are not in conflict with the constitution.
Cincinnati vs. Buckingham, 10 Ohio, 257; Cincinnati vs. Bryson, 15 Ohio,
625; and Baker vs. Cincinnati, 11 Ohio St, 534, approved and followed.”

This court quoted with approval from the case of City of Cincinnati vs.
Bryson, supra, and in upholding the ordinance imposing a license fee and certain
other regulations for the use of certain vehicles upon the streets, in the course
of its opinion said:

“Nor is the exercise of power as to vehicles generally an unreasonable
exercise of it. The ownership of the streets is in the city, and the duty
is imposed to keep them open, in repair and free from nuisance. This
involves, in many ways, the expenditure of large amounts of money. It
calls for constant vigilance as to all the streets, and for extensive pave-
ments upon the more important ones. These, ordinarily, are laid at the
expense of the owners of the abutting property. If neglected they soon
wear out, and then, in most cases, another burden is imposed on the
same property for repaving. It matters not that a particular property
owner has not kept a vehicle, and has mot had direct agency in the de-
struction of the street. If enough pressure is brought to procure the
city’s order for a new pavement, he must, nolens volens, pay the assess-
ment, and meantime pay the general tax upon his property for the making
of repairs to such of the streets as the authorities see fit to repair. Ex-
pense of early renewal of the pavement is to be avoided only by careful
and constant repairs, made necessary by constant use on the part of
those who run vehicles upon the street, and the better the pavement and
the more carefully it is kept in repair, the more useful and convenient it
becomes for those who use it. They thus receive a special, direct benefit
by the original outlay and by the repairs from time to time, and by such
use impose burdens upon the property owners and the public at large.
* * * Why should not these favored ones pay a small sum toward
making good that which they wear out? * * * Then, too, there is
force in the point made by counsel that special police regulation is needed
upon the streets of large cities to prevent accidents, to protect pedes-
trians at crossings, to prevent fast and reckless driving, and to prevent
blockades.”

And by way of conclusion the court said:

“We think it may safely be affirmed, upon both principle and author-
ity, that power to regulate by license, and to compel payment of a reason-
“able fee, may be maintained where a special benefit is conferred at the
expense of the general public, or the business imposes a special burden
on the public, or where the business is injurious to, or involves danger to
the public.”

« In Tea Co. vs. Tippecanoe, 85 O. S. 120, Shauck, J. in considering a kindred
question approved the holding in Marmet vs. State, supra,in the following language:

“It is not necessary to enlarge upon the subject since the first proposi-
tion of the syllabus in Marmet vs. The State, 45 O. S, 63, is an author-
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itative and exclusive definition of the subjects upon which a license fee
may be imposed.”

The case of Marmet vs. State has received further approval in the case of
Graves vs. Janes, 2 Ohio App. 383, where the court said:

“The constitutionality of laws enacted for the purpose indicated was
challenged and the power of the legislature to enact such laws was sus-
tained in the leading case of Marmet vs State, 45 O. S., 63.”

As indicative of the modern trend of judicial decisions on the subject, the
following is quoted from the case last above cited:

“In recent years new problems of road building and repair have
arisen by the prevalent use of motor vehicles and this problem has been
increased by the skill of the inventor and the manufacturer in building
practical cars of high power and speed. The city is, therfore, con-
fronted with the necessity or expediency of building better roads for the
accommodation of this new method of travel, of providing for the in-
creased expense of repairs upon highways by reason of this new use, to
preserve the highways in repair for all kinds of travel and of establishing
proper police regulation.”

At page 389 the court further said:

“Tt is apparent from the entire act that in addition to identification
and registry the privilege of the use of the roads by motor vehicles
and of police regulation thereof is contemplated. The imposition of a
reasonable charge for reimbursement for road maintenance and repair
and for policing the road, in view of the special uses contemplated by
the act, is warranted by the general grant of legislative power, This is
not a property tax but a privilege tax. * * *

The right of the use of the public ways of the state is in a measure
inherent in every citizen, but clearly that right may be regulated to sub-
serve the interests of the public welfare.”

While the act under consideration in the foregoing case was held to be un-
constitutional as being primarily and essentially a general revenue producing meas-
ure, yet the language of the court clearly indicates the recognition of authority
to impose proper regulations in the exercise of the police power.

It will thus be concluded from the foregoing authorities that regulations, in-
cluding a license fee imposed against those using the public ways for hire, when
reasonable, are not objectionable and are not in contravention of the constitution.

Your inquiry pertains particularly to the authority of a municipality to ex-
ercise the power in question and under the authority delegated to municipalities
in section 3632 G. C., hereinabove quwoted, it is apparent that the licensing of
vehicles used for hire and business purposes may be made the subject of proper
municipal action.

In the case of Tea Co. vs. Tippecanoe, 85 O. S., 120 the court, after approving
the doctrine in the case of Marmet vs. State, supra, said:

“Tt is true that the court was there considering a statute to exact the
fee by the direct act of the general assembly, but the point is wholly un-


https://again.st

186 OPINIONS

important since it could not confer upon municipalities a power which it
does not itself possess.”

The fair inference from the foregoing observation of the court as well as the
general principle involved leads to the conclusion that within the scope of the
legislative authority of the municipality, such action by a municipality is valid
for the same reasons as those pointed out in the foregoing cases in support of
similar action by the legislature.

In the case of Fremont vs. Keating, 96 O. S., 468, the court considered the
validity of an ordinance of the city of Fremont which imposed speed regulations
applicable to the streets of the city.

) The regulations with respect to the maximum speed limitations provided were
not in conflict with the provisions of section 12604 G. C. and the power of the
municipality to legislate on the subject, notwithstanding the existence of similar
regulations of the state, was upheld as a valid exercise of the constitutional power-
of the city pursuant to section 3 of Article XVIII. The court said with respect
to the ordinance:

“This section of the ordinance is not in conflict with the provisions of
section 12604, General Code, and was passed by the council in the ex-
ercise of its constitutional authority, and is therefore a valid and sub-
sisting ordinance of the city of Fremont, Ohio.

This statute (12604 G. C.) is a police regulation, and, under the sec-
tion of the constitution above referred to, the municipality has the right
to adopt and enforce within its limits police regulations in regard to the
same subject-matter, not in conflict with this statute.”.

In this case section 6307 G. C., purporting to withdraw from municipalities the
power to regulate the speed of motor vehicles, was held to be unconstitutional
and void.

The foregoing decision is authority for the proposition that cities, either
charter or non-charter, may enact local police regulations of the character in-
volved in your inquiry, providing the same are not in conflict with general laws
of the same character. .

Answering your question specifically I therefore advise that municipalities
may license automobiles which are used for hire and business purposes by rea-
sonable and appropriate provisions therefor.

Respectfully,
- Joux G. Price,
Attorney-General,
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SCHOOLS—TEACHER ALLOWED TO TEACH WITHOUT CERTIFICATE
—WIHO LIABLE.

Where e teacher is allowed io teach without the certificate demanded by
statute, with and under full kunowledge of the board of education, as well as the
clerk of the board, the meinbers of the board of education participating in such
illegal act, the clerk of such board and the person recciving misappropriated funds
under such illegal employment, are liable for any compensation paid from school
funds to such person without certificate.

CoLuxers, Onio, March 8, 1919,

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEX :—Acknowledgment is made of your request for an opinion on
the following statement of facts:

“If in a certain school district of the state of Ohio, with and under
full knowledge of the board of education as well as the clerk of the
board, a teacher is allowed to teach without the certificate demanded by
statutes:

QUESTION: Is the board of education or clerk, or both, financially
liable for compensation paid such teacher?”

Attention is invited to section 7830 G. C., which reads:

“No person shall be employed or enter upon the performance of his
duties as a teacher in any elementary school supported wholly or in part
by the state in any village, or rural school district who has not obtained
from a board of school examiners having legal jurisdiction a certificate of
good moral character; that he or she is qualified to teach orthography,
reading, writing, arithmetic, English grammar and composition, geography,_
history of the United States, physiology, including narcotics, ‘literature
and elementary agriculture, and that he or she possess an adequate knowl-
edze of the theory and practice of teaching.”

From the language of this section it will be noted that no person shall either
be employed or enter upon the performance of the duties of a teacher in the
public schools without first having obtained a certificate covering such qualifica-
tions. So under such statute both the employer and the person performing the
work of teaching are at fault, for the language says—no person “shall enter upon
the performance” until proper certificate has been obtained, and where a person
has entered on such duties of teaching, and a board of education has employed
and compensated such person, the entire transaction is contrary to section 7830
G. C, above quoted.

Your statement of facts says that in this particular case the person is allowed to
tefch without a certificate, such teaching being done “with and under {full
knowledge of the board of education as well as the clerk of the board” and that
compensation has been paid such person in question as a teacher, though no
certificate has been filed as demanded in the statutes to make such employment
valid.

The law has wisely provided that certificates are necessary to teach school
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in order to establish competency to do that particular thing, and since section
7826 G. C. provides for the issuing of temporary certificates by county boards of
school examiners, to be valid till opportunity comes for regular examination, there
is little excuse for a competent person of good moral character to lack the cer-
tificate necessary to valid school employment, even in emergency.

Attention is invited to section 4752 G. C., which provides as follows:

“A majority of the members of a board of education shall constitute
a quorum for the transaction of business. Upon a motion to adopt a
resolution authorizing the purchase or sale of real or personal property or
to employ a superintendent or teacher, janitor or other employe or to
elect or appoint an officer or to pay any debt or claim or to adopt any
text book, the clerk of the board shall publicly call the roll of the mem-
bers composing the board and enter on the records the names of those
voting ‘aye’ and the names of those voting ‘no’. If a majority of all of
the members of the board vote aye, the president shall declare the motion
carried. Upon any motion or resolution, a member of the board may de-
mand the yeas and nays, and thereupon the clerk shall call the roll and
record the names of those voting ‘aye’ and those voting ‘no’. Each board
may provide for the payment of superintendents, teachers and other
employes by payroll, if it deems advisable, but in all cases such roll call
and record shall be complied with; provided, the board of education of
township school districts may provide for the payment of teachers monthly
if deemed advisable upon the presentation, to the clerk, of a certificate
from the director of the sub district in which the teacher is employed,
stating that the services have been rendered and that the salary is due;
the adoption of a resolution authorizing the clerk to issue warrants for
the payment of the teacher’s salary on presentation of such certificates
shall be held as compliance with the above requirements, provided, how-
ever, that whenever a board of education of a city school district by a
majority vote of its members has adopted an annual appropriation reso-
lution, as hereinafter provided, then such board may, by general resolution,
dispense with the adoption of resolutions authorizing the purchase or
sale of property, except real estate, the employment, appointment or con-
firmation of appointment of janitors, truant officers, superintendents of
buildings or other employes, except teachers, the payment of debts or
claims, the salaries of superintendents, teachers or other employes, if
provision therefor is made in such annual appropriation resolution, or
approving warrants for the payment of any claim from the school fund,
if the expenditures for which such warrant is issued is provided for in
such annual appropriation resolution.”

The above section is quoted to show the manner and method of properly em-
ploying teachers legally and the parts in such transaction performed by both the
board and the clerk, and clearly provides that the board shall do the employing
and may provide for the payment of employes by payroll or a resolution author-
izing the clerk to issue warrants for the payment of teacher’s salaries. It is
apparent, then, that only the board can employ teachers and the clerk, as such
officer, has no authority to do so and the board makes the provision for teachers’
salaries and the manner in which the clerk shall pay such teachers from the
funds so provided by the board, but every payment by the clerk shall be by
authorization of the board itself. It might be said the clerk merely performed
a ministerial act for the board when he paid out the funds of the board, but the
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clerk is more than a ministerial officer in the paying of teachers because of sec-
tion 7786 G. C., which reads:

“No clerk of a board shall draw an order on the treasurer for the
payment of a teacher for services until the teacher files with him such
reports as are required by the superintendent of public instruction and the
board of education, a legal certificate of qualification, or a true copy
thereof, covering the entire time of the service, and a statement of the
branches taught. But orders may be drawn for the payment of special
teachers of drawing, painting, penmanship, music, gymnastics, or a for-
eign language, on presentation of a certificate to the clerk, signed by a
majority of the examiners, and the filing with him of a true copy
thereof, covering the time for which the special teacher has been em-
ployed, and the specialty taught.”

Under this section the clerk is not permitted to draw any warrant for the
payment of a teacher for services until a legal certificate of qualification is filed
with him by the teacher, and such reports as are required.

In an opinion of the Attorney-General, 1913, Vol. II, page 1097, holding that
the positions of teacher and clerk of a board of education were incompatible be-
cause as clerk such teacher would pass upon his own reports, the Attorney-Gen-
eral said:

“The clerk is the sole judge of the performance of such duty,”

referring to the filing of monthly reports by teachers.

Thus the clerk has first knowledge whether the required certificate is on file
with him, as required by law; he knows the law on this subject; he has com-
pelled other teachers on his payroll to file proper certificate; it is for him to ad-
vise the board who has certificates and who has not, the same being filed with
the clerk. The board of education members know this law and that it is man-
datory. Section 7786 G. C. clearly says that no clerk shall draw an order for
payment ‘of a teacher unless such certificate is on file with him, and the law con-
templates that the clerk shall not draw such order cven though directed by the
board; so if he draws such order, knowing that the person in whose favor the
order is drawn has no certificate on file, he violates section 7786 G. C. and be-
comes a party to the transaction, and if the person has never had a certificate,
the case is more flagrant than where a certificate had expired.

Attention is invited to section 7690 G. C,, which says:

“Each board of education shall have the management and control of

all the public schools of whatever name or character in the district.

* * * TFach board shall fix the salaries of all teachers. * * *”

Thus whatever salary or compensation paid the person in question acting as a
teacher, must have been fixed by the board, as you say that both the board and
the clerk have “full knowledge” of her being so engaged as a tcacher. You
further say that both the board and the clerk have “full knowledge” that the
person in question has no certificate and that said person is allowed to teach and
was being compensated therefor in the same manner as though a certificate was
properly filed. Such being the case, it would indicate that both had a joint knowl-
edge of such dereliction and misfeasance and one is knowingly permitting the
other to violate statutes which both know in their official capacity to exist. The
board members are the employers and the clerk is the sole judge as to whether
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the duties demanded in section 7786 G. C, on the part of the teacher, have been
complied with before warrant will issue. Neither of the parties seem to have
cared to take cognizance of the law which permits granting of temporary cer-
tificates, though having knowledge of it. The clerk pays the teacher, knowing
there is no certificate on file with him. An employment under these circumstances
is a nullity and violation of the law, is not a full official act of the board of
education in such official capacity, but is the voluntary act of those in charge of
school management and funds.

The liability of members of a board of education for misappropriation of
funds has been treated in an opinion of the Attorney-General, 1911-1912, page
272, and the second branch of the sylabus is here quoted.

“2. The members of the board of education who voted for the
move, are guilty of a misfeasance and are subject, under the terms of
286 G. C, to civil action by the proper legal officer for a recovery.”

This was a case where a board had paid a newspaper for publishing an an-
nual financial statement, such publication not warranted by law; the third branch
of the syllabus exonerates the clerk as a “ministerial officer” and does not apply
here, for in this case the clerk has violated the additional section 7786 G. C.,
which specifically provides that he must not pay out funds until proper certificate
of competency is filed with him personally.

And so, while you do not ask for the liability of the person who actually
received the misappropriated funds, it is well to consider that angle also, though
the bureau is possibly familiar with the decision of the Ohio Supreme Court, which
affirmed the constitutionality of sections 274, 284 and 286 et seq. G. C. creating
the bureau of inspection and supervision of public offices, defining its powers, and
providing for a short form of pleading. This was the case of The State ex rel
Smith, Pros. Atty, vs. Maharry, which came up on error to the court of appeals
of Muskingum county and was decided March 5, 1918, reported in 97 O. S. at
page 272. The facts in this case were that one Maharry, a contractor, had con-
structed a bridge for the county and had received $18.30 in excess of the amount
due him. For the recovery of this sum the prosecuting attorney of Muskingum
county brought an action before a justice of the peace of the county and in the
later appeal to the Supreme Court the plaintiff suing for a recovery was assisted
by the Attorney-General and special counsel from his office. In this late decision
Judge Wanamaker, speaking for the court, says:

“In the hearing before the court of appeals the court held the statute
to be constitutional, but that it did not contemplate or include actions
against others than public officers; in short, that no action under this
statute (286 G. C.) could be brought against contractors or other private
persons or corporations.”

And it may be said that such was a general view prior to the time of the
decision in 97 O. S. 272, here quoted. Coming to the important feature of the
liability of parties who actually receive the misappropriated funds, the court
further say:

“The statute is a most efficient policeman in safeguarding public
property and public funds. * * *

The more serious question arises as to the scope of the statute. It
clearly applies to public officers. Does it likewise afford a remedy against
the public generally? This is a remedial statute, that is, it furnishes a
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remedy, and remedial statutes are to be liberally construed in order to
effect their manifest purpose.

What is the paramount purpose of these statutes? It is to protect
and safeguard public property and public moneys. Finally we have come
to regard all public property and all public moneys as a public trust.
The public officers in temporary custody of such public trusts are the
trustees for the public, and all persons undertaking to deal with and
participate in such public trust do so at their peril, that is, the rights
of the public, as beneficiaries, are paramount to those of any private
person or corporation.

Courts have unanimously held that any person who knows, or ought
to know, that he is dealing with a trustee of a private trust, deals at
his peril, and is put upon inquiry to ascertain if the action of the trustee
is proper and legal. If this is the doctrine as to private trusts, with
greater force of reason it should be the prevailing doctrine as to public
trusts.

The pertinent part of section 286 is as follows: ‘If the report sets
forth that any public money has been illegaly expended or that any
public money collected has not been accounted for, or that any public
property has been converted or misappropriated, within ninety days after
the receipt of such certified copy of such report the Attorney-General
or such prosecuting attorney * * * shall cause to be instituted, and
each of said officers is hereby authorized and required so to do, civil
actions in the proper court.

It should be noted that the statute covers ‘any public money * #* *
illegally expended * * * or any public property * * * converted
or misappropriated.’ :

When either of these two facts appear, that is (a) illegal expen-
diture of public money or (b) any public property converted or misap-
propriated, then there is warrant and authority in law for bringing the
action under these statutes. ]

But it is claimed that such actions can only be brought when the
‘public money’ has been unlawfully paid to some officer, or when the
‘public property’ has been unlawfully misappropriated by some public
officer.

These statutes do not place any such limitation upon actions brought
under them. They are manifestly in the interest of conserving ‘public
money’ and ‘public property,’ and he who wrongfully takes such ‘public
money’ or ‘public property’ may be, and should be, sued under these
statutes.

Private persons may undertake, and it is common knowledge very
often do undertake, to dissipate or misappropriate public money and public
property, and these statutes impose upon officers of the law the duty to
bring suits to recover the same. But how can such actions be made
effective unless suit is brought against the person or persons who wrong-
fully hold the ‘public property’ or who have wrongfully taken the ‘public
money ¥’

Manifestly the wrongful acts contemplated by this statute, that is, the
wrongful taking of public money or public property, if limited only to
public officers, would emasculate and destroy 95 per cent of the virtue of
the statute.

This court does not feel warranted in giving the statute such a nar-
row and technical construction as would paralyze this important safe-
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guard to the protection of the public trust in more than nine-tenths of
the cases arising thereunder.

* % % Public authorities have their option as to which sections
they will utilize in protecting public money and public property.”

The above quotation at length is here given as showing the view of the
Supreme Court on cases of this kind, and such view is now Ohio law as regards a
recovery against the person who actually received the misappropriated funds. But
it may be said that the cases are not parallel in that the contractor seemingly
rendered no service for the funds received, while here the teacher did render
service; service that was satisfactory at least to her employers, the school author-
ities; and possibly to the patrons of the school and so only the court can say
as to what the measure of damages in such a case might be. On the other hand
however, is the presumption of the law that a person without a certificate to
teach is incompetent to do so, for the certificate is the legal measure of com-
petency. The certificate is a license to teach granted on ability shown; until
the person can show a certificate, either temporary or otherwise, that person can-
not be considered a teacher in the eye of the law, any more than a person studying
medicine can be called a doctor before he has complied with the requirements
of his profession; or a law student can appear in the Supreme Court without an
admission to the bar, showing competency. The law demands a teacher’s cer-
tificate before pay, yes, even before entry on service that might bring pay, for sec-
tion 7830 G. C. says:

“No person shall * * * enter upon the performance of his duties
as a teacher * * * who has not obtained from a board of examiners
having legal jurisdiction, a certificate * * * that he or she possesses
an adequate knowledge of the theory and practice of teaching.”

Here the person entered “upon the performance” in direct violation of section
7830 G. C. and must have had knowledge of the existence of the same; again, it
is a rule of law that persons dealing with public officials are charged with having
knowledge of the powers of such officials; all concerned still had the avenue of the
temporary certificate provided for in section 7826 G. C. for emergency purposes,
but seemingly failed to take advantage of such curative regulation.

It is therefore the opinion of the Attorney-General that where a teacher is
allowed to teach without the certificate demanded by statute, with and under full
knowledge of the board of education as well as the clerk of the board, both the
members of the board of education participating in such illegal act and the clerk
of such board are liable for any compensation paid from school funds to such
person without certificate; and the person receiving funds misappropriated can be
sued under section 286 G. C.; that all three of the parties concerned in the illegal
act have violated separate sections of the statutes.

Respectfully,
Joux G. Pricg,
Attorney-General.
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104.

SCHOOLS—DISTRICT SUPERINTENDENT—DUTIES—SALARY PAY-
ABLE IN TWELVE INSTALLMENTS.

A district school superintendent is appointed for the school year and his
duties run throughout such school year; salary should be paid in twelve install-
ments rather than nine.

Corvmpurs, OHio, March 8, 1919.

Hox. Carvix D. SeitLEr, Prosecuting Attorney, Tiffin, Ohio.
Dear Sir:—Acknowledgment is made of your letter of February 4, 1919, re-
questing the opinion of the Attorney-General on the following statement of facts:

“The question has arisen as to whether the district superintendent
mentioned in section 7706 of the General Code can draw his pay in nine
equal installments annually instead of twelve equal installments. The dis-
trict superintendent contends that he should be permitted to draw his pay
in nine equal installments annually because his work is completed within
the nine months.

I have rendered an opinion to the effect that the services of the said
superintendent shall be paid for dependent on the time, and not on the
amount of the services rendered; and inasmuch as said superintendent is
employed in this county for a year at a time, I have advised that his pay
shall be made in twelve equal installments instead of nine.”

In a later letter dated February 24, 1919, you say that the employing resolution
“simply stated that the superintendent was to be hired for a period of two years
at a fixed salary per annum. * * * you are to assume that the compensation is
based upon an annual wage hire.”

Attention is invited to section 7706 G. C., covering the duties of a district
superintendent, which says:

“¥ % % He shall report to the county superintendent annually, and
oftener if required as to all maiters under his supervision. He shall be the
chief executive officer of all boards of education within his district and
shall attend any and all meetings. He may take part in their deliberations,
but shall not vote. Such time as is not spent in actual supervision shall
be used for organization and administrative purposes and in the instruc-
tion of teachers. At the request of the county board of education he shall
teach in teachers’ training courses which may be organized in the county
school district.”

Section 7706-3 G. C. says:

“The county superintendent shall hold monthly mecetings with the dis-
trict superintendents and advise them on matters of school efficiency. * *”

Section 4741 G. C. says:

“The first election of any district superintendent shall be for e term
not longer than one year, thereafter he may be re-elected in the same
district for a period not to exceed thrce years. Whenever for any cause

7—Vol. I—A. G.
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in any district a superintendent has not been apointed by September first,
the county board of education shall appoint such superintendent for a
term of one year.”

Section 4743 G. C. says:

“The compensation of the district superintendent shall be fixed at the
same time that the appointment is made and by the same authority which
appoints him; * * * The salary of any district superintendent shall
in no case be less than one thousand dollars per annum. * * *”

Section 7689 G. C. says:
“The school year shall begin on the first day of September of each

vear, and close on the thirty-first day of August of the succeeding year.
ok A9

From the analysis of the above quoted sections, it is apparent that the district
superintendent is elected for the school year which ends with the thirty-first day
of August of each calendar year and his compensation would not be all due until
the end of his term for which elected, that is to say, the end of August of each
vear. It must be remembered that a portion of the annual salary of district
superintendents is paid by the state, and a board of education is but a trustee for
that portion furnished by the state; so in reality, if they feel that the salary had
been fully earned at the end of nine months and paid the same out in full with
three months of the school year yet to run, they would be paying out state funds,
aside from their own, in advance of the rendering of service.

But a closer examination of the sections above quoted clearly shows that the
district superintendent, as well as the county superintendent, is elected for the
year, for he shall be paid so much “per annum,” in the language of section 4743
G. C. His duties in his jurisdiction are largely the same as the city or village
superintendent in the latter's territory, and no one can well say that a school
superintendent has no duties to perform in the period from the last day of school
to the thirty-first day of August. And it is idle to say that it is good policy to
advance the pay of a public servant before the duties and work are completed, but
such would be the case of an annual employe who received an annual pay in nine
installments ending three months hefore the close of the year for which appointed,
especially if duties are to be performed in those three months.

Under section 7706 G. C. he is to report to the county superintendent as often
“as required,” and reports might be wanted during the three months in question.
If the district superintendent had received his full pay and it was the expiration of
his contract, his whereabouts might not be known and he would not be in readi-
ness for any reports. In the absence of additional compensation he might fail to
do any of the things expected of him, in that three months, having been paid in full
at the end of nine months.

He is further required to attend “any and all meetings” of boards of education
in his district, for he ‘“shall be the chief executive officer of all boards of educa-
tion in his district” and no one can say that there might not be one or more board
meetings in his district in those three months.

The section further provides that the time not spent in “actual supervision”—
that is, the session of school—shall be used for “organization and administrative
purposes,” it being the intent of the law that some steps on organization be taken
before the opening of school in .September, where the same is possible. |

- The section further says: “* * * he shall teach in teachers’ training
courses which may be organized in the county school district.”
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Thus it is contemplated that he must be in readiness to do this particular
thing and this might occur, and does occur, frequently in the period prior to
August thirty-first,

Again, the purpose of section 77C6-3 G. C. would be defeated if the district
superintendent was considered as entirely through with his work at the end of nine
months, for the section says: “The county superintendent shall hold wmonthly
meetings with the district supcrintendents and advise them * * *” Nothing
herein indicates that the county superintendent can not hold such meetings in
June, July or August; and if such meetings are called at the times indicated, it is
the duty of the district superintendents to attend.

As to the question of compensation of district superintendents, section 4743
G. C. says that the same “shall be fixed * = * by the same authority which
appoints him.” That is to say, the boards of education doing the employing, and
the fixing of compensation usually carries with it the times when such compensa-
tion is due, and it is not due until service is rendered, and it is for the board to
cay when services are rendered, for section 7690 G. C. gives boards of education
the management and control of public schools and the power “to fix salaries.”

The district superintendent is more than a teacher, for while a teacher might
have his work completed with the last month of school and is free to go, the
same is not true of the district superintendent, for he must take up the threads
of detail which are left undone, such as certifying the names of those eligible to
high schools, and this can not be done until the term of active school work is
ended. Aside from mere supervision during the school session, it must be held
that his position was created for the purpose, in part, of having the organization
ready for the reopening after September first, and the law did not contemplate a
period of three months in which there would be no superintendency, and the
“school year” is what is in mind in the employment of a school superintendent
and the school year ends on August thirty-first of each calendar year.

From the sections quoted. it seems the clear intent of the law, and the opinion
of the Attorney-General is, that a district supecrintendent is an annual employe,
appointed for the school year, ending August thirty-first, and his whole compensa-
tion is not earned until that time and hence is not due, and if such annual com-
pensation was paid in monthly installments, there would be twelve payments.

Respectfully,
Joun G. Prick,
Attorney-General.

105.

SCHOOLS—TRANSFERRED SCHOOL PROPERTY—BECOMES VESTED
IN BOARD OF EDUCATION TO WHICH TERRITORY TRANS-
FERRED.

Legal title to school property located in territory transferred by a county
board of education to an adjoining evempted village school district or city school
district, or to another county school district, becomes vested in the board of educa-
tion of the school district to which such territory is transferred.

Coruasurs, Onio, March 8, 1919.

Hox. Jou~ P. PHiLLIpS, JR., Prosccuting Attorncy, Chillicothe, Ohio.
DEearR Sir:—Acknowledgment is made of your request for an opinion on the
following statement of facts given by you:
“Under authority and by virtue of section 4696 of the General Code
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of Ohio, a county board of education transferred a part of a school dis-
trict of the county school district to an adjoining exempted village school
district situate in an adjoining county. All proceedings have been |,
regular and the transfer is now in effect.

Does the legal title to the real estate of the board of education in
the district, so transferred, remain in the board of education of the
former district or pass to the board of education of the new district?”

It is noted that you say all proceedings in the transfer in question have been
regular and made under section 4696 G. C., the section which governs the transfer
of territory from one county school district to another county school district or
to an exempted village school district. On your statement of facts it is apparent
that the village school district to which the territory was transferred is both an
exempted village district and is situate in another county. The question is, when
does legal title to such territory or property pass, if it passes at all?

The legal title te school property in such territory for school purposes passes
at the time that the transfer is regularly made under section 4696 G. C., and show-
ing the intent of the legislature in the matter of legal title to school property trans-
ferred, the following language occurs in section 4692 G. C.:

“¥ % * The legal title to the property of the board of education
shall become vested in the board of education of the school district to
which such territory is transferred * * *7”

It is true that the above section referring to transfers in same county does
not refer to a transfer such as you have in mind, but section 4692 G. C. and sec-
tion 4696 G. C. were enacted at the same time and such necessary language may
have been omitted in section 4696 G. C. because the prior section shows the intent
as regards legal title to transferred school property.

Bearing directly upon section 4696 G. C,, as regards the legal title to school
property situate in territory transferred, a former Attoney-General has said in
opinion found in Vol. IT of Annual Report of the Attorney-General for 1912,
page 1282:

“Under section 4696 G. C. the funds and indebtedness of the township
school district should be equitably apportioned between the township and
village district as thercin provided.

The statutes do not provide specifically for the disposition of the
school building situated in the willuge but the decisions endorse the
reasonability of permitting the newly created district to take title to
school property within its limits and which was designed for its use, and
such is to be deemed the policy of the law.”

It is therefore the opinion of the Attorney-General that legal title to school
property located in territory transferred hy a county board of education to an
adjoining exempted village school district, or a city school district, or to another
county school district, becomes vested at the time of transfer properly made
under section 4696 G. C. and when a map is filed with the auditors in the counties
affected by such transfer.

Respectfully,
Jorx G. Prick,
Attorney-General.
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106.

ROADS AND HIGHWAYS—TOWNXNSHIP TRUSTEES PROCEED WITH
ROAD IMPROVEMENT UNDER SECTIONS 3298-1 TO 3298-15n G. C.—
WHEN WHOLE COST OF IMPROVEMENT CAN BE PAID OUT OF
ROAD LEVIES—ORDER REQUIRES UNANIMOUS VOTE.

If township trustees, acting by virtue of sections 3298-1 to 3298-15n G. C.
(1070. L. 73), begin proceedings for road improvement by unanimous vote in the
absence of the filing of a petition as provided in section 3298-5, such trustees have
cuthority, under section 3298-15, to order that the whole cost of the tmprovement
be paid out of the road levies mentioned in said section 3298-15, provided that such
order be made by unanimous vote and be set forth in the resolution declaring the

necessity of the improvenient.
CoLuMmBus, OHIo, March 8, 1919.

Hon. CavLvin D. SeiTLER, Prosecuting Attorney, Tifin, Ohio.
Dear Sir:—In a communication dated February 24, 1919, you submit, for the

opinton of this department, the following:

“One of the townships in this county is proceeding to pike a certain
road and it will be necessary to issue bonds in order to pay for the im-
provement. The trustees are piking this road by resolution unanimously
agreed upon, and it is their desire that the township pay all the costs
and expenses instead of assessing any part thereof against the land
owners, inasmuch as all other roads in the township have been piked at
the expense of the taxpayers and no one has been assessed on any road
improvement.

I would like your opinion as to whether section 3298-15 will permit
them to order the expenses of said improvement to be paid out of the pro-
ceeds of any levies for road purposes including the proceeds of the
bonds to be issued.”

It is assumed that the township trustees are undertaking the proposed im-
provement by virtue of sections 3298-1 to 3298-15n, G. C., found in 107 O. L., begin-
ning at p. 73. This series of statutes begins with the statement in section 3298-1:

“The board of trustees of any township shall have power, as here-
inafter provided, to construct, reconstruct, resurface or improve any public
road or roads, or part thereof, under their jurisdiction,”

and sets forth a general plan whereby the township trustees may make road im-
provements. Sections 3298-2 to 3298-4 G. C. have reference to action by the trus-
tees when there is presented to them a petition for the improvement signed by at
least fifty-one per cent of land or lot owners, etc.; while section 3298-5 provides
that the trustees may by unanimous vote take the necessary steps for the improve-
ment, even though no petition may have been presented. Provision is made that
the cost and expense of the improvement may be paid in any one of the methods
set forth in section 3298-13, whether the improvement procecdings be initiated by
petition or by unanimous vote of the trustees (sections 3298-2 and 3298-5 G. C.)

Said section 3298-13 provides:

“The compensation, damages, costs and expenses of the improve-
ments shall be apportioned and paid in any one of the following methods,
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as set forth in the petition: All or any part thereof shall be assessed
against the real estate abutting upon said improvement, or against the
real estate situated within one-half mile of either side thereof, or against
the real estate situated within one mile of either side thereof, according

. . to the benefits accruing to such real estate; and the balance thereof, if
any, shall be paid out of the proceeds of any levy or levies for road pur-
poses upon the grand duplicate of all the taxable property in the town-
ship, or from any funds in the township treasury available therefor; when
the board of township trustees acts by unanimous vote and without the
filing of a petition, the trustees shall set forth in their resolution de-
claring the necessity for the improvement, the method of apportioning and
paying the compensation, damages, costs and expenses of the improve-
ment, which may be any one of the methods above provided.”

The next section in point is that whlch gives rise to your inquiry, section
3298-15, reading as follows: .

“The township trustees upon a unanimous vote, may without a petition
thereof, order that all the compensation, damages, costs, and expenses of
constructing any improvement be paid out of the proceeds of any levy
or levies for road purposes on the grand duplicate of the township, or °
out of any road improvement fund available thereof.”

Since sections 3298-13 and 3298-15 have a subject-matter in common, namely,
payment of the “compensation, damages, costs and expenses” of the improvement,
and are parts of one enactment, they must of course be construed together. Sec-
tion 3298-13 in turn relates back to and provides for the two distinct situations
contemplated in sections 3298-2 and 3298-5, respectively: First, an improvement
initiated by petition, as to which the cost and expense shall be paid in accordance
with such of the methods named in section 3298-13 as shall have been designated
in the petition; and second, an improvement initiated upon unanimous vote of the
trustees, as to which the cost and expense shall be paid in accordance with such of
the methods named in section 3298-13 as shall have been designated by the trustees
in their resolution declaring the necessity of the improvement. It is thus seen
that, in any event, the first step in the improvement proceedings must embrace a
statement of the plan according to which the improvement is to be paid for.

With these considerations in mind, it becomes clear that where the township
trustees, acting by virtue of the series of statutes first above noted, initiate the im-
provement proceedings by unanimous vote, such trustees have authority, by section
3298-15, to order that the whole cost of the improvement be paid out of the pro-
ceeds of any levy or levies on the grand duplicate of the township, or out of any
available road improvement fund of the township; provided, however, that such
order be made by unanimous vote and he set forth in the resolution declaring the
necessity of the improvement.

The foregoing constitute sufficient answer to your inquiry, if your only purpose
is to ascertain whether the improvement may be made without assessing part of
the cost against abutting or contiguous real estate. However, inasmuch as in the
course of your communication you use the expression “whether section 3298-15 will
permit them” (the township trustees) “to order the expenses of said improvement
paid out of the proceeds of any levies for road purposes including the proceeds of
the bonds to be issued,” some further observations may not be out of place.

Section 3298-15 provides, in terms, that the trustees upon unanimous vote may
“order that all the compensation, damages, costs and expenses of constructing any
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improvement be paid out of the proceeds of any levy or levies for road purposes
on the grand duplicate of the township, or out of any road improvement fund
available thereof.”

Section 3298-15d G. C. provides for a levy on all the taxable property of the
township for the purpose, among others, of “improving roads under the provis-
ions of section 3298-1 to 3298-15n inclusive of the General Code”; and section
3298-15¢ provides that bonds may be issued in anticipation of the collection of such
taxes, “in any amount not greater than the aggregate sum necessary to pay the
estimated compensation, damages, costs and expenses of such improvement.”

While the provisions of section 3298-15 G. C. are very broad in authorizing
the trustees to order the cost of the improvement paid out of the proceeds of any
levies for road purposes on the grand duplicate of the township, yet in making
actual use of the funds whjch have accrued and which are to accrue from such
levies, certain other matters must be borne in mind. For instance, if funds in
the treasury or funds coming in to the same through current levies have already
been appropriated, or if such funds have been anticipated by bond issues, such
funds to the extent thus appropriated or anticipated may not be used for the
proposed improvement work (See section 5660, G. C. and Art. XII, section 11,
Constitution of Ohio). Furthermore, the provisions of said section 5660 G. C,
relative to filing of clerk’s certificate of funds on hand before contract may be
entered into by the trustees, must not be overlooked.

Respectfully,
Joun G. Prick,
Attorney-General.

107.

APPROVAL OF BOND ISSUES OF MAHONING COUNTY IN THE SUM
OF $65,000.00, $18,000.00 AND $36,000.00.

Corumaus, Onro, March 8, 1919.

Industrial Commission of Ohio, Columbus, Ohio.

108.

APPROVAL OF BOND ISSUE OF VILLAGE OF CELINA IN SUM OF
$20,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Corumsus, OHro, March 8, 1919,
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109,

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN
GUERNSEY, PERRY AND WAYNE COUNTIES.,

How. Crinton CoweN, State Highway Commissioner, Columbus, Ohio.

Corumsus, Outo, March 8, 1919.

110.

DISAPPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS
IN MONTGOMERY AND WAYNE COUNTIES.

CoLumsus, Ouio, March 8, 1919.

Hon. Crinton Cowen, State Highway Commissioner, Columbus, Ohio.
Dear Sir:—TI am in receipt of your letter of March 6, 1919, enclosing, for my
approval, final resolutions on the following improvements:

Cincinnati-Dayton road, I. C. H. No. 19, sec. O-1, Montgomery county.

Cincinnati-Dayton road, I. C. H. No. 19, sec. O-2, Montgomery county.

Cleveland-Wooster road, I. C. H. No. 25, sec. E, Wayne county, type
A, B and C.

The certificate of your department accompanying the two resolutions first
named, Montgomery county, shows that the appropriations have been made from
main market road fund, while the final resolutions themselves do not indicate that
the roads to be improved are main market roads. As under section 1221 G. C.
the main market road funds may be used only on main market roads, the resolu-
tions are not in proper form unless they show the roads in question are main
market roads, if such be the fact.

As to the final resolution covering I. C. H. No. 25, section E, Wayne county,
type A, B and C, it is noted that the resolution relating to type C is signed by one
of the county commissioners only.

For the reasons indicated, the resolutions are returned without my approval.

Respectfully,
Joun G. Pricg,
Attorney-General.
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111.
APPROVAL OF LEASES OF CANAL AND RESERVOIR LANDS.
Corvumaus, Ouro, March 8, 1919.
Hox. Joux 1. MiLLer, Superintendent of Public Works, Columbus, Ohio.

DEear Sir:—I have your letter of February 28, 1919, in which you enclose leases,
in triplicate, for my approval, as follows:

Valuation,
Benjamin McCracken for State Canal lands, East of Newark,
Ohio, agricultural purposes- - - - _ . ________.____. 8700.00
] A. L. Coakley, lease of abandoned Hocking Canal property
near Nelsonville, Ohio, agricultural purposes_._______.__._______ 433.33
Frank Koenig, abandoned Ohio Canal lands near Ashiville,
Ohio, agricultural purposes. - . - .. oo ... 625.00
B. B. Magill, small island in Lake St. Marys, cottage site
PULPOSES - - _ o e e o e e e 200.00
Frank Minner, portion of abandoned Hocking Canal near Nel-
sonville, Ohijo, agricultural purpeses_.._ .. ________._._____._. 500.00

I have carefully examined these leases, find them correct in form and legal and
am, therefore, returning the same to you with my approval endorsed thereon.
Respectfully,
JorN G. PricE,
Attorney-General.

112.

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN SUM OF
$100,000.00,

Industrial Comm ssion of Ohio, Columbus, Ohio.

Corumeus, Ounro, March 10, 1919.

113.

APPROVAL OF Al TRACT OF TITLE TO LOTS No. 47, 48, 49, 50 AND 51
OF WOOD-BROWN PLACE ADDITION—OHIO STATE UNIVERSITY.

CoLtmpus, Onio, March 10, 1919.

Hon. Carv E. SteEB, Secretary, Board of Trustees, Ohio State University, Columbus,
Ohdo.
DEar Sir:—You recently submitted for examination abstract of title covering
the following premises: .

“Being lots Nos. 47, 48, 49, 50 and 51 of Wood-Brown Place Addition
as the same are numbered and delineated upon the recorded plat thereof,
of record in plat book 5, page 196, recorder’s office, Franklin county, Ohio.”

I have carefully examined the abstract which is dated February 18, 1919, and
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find that it properly evidences title to the premises described, in the name of Annie
Warden on said date, and that there are no liens or assessments against said title.

Since the submission of said abstract, certain unsigned deeds for the conveyance
of said premises to the state of Ohio were submitted to me and examined and found
to be in proper form, and therefore finding the title to said premises to be in said
Annie Warden, and finding the proposed deeds in proper form for vesting title in the

state when duly executed and delivered, I hereby approve said title as exhibited by

said abstract.
Respectfully,
Joun G. Pricg,
Altorney-General.

114.

INTOXICATING LIQUORS—SEIZED FOR USE OF VIOLATION OF LIQUOR
LAWS—PROPERTY OF OWNER—NOT APPLICABLE TO DRY TERRI-
TORY. t

Intoxicating liquors seized for use as evidence of violation of liquor laws remain the
property of the owner at the time of seizure and should be released to him upon the final
disposition of the case, in the absence of statulory provision lo the contrary, such as is now
applicable to liquor seized in dry territory.

CoLumBus, Onro, March 10, 1919.

Hon. CuesTER A. MECK, Prosecuting Attorney, Bucyrus, Ohio.

Dzear Sir:—I have your recent communication regarding the disposition of
intoxicating liquors seized by inspectors of the state liquor licensing department in
the course of an investigation, and now held in the possession of the sheriff, and re-
questing my written opinion as to the proper disposition of such liquors upon the
following statement of facts and inquiry:

“A raid was made on a building occupied by R. after he was found to be
selling intoxicating liquor, without a license, and in this raid, several hundred
dollars worth of intoxicating liquor was seized. We filed a charge against
R. under section 1261-63 of the General Code in the mayor’s court. He
pleaded guilty and was fined $300.00 arid costs, which he paid. He now
claims the intoxicating liquor which was seized, and which is now in the
possession of the sheriff, and which the sheriff is holding, under my orders,
until the matter can be determined.

Section 6181 of the General Code provides that a judgment of conviction
shall be a bar to suits for the recovery of liquors seized or their value. But
this seems fo apply to dry territory only. I was of the opinion that the
liquor still belongs to R. because of the fact that this is wet territory.

"1 would like to have your opinion as to the present ownership of this liquor,
and what disposition is to be made of it.”

Section 6181 G. C., to which you call attention, is as follows:

“Liquors seized, as hereinbefore provided, and the vessels containing
them, shall not be taken from the custody of the officer by writ of replevin or

@
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other process while the proceedings herein provided are pending. TFinal
judgment of conviction is such proceedings is in all cases a bar to all suits
for the recovery of liquors seized or their value, or for damages alleged to
arise by seizure and detention thereof.”

The subdivision of the General Code, of which section 6181 is a part, by its terms
is applicable to proceedings arising under local option laws and is not of general appli-
cation. I am not aware of any similar statute of general application.

It is presumed from your statement that the liquors in question were obtained
by inspectors of the liquor licensing department in the course of their inspections to
be used as evidence of violation of the liquor laws. You further state that the liquors
were obtained in wet territory and therefore I am of the opinion that section 6181
G. C. supra, would not be applicable in the case under consideration.

In Englehardt, Admr. vs. Kumming, 10 O. N. P. (n. s.) 609, the question of dis-
position of gamblirg devices was considered ond the following is quoted from the
syllabus:

1. Where the record of a magistrate shows that at a trial held before
him he finds from the evidence that certain slot machines are gambling de-
vices, his action in ordering them destroyed is lawful.

3. The law does not recognize any property rights us existing in gam-
bling devices.”

In the opinion the court said:

“The law does not throw its protecting arm about gambling devices
and gambling instruments, nor does the law recognize any property rights
existing in gambling devices, for the use of such devices and instruments are
subversive and destructive of the best interests of society.”

Obviously, a different result must be reached with respect to the disposition of
intoxicaring liquors held as evidence, inasmuch as the property right therein is ex-
pressly recognized by our laws and an owner, by bringing himself within the require-
ments of the law, may make legitimate disposition of such property.

In an opinion of my predccessor, under date of November 20, 1917, and reported
in Vol. III of the Opinions of the Attorney-General for that year at page 2113, the
disposition of moneys in connection with a raid upon a gambling place was considered
and the conclusion reached was as follows:

“In the absence of any statute authorizing the forfeiture of money re-
covered in a gambling raid, there would be no authority to transfer such money
to the police relief fund or to the treasurer of a municipality. Such money
may be applied to the payment of the costs and fines assessed against the
owner thereof. If any remains after fine and costs are paid, it should be
returned to tke owner as provided in section 4400 General Code, or to the
party from wkom taken zs provided in section 4399 G. C.”

It is my opinion that in the absence of statutory authority therefor, and so long
as property rights are recognized. in intoxicating liquors, such liquors 2s may be held
for evidence in cases of law violations should be released to the owner when they have
served their purpose 2s evidence, and that such liquors remain the property of the
owrer at the time of their seizure.

Resgectfully,
JonN G. Prickg,
At'orney-Ganerel.
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115.

ROADS AND HIGHWAYS—APPROVAL OF FINAL RESOLUTION FOR
ROAD IMPROVEMENT IN CLERMONT COUNTY.

Hon. Cuinton CoweN, State Highway Ccmmissicner, Columbus, Ohio.

Covrcmeus, Onrto, March 12, 1919.

116.

APPROVAL OF ABSTRACT OF TITLE FOR TRACT OF LAND KNOWN AS
“RESERVE” OF WOOD-BROWN PLACE.

Covumsus, Onto, March 12, 1919.

Hon. Caru E. SteEs, Secretary, Board of Trustees, Ohio State University, Columbus,
Ohio.
DEear Sir:—I beg to acknowledge receipt of the abstract of title for the following
described real estate situate in the county of Franklin, state of Ohio, and in the town- .
ship of Clinton: i

“Being a tract of land known as the ‘RESERVE’ of Wood-Brown Place,
more particularly described 2s follows: Beginning at a point where the
western line of the Columbus, Hocking Vealley and Toledo right of way inter-
sects the north line of Jerry O. Lisle’s land; thence west along szid Lisle’s
north line to a corner; thence rorth 1,153 feet to a corner; thence east 33.50
feet to said western line of the right of way of the railway aforesaid, thence
along said line to the place of beginning, containing 5.029 acres more or
less.”’

I have carefully examined said abstrect and find no defects in the title to said real
estate as disclosed thereby. No liens or encumbrances are shown against said real
estate excepting the taxes for the last half of the year 1918 amounting to $3.03 which
are unpaid and constitute a lien; no special cssessments are reporied as against the
premises.

Subject only to the payment of seid taxes, I am of the opinion that the abstract
discloses a good and sufficient tiile in fee simple in Ludwig and Joseph Bernhard, on
the date of said abstract, Februery 21, 1919.

The abstract is therefore returned with my cpproval of the title.

Sirce my examination of the zbsiract hereinbefore referred to, there has been sub-
mitted to me certain unsigned deec’s for the conveyzrce of said premises to the state of
Ohio which upon examinsation I find to be in proper form, and when duly executed,
sufficient for vesting title in fee s‘mple in the state.

Respecifully,
Jorx G. PricE,
Altorney-General.
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117.

APPROVAL OF BOND ISSUE OF MARSHALL TOWNSHIP RURAL SCHOOL
DISTRICT IN THE SUM OF 814,000.00.

Industrial Cemmission of Okio, Columbus, Ohio.

Corvmsrs, Onrto, March 12, 1919.

118.

APPROVAL OF BOND ISSUE OF HANCOCK COUNTY IN THE SUM OF
’ 242,100.00.

Industrial Ccmmission of Ohio, Columbu , Olio.

Corvmsus, Onlo, March 12, 1919.

119.

APPROVAL OF BOND ISSUE OF HANCOCK COUNTY IN SUM OF
$18,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

CorumBus, On1o, March 12, 1919

120.

TREASURER OF STATE—REGISTERED UNITED STATES GOVERNMENT
BONDS—WHEN ACCEPTABLE AS COLLATERAL SECURITY FOR
STATE DEPOSITS.

Registered United States bonds are acceplable as collateral security for state deposits,
if assigned to and registered in the name cf the stale board of deposit and held in trust for

the purpose cf securing the deposil.
CoLctmBus, Onlo, March 13, 1919.

Hon. R. W. ARrcHER, Treasurer of Slate, Columbus, Ohio.

DEAR SikR:—You have asked me to advise you whether registered United States
Government bonds are acceptable under the law as security for the deposit of state
furds.

Section 330-3 of the Gencral Code provides, in pert, that—

“The treasurer of state before making such deposits shzll require that
each znd every approved bank or trust company to deposit with him United
States Government bonds * * * or municipal bonds of this state at
not less than their par value, in an amount equal to the amount of money to be
deposiied * * *.”

In this connection section 330-6 (i, (. expresser what is lacking in section 330-3
when it provides that—
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“If, on demand or order of the treasurer of state, » state depository
fails or refuses to pay over the deposit, or any part thereof made therein as
provided by law, the treasurer of state shall sell at public sale any or all of
the bonds deposited with him as collateral security for such deposits. * * *

and section 330-7 provides that—

“When a sale of bonds has been made by the treasurer of state, and
upon payment' to him of the purchase money, the chairman and secretary
of the board of deposit shall transfer such bonds whereupon the absolute
ownership of the bords shall pass to the purchasers thereof. * * *°

The general provisions of the statutes of the Uniied States, R. S sections 3704
and 3706; U. S. Compiled Statutes, sections 6810-6821, respectively, are as follows:

“Whenever it is proved to the secretary of the treasury by clear and
satisfactory evidence, that any duly registered bond of the United States *
* * has been lost or destroyed, so that the same is not held by any person
as his own property, the secretary shall issue a duplicate of such registered bond.
* * *

The secretary of the treasury is hereby authorized to issue, upon such
terms and under such regulations as he may from time to time prescribe, regis-
tered bonds in exchange and in lieu of any coupon bonds. * * *7

There is also the provision of section 3705 R. 8., section 6820 U. 8. Compiled
Statutes, to the effect that the owner of a missing registered bond must give bond to
indemnify the United States from any claim because of the lost or destroyed bond.

These provisions seem to assume af least that registered bonds issued by the
secretary of the treasury are negotiable. " However, it is clear that they are not nego-
tiable. I have examined a registered bond of the issue known as the “Third Liberty
Loan.” By it the United States promises to pay a nzmed person or kis registered
assignee the amount therein named. Assigrment can be made only in the manner
specified by the regulatiors of the trezsury department end set forth on the back of
the bond. Briefly stated, the requirement is that the assignment must be endorsed
on the bond in writing and attested before certain designated officers. When such
attested assignment is made the named assignee is entitled {0 have the bond transferred
on the books of the treasury department, and therezfter to receive the instaliments of
interest, and ultimately, if he remains the owner thereof so long, the principal sum.

It is clear that such an instrument is rot rnegotizble. Sec—

Scollins vs. Rollins, 173 Mass. 275;
Savings Institute vs. National Exchange Bank, 170 N. Y., 58;
Benwell vs. Newark, 55 N. J. Eq., 2€0.

Not being negotiable, such bond is not an obligation the absolute ownerskip of
which can be transferred to a vendze in the sense in which the absolute ownership of
a negotiable instrument would be transferred by delivery or endorsement and delivery.
It is not an obligation the mere deposit of which would afiord any security of the kind
contemplated by section 330-3 G. C.; for such naked deposit would not vest in the
treasurer o’ state or the state board of deposit any speciz! legal property in the obliga-
tion represented by the paper writing wh ch” might be so depnsited. In other words,
the mere deposit of a registered bond with the treasurer of state would be worthless
2s security. .
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For this reason, and because neither the treasurer of state nor the board of deposit
could make to the vendce of such bonds which might be sold under section 330-6,
supra, such a title 2s would amount to “absolute ownership” within the meaning of
section 330-7, it might be technically argued that the sia’ute does not contemplate the
use of such registered bouds os collateral security for state deposits. But though
it is true that such use is not within the precise letter of the statute, it may be deemed
to be within its spirit; for by the employment of adequate devices such registered
bonds may be so employed as to afford in truth a higher form of real security for the
performance of the obligation cf the depository than coupon bonds might afford. Sec-
tion 330-3 dogs not discriminate among the different kinds of United States bonds
which may be “deposited,” but on its face makes all such government bonds accepta-
ble as security for state deposits. By giving to this section and to the other seciions
which have been quoted a liberal interpretation to effectuate the main purpose for which
they were enacted, it is possible to say that they contemplate such steps as may enable
the use of any kind of United States bonds as security for the purposes therein men-
tioned. Such steps in the case of registered honds would be as follows:

Inasmuch as the siate board of deposit must make title to possible purchasers
(section 330-7), registered bonds intended to be used for the purpose named should be
assigned to and registered in the name of the state hoard of deposit of the state of Ohio.
This is all that can appear on the back of the registered bond. There should, however,
be executed in duplicate a trust agreement reciting the assignment and transfer o the
bonds to the state board of deposit and their custody by the treasurer of state, and de-
claring that such assignment and transfer of possession is upon trust to securethefaithful
performance of the obligation of the assignor (the depository) to the state of Ohic
under the state depository law; and that the state board and the treasurer of state are
faithfully to account, for all interest received on bonds, to the depository so long as
it is not in default, and to execute such proper re-assignment as may enable the de-
pository to secure again the legal title of the bonds upon the complete discharge of iis
-obligations under the depository contract. The trust agreement should also provide
that in the event of default the trustce (the board of deposit and the treasurer of state)
should have such power of sale as is provided for by section 330-6 (i. C., and power to
transfer the legal title of the bonds by assignmeni, in the manner provided by the
regulations of the United States treasury depsrtment, to the purchasers at such sales
in the manncr proviced by section 330-7 G. C., accounting, however, to the deposiiory
for any surplus in the fund realized from the scle of the bonds and the interest col-
lected and unpaid over the amount due the stale and the expenses of the sale.

In the event of default under such deposit the proceedings would be such as are
indicated by the form of the above outlined trust agreement,

Respectfully,
Joux G. Pricg,
Attorney-General.

121.

APPROVAL OF BOND ISSUE OF NEW PHILADELPHIA CITY SCHOOL
DISTRICT IN THE SUM OF 810,000.00.

Industrial Commission of Ohio, Columbus, Ohio.

Cortumsus, Onro, March 13, 1919.
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122.

COUNTY CHARGE—EXECUTION OF DEFECTIVE DEED BY SAID PARTY
—PROCEDURE FOR COUNTY TO FOLLOW TO OBTAIN SAID REAL
ESTATE. -
On or about December 21, 1918, V. L., a resident of M. county, for an alleged con-

sideration of $1.00, which was not paid, execuled and delivered to B. M. G. and olhers, a

deed for real estale of which said V. L. was then the owner. Said deed was ailesled by

but one wilness. A few days after the execution and delivery of such defective deed, through
the efforts of said B. M. C., said V. L. was placed in the counly infirmary of M. county
and became a charge therein.

1. The county commissioners of M. county may take possession of said land and
sell it umder favor of section 2548 G. C.

2. The grantees of said defective deed are proper parties defendant in the proceed-
ings to sell said real estate under sections 2548 and 11255,

3. In such action to sell, in said graniees answer, setting up and relying upon the
deed to them, the commissioners may reply alleging fraud, failure of consideration and
invalidity of said deed under section 11325 and on the authority of Judy v. Lauderman,
48 0. S§., 562.

4. Such reply would not constu’ule a departure from the cause of action stated in a
petition upon seclicn 2548 G. C.

5. In such an action it would not be necessary to have a guardian appointed for
said V. L., unless she is under such disabilities defined in sections 10989, 10915 and 11011
G. C., nor would a guardian for V. L. be the proper parly plaintiff in said action to sell,
as sazd commissioners under sections 2548 and 11244 C. C. uould be groper rarlies
plaintiff therein.

6. The brothers and sisters of said V. L., or their legal represeniatives, said V. L.
never having married, are the necesst.ry parties defendant under secticn 1047, previding
that sucd persons enlitled to the next estate cf inheritance skall e parties deferdant.

CorLunBrs, Crio, May 14, 1919.

Hon. WaLteR B. MoCRE, ~roseculing .sltorney, Woodsfield, 1o,

Drsr Sm:—Acknowlc'd_gement is made of the receipt of your letter of February
28, 1919, relative {0 matters siated in your letter of January 24, 1919, which was as
follows:

“On or Lefore Decemler 21, 1918, V. L., a resident of Moaroe county,
was the owner of akout 26 acres of land in said county. She was living alone
at that time on this real estate.

Chne of her nieces, B. M. C., and her husband, J. C. C., came here and
about the above date procured from V. L. a deed for this land.

The deed does not bear any date but was acknowledged Decemkber 21,
1918. The signature of grantor is sttested by only one witness. The con-
sideration for the deed was $1.C0 which was not paid, and there was ro other
consideraticn moving between the parties.

V. L. also had a certifecate of depcsit which the alove named persons
had endorsed and which was cashed and turned over to an irnocent holder
at the same tince.

A few days after these transactions, through the efforts of B. M. C,, V. L.
was placed in the county infirmary of this county, and I would like to have
your opinion on the following_questions:
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1. Can the county commissioners sell this property under section
2548, General Code, as amended in Vol. 102, Ohio Laws, at page 4377

2.(a) Can the county commissioners bring an action under section 2548,
General Code, as amended in Vol. 102, Ohio Laws, at page 437, for the
sale of the real estate of V. L., and make the grantees in the deed, referred
to above, parties and allege that they claim some estate or interest in the
land adverse to plaintiit’s rights, and bring in the said grantees and if they
set up their deed, can the commissioners reply alleging fraud, failure of con-
sideration, and also the invalidity of the deed?

{b) If the commissioners would make the above claim in their reply,
do you think the same would be a departure in pleacing?

3. Would it be necessary to have a guardian appointed for V. L. and
for this guardian to bring the action to set aside the instrument under which
B. M. C. and J. C. C. claim the property?

“v. L. never married but had some sisters who have married and since
deceased, leaving heirs.

4. If the commissioners can bring the action direct to sell this property,
would the heirs of the deceased sisters be necessary parties?

“B. M. C. and 1. C. C. are non-residents of this state.”

Section 2548 G. C., referred to in your letter, is as follows:

“When a person becomes a county charge, and is possessed, or owner
of property, real or personal, or has an interest in remainder, or is in any
other manrer legally entitled to a gift, legacy, or bequest, hale-er, the county
commissioners or hoard of administration or directors of a corporation in-
firmary shall take possession of all such prooertu or ther inferests, or as soon
thereafter as they deem proper, sell or dispose of it, the real estate to be sold
as hereinafter provided. The net proceeds thereof shall Le applied in whole
or in part, under the specisl direction of the ccunty commissioners or koard
of administration as thuy think cest to the mainterance of such person, so
long as lie remains in the i firmary.”

Section ~~)1i* >, (. relative to legal requircments for the esecution of deeds, is
as folloas

A deed, mortgage, or lease of any estate or interest in real pruperty,
must be signed by the grantor, mortgagor, or lessor in the presence of two
witnesses, wko shall atte:t the signirg ard sutserite their named to the attes-
tation. Such sigaing also must be acknowledged by the grantcr, mertgagor,
or lessor before a judge of a court of record in thig state, or a clerk there,
a counly auditor, county surveyor, notery public, mayor or justice of the
peace, who shall certify the ackrowledgement on the same sheet on which
the instrument is written or printed, and subscribe his name thereto.”

It is noted in the facts stated in the above letter that the deed is attested by but
one witness. Preliminary to the consideratjpn of your first question, it is necessary to
consider what efflect and operation in lawis given to the obhviously defective deed
from V. L. to the grantces.

Bection 8510 G. C., supra, requires that the signature to a deed for renl estate
in Ohio he attested by two witnesses.

In Courcier v. Graham, 1 Ohio 330, in the syllabus, it is held:

“A deed attested by one witness does not convey title.”
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In that case Judge Hitchcock, in the opinion at page 351, says

“This deed was defective, inasmuch as it was attested but by one witness.
The law was not complied with. It zould convey at most only an eyuitable
interest. The plaintiffs were to receive 4 legal estate, free irom incumbrance
the title to which should be indisputatne. This deed did not convey such
an estace:”

In Lessee of Patterson vs. Pease et al., 5 Ohio, 191, the same question was raised
and decided as follows:

“Can a deed executed in 1811, attested by one witness, pass the legal
title to lands? It is conceded that such a deed is evidence of a contract, that,
under proper circumstances, may be enforced in equity; but the legal estate must
pass by it, to defeat, in this case, the plaintift’s recovery. The statute requires
that the transfer of title to land must be attended with certain forres, among
which is the attestation of witnesses. No deed is complete without such
attestation nor can such deed, executed since 1808, pass the legal title by its
direct operation.”

So it appears that the legal title to the land involved herein remained in the alleged
grantor.

This being so, upon V. L. becoming a county charge, what are the commissioners
rights and duties under said section 2548 with respect to the possession and disposi-
tion of the real estate?

It is to be noted that said section embraces all kinas of property, real and per-
sonal * * * whatever and provides that said commissioners shall take possession
of all such property “or other interests” and is sufficiently comprehensive in its terms
to cover all kinds of property, and your first question is, therefore, answered affirma-
tively.

It also follows that the commissioners may bring an action under section 2548
G. C., as stated in that part of your letter described as 2-a, and you inquire (a) if they
may “bring in the grantees and if they set up their deed, can the commissioners reply
alleging fraud, failure of comsiderstion,” and (b) if a reply setting up such want of
consideration would conscitute a departure.

The first question stated as “a” involves the consideration of necessary parties
and proper parties.

We must turn to section 10946 et seq. G. C. for guidance as to necessary parties
in such sale, as section 2552 G. C. provides that for the purpose of such sale the com-
missioners shsll file a proceeding in the common pleas or probate court in the county in
which the property is situated, and “the proceedings therefor, sale and confirmation
of sale, and execution by such commissioners * * * shall in all respects be’ con-
ducted as for the sale of real estate by guardians.”” Sections 10946 et seq. G. C. are
the statutes governing such sele of real estate by guardla,ns Section 10947 G. C. in
part reads as follows:

“Upon such petition being filed (to sell real estate} * * * the court
shall order the petitioner to give notice to his ward, to tlie husband or wife of
such ward, dnd to all persons entitled to the next estale of inherilance in such

" real estate, who 2lso shall be defendants to the petition, * * *”

Under this section the brothers and sisters, or their legal representatives of said
grantor, would be necessary parties. It may be said that the grantees of the deed
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would be proper parties because a distinction is drawn between necessary and proper
parties defendant. As stated in Pates Pleading & Practice, Vol. 1, 96,

“parties are generally divided into those who are necessary and those who are
proper but not necessary.”

It would seem that said section 10947 G. C. provides that those persons named
therein are necessary parties in such a proceeaing to sell. However, sections 11255 and
11262 G. C., of a more general nature, must a'so be considered as to the matter of
proper parties defendant.

Sec:ion 11255 is:

““Any person may be made a defendant who has or claims an interest in the
controversy adverse to the plaintiff, or vho is mecessary rarty lo a complele
determination or seltlement of a question invesled therein.”

Section 11262 further provides

“The court may determine any controversy between parties before it, when
it can be done without prejudice to the rights of others, or by saving their rights.
When such determination can not be had without the presence of other parties,
the court may order them to be brought in, or dismiss the action without
prejudi ze.”

The conclusion to which I have come, therefore, is that under section 10947 said
brothers and sisters are necessary parties and under sections 11255 and 11262, supra,
said grantees are proper parties to the commissioners’ action to sell, and on the question
of whether the commissioners may plezd lack of consideration in their reply, section
11326 G. C. is pertinent.

{t is therein provided that the plaintitf “may allege in ordinary and concise lan-
guage, new matter not 1nconSIStent with the petition, constituting an answer to such
new matter.”

A similar provision in section 11215 5. (., applicable to the answer of the defendant,
was considered in Judy vs. Lauderman, 4R Q. 8., 362, and results in the conclusion
that the want of coasideration may be properly pleadec..

The matter of departure, stated in paragraph b, may be tested by the rule an-
nounced in I‘annmg vs. Insurance Company, 37 O. S., 344, the first branch of the
syllabus of which is-

“The plaintiff may, in reply to new matter, set out in the answer by way
of defense, allege any new matter not inzonsistent with the petition, which
in law constitules an answer to the new matter relied on by the defendant.”

In the contemplaied action to sell the commissioners rely on the rights conferred
upon them by operation of law, as contained in section 2548 et seq. G. C., and their
cause of action is not based, in the first instance, on the lack of consideration, but the
matter of considerstion would be brought into the case by the grantees, setting up
their deed, and it seems quite clear to me that the allegation of want or failure of con-
sideration would not be inconsistent with the petition and such a reply would be con-
formable to the rule state in Fanring vs. Insurence Company, supra. 1t is suggested
however, that as the commissioners would most probably file a cross petition in the
case, the further pleading on the part of the commissioners would be in the form of
ap answer to their sross petilion rather than in the form of a reply. Inasmuch as there
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may be a question of the probate court’s jurisdiction to quiet title or entertain the
cause of action, which presumably would be stated in the defendant’s answer and
cross peticion, it is suggested that the petition be filed in the conrt of common pleas.

In paragraph 3 the question of the necessity of appointment of a guardian for the
grantor, and the neccssity of such guardian bringing an action to sct eside the alleged
deed, is raised.

Consideration of section 2548 G. C. leads me to conclude that the appointment
of a guardian is not contemplated in that section.

In the case of Kissell v. Gram, 4 O. N. ¥, 333, 7 0. I3., 232, it was held that sec-
tion 254~ did not prevent the appointment of a gusrdien for 2n embicile, inmate of
the indrmary. and the inference to ke drawn from such decision is that such appoint-
ment is not necessary if the inmate is not under mental disability.

It might be argued thatthe provisions of section 2552, making the proceedings
in cases of the sale of re'l esta*e by guaraian, applicable {0 the action in the present
case, would also require the appointment of a guers i-n, bui it must ke borne in nind
that that which is adopted from section 10947 ét se;. G. C., is the preceedings for
the sale, etc, and that the appointient of a guardi-.n must necess: rily have preceded
an aclion by a guardian to scil his ward’s real estate. In secticn 2552 G. C. it is only
the proceedings to sell which are adopted by reference to cases like the one uncer cor-
sideration, and to hold that by such reference a guardian must be appointed, is to
read into section 2552 an additional provisitn. To reach such result it would have
to be construed as though it read “all the pree edings prior to the preceedings for sale,”
ete., would be applicable.

The conclusion that.ihe appointment of a guardian for said grantor is unnecessary
in the contemplated case, is based on the assumption that she is not a minor or under
mental disability. Ard if she is not a minor ard not under any such dis-bility, the
probate judge would have no authority in law to appoint a guardian for her.

Attention is cirected to sections 10915, 10989 =rd 11011 G. C., which sections
author ize the arpointment of a guardian for minors, idiots, imLiciles, lunatics and
drunkards, and it is suggested that the probste judge can meke ro appointment of
a guardian unless such appointiment is cuthorized by law.

It is, therefore, cohcluded thet in the akserce of ment:l disability, the appoint-
ment of a guardian would be unnecessary. Ttat the ccmrmissioners are the proper
parties is borne out by the provision that they “skall file a petiticn” to sell such re |
estate.

Section 11244 G. C. in part provides-

“Officers may sue and be sued in such name as is authorized by law,”

and it is concluded that the commissioners are the proper parties plaintiff.

It occurs to me that the provisions of section 10947 G. C. answer the question
stated in the fourth question of your letter in the asfirmative, as said section provides
that those having the nest cstate cf inheritance cre necessary parties defendant.

Rerpetiuliy,
Jeen G. PRricg,
Altorney-General.
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123.

A COOPERATIVE TRADE ASSOCIATION CANNOT BE INCORPORATED
FOR PROFIT-—ARTICLES OF INCORPORATION OF THE CECIL EQUITY
EXCHANGE COMPANY DISAPPROVED.

1. A cooperative trade association cannol be incorporated for profil under sections
10185 and 10186 G. C.

2. The “profits” of a cooperative lrade association contemplated by section 10186
G. C., are such as arise incidentally from sales, on account of the impraciicability if not
the impossibility of determining in advance the exact cost and erpense of purckasing,
holding and distribu’ion, or such as may arise from the sale of surplus stock remaining
afler the stockholders and cuslomers embraced in the assiciation's plan of distribution
have been supplied.

3. Distribution of such profils among the association’s stockholders must be in pro-
portion to the “several amounts of their respective purchases.”

4. The articles of incorporation of a cooperative trade association should, by appro-
priate language, confine the authorized purchases to those authorized by sections 10185 G. C.

Corumsrs, OH1o, Mar. 14, 1919,

Hox~. HarvEev C. SmrtH, Secrelary of State, Columbus, Ohio.

DEear Sir:—Your letter of March 6, 1919, with which ycu transmitted proposed
articles of inzorporation of The Cecil Equity Exchange Company for my approval,
was duly received.

The articles indicate the intention of the incorporators to organize a ccoperative
trade association. Such associations are governed by sections 10185 and 10186 G. C,
which read as follows:

“Section 10185. An association incorporated for the purpose of purchas=
ing, in quantity, grain, goods, groceries, fruits, vegetables, provisions, or any
other articles of merchandise, and dis‘ributing them to consumers at the
actual cost and expense of purchasing, holding, and distribution, may employ
its capital and me ns in the purchase of such articles of merchandise as it
deems best for itself, and in the purchase or lease of such real and personal
estate, subject always to the control of the stockholders, as are necessary
or convenient for purposes connected with and pertaining to its business.

“Section 10186. Such association may adopt such plan of distribution
of its purchases among the stockhollers and others as is most convenient,
and best adapted to secure the ends proposed by the organization. Profits
arising from the business may be divided among the stockholders from time
to time, as it deems expedient, in proportion to the several amounts of their
respective purchases.”

I am unable to approve the proposed articles under the foregoing sections for
the following reasons:

(1) The s*atutes referred to do not authorize the incorporation of such associa-
tions for profit. Under section 10185 G. C. the distribuiion of the association’s auttor-
ized purchases must be made *‘at the atctual cost and expense of purchasing, holding
and aistribution.” While it is true that section 10186 G. C. provides that “profits
arising from the business” may be divided among the stockholders in proportion 1o
the several amounts of thcir respective purchases, the ‘‘profits” rcferred to are, in
my opinion, such as may arise incidentally from sales, on account of the impractica-
bility if not the impossibility of determining in advance the exact cost and expense
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Of purchasing, holding and distribution, or such also as may arise from the sale of
Surplus stock remaining after the wants of stockholders and customers, who are em-
braced in the association’s plan of distribution, have been supplied. A contrary
interpretation of section 10186 G. C. would render ineffectual the provisions of section
10185 G. C., which contemplates distribution to consumers at actual cost, etc.

(2) The words in the purpose clause of the articles, “farm produce,” might
include farm products other than grain, fruit and vegetables, or any other articles
of merchandise, and if so, the purpose clause is broader than the statute. The proper
course will be for the articles to follow the words of the statute in specifying what the
company proposes to purchase and distribute.

(3} The words in the purpose clause, ‘‘all merchandise such as said company
may deemn necessary in their operations,” while perhaps pot subject to seriovs ob-
iection, might, to some minds, be considered broader in scope than the genersl words
of the statute, ‘‘or any other articles of merchandise,” which follow a specific enumera-
tion of authorized pprchases. In redrafting the articles, it will be better to follow
the words of the statute in this regard.

(4) The provision in the purpose clause with respect to profits is unauthorized.
In providing for the division of profits among the stockholders, the articles should
provide for a division in proportion to the “several amounts of their respective pur-
chases.” ’

For the reasons above stated, I am unable to approve the propdsed arti:les of
incorporation.

Respectfully,
Joun G. PrICE,
Alicrney-General

124,

CRIMINAL LAW—STATUTES DO NOT AUTHORIZE STATE TO PROSECUTE
ERROR TO JUDGMENT OF JUSTICE OF PEACE ACQUITTING DE-
FENDANT.

The statutes do not authorize the stale of Ohio to prosecute error to the judgment of a
Justice of peace acquilling the defendant in a criminal cuse.

Corumpus, On1o, March 14, 1919.

Hon. Vicrer L. ManNsrF1EWD, Proseculing Atlorney, Defiance, Ohic.

DEear Sir:—Receipt is hereby acknowledged of your letter of March 3, 1919.

In said letter, referring to the case of the State of Ohio v. John Keller,you ask
to be advised whether or not the State shduld carry this case up in the event that
the court upon the trial renders a judgment acquitting the defendan

The case you refer to is a prosecution before a justice of peace for a violation of N
section 1415 G. C. Such viclations, under section 1445 G. C., are punishable by
fine only.

Stated generally, the question for consideration is this: Do the statutes of Ohio
authorize the state to prosecute error to the judgment of & justice of peace acquitting
the defendant in a criminal.case? For there can be no appeal or proceedings in errcr -
from one judical tribunal to another unless the right thereto is ngen by sta.tute . In
re Januszewski, 196 Fed. 123; 10 O. L. R. 151. ’
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The following are the only sections of the statutes which seem applicable to our

inquiry: -
“Section 10359. In all cases before a justice of the peace, mayor or police
judge, whether tried by jury or the justice, mayor or police judge, either
party shall have the right to except to the decisions of the justice, mayor or
police judge, upon any matters of law arising in the case.

Section 10360. The party objecting to the decision must except at the
time it is made and shall have ten days from the date of overruling the motion
for a new trial, if such motion be made, or from the date on which the de-
cision, judgment or sentence of the justice, mayor or police judge is entered to
reduce his exceptions to writing and present them to the said court.

Section 13426. In all cases of summary conviction before a justice of
the peace of an offense punishable by fine or imprisonment, the defendant
shall have the right to except and to have a bill, containing the exceptions,
signed by such justice and made part of the record. Such convictions may
be reviewed by the common pleas court on proceedings in error and reversed
or affirmed.

Section 13751. In a criminal case, including a conviction for a violation
of an ordinance of a municipal corporation, the judgment or final order of a
court or officer inferior to the common pleas court may be reviewed in the
ccmmon pleas court; a judgment or final order of a court or officer inferior to the
court of appeals may be reviewed in the court of appeals; and a judgment or
final order of the court of appeals in convictions of a felony or the common
pleas court in conviction of a felony or misdemeanor, and a judgment of the
court of appeals involving the constitutionality of a statute; or a judgment
in a case of public or great general interest may be reviewed by the supreme
court. The supreme court in a criminal cause or proceeding, except when its
jurisdiction is original, shall not be required to determine as to the weight of
the evidence.

Section 13752. On application, by or on behalf of the accused, to an officer
required to make a record or docket entries in such case, and upon tender of the
proper fee, such officer shall make and deliver to such accused or his counsel
a complete certified transeript of the record, omitting, if so requested, a bill
of exceptions therefrom. If the prosecution was before a court or tribunal in
which a complete record is not made, such officer shall so make and deliver
a certified transcript of the judgment and all entries in the case, and on receipt
of a copy of a summons as hereinafter mentioned, shall forward, to the clerk
of the court, the original papers in the case.

Section 13764. Whenever a court, superior to the trial court, renders
judgment adverse to the state in a criminal case or proceeding, error may be
prosecuted to reverse such judgment in the next higher court by either the
prosecuting attorney or attorney-general. 1f such conviction has been for a
violation of a municipal ordinance, such proceadings in error may be brought by
the solicitor of the muniipality. Like proceedings shall be had in such higher
court at the hearing of the petition in error as in the review of other criminal
cases. The clerk of the court, rendering the judgment sought to be reversed,
on application of the prosecuting attorney, attorney-general or solicitor, shall
make a transcript of the docket and journal entries in such case, and transmit
it with all bills of exceptions, papers and files in the case to such higher court.”

Sections 10359 and 10360 G. C., first above quoted, seem on their fa:e to give
the state, as well as the defendant, the right to except upon any law point arising
in the case. That these sections apply to criminal as well as civil cases, was decided
in State v, Ransick, 62 O. S. 283 and in State v. Langenstroeder, 67 O. S.7. Examina-
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tion of these cases, however, discloses nothing to show that the court thought any
right existed in the State to except. Both cases concerned the preparation and filing
of bills of exceptions by defendants who had been convicted in justice court.

Section 13426 G. C., supra, confers upon the defendant only, the right to review
a judgment of the justice of peace.

Section 13751 G. C., supra, does not expressly restrict the right of review to the
defendant, but practically does so by making a conviction a condition precedent to such
right of review. Notice the first words of the sec.ion:

“In a criminal case, including a conviclion for a violation of an ordinance
of a municipal corporation * * *”

Section 13752 G. C., supra, gives the accused the right to receive a transcript
of the record, but gives the State no such right.

Section 13764 G. C., supra, furnishes no authority for the State to prosecute
error to the judgment of a justice of the peace acquitting s defendant. The right
therein given to the State arikes only after a court, superior {o the trial court, has rendered
judgment adverse to the State. For instance, if the defendant is convicted before a
justice of peace and prosecutes error to the court of common pleas, and that court
reverses the judgment of the justice of peace, the State, then may by virtue of section
13764 G. C., prosecute, in the court of appeals, error proceedings to reverse the judg-
ment of the common pleas court.

Sections 13681 and 13682 G. C. give the prosecuting attorney or the attorney-
general the right to except to a dezision of the court and upon the basis of such exceptions
to prosecute error to the supreme court, upon leave of that court first obtained. "That
these sections are inapplicable to the situation before us, appears from several con-
siderations: First, that the history of these sections, as well as their present position
in the General Code, demonstrates that they do not refer to exceptions taken to a de-
cision of judgment of a justice of peace or other inferior court. Secondly, that under
the Constitulion of Ohio, as amended, September 3, 1912, the Supreme Court has
neither original nor appellate jurisdiction in cases of misdemeanors, unless such cases
involve questions arising under the Constitution of the United States or of this State,
or quasiions of public or great general interest, or in cases the records of which are
certified to the Supreme Court by the judges of the Court of Appeals under the pro-
visions of Sec. 6 of Art. IV of the Constitution.

State v. Mansfield, 89 O. S. 20.
Furthermore, such a proceeding would be of no avail so far as subjecting to further
trial the defendant mentioned in your letter, because section 13684 G. C. says:

“Section 13684. The judgment of the court in the case in which the bill
was taken shall not be reversed nor affected; but the decision of the supreme
court shall determine the law to govern in a similar case.”

Section 1406 G. C. 1103 O. L. 408), to the effect that:

“A petition in error to the court of common pleas, court of appealsor
supreme court may be prosecuted by the officer or person filing the com-
plaint, or by the owner or user of the property seized, to review the juag-
ment and order of the court in forfeiting the property or in ordering itsre-
lease. Such petition shall be governed by the provisions governing petitions
in error in felony cases tried in the court of common pleas.”

refers only to the action for the forfeiture of property seized. See section 1399 G. C.
Section 1261-70 G. C. gives to a defendant, who has been convicted in a court in-
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ferior to the common pleas court, of a second offense against the liquor laws, the right
to a review of said judgment of conviction. This section is not pertinent here except
that it indicates that where the legislature intends to give the right toreview the
judgment of a justice of peace in a criminal case, it does so expressly, and does not
leave such right to a mere inference.

You are therefore advised that the statutes of Ohio do not authorize thesate
to prosecute error to the judgment of a justice of peace acquittingthe defendant in
a criminal case.

Respectfully,
JorN G. PuicE,
Atlorney-General.

125.

BOARD OF PARK COMMISSIONERS OF CLEVELAND METROPOLITAN
PARK DISTRICT—NOT COUNTY BOARD—EMPLOYES NOT SUBJECT
TO JURISDICTION OF STATE CIVIL SERVICE COMMISSION.

The board of park commassioners of the Cleveland Metropolitan Park District is not
a counly board within the purview of section 2917 G. C., and the prosecuiing aitorney of
the county s not required to furnish legal advice to such board.

FEmployes of the aforesaid park board are not in the service of the stale, nor counties, .
cities or city school districts thereof within the purview of the civil service laws, and are
not subject to the jurisdiction of the stale civil service commission.

Covuvmsus, Os1, March 14, 1919.

The State Civil Service Commission, Columbuz, O4io.
GeE~tLEMEN.—] have your communication of February 7, 1919, requesting my
opinion as follows:

“We attach hereto copy of letter under date of February 4, 1919, just
received from the Board of Park Commissioners of the Cleveland Metropolitan
Park District; also copy of an opinion rendered the park board by Albert
Lawrence, assistant prosecuting attorney of Cuyahoga county.

Your advice and opinion is respectfully requnsted asfollows*

1. Is the board of park commissioners of the Cleveland Metropolitan
Park District a county board?

2. If so, is the prosecuting attorney of Cuyahoga county required to
furnish legal counsel and advice to this board under the provisions of section
2117 General Code of Ohio?

3. Are the employes of the Cleveland Metropolitan Park board subject
to the jurisdiction of the State Civil Service Commissiony?”

With your communication you also submitted copy of a communication trom
the Cleveland Metropolitan Park District and copy of an opinion of Eon. Albert
Lawrence, assistant prosecuting attorney of Cuyahoga county, Ohio, with reference
to the questions involved in your inquiry.

Considering your questions in the order in which they are stated, attention is
invited to the provisions of the act authorizing the establishment of park districts
of the character involved in the case under consideration.

The act is found in 107 O. L. page 65, and provides for tlie creation of park dis-
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tricts for the preservation of natural resources, upon application either by a majority
of the resident electors of the proposed district or of the township trustees or city
council or other legislative body of any township, village or city within such proposed
district; the boundaries of the district are to be designated in the application and
may include all or a part only of any county, but shall be so drawn as not to divide
any existing township or municipality within such county, and the proposed bound-
aries as designated in the application are subject to amendment or change by the
probate court upon the hearing of the application.

Section 5 of the act provides that upon the approval of the application by the
probate judge, he shall enter an order creating the district under the name specified
in the application and shall appoint three commissioners who shall constitute the
board of park commissioners of the district. ]

Section 6 provides that the board of park commissioners shall be a body politic
and corporate and shall be capable of suing and being sued, and may employ a sec-
retary and such other employes as may be necessary in the performance of the powers
conferred by the act. i

Section 7 authorizes the board of park commissioners to acquire lands for the
conservation of natural resources of the district and create parks, parkways and other
reservations and develop and improve the same; such lands may be acquired by gift,
devise, purchase or appropriation.

Other sections of the act authorize the board to assess a portion of the cost of
such developments and improvements upon abutting property according to the special
benefits conferred, and also to borrow money in anticipation of the collection of such
special assessments; the board is also authorized Lo levy taxes not in excess of one-
tenth of one mill upon all the taxable property in the district, and may issue notes
in antiipation of the collection of such taxes.

From a consideration of the functions of the board of park commissioners,to-
gether with the territorial limits and scope of the exercise of such functions, it is to
be noted that they are not such as to characterize the activity as of the classof the
usual political or govermental functions of the county.

The assistant prosecuting attorney of Cuyahoga county, Mr. Lawrence, in the
copy of his opinion attached to your communication, observes:

“The character of a public office is determined by the nature of the
public service to be performed in connection with the territorial limits of the
authority to act in an official capacity. A consideration both of the nature
of the public service to be performed by the park board and the territorial
limits of the authority to act in an official capacity leads to the inevitable
conclusion that members of this board are not county officials within the mean-
ing of section 1 of article 10 of the constitution.”

I concur in the foregoing observations of Mr. Lawrence, and in his conclusion
that the board of park commissioners may not be considered as county officials.
Section 1 of article X of the Ohio constitution provides:

“The general assembly shall provide by law for the election of such
county and township officers as may be necessary.”

Since the members of the board of park commissioners are not to be elected, it is
clear that they cannot be held to be county officers without contravening the pro-
visions of the constitution above quoted.

Both your first and second questions involve the inquiry as to whether the park
commissioners constitute a ‘“county board,”” In considering the similar question as
to the status of the board of school examiners, my predecessor in an opinion found
at page 983 of the 1916 Opinions of the Attorney-General, said:
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“The prosecuting attorney is not only made the legal adviser of all
county officers, but of all county boards as well. If, then, it be determined
that the board of school examiners is a county board, the prosecuting attorney
is by the terms of said section 7811 G. C., supra, unquestionably, by virtue
of his office, the legal adviser of such boord.

While the board in question is specifically designated a ‘county board’
by the terms of the statute under which the same was created, that, of itself,
is not con.lusive of the question whether it is a ‘county board’ in contempla-
tion of section 2917 G. C., supra.

Since the incumbent of an appointive position may not be a county officer,
we are confronted with the question: May there be, within the terms of
section 2917 G. C., supra, a county board, the members of which are not
county officers?

It was held in Opinion No. 336, under date of May 6, 1915, found at
page 664, of the opinions of the attorney-general for the year 1915, and also
in opinion No. 1615, addressed to Hon. J. W. Watts, prosecuting attorney,
under date of May 24, 1916, that the county board of education, since its
members were not elected and therefore not county officers, was not a county
board within the terms of section 2917 G. C.

This rule, it would seem, must bz equally and as clearly applicable to the
county board of school examiners. I am, therefore, of the opinion, in answer
to your inquiry, that the prosecuting attorney is not, by the provisions of
section 2917 G. C., made the legal adviser of the county board of school
examiners.”

In opinion No. 336, found at page 664 of the Attorney-General's Opinions for the
year 1915, referred to in the dpinion just quoted, it was said:

“The members of the county board of education are not county officers,
and the said board is nct a county board within the meaning of the provisions
of section 2917 G. C., as limited by the above provision of the constitution,
and this section has, therefore, no application to a county board of educa-
tion. * * *

The authority of the local board, in the casc above referred to, to em-
ploy counsel other than the prosecuting attorney to represent it, provided
it hiag sufficient funds in its treasury available for such purposes, is clear. * *”

In considering the authority of the board of directors of the county agricultural
society to employ counsel, my predecessor in an opinion found at page 1459 of the
Reports of the Attorney-General for the year 1913, said:

“Inasmuch as the directors of the county agricultural society are not
county officers and said board of directors is not a county board, within the
meaning of the provisions of section 2917 G. C., the prosecuting attorney
is neither required nor authorized to act as the legal advisor of said directors.”

No stronger reasons are perceived for holding the board of park commissioners
in question to be county officers or to constitute a county board than might be sug-
gested in the casze of the Board of School Examiners, the Board of Education or the
Board of Directors of the Agricultural Association of the county, and I am clearly
of the opinion that the board of directors of the Cleveland Metropolitan Park District
are not to be considered as 2 county board within the purview of the statute relating
to the duties of the prosecuting attorney as adviser of the county officers and Loards,
which section is as follows:
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“Section 2017. The prosecuting attorney shall be the legal adviser of the
county commissioners and all other county officers and county boards, and
any of them may require of him written opinions or instructions in matter
connected with their official duties * * * and no county officer may em-
ploy other counsel or sttorney at the expense of the county except as pro-
vided in section twenty-four hundred and twelve.”

It therefore follows that your first and second questions must be answered in the
negative.

Your third inquiry involves a consideration of the provisions of the civil service
law, and in my opinion is defermined by the provisions of sub-division (1) of section
486-1, which is as follows:

“The term ‘civil service’ includes all offices and positions in the service
of the state and the counties, cities and city school districts thereof.”

By the provisions of the Act under which the Cleveland Metropolitan Park Dis-
trict was created, the park district is constituted a disti et sub-division of the state
for the exercise of the particular governmental functions provided in the Act, and the
board of commissioners of such district is a body politic and corporate with powers to
levy taxes and assessments, issue bonds and exercise generally the functions for which
the district may be established.

While the employes or appointees of the board of park commissioners may be
said to hold positions within the state, or under the general authority of the state,
yet in the sense in which the language is used in the civil service laws, such employes
are not in the service of the state in the more limited sense in which it is used as in
contradistinction with the counties, cities and city school districts, all of which are
sub-divisions thereof.

From which observation it is concluded that the enumeration of the particular
departments or divisions of the state government as set forth in the first section of the
civil service law, supra, as embraced within the civil service is exclusive.”

In considering the application of the provisions of the civil service law to employes
of a village school district, my predecessor in an opinion found at page 1136 of the
Opinions of the Attorney-Generaljfor the year 1916, quoting that section of the civil
service law, said:

“‘The term “civil service”” includes all offices and positions of trust or
employment in the service of the state and the counties, cities and city school
districts thereof.’

This paragrpah specifies what offices, positions and employments are
included in the civil service law of the state and it is exclusive. It will be
observed that it does not include offices or positions in villages or village sehool
districts. It follows, therefore, that the position held by the janitor named
in you inquiry is not within the operation of the civil service law, and said
janitor is not entitled to its protection or to hold his position under any of its
provisions. * * *’

Again, considering the application of the civil service laws to the county school
examiners, this department in an opinion found at page 1301 of the Annual Report of
the Attorney-General for 1914, said:

“The civil service act applies only to city school districts. It does not
apply to village, rural or county school districts * * *. The county
school examiners are not, therefore, subject to the civil service act.”
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From the foregoing observa‘ions it follows tha* since the offcers of the park dis-
trict are neither county ncr state officers, but constitute a distinet agency in the ad-
ministihtion of the functiors of a special sub-division of the state for particular pur-
poses, I conclude that they are not to be considered 2s in the service of the state or the
countiss, cities or city school districts thereof, and, therefore, are not subject to the
provisions of the civil servioz la-v, nor the jurisdiction of the state civil service com-

mission.
Respectfully,
Jorx G. Pricg,
Altorney-General.
126.

THE WORDS “TENTATIVE APPFORTIONMENT” IN SECTION 1214 G. C.

CONSTRUED.

The words “‘lentative apportionment” as used in section 1214 G. C. contemplale the
selting forth in dollars and cents of the amount proposed to ve assessed against each lract

within the zone or district delermined wpon jor assessment purposes.

CoLumsrs, Onro, March 15, 1919.

Hon. Linys S. LeecH, Prosecuting Attorney, Coshocton, Ohio.

Dear Sin:— Attention has been given to your letter of March 4, 1919, wherein

you submit the following:

“The question has arisen In connection with the issuing of certain road
bonds for this county, as to what construction is to be placed upon that
part of section 1214, as found in the Road Laws of Ohio, 1917, which reads
as follows:

‘The county commissioners or township trustees upon whose applica-
tion the improvement is made, shall cause the county surveyor to make a

- tentative apportionment of the amount to be paid by the owners of the prop-

erty specially assessed, which apportionment shall be made according to the
benefits accruing to the land so located.’

The point in qguestion is, what construction is to be placed upon the
word ‘tentative.” Does it mean that the surveyor is to make his apportion-
ment in the form of a certain per cent of the costs, or does it mean that he is
to maksz the apportionment against each property holder in the tax zone,
in dollars and cents, according to his estimate for the entire contract.”

Said section 1214 G. C. reads as follows:

“Except as otherwise provided in this chapter, the county shall pay
twenty-five per cent of all cos* and expense of the improvement. Fifteen per
cent of the cost and expense of such improvement, except the cost and ex-
penszs of bridges and culverts, shall be appor:ioned to the towrship or town-
ships in which such road is located. If the improvement lies in two or more
townships the amcunt to Le yaid tyeach shall be apportioned cecording
to the number of lineal feet of the improvement lying in each township.
Ten per cent of the cost and expense of the improvement, excepting therefrom
the cost and expense of bridges and culveris, shall be a c¢harge upon the prop-
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erty abutting on the improvement, provided the total amount assessed against
any owner of abutting property shall not exceed thirty-three per cent of
the valuation of suth abutting property for the purposes of taxation. Pro-
vided, however, that the county commissioners by a resolution adopted by
unanimous vote may.increase the per cenl of the cost and expense of the
improvement to be specially assessed and may order that all or any part of
the cost and expense of the improvement contributed by the county and
the interested township or townships be assessed against the property abutting
on the improvement; and provided further, that the county c¢Smmissioners
by a resolution passed by unanimous vote may make the assessment of ten
per cent or more, as the case may be, of the cost and expense of improve-
ment against the real estate within one-half mile of either side of the im-
provement or against the real estate within one mile of either side of the
improvement. Township trustees shall have the same power to increase
the per cent. to be specially assessed and to change the assessment area where
the improvement is made on their application. The county commissioners
or township trustees upon whose application thz improvement is made shall
cause the county surveyor to make a tentative apportionment of the amount
to be paid by the owhers of the property specially assessed which apportion-
ment shall be made according to the benkfits accruing to the land so located.
The county surveyor shall file such apportionment with the county com-
missioners or township trustees for the inspection of the persons interested.
Before adopting the estimate so made and reported the commissioners or
trustees shall publish once each week for two consecutive weeks in some
newspapler published in the county and of general circulation in the town-
ship where the improvement is located notice that such estimated assess-
ment has been made and that the same is on file in the offices of the county
commissioners or with the township trustees and the date when objection,
if any, will be heard to such assessment. If any owner of property afected
thereby desires to make objections he may file his objéction to said assess-
ment in writing with the county commissioners or township trustees, as
the case may be, before the time for said hearing. If any objections are
filed the county commissioners or township trustees shall hear the same
and act as an equalizing board and they may change said assessments if in
their opinion any change i3 necessiry to make the same just and equitable, -
and such commissioners or ttustees shall approve and confirm said assess-
ments as reported by the surveyor or modified by them. Such assessments
when so approved and confirmed shall be a lien on the land chargeable there-
with.”

Doubtless your inquiry arises from the fact that said section contains references
both to the percentage of cost and expense of the improvement to be assessed against
adjacent lands, and to the share of such percentage to be borne by each parcel of real
estate within the tax zone.

However, is not a conclusive answer to your inquiry furnished in the last two
sentences of said section 12147 The substance of these two sentences is that the
county commissioners or township trustees, as the case may be, shall act as an equaliz-
ing board in the hearing of objections to the estimated assessment ard shall make
changes therein if in their opinion any change is necessary to make the assessment
just and equitable, whereupon th assessment as reported by the surveyor or modified
by the commissioners or trustees is to be approved ard confirmed. Then, “such
assessments, when so approved and confirmed, shall be a lien on the land charyeable
therewith.” Since the idea of a lien embraces the further idea that the amount se-
cured by the lien shall at some stage be definitely known, and since by the last two
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sentences of section 1214 the amount which the lien is to secure is determined by the
‘“tentative” apportionment or assessment made by the surveyor as finally acted on
by the commissioners or trustees, it follows that the words ‘‘tentative apportion-
ment”’ as used in said settion mean a statement in’dollars and cents of the asesessment
proposed to be made against each tract in the ta zone.

If the words ‘“tentative apportionment’ are construed as above stated, section
1214 is found to contain a complete plan for making the assessment. First, atten-
tion is given to the extent of the tax zone and the percentage of the cost of the im-
provement to be specially assessed within such zone. These matters having been
determined in accordance wich said section 1214, the countly surveyor on the order
of the county commissioners or township trustees upon whose application the im-
provement was made, proceeds to apportion such percentage to the several tracts
in the taxing zone, according to benefits to such tracts. This apportionment—the
“tentative apportionment’—is then filed, showing in dollars and cents the amount
proposed to be assessed against each tract; whereupon the newspaper notice is given
showing that the list of proposed assessments is on file and that on a given date ob-
jections, if any, will be heard. Then, if obiections are filed, a hearing is had, and
the apportionment put into its final form, as compared with its previous ‘‘tentative”
form; and when it has been approved and confirmed in its final form, the assess-
ments which it sets forth become a lien on the several tracts which it specifies.

Therefore, specific answer to your inquiry may be made by the statement that
the words “tentative apportionment” as used in section 1214 contemplate the setting
forth in dollars and cents of the amount proposed to be assessed against each tract
within the zone or district determined upon for assessment purposes.

Respectfully,
JouN G. PrickE,
Attorney-General.

127.

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN
WAYNE AND MONTGOMERY COUNTIES.

Hon. Cuinton CoweN, State Highway Commissioner, Columbus, Ohio.

CorumBus, Onio, March 17, 1919.
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128.

SECRETARY OF STATE—AUTOMOBILES—XNO AUTHORITY FOR DUPLI-
CATE REGISTRATION CERTIFICATE OR FOR ISSUANCE DUPLI-
CATE SET OF NUMBER PLATES.

There is no authority in section 6298 G. C., relative lo registration of automobiles,
for the issuance of a duplicate registration certificate or for the issuance of a duplicate
set of number plates, and collection of a fee of one dollar therefor.

Corumsus, Ounio, March 17, 1919.

Hox. Harvey C. SmrrH, Secrelary of State, Columbus, Ohio.
Dear Sir:—Acknowledgment is made of the receipt of your letter dated March
5, 1919, as follows:

“I would like an opinion from your department regarding the issuing of
duplicate sets of automobile licenses to an individual owner.

We are receiving numerous reques’s for duplicate licenses on tke ground
that the original licenses have been lost and these owhers expect us to issue
duplica‘es for the fee of One Dollar.”

?

Section 6298 G. C. (107 O. L., 545) is pertinent to your inquiry and in part is as
follows:

“Upon the filing of such application * * * the sceretary of state shall
assign to such motor vehicles a distinctive number, and, * * * issue and
deliver to the owner in such manner as the secretary of state may select a
certificate of regisiration, in such form as the secrétary of s ate sall pre-
scribe, and two number plates, duplicates of each other, * * *”

This section seei:s to have had a rather active career, having been amended in
103 O. L., p. 764, supplemented in 104 O. L., 248, and amended in 107 O. L., 515,
supra. Said sla‘ute, during the course of its various amendments, and in its present
form, makes no provision for the issuance of a duplicate certificate of registration.

The only provision relative to a second registration cortificate (without referer.ce
to section 6301, 103 O. L., 765, referring to manufacturers’ applications) ‘hat 1 have
been able to find, wherein a fee of one dollar is provided for, is section 6294-1, 105
0. L., 197, which provides that where the owner of a registered motor vehicle has
transferred the same, the original owner shall remove the number plates upon such
transfer and that should he make application for the registration of another motor
vehicle within thirty days after such transfer and cancellation of the original license,
he may obtain a new certificate by the payment of a fee of one dollar for the unexpired
period of the original registration. Obviously this provision applies only to cases of
transferring ownership of a registered motor vehicle.

In view of the terms of the present laws applicable to the registration of such
motor vehicles, it is concluded that there is no provision in law authorizing the issuance
either of duplicate registration certificates or duplicate number plates.

It is noted that your letter refers to “automobile licenses” but it is assumed that
by such terms you mean the registration certificate or number plates provided for in
section 6298 G. C., supra.

Respectfully,
JouN G. Prick,
Attorney-General.
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129.

ROADS AND HIGHWAYS—LEVY UNDER SECTION 329844 G. C. IS
OUTSIDE OF TEN MILL LIMITATION OF SECTION 5649-2 G. C.

The levy authorized by section 3298-41 G. C. is ou!side of the ten mill limitalion of
section 5649-2 G. C.

Covrtmpus, Ouo, March 17, 1919.

Hox. Caester A. MECK, Prosecuting Aitorney, Bucyrus, Ohio.
Dear Sir:—This will acknowledge the receipt of your letter of March 5, 1919,
requesting my opinion as follows:

“Section 3298-44 of the General Code, which pertains to my question, reads
as follows:

‘For the purpose of providing by taxation a fund for the payment of the
road district’s proportion of the compensation, damages, costs and expenses
of constructing, reconstructing, resurfacing or improving roads and under the
provisions of sections 3298-25 to 3208-53, inclusive, of the General Code,
the board of trustees of any township containing a road district is hereby
authorized to levy annually a tax not exceeding three mills upon each dollar
of the taxable property of said district. Said levy shall be subject only to
the limitation on the combined mazimum rate for all taxes now in force. * * *’

(1) Does the phrase ‘subject only to the limitacion on the combined maxi-
mum rate for all taxes now in force,” refer to the 10 mill or 15 mill limita-
tion?

The Cass Highway Law provided in section 3298-9, to-wit, section 68
of that law, that before bonds could be issued to improve roads, the question
must be submitted to a vote of the people. This seems to have been elimi-
nated in the 1917 Road Law. .

(2) If question number one is answered that ‘the 15 mill limitation
is meant,” does this seetion mean that the 10 mill limitation can be exceeded
without a vote of the people, as required by section 5649-5b of the General
Code? As, for instance, the tax rate of a road district is now 9 mills, and
they wish to improve roads under section 3298-44 G. C. (107 O. L.), page
89, by adding 3 mills, can this be done by a district, without a vote of the

9717

peopie?

In answer to your first question you are advised that the language of section
3298-44 G. C,, as quoted by you, refers to the fifteen mill limitation.

In answer to your second question you are advised that the making of the road
levy provided for in section 3298-44 G. C. outside of the ten mill limit does not require
a vote of the people. In this respect section 3298-44 must be regarded as an exception
to the general provisions of the Smith One per cent law.

Respectfully,
Joux G. PricE,
Attorney-General.

8—Vol. I—A. G.
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130.

WHEN DISCHARGE FROM DRAFT MAY BE RECORDED—SECTION 2770
G. C. CONSTRUED.

A discharge from draft under the selective service act may be recorded under section
2770 G. (. .
Corumsus, Ouro, March 18, 1919,

Hdon.Joan L. CABLE, Prosecuting A tlorney, f4ma, Ohio.
Desr Sir:—This is to acknowledge the receipt of your letter dated January 31,
1919, as follows:

“Your predecessor, Mr. McGhee, in opinion No. 1561, November 19,
1918, ruled in part that persons discharged from the draft are not entitled
to kave their discharge recorded under provisions of section 2770, General
Code.

In this county and no doubt other counties, we have cases where a person
was inducted into service by the local draft board, went to camp, was ad-
ministered the oath, pas