
1136 OPINIONS OF THE ATTORNEY GENERAL 

MUTUAL FIRE INSURANCE COMPANIES; REIN­
SURANCE FUND. 

Attorney General's Office, 
Columbus, ·Ohio, January 9, 1883. 

Cpl. Chas. H. Moore, Superintendent of Ins·ura:nce: 
SIR :-I have received yottr favor dated December 18, 

r882, in which you ask, "Are all mutual fire insurance com­
panies organized under th~ 'laws of Ohio, required by law to 
have for the purpose· of reinsurance, a sum equal to fifty 
per cent. of the cash premiums received for unexpired risks 
and policies?." 

I do . not conceive that. any mutual fire insurance com­
pany has a right to require thatany portion of the premium 
charged for a policy issued shall be paid in advance, out 
that the company must receive a note therefor, which note 
is st~bject to assessment-s for losses and expenses, unless 
especially authorized by law so to ~o:. 

Section 3653 authorizes certain mutual companies hav­
ing a certain amount of assets to issue policies upon the 
stock plan. 

Formerly section 3682 authorized mutual companies to 
sell insurance for cash, but this section was repealed in 
188o. 

Therefore I conclude that no mul:ual company organized 
under the laws of Ohio has the right to require its premiums 
to be paid in cash or partly in cash, except such as. are men­
tioned in section 3653, and that paragraph seven of. s(tb­
division three of section 3654 has application only to the 
mutual fire insurance companies having the authority con­
ferred by section 3653. 

I may be wrong. in my conclusion? and before you take 
any aLtion upon it, I suggest that opportunity be given those 
who differ, to be heard. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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Statu.te Ca~·mot be M od·ified by 1 oint Resol•l£t'ions-Copora­
tions; lN·C1'ease of Capital Stock by. 

STATUTES CANNOT BE MODIFIED BY JOINT 
RESOLUTIONS. 

Attorney General's Off].ce, 
Columlms, Ohio, J anuar)' 26, 1883. 

Hon. 0. f. Hodge, Speaker Hottse of Representatives: 
SIR :-I have the honor to make the following reply to 

the request contained in House Resolution No. rrs: 
The statutes of Ohio authorize the admission of resi­

dents of this State into the asylum for the deaf and dumb, 
the blind, feeble minded youth and insane, and into the 
Ohio Soldiers' and Sailors' Orphans' Home. 

I think that it is a fixed principle of Ia w that a statute 
cannot be modified, changed or repealed by a joint resolu­
tion of the General Assembly. If a joint resolution should 
be adopted conferring authority upon the officers of said 
institutions, other and different from that conferred by 
statute, such resolution would have no effect. 

Of course the officers having charge of these institu­
tions can only admit to the benefits thereof, such persons 
as the Jaw authorizes them to admit. 

Vt~ry respectfully yours, 
GEO. K. NASH, 

Attorney General. 

'CORPORATIONS; INCREASE OF CAPITAL 
STOCK BY. 

Attorney General's Office, 
Columbus, Ohio, January 27, 1883" 

Hon. las. W. Newman, Secretary of State, Col~tmbus, Oh£o: 
DEAR SIR:-You have <;ailed my attention to section · 

.1262 of the Revised Statutes providing that a corporation 
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c;orpo,·Mions; Inc1·ease of Capital Stock by. 

for profit may increase its capital 'stock by a vote of the 
hO.lders of a majority of its stock, at a meeting called by a 
majority of its directors, at least thirty days' notice of the 
time, place· and object of which has been given by publica­
tion in some newspaper of genera! circulation, and by letter 
addressed to. each stockholder, whose place of residence is 
known, and a certificate of such action of the corporation 
shall be filed with the secretary 6£ state. 

At the same time you submitted for my consideration 
a certificate dated at Cincinnati, January 9, r883, :which the 
Queen City Malleable Iron· Company desires to file in your 
office. This certificat~ sets forth. that at a meeting of the 

· stockholders of said company held at i·ts office on January 
9, r883, the holders of 'nine hundred <1;nd eighty-eight shares 
of its stock were present in 'person, that the holders of twelve 
sl1ares of sto~k were present by proxy, and that its . entire 
capital .stock is divided into· one thousand shares. It · is 
further shown by thi.s certificate that "it was unan•hnousJy · 
resolved" that the· capital stock of the Queen City Malleable 
Iron Company be increased to $250,000. 

You ask whether this is suc:;h i. certificate as section 
3262 requires to be placed on file iri. ·yqur offic-e. 

It does not show that a m;,~.jori t)· ·nf the directors of said 
corpor.ation · called a meeting of · the stockholders fo·r the 
purpose of acting upon the subject of increasing the capital 
stock of the corporation. It does not show that at least 
thirty days notice of the time, place .and object of the meet­
ing has been given by publication and by letter as required 
by said section. · 

It does not show that the proxies, who voted twelve 
shares of stock, were authorized by their principals to act 
11pon the question .of increasing the capital stock. 

I think. that in order to justify you in filing the cer­
tificate it must show that the action increasing the . capital 
stock was take;~ at a meeting called. by a majority• of the 
board of di~ect~rs. This affirmative action upo!) the part 
of the board of directors is as neces?ary to the valid increase 
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She1'iff; Fees of. 

of the capital· of a corporation as is the affirmative action of 
the stockholders. 

If after such a meeting is called by a majority of the 
directors, and \vithou t th~.: notice:: required by the statute, 
all the membt:rs a~scmble and in writing waive the want 
of notice, or all vote in favor of the increase of capital stock, 
I do not think that' the action of the stockholders is valid 
on account of the fai lure to give the statutory notice. 

If one stockholder is absent who has not received the 
required notice, or if present, ·refuses to give his consent 
to the proceedings. I think the action is invalid . 

If a stockholder is present by proxy, it is necessary 
tl1at the agent should be auth(lrized hy his principal' to act 
upon the 'subject of waiving notice, and the subject of in­
creasing the capital stock. 

Very truly yours, 
GEO. K. Ni\SI-1. 

Attorney GeneraL 

SHE]{ IFF: FI~ES OF. 

,:\ttNncy Gct1cral's Office, 
Columbus, Ohin. J anuary 29 .. 1883. 

Mr. Af. S. Uarlnrm, Audilor. /~·onion. Oll:in: 
D''''l< Sm :-St~ction .) c)f the act c:>f !VIarch r6, r867, 

provided that the sheriffs should receive not to· exceed $300 
for services in criminal cases not otherwil;e provided for. 
At that time no provision was made f< ... serving subpoenas 
on witnesses to testify before the grand jury, and other 
matters therein mentioned: 

Kyle, sheriff of Greene County, claimed that the con1-
missioners should. pay him for these services in addit'ion to 
the $joo allowance. The court held that these services were 
includ~d 'in tl~e $300 allowance. 

. Since 'that time the law has · been changed, as section 
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Cou-nty Surill!'yors; 1 nstruments of-C ount·y Auditors; Dttty 
of Under Sect-imt 4457· 

1230 provides specifically for fees for these services in addi­
tion to the $300 allowance provided for by section 1231. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 

COUNtY SURVEYORS; INSTRUMENTS OF. 

Attorney General's Office, 
Columbus, Ohio, January 29, r883. 

Mr. L. H. Potter, Prosec·uting Attorney, P(]Juld·1:n.g, Ohio: 
DEAR SrR :-I do not thin~ that county commissioners 

are authorized to furnish field instruments for county sur­
veyors. Section r r8I by the words "other suitable articles," 
only has reference to such furniture as is necessary for the 
office. Every man who is qualified to be a county surveyor 
·is supposed by the law to have a set of instruments of his 
own ready for use. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 

COUNTY AUDITORS; DUTY OF UNDER SEC­
TION 4457· 

Attorney General's Office, 
Columbus, Ohio, January 29, 1883. 

Mr. L. C. Laylin. Prosecuting Attorney, Norwalk, Ohio: 
DEAR SIR :-I have received your favor of the 25th inst. 

If ·r am not mistaken iri my interpretation. of ·section 4457, 
Revised Statutes, it requires the auditor to make out one 
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Sheriff,· Allowance to in Criminal Cases. 

notice to be. serv.ed upon resident Jot or land owners, and 
municipal or private corporations. This notice he must hand 
to the petitioners or one of them, and it is the duty of the 
petitioners to see that the parties are properly served. 

To do this involves the making of the copies by the peti-
tioners. Very t ruly yours, 

GEO. K. NASH, 
Attorney General. 

SHERIFF; ALLOvVANCl:O:. TO lN CIHMI.NAL CASES. 

Attorney (;cncral"s Office, 
Columbus. O hic.1, January :)0, 1883. 

Mr. John C. Cla.rk. Prosccnting Attorney_. (;rcenvillc, Ohio: 
DEr\H S I R :-Section 1231, Revised Statutes, provides 

that the shet·iff may be allowed not to exceed $300 per an­
num for services in criminal cases where the State fails to 
convict, or the defc·ndants pro'i.le ·i11soh:ent. 

Section 1261, Revised 'Statutes, provides that the fees 
accruing to the clerk for services rendered by him in any 
criminal· cause when:in the Statt> fails to convict, or collect 
the costs after due and diligt'nt dfort made therefor, shall 
be paid out of the county tn:asury, but not more than $300 
shall be paid in any one year. 

You state that you r sheriff and clerk have been paid 
the fu ll amount of $300 each fo r each year. 

You also sta~e that a man was convicted of murder in 
the first degree in one of these years, and that after diligent 
effort the courts cannot be paid out of his property. Now 
these officers want to have their costs in this case paid out 
of the county treasury. It cannot be done. The full power 
to reco111pense them from the treasury was exhausted when 
the $300 was paid to them for services during the year in 
which this case was tried. Very truly yours, 

GEO. K. NASH, 
Attorney General. 
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------------~---incorpora·#on of •''Saloonkeepi!·rs' Associat?:on of Cinci1·;.na.ti." 

Attor-ney General's Office, 
Columhtls, Ohio, January JO, 1883. 

Mr: W: P. Hnrllmrt, Cincinnati, Ohio: 
· DEAR SIR :-I d6 not' know of any power that authorizes 

a public officer to delegate to C~nother the right to perfonn 
his official duties. I do not think that you could give to 
another the. power tq act in your place in the board of tnis­
tees of Longview Asylum. 

Very trttl); yours, 
GEO. K. NASH, 

Attorney General. 

INCORPORATION OF "SALOONKEEPERS' AS'SO- · 
CIATION OF CINCINNATI." . 

Attorney General's Office. 
·columbus, Ohio, February 7, r88J. 

!Ion. Ja.s. W. Newmdm., Secreta·r'V·of State, Colu-rnbus, Ohio: 
DEAR SIR :-I have had the -hono_r to receive your favor 

of the 6th inst. enclosing the articles of incorp.oration of 
"The Saloonkeepers' Association of Cincinnati, Ohio.'' · 

An examination of these articles shows that the ques~ 
tion raised is the same as the on~ passed upon by me in an 
opinion given to the secn:tary of state upon the 22d of 
April and 1oth of May, 1882: · · · 

. I think now a:s I did then that corporations organized 
·for the purpose set forth in these articles of incorporation 
can not he created in Ohio. 

I ery truly ·yotirs, 
GEO. K NASH, 

Attorney General. 
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Incor-poration of Savings and Tmst Compan)l. 

INCORPORATION OF SAVINGS AND TRUST 
COMPANY. 

Attorney General's Office, 
Columbus, Ohio, February 8, r883. · 

M ess1·s. Estep, D£c key a.nd Squire, C levela1~d, 0 hiJo .: 
GENTLEl\IEN :-I am in re~eipt of your favor of the 7th 

inst. I regret very much thi!t I have given you any trouble in 
regard to the articles of incorporation of the Savings and 
Trust Company. 

I have been laboring under the idea that if a <;:Orporation 
is to be organized in Ohio to do the business of a savings and 
loan association. it must he organized in accordance with 
section. 3797; etc., etc., and if a corporatioi1 is to be organ­
ized to do the business of a safe ancl trust deposit company, 
it must be organized in accordance with section 3821. etc., 
etc., laws of 1882, page 101, and I have had my doubts . 
as to whether the . two classes of business could be carried 
on by one corporation. 

In examining the certificate of incorporation subrnitted 
to me by the secretary of state, it seemed to me that there 
'was an dfnrt: to combine the hnsiness of two different classes 
o f cnrpnra !'ions i 11 one. 

I do not think tl;at· section 3235 helps the matter. That 
is ~l very general sl<Ltute in which it is attempted to state 
briefly the purpose foi· which a corporation may be organ­
ized. Jf afterwards a particular business is singled. ot•t in 
the statutes, and it is provided that corporations for that 
business shall be organized in a particular way, I do not be­
lieve ~bat they can be organized iri·any other way. 

The question wh ich came up in the mind of the sec­
retary of state was as to whether the attorney general should 
a',)prove the certificate of savings and loan assoclation.s: 

I am very liable to be mistaken, as I am compelled by 
the many things I have to look a:fter in this office, to take a 
sort of run and jump at everything that comes up. 
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C ounJy C om11Iissioners; Oetailed Report of. 

If :r am, wrong, 1 shaH be· very 'glad to l.Je corrected. 
I will retain the certifiQate until t ·hear from you again. 

Very truly yours, . 
GEO. K. NASH, 

Attorney General. 

COUNTY COMMtSSIONERS; DETAILED RE­
PORT QF. 

Attorney General's Office, 
Columbus, Ohio, February r6, r883. 

Col. W. L. Ctwr'y, Ma:rysville, Oh1"o: 
DEAR SIR :-I am in receipt of your favor of the r2th 

·in st. 
Section 917, Revised Statutes, requires the county com­

missioners to make a detailed · report of their financial trans­
actions. 

The common definition of the word "detail" is "to re­
la~e in particulars," "to pa·rticularize," "to report minutely 
and distinctly." 

I do not see how this can be done without giving each 
item-that is, givir:g the date of payment, for what services 
paid, to whon'l paid, and the amount. 

r suppose also that the object of having this report 
published is to give the pe~ple certain and definite informa­
tion in regard to the financial transactions of the commis:­
sioners. 

It seems to me that the object of the statute would not 
be wholly accomplished unless the word "detailed" )s. used 
in the sense which I have indicated herein. . 

By referring to any one of the annual reports of the 
auditor of state you will find a detailed statement of dis­
bursements from the general revenue fund. This fills my 
idea of a detailed statement. Very truly yours, 

. GEO. K. NASH, 
Attorney General. 
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Qh;,:o F01rmer's Insurance Compawy; Ret'ltrns for Taxation. 

OH~O FARMER'S INSURANCE COMPANY; RE­
TURNS FOR TAXATION. 

Attorney General's Office, 
Colut11btts, Ohio; February 19, 1883. 

Mr. C. ]. Chase, .Cottnty Auditor, Medina, Oltio: 
DEAR SIR :-I am in receipt of your favor of the 6th 

inst. in which you enclose a copy of the action taken by your 
board of equalization upon the 3d of June, 1882, in regard 
to the returns for taxation made by the Ohio Farmer's Insur­
ance Company. 

The action of the boarcl o( cqn:tlization was taken upon 
the 3d of June, 1882. Long after that date the auditor of 
state issued an ordet· to you in regard to placing the reserve 
fund of the Ohio Farmer's Insurance Company upon the 
tax duplicate. That order section 166, Revised Statutes, 
commands you to obey, and the former action of the board 
of equalization would not relieve you from this duty. No 
power in the State can do this except the courts, and the 
action of the board of equalization does not relieve the com­
pany from the duty to pay the taxes. 

Looking upon the Jaw as I do,. the State will continue 
to insist that the Ohio Farmer's Insurance Company shall 
pay the taxes upon its entire reserve fund for the year 1882. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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'Incorporation of tlte Parkins File Con~patty. 
----

·INCORPORATION OF THE PARKINS FILE 
COMPANY. 

Attorney (',eneral's Office, 
Columbus, Ohio, Febn.tary 20, 1883. 

Hon. las. W . Newmat~, Secretar)' of St<ite, Columbus, Ohio: · 
DEAR Sm :- I delayed answering yottr favor enclosing 

the certificate of increase of the capital stock of the Parkins 
File Company on account of pending legislature in the Gen­
eral Assembly. 

· It was a question of great doubt as to whether, under 
section 3262, Revised Statutes, the secretary of state could 

· file a certificate of increase of capital stock where stock­
holders had attempted to waive the publication and' notice 
required \:ly s.aid section. I~ order to settle this question 
arid give more latitude, the General Assembly on the x6th 
of February aniended said .section by inserting after the word 
"known-,'' and before the word "and," the follow'irig wo,rds: 

"Or such increase may be made at any meet­
ing of the stockholders at which all the holders 
of stQck are present, by person or by proxy, and 
waive in writing such notice by publication. and 
by letter, an.d also agree in writ-ing to the inc-rea:se 
of the capital stock' namittg the amott-nt of 1:ncrease 
to 'which they agree." 

I think that the certificate of the Parkin File Company, 
even under the amended law, is defective in that it does not 
show that all t-he stockholders agreed in writing to the pro­
posed increase of capital stock. 

I think that the certificate ought not to be filed until 
this defect is cured. 

Very truly yours, 
GEO. K. NASH, 

· Attorney Gef!eral. 
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County A niiitor; Fees of. 

COUNTY AUDITOR; F~ES OF. 

Attorney General's Office, 
Columbus, Ohio, .February 26, 1883. 

]tf.r. Geo. Kinney, Prosec11tillg Attorn.ey, Sa.ndttsky, Ohio: 
DEAR SrR :- By your favor of the 18th inst. I am in­

formed that Mr. A. Hodes was elected auditor of Sandusky 
County in October, r878, he therefore. became auditor in 
November following for th~ term of three years, and was 
entitled to the fees prescribed by the act of April 24, 1877, 
0 . L., Vol. 74, 124. This act was in force until June 1, 1879, 
when a new law went into force, regulating the fees of 
cout1ty officers. See 76, 0. L., 17. Section 36 of this act 
provided among other things that "the provisions of this 
act shall not affect the salary or fees of any officer during 
the time for which he may have been elected or appointed 
before the passage of this act." 

The ·act to revise and consolidate the general statutes 
of Ohio was passed June 20, 1879,. and went into effect 
January r, r88o. Section 1365 of said statutes also pro­
vides that "officers elected or appointed to any of said offices 
before the pa!;~age of this act, shall not as to their fees or 
salary for the time for which they have been elected 0r ap­
pointed. be affected. but th:;!y shall severally be entitled to 
the fees and salary prescribed for their respective offices 
before the p·assage of this act." 

I think that Mr. Hodes, during his first term of .office, 
commencing in November, 1878, was entitled to the fees · 
provided by the act of April 24, 1877. 

I do not think that your sheriff is entitled to any com: 
pensation under section. 1309. The only officers to which 
this allowance 'can be ma(le are those mentioned in sections 
1306 and 1307. 

Very truly yours, 
GEO: K. NASJi, 

Attorney ·General. . . 
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County Comm1'ssioners; Duty ·of-The P:rovidt;nt Life and 
T n;s t C om.pnny 

---------~---------

COUNTY CQM.MISSIONERS; DUTY OF. 

Attorney General's Office, 
Columbus, Ohio, March 5, r883. 

Mr: John M. Braderick, Prosecuting Attorltey, Mar:ysville, 
Ohio: 
DEAR SIR :- In reply to· your first question I will say 

that in my opinioH section 8so, Revised Statutes, requires 
that the rolJ. ~hall be called each time the cointhissioners 
audit an account to be paid out. of the county treasury. 

I do not understand the second question. I · d'o ;10t see 
how a memorandum, showing a 'call of the yeas and hays 
can be entered upon the journal when it is not a fact. No 
account should be marked approved· before the yeas and . 
nays have been called. · 

When the commissioners are acting under sections 
4896 and 4897, the auditor should not draw his warrant 
upon the approval of one director. All uills should be pre­
sented at a meeting of the board. and be allo.wed upon a call. 
of the yeas and nays. It is not a compliance with the Ia~ 
to approve the bills after the money is· given. 

Very tntly yours, 
GEO. K. NASH, 

. Attorney'General. 

THE P RbVIDENT LIFE AND TRUST COMPANY 

Attorney General's Office, 
Columbus, Ohio, March 10, 1883. 

Col. Chas. H. Moore, Superin.tendent of hiS·umnce .· 
DEAR SrR :-I have examined the act of the General 

Assembly of the State <;>f Pennsylvania creating "The Provi­
dent Li fe and Trust Company, of Philadelphia," and by 
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Jnfinna.r'y Directors,: Compe~uation of. 
-----------------

section 9 of that act I conclude that said corporation is 
authorized to invest its capital stock and other moneys in 
any good securities. 

I herewith transmit sa;d act and the supplementary acts 
thereto, to you. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 

J N FJRM.f\R Y DI.RECrOHS; COMPENSATION OF. 

Atton~ey General's Office, . 
Columbus,' Ohio, March 26, 1883. 

Mr. Wm. Southmoyd, Clerk, AkrMI, Ohio: 
DEAR Sm :- I am in receipt of you r favor of .23d inst. 

I think that the county commissioners are right in making 
the refusal which you speak· of in your letter. They can 
only make such allowances as the Ia w authorizes them to 
make. Section 968 provides that the county commissioners 
shall allow the directors of an infirmary for their services 
i1i attending the regular and called meetings of said board, 
a sum not exceeding $2.50 for each day's attendance, and 
the directors may be paid . a reasonable compensation for 
extra .services rendered in their official capacity othir·· than 
iB attending regular or called meeting~·. 

I suppose that this last provision has reference to 
services rendered in perfom1ing some duty imi:>osed upon 
them by statute. I know of no statute making it the d\\ty 
of infirmary directors to hold a state convention at <:;olum­
hus. or elsewhere .. and if they attend such a meeting it is a 
111Cft vo\illlt<try matter, and they cannot be recompensed 
for their tiuH: or expenses. 

Very truly yours, 
GEO. K. NASH .. 

Attorney General. 
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Ballots; h~lt Name Shotdd' Appea•r: on-h~-r~rs,· Co.mpellsa­
tion. of Talesman. 

BALLOTS; FULL NAME SHOULD APPEAR ON. 

Attorney General's Office, 
Columbus, Ohio, March 27, 1883. 

j'vlr. Benj. F. Scut.fMd, Siam .. Ohio: 
DE:\R S1R :- lt is a lways best that the full Christian 

name of a candidate should be printed or written in full on 
the ballot. If, however, the name appeared upon all the 
ballots by initials as "E. B. Wit~ship," they should all be 
counted for E. B. Winship. and if elected the ce rtificate of 
election should be issued to E. B. Winship, and the man 
known as "E. B. W inship'' is entitled to receiye it. 

. If upon a part of the ballots the name "Edward B.'\:Vin-
. . ship" should appear, and upon a part "E. B. Winship," and 
it was the evident _in_~ention of the voters casting the ballots 
for "E. B. v\linship"· l-.· ·,oote for Edward B. Winship, then 
all the ballots shoitl<.l be . .~<~nted for Edward B. Wi~'>hip. 
· Very truly yours. 

GEO. K NASH. · 
Attorney General. 

JURORS'; COMPEKSATION OF TALESMAN .. 

Attorney Ge~eral's Office, 
Columbus, Ohio, April 6,_ 1883. 

lvfr.-C .. B. Winte·rs, Prose-cuting Attorney, Sandusky, Oh-io: 
DEAR. SIR :-In .answer to your favor of the 6th iflsf. r 

wilJ·say that in my opinion the act passed Marcl. · .. ) . 1881. 
0: L., Vol. 78. page. 95, applies exclusively to Cuyahoga and 
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Ta.·vation of Mone)•S, Credits, Etc., Co1werted Into United 
States Bonds-Bids Fo1· Jl!Iaterial al!d Labor on Public 
Buildings 

TAXATION OF MONEYS, CREDITS, ETC., CON­
VERTED INTO UNITED STATES BONDS. 

Attorney General's Office, 
Columbus, Ohio, April 26, r883. 

E. N. HMvant, Esq .. Prosecuting AttOi'ney, Ashland, Ohio: 
DEAR Sm :-J have yours of the r8th inst., in which you 

ask whether "moneys, credits, or other effects, converted 
into bonds or other securities · of the United States are· tax­
able for the time held as money, credits or other effects," 
and in reply would answer in the affirmative. 

In my judgment the General Assembly, by section 2737, 
Revised Statutes, clea.rly intended to subject such property 
to taxation for the time and in the manner therein stated. 

Very truly yours, 
D. H. HOLLINGSWORTH, 

Attorney GeneraL 

BIDS FOR MATERIAL AND LABOR ON PUBLIC 
BUILDINGS. 

Attorney General's Office, 
Columbus; Ohio, April 27, r883. 

Mr. John T . Hire, Prosecutittg Attonte)•, J-Iill~b01'0, Ohio: 
DEAR Sm :-Your favor of the 23cl inst. came duly to 

hand. and would have been answered sooner but for delay 
incident to a change in this office. 

In reply I now have the honor to say that in my judg­
ment a bid tmckr section 3988, Revised Statutes, for a job 
of work which embraces both labor and materials, should 
be so formed that the board of education (or the commis­
sioners in the case you mention) may accept the sa1~1e for 
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Costs in Criminal Cases,· When. Convict is Rejected b)• 
Wardm. · · 

---·----
either or both. Otherwise the object sought by paragraph 
five of the section would be wholly defeated. 

A discretion is lodged with the board under paragraph 
six to "accept a bid for both labor and material which is 
the lowest in the aggregate," but this discretion does not 
obviate the necessity of the bidder putting his bid in legal 
form. 

I find nc::>thing 1n the section requiring the work to be 
divided into "branches," paragraph five contemplating only 
a division between "labor" and "materials." If, however, 
this be done, the same distinction betvveen labor and ma­
terials should be made by tbe bidder in each branch of the 
work . 

When the work is divided into branches, I see no reason 
why a bicl may not be legal as to one branch, and informal 
as "to another. The word "bid" as used in the section refers 
to the proposition of t~e bidder, whether for a part or all 
the work. In immaterial matters the board should exercise 
a sound discretion. 

With these suggestions. I trust you may have no clif­
ficulty in applying section 3988 to the work in hand. 

Yours truly, 
D. H. HOLLINGSWORTH. 

Attorney General. 

COSTS IN CRIMINAL CASES; WHEN· CONVICT IS 
REJECTED BY WARDEN. 

Attorney General's Office, 
Columbus, Ohio, April 27, 1883. 

Mr. John C. C!arle, Prosecuting Attorney, Greenville, Ohio: 
DEAR Sm :-Your letter of the 18th inst. would have 

received attention before now but for unavoidable delay 
caused by a change in this office. 
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T-V arden. 

If I understand your statement correctly, it i!? as fol­
lows: 

Two persons were separately indicted, tried, convicted 
and sentenced for the commission of felony in Darke 
County; after sentence an execu.tion was issued in each case 
and properly returned unsatisfied for want of goods or chat­
tels, lands or tenements whereon to levy; the convicts were 
then conveyed by the sheriff of the county to the penitentiary 
and an offer made ·by him to deliver them to the warden, 
together with properly certified copies of sentence and bills 
of cost, that theretipon the warden refused to receive them, 
or allow any part of the cost bills, and the sheriff was thus 
compelled to return the convicts to the jail of Darke County, 
from which one of them afterwards escaped, without fault 
of the sheriff, and was ne\rer recaptured. 

The other one was.-subsequently returned to the peni­
tentiary and received by the warden. 

The question now arises what amount of costs should 
be allowed by' the warden to be paid out of the state treasury. 

In my judgment the liability of the State ·for costs at­
tached at the time the sheriff first tendered the convicts to 
the warclen, and that he \-vas then bound by law to allow 
and certify ·all costs correctly charged in the cases. I find 
nothing in the ~tatutes authorizing him to refuse to receive 
the convicts, because of their alleged exposure to the small­
pox, and ho.wever worthy and proper his action may have 
been, on grounds of public policy, it would not relieve the 
State from liability for costs theretofore legally incurred. 

I think, therefore, the warden should now certify all 
costs and expenses of transportatio~1 properly incurred in 
each case up to the time the convicts were tendered to him. 
As to the increased expenses. of transportation, rendered 
necessary by reason of his refusal, I have more difficulty. 
The war~len not being authorized to refuse to receive the 
convicts he could not by an illegal refusal increase the legal 
liability of the State for costs. I think, therefore, that the · 
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M[trria.ge b·y N on-Res·ident Nhnister. 

State is not liable for the additional expenses of transporta­
tion, miJeage, etc. 

In this opinion I do not wish to be understood as re­
flecting upon. the warden. I think his action was dictated 
by a prudent regard for public interests and the welfare of 
the inmates of the penitentiary, yet as the law stands, the 
additional expenses aforesaid can only be paid out of the 
state treasury by a specific appropriation for that purpose. 
This, T think, should be made by the next General Assembly. 

Very truly yottrs, 
D. H. HOLLINGSWORTH, 

Attorney General. 

MARRIAGE BY NON-RESIDENT MTNISTER 

Attorney General's Office, 
Columbus, Ohio, April 27, r883. 

Hon. N. J;V. Goodhue, Probate Judge, Akron, Ohio: 
DEAR Sm :-Yours of the 23d inst., asking my· opinion 

as to the proper construction to be given to sections 6385 
and 6386, Revised Statutes, is received. You· add therein 
that the prosecuting attorney, the legal aclvi_:;er of all count.v 
officers, has given an opinion to the e·ffect' that a regularly 
ordained minister. once licensed to solemnize marriage in 
this State, may continue so to do after a severance of his 
pastoral relations in. and his removal from. the State. It 
would seem indelicate for me to give an opinion, either 
corroborating or at xariance with the one given by Mr. 
Baird, ·without a request from bim, as conten1plated by the 
statute which makes the attorney general his legal adviser. 
My opinion should, t herefore, be ·given no other weight than 
that of any other attorney you might consult. 

I find, upon examination of the files in this office, that 
my predecessor, Hon. Geo. K . Nash, in a similar case, but 
after the marriage had been solemnized, once gave an 
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opinion to the effect that such marriage was legal, and that 
the certificate of the fact of the solemnization, made by a 
minister so situated, should be accepted and recorded by the 
probate court. As a matter of fact, we know that such mar­
riages are of common occurrence in the State. If, however, 
the question was entirely new, and properly befQre me for 
an opinion, I should hesitate to say that the words "within 
this State" are meaningless. As it is, I am not disposed to 

· disturb the opinion of Mr. Nash, or interfere with the ex­
pressed views of Prosecutor Baird. 

Regretting not to be able to give you a more definite 
opinion, I have the honor to be, 

Your obedient servant, 
D. H. HOLLINGS.WORTH, 

Attorney General. 

CONSTJ.TUTIONAL AMENDMENT; VOTE ON. 

Attorney General's Office, 
Columbus, Ohio, April 27", r883. 

iVlr. C. 111. Kenton, Editor, Etc., Marysville, Ohio:· 
DEAR SIR :--I am in receipt of your favor of this date 

in which you say there seems to be "a diversity of opinion 
relative to the decision of ex-Attorney General Nash con­
cerning the vote on the proposed constitu~ional amendments 
relative to the liquor traffic," and ask me to give an opinion 
on the subject in concise form for publication. 

It is not the province ofthe attorney general to prepare 
opinions "for 'publication," yet I have no hesitancy in ex­
pressing my individual views on a subject of such general 
interest to the people. 

I can not. however, ·conceive how any "diversity of 
opinion". can e-"<ist as to the opinions of my distinguished 
predecessor. On examination, I find on ·61e in the office 
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copies of two letters written by J ~dge Nash which, in my 
judgment, effectually preclude the idea of any uncertainty 
on the subject, and which cover the exact point about which 
you inquire. I quote from each: 

"A citizen, without doubt, can vote 'yes' on 
both · propositions, or 'no' on both, or 'yes' on one 
and 'no' on the other. 

"I have no doubt about the right of a citizen 
to vote 'yes' on both propositions, or about his right 
to vote 'no' on both proposit ions, or about his right 
to vote 'yes' on one and 'no' on the other." 

These letters are conclusive, and I fully concur in the 
opinions therein expressed. 

If more were needed I might refer yon to section I, 

article ·I6 of the cons~itution itself, which distinctly recog­
nizes the right of the General Assembly to ~ubmit more than 
one proposition at the same time, the only requirement being, 
as therein expressed, that "when more than one amendment 
shall be submitted at the same time, they shall be so sub­
mitted as to enable the electors to vote on each amendment 
separately." 

This has been done in the present instance, and I sub­
mit that there is not the shadow of a doubt of the legality 
of the action of the General Assembly. It is idle to specu­
late on the possibility of the adoption of both amendments. 
It requires a majority of all the votes cast at the election to 
adopt either, and in the improbable event of both receiving 
such a majority, it is possible the court might hold that "the 
manufacture and the traffic in intoxicating liquors to be •used 
as a beverage" is prohibited by one, and that the General 
Assembly is given power by the other to reg-ulate the traffic 
and levy a tax on the sale of such liquors when sold for pur­
poses other than "use as a beverage." Indeed this would 
seem to be the legitimate result of the adoption of both. 

I have the honor to be, 
Your obedient servant, 

D. H. HOLLINGSWORTH, 
Attorney General. 
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CHANGE OF INCORPORATED TOWN TO 
VILLAGE. 

Attorney General's Office, 
Columbus, Ohio, May 1, 1883. 

Hon. las. TV Newman, SecretGJr:v of State, Columbus, Ohio: 
DEAR SIR :-I acknowledge the receipt, through your 

office, of a letter elated April 10, 1883, from Mr. W . H. 
Beebout, "recorder" of Richmond, Jefferson County, Ohio, 
in which he asks how the citizens of that place shall proceed 
"to have the act of incorporation changed from a town to 
a village of the second class. 

In reply I have the honor to suggest that no action 
whatever is necessary. By section 1546, Revised Statutes, 
municipal corporations are divided into cities, villages and 
hamlets. Villages of the second class include those contain­
ing a population of over two hundred and not less than 
three thous~nd. (Sec. 1549, R. S.) 

Althoi.~gh in the original act of incorporation Richmond 
may have been designated as a "town," I am of the opinion 
that by force of statutes enacted, it is no'W in name and in 
law "a village of the second class." If this be so, it obviates 
the necessity of answering Mr. Beebout's other questions. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Armo·ry,· Co11str·nction of Word in Section 3085, Revised 
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ARMORY; CONSTRUCTION OF WORD IN SEC­
TION 3085, REVISED STATUTES. 

Attorney General's Office, 
Columbus, Ohio, May 3, r883. 

Col. H. A . A.1:line, Assistant Adjutant General, Colnmbu.s, 
Ohio: 
DEAR Sm :-I am in receipt of your favor of this date 

asking my opinion as to the proper constrnction to be given 
to the words "a suitable armory and drill room," as they 
occur in section 3085, Revised Statutes, and have consid­
ered the same. 

·webster defines an armory to be "a place where arms 
and instruments of war are deposited for safe keeping," 
and in my judgment a drill room which does not contain 
or ha.ve connected •vith it such a "place," does not come 
within the purview of the language or the requirements of 
the section. 

As to the force and effect to be given specially to the 
word "suitable," I e-'<press no opinion. Your military knowl­
edge will be sufficient to determine in each instance when 
called upon to make an inspection. 

The proper municipal and township authorities are 
charged with the duty of not only pro\•iding a room to drill 
in, but also "a suita.ble place"-otherwise an "armory"- to 
deposit the arms and accoutrements of a company of the 
State militia when not in nse. 

Respectfully submitted, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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BOARD OF PUBLIC WORKS; POWER OVER 
AP.PROPRIATIONS. 

Attorney General's Office, 
Columbu~, Ohio, May 17, r883. 

H on. f . B . Gregor:v. Chief Enginem' Boa.rd of Public W orl<s, 
Columbus, Ohio: 
DE.\R Sm :---In· reply to your inquiry of this date, con­

cerning the power of the board of public vvorks over an ap­
propriation of $ro,ooo made by the General Assembly to 
"rebuild the locks and make other necessary repairs in a. por­
tion of the i\Iiami and Eric Can<tl (0. L ., Vol. 79, page II), 
I have the honor to say that I find 110 special limitation, 
either in the act or the general statutes, 011 the power of the 
hoard in expending the amoun t appropriarted, except that it 
shall be used for the purpose expressed in the act itself. I 
am of the·opinion that the board may, in its judgment, either 
let all or pa rt of the work in the usual form of contracts, 
or have the same perfonnecl under its immediate ,'•.!per­
vision. or that of some suitable superintendent appointed 
for the purpose. 

Respectfully submitted, 
D. H. HOLLJNGSvVORTH. 

Attorney General. 

PUBLIC ADVERTISING; CONSTRUCTION OF SEC­
TION 4369, REVISED STATUTES. 

Attorney General's Office, 
Columbus. Ohio, May 17, 1883. 

I-l on. f. K.. B-ro'Wtt, S1tperviso1' of Public Printing: 
DEAR Sm :-In reply to your inquiry of recent date, I 

have the honor to say that, in my_ judgment, Chapter 9, Title 
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County C0'1Jt1n£ss-ioners; Powers as to CoW'tty Roads; Sec­
. tion 4654. 

5, Revised Statutes, is .intended to fix a definite price for 
public advertising where such price is not otherwise fixed 
by law, to-wit: "For the first insertion, one dollar for each 
square," etc., the square being a spa~e occupied by two hun­
dred and forty ems, as described in section 4369, as amended 
1\'iarch r6, r88o ( 0. L., Vol. 77, p . 40). The price of all, 
or nearly all pttblic aclv'ertising being thus .fixed, section 316, 
Revised Statutes has very little application to the i11110unt 
to be paid for such work. 

Yours truly, 
. D. H. HOLLINGSWORTH, 

Attorney General. 

COUNTY COMMISSIONERS; :POWERS AS TO 
COUNTY ROADS; SECTIOl\ 4654. 

Attorney General's Office, 
Columbus. Ohio, May 17, r883. 

Geo. Stra3'er, Esq., Prosecuting Allomey, Bryan, Ohio: 
DEAR Sm :-I am in receipt of your favor of l4th inst. 

and have consiclerecl the same. 
In my judgment "a public road laid out, it.nprovecl and 

uninterruptedly used by the pnblic 'for over thirty years," 
!;hould not be interfered with by the commissi~ners under 
section 4654. Revised Statutes. That section seeks to cor­
rect the line of a road which has become uncertain "by 
reason of the removal of any monument or marked tree. 
and the power given to the commissioners should be used 
only in cases coming clearly within its provisions. 

The application of section 4668 to the road you men­
tion, wo.uld depend upon the fact whether any substantia.t 
part of the road remained unopened for public use for the 
space of seven years. Of this you can judge better than I 
can. 
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I thin.k the section would not apply in c~se of a variance 
from the line of the established road, if an honest effot:-t has 
been made to open the road as surveyed and laid out. 

Other>vise this section would nullify other sections seek­
ing to correct mistakes. 

It must be an actual failure to open the road, or a sub­
stantial part thereof. 

I have the honor to be, 
Yours truly, 

D. H. FIOLLINGSWORTH, 
Attorney General. 

CONSTITUTIONAL AMENDMENTS; VOTE ON. 

Columbus, Ohio, May 17, x883. 

11-fr. Fredcrlr,k Merricll, Ohio Wesle,yan Universit':Y, Dela­
ware, Ohio: 
DEAR Sm :-I have the honor to acknowledge the re­

ceipt of your favor of the r6th inst., in which yon are pleased 
to say there are "two additional points" to those referred 
to in my letter to the editor of the Union County Journal 
on the subject of the vote on the proposed constitutional 
amendments. "upon which many would be glad to know my 
opinion." If I understand correctly, these points are: 

First-If neither proposition receives the required 
majority to secure its adoption. will the no-license clause 
in the constitution he stricken out, in the event of the aggre­
gate number of votes cast in favor of both being equal to 
a majority of all the votes cast at the election? 

Second-If neither of the propositions shall receive 
the required majority, will the courts declare it void be­
cause the resolution does not specifically provide the form 
for a direct vote against them? 

Both questions must be answered in the negative. 'The 
.no-license c1am'e cannot be stricken cut. unless one or both 
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Scott Liquor Law; Construc-tiolt of vVord "Person'' ·in. 

of the proposed amendments, taken singly, shall receive the 
necessary majority. If either shall receive such majority, 

- it will become a par t of the constitution, notwithstanding 
the fact that no fot:m for a .negative vote is provided in the 
resolution. This is not essential. T he constitution only 
requires that proposed amendments "shall be submitted to 
the electors for their approvat or 1·cjection. ·· .By reference 
to the resolution you will see that this has been done. The 
fact that it contains a form fo r an affirmative ballot is not 
materia l. This might have been omitted, or a form also 
been given for a negative vote, wi tlrout in the least affecti ng 
the legality of the submission. These are all matters of 

· form, not of substance. 
An elector can manifest his " rejection" of either or 

both propositions by a direct vote against or by refraining 
from voting at all at the election. 

I regret that any confusion should exist in the minds 
of electors on a subject · of so much importance, but feel 
sure a little careful thought will enable each individual voter 
to act intelligently. 

vVith high regards I have the honor to be, 
Your obedient servant, 

D. H. HOLLINGSWORTH, 
Attorney General. 

SCOTT LIQUOR LAW; CONSTRUCTION OF \ iVQRD 
"PERSON" IN'. 

Attorney General's Office, 
Colu mbus, Ohio, May 17, r883. 

l etmes F. Conl)•.·Esq .. Prose-cuting Attorney. New Lexing-
ton, Ohio: · 
DE.\R SlR :- T have the honor to acknowledge the re­

ce;p~ of your favor of 14th inst. 
The inquiry you present is not without difficulty. 
Section 1 of the act rr:-ferred to seems to provide 111 
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quite positive terms that ''every person engaged"-not even 
firm or partnership-shall pay the tax. It nowhere pro­
vides that partnerships shall pay but one tax for a.ll mem­
bers. The language is almost identical with the law of the 
United States imposing a similar tax, yet it was deemed nec­
essary by Congress to provide in a separate section-section_ 
3234 of the United States statutes-that "any numb~r of 
persons doing business in co-partnership at any one place, 
shall be required to pay but one special tax." , 

I find no such provision in our State law, and hence 
conclttcl:e that the tax is payable by each individual member 
of .a firm engaged in the business of trafficking in intoxi­
cating liquors. 

I doubt if this was intended by the framer of .the law, 
but such seems to be its lite1·al meaning. 

I have the l.1onor to he, 
., Yotll'S truly, 

D. H. HOLLINGS\iV ORTH, 

'. Attorney General. 

SCHOOL FUNDS; DISTRIBUTION. OF. 

· Attorney General's Office, 
· Columbus, Ohio, May 22, 1883. 

Noah J. Dev~r, Esq., Prosecuting Attorney, PortsmOI!tl!, 
Oh-io: 
DEAR Sm :-I am .in receipt of your favor of 17th inst., 

and have considered the same. 
The question you present is not without difficulty. I 

am of opinion, bovve:ver, that under section 4010, Revised 
Statutes, the children in infirmaries and children's ho1i1es 
are en.titlecl to their full distributive share on the basis of 
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County Commissioners; Allowance of Costs Cert·ifiad by 
Mayors. 

enumeration, of all school funds of the proper district, both 
State and local. School funds, as used above, do not in­
clude funds for building or contingent purposes. By read­
ing sections 4010 and 3964 q.s amended (0. L., Vol. 77, p. 
58) together, I arrive at this conclusion. 

I have the honor to be, 
... Your obedient servant, 

D. H. HOLLINGSWORTH, 
Attorney Ge11eral. 

COUNTY CO.MMISSIONERS; ALLOWANCE OF 
COSTS CERTIFIED BY MAYORS. 

'Attorney General's Office, 
Columbus, Ol~io, May 23, J883. 

John McSweeney, Jr., Prosecuting Attonte)', TtVooster, Ohio: 

DEAR Sm :'-I have the honor to acknowledge the re­
ceipt of your favor of 22d inst., in which you say you have 
advised the auditor of your county "that costs certified by 
mayors out of the county treasury in proper c<;~ses under 
section 1842, Revised Statutes, must be first allowed by the 
county commissioners before payment." You also enclose 
copy of your opinion, in which you say "section 1842 is in 
conflict with 1307." Th'e question is one of consicle'rable 
difficulty. }·laving, however, given your official opinion to 
the.auditor as. required, I presume he will act upon it, un~ 
less the court should hold otherwise ·in a proper proceeding 
in mandamus, and any opinion I might entertain would not 
and ought not to affect h~s actiO"n nnder an opinion already 
given by his only legal adviser. · 

The difficulty I encounter is in making a distinction 
betw~en the duty of the clerk of court under section 1302, 
and the duty of a nmyor under section 1842. They were 
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evidently intended to be identical so far as the payment of 
witn~ss fees is concerned. You will observe that there is a 
different 1;ule in several sections between the payment of wit­
ness fees and the costs of officers. 

I only make these suggestions for your further con­
sideration in the eyent that any one should question your 
opinion in a proceeding against the auditor. 

As requested, I herewith return the copy of your 
opinion. 

I have the honor to be, 
Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 

BRIDGES; CONSTRUCTION OF ACT OF MARCI-l 
24, r883. 

Attorney General's Office, 
Columbus, Ohio, May 29, r883. 

iVh. E. S. Dodd, Prosewting Attorney, Toledo, Ohio: 
DEAR Sm :--:-I am in receipt of your favor of the 2rst 

inst., in which you ask for my construction of an act of the 
General Assembly passed March 24, r883, entitled "an act 
to authorize certain cities to build bi·idges," etc., ·o. L., Vol. 
8o, p. 73· . 

As to the possible contlict of said statute with certain· 
provisions of the constitution, relative to the passage .of 
laws of a general natu1·e, I express no opinion. I think it is 
clear from the .statute itself that the legislature intended 
and did authorize the city or cities therein named to con­
struct bridges and issue bonds as therein provided for, and 
that in order to provide for the payment for said bonds, the 
commissioners of the proper county, if r~quested by a reso­
lution of the council of such city, are required to pay into 
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the city treasury all moneys arising from levies made upon 
the property of such city, by said commissioners for bridge 
or road purposes during the time any of such borids remain 
unpaid, notwithstanding any other law then on the statute 
books. 

The act of March 29, 1883, amending section 4895, is 
a general statute, and in my judgment, was not intended 
to modify or affect 'the nperation of the act of :March :24th. 
This seems to me to have been the intention of the General 
Assernbly, and 1 think should be carried out in good faith 
by both the county commissioners and the city councils, at 
least until some court of competent jurisdiction shall de-

. termine the act to be unconstitutional. In this last expres­
sion I do not intend to express a doubt of the constitution·· 
ality of the act in question. Su~h legislation is very com­
mon in this State. 

Hoping the foregoing may be satisfactory, I have the 
honor to be, 

Yours very truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LIQUOR LAW; EXEMPTS . MANU­
FACTURERS. 

Attorney General's Office, 
Columbus, Ohio, May 29, 1883. 

lvlr. Chas. Ba·~rd) P.roseettting Atto-rney) Akron) Ohio: 
Dt::AR Sm :-I have your favor of the 23d inst. In reply 

thereto I would say that section 6 of the act of April 17, 
r883.. relative to the traffic in intoxicating liquors, specifically 
exempts manufacturers from its provisions when they manu­
facture liquors from the raw materials and sell the same in 
quantities of not less than one gallon. 
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I have no doubt a manufacturer can transact such busi­
nes~ through an agent, and when clone in good faith, and 
not for the purpose of evading the payment of the tax, the 
action of such agent will not subject him to the payment of 
the tax contemplated in said act. 

An agent 11eed not necessarily be located in the same 
building or even in the same town with his principal. 

I have the honor to be, 
Yours truly, . 

D. H. HOLLINGSWORTH, 
Attorney General. 

JUSTICES OF THE PEACE; ELECTION OF. 

· ·Attorney General's Office, 
Columbus, Ohio, May 30, 1883. 

H OIL las. r;v.·· Newman, secretary of State: 
D!!:AR .SIR :-I have the honor to acknovvledge the re­

ceipt of your ·favor of the 24th inst., enclosing two letter.>. 
from the clerks of the courts in Clark and vVood counties. 
and asking my. opinion concerning your duties as to the 
same. 

The letter from Jas. l.:r. Rabbitts, clerk of the courts of 
Clark County, and its accompanying certificate, show that 
on the ·2d day of April last, Almon Bradford was "duly 
elected justice of the peace of the said county for a term of 
three years from the 6th day of September, A. D. 1883" as 
successor to M. Way, whose commission expires on that cl.ay. 
Since then Mr. vVay has departed this life and you are asked 
to issue a commission to Mr. Bradford to commence im­
mediately. 

I am of the opinion that the law does not authorize a 
commission to be issued to Mr. Bradford as successor to 
Mr. \Vay. dec:easecl, to take ~ffect before the 6th clay of Sep-
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tember next. If not otherwise filled there will be a vacancy 
in said office until then. 

The letter of W. S. Eberly, clerk of the courts of vVood 
County, shows that at the April election last, one Chas. J. 
Sage, who now holds a commission as justice of the peace 
of said county, dated August 24, r88o, and expiring August 
24, 1883, was duly elected as his own succ~ssor; that there­
upon a certificate of sucl1 election was sent to the secretary 
of state's office and a commission issued thereon to said 
Sage as justice of the peace, to commence immediately, and 
to continue three years f rom the elate thereof, which com­
mission has been returned to your office .with a request that 
the same be cancelled and another be issued to take effect 
August 24, r883 . 

I am of opinion that a commission can only issue to 
Mr. Sage under said election, to take effect August 24, r883, 
and advise that you cancel the fernier commission and issue 
a new one. 

The mtmber of justices of the peace to which any town­
ship is entitled is governed by sections 566 and 568, and can 
only be increased or decreased by complying with the pro­
visions thereof. Section 567 provides for filling the vacancy 
caused by the death of Mr. "vVay. 

1 have the honor to return herewith said letters. 
Yours truly, 

D. H. HOLUNGSWORTFI, 
Attorney General. 
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0. S. mui S. 0. f-lo'ltte; Superi-ntendent of Schools at. 

0 . S . AND S. 0. HOME; SUPERINTENDENT . OF 
SCHOOLS AT. 

Attorney General's Office, 
Columbus, Ohio, May 30,· r883. 

Hon. C. fl. G·rosven01·, P1·esident Trustees q. S . and S. 0 . 
Home: 
DEAR Sm :-In reply to your favor of the zsth inst., I 

have the honor to state that; in my opinion, section 695, Re­
vised ?tatutes, is not mandatory to the extent of requiring 
the board of · trustees upon the nomination of the superin­
tendent to appoint a superintendent o£ instruction -if in the 
judgment of the board the ~ame is not necessary to the well 
being of the institution. If it were otherwise a time might 
arrive, and doubtless will in the course of a few years when 
the institution would have a superintendent of instruction 
~net corps of teachers, with no one in the State eligible as 
an inmate . . .VVhenever the number of inmates warrants a 
reduction in-·the force of s·uhordinates-the superintendent 
of instruction included~1 am of the opinion the board has 
power so to order. The position of superintendent of In-­
struction is not, in my juclgq1ent, an office within the n~ean­
ing of section 4, article 5 of the c-onstitution, or such as is 
described. in State vs. 'Wilson, 29 0. St., 347; hence it may 
be filled by a woman. 

I have the honor to be, 
Your obedient servant. 

D. H. HOLLINGSWORTH, 
Attorney GeneraL 
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Ordinances; Publication of, Providing For f11tprovements 
-ii!Iedical Attenda.nce for Panpers; Payment for. 

ORDINANCES; PUBLICATION OF, PROVIDING 
FOR IMPROVEMENTS. 

Attorney General's Office, 
Columbus, Ohio, June 7, r883. 

Mr. ! . L. Hosler, Corpon'btion Cle?'k, Bettsville, Ohio: 
DEAR SIR :-In reply to your favor of the sth inst. I 

regret to say that the attorney general is not permitted to 
ad vise cmporation officers. The village solicitor is the proper 
person to apply to. 

I arn of opinion, ·however, that "ordinances of a general 
natme or providing for improvements" must be published 
in a newspaper of general circulation in the corporation,-ex­
cept in corporations where there is no newspaper published. 
The Jaw does not designate the number of subscribers a 
newspaper must have. It ought, .however, to be a paper o:f 
general circulation within the corporation . 

In all cases of doubt, the clerk should make the publi-: 
cation without investigating the exact number of subscribers 
any-paper may have, provided it is pnblishecl)n the corpora-
tion. Very truly yours, 

D. H. HOLLINGSWORTH, 
Attorney Gen~ral. 

MEDICAL AT'TENDANCE FOR PAUPERS; PAY­
MENT FOR. 

Attorney General's Office, 
C'-0lumbus, Ohio, J unc 8, r883. 

John M. Bradwicll, Esq., P.rosecttting. Attorney, Mar)•sv-ille, 
Ohio: 
DeAR Sm :-I am in receipt of your favor of 7th inst., 

enclosing interrogatory proposed to you by the board of in­
firmary eli rectors. 
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Warden OMo Penitentiar)•,· Payment of Jltfileage to Sheriffs. 

It would be impossible to answer their questions with­
out information as to the particular case under considera­
tion. 

The act of April 13, r882 ( 0. L., Vol. 79, p. 90), does 
not necessarily interfere in every instance with section 1494· 
Suppose the physicians employed under the above act should 
be temporarily absent or sick, would that defeat the right 
to public relief in proper cases? I think not. 

So it might be in other cases. No bills for medical at-
. tendance on paupers in townships where contracts have been 

made under the act of April 13, r88z, should be allowed to 
physicians other than those contracted with, except in special 
cases such as I mention. Each case must be determined by 
the facts surrounding it. The right of the poor, in proper 
cases, to have public relief, is fixed by the general statute, 
and tlH~ above act is only one l)lethod of furnishing it. 

Regretting that I ~un unable to advise you more fully, 
I have t!1e honor to be, 

· Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

WARDEN OHIO PENITENTIARY; PAYMENT OF 
MILEAGE TO SHERIFFS. 

Attorney General's Office, 
Columbus, Ohio, June 8, r883. 

CajJt. Noah Tho·mas, ];Varden Oh-io Pen-itenticwy: 
DEAR Sm :-Yours of the 3rst ult. received. In reply 

I would say that I know of no law, except section 7335, Re­
vised Statutes, for the payment of compensa~ion to county 
sheriffs for transporting convicts to the penitentiary. The 
sheriff of Franklin County is no exception. Under that sec­
tion he is entitled to mileage the same as other sheriffs. The 
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Nohwy Pttblic,· Oath ot,· Can be Ad1niniste·red by a Notary. 

fact that the sheriff of F ranklin County has but a short dis- · 
tance to transport convicts from the county jail, it seems 
to me cannot affect the literal reading of the statute. 

Yours truly, 
D. H . HOLLINGSWORTH, 

Attorney General. 

NOTARY P UBLIC; OATH OF; CAN BE ADMIN­
ISTERED BY A NOTARY. 

Attomey General's Office, 
Columbus, Ohio, J une 9, r883. 

_H on. J as. T1V. N eumzan, S ecrc:tar;1 of State: 
DEAR StR :- I am in receipt of your favor of th is date, 

enclosing letter of Geo. vV. Pettit, clerk of the courts of 
.Adams County, Ohio, enquiring whether a person appointed · 
notary 1~ublic can take and subscribe the oath of office re­
quired to be endorsed on his commission before anoth~r 
notary or justice of the peace. · 

I am of the opinion that he can do so before any officer 
authorized to administer oaths generally, and therefore he 
can do so before either a notary public or justice of the 
pe_ace. 

The amended law makes no change in this respect. 
I have the honor to return herewith the letter to Mr. 

Pettit. 
Very truly yours, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Payme11t Can Not be Avoided by Quitting. 

SCHOOL BOARDS; PQWER TO BRING SUITS. 

Attorney General's Office, 
Columbus, Ohio, June r2, r883. 

John C. Clarll, Esq., P.rosewt-ing Attorney, Greenville, 
Ohio: 
DEAR Sue-Your favor of this elate received. In reply 

I would say that I am of the opinion that school boards 
have no power in bringing suits in their corporate or official 
capacity, to ignore the prosecuting attorney provided fo1· 
in section 3977, Revised Statutes (0. L., Vol. 79, page 26), 
and employ other counsel to be paid out of the public 
treasury. 

Yours_ truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LIQUOR LAW; PAYlVIENT CAN NOT BE 
A VOIDED BY QUITTING. 

Attorney General's Office, 
Columbus, Ohio, June r2, r883. 

C. B . W1:nte1·s, Esq., Prosecuting Attor·ney, Sandttsky, Ohio : 
DEAR Sm :-Your favor o:f the 8th inst. is received and 

considered. I find nothing in the act of April IJ, r883, 
"further providing against the evils resulting from the traf­
fic in intoxicating liquors," which authorizes a dealer, after 
making his return and commencing business, to avoid pay­
ment of the tax by retiring from business before the 20th 
inst. The assessment becomes ·a lien on the fourth Monday 
of April of each year, and should be collected by the proper 
officer in the usual way, without reference to whether the 



·26 OPINIONS OF THE ATTORNEY GENERAL 

Gas MaiH F1·om Deaf and D-u-mb As~yl·um. 

dealer subsequently retires from business during the year 
or not. H is probable the county commissioners in a proper 
case would be justified in granting a refunding order for 
taxes of this character the same as in other cases. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney Gerieral. 

GAS MAIN FROM DEAF AND DUMB ASYLUM. 

Attorney General's Office, 
Columbus, Ohio, June 13, 1883. 

Capt. Noah Thomas, H7arden Ohia Penitentiary, Colmnb~t.S, 
Ohio: 
DEAR Sm :-Your favor of 12th inst. received. In re­

ply I would say that, while your inquiries are not without 
difficulty, I am of the opinion that the board of directors 
of the Ohio Penitentiary is the proper authority to expend 
the $4,000 appropriated by act of April 17, 1883, for a six­
inch gas main from the State Home to the Deaf and Dumb 
Asylum. The gas works, mains, etc., are by law under con­
trol of the penitentiary authorities, and in one sense a par t 
of the institution. This being so, the provisions of sections 
782 and 783, Revised Statutes, relative to plans and speci­
fications do not, in my judgment, apply. The act, however, 
seems to be defective in omitting the usual provision fo1' 
taking up and utilizing the old mains. The act is silent on 
this point. So far as appears from it, the six-inch main 
might be put clown on another route, and without interfer­
ing with the p resent pipes. I find nothing in the general 
la'tvs to supply this defect; sections 7400, 7406 and 7416 
seem to contemplate only the general management of the 
institution. Perhaps the safe of the old materials, if made 
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Board of Educatiqn 's Bonds Not Exempt Fro11' Ta,-r:atiou 
-Athens Asylum; Title to Lands of. 

as proposed, would not be seriously objected to by any one, 
but as a matter of strict Ia w 1 find JlO authority for it. 

I have the honor to be, 
Your obedient servant, 

D. H. HOLLINGSWORTH, 
Attorney General. 

BOARD OF EDUCATION'S BONDS NOT EXEMPT 
FROM TAXATIOK. 

Attorney General's Office, 
Columbtts. Ohio. June 20, 1883. 

D. T. Clover, Esq.,. Prosecuting Attomey. Lancaster, Oltio: 
DEAR SJR :-Ahscnce from the city has prevented an 

answer to your favor of 14th inst. at an earlier date. 
r no~v have the honor to say in reply that, in my 

opinion, the bonds issued by boards of education are not 
exempt from tax~tion. I know of no law making any dis­
tinction between them and other forms of indel,>tedness 
which are required to be listed for taxation. 

Yours lruly, 
D. H. JIOLLfNGSWORTIT, 

Attorney General. 

ATHENS ASl.'LUM; TITLE TO LANDS OF. 

Attorney General's Office, 
Columbus, Ohio, June 20, r883. 

Nfcssrs. Grosvenor and Jones. Atl'ornies-at-Law, Athens, 
Ohio: 
GI~NTr.El\IEN :-I have the honor to acknowledge the 

receipt of your favor of qth inst., enclosing copy of pro-
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Scott Liquor La?kl; Tax Not Tra:nsferable. 

posed deed of real estate to Athens Asylum, and requesting 
my opinion as to whether title 0·f the lands of the institu­
tion should be taken in the name of the State or of the board 
of trustees. 

In reply I would say that, in my judgment, title should 
be taken in the name of the board, its successors and as­

. signs, as you propose. It n1ay not be· necessary, but it seems 
to me it would be proper to also mention the names of the 
present members of tlie· board. 

Enclosed I return proposed deed. 
Yours truly, 

D. H. HOLLINGS'vVORTH, 
Attorney General. 

SCOTT LIQUOR LAW; TAX NOT TRANSFERABLE. 

Attorney General's Office, 
c;olurnbus, Ohio, June zr, r883. 

Him. C. Wa:.v, Esq., Attornc_v-at-Lmo, Nfarietta., Oh-io: 
DEAR Sm :-The attomey general is not peni1itted to 

give official opinions, except to certain public officers named 
in the statute. I will say, however, that I find nothing- in 
the act commonly known as the "Scott law." · which author­
izes a transfer of the tax receipt from one dealer to another, 
so as to warrant the latter in doing bus iness without pay­
ment of another assessment. 

tion. 
I enclose certified copy of the law for your examin~t'-

Yours truly. 
D. H. HOLLINGS\VORTH, 

Attorney General. 
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injunction Aga·inst County Auditor and Treasurer. 

INJCNCTION AGAINST COUNTY AUDITOR AND 
TREASURER. 

Attorney General's Office, 
Columbus, Ohio, June 20, r883. 

A. L. Sweet, Esq., Prosecuting Attorney, Va.n Wert, Ohio: 
DEAR SIR:-Your favor of the r9th inst. enclosing a 

number of interrogatories by the county auditor and treas­
urer of Van 'Wert Coui1ty, has been received. The questions 
i·elate solely to a matter now in litigation, and over which 
your courts have assumed jurisdiction, hence I have con­
siderable hesitancy in giving any opinion on the subject. 
The better way would be for the auditor and treasurer, if 
in doubt as to their duties undc.r an injunction, to apply t0 

the court out of whi<;h it issued by a motion to modify and 
thus obtain a declaration of the court as to the scope and 
extent of the order. A m:staken opinion of the prosecuting 
attorney or · .. i-he attorney general would not relieve them 
from liahilit~; .. fc r cotf~empt of court in violating- an injunc­
tion. However, since thP. questions are before me, T will 
endeavor to answer them as best I can. 

The petition asks that the trusti.'es "be fore,;er enjoined 
fr9'm making any levy of t~xes,'' etc., the auditor "from 
placing any other of said taxes on the duplicate," etc., and 
the trcasu rer '~from attempting to collect any of said taxes 
now on the duplicate," etc. A temporary injunction was 
granted to restrain the above officers f rom doing the aCts 
above severally si.'t forth . 

The trustees moved to modify the injunction as to them, 
and the court did modify it so as not to interfere with their 
right to levy further taxes on the property of citizens of the 
township, other than Smith Miller· and E. J\1. Baker. But 
the question arises: J-Iow can this affect an order restrain­
ing the treasurer from attempting to collect taxes, now and 
heretofore on the duplicate? Or how can the modification 
of an injunction, which is made to apply in express terms 
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Scott Liquor Law; Prohibitor)• Ordi11anccs Under. 

to the trustees only, au thorize the county auditor to do an 
act against which he is enjoined? 

It is always safe for officers to literally obey an injunc­
tion until it is modified as to them, and I would, therefore, 
advise the auditor and treasu rcr to either continue to obey 
the order in question. or go into court, or before the judge 
in chambers, all(\ ask to have it also modified as to them. 

A court is the sole judge of a contempt of its own 
orders, and these officers can not avoid responsibility by 
seeking your or my advice, as to the effect and scope of a 
judicial order. 

Regretting that I cannot more fully comply with your 
request to advise the auditor and treasurer as to their duties 
in the premises, I have the honor to be, 

Yours tmly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LIQUOR LAW; PROHIBITORY ORDT­
NANCES UNDER. 

Attorney General's Office, 
Columbns. Ohio, June 2J, r883. 

P. R. Kerr, Esq., Richwood, Ohio: 
DEAR Sm:-Your favor of r8th inst. has been received. 
I am of the opinion that the recent act of the General 

Assembly, re-enacting the provisions o-f the municipal code 
under which incorporated villages were authorized to pro­
hibit ale, beer and porter houses. etc., can not operate to 
revive ordinances which become void by reason of the repeal 
of such provision of the code. Ordinances to be effective 
must be re-enacted. 

I have the honor to be, Yours truly. 
D. TI. HOLLINGSWORTH, 

Attorney General. 
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Just·ice of the Peace; Failure to Give Baud-Canton Nl utuat 
Fire Insurance Company; Certificate. 

JUSTICE OF TilE PEACE; FAILURE TO GIVE 
BOND. 

Attomcy General's Office, 
Columbus, Ohiq, June 22, r883. 

[tV alter L. vVecwcr, flsq., PrOS('Cllting Attomey, S pringfield, 
OMo: . 
DE,\R SIR :-Your favor of the 21st inst. is received. 

When a person elected justice of the peace fa ils to give bond 
as provided in section 579, Revised Statutes, the trustees 
should give notice of a new election as therein required. 
Section 567 provides how such notice shall be given. The 
election should be to fill the vacancy caused by the refusal 
to serve. 

By carefully reading these two sections the trustees 
will have no ditficulty in ascertaining their duties. 

Yours truly, 
D. H. HOLLINGSvVORTH, 

Attorney General. 

CANTON MUTUAL FIRE INSURANCE COMPANY ; 
CERTJFICA TE. 

Attorney General's Office, 
Columbus, Ohio, June 29, r883. 

II on. C. ll. M oorc, S1rperiate"dmt of 11tslt-raJtce, Col·umbtts, 
Ohio: 
DEAR SIR:-Your favor of r8th inst., relative to the 

"Canton Mutual Fire Insurance Company," has been re­
ceived. J quite approve of your action in withholding from 
the company a certificate to the effect that it has in all re­
spects complied with the laws of the State relating to insur-
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Scott Liqiwr Law; Payment Cannot be Escaped by Ceau-ing 
Afte·r Retur:n. 

ance. T he assessment required to be made by section 3650, 
Revised Statutes, as amended April 15, 188:2 (0. L., VoL 
79, page 133), on the 30th clay of September of each year, 
is a substantial requirement, and until complied with, I am 
of the opinion you should not relicense the company. Should 
the company unreasonably delay or refuse to comply with 

·this or any other provision of the statut.es, it will become 
your duty, under section 268, to see that it is enforced. 

Yours truly, 
D. H . HOLLINGSWORTH, 

Attorney General. 

SCOTT LIQUOR LAW; PAYMENT CANNOT BE 
ESCAPED BY CEASING AFTER RETURN. 

Attorney General's Office, 
Columbus, Ohio, June 27, :r883. 

S. JI!I. Prugh, Esq., County Auditor, London, Ohio: 
D EAH Sm :-Your favor of the 26th inst. received. 
The prosecuting attorney is th~ only official authorized 

to advise county a~1clitors, yet I will say in answer to your 
inquiry,. that I am of the opinion that a person cannot es­
cape the payment of the assessment under the liquor tax 
law by ceasing to do business after having made his return 
to the assessor and engaged in the business for any leqgth 
of time. 

Yours truly, 
D . H. HOLLINGSWORTH,. 

Attorney General. 
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Scott' Liq·ttor Law,· Payment JI!Just be for Whole Year­
Bo(l;rd of Ed·ttcat-ion,· Powe1·s Ove·r School Proj>ert)t. 

SCOTT LIQUOR LA vy; PAYMENT MUST BE FOR 
WIIOLE YEAR. 

Attorney General's Office, 
Columbus, Ohio, June 27, 1883. 

Hon. W. S. Coppellor, Connty Auditor, Cincinnatt~ Ohio: 
DEAR Sm :-I am of opinion the liquor tax must be paid 

for the entire year. If relief is possible at all to those going 
out of the business, it must come through a regular refund­
ing order. It is not a matter of right. 

D. H . HOLLINGSWORTH, 
Attorney General. 

BOARD OF EDUCATION; POVVERS OVER SCHOOL 
. ·PROPERTY. 

Attorney General's Office, 
Columbus, Ohio, June 27, 1883. 

W. H. Gavitt, Esq., P1·osecuting Atto·rney, Delta, Ohio: 
DEAR Sm :-Your favor of the 26th inst. has been re­

ceived. I know of no law authorizing a board of education 
to grant the use of school property under its control for 
private purposes. Private schools are not exceptions. I 
think you will find all the authority necessary to support this 
view in 35th Ohio State, page 143· 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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T1wnpil~e Roads-Co~tnty Commiss-ione·rs; Keeping Children 
M County lnfi;r-rnM)I. 

TURNPIKE ROADS. 

Attorney General's Office, 
Columbus, Ohio, June 27, 1883. 

John T . H·ire, P.rosewting Attome)', H·iltsboro, 0 hio: 
Dt~AR S1R :-In my judgment the authorities h~1vi~1g the 

care and control of turnpike roads are the proper officers 
to see that they are not encroached upon by adjacent land 
owners. In some counties these roads are uuder control of 
the· commissioners, in others the township trustees, and 
again in others they are managed by companies organized 
for that purpose. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney Genera.!. 

COUNTY COMMISSIONERS; KEEPING CHILDREN 
. AT COUNTY INFIRMARY. 

Attorney General's Office, 
Columbus, Ohio, June 28, r883. 

J. P. vV£n.stead, Esq., P1·osecuti1tg Atto·rney, Ct1·cleville, 
Ohio: 
DEAR Sm :-..Your favor of the 23d inst. has been re­

ceived. Under the law as printed, to which you refer (0. 
L., Vol. 8o, page 102), I am of the opinion that the county 
commis-sioners can not provide for keeping children in a 
separate building, on the infirmary farm, and under control 
of the infirmary directors as you propose. The term "other 
charitable institution" as used in the statute. means, in my 
judgment, an institution, private or otherwise, away from 
and not under the same management as the county infirmary. 
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CorOII(!r,· Term of O'flice. 

Having been a lllcmber of the General Assembly which 
passed the act, it seemed to me on reading your letter, that 
the law as printed under direction of the secretary of state, 
was not the same as when enacted by the legis lature, and I 
therefo re made an examinatio1;1 of the jouruals o£ the Senate 
and llousc with the following result : 

After the word "infirmary" in line two of section 2, 

the words "unless separated from the adult paupers therein" 
should be inserted. They were left out by mistake of t he 
clerk. 

Under the law with this amendment added, I am of the 
opinion the proceedings you contemplate relative to the care 
of the children in your county infirmary will be legal. T he 
difficulty arises, however, as to whether the cer tified copy 
of the Jaw or the legislative journals shall control the ques­
tion. The question, a lthough difficult, is not entirely new. 
It is one fo r Lhe courts lo decide; yet T have no hesitancy in 
saying 'that, in 111y judgment. the journals of the t\\'0 houses 
must g\JVcrn. . ... 

V cry truly yours, 
D. II. HOLLINGSWORTH, 

Attorney GeneraL 

CORONER; TERM OF OFFICE. 

Attorney General's Office, 
Columbus, Ohio, June :28, 1883. 

Emmett Tompkius, Esq., Prosecuting Attomc,,, Athens, 
Ohio: 
DEAR S1R :-Your favo r of 26th in st. is received. In 

reply I would say that. in my j uclgment, the coroner elected 
in Atheus County al the October election, 1882, is entitled 
to hold his office for the full term provided by law. T he 
question is not without difficulty, but I think you will find 
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Scott Liqttor Law,· Dealer Ca.n Re,move Business W ,ithin 
Corporation. 

enough in the case of Ohio ex rel. vs. Commissioners, etc., 
7th 0. S., 125, to answer it satisfactorily. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LIQUOR LAW; DEALER CAN REMOVE 
BUSINESS WITHIN CORPORATION. 

Attorney General's Office, 
Columbus,. Ohio, June :28, 1883. 

D. C. !Jadger, Esq., ProseC11ting Attomey, London, Ohio: 
DEAR SIR :-Your favor of this day received. I am of 

opinion that a dealer in intoxicating liquors who has paid 
his assessment under the Scott law, can remove his place 
of business, ·in good faith, from one room to another within 
the corporation, without paying an additional assessment. 
He cannot do business in two places at the same time with­
out paying two assessments. I see no reasqn why a dealer 
may not remove his business as many times as he may think 
proper, and if so, he can absolutely close up and abandon 
his usual place, and transfer his business to another point 
for a few days at a time. 

Your question is not without difficulty, but I think the 
above is a fair conclusion from the act, though not specially 
mentioned. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Scott Law; Power of Dealer to Change Place of Bttsiness 
-Toy Pistols; What is Under Act. 

SCOTT LAW; POWER OF DEALER TO CHANGE 
PLACE OF BUSINESS. 

Attorney General's Office, 
Columbus, Ohio, June 28, 1883. 

D. R. Clover, Esq., P1·osewt·ing AttomeJI, Lancaster, Ohio: 
DEAR Sm >-Yours of 27th in st. received. 1 am of the 

opinion that a dealer in intoxicating liquors, having paid his 
assessment under the Scott law, can in good faith close up 
his place of business and remove to another room within 
the corporation, without being liable to an additional assess­
ment. 

Yours truly, 
D. H. HOLLINGS\i\TORTH, 

Attorney General. 

TOY PISTOLS; WHAT IS UNDER ACT. 

Attorney General's Office, 
Columbus, Ohio, June 28, 1883. 

W. B. T17oolsdJ', Ma:.vor, Nevada, Ohio: 
D EAR SJR :-Your favor of recent date is _received. The 

law relative to the sale of toy pistols describes them as "any 
pistols' manufactured out of any metallic or hard substance. 
commonly known as the 'toy pistol,' " and I presume it is 
immaterial whether they use paper caps or not. 

The statute is quite broad and I have no doubt was in­
tended to cover the kind of a pistol you mention. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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SCOTT LA \iV; PENALTY OF TWENTY PER CENT. 
UNDER. 

Attorney General's Office, 
Columbus, Ohio, June 29, 1883. 

C!ws. R. Truesdale, Esq., P·rosec1tting Attorney, Youngs­
town, . 0/zio: 
DEAR Sm :-'(our favor of 2oth inst. is received. I agree 

with you that neither the auditor nor treasurer ha~ any dis­
cretion to remit the penally of twenty per cent. imposed by 
the Scott liquor law. 

Their respective duties are cl<'ar ly pointed out by the 
statute. 

Yours truly, 
D. H. HOLUNGSWORTII, 

Attorney General. 

SCOTT Lt\'vV; PENALTY OF TWENTY PER CENT. 
UNDER 

Attorney General's Office, 
Columbus, Ohio, June 29, 1883. 

A. Hlicldwm, Esq., Prosecllfing A/.lorlle:y, B~tcynts, Ohio: 
DE.\R Sm:-Your favor of 27th inst. is received. It 

is the duty of the county treasurer under section 5 of the 
Scott Jaw, when an assessment is not paid when due, to pro­
ceed to collect the same as therein provided, together with 
the twenty per cent. penalty, and when collected he must 
account to the auditor. 

Yours truly. 
D. II. HOLLT ~GSWORTH, 

Attorney General. 
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SCOTT LAW; TAX MUST DE PAID FOR ENTIRE 
YEAR 

Attorney General's Office, 
Columbus, Ohio, June 29, 1883. 

C. D. Clarllsle:v Prosecuting AttoniC')', Painsvillc, Ohio: 
DEAR SlR :-Your favor of the z8th in st. is received. 

can find nothing in the law which authorizes a dealer in in­
toxicating liquors to pay the tax for a fractional part of a 
year, except when he commences business during the year, 
and then it. musl be paid in full for the remainder of that 
assessment year. 

See section 2 of the Scott law. 

... 

Yours truly, 
D. H. HOLLLNGSWORTII, 

Attorney General. 

SCOTT LAW; ORDINANCES TO PROHIBIT 
UNDER 

Attorney General's Office, 
Columbus, Ohio, }tme 29, r883. 

GtiO. Stra')•er> Esq., Prosecuting AUomey> Bryan, Ohio: 
DEAR SIR :-Your letter of 28th inst. is receivccl. Your 

first inquiry is not answe1:cd by the statute. Jt is my opinion, 
however, that in the event that a village corporation shall 
prohibit ale, beer and porter houses within the corporate 
limits, by ordinance under section 9 of the Scott law, the 
ratable proportion of the taxes previously assessed and col­
lected under. the same law, should be paid out of the county 
and corporation treasuries, in the same proportion the taxes 
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are required to be paid into said treasuries by section 7 of 
the act. 

Payments out of the county tre.:'"lsury should be made 
on warrant of the auditor, and those out of the corporation 
treasury on warrant of the clerk or mayor. These officers, 
before drawing their warrant in such case, should first be 
satisfied that such ordinance has been duly passed aml 
legally published, either by the certificate of the mayor or 
other conclusive evidence. 

As to your second inquiry, 1 would say that I find noth­
ing in the statute which can be construed to give the treas­
urer discretionary power over the collection of the penalty 
of twenty per cent. in a proper case. 

· Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; GENERAL OPINION ON. 

Attorney General's Office, 
Columbus, Ohio, June 29, 1883. 

C. A. Layton, Esq., P1·osecut£ng Attorne·y, vVapalwneta, 
Ohio·: 
DEAR Sm :-Your favor of 27th inst., in which you ask 

for my official opinion on a number of matters relating to 
the execution of the Scott liquor law; has been received. 

In reply I would frankly say that the questions you j)re­
sent are not without difficulty. The act, in some of its 
features, makes a new departure in the liquor legislation of 
the State, and its enforcement, like that of most laws of an 
important nature, when first enacted, will doubtless be at­
tended with more or less friction, until its various require­
ments are better understood by the people. It is, therefore, 
proper that all officers who have anything to do with its 
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execution, should take special pains to understand and ex­
plain its provisions, to the end that as few misunderstand­
ings may arise as possible. 

It is not an act to destroy, but rather one to regulate 
a business. The language used in providing for an assess­
ment on the business of trafficking in intoxicating liquors is 
almost identical with that of the United States statute im­
posing a similar tax on the same business, and to this ex­
tent we may safely look to the established construction of 
that statute to explain any matter which seems to be am­
biguous or uncertain in the present one. Applying this tes't 
and giving to the language of the act itself a plain, common· 
sense interpretation, I am of the opinion that your questions 
may be answered as follows : 

First-The tax must be paid by each person engaged 
in the traffic, and the i!nmtmity secured by such payment 
cannot be sold or transferred to another dealer. 

Second7""'"'The author of the act, as. well as the General 
Assembly, !.' .. am convinced, intended to use the word 
"person" to designate not only an individual, but also a 
single firm or corporation ; but ·whether the language used 
is susceptible of this construction or not may well be doubted. · 
It is not unfair, however, to act upon the apparent intention 
of the General Assembly in construing any law until the 
courts decide to the contrary. 

Third- A dealer who has paid the tax does not, by re­
tiring from business before the end of the year, thereby be­
come entitled to have a proportioned amount of the same 
refunded; nor can one who has beei1 properly assessed es­
cape payment by ceasing to do business after the tax year 
commences. Fractional assessments are only made when 
the business is commenced during the year, and then they 
arc for the entire residue thereof. 

Fourth-A person who carries on business at more 
than one place must pay a tax for each place. He may, 
however, change the location of his business in good faith 
from one room or building to another in the same corpora-
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tion without thereby subjecting himself to an additional 
assessment. T he size of the room or place where the busi­
ness is conducted is immaterial, and the fact that it opens 
out on · different streets does not increase the amount to be 
paid. There may also be more than one bar or drinking 
counter in the same "place" under <L single management, 
and the dealer be rcqttirecl to pay bu t one assessment. 

· F ifth-Manufacturers from the raw material are not 
liable to be assessed, unless they sell in quantities of less 
than a single gallon at one time. The fact of the liquor 
being p tl t up in pint or quart bottles is not material. It is 
the quantity sold, not the size or nmnber of the vessels con­
taining it which determines the question . 
· Sixth- A manufacturer may lawfully do by agent that 
which he is authorized to do himself. 

Seventh--Physicians and druggists have no greater 
privileges than ordinary dealers; they may each sell on 
prescription and for certain purposes speciafly n;m1r.d in 
the act without paying the tax. 

E ighth- I experience the most difflculty in satisfactorily 
answering your inquiries concerning the penalty of twenty 
per centum and the manner in which it is to be enforced. 
The language used is imperative and provides that "if any 
assessment shall not be paid when due, there shall be added 
a penalty thereto of twenty f>N centum, which shall be col­
lected therewith." I find nothing in the law to authorize 
any officer to postpone the day of payment, or to remit any 
part of eithe r the tax or pen~lty; they are to be collected 
together and accounted for by the treasurer. The assess­
ments for this current year became clue on the 20th inst., and 
should have been paid on or before that elate. That they 
were not so paid is not the fault of the law. The present 
embarrassment is due to the fact that )nany dealers, acting 
on the advice of \Yell meaning attorneys as to the constitu­
tionality of the act, neglected to pay at the proper time. My 
difficulty, however, arises from another cause. · In quite a 
numbet· of counties in the State, the commissioners and 
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other officials having charge of the collection of taxes, under­
took by resolution, and in some instances by a tacit or ex­
press understanding with the dealers, to extend the time of 
payment beyond the period fixed in the law. 

This action, while it might have been quite reas·onablc in 
view of the then pending legislation to test the val~dity of 
the act, was not, in my j uclgment, warranted by the statutes 
of the State, but having been acted upon in good faith, it is 
questionable if it Ollght not now to be carried out in the 
same spirit of .lairness. Indeed, it niay be. doubted if the 
officers of such counties are not estopped from exacting 
the penalty. I regret that your letter does not inform me 
whether any arrangement of this kind was made in Auglaize 
County, but with the above suggestions, I do not doubt that 
yoLt will be able to properly advise your county officials rela­
ti vc to their respective .duties. lt is more important to deal 
fairly and j nstly with each citizen of. the State than it is to 
add a few c~ollars of penalty to the public funds. 

· \Vith regards, I have the honor to be, 
Your obedient servant, 

D. H. HOLLINGSvVORTTI, 
Attorney General. 

SCOTT LAW; MAN UFACTURER i.VIAY SELL BY 
AGENT. 

Attorney General's Office, 
Columbus, Ohio, July 4, 1883. 

Joseph Stafford, Esq., Co:tllf)' Aud·itor, Gallipolis, Ohio: 
DE.\R Sm :Your favor of the 2d inst. .is received·. The 

question you ask is one of fact rather than of law. Section 
6 of the liquor tax law specifically exempts manufacturers 
from payment of the tax when they manufacture from the 
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raw material and sell in quantities of one gallon or more at 
any one time. 

A manufacturer has the same rights as other business 
men to sell his wares through an agent appointed in good 
fa ith for that purpose. Perhaps the law ought to have 
restricted sales by manufacturers without payment of the 
tax, to the place where they carry on their business, in jus­
tice to other dealers who pay the tax and with whom the 
agents of manufacturers come in competition as in the case 
you mention. But this has not been done. Of course the 
appointment and acts of an agent must be bo11a fide> and not 
intruded as a mere evasion. 

In case of doubt as to the application of the law in any 
case, the prosecuting attorney is required by law to advise 
with you relative thereto. Yours truly, 

D. H. HOLLI~GSWORTII, 
Attorney General. 

SCOTT LAW; SALE OF WTNE 'UNDER BY i\JANU­
FACTURER. 

Attorney Generars.Office, 
Columbus, O hio, J uly 4, 1883. 

A. H. Peffley, Esq., Arcanu111, Ohio: 
DEAR Sm :-Your favor of zcl inst., 111 which you ask 

me if you "make wine f rom grapes of your own raising,'' 
whether you "can sell or give it away" without paying the 
Scott liquor law tax, is received. 

You can give it a way at pleasure and may sell in quan­
tities of not less than one gallon at any one time without 
paying the tax. You can not sell at retail without liability 
under the law. Yours truly, 

D. H. I lOLLINGSWORTH, 
Attorney General. 
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SCOTT LAvV; PROHIBITORY ORDINANCES 
UNDER. 

Attorney General's Office, 
Columbus, Ohio, July s, 1883. 

T . F. Hill, Esq., Aberdeen, Ohio: 
DEAR Sm :-Your favor of 28th ult., on behalf of the · 

village council of Aberdeen, is received. 
I do not understand that village corporations are author­

ized to absolutely prohibit the sale of all kinds of intoxi­
cating liquors within the corporation under the recent act 
of the General Assembly commonly known as the Scott law. 
The power to prohibit is expressly confined to "ale, beer 
and porter houses and places of habitual resort for tippling 
and intemper~mce." 

\1\Thether any particular place falls within the above 
or· not is a qt1estion of fact to be determined by the circum­
stances in each case. 

Yoprs truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LA'vV; DUTIES OF DRUGGISTS; RETURN 
OF TAX WHEN PROI-.UBITED. 

Attorney General's Office, 
Columbus, Ohio, J uly 4, r883. 

W. A. vVelch, Esq., Attomey-at-Law, New Hollmtd, Ohio: 
DEAR Sm :-Your favor of the 29th ult. is received. I 

am of opinion that no p rescription is necessary in selling 
intoxicating liquors for "exclusively known mechanical, 
pharmaceutical or sacramental purposes," by a person who 
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has not paid the 1ic1uor tax. Onr coi1rts have not yet given 
a construction to the above terms. Probably the words ··ex­
clusively known" may be construed to 111ean that the use 
for which the liquor is pu rchasecl must be k~to·wn to the 
seller, and must be e.rclusi'l.'c of all purposes other than those 
enumerated. In fact, 1 see no other possible application. 

Your second question is not in terms answered by the 
statute. I give it, however, as my opinion that in the event 

. of a village corporation prohibiting ale, beer and porter 
houses, etc., under section 9 of the act, the ratable propor­
tion of the taxes to he re.fumlcd should be paid out of the 
county and corporation treasuries in the same proportion in 
which they have been paid into sucb treasuries. 

Very truly yours, 
D. II. HOLLINGSWORTH, 

Attorney General. 

COU~TY DTTCI-IES. 

Attorney General's Office, 
Columbus, Ohio, Ju ly 4, 1883. 

D. T. Clover, Prosrcuting A/tome')', Laltcostcr, 0/rio: 
DEAR SIR :-I am of opinion, under section 4454, Re­

vised Statutes, that the surveyor should make an estimate 
of cost of each. section of one hundred feet of ditch to be 
constructed and return the same wi{h the report and plots 
required under that section. 

Very truly yours, 
D. £I. IIOLLIKGSWORTH, 

·Attorney General. 
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OHIO STATE UNIVERSITY; PAYMENT OF 
STREET IMPROVEMENTS BY. 

Attorney General's Office, 
Columbus, Ohio, July 4, 1883. 

Albert Allen. Esq., Secretar'y Trustees Ohio State Universit;1, 
Columbus, Oh·io: 
DEAR Sm :-Your favor 6£ 2d inst., in which you en­

quire if the board of trustees has power "to divert any por­
tion of the State funds to the improvement of High street, 
or pay any assessment for such improvement," is received. 

I do not find that the question has ever been settled by 
the courts. It seems to me) however, on general principles, 
that the board has no such power unless specifically granted 
by the General Assembly. There is no doubt of the power 
of the legislature to make an appropriation for the purpose, 
either out ot ·t.he general revenues of the State or by author­
izing the tn~~tees to use such funds of the institution as do 
not belong to' the irreducible fund, or have not been other­
_wise specifically appropriated. 

Very truly yours, 
D. H. HOLLINGSWORTH, 

Attorney GeJ1eral. 

SCOTT LAW; DISTRIBUTION OF TAX COL­
LECTED UNDER. · 

Attorney General's Office, 
Columbus, Ohio, July 5, 1883. 

M.D. WMd, Esq., Anditor, Mansfield, Ohio: 
DEAR Sm :-Your favor 6£ 4th inst. is received. All 

the revenues arising under the Scott liquor law should be 
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paid into the county treasury and passed to the credit of 
the poor fund, except that three-fourths ' of such as rnay be 
paid in on account of the traffic in cities and incorporations 
must be certified by the county auditor into the treasury of 
such corporations. 

Yours tmly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

INSURANCE COMPANIES; MUST HAVE $roo,ooo 
CASH ASSETS. 

Attorney General's Office, 
Columbus, Ohio, July 5, r883. 

ll 011. C. H. Moore, Superintendent of Insurance, Col·mnbus, 
Ohio: 
Sm :-Your favor of the 29th ult. has been received. 

By ·it I am informed that a number of companies organized 
under the laws of other states of the United States, without 
capital other than the premium notes of the members, have 
made application to you to be admitted to do business in 
the State of Ohio; and that you ·desire my official opinion as 
to what amount of cash assets such companies are required 
to have by section 3656, Revised Statutes, before they are 
entitled to such admission. This section provides in the 
first instance that no insurance company, organized under 
the Jaws of any other State, shall do business in this State 
unless possessed of the amount of actual capital required 
by similar companies fo rmed under the laws of this State, 
which capital stock must be fully paid up and invested in 
accordance with the laws of the State where such company 
is organized. Such companies cannot be organized under 
this State with a smaller capital stock than $Ioo,ooo-see 
section 3634. After this general provision in section 3656, 
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these words occur: "Bnt if the company is a mutual company, 
actual cash assets of the satue amouut GILd dcscri.pliOit, in­
vested and deposited as required by the laws of the State 
where it was organized, shall be accepted 1-n ticu, of capital 
sloe/~ . . , The italics are mine. As I read this clause, it means 
that such mutual companies, in lieu of capital stock must 
have ·'cash assets" to the amount of and in place of such 
"capital stock," to-wit, not less than $roo,ooo, before they 
can do business in this State. 

· The object is clearly to protect policy holders in Ohio 
from imposition by companies o£ other States which are not 
subject to that rigid supervision possible in case of home 
companies. I admit that the question is not without doubt, 
and before yon take any action upon it, I suggest that oppor­
tunity be g1ven those who differ to be heard. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
(Modified by letter of December 20, r883.) 

. 
SCOTT LAW; EXEMPTS :MANUFACTURERS; 

AGENTS OF; PERSONAL REPRESENTA­
TIVE'S POWERS. 

Attorney General's Office, 
Columbus, Ohio, Jt1ly r3, 1883. 

Carlos 111. Stone, Esq., Prosewtittg Attome)r, Clevelaud, 
Ohio: 
DEAR SrR :-Owing to an absence of a few clays on 

accotmt of sickness, I did not receive your favor of the 7th 
inst. until today, and consequently it is impossible to comply 
with yom request to answer by the xoth inst. I hope you 
will allow this as a valid excuse. 



50 OPINIONS OF THE i\TTORNJW GENERAL 

Scott Law,· Exe'mpts 1\lfa:nufacture?·s,· Agents of,· Pe·rso1'tal 
Rep1·esentative' s P o~uer s. 

No doubt you have satisfactorily answered the ques­
tions contained in your letter, and any suggestions I might 
now make would fail to reach you in time to aid in forming 
a correct conclusion. I will say, however, that the question 
of agency which you raise under the Scott law is a new one, 
and is surrounded by many real difficulties. 

The law in terms exempts from paymeilt of the tax, 
a manufacturer who sells only in quantities of not less than 
one gallon, and I know of no legal reason, in the law or 
general statutes, why such manufacturer may not in good 
faith appoint an agent to act for him or assist him in mak­
ing such sales without his agent becoming liable for the 
payment of the tax. To hold otherwise would certainly 
contravene the elementary principles of agency. 

I doubt, however, if this exemption is broad enough to 
cover the case you mention of a person who procures beer 
by the barrel of a Milwaukee brewer for whom he claims 
to act as agent, and then bottles and sells it by the case in 
Ohio. It seems to me only reasonable that the law should 
be held to apply strictly to manufacturers as well as clearers 
who carry on business in this State. At least I am of opinion 
that immunity should not be al~owed to such agents without 
first fa irly testing the question before the courts. This 
woulc1 be but a simple act of justice to wholesale dealers 
who pay the tax in good faith . The same may be said of a 
brewer in the State who should undertake to evade the law 
by appointing, as you suggest, "a hundred grocery keepers 
and fifty saloon keepers his agents to sell on commission," 
for the purpose of enabling such grocers and saloonists to 
avoid payment of the tax. Not that a person may not ap­
point as many agents as become i1ecess~ry in carrying on 
his business, but rather that such an exceptional proceeding 
would call for strict legal investigation to the end that the 
law may be enforced in both spirit and letter. It is not every 
commission merchant who is in law the agent of another 
to the ext{'nt of being relieved of responsibility, and all at-
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tempts to evade this, as well as other laws, should be rigidly 
investigated, and, if possible. thwarted. 

Your other questions are more easily answered, al­
though in some respects they present parts which can only 
be certainly settled by judicial determination in the courts. 

l am of opinion that Lhc personal representatives of a 
deceased dealer, who has paid tl1e tax, may continue the busi­
ness at the same place during the current tax year for which 
such deceased person had paid an assessment, without pay­
ing an additional tax for the residue of the year. 

This is not specifically provided for in the act, but any 
other construction would be manifestly unjust and, as I 
think, contrary to the ordinary rules of law. But I am at 
the same time convinced that the immunity secured by pay­
ment of the tax cannot be made the subject of barter or· 
sale, and that it is more in the nature of a personal right 
not transfer~ble from one dealer to another than a property 
righl subjecJ to the incidents of trade. 

After the tax year has commenced and the assessment 
becomes a lien upon real estate, a dealer can not quit busi­
ness and thereby avoid liability for the tax. The assess­
ment is an entirety, ami t he time to quit business, if one· 
wishes to avoid payment, is before it attaches as a lien. 

A purchaser of intoxicating liquors from a manufac­
ttrer cannot resell them without payment of the tax. 

This. I believe, answers all your interrogatories, but I 
must admit, in a somewhat unsatisfactory manner; at least 
not entirely satisfactory to myself. I trust, however, you 
will be able to so advise your county officials as to avoid 
the difficulties too frequently incident to the enforcement of 
new laws. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attomey General. 
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SECRETARY OF STATE; DUTlES OF. 

Attorney General's Office, 
Columbus, Ohio, J uly 13, r883. 

Hon. las. TV. 1Yewman, Secretar)' of Stale, Coltunbus, Ohio: 
DE.\R S1n :-Your favor of this date, enclosing a letter 

from J. D. Johnson, recorder of the incorporated village 
of \Nest Chester, is received . 

If I understand it correctly, he makes a number of 
charges against the officials of the v illage, and wishes yon 
to interfere to straighten out the tangle into which he claims 
they have drifted by reason o( certain irregularities. 

I am of opinion that lhe secretary of state has no power 
in the premises. Such duty belongs exclusively to the courts 
and to other official authorities within the proper county. I 
have the honor, therefore, to advise that yon so instruct Mr. 
Johnson. 

Yours trnly, 
D. H. HOLLINGS \1\'0RTH, 

Attorney G~'neral. 

SCOTT LL\. W; CHANG r. OF PLACE OF BUSINESS. 

Attorney General's Office, 
Columbus, Ohio, July 13, 1883. 

TV. C. G. Krouse, Esq., P-rosecuting Attome;•, Ottawa, Ohio : 
DEAR Sm :-Your :favor of roth inst. is received. T he 

law is silent on the 11t1estions you ask. I am of opinion, how­
ever, that a dealer in intoxicating liquors who has paid the 
assessment provided for by the recent act of the General 
Assembly, known as the Scott law, can change his place of 
business during the year from one room or bui lding, within 
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the corporation where he pays the tax, to another ·without 
becoming liable to an extra assessment. 

I do not think he can so remove his business from one 
tax district to another even in the same county-that is, form 
one village to another, or from village to country or the 
r.everse. 

Yours truly, 
D. H. HOLLINGS WORTH, 

Attorney General. 

INSANE PERSONS; CARE OF UNDER SECTION 
707, REVISED STATUTES. 

Attorney General's Office, 
Columbus, Ohio, July 14, 1883. 

Jltf·r. Bm111ett Tompllins, P1·oscwt-iug Attome·y, AtheiiS .. 
Ohio: 
DEt\R. Sm :- Your favor of the 6th inst. has been neg­

lected by reason of an unavoidable absence from the city. 
I am of opinion that, in counties where no provision 

has been made for the care of insane persons, who are not 
eligible to admission into the State asylum, they should in 
all instances be cared for, if necessary, under section 707, 
Revised Statutes. 

I have the honor to be, 
Yon~·s t mly, 

D. H. HOLLINGSWORT£-I, 
Attorne~ General. 
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SCOTT LAW; CONSTRUCTION OF WORD 
"PLACE." 

Attorney General's Office, 
Columbus, Ohio, July I3, r883. 

R. R . Freeman, Esq., Prosecuting Attonte)', Chillicothe, 
Ohio: 
DEAR Sm :-I must apologize for not answering your 

favor of the 6th inst. before this, for the reason that I have 
necessarily been absent from the .office since it came to hand. 

The question you ask is rather one of fact than of law. 
It seems to me, however, if the two' rooms opening on diffe·r­
ent streets are in fact separated so that persons passing from 
one to the other must go into the open air, they must be re­
garded as two places under the Scott liquor tax law. It is 
not clistance from one room or place to· another which deter­
mines the question, but the actual fact of separation. If 
such a connection as you state could be permitted to give 
the tvvo rooms the character of one "place," it seems to me 
all the "places" in a village might be so connected. I think 
an assessment should be paid for each room. · 

Second-! know of no statute which authorizes the 
payment of counsel for defending indigent prisoners charged 
only with misdemeanors, out of the county treasury. 

Yours truly, 
D. H . HOLLINGSWORTFI, 

Attorney General. 
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SCOTT LAW; IMMUNITY CAN NOT BE TRANS­
FERRED. 

Attorney General's Office, 
Columbus, Ohio, July 13, 1883. 

Chas. Baird .. Esq., Prosew.ting Attorney, AMon, Ohio: .. 
DEAR Sm :-Your favor of 6th inst. would have been 

answered sooner except for absence from the city. 
I am of opinion the immunity secured by the Scott 

liquor tax is a pei'sonal privilege, and cannot be transferred 
by sale from one dealer to another. 

Each successive dealer in the instance you mention, be­
comes liable to be taxed for the residue of the year from 
the date he commences business. 

The Supreme Court decided that the lien is not effective 
on premises leased at the time the act took effect, and there­
fore in the .~ase you mention, the tax clue from Robert Coch­
ran cannot be enforced as against the landlord of the leased 
premises. Yours truly, 

D. H. l:..IOLLINGSWORTH, 
Attorney peneral. 

SCOTT LAW; BASIS OF CON!PUT AT! ON WHEN 
CHANGE IS MADE FROM MALT TO SPIRITU­
OUS LIQUORS. 

Attorney General's Office, 
Columbus, Ohio, July 14, r883. 

JohH M. Spr·igg, Esq., P1·osewt-ing Attorney, Dayton, Ohio: 
DEAR SIR :- I am in receipt of your favor of the 12th 

inst., making enquiries under the so-called Scott liquor law. 
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C ount·y Commissioners; l1tde:t: of P1·oceed,ings o(. 

The act itself is not spe~ific in regard to the matters 
you mention; I am of opinion, however, where a dealer has 
been regularly assessed for the sale of malt and vinous 
liquors and has paid such assessment, and afterwards wishes 
to engage in the sale of other liquors, he should be assessed 
under section 2 of the act, provided he makes application. 
therefor to the proper authorities before commencing such 
business. This assessment, it seems to me, shou ld be on the 
basis of $roo, otherwise a dealer acting in good fai~h, with 
no intention to evade the law, might be required to pay more 
than $200. , 

The item of $250 mentioned in section 3 of the act, I re­
gard in the nature of a penalty, to be enforced when a dealer 
undertakes to evade the law. 

Yours truly, 
D. H . HOLLINGSWORTH, 

Attorney General. 

COUNTY COMMISSIONERS; INDEX OF PRO­
CEEDINGS OP. 

Attorney General's Office, 
Col umbt1s, Ohio, July 14, 1883. 

LeGrand A. Ol·in: Esq., Auditor, Ravmna, Ohio: 
DEAR Sm :-Your favor of 6th inst., enclosing certain 

interrogatories at the request of the prosecuting attorney of 
your county, has been received. 

I am of the opinion that section 850, Revised Statutes, 
as amended April II, r883 (0. L., Vol. 8o, II4), only re­
quires a general index to be kept of the future records made 
of the proceedings of county commissioners. They are 
authorized, however, at their discretion, to cause an index 
to be made of the past records. T his part of the section is 
not mandatory on them. 
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. County Commiss£oners,· Cannot Allow Fees Under Sec­
tion 547-

As to your second question, I wou.lcl say that in my 
judgment section 1076, Revised Statutes, only authorizes 
county commissioners to make an additional allowance to 
auditors, as tl1erein contemplated, "in the years when the 
real proper-ty is required by law to be reappraised." 

By reference to section 2789 et seq., you will sec that 
this is to be clone "in the year 188o, and every tenth year 
thereafter:'' 

There is much equity in your suggestions of fact, but 
it seems to me the law is too rock-ribbed to admit of such 
allowance being made in any other year, however meritorious 
the case may seem. 

I have the honor to be, 
Yours truly, 

D. H. HOLLINGSWORJ:H, 
Attorney General. 

COUNTY COMMISSIONERS; CANNOT ALLOW 
FEES UNDER SECTION 547· 

At~orney General's Office, 
Columbus, Ohio, July 17, 1883. 

Ceo. Kinney, Esq., P.rosec,ut·ing Attomey, Fremont, Ohio: 
DEAR SIR:-Your favor of the roth in st. is received. 

Section 140, Revised Statutes, provides in very plain lan­
guage that for services performed thereunder, officers shall 
receive no fees, or rather, to use the exact words of the sec­
tion, shall serve "without compensation." 

In view o.f this provision I do not see how the commis­
sioners of a county can legally pay for such services by an 
allowance under section 547, or any other section of the 
statutes. The board has no power to order money paid out 
of the county treasury except in pursuance of Jaw. This 
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Clerk of Co1wts; P1·obate !ndges; Fees Unde-r Sections 1250 

aiLd 140. 

may be a hardship in the cases you mention of probate judges 
and recorders, but in my judgment relief can only be ob­
tained through action of the General" Assembly. 

Very •truly yours, 
D. H. HOLLINGSWORTH, 

Attorney General. 

CLERK OF COURTS; PROBATE JUDGES; FEES 
UNDER S;ECTIONS 1250 AND 140. . 

Attorney General's Office, 
Columbus, Ohio, July 17, r883. 

Hon. L. W. B1·own, P1·obate !1tdge, Wauseon, Ohio: 
DF.A'R Sm :-Your favor of 13th inst. is ret.0.ivr.cl. Hy 

section 1248, Revised Statutes, the clerk of court is required 
to make certain reports to the secretary of state each year, 
for which he is paid specifically as provided in section 1250. 

I find nothing in any section making it a part of the official 
duty of the probate judge to furnish similar reports. He 
may, however, in the discretion of the secretary of state, be 
required to do so under section 140, bttt that section states 
distinctly that he shall serve "without compensation." 

I do not see hovv section 547 can be made to apply to 
services performed under a section which· in terms declares 
that no. compensation shall be allowed. See last clause of 
section 546. 

This may be a hardship, and I am sure there is much 
equity in your suggestions, but I am of opinion that relief 
can only be had through action of the General Assembly. 

Very truly yours, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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SCOTT LAW; LIQUOR CAN BE GIVEN AWAY AT 
PUBLIC DINNER. 

Attorney General's Office, 
Columbus, Ohio, July 18, 1883. 

Hon. M . B . Earnhm·t, Prosewting Attomey, Troy, Okio·: 
DEAR SIR :-I have the honor to acknowledge the re­

ceipt of your favor of the r6th inst., enclosing an inquiry 
submitted to you by Father Feldman of the Catholic Church 
at Troy. 

He proj)oses, if I understand your letter co·rectly, to 
give a dinner at the re-dedication of his church building 
which has recently been enlarged, and at such dinner to 
serve beer to the guests. Beer and dinner each to be free. 

1 am clearly of the opinion that this can be clone with­
out payment of the Scott liquor tax. The law is not in­
tended tc> ... interfere with the hospitality of the people either 
in their church relations or the family circle. 

Yours truly, · 
D. H. HOLLINGSWORTH, 

Attorney General. 

RECORDER; CONCERNING RELEASE 01" MORT­
GAGE. 

Attorney General's Office, 
Columbus, Ohio, July r8, 1883. 

C. A. Mills, Esq., Recorder, Chardon, Ohio: 
DEAR SIR :-Your favor of the 13th inst. is received. 

Our law is not specific as to the particular manner of re­
leasing a mortgag·e. The mere entry of satisfaction on the 
recorder's books, as between mortgagor and mortgagee, is 
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Prosecuting Attomcy; No Pa-y for Advising School Boards. 

not cffecti vc unless supported by lhe facts; neither is such 
entry on t he backs of the mortg-age valid unless suppor ted 
in like manner. It follows that if an attorney who is nol 
authorized undertakes to release a mortgage on behalf of 
the g rantee, his action will be invalid, whether entered upon 
the recorder's record or nol. I do not understand that the 
recorder is to be the j udgc of the sufficiency of the attorney's 
authority, and J know of no law requiring- such authority 
to be made a matter of record. Our laws are Yery loose on 
this subject. You will find a ll there is on the subject in sec­
tions 4135, 4136, 'P39 and ttJ42, Revised Statutes. 

It is better for a recorder lo make a mistake in enter­
i ng for 1'ecord an instrument not properly the subject of 
record thnu it is to make a mistake in refusing- to record a 
proper instrument; the former cannot injure anyone, but 
the latter ll1ay cause t rouble. 

Yours truly. 
D. H. IIOLLLXGSWORTll, 

Atlorncy General. 

PROSECUTING ATTORNEY; :'\0 P;\Y FOR ADVIS­
ING SCHOOL DOARDS. 

1\ltorncy General's Office, 
Columbus. Ohio. July 19. 1&~3-

.\'oa/r I. Dc·vcr, Esq. , Prosecuting A.ttomcy, Porlsmoutlt. 
Ohio: 
Dc:An Sm :-Yonr favor of the 18th inst. is receiv<'d. 

The equities of the case you pre$ent are so slron~ that I 
have carefully examined the statutes with the hope that T 
mil{ht fi nd a legal way out of the d ifficu lty. 

~Iy predecessor, ex-Attorney General ~ash, left on file 
a number of opinions in which he holds that prosecuting 
attorneys are not ent itled to compensation other than their 
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Scott Law; Member of Firm J\11 ay Retire. 

regular pay for acting as counsel for school boards in civil 
actions. In these opinions he also decides that where it is 
impossible for the prosecuting attorney to attend to an action 
by reason o.f sickness, having two or more cases on hand 
at the same time, or other proper cause, the board may em­
ploy and pay other counsel. 

After investigation I am unable to say that these opin­
ions do not state the law correctly, and as they cover the 
points you raise, I merely refer to them for my answer. 

Yours truly, 
D. I.I. HOLLINGSWORTH, 

Attorney General. 

SCOTr LA\V; MEMBER OP FIRM: MAY RETIRE. 

Attorney General's Office, 
Columbus, Ohio, July 19, 1883. 

L. II. Williams, Esq ... Riple'y .. Oln'o: 
DEAR Sm :- If it be a correct construction of the Scott 

law, that a single firm or partnership is liable only for 0110. 

assessment, I have no doubt but that one member thereof 
may retire f rom the finn without subjecting the other mem­
bers to an additional tax. 

Yours truly, 
D. H . HOLLINGSWORTH, 

Attorney General. 
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SCOTT LA vV; SALE OF PROPERTY SEIZED FOR 
DELINQUENT TAXES. 

Attorney Generars Office, 
Columbus, Ohio, July 25, 1883. 

B . F. D'ye1·., Esq., Connty Treasurer, Georgetown, Ohio: 
DEAR Sm :- Your favor of 21st inst. is received a net" 

info-rms me that you have seized certain chattel property to 
pay delinquent taxes under what is known as the Scott liquor 
tax law. 

Section 5 of that act expressly provides that section 
II04, Revised Statutes, and the provisions of the law of the 
State relative to the collection of taxes or assessmetits arc 
hereby n1ade applicable, etc. I think this includes th.e power 
to distrain goods and chattels as provided in section 1095· 

Attorneys may differ as to the proper construction of 
the act, and should an effort be made to enjoin you from 
proceeding, it will be your duty to apply to the county 
prosecuting attorney, who is by Jaw made the legal adviser 
of county officers, and be guided by his advice and direction. 

Yours, etc., 
D. H . HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; PROHIBITORY ORDINANCE 
UNDER. 

Attorney General's Office, 
Columbus, Ohio, July 24, 1883. 

Holb. M. P. Brc<.t•er, Mayor of Bowling G1'ee1L, Ohio: 
DEAR Sm :-Your favor of 21st inst. is received . The 

recent act of the General Assembly known as the Scott law. 
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specifically confers on municipal corporations tlie power to 
"regulate, restrain and prohibit" certain houses and places 
of habitual resort for tippling and intemperance; and undet 
this power I see no reason why a village council may not, 
by ordinance, require such houses and places to 'be closed 
at 10 o'clock p. 111. without, at the same time, requiring 
other lmsiness places to close. The council is the judge of 
the reasonableness of such regulation; the mayor has no dis­
cretion to refuse to enforce such ordinance when legally 
adopted. 

Yours tmly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; PROHIBITORY ORDINANCES 
UNDER. 

Attorney General's Office, 
Columbus, Ohio, July 25, 1883. 

Geo. Strayer, Esq., P1·osewting Attome·y, Bryan, . Ohio: 
DEAR Sm:-Your favor of 19th inst. is received. Under 

section 9 of the Scott liquor law municipal corporations are 
given "full power to regulate, restrain and prohibit ale, beer 
and porter houses and places of habitual resort for tippling 
and intemperance." This is not a power to prohibit specific 
acts, but rather a power to regulate and prohibit certain 
houses and places of resort. I do not think a drug store, 
where distilled liquors alone are sold by the quantity, not 
to be drank in or upon the premises, falls within the above 
descriptions. It is neither an ale, beer or porter house, nor 
is it a place o£ habitual resort for tipplipg or intemperance. 
I do not think, however, that beer or other malt or vinuous 
liquors can be sold in any manner at such a drug store, or 
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County S'!trueyor,· Fees of-Scott La.w; Immunity Not 
Transfemble. 

anywhere else within the corporation in violation of such an 
ordinance. 

Very truly yours, 
D. H. HOLLINGSWORTH, 

Attorney General. 

COUNTY SURVEYOR; PEES OF. 

Attorney General's Office, 
Columbus, Ohio, July 24, r883. 

R. T1V. Cahill, Prosecuti11g Attomey, Napoleon, Ohio: 
DEAR Sm :-In reply to your favor of r8th inst. I will 

say that I know of no law which authorizes a county sur­
veyor to charge c.1:pe11ses in addition to the per diem allowed 
by law, when employed by the day. You might as well pay 
the viewers and chain carriers, for instance, under section 
4664, Revised Statutes, their livery and other expenses, as 
to pay the surveyor. He is paid $5.00 per day by the same 
language the viewers ancl chain carriers receive $1.50 and 
$I.oo respectively, ami no more. · 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attomey General. 

SCOTT LAW; IMMUNITY NOT TRANSFERABLE. 

Attorney General's Office, 
Columbus, Ohio, July 26, r883. 

F. R . McLaughlin, Esq., AHditor, Etc., Bellefontaine, Ohio: 
DEAR Sm :-Your favor of 24th inst. is received. I 

have heretofore cleciclecl .. whether correctly or not, that the 
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Deaf and D1t1nb Asylum; Pa'yment of Clothing by CmJ-nty. 

immunity secured by payment of the Scott liquor tax cannot 
be sold or transferred fr01n one dealer to another. As the 
act requires "every person" engaged in the business of 
trafficking in intoxicating liquors to pay the tax, I cannot 
see how one member of a partnership can sell and convey 
his interest in the firm to an outsider who, with the other 
members of the firm, constitutes a new firm under another 
name, without such nevv firm being liable to an additional 
assessment for the remainder of the year. Any other con­
struction, it seems to me, would defeat the requirement that 
"every person" shall pay the tax, or in effect make the im­
munity secured by such payment a matter of barter and 
sale. 

I have the honor to be, 
Yours truly, . 

D. H . HOLLINGSWORTH, 
A:ttorncy General. 

DEAF AND DUMB ASYLUM; PAYMENT OF 
CLOTHING BY COUNTY. 

Attorney General's Office, · 
Columbus, Ohio, July 26, 1883. 

Benjamin Talbott, Esq., Acting Sttperintendmt Deaf and 
Dumb Asylu1·1t, Coltt1nbtts, Ohio: 
DEAR Sm:-Your favor of 24th inst. in which you in­

quire what action is necessary to enforce the provisions of 
section 632, Revised Statutes, against delinquent county 
auditors, is received. 

I am of opinion the proper remedy in cases where 
county auditors refuse to dra·w warrants for payment out 
of their respective county funds for supplies furnished by 
the stewards of benevolent institutions, under said section 
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Scott Law; Du.t·ies.of .lhtd·itor ·and Treas-nrer Under. 

632, is to commence proper proceedings in manda11ms in 
court, to compel such auditors to perform the· duty enjoined 
upon them by law. I do not say this is the only method, 
but it seems to me to be the most proper and expeditious 
one. . 

Very· t ruly yottrs, 
D. H. HOLLINGSWORTH, 

A·ttorney- General. 

SCOTT LAW; DUTIES OF AUDITOR AND TREAS­
URER U NDER. 

Attorney General's Office, 
Columbus, Ohio, July 27, r883. 

B. N!. vVinters, Esq., Cmmty Treasurer, F1·emont, Ohio: 
D EAR Sm :-Your favor of 24th inst. is received. By sec­

tion 4 of the Scott iiquor law the county auditor i~ req~tired to 
make up a special duplicate of the assessments made under 
the provisions of the act, a copy of which duplicate is to be 
furnished to the county treasurer for collection. By section 
II 17, Revise·d Statutes, amended April 2, r88o, the t reas­
urer is entitled to five-tenths of one per cent. for "moneys 
cof.Iectecl on any special duplicate .. , 

I am of the opinion this section is applicable to · co1lec­
tioits under the Scott law. 

. Should it becori1e necessary to distrain goods at~d chat­
tels as provided in section 1095; Revised Statutes, the costs 
thyreof must be collected in adition to Hie tax, as provided 
in ·sections I09S at1cl I096. If civil proceedings are com­
menced under section I 104 in court to enforce the lien, the · 
treasurer is entitled to the services of the ptosecuting- at­
ton1ey to attend to such actions, and in this instance I do 
not think he is entitled to extra compl'lnsa,tipn over or be-



67 

Scott Law; Power to Change "Plctce;" Coustruction of 
"Place." 

yond the . five-tenths of one per cent. for "moneys collected 
on any special duplicate." 

The act itself is silent on this point, but l regard the 
foregoing as a fair construction of the general statutes. rela­
tive to the compensation of county- treasurers. 

VCJ·y truly yours, 
D. H. HOLLINGSWORTH, 

Attorney GeneraL 

SCOTT LAW; POWER TO CHANGE ''PLACE';"' 
CONSTRUCT ION OF "PLACE." 

Attorney G_eneral's Office, 
Columbus, Ohio, July 27. r88J .. 

C. B. Wintr!'rs, Esq., Prosewting Attome'j', Sandusky. Ohio: 
Dt~AR SIR :-On account of absence from the city, I 

failed to receive your letter of the 23d inst. in time to com­
ply with your request to reply today. 

The question you present is a most difficult one, and 
I am inclined 'to think you take the proper view of the law. 
However, I arn satisfied the General Assembly · Oilly in­
tended to exact the tax under the Scott law for such placl!· 
where the traffic is carried on at the same time by one dealer. 
I have, therefore, in a number of instances, held that a dealer 
might in good faith change his place of business from one 
building or room to another, within the corporati01i or tax 
district in which he has paid 'his tax without thereby sub­
jecting hin'tself to atiother assessmei1t. I have· never beei1 
of the opinion that a dealer fan thus change his business 
from one cotmty to another. or · from one tax district to 
another. 

You present a case, however, in which the "place" of 
traffic of the S. S. T. society is evidently intended to be 
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Cowtty Commissioners; Compensat-ion of. 

wherever at a given time the society may be giving an en­
tertainment to its members or friends. If Kelley's Island 
were .withii1 the corporate limits of Sandusky, I would have 
no difficulty in forming an opinion, satisfactory to myself 
at least. As it is there is jt:tst enough doubt about the mat­
ter to entitle the society to the benefit thereof, and unless 
some one insists on your making an effort to collect an 
assessment off th~ society, for holding its entertainment at 
Kelley's Island, I think you will be justified in not bringing 
suit or taking .other means in that direction. · 

Yours truly, 
D. H . HOLLINGSWORTH, 

Attorney General. 

COUNTY COM1\1ISSIONERS; COMPENSATION OF. 

Attorney General's Office, 
Columbus, Ohio, J uly 27, r883. 

f. Foster TtV£/ki'lls, Esq., Prosecuting Attorney, New Pft.da­
delphia, Oh£o : 
DGAR Sm :-I feel that I ought to modify or rather ex­

plain the opinion I mailed you yesterday re'lative to the com­
pensation to be allowed to county commissioners to this 
extent, to-wit : 

In .order to entitle a commissioner to his reasonable and 
necessary expenses, in addition to per diem and mileage. 
when engaged within the county in attending to business 
pertaining to his office other than at a regular or called ses­
sion of the board, such business or services mnst be per­
formed under the specific direction of the board in it.s cor­
porate or official capacity, and the order directing the same 
shottld, in my judgment, be made a matter of journal entry. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Sections 1274 and 1282. · 

PROSECUTING ATTORNEY; NOT ENTITLED TO 
PAY FOR WORK UNDER SECTIONS 1274 
AND 1282. 

Attorney General's Office, 
Columbus, Ohio. July 27, 1883. 

John ll!f cSweene')t, Jr., Prosewting Attome-y, Wooster, Ohio: 
DEAR Sm :- Your favor of 24th insl. is received. I 

agree with you in the opinion that the prosecuting attorney 
is nol entitled to extra compensation for making out the 
statistical report required by section 1282, Revised Statutes. 

Tlus is a part of his official duty for which he receives 
an annual salary. 

By section 1274, Revised Statutes, the prosecuting at­
torney is made the legal <\dviscr of the county treasurer, and, 
although it. may be doubted if this extends to appearing in 
court as at1 .attorney, yet r have no doubt if he does so ap­
pear upon th_e request of the treasurer and performs valu­
able services, he is entitled to pay therefor. By section 5 of 
the Scott law the treasurer is authorized to commence suits 
to enforce the lien for delinquent assessments, and I see no 
reason why he may not call to his aid the prosecuting at­
torney of the county. He is not expected to act himself as 
an attorney. This being so, I am of the opinion that the 
county commissioners may allow the prosecuting attorney 
a reasonable compensation for his services, the same as for 
h is legal advice under section I274, for bringing and attend­
ing to actions on behalf of the county treasurer under sec­
tion 5 of the act. 

Yours. etc .. 
D. TI: f.IOLLINGSWORTH, 

Attorney General. 
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·NOTARY PUBLIC; .FEE FOR ACKNOWLEDG­
MENTS. 

Attorney General'& Office, 
Columbus, Ohio, August 2. 

Ron. las. liV. Newman, Secretary of State, Colttmbus, Ohio: 
DEAR Sm :-In answer to your inquiry of today, I have 

the honor to submit that, in my judgment, a notary public 
who takes and certifies the acknowledgment of husband and 
wife to the due execution of a deed or other instrument of 
\vriting, is entitled to charge therefor the stun of forty cents 
and no more. 

I return herewith the letter of John C. Douglass, mak• 
ing the same inquiry of you. 

Yours truly, 
D. H. HOLLINGSWORTH. 

Attorney General. 

SCOTT LAW; MANUFACTURERS. 

Attorney Gencraf's Office, 
Columbus, Ohio, August 3, 1883. 

E. S. Dodd, Esq., Prosecuting Attomey, Toledo, Ohio: 
DEAR Sm :-Your favor of 27th ult. is received. The. 

recent act of the General Assembly, known as the Scott 
law, is silent as to how and wpere the tax shall be paid for 
a ".place" on a steamer sailing· between points ~vithin the 
State. On general principles, however, it seems· to me the 
payment of one assessment in either county through or into 
which the vessel makes ·regula.r trips, is sufficient. By the 
very na'ture of t he case, the "place" is movable, and any 
other construction would in effect defeat the object of the 
act or operate unjustly and unequally on those who do busi­
ness on board a vessel. 
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Scott Larw,· Manufacturers. 
----~---

Second- ! am also of the opinion a manufacturer from 
the raw material may put up his products in bottles and sell 
them without paying the tax, provided he does not sell the 
same "in quantities of one gallon or less at any one time." 
The size of the bottles is immaterial. . To illustrate: I cannot 
see the distinction between the sale by a brewer of a barrel 
of beer to one person at one time, and the sale of the s~une 
quantity of beer in a case of bottles. It is the quantit'y, not 
the number or size of the vessel or vessels in which it is con­
tained that must govern the question. 

T hird- ! am not sufficiently acquainted with the busi­
ness of rectifying to say whether, i.n all instances, one en­
gaged in rectifying liquors must pay the Scott liquor tax 
or not. It seems to me, however, that he must as a general 
rule. A manufacturer is only exempted when he manu­
factures from the "raw material," and I do not think this 
can be said. of one whose business· consists in refining or 
changing Fquors already manufactured. 

Your last question has given me much troubl~. I have 
felt and have been disposed to hold that social clubs ought 
not to be required to pay the tax, but a careful examination 
of the rules and regulations of a number of them-the 
Draconian Club of Toledo included- convinces me that tl~ey 
are required to pay the same as ordinary dealers. I am aided 
in coming to this conclusion from the fact that the United 
States courts hold that the United States t~x must be paid 
by such associations. The language of the Ohio statute, 
and that of the United States are almost identical in assess­
ing or providing for the assessment of the tax. Besides, in 
construing the act, we must keep in view its declat:ecl object, 
and the one on which the Supreme Court sustained it, to­
wit, providing against the evils resulting, etc., and in this 
view it can n~ake' n9 difference whether the liquor is sold at 
"cost" qr not. Yours truly, 

D. H . HOLLINGSvVORTH, 
Attorney General. 
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Scott Law; Prohibitory Ordi11ances Ut~der. 

SCOTT LAW; PROHIBITORY ORDI~ANCES 
UNDER. 

Attorney General's Office, 
Columbus, Ohio, August 3, 1883. 

John A. Clarll, Esq., Wad.s1.uorth, Ohio: 
DEAR Sm :-Your favor of 1st inst. is received. · It is 

very difficu lt to form a satisfactory opinion of the legality 
of any ordinance without having a copy of it to examine. 
Section 1692, paragraph five, as it now exists, or rather as 
it was before the passage of the Scott law, only authorizes 
village councils to "regulate beer, ale and porter houses and 
shops," and to this extent I have no doubt the ordinance 
you mention was and is valid. 

The council,.however, can only exercise such power as 
is conferred by statute, and if the ordinance contains more 
than this, that is, if it goes beyond the power exprc..ssly con­
ferred , 1 atil of the opinion it is, and was invalid as to such 
excess. The recent act which authorizes municipal corpora­
tions to ··regulate, restrain and prohibit ale, beer and porter 
houses and places of habitual resort for tippling and in­
tempcranc~,'' can not operate to render that part of an ordi­
nance valid, which was invalid at the time of its adoption, 
although it may come expressly within the terms of tllis 
later act. 

To accomplish this object the council must readopt~nd 
republish the ordinance. Of course,· you tmders.tand that I 
am not the legal adviser of municipal officers and that, there­
fore, my opinion is entitled to no greater weight than that 
of any olher attorney. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Ordill(wces 1\llust be Passed in Accordance With Section 
r693-Govemor; Release Not Necessary U~tder Sec­
tiol~ 4122. 

ORD!NANCES MGST BE PASSED IN ACCORD­
ANCE WITH SECTION 1693. 

Attoruey General's Office, 
Columbus, Ohio, August 3, 1883. 

Thomas T. McKee, Esq., Member of Council, Bloomville, 
Ohio: 
DEAR Sm :-Yom favor of 2d inst. is received. The 

attorney general is not the legal adviser of municipal officers, 
and my opinion, therefore, is entitled to no more weight 
than that of any other attorney. 

1 am of the opinion, however, that a village ordinance 
to be valid must be passed or adopted in strict accordance 
with seclion r693, Revised Statutes, as amended, 0. L., Vol. 
77, 34, and therefort" mu11t. n~rt"ivl' a majority of all the 
members elected, etc. The mayor is not a member of the 
council and !'.do not think he ca;1 vote in case of a tie on the 
passage of an ordin<Ulce. 

D. II. HOLL1NGSWORTH, 
A ttomey General. 

GOVERNOR; RELEASE NOT KECESSARY UNDER 
SECTIO~ 4t22. 

Attorney General's Office, 
Columbus, Ohio, August 8, 1883. 

H 011. Jolin F. 0 glevce, Auditor of State, Columbus, Ohio: 
DR.\R Sm :-Your favor of this date, in which you ask 

my opinion as to whelher the provisions of section 4122, 

Revised Statutes, relative to securing a release, apply to 
the deed autho!"ized to be executed by the governor by 
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Scott Law,· No. Re'cove1''j' on Ceasing Business or at I)ea-th 
of De·ale·r. 

special act of the General Assembly, dated April 18, 1883, 
to Charles E. and Flora Taylor, is received. 

I am of the opinion, after an examination of the ques­
tion, that they do not. It seems to me the special act is all 
the authority necessary to the execution of the deed. The 
recital of the fact that the grantees are minors would seem 
to preclude the idea that they should be required to execute 
a release. Besides, the special act shows that the original 
deed containing an erroneous description has already been 
declared null and void by decree of the Common Pleas Court 
of Montgomery County. These facts lead me to the con­
clu;ion that the release required by section 4122 is not neces­
sary in this instance. 

I have also examined the blank deed you enclose, and 
am of opinion the same is in proper form. 

Yours truly, 
·D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; NO RECOVERY ON CEASING BUSI­
NESS OR AT DEATH OF DEALER. 

Attorney General's Office, 
Col.umbus, Ohio, August 8, 1883. 

haP. Shissle·r, Esq., Attomey-a.t-Law~ Vam Wert, Ohio: 
DEAR S1.R :-I have the honor to acknowledge, through 

ex-Attorney General Nash, the receipt of two inquiries by 
you under the Scott law, to-;v,rit: 

· First-Can a dealer in intoxicating liquors, having paid 
the tax, recover any portion of it back on retiring from 
business during the year? 

Second-Can the administrator of the estate of a de­
ceased dealer recover back a part of all the tax, upon proof 
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Transfe1' of State Stocks by Exect~tor~. 
----
that such dealer died on . the clay a£ter paying his assess­
ment? 

Third-The act (very unfortunately, I think) makes 
no provision fo r repaying any part of the tax, except in 
cases where municipal corporations pt·ohibit ale, beer and 
porter houses within the corporation, and relief in the above 
instances, in my judgment, can only be had through an 
amendment or supplemental act of the General Assembly. 

· Yours truly, 
D. H. HOLLINGSWORTH. 

Attorney General. 

TRANSFER OF STATE STOCKS BY EXECUTORS. 

Attorney General:s Office·, 
Columbus, Ohio, August 8, 1883. 

H on. Joseph. Tumey, Tnasurer of State, Coltt11·tbtts, Ohio: 
DEAR Sm :-I have the honor to ackno:wledge the re­

ceipt of your favor of 3d inst., enclosing telegram from 
Miller and Company, of New York. 

They wish to know, if I understand their telegram cor­
rectly, whether State stocks can be transferred upon the 
authority of two executors, where four are named and acting 
under the will. I am of opinion that they cannot be safely 
transferred on such authority and so advise. 

Yours truly, 
D. H. HOLLINGSWORTH,. 

Attorney General. 
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Scott Law,· Distribnt·ion of Ta:res Collected Unde·r. 

SCOTT LAW; DISTRIBUTION OF TAXES COL­
LECTED UNDER. 

Attorney Genet'al's· Office, 
Columbus. Ohio. August 9, 1883. 

C. B . Wiuters, Esq., P.rosecut·ing Attorney, Sandusllj', Ohio: 
DEAU .SIR:-Your favor of sth inst. is received. By it 

I am informed that the auditor of state has advised the 
auditor of Erie County "that all taxes collected under the 
Scott liquor law outside of municipal corporations should 
be placed to· the credit of the poor fund of the county," and 
that the county auditor is not satisfied with this holding, 
but insists that a township is a municipal corporation under 
the law, and is entitled to have .three-fourths of the revenue 
derived from assessments on dealers -therein, passed to the 
general revenue fund of the township; therefore you 'sub­
mit the question to this office. Undoubtedly a township is 
a corporation in many senses. It is made so by statute (Sec. 
I 376, R. S.). Bnt the question is whether it is such a cor­
poration as is .contemplated in section 7 of the -act of April 
17th last. It seems to me that this is not the correct con­
struction to be given to the language used. Section 7 pro­
vides, as you will notice, tbat the revenues accruing under 
the act, shall be distributed as follows: "Three-fourths of 
the money paid t~ * ':' on account of any business 
aforesaid, carried on in any city or village, shall ':' * * 
be paid into the treasury of such corporati-on * * * the 
other fourth, together ·with all other ·revenues rcsu!ting 
hereunder in said county, shall be passed to the credit of 
the poor fund of such county." 

·Undoubtedly the words ''such corporation" as used 
above, refer to city or village corporations; so also with the 
word "corporation" as used in the proviso. I am of the 
opinion, therefore, that the instructions of the auditor of 
state are correct, and that all revenues resulting under the 
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Scott Law,· A Temporary Dealer Must Pay Tax for Year . . 

act, except in city or village corporations, should be passed 
to the poor fund of the proper county. · 

I have the honor to be, 
Your obedient servant, 

D. H. HOLLINGSWORTH, 
Attorney Gene1'al. 

SCOTT LAW; A TEMPORARY DEAl ,ER MUST PAY 
TAX FOR YEAR. 

Attorney General's Office, 
Columbus, Ohio, August ,10, r883. 

D. T. Clover, Esq., Prosecuting Attorney, Lancaster) Ohio: 
DeAR Sm :-Your favor of 9th inst. is received. I quite 

agree with . you in the opinion that a temporary dealer in 
intoxicatit:g liquors at a county agricultural fair, must pay 
an assessment under the Scott law, for the residue of the 
year, notwithstanding he may have paid the annual tax for 
doing business at a perm~neQt but different place within 
the corporation. I have experienced much difficulty from 
this question. The distinction is not plain between a dealer 
who ·wishes in good faith to change his "place" of business 
from one room or building to another within the same cor­
poration or tax district. and one who simply locks up his 
"place" temporarily for a day or two, and wishes in the 
meantime to engage in the traffic at another point or place. 

It may be doubted if a dealer in either case is not liable 
to aseconcl assessment. yet it has seemed to me to be the 
better opinio1_1 to hold that he may make such permanent 
change, bnt cannot make such temporary change without 
incurring the liability. 

If I am right in this view, then your question becomes 
simply one of fact. Of course a 'dealer might wish to change 
his place permanently to t.he fair grounds, but certainly this 
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Lal~e Shore and Sm·tday Creek Coat and Mining Company; 
1 ncorporation of. 

would be an exceptional case, and could not interfere with 
the duty of the proper officers to assess those who temporar­
ily do btlsiness on such grounds. 

Yours truly, 
D. [l. HOLLINGSWORTH, 

Attorney General. 

LAKE SHORE AND SUNDAY CREEK COAL AND 
MINING COMPA'NY; INCORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, August 10, 1883. 

Hon. las. 1¥. Ne~C'IIW·II, Secretary of State, Co!ll'lllblls, Ohio: 
DEAR Sm :-Your favor of 4th inst.,· enclosing cet!~ 

tiJicates by the lilCol·porators of tlie Lake Shore and Sunday 
Creek Coal and Mining C:ompany, of the amount of capital 
stock of said company subscribed and paid in, is received. 

If I understand correctly, you wish to know my opinion 
as to whether said certificate is in form a compliance with 
the requirements of section 5244, Revised Statutes, aT11encled 
April 15. 188o, Vol. 77, 0. L., 266. That section provides 
that "as soon as ten per cent. of the capital stock is sub­
scribed, the subscribers of the articles of incorporation of 
such company, or any five of them shall so cerilfy, in· writ­
ing, to the secretary of state." This seci11s to be the only 
positive requiremei'lt so fa r as the certificate is concerned, 
and in this respect the one enclosecl is £~111 and· in proper 
form. At first vie\v 1 thought it ought to show the giving 
of notice to the stockholders as provided in said section, and 
in section 3242, as amended ( 0. L., Vol. 8o, p. 42), or a 
waiver thereof by the incorporators, but on a full examina­
tion J am satisfied that this is not necessary. The certificate 
appe?rs to be a preliminary rcq~1iremcnt before the notice 
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"Cmt 011e vVoman·Keep a House of Ill-Fame?" 

for an election of directors can be given; and if so it need 
not contain any reference to the notice to stockholders. 

I am, therefore,' of the opinion. that the enclosed cer­
tific!J.te, w~1ich I herewith returp, • is sufficient in form and 
advise that it be received as a compliance with the statute. 

Yours very truly, 
D. H. HOLLINGSWORTH,. 

Attorney General. 

"CAN ONE WOMAN KEEP A HOUSE OF ILL­
FAME?" 

Attorney General's Office, 
Columbus, Ohio, August ro, r883. 

S. L. . Jam.es~ Esq., Atto.mey-at-Law, Ba.rnesville, Ohio: 
DEAR .Sm :-I have the honor to acknowledge the re­

ceipt of -your favo r of the 6th inst., in which·you inform me 
of a, prosecution . pending befo.re the village mayor, and ask 
my opinion of the following question : 
. . '.~Can one woman keep .a house of ill-fame?" 

At first I was. inclined to a:gree ·with you that she can. 
The question, however, does not seem to be settled by the 
courts of Ohio, at least I have not been able in a cm'sory 
examination to find a single precedent on the subject. It is 
discussed at length in the elementary wqrks on criminal law, 
and I presume, in the. absence of an authoritative decision, 
we must g ive credit to the opinions of Jaw vvriters. A 
house of ill-fame and a bawdy-house seem to be synonymous 
terms. 

On page ro88, section 1085, Vol. r, Bishop on Crim­
inal Law, I find these words under the title "bawdy-house:" 

"There must be the keeping of a house. For 
a woman to be a common bawd, or merely to live 
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"Can One Woman Keep a House of Ill-Fame?" 

alone, and receive one man or mawy, is not to keep 
a bawdy-house. And more women than one must 
live or resort together to make such a house." 

In Archbold's Crimitial Practice and P leading, Vol. z, 
p. r786, these words occur: 

''A bawdy-house is defined to be 'a house of 
ill-fame, kept for the resort and convenience of 
lewd people of both sexes.' The residence of an 
unchaste wDman-single prostitute-does not be­
come a bawdy-house because she may habitually 
admit one or man-v men to an illicit cohabitation 
with her." -

The above authorities are supported by the case of the 
State vs. Evans, 5 Iradells N. C. Rep. 603. See also Bou­
vier's Law Dictionary, title "bawdy-house." 

Of course my examination of the subject has necessarily 
been brief for want of time, but, not having been able to 
find a text book or reported decision to the contrary, I con­
clude yom: interrogatory should be answered in the negative. 

The attorney general is not authorized to give official 
opinions to private persons or munkipal officers, and you 
will, therefore, utlderstand that my views are entitled to .no 
greater weight than those of yourself or any other attorney 
on the subject. 

With high regards, I am. 
· Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 
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SCOTT LAW; ORDINANCE TO PROHIBIT MUST 
BE PASSED BY COUNCIL. 

Attorney General's Office, 
Columbus, Ohio, August 10, 1883. 

S. S. vVheele1·, Esq., Limct, Ohio: 
DEAR Sm:-Your favor of 4th inst. is received. In 

reply I would say that, in my opinion, a power conferred 
upon a village corporation must. be held to be a grant to the 
village council. of the · right to exercise such power by ordi­
nance, in the absence of· express words requiring a submis­
sion of the same to a vote of the electors of the village. This 
rule, it seems to me, is applicable to the provision in section 
9 of what is known as the Scott law, authorizing municipal 
corporations to "regulate, restrain and prohibit ale, beer 
and . porter h.ouses," etc., and the same should be exercised 
by village cgimcils· without. a vote of the people. There can, 
however, be no special objection to the people expressing. 
their views on the subject in any proper way, either by peti­
tion to the council, an informal ballot, or otherwise. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; PROI-UBITION UNDER; TO WHAT 
EXTENT. 

Attorney General's Office, 
Columbus, Ohio, August 15, 1883. 

L. C: Laylin, Esq., Prosecuting Attorney, Norwalk, 0/vio: 
DEAR Sm :-I am in receipt of your favor of the IIth 

inst., in which you encl0se a copy of an ordinance recently 
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Scolt' Law; Prohibition Under; to What E-vtcnt. 

adopted by the village council of Greenwich, and ask the 
following questions. concerning the same : . 

First-Can a municipal corporation prohibit the sale 
of ale, beer and porter by the pint, quart, gallon, not to be 
drank on the premises? 

Second-Does said ordinance prohibit such sales? 
In answer to the :first, I would say that the act of April 

17th, known as the Scott law, gives nwnicipal corporations 
fu ll power to prohibit ~tle, beer or porter houses -..vithin the 
corporation and makes no distinction between houses where 
sucl~ liquors are sold to be drank, and those where they are 
solcL in quantities to be taken off the premises for use. I 
therefore, with this qualification, to-wit, tha:t the powei· is 
one to prohibit .certain houses, and not specific acts, answer 
your question in the affirmative. 

As to the second question, there is more doubt. 
· By a c~reful reading you will see that . the ordinance 

only undertakes to prohibit. p laces of habitual resort for 
tippling and . intemperance, and places "where ale, beer or 

. porter is habitually sold, g iven away or furnished to be drank 
in, upon or about the place whet:e so sold, given away or 
furnished." 

It seems to ,me. this is 1;ather an ordinance to regulate 
the business than one to actually prohibit the keeping of all 
kinds of ale, beer or porter houses, within t11e corporation, 
as might have been clone under the act of April 17th afore­
said. I am of the opinion, therefore, that the ordinance 
does not prohibit the keeping of a place where malt and 
vinous liquors are sold by the quantity to be taken off the 
premises, and not to be drank in, upon or about the same. 

Of course this also answers yout• further questions rela­
tive to refunding the taxes paid by dealers before the passage 
of a prohibitory ordinance. I t is only when a corporation 
actually prohibits the houses named that the proprietors are 
entitled to receive back a ratable proportio.ti. of the · taxes 
paid by them, and not when the ·o·rctinance merely under­
takes to regulate such houses. I can see, -therefore, no ·way 
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by. which a dealer who continues to sell malt or vinous 
liquors by the pint, quart or gallon, after the passage of an 
ordinance, such as the one adopted by the municipality of 
Greenwich, can claim to have any portion of his taxes re­
funded. If I might be permitted to volunteer a little advice 
to municipal officers when preparing prohibitory ordinaBces, 
it would be to follow the exact language of the statute con­
ferring the power. This would save much confusion. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

COUNTY TREASUJ;{EH; PUBLICATION OF TAX 
DUPLICATE. 

Attomey General's Office, 
Columbus, Ohio, August 16, r883. 

A. JI!I. Crisl~r, Esq., Prosecuting Attome:y, Eaton, Ohio: 
DEAR Sm :-Your favor of rsth inst. is received. I am 

of the opinion that the duplicate of taxes, as required to be 
published by the treasurer under section 1087, Revised Sta-t­
utes, need not be inserted in more than one newspaper of 
the county. _ 

Under section 4367 notice of the 1'afe of ta.,ration must 
be inserted in two newspapers of opposite politics, if there 
be such published in the county. 

Yours truly, .· 
D. H. HOLLINGSWORTI-:I, 

Attorney General. 
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···chamber of Commerce of .Lomin/' Incorporation of. 

''CFIAMBER OF COMMERCE OF LORAIN;'' IN­
CORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, August 16, r883. 

Hon. las. W. NewnzaH, Secreta,ry of State, Col?unbus, Ohio·: 
DEAR SIR :-I have the honor to acknowledge the re­

ceipt of your favor of 15th inst., in which yon are pleased 
to inclose the articles of incorporation of "The Chamber of 
Commerce of Lorain," and ask my opinion as to whether 
the objects of said corporation, as stated therein, are suf­
ficiently definite to warrant you in receiving the same as a 
compliance with the laws of the State relating to the in­
corporation of such companies. These objects appear to be 
"to secure unity of action among the business and profes­
sional men of I,.,orain, for the benefit of the community." 

Hovv this "unity" is to be brought about is not shown, 
nor is it apparent how the incorporators propose to benefit 
the community. 

In brief the purpose of the incorporation, in my judg­
ment, is not sufficiently stated to form a compliance with 
section 3237, Revised Statutes. Besides, there are other 
minor· defects in the certificate. The official character of the 
llotary public ·is not certified, as required in section 3238, 
nor is his certificate of acknowledgment dated. . 

In these, and perhaps other defects which may occur 
to yoti, I advise that the certificate be returned to the m­
corporators. 

I have the honor to be, 
Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 
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SCOTT LAW; PROHIBITORY ORDINANCE 
UNDER. 

Attorney General's Office, 
Columbus, Ohio, August 16, 1883. 

Hon. C/w.s. A. Bowerso~·r, Br)•ait, Ohio: 

85 

DEAR SlR :-I have the honor to acknowledge the re­
ceipt of your favor of the 14th inst., in which y.ou a1~e pleased 
to submit this question: 

"Undei· the ordinance section of the Scott law, 
can a mtmicipal corporation prohibit the keeping 
of a place \\'here bottled beer is sold in bottles, 
not to be drank upon the P1'etnisesf" 

I am of the opinion that your question must be answered 
in the affirmative, The power is specific to prohibit ale, beer 
and 'porte~· houses ·"~ithont exception . .It seems to me that 
it is not necessary, in order to constit.ute a building an "ale, 
beer or porter house," that the liquor sold in it sHall be 
drank on the premises. If so, why should the entire residue 
of the tax paid for the year, for the sale of such liquors, be 
refunded in the event of the passage of such an ordinance? 

The amount paid for the sale of distilled-liquors is n.ot 
·so refunded when an ordinance is passed prohibiting "places· 
of habitual resort for tippling and intemperance." The dis- . 
tinction is obvious, and it appears to me to be plain l:hat 
the General Assembly intended to and did ·confer on munic­
ipal corporations full power to prohibit all kinds of ale, beer 
and porter houses. · 

I have the honor to be, 
YotttS truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 
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Prosecuting Attonte'y,· Not Entitled to Ten Per Cent. OJ£ 

Costs Collected From State. 

PROSECUTING ATTORNEY; NOT ENTITLED TO 
TEN PER CENT. ON COSTS COLLECTED 
FROM STATE. 

Attorney General's Office, 
.Columbus, Ohio, August 16, 1883. 

!1. ll. i\1 itche/1, Esq., Prosecuting A ltomcy, St. Clairsville, 
Ohio: 
OE.\R Sue-Your favor of the r3th inst., in which you 

ask my opinion as to whether prosecuting attorneys are en­
titled, under section 1298, Revised Statutes, to ten per cent. 
on costs colleCted f rom the Slate in ca·ses of felony, is rc­
ceivecl. 

:My predecessor, ex-Attorney General Nash, repeatedly, 
and as late as December 7, r883, answered the same ques­
tion in the negative. At least five such opinions are on file 
in this office, and I do not feel at liberty (even if the District 
Court in Licking County has decided, as you say, to the con­
trary) to hold differently until such decision has been af­
firmed by the Supreme Court. 

Tt seems. to me that the payment of costs in such cases 
by the State must be h'elcl to be voli.mtary payments w ith 
w hich the prosecuting attorney has notbing"to do, and which 
are in no sense collected as contemplated in section 1298. 
T therefore concur in the opinions of General Nash on the 
subject. 

It would give me pleasure to hold otherwise, as I know 
how inadequately prosecuting· ·attorneys are paid, yet it 
seems to me such a holding- would nol be warranted by the 
statutes of the State. 

I ltave the honor lo be, 
Very truly yours, 

D. H . HOLLINGSWORTH, 
Attorney General. 
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Not Remove His Place Temporarily. 
------
SCOTT LAW; DISTRTnUTIOK OF TAXES UNDER. 

Attomey Gen'eral's Office, 
Columbus, Ohio, August 16, r883. 

Jol11t N. Krier, Esq., Ta:ylorsville, Ohio: 
DE.\R SIR:-Your favor of 13th inst. is received. The 

revenues arising under what is known as the Scott law, on 
account of the traffic in intoxicating liquors carried on in 
a village corporation having no public fund, are distributed 
as follows : 

One-fourth to the poor fund of the county and three­
fourths to the general revenue fund of. the corporation. This 
fund 1 understand to be under control of lhe village council, 
for any lawful purpose. and I am of the opinion that it may 
be u~cd in a proper case towards the establishment of a. park 
for public use. 

J trust· this will fully at1swer your inquiries, and I am, 
· Yours truly, 

D. It. HOLLINGSWORTH, 
Attorney General. 

SCOTT LAW; CAN NOT REMOVE HIS PLACE 
TEMPORARILY. 

Attorney General's Office. 
Columbus. Ohio, August t7, r883. 

las. R. Lawhead, Esq., Prosec·uting Attome)•. Newarl?, 
Ohio: 
DEAR Sm:-Your favor of 16th inst. is received. T 

am of the opinion that a dealer in intoxicating liquors, who 
pays the tax provided {or in what is known as the Scott law, 
for carrying on the business at a. particular "place" within 
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a city corporation, obtains no right to temporarily close such 
place for a few days and engage in the traffic in the mean­
time on the fair grounds outside of the corporation, without 
becoming liable to a second assessment under the law. 
· Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General, 

SCOTT LAW: GENERAL OPINION. 

Attorney General's Office, 
Columbus, Ohio, August 17, 1883. 

Han·. W. S. Irvin-, Ma3•or of Mt. Gilead, Ohio: 
DEAR StR :-Your favor of roth inst. .came to hand. dur­

ing my absence from the city, and therefore failed to re­
ceive prompt attention. In it you ask the following ques­
tions : 

First-Can a grocer, who also keeps in his general busi­
ness room, a "place" for the sale of intoxicating liquors, 
remove such "place" to anqther building--across a street 
or alley-and thereby avoid the penalty provided in section 
9 of the Scott Jaw for keeping open such a "place" on Sun­
day, when he allows his general business room to be open 
on that day for the sale of ordinary groceries? 

Second-In case of such removal docs the proprietor 
become liable to a second assessment under the Scott law, 
for the residue of the tax year, after such removal? 

Undoubtedly the transfer or removal of the "place" for 
the sale of intoxicating liquors from, and the abandonment 
of such sale in, a room used also fot" general business to 
another room or building, will change the character of the 
first room so thal the keeping of it open on Sunday cannot 
be held to be a violation of the Sunday closing feature of 
the Scott law. Business carried on in the room, after such 
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removal, however, remains liable to' regulation on Sunday 
under section 7033, Revised Statutes. 

A dealer in intoxicating liquor can, in good faith, 
change the location of his place of business from one room 
or building to another room or building, within the same 
corporation or tax district, during the year, without thereby 
subjecting himself to a second assessment for ta.-xation. Your · 
second question must, therefore, be answered 111 the nega­
tive. 

I have the honor to be, 
Yours truly, 

D. H. HOLLINGSWORTH, 
Attomey General. 

SCOTT LAW; SALES BY l\IANCFACTURERS 
Tl-IROtJ(;H AGF."\!TS. 

~··· · 

Attorney General's Office. 
Columbus, Ohio, August 7, 1883. 

Carlos M. Stoue, Esq., Prosewting Attome'j', Cleveland, 
Oftio: 
DEAR Sm :-I have the honor to acknowledge the re­

ceipt o.f your favor of T4th inst. .. in which you enclose a 
letter from the Phillip Best Brewing Company, of Mil­
waukee, Wisconsin, to John Panton, of Cleveland, and also 
a written opinion of Messrs. Jenkins, Winkler and Smith, 
attorneys, given to said brewing company, relative to it.s 
rights under what is l<nown as the Scot:t law. By these 
enclosures I am informed that said company, being <:ngaged 
in manufacturing malt liquors from the raw material, at 
l\1ilwaukee, claims lhe right to ship its liquors so manu­
faCtured to John Panton who, it is alleged, is its agent at 
Cleveland, in barrels and have him bottle and sell the same 
in cases of not less than one gallon, without paying an assess-
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ment for trafficking in intoxicating liquors under the act. 
In other words, if I understand the position of the com­
pany, it proposes to ship its products to Cleveland, and with­
out paying tax, compete directly with the wholesale dealers 
of the city who pay their assessments in good faith. The 
question is: "Can this. be done under section 6 of the act, 
which exempts from its operation the 'manufacturing of 
intoxicating liquors from the raw material and the sale 
thereof by the manufacturer of the same in quantities of 
one gallon or more at any one time?' " 

There may be no good reason for discriminating against 
manufacturers outside of' the State, but there is certainly 
neither justice nor equity in allowing them greater privileges 
than our home dealers, and it should not be permitted, un­
less such injustice be clearly contemplated in the act. I do 
not think that the General Assembly so intended. In answer 
to your letter of July 7th, I therefore wrote you as follows: 

"I doubt if this exemption is broad enough to 
cover the case you mention of a person w.bo pro­
cures beer by the barrel, of a Nlilwaukee brewer, 
for whom he claims to act as agent, and then bot­
tles and sells it by the case in this State. It seems 
to me only reasonable that the law should be held 
to apply strictly to manufacturers as well as deal-­
ers, who carrv on business in this State. At least, 
I am of the opinion that immunity should not be 
allowed to su~h agents. without first fairly testing 
the question before the courts." 

I am yet of this opiniOI), althoug-h I know that ot}1er 
and probably much better lawyers think differently. Surely 
it is a question of sufficient doubt to justify a proceeding 
in court to settle the dispute. A simple petition, under sec­
tion I 104, Revised Statutes, against Mr. Panton, would 
ans·wer the purpose. The natu're and character of his agency 
would in this 'Nay be developed, and the court could then 
intelligently pass upon the point whether the exemption ap­
plies to manufacturers without the State or not. 
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The act is one to regulate the traffic within the State 
to the end that the evils resulting therefrom may be pro­
vided against. It seems to me, therefore, that it can not. be 
held to apply to business carried on, in whole or in part, 
outside of the State, or rather to that part of it which is so 
carried on. John Panton does_ not manufacture and sell 
liquors in this State, as agent or otherwise. The only thing 
he does in Ohio, separately or in connection with the "Phillip 
Best Brewing Company," is to bottle beer and sell it. This 
is included in the term trafficking in intoxicating liquors 
as used in the act. If he is exempt so· are all agents similarly 
situated in the State, and the sooner the fact is settled by the 
courts the better, so that the proper relief may be provided 
by the next General A!:lsembly. 

I am not unmindful of the· very able reasoning of 
Messrs. Jenkins, \!\Tinkler and Smith against the constitu­
tionality of this feattlre of the act which, if I am right, dis­
tinguishes between the sale of liquors manufactured in, and 
the same·. l~incl of liquors manufactured out of the State. 
There is force in what they say and possibly the courts may 
accept their view of the law. The a~tthorities they refer to, 
however, were presented ancl considered by the Supreme 
Court when the question o.f the constitutionality of the act 
was pending before it, not with reference to this particular 
featnre, but ·generally. It was urged t hen, as now, that the 
act violates section tO, article I of the United States con­
stitution, relative to laying imports and duties on imports 
and exports, yet the court thought otherwise. This is not a 
new feature in the legislation of the State. Section 6942, 
Revised Statutes, which has withstood the legal storms of 
nearly thirty years, makes a greater discrimination against 
wines not "manufactured from the pure juice of the grape 
cultiva.ted z'n this State." Under all the circumstances, I 
think, before we take down the bars and a.clmit manufac­
tltrers of other States to come in and compete unfairly with 
the wholesale dealers of the State, the right .so to do should 
be authoritatively passed upon by the courts. 
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It seems to me enough to allow this advantage to manu­
factures within the State. I am pleased to add that I came 
to· this conclusion after consultation with a mu11ber of at­
to rneys in whom I have confidence. 

Of course you will understand that in this opinion l 
do not presume to advise, much less direct relative to the 
discharge of your official duties. I know full well and ap­
preciate your ability to attend to all matters that arise, and 
only wish to suggest, knowing the trouble which is likely 
to arise all over the State from uncertainty on this ques­
tion, and the gross injustice it would be to other dealers 
who pay their taxes, to allow the claim set up by the "Phillip 
Best Brewing Company," that it might be better for all 
concerned to have the qt1estion brought to a speedy issue· ;n 
court. Hoping that I have not worried you with "many 
words and few ideas," I al1l, 

Yours trnly, 
D. II. HOLLINGSWORTH, 

Attorney General. 

GIRLS' I NDUSTRIAL HOME: CONTRACT FOR 
BUILDING. 

Attorney General's Office, 
Columbus, Ohio, August 22, 1883. 

J. H. Thomltill, Esq., and others, Trustees Girls' Industrial 
Home, Delaware, Oltio: 
GENTLEMEN :- Your fa vor of this date, in which you 

say "the contractors for change of steam heating and con­
struction of waterworks at the 'Girls' Industrial Home,' feel 
that your ( my) certificate on the contract might be construed 
as not meeting with your (my) approval, and that there is 
a probability of litigation attending their entering upon the 
work of change and construction," is received. 
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I think there can be no danger of this result. Before 
making -the certificate, I was informed by you, and also by 
the auditor of state, that such certi.ficate would be regarded 
as sufficient, and that the auditor of state would act upon 
and draw his warrants in accordance with the terms of the 
contract, when so certified. 

Besides, I think there is no one to complain. There 
was, I am informed, no other bidder entitled to, or claim­
ing the contract. The proceedings of the board seem to have 
been characterized by a desire to treat all bidders fairly, and 
to subserve the best interests of the State. The auditor of 
state expresses satisfaction with the contract, and so far as 
I know, there is no officer connected wit!1 the state depart­
ment who thinks otherwise, certainly not in this office. My 
certificate was not so made w\th a view to litigation, but to 
express fu lly the exact fa<;ts as I found them to be. Under 
the circumstances I do not attach sufficient importance to 
the excep~ion to tlelay you in g~ing on with the work, or 
the cont~a:ctors in complying with the terms of their con...: 
tract so made. I so advise. I also advise that requisitions 
for payment of estimates be made in the usual manner, as 
the work progresses, and that the auditor of state honor 
the same and draw· his .warrants therefor. in accordance with 
law. 

Yours truly, 
D. H. HOLLING.SWORTH,. 

Attorney General. 

LIQUOR LA vVS OF OHIO; GENERAL SKETCH OF. 

Attorney General's Office, 
Columbus, Ohio, August 22, 1883. 

Hon. Chas. Foster, Governor. Columbus, Ohio: 
DEAR Sm :--:--I have the honor to acknowledge the re­

ceipt of your favor of ·16th inst., enclosing a communica-
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ton. which you are pleased to refer to this office for infor­
mation concerning- the subject matter thereof. 

By it I learn tha:t the president of Switzerland is de­
sirous of being furnished, for the use of the High .Federal 
Council of that country, with the provisions of Ia w govern­
ing the manufacture of and traffic in spirituous liquors in 
the State of Ohio, together with such detailed information 
relative to the practical operation and effect thereof, as may 
be conveniently accessible. 

The legislation of the State on this subject is in a very 
unsettled condition, and has nndergone many chang-es ·within 
the past few years. 

Prior to the year A. D. 185 I, the traffic in intoxicating 
liquors was largely regulated by license charges, from which 
the State also derived considerable -r.evenue. In that year 
the present constitution of the State went into effect and 
practically nullified the then existing la\vs. Section 18 of 
the schedule thereto reads as follows: ''No license to traffic 
in intoxicating- liquors · shall hereafter be granted in this 
State; but the General Assembly may, by Jaw, provide 
against the evils resulting therefrom." 

The result of the adoption of this provision has not 
been all that the people hoped for and expected. Instead 
of being outlawed, the traffic under its operation soon be­
come practically free. 

No attempt was made, until recently, to tax or regulate 
it by the imposition of similar burdens. All who wished to, 
engaged in the business without let or hindrance, except the 
observance of certain statutes (hereafter explained) relating 
to the manner of making sales, and to the persons to whom 
they were · prohibited from selling. The State received no 
revenues, directly or indirectly, except in the way of fines 
assessed for violating these statutes. T he business, there-
fore, became a hu~den on the public. · 

On the r7th of April last, the General Assembly of the 
State undertook to partly relieve this burden by imposing 
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other restrictions on the traffic and by providing by law for 
an annual tax assessment thereon. A copy of this act I 
attach to and make a part of this letter. Its validity was, at 
first, seriously disputed on the ground of alleged repugnance 
to the foregoing provision of the constitution, but, on appli­
cation to the Supreme Court, its conformity thereto was 
authoritatively declared. This decision of the court was an­
nounced on the 26th day of June, and since then the act has 
gone into practical operation throughout the State. It ap­
pears to be generally satisfactory, and I believe is growing 
in favor with those who at first opposed it. 

It is too early, however, to form any reliable estimate 
of practical results. As nearly as I can judge, its operation 
so far, has resulted in closing at least one-eighth of the 
saloons in the State, generally the more disreputable ones, 
and in bringing into the treasury of the different counties an 
aggregate of about two million dollars, thus enabling munic­
ipal and <;ounty authorities to largely reduce the tax levies 
for police· ·and infirmary purposes, to which the fund is by 
law applied. Some opposition yet exists to the enforcement 
of the measure in the State, but I am led to believe this op­
position is principally confined to those who believe in tot!ll 
prohibition, and to those who are interested in maintaining­
practical free trade. 

There are also a number of .purely crimimLl stat11-tes on 
the subject by which the following acts are forbidden, under 
penalty of fine or imprisonment: 

First-Keeping a place where intoxicating liquors, other 
than wine, manufactured from the pure juice of the grape 
cultivated in this State, ale, beer and cider are sold con­
trary to Jaw. Penalty-A fine of not more than one hun­
dred nor less than fifty dollars, or imprisonment not more 
than thirty nor less than ten days, or both. 

· Upon conviction of. t:he keeper the place is declared to 
be a nuisance, and the court orders him to shut up and abate 
the same, unless he can make it appear to the court that he 
does not then sell liquor therein in violation of la-w, or gives 
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bond to the satisfaction of the court that he will not sell 
therein in violation of law, and will pay all fines, costs and 
damages assessed ag-ainst him therefor. See section 6942, 
Revised Statutes. 

Second-Buying for or furnishing- to a person who is 
at the time intoxicated or in the habit of getting intoxicated, 
or buying for or furnishing: to a minor·. to be drank by such 
minor, any intoxicating liquors, unless given by a physician 
in the regular line of his practice. Penalty-A fihe of not 
more than one hundred, nor less than ten dollat~s, or impris­
onment not more than thirty nor less than ten days, or both. 
Revised Statutes, section 6943. 

Third-Selling or exposing for sale, giving, bartering 
or disposing of spirituous or other liquors at any place 
within the distance of four miles from where any religious 
society or assemblag-e of people is collected or collecting 
for religious worship, or for the .Purpose of holding a harvest 
·home festival. Penalty-A fine of not more than one hun­
dred, and not less than ten dollars. This provision does not 
extend to tavern keepers exercising their calling, or dis­
tillers, ~11anufacturers or other persons prosecuting their 
regular tr.ades at their places of business. Revised Statt:1tes, 
section 6945, 

Fourth-Selling intoxicating liquors at or within 
twelve hundred yards of the main buildii1g of the Ohio 
Soldiers' and Sailors' Orphans1 Home, or within two miles 
of the boundary line of the Ohio Reform Farm, or within 
two miles of the place where any agricultural fair is being 
held. Penalty-A fine of not more than one hundred nor 
less th<.ln ten dollars, or imprisonment riot more than thirty 
da.ys, or both. Upon conviction of the· proprietor the 
place wherein such liquors are sold,_ may, . by order of the 
court, be shut up and abated as a nuisance. Revised Stat­
utes, section 6946. 

Fifth-Conveying into a jail, or for one having charge 
thereof, knowingly permitting persons therein to receive 
any spirituous or malt liquors, or wine, except upon pre-
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scription of a physician. Penalty-A fine of from ten to 
one hundred dollars, or imprisonment from ten to thirty 
days. Revised Statutes, section 6947. 

Si~th-Selling or giving away spirituous, ·vinous or 
malt liquors, or being the keeper of a place where such 
liquors are habitually sold and drank, failing to keep the 
same closed on election day. Penalty-A fine of not more 
than one hundred dollars, and imprisonment not more than 
ten clays. Revised Statutes, section 6948. 

Seventh-Failing to brand on each package containing 
intoxicating liquor; by one engaged in the manufacture and 
sale of the same. the i1ame of the person or company, manu­
facturing, rectifying or preparing the same, and also the 
words "containing no poisonous drug or other added poison." 
Penalty-A fine of uot more than one thousand dollars, and 
imprisonment not more than six months nor less than one 
month. Revised Statutes, section 6949. 

Eighth-Adulterating by mixing with any substance 
except for medical or mechanical purposes, any spirituous 
or alcoholic liquors, or selling or offering for sale ·such 
adulterated liquors, or importing such liquors into the State 
for sale, knowing the same to be thus adulterated and not 
inspected as required by law. Penalty-A fine of not more 
than five hundred nor less than one hundred dollars, and 
imprisonment not more than thirty nor less than ten days. 
Revised Statutes, section 6950. 

Ninth-Adulterating for the purpose of sale, spirituous, 
alcoholic, or malt liquors, with any substance which is pois­
onous or injurious to health, or selling or keeping· for sale 
such adulterated liquors. Penalty- A fine of not less than 
twenty nor more than one hundred dollars, or imprisonment 
not less than twenty, nor more than sixty clays, or both. Also 
the necessary expenses and costs of analyzing such liquors. 
Revised Statutes, section 7082. 

Tenth--Adulterating wine made from grapes grown in 
Ohio, or selling the same when so adulterated. Penalty-
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A fine of not more than three hundred nor less than fifty 
dollars. Revised Sta:tutes, section 7081. 

Eleventh-Using any active poison in the man'ufacture 
or preparation of any intoxicating liquor, or selling the same 
when so manufactured or prepared. Penalty-Imprisonment 
in the penitentiary not more than five years nor less than 
one year. Revised Statute's, section 7083. 

Twelfth--Selling or offering for sale, any spirituous 
liquors, not inspected as required by law. Penalty-A fine 
of not more than five hundred nor less than one hundred 
dollars, and imprisonment not more than thirty nor less than 
ten days. Revised Statutes, section 4330. . 

Thirteenth--Being found in a state of intoxication. 
Penalty- A fine of five dollars. Revised Statutes, section 
6940. 

Any violation of either of the foregoing criminal enact­
ments is punishable by indictment before a grand jury, and 
conviction by a jury of twelve citizens, having the qualifica­
tions of electors. in the county where the offense is com­
rilitted. Experience shows, however, that violations have 
been very inadequately punished in the past; so much so 
that some .of the statutes are looked upon as practically obso­
lete. 

It is estimated that the costs of prosecution far exceed, 
in the aggregate, the amount of fines assessed. These fines 
may be collected, either by commitment to the jail, until 
paid, or by execution issued against the property or person 
of the offender. 

Civil !-iab'il£t'y, for injuries resulting from the sal~ of 
intoxicating liquors, also exists in the following instances : 

First-A person who, by the sale of intoxicating liquor 
contrary to law, causes the intoxication of another person, 
is responsible in a civil action, for a reasonable compensa­
tion to any person who may take care of such intoxicated 
person, and one dollar per day, in addition thereto, for every 
day such person is so taken care of. Revised Statutes, se.c­
tion 4356. 
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Second-Every husband, wife, child, parent, guardian, 
employer, or other person injured in person or property, or 
means of support, by any intoxicated person, or in conse­
quence of the intoxication, habitual or otherwise, of any 
person, may bring action against any person or persons, 
severally or jointly, who, by selling or giving intoxicating 
liquors, causes the intoxication in whole or in part, of such 
person, to recover for all damages sustained, as well as ex­
emplary damages, by having given previous notice to the 
person or persons so engaged in selling intoxicating liquors. 
or by having filed a general notice with the clerk of the 
proper township or municipal COI1)0ration. not to sell to such 
person. Notice to the owner or lessor of the p remises, in 
which such liquors arc sold, creates a similar liability against 
him, and also a lien thereon for the satisfaction of the same. 
:Married women and minors may bring and control such 
actions. Revised Statutes, section 4357 · 

Third-;-Buildings used or occupied, for the sale of in­
toxicating· liquors, with the permission of the owner, are 
held liable for, and may be sold, in a civil proceeding, to 
pay all .fines, costs, and damages assessed against the person 
so occupying the same. Revised Statutes, section 4364. 

There are also certain -inspection la'ws on our statute 
books, designated to .guard against adulteration. By these 
it is made the duty of the probate j uclgc of each county, 
when necessary, to appoint a gauger and inspector of domes­
tic and foreign spirits who, before entering upon the duties 
of his office,. is required to give bond in a sum not less than 
three hundred, nor more than one thousand dollars, to the 
satisfaction of the court, and take an oath to impartially 
execute the duties required of him by law. Each gauger 
and inspector, when so appointed and qualified, must pro­
vide himscl f with ~uitable instruments and, when 1=allecl 
upon, is rqq uired to gauge any barrel or cask, and ascertain 
the quantity, quality and proof of the spirits contained there­
in. He also marks the same on the barrel or cask, when so 
inspected, together with the word "pu re," if so found, and 
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to notify the prosecuting attorney of the. county, who im­
mediately institutes proceedings to test the accuracy of the 
inspection, and if found to be correct, the impure liquor is 
destroyed. The inspector is paid for his services, a fixed fee 
for each inspection, by the owner of the spirits, aml is 
punished for misconduct in office, by suitable penalties. Re­
vised Statutes, Chapter 6, T itle 5, Part z. 

The foregoing provisions comprise, substantially, all 
the legislation of the State relative to the manufacture or 
sale of intoxicating liquors. 

Our criminal c<;>urts follow the "common law" doctrine 
on the subject of drunkenness, as applied to the commission 
of cdme. 1t is never allowed as an excuse, except where 
actual insanity has resulted from previous habits of in­
temperance. . 

I regr~t to say that this office is not supplied with the 
reports and other statistical information sought by the presi­
dent of Switzerland, nor do l believe they are accessible. any­
where in the State. 

With sentiments of high consideration, I am, 
Very respectfully, 

D. H. HOLLINGSWORTH, 
Attorney General. 

INTOXICATING LIQUORS; PROCEDURE. 

Attorney General's Office, 
Columbus, Ohio, August 23, 1883. 

W. H . Biker) Esq., P1·osecutj.n.g AttorM:)l, Gallipolis, Oh-io: 
DEAR Sm :-Your favor of the 21st in st., enclosing the 

fom1 of a proposed petition against A T. Ray, et al.) to re­
cover an assessment on the business of trafficking in intoxi­
cating liquors, is received. 

I consider the form thereof quite sufficient. However, 
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general judgment at law against all the defendants, when in 
fact you are only entitled t~ such a judgment against Mr. 
Ray. As against the owners of the real estate, I presume 
an equitable finding of the amount due, and a decree to sell 
the real estate to satisfy the same, is all you can expect. It 
might be well to put in the petition, as in the case of a suit 
on note and mortgage, two causes of action, asking in one 
a judgment at law "against Mr. Ray, and in the other a 
simple finding and order of sale against all defendants. 

This method of procedure would also have this advan­
tage : Should it turn out that· Mr. Ray holds a lease, exe­
cuted before the passage of the law, you ·would still be en­
titled to a judgment against him on which execution could 
issue, but in a purely equitable proceeding a court might 
possibly dismiss the petition. The above suggestions, of 
course, are based uptm the supposition that Mr. Ray's at­
torney would feel disposed to file a motion to separately state 
and number the causes of action in your petition, in its 
present for.m. 

vVishing you success in vindicating the law, I have the 
honor to be, 

Yours truly, 
D. H. HOLLINGSWORTH,. 

Attorney General. 

SCOTT LAW; DISTRIBUTION Of< TAX UNDER. 

Attorney General's Office, 
Columbus, Ohio, August 23, 1883. 

F. R. Jl!lcLaugltll:n, E sq., Auditor, Bellefontaine) Ohio: 
DEAR Sm :-Your favor of 2oth inst. is received. I am 

of opinion that all revenues arising under what is known as 
the Scott law .. on account of any business carried on in the 
country, outside of any municipal corporation, should be 
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passed to the credit of the poor fund of the county, and not 
that of the particular township where the traffic is conducted. 

The act does not provide when the funds shall be dis­
tributed; hence I conclude this should be go,verned by a 
sound and reasonable discretion of the officer, whose duty 
it is to mah such distribution, having reference to the 
probabilities, in each case, that municipal. corporations may, 
du ring the y<." .. ·u·, prohibit the traffic and thus necessitate a 
return of a part of the amou!1L 

The prosecuting attorney is by law made the legal ad­
viser of county officers, and in case of doubt, his advice 
should be taken and followed. 

Yours twly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; PROHIBITION OF PLACES OF 
HABITUAL RESORT; TAX NOT RENIITTED . 

.Attorney General's Office, 
Columbus, Ohio, At1gust 29, r883. 

las. F. Conlj•, Esq .. Prosecuting Atto·mej•, N ew Le .. ·t:ington, 
Ohio : 
DEt\R S11c- Your favor of 27th in st. is received. It is 

provided in section 9 of what is known as the Scott law, 
that "if any municipal corporation shall prohibit ale, beer 
and porter houses within the limits of such corporation, a 
ratable proportion of the tax, and I see no escape from the 
conclusion that such corporations may prohibit" places of 
habitual resort for tippling ancl intemperance without such 
repayment. Yours,etc., . 

D. H. HOLLINGSWORTH, 
Attorney General. 
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SCOTT LA vV ; CIDER. 

Attorney General's Office, 
Columbus, Ohio, August 29, r883. 

W. E. Bowshe·r, Esq., Upper Sandusky, Ohio: 
DEAR Sm :-.Your favor of 27th inst., in which you ask 

my opinion as to whether "the sale of sweet, hard or boiled 
cider at retail" subjects a dealer to· the payment of the tax 
provided for by the Scott law, is received. 

The tax is levied upon the business of selling "intoxi­
cating liquors," without other designation. If cider be o"f 
an intoxicating character, I presume it is iqcluded; whether 
it is or not, can only be determined by examining or testing 
the particular article. This is not a question of law for the 
opinion of this office, and I trust you will excuse me from 
undertaking: to answer it more definitely. 

Yours truly, 
D. H. I-:TOLLINGSWORTH, 

Attorney General. 

DANIEL HALL BUILDING COMPANY; IN COR­
PORA TION OF. 

Attorney General's Office, 
Columbus, Ohio, August 29, 1883. 

Hon. las. W . Newman, Secretary of State: 
DEAR SIR:-Your favor of the zsth inst., enclosing 

articles of incorporation of the "Daniel Hall Building Com­
pany," is received. The objects of the association appear 
to be somewhat vague, but after a careful examination of 
the articles, I am of the opinion that the purpose of the in­
corporators to pursue the business contemplated and named 
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in section 3833, Revised Statutes, sufficiently appears. This 
is a lawful purpose for which corporations may be formed. 
Of course the powers of the corporation in raising and loan­
ing money, must be exercised in strict conformity to the 

. general statutes goveming such corporations, but this re­
quirement does not affect the right to organize the com­
pany. 

I have the honor, therefore, to return herewith said 
articles of i11corporation, and advise that the same be re­
ceived as a compliance with the law. 

Yours tntly, 
D. II. HOLUNGSWORTII, 

Attorney General. 

COUNT Y TREASURER SHALL ACT AS CITY 
TREASURER IN CITY OF SECOND CLASS. 

Attorney General's Office, 
Columbus, Ohio, August 29, 1883. 

S. C. Wheeler, Esq., Sandusky, Ohio: 
DEAR Sm :-Your favor of 28th inst. is received. By 

section 17o8, Revised Statutes, it is provided that the county 
treasurer shall act as city treasurer, in cities of the second 
class (such as Sandusky) embracing a county seat, and that 
no city treasurer shall be elected therein. He is required 
by section 1721 to qualify in every respect as if he were 
elected to the office, by taking the oaths of office, and giving 
bond to the acceptru1ce of the city cowtcil. 

It seems to me that this must be held to constitute him 
the holder of a "municipal office," as contemplated in sec­
tion 1681; otherwise he would, if a member of the city 
council, occupy the exceptional position of being required 
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to give bond as txeasurcr, and to appro,·e the same bond as 
councilman. · 

I am of opin'ion that such duties are inconsistent, and 
that the law does not contemplate that the same shaH be 
discharged by one person. 

Yours truly, 
D. H. HOLUNGSWORTII, 

Attorney General. 

SCOTT LAW; POWERS OF DRUGGISTS UNDER. 

Attorney General's Office, 
. Columbus, Ohio, August 30, 1883. 

Horace Hc11tou, Esq., President Nationa-! Dmg Association, 
Cle1JC/a11d, Ohio: 
D1~AR :Sm :-I have the honor to acknowledge the re­

ceipt of your favor of the 27th inst., in which you are pleased 
to submit to this office, on behalf of the retail druggists. of 
Ohio, the following question : 

·"If a retail druggist sells distilled liquors, 
know ing them to be for medical use. and not to be 
drank on the prcmi£es. is he requi red, under the 
Scott law, to pay an assessment For hafficl<ing in 
such liquors?" 

The only exceptions to the ·operation of the act are 
found in section 6. It is there provided that the tenn "traf­
ficking in intoxicating liqt1ors" shall not include sales "upon 
prescriptions issued in good fa ith by reptltable physicians 
in active practice, or exclusively known mechanical, phar­
maceutical or sacramental purposes.'' 

The enumeration of certain purposes . as above, for 
which liquors may be sold without payment of the tax, it 
seems to me, must be held to exclude the right to sell for 
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medicinal or other purposes, nol so enumerated. Besides, 
the act clearly states the only manner in which such liquors 
can be sold for medicinal purposes, to-wit, upon prescrip­
tions issued in good faith by physicians of rep~ttation and 
in active practice. I quite agree with your statement that 
" there are hu.ndreds of druggists who dispense liquors with 
as much care and caution as they use in selli11g strychnine," 
yet this fact, however creditable to them as individuals, can­
not affect or alter the plain reading of an act of the General 
Assembly. 

I am, therefore, of opinion that your question must be 
answe.red in the affirmative. 

With sentiments of consideration, I am, 
Very respectfully, 

D. H. HOLLINGSWORTH, 
Attorney General. 

BOCNTY; PAY~lENT TO RE-ENLISTED VETERAN 
VOLUNTEERS. 

Attorney General's Office, 
Columbus, Ohio, August 30, 1883. 

J o!r n M. Broderick .. Esq., Prosewti11g Attorney, Mar'ysvillc, 
Oftio: 
DEAR Sm :-[have the houor to acknowledge your two 

favors of 24th and 25th inst., enclosing a certificate of the 
adjutaut general showing that Benj. J. Haynes of Company 
K, 66th Regiment, Ill., V. \·. I., re-enlisted on the 7th of 
April, 1864, and was credited lo Claybourne Township, 
Union County, Ohio, and in which you ask my opinion 
wh'ethcr the township trustees are liable for t he payment of 
veteran bounty tl1ereon. 

I do not regard such certificate as conclusive by any 
means. If Mr. Haynes is, or was, in fact a re-enlisted 
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veteran volunteer, and received no local bounty upon said 
enlistment, the fact that he was assigned to an Illinois regi­
ment can make no difference, provided he was credited upon 
the quota of the township under a requisition for volunteers 
by the President. 

These arc questions of fact of which the trustees should 
be satisfied by competent evidence, before making the pay­
ment. The law governing the matter will be found on page 
294, 0. L., Vol. 77· 

For a full review of the subject, see State ex rei. vs. 
Oglevee, 36th Ohio St., page 394· 

You will perceive from this case that the certificate is 
only conclusive of a very few facts. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; ADDITIONAL TAX PAID BY PER­
SON CHANGING FROM MALT TO SPIRITU­
OUS LIQUORS BASED ON $Ioo. 

Attorney General's Office, 
Columbus, Ohio, August 30, 1883. 

las. T. Shoup, Jr., Prosecut-ing Attorney, Delc~ware, Ohio: 
DE,\R Sm :-Your favor of 24th inst. is received. A 

clealet: in malt and vinous liquors, who has paid his assess­
ment of $wo, under what is kJJown as the Scott law, for 
carrying on the business within a municipal corporation, is 
undoubtedly entitled to be repaid a ratable proportion of the 
tax for the unexpired portion of the year, upon the municipal 
corporation prohibiting. such traffic in the corporation. If 
he commences the business again outside of the corporation, 
he is liable to another assessment the same as a new dealer. 
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As the taxes are not paid into the corporation treasury, for 
doing business outside, I do not think such dealer can claim, 
as a matter of right, to have the amount so. to be refunded 
applied in payment of his new assessment. Of course, so 
far as be is concerned, there is no difference in the final 
result. 

As a matter of convenience there might be nothing 
wrong in the auditor and treasurer arranging such refunder 
and new payment by simply applying one to the satisfaction 
of the other, before the corporation share of the original 
payment is paid into the corporation treasury; afterwards 
it would be manifestly impossible. 

· Very respectfully, 
D. H . HOLLINGSWORTH, 

Attorney General. 

TOWNSHIP TREASURERS; FEES ON COLLEC­
''flONS AND DISBURSEMENTS. 

Attorney General's Office, 
Columbus, Ohio, August 30, r883. 

G. W . Af. Bool?walter, Tm('llship Cler!? , Gratis, 0/u'o: 
DEAR Sm :-Your favor of 28th inst., relative to fees 

of township treasurers, is received. I enclose you a full copy 
of an opinion given to the prosecuting attorney of Cuyahoga 
County by my predecessor, ex-Attorney General Nash, July 
27, x88o, upon the same subject. I hesitate to dissent from 
this opinion in any particular, knowing the eminent ability 
of Judge Nash as a jurist. However, I feel that possibly 
his attention may not have been called to the duties of town­
ship treasurers, as specified in section I 572, Revised Statutes. 

·The money "paid out" by the treasurer seems to be only 
such as is ordered to be so paid by the trustees; the money 
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remaining in the treasury at the expiration of his term of 
office is not "paid out," but delivered by law to his successor, 
the same as the books, papers and other property belonging 
to the township. Otherwise, it seems to me by repeated 
resignations the cost. to the township, for handling its funds, 
might be indefinitely multiplied. 

I am of the opinion, therefore, that under section 1532, 
Revised Statutes, the treasurer is only. entitled to retain as 
fees, two per centum of the money actually received and paid 
out by him, on the order of the trustees. 

The attorney general is not the legal adviser of town­
ship officers, as he is of the prosecuting attorney. The en­
closed opinion of ex-Attorney General Nash was given in 
a proper case, and I have no authority to dissent from it, nor 
have 1 any desire to, unless the question should be presented 
in legal form . T therefore hope you will excuse me from 
further investigating the subject. 

· Yours respectfully, 
D. I-L HOLLINGSWORTH, 

Attorney General. 

SCHOOL EXAMINER; TEACHER OF SELECT 
SCHOOL NOT ELIGIBLE. 

Attorney General's Offic~, 
Columbus, Ohio, August 30, 1883. 

John B. D1··iggs, Esq., P1·osewting Attomey, Woodsfield, 
Ohio : 
DEAR SIR:-Your favor of the 27th inst., enclosing a 

copy of an advertisement of the "Beallsville Select School," 
is received. 

The question you desire answered is whether M·r. 
McVey, the principal, is eligible as a school examiner under 
section 4069, Revised Statutes. No person who is con-
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nectecl with, or interested in a normal school, or school for 
the special training of persons for teachers, can be appointed 
such examiner; hence the question you submit is simply this: 
Is the Beallsville Select School either a normal school or a 
school for the special training of teachers. 

Of course this is purely a question of fact to be de­
termined by all the circumstances, but in my opinion, the 
advertisements and declarations of those connected with the 
school, must be given controlling force in arriving at a cor­
rect conclusion. By your enclosure I learn that it is adver­
tised as a school where pupils receive a "thorough drill in 
normal instruction for teachers;" lectures are given on "the 
theory and practice of teaching,., and at the close a ''teachers· 
examination" is held. Tf10se wishing further information 
are requested to "call on or address" iVIr. Me Vey. I am 
informed further by your letter, that Mr. MeV ey writes 
letters soliciting patronage, and therein uses such language 
as the following: "I say our school stands second to none 
for the training of teachers; of the members that attended 
our school, last term, thirty-two were examined and rccei ved 
certificates as follows: four for three yea· s, six for two 
years, twelve for eighteen months, nine for one year, and 
one for six months. vV e will have an examination here at 
the close of school, and that will give you a decided advan­
tage." 

Unless Mr. Me Vey can controvert these stubborn facts, 
it would seem to me that his office, as school examiner should 
be declared vacant by the probate judge, and a new exam­
iner should be appointed. 

\tVith sentiments C?f consideration, I am, 
Yours, etc., 

D. I-I. HOLLINGSWORTH, 
· Attorney General. 
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TAXES; COLLECTION OF. 

Attorney General's Office, 
Columbus, Ohio, August 30, 1883. 

Geo. Stn:vyer, Esq., Prosecuting Attome·:y, B1·ym~, Ohio : 
DEAR Sm :-Your favor of 24th inst. is received. I 

am of the opinion, where assessments are made and ordered 
to be placed upon the general duplicate, under section 4481, 
R-evised S~tutes, they should be collected as other taxes, in 
inst:rllments, unless the commissioners, in their order other­
wise direct. \iVhen the territory within the limits of a 
mtinicipal corporation is treated as a single parcel of land, 
under section 4484, the sum apportioned to it should be ap­
portioned by the auditor to the lots and lands therein ac­
cording to value, and not according to benefits, as when the 
proceedings ·are had under section 4483. · 

This distinction once made continues until all the bonds 
are liquidated or the indebtedness otherwise paid. 

Very truly yours, 
D. H . HOLLINGSWORTH, 

Attomey General. 

SCOTT LAW; PROBATE COURT NO JURISDIC­
TION UNDER. 

Attorney General's Office, 
Columbu~, Ohio, August 30, 1883. 

C. B . Winters, Esq., Prosec1-tting Attor·ney, Sand-ttsl~y, Ohio: 
DEAR Sm :-Your favor of recent elate, in which you 

enquire if the probate court in a county having concun:ent 
jurisdiction with the Cot'nmon P leas, in cases of misde­
meanors, under section 6454, Revised Statutes, can exercise 
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such concurrent jurisdiction to punish the particular mis­
demeanor named in section 2 of the Scott law, has been re­
ceived. 

This section seems to contemplate an indictment by a 
grand jury, and as there is no law authorizing a grand jury 
to be called in the probate court, I infer that the General 
Assembly intended to confine such prosecutions to the Com­
mon Pleas Court. The question is not without (loubt, but 
because of this doubt, if for no other reason, I think it safer 
to begin in the Common Pleas. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

SCOTT LAW; A CELLAR OR STOREROOM NOT A 
"PLACE" UNDER 

Attorney General's Office, 
Columbus, Ohio, August 30, r883. 

liV. H. Harter, Esq., Prosewting Attorne)•, Canton, 0/vio: 
DE,\R Sm :-Your favor of 24th inst. has been received. 

I guite agree '~ith you in the proposition that a wareroom 
or cellar, used exclusively for storing and bottling beer, can 
not be regarded as a "place" for trafficking in intoxicating 
liquors as used in the Scott law, unless such liquor is also 
sold at or from the same place. Section 6 of the act specific­
ally_ deJines such traffic to be "the buying or procuring and 
selling." 

This does not mean simply the storing· and bottling of 
liquors to ]?e removed to another place for sale. . I am of 
the opinion, therefore, on the state of facts presented by 
:Mr. Fawcett and yourself, that no assessment should be 
made on the business done in the cellar, on lot No. 43, East 
Tuscarawas street, Canton, Ohio. 

Very respectfully, 
D . H. HOLLINGSWORTH, 

Attomey General. 
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COUNTY TREASURER; COMPENSATION OF. 

. Attorney General's Office, 
Columbus, Ohio, August 30, r883. 

W. H. Chcmdle·r, Esq., County T1·easw·e·r, Bellefontaine, 
Oh·io: 
DEAR Sm :--Your favor of 28th inst. is received. By 

it I am informed that the commissioners of Logan County, 
since you have been treasurer of the county, have issued 
bonds amounting to $z36,ooo, the proceeds of the sale of 
which you have received and disbursed, and you ask 111)~ 
opinion as to whether you are entitled to compensation 
therefor or not. 

An officer is only entitled to such compensation as is 
provided by law. Section II 17, Revised Statutes, furnishes 
the rule for determitiing the fees of county treasurers; in 
it you will 1:10tice there is a distinct provision that "no com­
pensation, ··· percentage, commission or fees shall be allowed 
on any mo~eys received from the bonds of the county." 

I see no escape, therefore, from the conclusion that fees 
cannot be allowed for the services you mention, however 
gross and inequitable such conclusion may be. 

I have carefully examined the files of this office, and 
also inquired of my predecessor, ex-Attorney General Nash, 
and fail to find any opinion given by him such as you refer 
to as having been given to the treasurer of Guernsey 
County. 

I can only add that my judgment of what the law is, 
and what i! ought to be, are widely different. 

Very respectfully, 
D. H . HOLLINGSWORTH,. 

Attorney General. 
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CLERK OF COURT; FEES OF. 

Attorney General's Office, 
Columbus, Ohio, August 30, r883. 

Elmer C. Powell, Esq., Prosecuting Atta1'1te)l, Jacl~so1t,· 
Ohio: 
DEAR Sm :-Your favor of the :23d inst. is received. In 

it you ask my opinion as to whether or not fees can be al­
lowed to the clerk of the Common Pleas Court to be paid 

·out of the county treasnry, in a capital case, in excess of the 
$300 provided for in section 1261, Revised Statutes. 

The clerk is only entitled to such fees as are allowed 
by Jaw and, as this is the only section under which he re­
ceives any compensation out of the county treasury for 
services il't criminal cases, I see no escape from the conclu­
sion that he is bound by the limitation therein. The law 
nowhere, so far a.s I h<we been able to discover, makes any 
distinction in this respect between capital and other offenses. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

CONSTITUTIONAL AMENDMENTS; BALLOTS. 

Attorney General's Office, 
Columbus, Ohio, September s, r883. 

Rev. R . T. Kesle1·, Geneva, Ohio: 
Dt::AR Sm :-Your favor of the 3cl inst. is received, in 

which you ask the follo"ving question : " 'Viii a ballot that 
has no names of candidates for office, or that has all the 
names scratched off, and has simply on it the wording rc-
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quired for voting on one of the propositions to amend the 
constitution, be counted as a ballot?" 

In reply I would say that such a ballot ought to be 
counted. There is nothing in the law to prevent an elector 
from scratching any portion of his ticket. 

Very respectfully, 
D. H . HOLLINGSWORTH, 

Attorney General. 

CONSTITUTIONAL AMENDMENTS; VOTE ON 
THE. 

Attorney General's Office, 
Columbus, Ohio, September 5, 1883. 

F. G. Cw:t;.enter .. Esq., Prosecuting Attome:~•, vVashington 
C. H., Ohio: 
DE1\R Sm :-Your favor of the 3d inst. is received. I 

do not think it is necessary to ·the validity of the vote on 
the proposed constitutional amendments that any reference 
to them should be made in the sheriff's proclamation under 
section 2977, Revised Statutes. 

Article 16, section I of the constitution prescribes how 
they shall be published, and section 4 of an act passed April 
5th last (0. L., Vol. 8o, p. 96) makes it the duty of the 
secretary of state to cause publication to be made. This is 
all the notice the law requires. 

I see no special objection, however, to the sheriff mak­
ing- a brief reference 'to them in his proclamation, if he so 
desires. 

I fail to find any positive provision of law which re­
quires a sheriff to give notice of any election for more than 
fifteen days. He seems to have, however, a discretion under 
section 2977, Revised Stahttes, and I presume i~ the coun-
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ties you mention his proclamation is inserted in the news­
papers for six weeks by custom. 

It can do no special harm and may occasionally do good 
to give the notice a longer publication than the minimum of 
fifteen days. 

Yours truly, 
D. H. HOLLJNGSWORTH, 

Attorney General. 

PROSECUTING ATTORNEY. 

Attorney General's Office, 
Columbus, Ohio, September s, 1883. 

John tVIcSweene)l, Ir., Prosecuti11g Attomey, Wooster, Ohio: 
Dr.:Al~ SIR:-Your favor of 30th ult. has been neglected 

in conseque!1ce of my absence from the city. 
In reply I now say that I find nothing in the stat­

utes forbidding the prosecuting attorney of one county from 
accepting employment as an attorney for "services to be 
performed in another county in defending a prisoner indicted 
fot an offense committed in the other county." It is alto­
gether a matter of propriety, and while I am not prepared 
to say that it is improper I should not care to decide in an 
official way that it is. 

Yours truly, 
D. H. HOLLINGSWORTH. 

Attorney General. 
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SCOTT LA\V ; DEALER CAN NOT TAKE IN PART­
NER UNDER ONE TAX. 

Attorney General's Office, 
Columbus, Ohio, September 6, 1883 . 

. A . fl. Ward, Esq., Coming, Ohio : 

D£1\R Sue-Your favor of 3d inst. is received. I am 
uf the opinion that the imm unity secured by payment of the 
Scott liquor tax is purely personal, and that a dealer having 
paid his assessment can nol sell interest in his business to 
another, with whom he forms a partnership, and together 
go on doing business without the payment of another assess­
ment for the residue of the year. 

If he ca\1, then there is nothing to prevent him fro111 
retir ing from the firn1 the next day by selling all his in­
terest to his- partner, and in this manner accomplish incli­
rectly that which can not be clone directly, to-wit, the barter 
and sale of his tax immunity. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

A ttorney General. 

SCOTT LAW; DEALERS MAY CIIANGE FRO:M 
M t\LT TO SPIRlTUOUS LIQUORS BY PAY­
MENT OF PROPORTION OF $roo. 

J\ tloruey General's Offi ce, 
Columbus, Ohio, Septe111bcr 5, 1883. 

D. C. Badger, Esq., ProscCilfing Alloruey, Londo1~, Ohio: 
DEAl< S1R :-In .reply to you r favor of recent date, I 

wo11ld say that I have on a number of occasions g iven an 
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opinion to the effect that a dealer in malt liquors who has 
paid his assessment of $.£Oo may, during the year, also com­
mence selling other liquors by paying an assessment for the 
residue of the year, based on another $100; provided he in 
good fa.ith applies to pay such tax before selling other 
liquors. The act is very ambiguous on the point, but it 
seems to me that the above is a fair construction. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 

VILLAGES; POWER TO BORROW MONEY. 

Attorney General's Office, 
Columbus, Ohio, September 7, r883. 

Hon. G. T. Clark, Jtiayor, Lorain, Ohio: 
DEAR SJR :-Your favor of the 5th inst. is received. 

Section 2700, Revised Statutes, limits the power of a village 
corporation to borrow money to the amount of $r,S,ooo, in 
any fiscal year, and this only when previous loans have been 
fully paid off and cancelled. 

I am of opinion that it would be a violation of this sec­
tion to issue bonds as proposed by the village of Lorain 
without first procuring an act of the General Assembly for 
that purpose. A vote of the electors of the village cannot 
be substituted for this authority of the General Assembly. 
Sections 2408 and 2409 seem to contemplate that the con­
struction as well as the management of waterworks shall 
be under the supervision of a board of three trustees, to be 
appointed by the council, as soon as the construction of 
such works is commenced. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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GRAND JURY; POWER OF RETAINING EVI­
DENCE. 

Attorney General's Office, 
Columbus, Ohio, September 7, r883. 

R. W . Cahill, Esq., P?'osewting Attomey, Napoleon, Oh-io: 
DEAR Sm :-Your favor of the 3d in st. is received. By 

it I learn that the grand jury at the April term of the Court 
of Common Pleas of Henry County for the current year, 
presented an indictment for fo rgery against one Geo. W . 
Ellis, the forgery consisting of the signing of the name of 
G. Brey as surety to a promissory note, without authority. 
The note was produced before the grand jury under a sub­
poena duces tec'llm issued against the owner and payee 
thereof, and afterwards was taken . possession of and re­
tained by you, to await the m:rest and trial of the accused, 

· he not hay,ing been arrestee!. 
The question you ask is ·whether you have a right to so 

retain the note, notwithstanding the owner may demand to 
have it returnecl.to him. 

The question is a most important one, and if I could 
convince myself of the correctness of your view, that pro­
duction of the note, on the trial, is essential t.o the convic­
tion, I should unhesitatingly agree to your further proposi­
tion that personal interests must be subservient to the in­
terests of the State in a matter of this kind. 

After carefully examining the authorities you cite, and 
such other authorities as I have been able to find, I am of 
the opinion, however, that a conviction i11ay be hacl . upon 
secondary evidence, should the owner fail to respond with 
the note, on the trial, in obedience to the command of an- · 
other s11bpoetta du.ces tec·t.tm. 

Under the strict construction of the authorities you 
cite, all that would be necessary on the trial to authorize 
the admission of secondary evidence would be to show that 
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the note had been paid by the accused, and that notice had 
been served on him ·to produce it. 

I doubt if even lbis is necessary. There is a copy of the 
note in the indictment and, if you give it up to the owner, 
the payment of the note under the circumstances you men­
tion would be an additional evidence of guilt. 

In certain cases evidences of guilt may be retained by 
the sheriff-see section 7t20, et seq., Revised Statutrs. The 
statutes, however, nowhere provide that property may be 
retained in the manner you suggest. The fact that one 
name on a promissory note is forged does not destroy its 
value to the owner. He may >vish to bring suit to test by 
a civil action the genuineness of the alleged counterfeit 
signature. Besides, the accused may never be arrested. 
Under all the circumstances I am of the opinion that the 
owner is entitled to demand the custody of his note in the 
absence of any statute· authorizing the prosecuting attorney 
to retain it. 

It occurs to me that it would be very difficult for you 
to defend against a suit for unlawful conversion brought 
by the owner of the note after demand. 

I heartily commend your anxiety to bring offenders 
to trial and punishment, but in doing this, great care must 
also be taken not to trespass upon the rights of innocent 
parties. 

I have the honor to be, 
V cry respectfully yours, 

D. H. HOLLINGSWORTH, 
Attorney General. 
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DITCH UNDER RAILWAYS; CHANGE OF LOCA­
TION i EXPENSES. 

Attorney General's Office, 
Columbus, O hio, September 7, 1883. 

Hon. Bcnj. Eason, Wooster, Oltio: 
D£1\R StR :-Owing to some unaccountable delay, your 

favor of 29th ult. has just come to hand. 
I am of the opinion, where it is sought to locate or 

change a ditch through or under the land of any railway 
company, as provided in sections 4447 et seq., Revised Stat­
utes, and to charge the company with any portion of the 
cost thereof, as mentioned in section 4449, the railway of­
ficials should be served with the notice specified in section 
4457, and be given an oppor tunity to be heard. 

If, however, the COltnty commissioners ::;il ll)Jly wislt to 
exercise the 'power conferred upon them by section 4495, 
such notice . a'nct opportunity to be heard arc not necessary, 
and they are authorized to proceed with the work therein 
contemplated after giving the required lwenly days' notice. 
This seems to have been the plain intention of the General 
Assembly. Of comse your letter does not contemplate, 
and I have not cons ider~d the possible constitutional ques­
tion, as to whether section 4495 may not, in ~ome instances, 
infringe upon the rights of private property without due 
process of law. This is probably the theory of the company 
in its opposition to the work. 

T his, however, is a subject for the courts to decide; 
until then, county commissioners should, in my judgment, 
be governed by the statutes as they exist. You will, o£ 
course, treat this only as a fri endly letter, for the reason 
that the attorney general is not authorized to give official 
opinions to private persons, and therefore my views on the 
subject a re entitled to and should receive no greater author­
ity than your own, or those of any other reputable attorney. 
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vVith sentiments of high consideration I have the ho~1or 
to be, Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 

SCOTT LA \71.1; POWER OF CORPORATIONS TO 
PROHIBIT UNDER. 

Attorney General's Office, 
Columbus, Ohio, September 7, r883. 

Hon. Chas. Foster, Governor, Cotu.mbus, Ohio: 
Dr.AR Sm :-I have the honor to acknowledge the re­

ceipt of your favor of the sth inst., in which you are pleased 
to enclose for the attention of this office, a letter from Rev. 
T. W . Delong, of Freder icksburgh, Ohio, requesting an 
opinion as to the extent of the povver of municipal corpora­
tions over the traffic in intoxicating liquors. 

Section 9 of the act of April 17th last, commonly known 
as the Scott law, aut11orizes such corporations to "regulate, 
restrain and prohibit ale, beer and porter houses, and places 
of habitual resort for tippling and intemperance .. , This, 
it will be observed, is not a power to prohibit specific acts of 
sale, but rather a power to regulate, restrain and prohibit 
the keeping of certain houses and places of resort within 
the corporation. The municipal authorities, in this matter, 
can not go beyond the power expressly conferred by the act. 
Under it they have, in my judgment, full power to prohibit 
by ordinance, all kinds of ale, beer and porter houses, 
whether these liquors be sold therein by the dram or only 
by the pint, quart or other quantity. 

·when such prohibitory ordinance is adopted during 
the year, a ratable proportion of the tax of $roo, previously 
paid by the proprietors thereof, must be refunded for the 
tme.."pirecl portion of the year. 
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Of course, if the proprietor of an ale, or beer or porter 
house be also engaged in the sale of spirituous liquors and 
continues to sell the same after the adoption of the ordi­
nance, he can claim no repayment, for the reason that the 
full assessment of two hundred dollars is properly chargeable 
against him for the sale of spirituous liquors alone. 

Municipal corporations may also prohibit the keeping 
of places of habitual resort for tippling and intempenmce 
without reference to the character of the liquors sold at them. 
Tippling houses are defined to be "places in which liquors 
are sold in drams or small quantities, and where men are 
accustomed to tipple." 

I infer, therefore, that the General Assembly did not 
intend by the act, to authorize corporations to prohibit the 
keeping of houses where distilled or spirituous liquors are 
sold only by the pint, quart or other quantity, and not to be 
tippled or drank on the premises. Such houses can in no 
sense be termed "places of .habitual resort for tippling and 
intemperahce." 

This is manifest f rom the further fact that no pro­
vision is made for the return of any portion of the two hun­
dred dollar tax paid upon the business of trafficking in in­
toxicating liquors, whe;1 a municipal corporation ·J)rohibits 
the keeping of such places of habitual resort. The tax is 
returned only vvhen "ale, beer and porter houses" are pro­
hibited, and then for only a ratable proportion of the one 
hundred dollars paid upon the business of trafficking ex· 
elusively in malt or vino-us liquors. 

Hoping that you may find in the foregoing a full answer 
to J\Ir. Delong's question, I am, with sentiments of con­
sideration, 

Very respectfully yours, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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CountJ' C.ommissioners; Power of Allowance Under Sec­
tion 7136 Not Eulorged bJ' Section 7r36 as Amended. 

COU.KTY COMMISSIONERS; POWER OF ALLOW­
ANCE UNDER SECTION 7136 NOT ENLARGED 
BY SECTION 7136 AS Al\JENDED. 

Atlorney General's Office, 
Columbus, Ohio, September 8, ·1883. 

A. H. M itc/reii,Esq.,Proscclllil~t A 1/ol'lte_,.,SI. Clairs;.:illc,Ohio: 
DEAR Suc-Yom favor of 4th inst., in which you 

ask my opinion as to whether section 7 J 36, Revised Stat­
utes, as amended April 19th last (0. L., Vol. 8o, p. 198), 
can be construed to enlarge the powers of county commis­
sioners in making allowances in lieu of fees under section 
1309, is received. 

I made the point against the act. when it passed U1e 
Senate, that it was an attempt to impose duties on mayors and 
justices of the peace. without providing proper compensa­
tion therefor, but, notwithstanchng my protest. it was 
passed and became a law. 

The Supreme Comt in the case of Allliersou '1'S. Com-
111issioncrs, etc., 25th Ohio State, r 3, decided that ··when 
a service for the benefit of the public is required by law, 
aud no provision for its payment is made, it must be t'e­
garded as gratuitous, and no claim for compensation can 
be enforced." · 

The commissionrrs in the payment af fees cannct go 
beyond the power conferred upon them by the statute. 

I am, therefore, of the opipion that the act does not 
change the former law, limiting the allowance of fees in 
cases of misdemeanors to those in which there has been a 
conviction. 

I am nol unmindful of the grOGs injustice this may 
work in some instances, yet .the law must be enforced as it 
is, not as we woulcl have it. Your!' truly, 

D. H . HOLLTNGSWORTll, 
. \ttorney General. 
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SCOTT LAW; PO'W ERS OF DRUGGISTS UNDER. 

Attorney General's Office, 
Columbus, Ohio, September 8 , 1883. 

R. R. FTeCI/Iall, Esq ... P1·osecuting Attontey, Ch·illicothe, 
Ohio: 
DEAR Sm :-Your favor of the 6th inst. is received. I 

quite agree with you in the opinion that a prescription for 
intoxicating liquor, issued in good faith by a reputable 
physician to one of his patients, cat'l not be refilled from 
time to time and made to do service during the year, by a 
druggist in such a manner a's to relieve him from payment 
of the tax provided for in the Scott Jaw. Such a construc­
tion would make nonsense of the law. 

. The language of the act in this regard is plain and un­
ambiguous. It admi'ts of no misconstruction. It simply 
means that. when a physician in active practice issues a 
prescriptiqt,t for intoxicating liquors in good faith to a 
patient, believing that the use of such liquors will conduce 
to the restoration of his patient's health, such prescription 
may be filled by a druggist without the payment of a tax 
for trafficking in intoxicating liquors. It does not mean 
that the prescription may be hung up on a peg as a shield 
and be refilled from time to time as the appetite of the patient 
may demand. 

Yes, I agree with you fully in your view of the law, 
and have the honor to be, 

Your obedient servant, 
D. H. HOLLINGSWORTH, 

Attorney GeneraL 
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County Cotmnissioners,· Allowance of Claims For Sheep 
Killed-Probate C om·t ,· "Hust Atlthor-ize G·u.ardia.n to 
Sell Realitj•. 

COUNTY COMMISSIONERS; ALLOWANCE OF 
CLAJMS FOR SHEEP KILLED. 

Attorney General's Office, 
Columbus, Ohio, September 12, 1883. 

B. F. Enos, Esq., Prosewting Atton1e3', Defiance, Ohio: 
DEAR SIR:-Your favor of 7th inst. is received. Sec­

tion 4215, Revised Statutes, does not specifically prohibit 
the county commissioners from allowing claims for clam­
ages caused by the killing 01: injuring of sheep by clogs, 
when such sheep are running at large upon the public high­
ways, with their owner's knowledge and consent. Yet said 
section. seems to give the commissioners a discretion in the 
matter, and it is proper that they should consider such neg­
ligence of the owners in determining whether their claims 
should be allowed. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

PROBATE COURT; MUST AUTHORIZE GUARDIAN 
TO SELL REALTY. 

Attorney General's Office, 
Columbus, Ohio, September 12, 1883. 

Han. A . T. Daile·y, P·robate Judge, Van Wert, Ohio: 
DE:\R Sm :-Your favor of 9th inst. is received. Sec­

tion 6280, Revised Statutes, seems to contemplate that only 
the probate court, appointing a guardian, can authorize 
such guardian to sell the real estate of his ward. It would 
seem to me, ~herefore, very questionable, whether the pro-
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bate court can entertain a joint petition for the sale of land 
by guardians appointed in different counties. Of course 
you understand that the attorney general is not authorized 
to give opinions to county officers other than the prosecuting 
attorney, and yon will, therefore, t reat this opinion as of 
no more weight than that of one of the attorneys whom 
you say "split" on the subject. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

CONSTITUTIONAL AMENDMENTS; VOTE ON. 

Attorney General's Office, 
Cofumbus, Ohio, September 12, 1883. 

J. B. Sprq,g.ue, Esq., RicJmtoml, Ohio: 
DEAR SIR:- Your favor of roth inst. is received. I 

have no hesitancy in saying that you are right in the opinion 
that, in determining the number of electors voting at any 
election, the names on the poll books and not the votes cast 
for any particular candidates, must be counted. 

A voter, therefore, who scratches off all on his ticket 
but the prohibition amendment, simply throws away his 
vote so far as candidates are concerned, without any benefit 
to the amendment whatever. 

An elector may, if he· sees proper, vote a blank ballot, 
and yet his name goes on the poll books and counts one in 
determit, ;ng the number of votes cast, and neither of the 
amendments can be adopted without receiving a majority 
of this number. 

It is perhaps unnecessary to say that there is nothing 
in the constitution or lavvs to prevent overzealous people 
from disfranchising themselves, either in whole or in part. 

They can not, however, in this way alter the plain rule 



128 OPINIONS OF THE A1vrORNIW GENERAL 

Constitutional A'mendments; Ballots,· Form . of. 

of the constitution which requires a majority of voters, 
voting at the election, to adopt an amendment. 

Hoping the impression you speak ·o.f may be corrected, 
I am, 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

CONSTITUTIONAL AMENDMENTS; BALLOTS : 
FORM OF. 

Attorney General's Office, 
Columbus, Ohio, September 12, 1883. 

Thos. !. Wallace, Esq., Clzanucey, Ohio: 
DEAR Sm :-Your favor of the IIth inst. received. I 

-find nothing in the law to prevent party tickets from being 
printed, voted and counted, with either or all of the pro­
posed amendments thereon. For the convenience of voters, 
party tickets have generally been printed with all the amend­
ments followed separately by the words "yes-no,'' so that 
a voter may scratch off one or the other as he may choose. 
This form has the advantage of treating all electors fairly. 
It is strictly legal, however, to print party tickets ~ith either 
amendment followed by the word "yes" alone, "no" alone, 
·Or by a blank space for the elector to fill in with either. Tht> 
particular form is not material. · 

It is important, however, that the tickets shall be printed 
in such manner as not to deceive voters into voting for or 
against either amendment, contrary to their wishes; fraud, 
·in this respect, might violate the adoption of either amend­
:ment. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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CLOSING OF BUSINESS PLACES. 

Columbus, Ohio, Septeq1ber r2, J883. 

J. H. Blythe, Prosec'lttin.g Attorney, Carrollton, Ohio: 
DEAR Sm :-Section 6946, Revised Statutes, does not 

contain the exemption found in section 6945 in favor of 
"persons prosecuting their regular trades, at their place of 
business," and I therefore conclude that the General' As­
sembly intended that regular as well as transient dealers 
should close their places of business as provided in section 
6946. Very respectfully, -

D. I-I. HOLLINGS\iVORTH, 
Attorney General. 

PROBATE JUDGE; · PROSECUTING ATTORNEY 
NOT THE ADVISER OF-

Attorne)' General's Office, 
Columbus, Ohio, Septe1J1ber 13, 1883. 

D. T. Clover, Prosewting Attorney, Lancaste,r, Ohio: 
DEAR Sue-Your favor of the nth inst. is received. 

The probate judge is an officer created by' section 7, article 
4 of the constitution, and his clnties, vvhich are mainly 
judicial, are pointed out by this and other sections of that 
instrtt.!_11ent. In the nature of things, the prosecuting at­
torney can not be expected to advise him relative to these 
"official duties," as contemplated in section 1274, Revised 
Statutes. Indeed, it would be highly improper for him to 
give the probate j uclge, in any case, a written opinion as to 
how any particular case should be decided. The . parties 
have a right to be heard by counsel and if the advice of 
the prosecutor can be substituted for the judgment of the 
court, then this right is defeated, or counsel should appear 
before tbe prosecuting attorney to argue their causes in­
stead of before the probate court. 
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Bridges. 

It seems to me plain that the General Assembly did not 
intend that the prosecuting attorney should sustain any 
other relation to the probate court than he does to the Com­
mon Pleas or other courts of record. It may be doubted 
if the probate judge is in any sense a county officer such 
as is required to be provided by law under section r, article 
IO of the constitution. His office, as I h<tv~ said, is created 
by the constitution itself. He has, however, a few purely 
ministerial duties to perform, and in case of doubt relative 
to these, it might be proper to call upon the prosecuting at­
torney for advice; further than this, I feel su re he ought 
not to go, and if he does, the services of the prosecuting 
attorney so rendered, must be reg·arded as personal or 
gratuitous, and not to be compensated under section 1274. 

I have the honor to be, 
Your obedien.t servant, 

D. H . HOLLINGSWORTH, 
Attorney General. 

BRIDGE~. 

Attorney General's Office, 
Columbus, Ohio, September 3, 1883. 

!. P. Winstead, Esq., Prosec·uti1~g Attorney, Circleville, 
Ohio : 
DEAR ·sm :- Your favor of 9th inst. is received, in 

which you state in detail your construction of sections 86o, 
86I and 4940, Revised Statu tes, relative to building bridges 
and the approaches and ways thereto. 

I have fully examined the subject and am of the opin­
ion that your construction of the same is correct in each 
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particular. l presume this will obviate the necessity for 
any analysis of the sections on my part. 

l have the honor to be, 
Your obedient servant, 

D. TT. HOLLINGSWORTH, 
Attorney General. 

ROAD TAX; NOT A POLL TAX. 

Attorney General's Office, 
Columbus, Ohio, September 13, 1883. 

H011. W. B. Woolsey, Ma')•or, Nevada, Ohio: 
DEAR Srn :-Your favor of the 12th inst. is received. 

I am of the opinion that the law which requires certain 
persons to ~ork on the public roads or pay a commutation, 
is constittitipnal. It is not a poll tax for State or county 
purposes as inhibited by section I, article 12 of the consti­
tution. 

I have the honor to be, 
Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 

SCOTT LAW; PROHIBITION MUST BE l3Y ORDI­
NANCE, AND NOT BY POPULAR VOTE. 

Attorney General's Office, 
Columbus, Ohio, September 19, 1883. 

J. H. Dmming, Esq., Ci1tcimwti, Ohio: 
DEAR SJR :-Your favor of 18th in st. is received. I 

have not been able to draw a distinction between the ex­
pressions "council of any municipal corporation," and "the 
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municipal corporation" as used in section 9 of the Scott 
law. I do not think the words "municipal corporation" 
can be held to require a vote of the electors of such coq)ora­
tion before the council is authorized to adopt a prohibitory 
ordinance. The language of the section in this respect is 
somewhat loose, but this, it seems to me, is the only fair in­
terpretation of the language used. 

Of course you will understand that my opinion given 
to a private person is entitled to no greatc1· weight than 
that of any other attorney. 

Very truly yours, 
D. H . HOLLINGSWORTI-I, 

Attorney General. 

SCOTT LAW; DISTRIBUTION OF TAX. 

Attorney General's Office, 
Columbus, Ohio, September 19, 1883. 

D. C. Carey , Esq., Oaiewood, Ohio: 
DeAR Srrc-Your favor of the 18th inst. is received. 

I do not see how a municipal corporation, created and organ­
ized after the liquor tax has been paid in and distributed, 
can claim any portion o.f 1hC'. t::1 X'. 

Of course you will understand that my opinion given 
to municipal officers is entitled to no more weight than that 
of any other attorney. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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of-Eiectious; Place of Iloldiug Fixed b)' Township 
Trustees. 

AME.RICAN SASH BALANCE AND LOCK COM­
PANY; INCORPORATION OF. 

Attorney General's Office, 
Columbus, Ohio, September zo, r883. 

Holt. las. 1•V. Newman, Secretary of State, Columbus, Ohio: 
DEAR Sm :-I have your favor of 17th inst., wherein 

you enclose a certificate of the president pro tem., and the 
secretary pro tern. of "The American Sash Balance and 
Sash Lock Company," of Sandusky, showing that the stock­
holders of said company, at a meeting held on the 1 rth of 
this month, voted unanimously to change the principal office 
of said company to Cleveland, Ohio, and ask if this can be 
legally accomplished in the manner p roposed. After an 
cxaminatioJt of the stahtles, I am of the opinion that it 
can. 

Yom~s truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

ELECTIONS; PLACE OF HOLDING FIXED BY 
TOWNSIILP TRUSTEES. 

Attorney General's Office, 
Columbus, Ohio, September 20, 1883. 

B. F. E1;os, Esq., Prosecuting Attorney, Defiance, Ohio: 
DEAR Sm :-Your favor of 18th in st. has been received. 

Section 1443, Revised Statutes, provides that township tms­
tees shall fix the place of holding elections within the town­
ship, but I fai l to find any statute regulating the time and 
manner of changing such place after it has once been fixed. 
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I-lawll, Lewis; Power of W(wden of Ohio Penitentiary as 
to Bill of Agent Who P1wsued and Brought Him Back 
Under a Req1tisition. 

I conclude, therefore, if the power to change is exercised, 
it should be clone in a reasonable manner, and long enough 
before an election to give voters ample opportunity to be­
come acquainted with the fact . In the absence of specific 

· legislation on the subject, I am unable to answer your in­
quiry more definitely. 

Yours, etc., 
D. I-:1. HOLLINGSWORTH, 

Attorney General. 

HAWK, LEWIS; POWER OF WARDEN OF OHIO 
PENITENTIARY AS TO BILL OF AGENT WHO 
PURSUED AND BROUGI-IT HIM BACK UNDER 
A REQUISITION. 

Attorney General's .Office, 
Columbus, Ohio, September 2r, 1883. 

Hon. John F. Oglevee, ,Audito1' of State, Columbus, Ohio: 
DEAR Sm :-I have the honor to acknowledg-e the re­

ceipt of your fa~or o( 22cl ult., containing the following 
enclosures : 

First- A bill of the Columbus, Hocking Valley and 
Toledo Railway Company for expenses alleged to have been 
incurred in arresting and transporting Lewis Hawk, who 
was indicted for murder in the .first degree and convicted 
of manslaughter in Delaware County, Ohio, to said county 
from Los Angeles and San Francisco, as per detailed state­
ment, $2:429.39. 

Second-A certified copy of the journal entry and other 
proofs showing that the commissioners of Delaware County 
have allowed and paid the bill as a part of the costs of ar­
resting and convicting- said Hawk of the offense. 
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Hawk) Lewis)· Power of vVarden of Ohio Penitentiary as 
to Bill of Agent Who Pttrsmd and B1'0ttght Him Back 
Under a Requisition. 

The question you submit for my opinion is this: "Does 
the bill so paid by the authorities of Delaware County con­
stitute a valid claim against the State of Ohio for repay­
ment?" 

No evidence is submitted as to the reasonableness or 
validity of the bill, except that it has been paid by Delavvare 
County. 

The detailed statement above referred to contained the 
following items: · 

Transportation Norris, prisoner, and two guards, 
special train .... ..... ......... .. ........ $r,o64 40 

Sleeping car fare. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35 oo 
Hotel bills (part estimated). . . . . . . . . . . . . . . . . . . 232 50 
Livery bills, etc ...... _....... ..... . . . . ... ..... 55 70 
Sundry expenses em bracing handcuffs, transfer of 

money ]?y telegraph, cash to sheriffs, police 
officers ~mel porters, cash to Hawk, postage, 
cigars aild miscellaneous expenses not kept ac-
count of, "in all". . . . . . . . . . . . . . . . . . . . . . . . r68 34 

Attorney fees at Los Angeles, San Francisco, To-
peka and Kansas City ... . ................ . 

Telegran1s ... .... ... . .... ... . .............. . 
J. T. Norris, 42 days, $5.00 per clay . .. ........ . 

375 00 
288 35 
2IO 00 

Total .................... . . . .. ..... ... $2,429 39 

These items would seem to indicate rather a royal pur­
suit of one fugitive from justice, yet this fact alone can 
not affect the legal liability of the State. Section 920, Re­
vised Statutes, under which it is alleged this claim arises, 
provides that "when any person charg-ed with a felony has 
fled to any other State or Territory, and the governor has 
issued a requisition for such person, the commissioners may 
pay to the agent designated in such requisition to execi.1te 
the same, all necessary expenses of pursuing and returning 
such person so charged, or so much thereof as to them seems 
just, out of the county treasury." 
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Haw!~, Lewis; Power of Warden of Ohio Penitent,iary a;s 

to Bill of Age,nt Who Pnrstted and B1'ought Him Bacl~ 
Unde·r a Requis·it,ion. 

Section 7332 provides that "upon the conviction and 
sentence of any person for felony,_ there shall be included 
in the bill of costs, any sum paid by the county con1mis­
sioners for the arrest and return of the convict on the 
requisition of the governor." 

Section 7336 provides that "when a convict is received 
at the penitentiary, after an execution has been issued 
against him for costs and returned unsatisfied, the warden 
shall allow so much of the cost bill * * ':' as he finds 
to be correct, and certify such allowance, which shall be 
paid by the State." · 

You will observe, therefore, that the question resolves 
itself into this form : Is the warden, i11 certifying such 
cost biiJs concluded by the action of the county commis­
siollers under section 920, or may he look beyond, to de­
termine whether the expenses incurred were necessary, or 
were, in fact, properly incurred by the person presenting the 
bill therefore? Did the legislature intend to clothe the 
county commissioners with unlimited power to bind the 
State in such cases, and to fix the character and value of 
"necessary expenses" according to their discretion? 

_ In a very similar case the Supreme Court of the State 
uses this language : "A power so liable to great abuse ought 
not to be raised by doubtful implication. To justify its 
recognition, the terms which confer it should be clear and 
unmistakable." 28th Ohio State Report, page 593· 

So in this case, a power liable to such great abuse ought 
to be strictly construed. Section 920 limits such payments 
to "necessary e,'t:penses to the agent designated in the 1'equisi­
tion/' yet it is insisted that under this power the Columbus, 
Hocking Valley and Toledo Railway Company may em­
ploy this same agent at $s.oo per day and give him unlim­
ited authority to hire and pay assistants and attorneys, and 
furnish them with "special trains," hotel bi1ls "estimated," 
cash, telegrams, postage, cigars, and "miscellaneous ex-



D. H. HOLLINGSWORTH-I883- I884. 137 

Haw!? .. Lewis,· Power of Wa·rden of Ohio Penitentiary as 
tv Bitt of Agent Who Pun1ted a1~d B1'0'!tght Him Back 
Unde?' a Req1-tisition. 

penses not kept account of," and then present an aggregate 
bill for the same to the State, through the commissioners, 
and arbitrarily demand payment in full. Such a power 
would indeed be a dangerous one. 

If a bill of $2,429.39 can be made in this way, so can 
one of ten or :fifty times the amount. I do not believe the 
legislature so intended. 

I am, therefore, of the opinion that it is the duty of 
the warden, under section 7336, to refuse to certify any item 
charged in a cost bill which he finds, either from an inspec­
tion of the bill itself, or from other satisfactory evidence, 
not to have been legally incurred. I do not regard the action 
of the commissioners, or the action of the court and clerk 
in certifying cost bills, conclusive against the State, and 
the warden, having in the exercise of a proper discretion, 
refused to $11lo>v this item of $2,429.39, I do not 
think the :.~Hclitor of state has any duty to per­
form in the premises. If the county commissioners feel 
aggrieved at the action of the warden, they have a remedy 
at law, either against the railway company to recover back, 
or in mandamus against the warden to enforce an allow­
ance of the item, according to tl{e actual facts in the case. 
I may add that, in coming to this conclusion, I make no 
question of the right of the agent of the State designated 
in a requisition, to sell and assign, in a proper case, his right 
to be reimbursed for reasonable expenses' incurred in pursu­
ing and returning a person charged with felony. 

I return herewith all enclosures. 
Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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TOWNSHIP TREASURERS; POWER TO DEPOSIT 
PUBLIC FUNDS IN BANK. 

Attorney General's Office, 
Columbus, Ohio, September 26, 1883. 

C. E. MCI!rlott, Bsq., Towusllip Clerl~, Camden, Ohio: 
DeAR SIR :~';{ our favor of 20th inst. is received. The 

act of March 6th last, amending section 6841, Revised Stat­
utes, Ohio Laws, Vol. 8o, page 43, does not alter the orig­
inal section relative to U1e acts of township treasurers. 

Under section ISI3, Revised Statutes, they still have, 
in my judgment, the right to deposit public funds, with the 
consent of the township trustees, in certain cases specifically 
named in the section. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

ELECTIONS; PLACE OF HOLDING FIXED BY 
TOWNSHIP TRUSTEES. 

Attorney General's Office, 
Columbus, Ohio, September 26, 1883. 

A. L. Sweet, Esq .. .Prosccutiug Atlome;y, Vmt Wert, Ohio: 
D£AR Su< :- Under section l443', R. S., lownship trus­

tees arc required to fix the place of holding township 
elections, but I fail to find a nything in the section or else­
where, which forbid the holding of such elections within 
the limits of an incorporated villag.c also within the 
townsh ip. In the absence of such law, I think the matter 
is discretionary with the trustees to fix the township 
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voting place within or without the wards of such village, 
as they may choose. · 

1 think this opinion is confirmed by the change 111 

section 2923, as found ii1 0 . L., Vol. 77, page 40. 
Yours t ruly, 

D. H. HOLLINGSWORTH, 
Attorney General. 

COUNTY L~FIRMARY; SUPERINTENDENT OF ; 
FEES FOR KEEPING INSANE PERSONS. 

Attorney General's Office, 
Columbus, Ohio, September 26, 1883. 

W. S . Eva,ns, Esq., Prosecuting Attomey, Georgetown, 
Ohio: ~.:. 
DEAR Sm :--Your favor of 21st inst. is received. 
Evidently Ex-Attorney General Nash, by his opinion 

o·f l';J ay 17, 1882, intended to hold that the superintendent 
of a county infirmary is entitled to receive 35 cents per 
clay for each idiot or insane person kept in the infirmary, 
but this opinion, in my judgment, should be confined to 
snch idiots and insane persons as are temporari ly com­
mitted to his custody under Sec. 707. In case of continued 
or permanent retention of any lunatic or idiot in the 
county infirmary, he is to be cared for nncler sections 970, 
971 and 972, R. S., and in such event the superin tendent 
is compensated under Sec. 962. 

In the two cases you mention, I am, therefore, of 
the opinion that the superintendent is not entitled to 
e;harge the 35 cents per clay. 

I may add that I called Ex-Attorney General Nash's 
attention to .your letter, and he agrees with me that his 
opinion should have been limited as herein indicated. 
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C omtitutional Amendments; Votes on the. 

I quite agree with your opinion as stated at length 
in your letter of the 2rst inst. 

Herewith find enclosed copy of your letter of the 18th 
inst. as requested. Yours truly, ' 

D. H. HOLLINGSWORTH, 
Attorney GeneraL 

CONSTITUTIONAL AMENDMENTS; VOTES ON 
TI·IE. 

Attorney General's Office, 
Columbus, Ohio, September 26, 1883. 

]. L. Mcilvaine, Esq., New Philadetpft.ia, Oh-io: 
DEAR SIR:- Your favor of the 26th inst. is received. 
J quite agree with you that a ticket having 011 it 

the words Prohibition of Intoxicating Liquors-yes­
no, cannot be counted as an affirmative vote for till 

amendment. 
S~ction r, article 16 of the Constitution provides that 

proposed amendments shall be subm itted " to the elec~ 
tors for their approval or rejection," and it seems to me 
that an elector cannot be saicl to approve a proposition 
by the use of language which expressly negatives the idea 
of approval. Such a ballot as the above, in my judg­
ment, should neither be counted (or or against the pro­
posed amendment, but shou ld he cou nted in estimating 
the aggregate number of electors voting at the election, 
a majority of whom. is necessary to adopt or approve the 
proposition. 

The effect of such a ballot is, therefore, the same as 
a direct vote against. T his, so fa r as my investigation 
goes, has always been the rule, a nd it is only recently 
that I have heard of any doubts being expressed by law­
yers on the subject. 
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Of course, you understand that my opinion in a mat­
ter of this nature, is entitled to no additional considera­
tion by reason of being attorney general. It is not a 
matter in which that official is authorized to give opin-
ions. Yours truly, 

D . H . HOLLINGSWORTH, 
A ttorney General. 

CONSTITUTIONAL AMENDMENTS; LUNCH 
COUNTERS AT POLLS IN FAVOR OF. 

Attorney General's Office, 
Columbus, Ohio, September 26, 1883. 

Hon. E. B . . Updegrove, Ma)JOr, Etc., South Charleston, 
Ohio : ·~.-.. 

,DEAR SIR :-By your favor of this date I am informed 
that a number of the citizens of South Charelston "are 
preparing to serve hot coffee and lunch in and at th~ 
same bui lding that t~1e election is held in, to be inter­
spersed with singing and a general persuasion meeting 
for the purpose of advancing the cause of the second 
ameridment." You ft1rther state that some p£ the other 
citizens .of the v illage think that it is your duty, as mayor, 
to suppress such proceedings, and you ask my opinion on the 
subject. 

In answer I would say that I find nothing in the 
statutes which makes it illegal or improper to keep open 
an orderly free lunch room on the day of election, pro­
vided that neither the officers of the election, nor the 
rights of th e elec~ors be disturbed thereby. Of course, 
any violation of the law, or disturbance of the public 
peace, should be prevented the same as at any other time. 
I am of opinion . th erefore, that the mere act of keeping 
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open a free lunch room, on the day of election, by the 
friends of the second amendment is not illegal, and that 
you have no power to suppress the same. 

J l o ught, however, to be borne in mind that Sec. 7046, 
R. S., is applicable to a ll electio ns . It provides in express 
terms that "whoever g ives, offers, or promises anything 
to any elector, to influence him in giving his vote or bal­
lot, or uses any threat or force to procure any such elec­
tor lo vote contrary to his inclination . or to deter him 
fro m giving his vote or ballot, shall be fined not more 
than five hundred dollars, and imprisoned not more than 
six months." 

vVith sentiments of consideration 1 have the honor 
to be, 

Yours truly, 
D. H. HOLLINGS'vVORTH, 

Attorney General. 

ELECTION; OFFICERS OF. 

:'\llorney General's Office, 
Columbus, O hio. October 1, 1883. 

E. A . Palmer, ToH'IIship Clerk, Napoleon, Ohio : 
DEAR SIR :--Your favor of the 29th inst. is received. 
Section 2935, R. S., in my judgment, only applies 

when the regular judge o r clerk fails to attend, or is a 
candidate at an election. Jn the event of lhc clerk being 
present, and an assistant being· necessary to the proper 
discharge of the duties imposed on the clerk, I see no rea­
son why he should not be permitted to select such assist­
ant or deputy. the same as do other officers. 

Of cou rse, you understand that the attorney general 
is not authorized to give official opinions to 11111nicipal of· 
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ficers, and will therefore reg-ard my opinion as of no great­
er weight than that of yourself or any other attorney. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

ELECTIONS; EXTRA CLERKS UNDER SECTION 
1393· 

Attorney General's Office, 
Columbus, Ohio, Oc~ober I, 1883. 

E. A. Palme1', Esq., Clerfl, Etc., Napoleon, Ohio: 
DEAR Sm :-After writing you today, it occurred to 

me that pqssibly your township might be divided into 
precincts,'}Jl which event the selection of extra clerks 
must be u·nder se<;tion 1393, R. S., 0. L., Vol. 78, 123, by 
a v-iva voce vote of "the electors of each precinct." The 
languag-e of this section, strictly ·construed, might also 
leave in doubt the question of whether all extra clerks, as 
well as judges, in townships where there is but one vot­
ing precinct, should not be chosen in the same way, and 
in view of this doubt, I think it safer to have them so 
chosen. 

Yours truly, 
D. H. HOLLINGSvVORTH, 

Attorney General. 
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SCOTT LAW; RATABLE PROPORTION OF TAX 
MU S BE PAID vYHEN PROHIBITED BY ORDI­
NANCE UNDER. 

Attorney General's Office, 
Columbus, Ohio, October 8, 1883. 

HoJ/. W . H. Hiclze·y; Mayor, Leipsic, Ohio: 
DeAR SIR:- Your favor of zd inst. is received. 
By a careful reading of section 9 of the Scott law, 

you will observe that it is only a ratable proportion of the 
tax paid for keeping "ale, beer and porter houses" which 
is required to be repaid, when such houses are prohibited 
within the limits of a municipal corporation. In no in­
stance _can thi-:. be more than a proportional amount of 
.$roo, the maximum tax assessed upon the business of 
keeping such houses. If, therefore, dealers in intoxicat­
ing liquors continue the business of trafficking-in spiritu­
ous liquors by the pint, quart or ot)Jerwise, after the 
adoption of a prohibitory ordinance, they cannot claim a 
repayment of any proportion of the $zoo paid by them. 
Indeecl, it is difficult to see how a dealer in spirituous 
liquors can, in any event, get back any part of the tax 
paid by him. ' 

So far as spirituous liquors are concemecl, neither 
the law nor the ordinance you enclose, prohibits specific 
acts of sale; they on! y prohibit the keeping of "places of 
habitual resort for tippling and intemperance." This 
cannot be said of a house where distilled liquors are sold 
by the quantity, and not to be drank on the premises. The 
situation of a 'saloonkeeper in an incorporated village 
who has paid his $zoo tax, and engaged in the traffic in 
distilled and malt liquors before the adoption of such or­
dinance is, therefore, as follows: 

First-He cannot sell ale, beer or porter in any man· 
ner or form at his pJ"ce of business. 
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Second-He must see to it that his place of business 

is not "a place of habitual resort for tippling and intem­
perance." 

Third-He may continue to sell liquors (other than 
ale, beer and porter) not to be tippled or drank on the 
premises. 

Fourth-He can· claim no repayment for any propor­
tion of the $200 tax paid by him. 

This may not be exactly equitable, but it seems to me 
to be the only legal construction to be given to the act. 
In a proper case for the repayment of a ratable propor­
tion of the $roo tax, I think it should be repaid out of the 
funds to which it has been distributed. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

COM1t!ISSiONERS' ANNUAL REPORT; DUTY OF 
AUDITOR. 

Attorney General's Office, 
Columbus, Ohio~ October 8, r883. 

Ceo. Strayer, Esq., Prosecuting Attorne·y, Bryan, OJtio: 
DEAR Sm :-Your favor of the 3d inst. is received. 
The county auditor by virtue of his office, is the sec­

retary of the board of county commissioners, section ro2, 
R. S. Section· 9I7 makes it the duty of the county com­
missioners to make an annual report, and if they require 
the auditor to aiel them in prep~u·ing this report, it is cer­
tainly. his duty to do as they may direct. His compensa­
tion for this and other services is provided for in sections 
ro69 and ro7o; no ex tnt pay can be allowed him except 
when provided by law. I know of no section of the stat­
utes which authorizes the commissioners to employ an 
assistant for the auditor in doing the clerical work nec­
essary on their report. 
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\ 
It would seem, therefore, that they may require him 

to assist in the preparation of an annual report to the 
extent of doing all the writing or clerical work necessary. 
My predecessor, Ex-Attorney General Nash, was also of 
this opinion. 

Yours truly, 
D . H. HOLLINGSWORTH, 

Attorney General. 

SHERIFF'S PROCLAMATION; NEED NOT IN­
CLUDE FULL TEXT OF CONSTITUTIONAL 
AMENDMENTS. 

Attorney General's Office, 
Columbus, Ohio, October 8, 1883. 

las. K. Newcomer, Esq., Editor, Etc., Wilmington, Oh·io: 
DEAR SIR:-Your favor of 3d inst. is received. 
The attorney general is not authorized to give offi­

cial opinions to private persons, but if my individual 
views on the subject of your inquiry will be of any value, 
it will afford me pleasure to have communicated them to 
you. 

It seems to me that the sheriff is not authorized to 
include in his proclamation fo r a general election, under 
section 2977, R. S., the full text of the proposed constitu­
tional amendments. The Constitution (Sec. 1J, Art. 16) 
and 'the act of April last (0. L., Vol. 8o, p. 95) provide 
how notice of the submission of such amendments shall 
he given to the electors of the county, and this, in my 
judgment must be held to be exclusive of.any other meth­
od, in the absence of other leg-islation on the subject. 

So far as I have been able to discover, the law no­
where enjoins upon the sheriff any duty in the premises, 
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although· I believe it has been customary-and I think 
it not improper-for him to include in his proclamation 
a brief mention of pending propositions to amend the 
Constitution. 

·If the sheriff is not authorized to have the full text 
of amendments published with his proclamation it fol­
lows that the county commissioners have no authority to 
order payment for such publication out of the county 
treasury. They can only audit and pay such bills for ad­
vertising as are made in pursuance of law. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

BOARD OF EDUCATION; POVlERS OVER 
SCHOOL PROPERTY. 

Attorney Geheral's Office, 
Columbus, . Ohio, October 8, 1883. 

Joel Bushnell, Esq., Hartford, Oh·io: 
DEAR SIR:-Your favor of 2cl ·inst. is received: 
The attorney general is not authorized to give official 

opinions to private persons. I will say, however, incli­
vidua lly that I am of the opinion that taxpayers of a 
school district can not requite the directors to open the 
schoolhouse under their control, fo·r the purpose of hold­
ing religious meetings of any denomination . The appro­
priation of school property to any other purpose than the 
use of the public schools, is unauthorized. See 35, 0. S., 
Rep. I43· 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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OFFICERS OF ELECTION; COMPENSATION OF. 

Attorney General's Office, 
Columbus, O hio, October 17, 1883. 

liw. G. Robc1·ts, Esq.> Gomer> Ohio: 
DEAR SIR :-Your favor of 13th inst. is received. 
The Constitution and laws contemplate that elec­

tions shall be held on a particular day in each year, and 
it seems to me the word "day·' as used in section 2¢3, 
R. S., relative to the pay of judges and clerks, must be 
held to mean the time necessary to complete their du­
ties as such. I am, t herefore, of lhe opinion Lhat judges 
and clerks are entitled lo bul one per diem, although they 
may protract the counting o[ ballots, unti l after 12 o'clock 
p.m. of the day of election. 

Yours t ruly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

·CLERKS OF COURT; TER:\f OF OFFICE OF. 

Attorney General's Office, 
Colum bus, Ohio, O ctober t7, 1883. 

Hon. las. vV. Newman, Secretary of State, Colmubrts, Ohio: 
DEAR Sm :-l am in receipt o( a letter from Harry 

\Vilson, clerk-elect of the Common Pleas Court of vVar­
ren County, in which he asks when his term begins, hav­
ing been elected to fill the vacancy. Ex-Attorney 
General Nash, on the 8th of Pebruary, 1882, gave an opin­
ion on the same subject, or rather in a simi lar case, in 
whi ch he decided that the term commences on the 9th of 
February rollowing the election. I am aware that th is is 
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Bank. 

not in accordance with the case of Ohio e;t: 1·e•l vs. Ne·ibting, 
6th Ohio St., 40, but in view o£ the fact that the statute 
has been mate.rially changed since that ~ase was decided, 
and the later authorities cited by Judge Nash, I do not 
feel free to give a contrary opinion. 

Herewith find enclosed copy of General Rash's opin-
ion. Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 

COUNTY TREASURER; POWERS AS TO DEPOS­
IT OF PUBLCC FUNDS IN BANK. 

Attorney General's Office, 
Columbus, Ohio, October r8, 1883. 

E. S. Dood, .Esq., Prosecuting Attorne·y, Toledo, Ohio: 
DEAR S1R :-I am ttnable to find any law, except sec­

tion 1513, R. S., which authorizes the custodian of public 
money to deposit it in bank; in all other cases it seems to 
me, amended section 684!. 0. L., Vol. So-43, expressly for­
bids it under penalty. 

Tf this be so, it fully answers the inquiries made by 
your county treasurer, as section 1513 is not applicable 
to the cases he mentions. 

Yours truly, 
D. U. HOLLINGSWORTH, 

1\ttorney General. 
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JUSTICES OF THE PEACE ; TERMS OF OFFICE. 

Attorney General's Office, 
Columbus, Ohio, October c8, •r883. 

E. E. Husted, Esq., lasiice of Jhe Peace, Welli1~gton, Ohio: 
DEAR Sm :- Your favor of today just received. 
In reply would say lhat the Constitution, Sec. 9, 1\ r t. 

16, limits the term of justice::; of the peace to three years. 
This lerm cannot be extended by a failure of the people 
lo elect a successor. Section 597 provides that if no suc­
cessor is elected, a justice shall, upon the expiration of his 
commission or term of office, deposit his docket and pa­
pers with the nearest justice of the peace in lhe township,_ 
who is authorized, under section 599, to proceed with all 

. the business on such docket. If, therefore, your commis­
sion expi res today, I think you sho uld refrain from the 
performance of any official acts, until re-elected and qual­
ified. 

Yours truly, 
D. H .. HOLLINGSWORTH, 

Attorney General. 

GOVERNOR: POWER TO GRANT CO?\D[TIONAL 
PARDONS. 

Attorney General's Office, 
Colui11bus, Ohio, October 24, r883. 

C. R. Truesdale. Prosewliag Attohtey, Youngstown, Ohio: 
DEAR S1R :-Your favor of 22d inst. is received, Sec. 

t r, r\ rt. 3, of t he Con::;titulion authorizes the governor to 
grant pardons "upon such conditions as he may think 
proper." and it is lhe province of the General Assembly 
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to provide the law for enforcing the conditions attached 
to such pardons. 

The act of April q, 1882 (0. L., Vol. 79, 122 and 
123), is intended to accomplish this object, but it does 
not affect the legal rights of the convict in any way. It 
is remedial only. 

In my judgment, therefore, it is applicable to con­
ditional pardons granted before, as well as after its pas-
sage. Yours truly, 

D. H. HOLLINGSWORTH, 
Attorney General. 

BLANDIN, J. E.; GOVERNOR NOT AUTHORIZED 
TO INVESTIGATE CHARGES AGAINST. 

Attorney General's Office, 
Columbus, Ohio, October 19, r883. 

Hon. Chas. Foste1:, Governo·r of Ohio : 
DEAR Sm.:-Your favo r of this d~tte with enclosures, 

is received. By these I learn that you are asked in your 
official capacity to make legal investigation of a charge 
of desertion, filed against E. J. Blandin, Esq., of Cleve­
land, recently elected to the office of Common Pleas 
judge, before issuing his commission. His accusers in­
sist 'that he is disqualified from holding the office by re•· 
son of Sec. 1996, R. S., of the U. S., which declares that 
a deserter from the military or naval service of the U. 
S. shall be deemed to have voluntarily relinquished and 
forfeited his right of citizenship, which is undoubtedly 
essential to his right to hold any office in Ohio. No rec­
ord is produced to show that Mr. Blandin has been tried 
for or convicted of the offense. Evidence t'o establish the 
charge, however; is offered in the form of an alleged con-
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fession. An elaborate and c.arefully prepared brief is also 
filed, in which it is sought to be shown that it is the 
fact of desert-ion, and not the triat and conviction, which 
works 'a forfeiture of citizenship. On the other hand it 
is claimed that desertion is a crime to be tried by the 
courts, and that before a person guilty thereof can be 
punished, either by loss of citizenship or otherwise, he 
must first be convicted by due process of law, in a court 
of competent juri'scliction. This latter position is, in my 
judgment, sustained by the weight of authorities. 

But, however this may be, the governor of Ohio has 
no judicial power to hear and determine a question of this 
character. The judicial power of the State, except in 
cases of impeacl1111ent, is vested exclusively. in the courts. 
Section I, article 4, of Constithtion. 

I am therefore of the opinion that commission should 
be issued to Mr. Blandin under Section 83, R. S., upon 
his compliance with t he condition prescribed therein, to-

~ . . 
wit: "producing to the secretary of state <L legal certifi-
cate of his being slu ly elected." 

Authorities might be cited in support of this conclu­
sion, but I presume that this is not necessary at present. 
If Mr. Blandin be ineligible to office, a commission will 
not interfere with the adjudication of the question, should 
application be made to the proper tribunal, while a re­
fusal to issue it might be attended with unpleasant com­
plications. 

I have the honor to be, with sentiments of high con­
sideration, 

I Your obedient servant, 
D. H. HOLLINGSvVORTH, 

Attorney General. 
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COUNTY AUDITOR; NOT ENTITLED TO COM­
PENSATION FOR PREPARING COMMISSION­
ERS' REPORT. 

Attorney General's Office, 
Columbus, Ohio, October 24, r883. 

John M. Broderick, Esq., Prosau.ting Attome)', Nlarys­
ville, Ohio: 
DEAR SIR :-Some of the· questions presented by you 

in your favor of 22cl inst. are very troublesome. Section 
1078, R. S., makes it unlawful for the county auditor to re­
ceive any compensation for his services except such as is 
expressly authorized by law. His ordinary fees are pro­
vided for under Sec. 1069 et seq., and unless extra com­
pensation for the services you mention is expressly au­
thorized by &ome special provision of law, it cannot be 
allowed. · 

The county auditor is by law made the secretary of 
the board of commissioners- Sec. ro2I. I am, the1'efore, 
of the opinion that he cannot be allowed extra compensa­
tion for assisting the board in preparing its report under 
Sec. 917. I learn also from a number of opinions on file 
in this ofnce that my predecessor, Ex-Attorney General 
Nash, took the same view of the subject. 

I also fail to find any statute authorizing extra com­
pensation for the increased labor ·of the auditor, inci­
dental to the building of a new courthouse, and it ap­
pears to me that it cannot be allowed. Sec. 1365 is not, 
in my judgment, applicable to temporary allowances for 
extra work. 

I am also of the opinion that the list of assessmen~s 
made under Sec. 4480 is not necessarily included in the 
record to be macie under Sec. 4SSJ4, and if this be correct, 
the auditor is not entitled to pay therefor under Sec. 
4506. 
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I 

I am aware that the law often works hardship itt 
certain count ies, and would be very glad to be able to 
advise somewhat differently, but it seems to me that the 
foregoing conclusions are consistent with the law as it 
exists, although I freely admit that the subject is not 
without doubt. 

Second-The act oF April II, r883, amending section 
850, 0. L., Indexing Records, Vol. 8o-113, appears to be 
au anomaly in legislation. It clearly contemplates that 
the county auditor shall be paid for making an index of 
past records, but the rule by which this extra compensa­
t ion is to he fixed is certair11ly ambiguous. He shall re­
ceive "such compensation as is provided for like services 
in other cases," says lhe act, but the difficulty is, that in 
other cMes for like services he is paid by salary. The 
recorder receives fees for certain indexing; also the clerk 
of courls, and perhaps other officers. In the absence of 
further and more specific legislation, I see no way out of 
the difficulty but for the county commissioners, in the 
exercise of a discretion, to take inlo account the extra 
fees allowed the auditor in ditch and turnpike cases, to­
gether with his regular salary, and also the fees allowed 
to the recorder, clerk and other officials for like services, 
and from these determine as nearly as they can the rea­
sonable value of the service. This amount, I believe, they 
would be justified in paying. 

Remembering that Lhc attorney general is as liable 
to reach a wrong conclusion as any other attorney, T have 
the honor to be, 

Yours truly, 
D. II. HOLLTNGS\IVORTII, 

Attorney General. 
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Scott Larw; "Pla-ce" Under-"Couut)' Medical Soc-iety." 

SCOTT LAW; ''PLACE" UNDER. 

Attorney General's Office, 
Columbus, Ohio, October 26, 1883. 

R. R. Free·man, Esq., Prosectiting Attorney, Ch-illicothe, 
Ohio: 
DEAR Sm :-In answer to your favor of this date, I 

would say that, in my judgment, the owner or lessee of 
a buildi!lg, one floor of which is used as a ball room, 
may establish a counter in such room for the sale of 
liquors, and supply the same by means of a dumb waiter 
connected with a saloon in the room below, the whole 
being under a single management, without being liable 
for more than one assessment under the Scott law. 

Yours t ruly, 
D. H. HOLLlNGSvVORTH, 

Attorney General. 

"COUNTY MEDICAL SOCIETY." 

Attorney General's Office, 
Columbus, Ohio, November 14, 1883. 

Dr. E. G. Alcorn, Coro11er, Gallipol-is, Ohio: 
DEAn Sm:-Your favor of 6th inst. came duly to 

hand. 
Absence from the city has prevented an earlier re­

ply. I now have the honor to state that in my opinion 
the words "county medical society," as used in revised 
section 3763, Revised Statutes, 0 . L., Vol. 78, 33, means 
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Constittttional Amendments; Publ~cation of. 

any such society, organized in good faith, whether it be 
auxiliary to a State association or not. 

Very respectfully, 
D . II. HOLLT~GS'vVORTIJ, 

Attorney Genera l. 

CONSTITUTIONAL AMEND!vl ENTS; PUBLICA­
TION OF. 

Attorney General's Office, 
Columbus, Ohio, 1\ovember 14, 11883 . 

. Anson ]1Vicl~ham, Esq., Prosccutcing Attonte)', B ttcyrus, 
Ohio: 
DEAR SIR:-Your favor of 12th inst. is received. 
Relalive . to yot1r first inquiry I would say that I am 

of the opin ion that Sec. 4 of the act of April 5, !883, rela­
tive to the publication of the proposed constitutional 
amendments, imposes upon the secretary of state the 
duty of determining in advance the question as to 
whether any particular newspaper comes within the re­
quirements of the act. 

Having exercised his right in this matter, in the in­
stance you mention, I do not think it proper for the com­
missioners to undertake to review his action. Tt seems 
to me tl1eir duty under Sec. 5 of the act is merely minis­
terial. 

I n reply to your second inqui ry J would say that in 
my judgment the coun ty commissioners are the judges 
of whal bridges arc "necessary" under sections 86o and 
4938. R. s. 

Of course, this discretion mnst be exercised in a rea­
sonab le manner, and not be ab used. 

In the particular case you mention, however, I am 
not sufficiently informed of the facts to give an opinion, 



D. H . nor.LtNG$WOR'I'H-I883 1884. 157 

Sco/t Lmv; Dealer Cannot Recover ·if he Relires·Dm·ing 
Year. 

even _if it would be proper for me to do so, as to whether 
the commissioners are abusing their discretion or not. 

V cry respectfully, 
D. H. HOLLINGSvVORTII, 

Attorney General. 

SCOTT LA\iV; DEALER CANNOT RECOVER IP 
HE RETl RES DURING YEAR. 

Attorney General's Office, 
Columbus, Ohio, November 14, 1883. 

C. B . Jtf/i/ltcrs, Esq., Prosccnting Attomey, Sa1tdusl~)', Ohio: 
D~AH ·Sm :--Absence [ro m the city has prevented an 

earlier rcp'ly to your favor of the sth inst. 
1 am of the opinion that the county commissioners 

have no power to refund any portion of the $200 tax paid 
by a dealer in intoxicating liquors, because of the retire­
ment of such dealer from business during the year, either 
voluntarily or by reason of death. 

r know this often works a seeming injustice, but as 
the law stands, I do not see how this can be avoided . 

Under Sec. 28o4, the annual county board of equal­
ization has power to increase or reduce the valuation of 
real estate only in cases of "gross inequality," except as 
to new structures brought on the tax list s ince the last 
equalization by the decennial State board. The second 
question wh ich you ask, therefore, is rather o ne of fact 
than of law; it is for the members of the board, after no­
tice and investigation, to say w hether such gross inequal­
ity exists in any particula r case. 

U nder the rule laid down in the 29th Ohio St. Rc-
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Scott Law; Prohibitor-y Ordi11ance. 
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port, 6o8, it seems to me the county board shou ld be very 
careful in extending its power in this direction . 

Yours very truly, 
D. Jl. HOLLINGSWORTH, 

Attorney General. 

SCOTT LA\V; PROHIDITORY ORDINANCE. 

Attorn ey General's Office, 
Columbus, Ohio, November rs, 1883. 

Robt. M . /lpplegatc, Cou11cilman, Baverl3•, Ohio: 
D"GAL{ SIR:-Your favor of 10th inst., enclosing copy 

of a proposed ordinance under the Scott law, is received. 
If I understand the proposition of the counci l, from 

your letter, it is to prohibit "ale, beer and porter houses, 
and p laces of habi tt1al resort for t ippling- and in temper­
ance." 

This is the extCJ}t of th e power conferred on the 
council by the act. The law makes no mention of specific 
acts of sale. It is intended only to regulate or prohibit 
certain houses. 'vVhy not, then, in framing an ordinance, 
use the language of the act itself, without encumbering it 
with doubtful provisions? 

An ordinance simply making it illegal to keep an 
"ale, beer or porter house, o r place of habitual resort for 
tippling and intemperance," would cover everyth ing au­
thorized to be prohibi ted by the act. 

It is doubtful if the council has power lo prohibit a 
specific and sing le sale of any kind of liquor, '·except for 
medical purposes," as mentioned in your proposed ordi­
nance. 

I only make these suggestio ns in a f ri endly way. 
The attorney general is not permitted to give legal opin­
ions to municipal officers, and w hen he does so, his opin-
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ions are not entitled to any other consideration than the 
opinions of other attorneys. 

Very truly yours, 
D. H. HOLLINGSWORTH, 

Attorney General. 

ELECTION DAY; SALES OF LIQUOR ON. 

Attorney General's Office, 
Columbus, Ohio, November rs, r883. 

Geo. Straye,r, Esq., Prosecuting Attonte)l, B1·yan, Ohio: 
DEAR su~:-Yom favor of I4th inst., is received. 
I am of the opinion that under Sec. 6948, R. S., the 

keeper of a grocery store and restaurant, in connection 
with a bar where spirituous, vinous and malt liquors are 
sold, cani1ot be convicted of a violation of that section, if 
in fact hc· ·~~either disposes of such liquors nor keeps open 
the bar or place where they are usually sold, although the' 
other parts of his room may be kept open on election for 
sale of provisions, etc. 

Such n_1ay not be the literal reading of the section, 
but it certajnly accords with the spirit of the law. 

Yours, etc., 
:0. H. HOLLINGSWORTH, 

Attorney General. 
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Ditches (Connty); Da;mages Caused by the Location of­
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DITCHES (COUNTY); DAMAGES CAUSED BY 
THE LOCATION OF. 

Attorney General's Office, 
Columbus, Ohio, November 15, 1883. 

J. P. W ·instead, Esq., P1·osecut·ing Attorne31, Ci1·cleville, 
Ohio: 
DE,\R Sm :-I have the honor to say that, in my opin­

ion, Sec. 4479, R. S., as amended, 0. L., Vol 78-zo8, 
makes a distinction between the compensation and dam­
ages caused by the location of a county ditch, and the 
costs and expenses of the construction thereof, but im~ 
pliedly, at least, requires the whole to be placed on the 

~duplicate of the lots and lands, etc., assessed for the im­
provement, under Sec. 4455, "according to benefits." I 
.am more convinced that this is the proper construction 
to be given the statute froni. the fact that I find no other 
provision for the payment of such compensation and 
<:lamages. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney GeneraL 

FLOUR; DUTY OF MILLERS AND MILL 
0\N'NERS. 

Attorney General's Office, 
Columbus, Ohio, November 15, 1883. 

Mr. John 0. McGowan, Youngstown, Ohio: 
DEAR Sm :-The only provision of law that I know 

of relative to branding sacks of Aour, is contained in Sec. 
4282. 
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It provides that ''each miller or mill owner, shall 
brand or cause to be branded, on the head of each barrel 
or side of each sack, the quality of flour contained there­
in, and f·hc initial letter of his Christian name and his sur­
name in full; or if the mill is owned by more than one 
person, then the name of such person or company; and if 
any miller, mill owner or company neglects to so 
brand the same, or pack and expose for sale Hour or meal 
in a.ny sack aforesaid, of less quantity or poorer quality 
than branded thereon, he shall forfeit and pay for each 
offense the sum of ten dollars for the use of the county. 

There are certain modifications of the requirements 
of this section, but not such as to affect an answer to 
your question. I am of the opi11ion, therefore, where a 
miller sells flour by lhe sack, that he should brand there­
on the exact number of pounds, "vhether the same be 48 

or 49 pounds, or any other number. 
Very respectfully, 

..... D. H . HOLLINGSWORTH, 
Attorney General. 

COMMISSIONERS OF DEEDS FOR OIIIO; CER­
TIFICATE OF. 

Attorney General's Office, 
Columbus, Ohio, Novemb.cr 21, 1883. 

D. E. Davis, Commissioner of Deeds, Pittsbwrg, Pa.: 
D EAR Sm:-Your favor o£ rsth inst. to the private sec­

retary of the governor, has been referred to this office 
for attention. 

The usual form of acknowledgment used by notaries 
and justices in certifying. the execution of deeds in Ohio, 
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is sufficient for a commissioner of deeds. The tille of his 
office is the only difference. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 

CHILDREN'S HOMES. 

Attorney General's Office, 
Columbus, Ohio, November •rs, 1883. 

C. R. Truesdale, Esq., Prosewtit~g Attomey, You"gstowt~, 
Ohio: 
DEAR SIR :- Necessary absence from the city has 

prevented a more prompt reply to your favor of the 7th 
in st. 

I now beg to say, that in my judgment, the cost of 
maintaining in<ligent children in homes of adjoining 
counties under act of April 9th last, 0 . L., Vol. 80-103, 
should be paid in the same ma1111Cr and out of the same 
.fund that other infirmary expenses are paid, to-wit, the 
poor fund of the county. The proper incidental expenses, 
if any, and the per diem of the infirmary <lirectors while 
engaged in negotiating contracts and placing the children 
in such homes~ should be paid the same as for transacting 
other business of the board. · 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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INSURANCE; FEES OF MUTUAL PROTECTIVE 
FIRE COMPANIES. 

Attorney General's Office, 
Cohunbus, Ohio, November 15, r883. 

H 01~. Clra.s. H . Moore, Superintendent of i11Sitrat£ce: 

DEAR SIR :-By your favor of the 6th inst. you ask 
my opinion as .to whether mutual protective fire associa­
tions, organized under Sec. 3686, R. S., are liable to pay 
the fees provided for in Sec. 282. That section relates to 
insurance companies proper, and I do not think the Gen· 
eral Assembly intended it to apply lo associations of per­
sons for tl1e mutual protection of each oU1er against fire. 
I am, therefore, of the opinion that the insurance depart­
ment should not require the payment of fees by these 
associations,. at least without more specific legislation on 
the subjec·~: .. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 

MAYOR CANNOT VOTE ON AN ORDINANCE IN 
CASE OF TIE. 

Attorney General's Office, 
Columbus, Ohio, November 21, 1883. 

l-Ion. S. He~teh, Mayor, Shiloh, Ohio: 
Dt·:AR SIR:-Your favor of 15th inst. is received. 
Section J672, R. S., provides that the legislative au­

thority of villages shall be vested in a council consisting 
of six members, or two from each ward, when divided into 
wards. Sec. 1693, R. S., as amended, 0. L., Vol. 77-34~ 
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provides, except in a single case there mentioned, that 
ordinances shall require f(;:n· their adoption, the concur­
rence of a majority of all the members elected. I am of 
the opinion, therefore, that the ordinance you refer to 
was not legally adopted. In a council composed of six 
members, it requires the concurrence of at least four to 
adopt a proposed ordinance, the mayor having no power 
to give a casting vote in case of a tie. 

· Yours truly, 
D. H . HOLLINGSWORTH, 

Attorney General. 

CAMPBELL'S SYSTElVI OF INDEXING SUFFI­
CIENT UNDER SECTION 5330. 

Attorney General's Office, 
Columbus, Ohio, ·November zr, r883. 

John Meho?'g, Esq., Prosec·uting Attorney, Ravemta, Ohio : 
DEAR Sm :-Your favor would have received an 

earlier reply except for an unavoidable absence from the 
city:. 

I arn of the ·opinion t hat "Campbell's" system of in­
dexing, kept complete as you state, of all suits, etc., in 
the clerk's of-fice, is a substant ial and therefore a s\Iffi­
cient compliance with Sec. 5339, R. S. 

Asking your pardon for delay, I am, 
Very respectfully, 

D. H. HOLLINGS\tVORTH, 
Attorney General. 
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WOJU<I-IOUSE~ ~JAHS IJ A L AMENABLE TO OR­
Dl NANCES. 

Attorney General's Office, 
Columbus, Ohio, ~ovember zr. 1883. 

lion. C. A. Suxdcr, Solicitor, J.cc/ouia,, Ohio: 
DE.\R Sm :-Necessary absence from the city has pre­

vented an earlier reply to yo ur favo r of 16th inst. 
Sec. 2099, R S., f 11 lly answers your firs t: iJt(jtt lry. 

No disti11ct ion seems to be made between violations of 
the State law, and of muniripal o rd inances, in respect to 
committing offenders to the workhouses. 

Your second question is really answered. The mar­
shal of an incorporated \' illagc is amenable to the ordi­
nances thereof. He can no more violate an ordinance 
without being liable to punishment than an ordinary citi­
zen. The mayor may issue a warran t against h im in the 
same nutnn.cr as against an o rdinary offender. This war­
ra nt should, 'Of course, he pul in th e hands of so me other 
person to be served, either a person s pecially dep utized 
for that purpose. a depnt) appointed by the counci l under 
1847, R. S., or 'some other officer authorized to serve the 
same. 

Very rcspect£ully. 
D. II. HOLLINGSW ORTH, 

Attorney General. 
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Prosecuting Attorney,· Not Entitled to Ten Per Cent. on 
Costs Paid by State-Board of Pnbl-~c Wo1'ks. 

PROSECUTING ATTORNEY; NOT ENTITLED TO 
TEN PER CENT. ON COSTS PAID BY STATE. 

Attorney General's Office, 
Columbus, Ohio, November 28, 1883. 

1 ohn B. Di-iggs, Esq., Prosewti11g Attorney, Woodsfield, 
. Ohio: 

DEAR su~ :-Your favor of 27th inst. is received. In 
reply I would say that my predecessor, Ex-Attorney Gen· 
era! Nasl1, gave several opinions to the effect that prose­
cuting attorneys ,are not entitled to ten per cent. on the 
costs collected from the State, in cases of felony, and in 
this opinion I concur. 

Your obedient servant, 
D. H. HOLLINGSWORTH, 

Attorney General. 

BOARD OF .PUBLIC WORKS. 

Attorney General's Office, 
Columbus, Ohio, November 28, 1883. 

To the Honorable, the Board of Public Works of State of 
Ohio, Columbus, Ohio: 
GENTLEli!EN :-I have the honor to acknowledge t.he 

receipt of your favor of 27th inst. in which you are 
pleased to ask my opinion as to your power to transfer 
the Vlalhonding Canal to the Mt. Vernon, Coshocton and' 
vVheeling RaiHvay Company, under a resolution of the 
board adopted September 12, ·1882. 

The act of U1e General Assembly of Ohio, passed 
April 13, 1868 (0. L., Vol. 65-68), as amended April 27, 
1872 (0. L., Vol. 69, 175), in express terms confers this 
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power on the board, and leaves the amount of considera­
tion discretionary with it. The consideration named in the 
resolution is, in my judgment, sufficient in law, but as to 
its adequacy in fact, I express no opinion, that being the sole 
and exclusive province of the board to detennine. 

The form of the proposed bond of Gosham A. Janes 
and others, which you enclose, I also regard as sufficient 
in law, supposing, of course, all blanks to be properly 
filled and the signatures attached. In this connection I 
may be excused for calling attention to U1.e fact that the 
resolution only requires that the .amount of the bond 
shall not exceed $50,000, whereas, I doubt not the inten­
tion of the board was to have it not less than that amount. 

This can easily pe fixed by havihg the proper amount 
inserted in the bond before its execution. The responsi­
bility for making the proposed transfer rests with the 
board, but I have no hesitancy in expressing the opinion 
that its proposed action is strictly within the powers 
conferred u·pon it by the General Assembly. 

Very respectfully, 
D. H. HOLLJNGSvVORTH, 

Attorney General. 

BOARD OF PUBLIC WORKS; LEASE TO RILEY 
AND LeBLAND. 

Attorney General's Office, 
Columbus, Ohio, November 28, r883. 

To the Ho1lorable the Board of Public Works of Ohio, 
Col1tmbus. Ohio: 
GENTLEMEN :-Your favor of 26th inst., enclosing lease 

made June 7, 1853, by Alex P. Miller, acting commis­
sioner public works, to Riley and LeBiand, for certain 
real estate and water privileges, is received. I am asked 
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Cou:nty Commissioners,· Report of. 

to give an opinion as to the -legal obligation which would 
follow the termination of such lease by· the action of 
your body. After a carqful examination of the terms of 
the lease, I am of the Qpinion that, unless the parties can 
otherwise mutually agree, such termination would result 
in a liability on the part of the board, to first pay or 
tender to the present owner of said lease, the .value of 
all lasting improvements made by such owner or said 
lessees, and now remaining on the leased premises, to be 
determined by three disinterested persons to be chosen 
for that purpose, one by each party to the lease-at pres­
ent the board of public works and the owner of the 
lease-and the third to be selected by these. 

Very respectfu l1y, 
D. H. HOLLINGSWORTH, 

Attorney Gcnet'al. 

COUNTY COMMISSIONERS; REPORT OF. 

Attorney General's Office, 
Columbus, Ohio, November 28, r883. 

E . Kiesewetter, Esq., Attditor, Etc., Col-u1nbu.s, Ohio: • 
· DEAR Sm :-Your favor of the 26th is received. Un­

der section 917, R. S., the commissioners of a county are 
required to 111ake a detailed report in writing, to the 
Court of Common Pleas, of their "financial transactions" 
during the year next preceding the time of making the 
same, wh:ich report, together with the action of the ex­
aminers appointed to investigate it, 'must be published in 
the manner pointed out in the section. I agree with you 
that this statement should inclu'cle a complete transcript 
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The Fidelity and Cautwlt·y Insm·ance Company of New 
Yorl~. 

of all the f1nancial actions of the board, to-wit, receipts, 
settlements, balances, expeuditures, etc. 

Your obedient servant, 
D. H. liOLLif'ZGSWORTH, 

Attorney General. 

THE FIDELITY A~TD CASUALTY INSURANCE 
C01vfPANY OF NEVl YORK. 

Attorney General's Office, 
Columbus, Ohio, November 30, c883. 

I1 011. Cltas. ll .. Jll oore, Superi11tendeut of lnsura.nce, C ol111n­
bus, Ohio: 
DEAlt S:r.R :-I have th e honor to acknowledge the re­

ceipt of your favor of 16th inst., in which you are pleased 
to enclos~.: a copy of the charter of the "Fidel ity and 
Casualty T nsu ranee Company of New York City," a com­
plaint filed against the company in you1· office, the brie.b 
of the respective counsel, and the evidence submitted in 
support of an d opposed to s uch complaint, and a sten­
ographic report of the hearing thereof in your office. 

By these I learn that you are asked to recall or can­
cel the license heretofore granted, authori zing the com­
pany "to transact the app ropriate business of ins urance 
in this State, as per division 2, section 364r, R. S., in a1... · 
corclance with law." 

The guestions which you submit to th is office rela­
tive tl1ereto, are subs.tantially as follows : 

First-Has the superintendent of insurance in this 
Stale official authority, in such proceeding, to revoke the 
license issued to the F idelity and Casualty Company, if 
it be satisfactorily shown, that the agents of the company 
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The Fidelity muJ Casualty Inswrance Co·m.pq,ny of New 
Yorl~. 

have been and are now exercising franchises in this State, 
not authorized by the laws of Ohio? 

Second-Has such superintendent of insur<).nce au­
thority to revoke the license of the company, if it be 
shown that it is not, in fact, a company legally entitled 
to authority to do business .in the State? 

I answer the first question in the negative. The 
cause referred to in it, is not one of the causes for which 
the statutes authorize the superinten.dent to interfere by 
a revocation of .the company's license. If it be doing an 
illegal business, ·in connection with a proper and legiti­
mate one, the remedy for such infraction of the law, is to 
institute a legal prosecution in some court of compe­
tent jurisdiction, for the recovery of the penalties im­
posed by the statutes, and not by arbitrarily revoking its 
right to engage in' a legal business. 

The second question presents a different, and possi­
bly a more difficult proposition. It presuppos.es a mis­
take in originally admitting the company into the State. 
In other words, that the superintendent has no author­
ity to license the company to do business in the State, 
when he issued its certific<~te. It is not stated, nor is it 
important, whether this assumed mistake arose from a 
wrong construction of the law by the superintendent; or 
was the result of fraudulent practices on the part of the 

.company's agents. In either event, the result is the same, 
and the only question to determine, it seems to me, is : 
Can such a mistake be corrected? It is admitted that 
there is i1o specific statute on the subject. In my judg­
ment, however, this power must be held to exist in the 
very nHture of the duties imposed upon the superin-. 
tenclent. He is required to see to the ex.ecuHon and en­
forcement of all laws relating to insurance. One of these 
duties is to prevent unauthorized companies from doing 
business in the State, and to hold that a license once 
granted to· such company, cannot be annulled, if after-
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wards discovered to have been illegally issued, would be 
to place the insurance department at the mercy of suc­
cessful fraud. Certainly, the General Assembly did not 
intend this result, in the enactment of the insurance laws 
of the State. I am, therefore, of the opinion, that the su­
perintendent has ample power to J.·evoke the certificate 
of authority issued to the "Fidelity and Casualty" Com­
pany, to do business in the State, if in fact it has been 
made to appear that the company was not entitled to have 
such c<:rtificate origi~1ally granted. On this point the su­
perintendent is required to exercise his own judgment. 
It may not be improper, however, to volunteer the sug­
gestion, in reply to the very able argument of counsel for 
the company 'to the effect that the retaliatory feature of 
Sec. 283, R. S., is un~onstitutional and inopei·ative, that 
a case involving the same principle has recently been 
decided in. the Supreme Court of the State, adversely to 
the views of counsel. State of Ohio e:~- 1·el. The M1.ttual 
Reserve Fttnd Life Assodation vs. Chas. H. NI om·e, Sttper­
intendent of Ins·wra.nce-not yet reported. 

Having fully answered your inquiries, I have the 
honor to herewith return the enclosures , accompanying 
your letter. 

Ver-y respectfully, 
D . H. HOLLINGSvVORTH, 

Attorney General. 
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Gra1td huJ•,· Cannot Compel W-itness to Testify Agai·n.st 
Himself-Constitutional Amet~dmelfts; Vote 011, 

GRAND JCRY; CANNOT COMPEL \"fiTNESS TO 
TESTIFY AGA LNST HIMSELF. 

Attorney General's Office, 
Columbus, Ohio, November 30, 1883. 

S. R. Gotshall, Prosecuting Allomey, Mt. Vernon, Ohio: 
DeAR SIR:-Your favor of 29th in st. is received. 
A person cannot be colllpelled, in any criminal case, 

to be a witness against himself. Sec. 10, Art. r, State 
Constitution. 

No exception is made in cases pending for examina­
tion before a grand jury. A person charged with the 
commission of an offense may, however, a t his own re­
quest be examined as a witness, but not otherwise. Sec. 
7236, R. S. I am, therefore, clearly of the opinion thal a 

-charge to a grand jury by Lhe judge, instructing the fore­
··man to have any one subpcenaecl whom he chooses, would 
not j uslify a violation of these plain provisions of the 
law. 

Very respectfully, 
, D. H. HOLLINGSWORTH, 

Atton;ey General. 

CONSTJTUTION:\ L A-:\1 E~D~J E0:TS; VOTE ON. 

~\ttorncy General's Office, 
Columbus, Ohio, November 30, 1883. 

Rev. W. 11. Williams, New A.lhens, Ohio : 
Dr::)\R Sm :-Your favor of 27th in st. is received. 
T t is not the . pro vi nee of the attorney general to de­

cide such questions as the one you ask, and it would be 
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County Com·missioucr to Fill Vacaacy Commissioned by 
GfrtJCf1HJr. • 

improper fo r hi m to assu111e to do so. J have no hesi­
t ancy, however, · in giving it as my individual 'opinion 
that tickets having on them the words "p rohibition of in­
toxicating liquors, ye::>-no," should neither be returned 
for nor against the amendment. Of course, such tickets 
increase the aggregate number of votes cast at the elec­
tion, and as an amendment to the Constitution to be 
adopted, must receive an a ffi rmative majori ty of this num-~ 

ber, their effect ind irectly is the same as so many plain 
negative votes. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

COUNTY. COMMISSIONER T O F!LL VACANCY 
<.;Ol\DIISSl ONED BY GOVERNOR. 

Attorney General's Office, 
Columbus, Ohio, November 30, 1883. 

l as. F. CoJLl'y, Esq., Prosecuting Attom cy, New Le.1:ington, 
0.1~: 
DE•\R S:m :-You r telegram is received. 
The governbr is required to commission a person 

appointed to a vacancy in the o ffice of county commis­
sioner. See Sec. 83, R. S. 

Send certificate of appointment to secretary o£ state. 
Yours, etc., 

D. H. HOLLI NGSWORTH , 
Attorney General. 
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Prosewting Attomcy; Not Ent·itled to Fees for Services 
Under Section 1276-Rood Laws; Viola.tio1~ of; Acti<m 
For. 

PROSECUTING ATTORNEY ; KOT ENTITLED TO 
FEES FOR SERVICES UNDER 1276. 

Attorney General's Office, 
Columbus, Ohio, November 30, 1883. 

las. F. Conly, Prosecuting Attorney, New Lexington, Ohio: 
DEAR SIR:- Your favor of the 3d inst: is received. 
The duties required of a prosecuting attorney, under 

section r276, it seems to me, are a part' of the official bust­
ness of his office, for 'vhich he receives a salary. 

I am satisfied he is not entitled to make any other 
charge for work performed under that sect ion. The fact 
that he. is allowed compensation, other than his sala ry, 
for services required under Sec. 1274, by the express lan­
guage of the section, would seem to preclude any infer~ 
ence in favor of such allowance under Sec. t276. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 

ROAD LA \VS; V[OLATTON OF; ACTION FOR. 

Attorney General's Office, 
Columbus, Ohio, December 5, 1883. 

John M. B ro<le1·icll, Prosewt·iug / ltt01'M)', Ma·rysville, Ohio : 
D E.\R SIR :-Your favor of the 3d inst. is received. 
After such consideration as I have been able to g ive 

the s ubject, I am of the opinion that the action provided 
for in section 4904, R. S., as amended March 4, r88o, 0 . 
L., Vol. 77-37, is in the nature of a civil action, and a de-
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fendant is entitled to be sued where he resides, or may 
be legally served with summons, as in other cases. 

The action mentioned in Sec. 4905 is different. It 
seems to contemplate arrest and the usual incidents to 
a criminal prosecution. In my judgri1ent the one is no 
more a bar to the other than is a civil action for assault 
a.nd battery to recover damages, a bar to a criminal prose­
cution for the same offense . 

. Very respectfully, 
D. H. HOLLINGSWORTH, 

A~ torn ey · Gen ei·al. 

COUN'fY COMl\USSIONERS; REPORT OF. 

Attorney General's Office, 
Columbus, Ohio, Decembe.r 5, r883. 

Geo. M. McPecll, Esq., A1tditor, Marysville, Ohio: 
DEAR SIR :-As the prosecuting attorney is by law 

made the legal adviser of the county commissioners, and 
the attorney general is by law made his legal adviser, it 
is not proper for the latter officer to volunteer a legal 
opinion to the commissioners w·ithout being requested by 
the former. In view, however, of the urgency suggested 
in your letter, I would say that in my judgment the words 
"compact form," as used in Sec. 917, R. s:, relate to the 
manner Qf publishil).g the report, rather than the matter 
contained in it. It should be printed without tmneces­
sary display; otherwise, "in a compact form." The whole 
report should be printed. If it is desirable to abreviate 
for any reason, it should be done in the report itself. As 
to the manner of itemizing the report, I refer you to an 
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County Auditor,· Selects Pape1'S for Publication Under Sec­
tio1~ 832, Revised Statutes. · 

-----------------
opmton of my predecessor, Ex-Attorney General Nash, 
a copy of which I have the honor to enclose. 

Very respecthilly, 
·D. H. HOLLINGSVVORTH, 

Attorney General. 

COUNTY AUDITOR; SELECTS PAPERS FOR 
PUBLICATION UNDER SECTION 832 R. S. 

Attorney General's Office, 
Columbus, Ohio, December 13, 1883. 

! . Foster W ·illlin, Prosec·utittg Attorne)', New Philadelphia, 
Ohio : 
DEAR Sm :-I have the honor to acknowledge the re­

ceipt of your favor of 12th inst. in which you are pleased 
to submit to this office the following question: 

"Who' has the right, under Sec. 832 R. S., to 
, select the medium of publication ther~in provided 

for, the county commissioners, ol' the county au­
ditor?" 

In reply I would say that the question is not without 
difficulty. It never has been presented· to the Supreme 
Court, in any reported case. A number of the subordi­
nate courts of the State have, however, had it under con­
sideration in various forms, and have uniformly, so far 
as I have been able to ascertain, decided in favor of the 
right of the auditor to make the selections. The question 
is not, therefore, entirely new, and in so far as these de­
cisions are entitled to credit they should be resl?ected 
anc1 followed until the Supreme Court shall make an au­
thoritative cledsion to the contrary. 
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Com~ty Ditches; Duty of Artditor Under Section 4457, Re­
vised Statutes. 

I only add that after a somewhat hasty investigatiop 
of the subje.ct, I agree with the common pleas and dis­
trict judges, and advise that the commissioners, in the 
cases mentioned in your letter, recognize the right of the 
auditor in the premises by making payment for the pub­
li<;ations authorized by him. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

COUNTY DITCHES; DUTY OF AUDITOR UNDER 
SECTION 4457, REVISED STATUTES. 

Attorney General's Office, 
Columbus, Ohio, December 14, 1883. 

1 olul C. Clark, Esq., Prosewti1tg Attorney, Greenville, Ohio: 
DE,\R Sm :-In reply to your favor of 13th inst. I 

would say that, in my j uclgment, the county auditor is 
not required, under Sec. 4457, R . S. (Amended 0 . L., Vol. 
78, 204), to furnish to the petitioners copies of the notice 
in writing which he is therein required to deliver to them 
or one of them, to be served upon tht> land owners and 
other interested parties; he has nothing to do with the 
service of such notice, except in case of non-residents. It 
follows, if t his be so, that he cannot charge the county 
for furnishing such copies. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 
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lawfully asso'ciate themselves, except for certain enum­
erated purposes. Cremation is not one of these excep­
tions. I see no reason, therefore, why a corporation may 
not be legally organized for the purpose of constructing and 
operating: a suitable structure for the incineration of dead 
bodies. 

As to the propriety of such an organization, it would 
be improper for me to express an opinion. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 

SUPREME JUDGES; SALARY OF. 

.... Attorney General's Office, 
Columbus, Ohio, December 20, r883. 

Hon. John F. Oglevee, Auditor of State, Col;tmbus, Oh-io: 
DEAR Sm :-I have the honor to acknowledg·e the re­

ceipt of your favor of 19th inst., in which you inform me 
that Hon. Geo. Vv. Mcllvane, one of the judges of the 
Supreme Court or£ the State, claims that he is entitled to 
pay for his services at the rate of $4,000 per annum, since 
the adoption qf the recent amendment to the judicial ar­
ticle of the Constitution, and that he has requested you 
to draw your. official warrant on the State treasury, in 
accordanc·e therewith. You ask my opinion as to the 
legality of such claim. The question thus raised is not 
without difficulty, involving, as it does, a consideration 
of the title by which the judge holds his office. 

Section 14, article 4, of the Constitution, provides­
that the compensation of the judges of the Stf1te, shall not 
be increased or diminished during their term of office. 
Judge Mcllvane was elected a't the October ·election, 
r88o, to serve for five years commencing on :the rzth day 
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lawfully associate themselves, except for certain enum­
erated purposes . Cremation is not one of these excep­
tions. I see no reason, therefore, why a corporation ma:y 
not be legally organized for the purpose of constructing and 
operating a suitable structure for the incineration of dead 
bodies. 

As to the propriety of such an organization, it would 
be improper for me to express an opinion. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 

SUPREJ'v1E JUDGES; SALARY OF. 

Attorney General's Office, 
Columbus, Ohio, December 20, t883. 

Hon. John F. Oglevee, A11d-itor of State, Col:ttmbns, Ohio: 
DEAR SIR :-I have the honor to acknowledge the re­

ceipt of your favor of 19th inst., in which you inform me 
that Hon. Geo. vV. Mcilvane, one of the judges• of the 
Supreme Court o[ the State, claims that he is entitled to 
pay for his services at the rate of $4,000 per annum, since 
the adoption qf the recent amendment to the judicial ar­
ticle of the Constitution, and that he has requested you 
to draw your. official warrant on the State treasury, in. 
accordance therewith. You ask my opinion as to the 
legality of such claim. The question thus raised is not 
without difficulty, involving, as it does, a consideration 
of the title by which the judge holds his office. 

Section 14, article 4, of the Constitution, provides­
that the compensation of the judges of the St!lte, shall not 
be increased or diminished during their term of office. 
Judge lVJcilvane was elected al: the October ·election, 
x88o, to serve for five years commencing on the 12th day 
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of February, 188r. At that time the compensa.tion fixed 
by law was $3,000 per annum. It was not until April 15, 
1882, that the salary was increased to $4,000. Therefore, 
if the title of Judge Mcllvane to the office rests alone on 
the election of 188o, he is not entitled to more than the 
$3,000. But what are the facts? At the· time of his elec­
tion, the Constitution-sections I, 2 and 11 of article 4-
provicled for a Supreme Court, consisting of five judges, 
whose term of office was limifed to five years.· By ac­
tion of the electors of the State at the recent election, in 
adopting an amendment to the Constitution, all these 
sections, to use the language of the amendment, were "re­
pealed and annulled." 

Had this been the extent of the amendment, it is 
.obvious -that the court itself would have been abolished, 
both in name and in fact. But other sections were 
adopted at 'the same time, in lieu of those repealed. In­
.stead, however, of creating a new court in name, by the 
.amended sections, to take the place of the Supreme Cou~·t, 
as was done in case of the Circuit Court, which take~ 
the place of the District Court, abolished in the same 
manner, they provide for the organization of a Supreme 
Court, the judg-es of which "shall be elected by the elec­
tors of the State at large for such term, not less than 
five years, as the General Assembly may prescribe, and 
they shall he elected and their official term shall begin, at 
such time as may be fixed by law." To prevent any inter­
ruption in the administration of justice, by reason of nec­
essary delay incident to the organization of this court, it 
was further provided that "the judges of the Supreme 
Court in offtce when . this amendment takes affect, shall 
continue to hold their offices until their successors are 
elected and qualified." It was competent for the people, 
in the exercise of their sovereign right to alter and amend 
their constitution at pleasure, to have designated these 
judges by name, or they might have provided that any 
other five electors _of the State should constitute the Su-
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preme Court for the time being, but in either event the 
title and tennre of such judges would have been the same, 
to-wit, the action of. the people in so amending the Con­
stitution. 

It is not necessary in this investigation to inquire 
how, or when, or for what length of term, their succes­
sors shall be elected; it is sufficient to know that such 
successor to Judge Mcilyane has not yet been "elected 
and qualified." 

I am, therefore, of the opinion that Judge Mcllvane 
holds office by virtue of this latter title ; that his author­
ity to act as supreme judge rests upon the action of the 
people at the October election, •r883, and that conse­
quently he is legally entitled to claim the compensation 
then fixed by law, the same as the other members of the 
court. 

~· 0 

Respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

· MUNICIPAL CORPORATIONS; NEED NOT FUR­
NISI-I BAND ROOM·. . 

Attorney General's Office, 
Columbus, Oh io, December 20, 1883. · 

Sergeant !. H. iVI erlin, Covington, Ohio: 
DEAR Sm :-Your letter of I Ith inst. addressed to 

Adjutant General Smith has been referred to this office 
for attention. In reply thereto, I would say that I find 
nothing in Sec. 3085, R. S., to require municipal corpora­
tions and to·wnships to furnish places for the accommoda­
tion o.f bands of music. If there was anything in that 
section, or elsewhere in the law, requiring a militia com­
pany, troop, or battery to have a band, it might be a fair 



182 OPINIONS OF TFIE A'rl'ORNEY GENERAL 

hJ,Surance)· Cash Assets of 1\lbttttal Fire Companies. 

inference from the language used that a place was to be 
provided for their special accommodation. I fail to find 
any such statute, however, and for that reason am of the 
opinion that no responsibility exists to furnish the ac­
commodation you mention. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 

INSURANCE; CASH ASSETS OF MUTUAL FIRE 
COMPANIES. 

Attori1ey General's Office, 
Columbus; Ohio, December zo, 1883. 

I-l on. Chas. H. Moore) S·upe1·intcrtdent of Insurance : 
DEAR SIR :-After a: more careful investigation of the 

subject matter of my communication to you on July 5, 
last, I am satisfied that I was in error in ·advising that 
mutual fire insurance companies, organized in other 
states, without capital stock than the premium notes of 
members, are required to leave at least $Ioo,ooo cash as­
sets, invested, etc., before commencing to do business in 
this State. As the whole subject has recently been by 
me presented to the Supreme Court for an authoritative 
opinion, I deem it advisable to await such opinion before 
undertaking to review the subject. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Scott Lmfl ,· Prohibitory Or,dinances Under. 

SCOTT LAW; PROHIBITORY ORDINANCES 
UNDER. 

Attorney General"s Office, 
Columbus, Ohio, December 20, 1883. 

C. A. La~ ton, Esq., ProseC'Iding Atto?··ne)', TtV apalwneta, 
Ohio: 
DEAR Sm :-Briefly answering your favor of the 19th 

inst., I would say tliat I am of the opinion that a munic­
ipal corporation has no power, under the proviso con­
tained in Sec. 9 of the Scott Law, to authorize by ordi­
nance, the keeping open on Sunday of places where in­
toxicating liquors. are sold, whether the sale of such 
liquors be confined to beer and native wine or not. It is 
made an offense to allow such places to be or remain open 
on that day, and in my judgment this provision cannot 
be suspeticled under what seems to be an authority to 
regulate al~d control the sale of such liquors. The pro­
viso should be strictly construed. As to the extent and 
scope of this proviso there is much controversy. Grave 
doubts exist in the niinds of many lawyers as to the right 
of the Legislature to authorize municipal corporations 
to sustain the operation of any criminal law of the State, 
but as this does not arise in answer to yom inquiry, I 
refrain from giving any opinion on the subject. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

Attorney General. 
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Scott Liquor Lmu,· Nfanufacttwers of Wine-Children's 
Homes,· Support of by Public Ftmds. 

SCOTT LIQUOR LAW; MANUFACTURERS OF 
WINE. 

Attorney General's Office, 
Columbus, Ohio, December 26, 1883. 

A. H. Stillwell; Esq., P?'Osewtirtg Attorney, Coshocton, 
Ohio: 
DEAR Sm :-Your favor of 21st inst. is received. 
I fail to find any exception in the law in favor of a 

manufacturer of wine, whether he raises the grapes in 
Ohio, or not, so far as the payment of the Scott liquor 
tax is concerned. Sec. 6 of the act fully explains what he, 
or any other manufacturer may do without paying the 
tax . .. 

Neither do I know. of any distinction made in the 
U. S. statutes, between a clealel' in foreign or in domestic 
wines. See paragraph 4, section 3244, page 626, U. S. 
Statutes at Large, and authorities there cited. 

Yours truly, 
D. H. HOLLINGSWORTH, 

Att~rney General. 

CHiLDR~N'S HOMES; SUPPORT OF BY PUBLIC 
FUNDS. 

Attorney General's Office, 
Columbus, Ohio, December 26, r883. 

Mrs. F. H. Boalt, Norwalk, Ohio: 
DEAR MADAM :-Your favor of 21st inst. is received. 
I am not sure that I fully comprehend its import, if 

I do, · it is that J uclge \i\Tickham and the county commis­
sioners of Huron County have decided that the commis-
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sioners have no power "to permit unrestrained and tin­

limited s.pencling of public money," in supporting a pri­
vate children's home, without a vote of the people. I agree 
with them in this position. It is very doubtful if public 
'funds can be diverted to the support of any strictly pri­
·vate eleemosynary institution. There are· weighty rea­
sons, as you suggest, why the names of children should, 
if possible, be kept off the rolls of public charity, but I 
see no way to do this, and at the same time make use of 
the public funds for their maintenance and support. 

I regret that J am unable to look at the statutes dif­
ferently, as it would afford me much pleasure to be able. 
to point out a way by which you could obtain the neces­
sary funds for the support of such an institution as you 
are connected with. 

Very respectfully, 
D. H. HOLLINGSWORTH, 

"0 Attomey General. 

BANKING; PARTNERSHIP FIRMS DOING BANK­
ING BUSINESS. 

Attorney General's Office, 
Columbus, Ohio, December 28, 1883. 

·Ron. las. W. Newnwn, Sec-retary of State, Columbus, Ohio : 
DEAR Sm :- I acknowledge the receipt through your 

office, of a ietter from J. C. Elliott, Esq., of Greenville, 
Ohio, making complaint against the "(Jreenville Bank," 
and 'the "Versailles Exchange Bank," from which it ap­
pears that these have been assumed respectively by two 
partnership firms for the purpose of transacting partner­
ship business. I find nothing it:t the statute to prevent 
this, provided the business be in itself lawful. If, how­
ever, the members are, as suggested by Mr. Elliott, vio-
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lating the criminal statutes of the State relative to the 
business of banking, that fact should be presented to the 
grand jury of the county through the prosecuting attor­
ney. Neither the secretary of state nor the attorney gen­
eral have any duty t o perform in the matter. 

Of course, if the persons composing these firms act. 
as a corporation, or assume to exercise corporate fran­
chises, without being· incorporated, they may be pro­
ceeded against in quo wan·cmto under Sec. 676o of the Re­
vised Statutes, and in such event, I should be glad to aiel 
Mr. Elliott in the prosecution. It will be necessary, 
however, before instituting the proceeding, for the at­
torney general to be fully advisee! of the facts and the 
evidence 1.n support of them, and if Mr. Ell.iott ·will fur­
nish these, the proper information will be filed. As I 
retire from the office· on the 14th prox., I .suggest that it 
would be more satisfactory to my successor, who will neces­
sarily have charge of the proceedings, if lVIr. Elliott 
would postpone final action until he can be consulted. 

Yours, etc., 
D. H. HOLLINGSWORTH, 

Attorney General. 

CORONER; DUTY OF IN REGARD TO INQUESTS. 

Attorney General's Office, 
Columbus, Ohio, December 28, 1883. 

las. P. Seward, Esq., Prosewt·ing.Attorney, Mansfield, Ohio: 
DEAR Sm :-Your favor of 28th in st. is received. 
Section I22J, R. S., authorizes the coroner to hold 

an inquest when he receives information that "the body 
of a person vvhose death is s1tpposed to have been caused 
by violence has been found within his county," but I do 
not think this can be said of the dead body of a person 
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known to have been shot clown in the presence of wit­
nesses. Such a body is not "found" in contemplation of 
the statute. vV ebster defi'nes the ·word "find" as follows: 
"To meet with, or light upon accidentally; to gain the 
first sight or knowledge of, as of something new, or tm­
kno,¥ri, or unexpected." In the case of Muzzy vs. Ham­
ilton County, reported in Western Law Journal, Vol. 2, 

426, it was decided that ';a coroner has no power to hold 
an inquest ·except where the cause of death is unknown." In 
a hasty examination, I find no reported case in which the 
contrary doctrine is held. I am aware that it is a com­
mon practice in the State to hold inquests in cases such 
as you mention, and there are often weighty reasons for 
doing so, such as the detention of witnesses, etc., but the 
weight of authority, it seems to me, is against such prac­
tice, except where the' cause of death is unknown. 

Very respectfully, 
D. H. HOLLINGS'vVORTH, 

Attorney General. 

JUDGMENTS; CLERKS' FEES FOR INDEXING. 

Attorney General's Office, 
Columbus, Ohio, January 9, r883. 

1 ohn M. Cook, Esq., Prosecuting Attorne)', Ste1tbenville, 
Ohio: 
DEAR Sw :-Your favor of 8th inst. has been received. 

Original section 5339· R S.. pro-vides for keeping· an , 
index to the judgments, and included in this index, must 
be shown, among other things, "the number and ti!11e of · 
issue of the execution." Sec. 1260 provides tliat ti1e clerk for 
his services shall receive, "for indexing judgments, etc., 
fifteen cents," "for ii1dex to each execution, etc., eight 
<:ents." 




