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A·uditor of State; Chief Clerk. of, To Be Commissioned­
Pe1·ceutage D·ue to P.roseC11Ii11g Allor1LeJI 0 11 Fi·nes, 
Costs, Etc. 

AUDITOR OF STATE-CHIEF CLERK OF, TO BE 
COMMISSIONED. 

Columbus, Ohio, January 13, r88o. 

Ho11. Jolw F. Oglevee, A11difor of the State of Ohio: 
DEAR SrR :-My opinion is requested as to whether, 

under sections 83, and 169, of the Revised Statutes of 
Ohio, your chief clerk should be commissioned· by the 
governor. 

It is not clear to my mind that this is absolutely 
necessary, yet it can do no harm and may prev~nt vexa­
tious qttestions in the future. I therefore advise that a 
commission issue from the governor to your appointee. 

Respectfully submitted, 
GEO. K. NASH, 

1\ ltorncy General. 

PERCENTAGE DUE TO PROSECUTING ATTOR­
NEY ON FINES, COSTS; ETC. 

Columbus, Ohio, January 14, I88o. 

Il!f-r. A. c:atkius, Prosec1tt·ing Attorney .. Greew<:ille, Ohio: 
DE:\R Sm :- It. is my opinion that. ttnder section 

· 1298 of the.Revised ~tatutes, a prosecuting attorney is en­
titled to a percentage on moneys collected on fines, for­
feited recognizances , and c.osts .in criminal causes, in 
which he has some official duty to perform. and in' such 
causes alone. The statute does not impose any official 
duty on the prosecuting attorney in connection with 
criminal causes disposed of before justices of the peace. 
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Fnrnishi11g of Otliccs, Blauks and Stationery to Prosccl.~t·ing 

AttonzeJ•S. · 

I therefore conclude that he is not entitled to a percent­
age upon fines and costs collected by the:;e tnagistrates 
in cases disposed of by them. 

Truly yours, 
GEO. K. NASH, 

Attorney GeneraL · 

FURNISHING OF OFFICES, BLANKS AND STA­
TIONERY TO PROSECUTING ATTORNEYS. 

Columbus. Ohio. January 14. r88o. 

Jl-fr. Noah J. De<Jer, Prosccu.ti11g At torney, Portsmout.h., 
Ohio: 
DEAR S1R:-Your favor of the roth ' instant has been 

received. Section 859 of the Revised Statutes confers upon 
the county commissioners the authority and power to 
furnish offices for county officers, including prosecuting 
attorneys. It leaves with the co·mmissioners, however, 
a discretion so that they may determine when the office 
is needed and what its character shall he. 

I am not a·ware of any authority in county commis­
sioners to furnish stationery to the prosecuting attorney. 
I think tlte difficulty ca·n be entirely overcome in the mat­
ter of blank indictmen ts. 

Section · I 264 of the Revised Statutes. provides how 
blanks and stationery may be furnished to the clerk of 
court. Blank inciictments are as useful to the clerk as to 
the prosecuting attorney. 

The commissioners can certainly provide them for 
the 'clerk. If this be done, I think .that you will find that 
your clerk is kind enough to let you have such number 
as you may find necessary. Yours truly, 

GEO. K. NASH, 
Attorney General. 



6(5:3 ()PIN IONS OF THE .<\TTORN£Y C£!\ERAL 

Connfy Officers; Who Arc Entitled to the Advice of the At­
tomcy Gencral-Rcq11is.i!ion; What Ev·idcnce Rcc1uircd 
to issue J..V.arrant BJ Govcmor on. 

-------------------------
COUNTY OFFICERS-WHO ENTITLED TO TH!i 

ADVICE OF THE ATTORNEY GENERAL. 

Columbus, Ohio, J anuary 14, 188o. 

S . .r1. AtfliHson, Auditor, Woodsfield, Ohio: 
Dl':AR su~:-Your favo r of the lOth inst. has· been 

received. You wi l l see by section '1274, of the Revised 
Statutes that t he' prosecuting · attorney is made. the legal 
adviser of th e -county officers. 

Section 202 e.ntitles on ly prosecqt ing attorneys (of 
county officers) to t h e advice of the att~rney general. 

I t would not. be courtesy on 1~1y part towards the 
prosecuting attorney to give advice to a county officer. 
Ii the prosccu t i.nl; attorn'ey clesires my assistance in any· 
matter upon which be is called to advise county office1·s, 
I shal l render it w it h pleasure. · 

Respectfu lly yours, 
GEO. K. NASH, 

Attorney General. 

REQUISITION-WHAT EVIDENCE REQUIRED 
TO ISSUE WARRANT BY GOVERNOR ON. 

Co lum bus, Ohio, Jan uary 19, t88o. 

l-Ion. Chas. Foster. Governor oi Oh-io: 
DE.AR SIR :-In the matter of the two reqtt151t10ns 

made upon you by t h e governor of \i'/est Virgin ia, for 
th e extradition of L. E. Dav is, ch arged w ith murder, I 
have the h onor to. report that t h ere is no evidence shov-:­
mg: 

·First- T hat the prosecuting officer of the county, in 
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C O<:cn/Or 011. 

which the offenses are claimed to have been committed, 
appr.oves the application or that he believes that a prose­
cution ·would result in conviction: . . 

Second-'J:"hat the parties fled from the state of \Vest 
Virginia before a r rest cou ld be made,· and are iugitives 
from justice: 

Third-That the ends of justice require their rencli-
tion . 

Fourth-That no previous application has been 
made for. the rendition of either of the accused for any 

.offense arising otft of the same transactions. · 
Fifth-T hat the applications arc made for the pu r­

pose of punish ing cri me and not to enable any person to 
collect a private debt or for the purpose of s ubserving 

. any private end or personal interest. · 
In each application, such evidence should be ·fur­

ni shed, in ·ordei- to comply with section 95, of the Revised 
Statutes of Ohio, 1880, and the regu lations of the execu­
t ive department of the State thereunder. 

I therefore advise the withholding oi your warrants 
in these cases, tn1ti l such evidence is filed.with you. 

Rlespectiul ly submitted, . 
CEO. K. NASH, 

Attorney General. 

REQUISITION- WHAT EVIDENCE REQUIRED 
TO ISSUE W A:RRANT B.Y GOVERNOR ON. 

Office of the Attorney General, 
Columbus, Ohio, January 20, r88o. 

Tion. Chas. Foste1·, ' Govenror of 0/n:o: 
SIR :-In the matter of the cle111and upon yourself by 

the governor of Indiana for the extradition of one Frai1k 
Hurley, I have this report to hnke: 
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Corporation Can11ot Be Organized to Deal t"n Real Estate. 

The demand is accompani ed .by a duly attested copy 
· o f the complaint, made before a magistrate, against the 

said Frank Hurley, but it is not accompanied by affidavits 
to the facts consti tu ti ng the offense charged by persons 
havin g actual knowledge tllereoi, as is requ ired by sec­
tion 95, Revised S tatutes of Ohio, I88o. 

Respectfully submi tted, 
. CEO.' K. NASH, 

Attorney General. 

CORPORATION CANNOT BE ORGANIZED TO 
DEAL IN REAL ESTATE. 

Office of t he Attorney General, 
Columbus. O hio. January 20, r88o. 

l-!oll . Milton Barnes, s,·crt:tary of S tale: 
Sr. ~ :-The UJHkr!'iglll:d ct·rtifac<tte <>f incorporation, 

proposed to b~ filed by the "Colden t~ule Aid Society 
Company,'' has been recei ved, together with your request 
fo r my opinion as to whether a corpora tion can be or­
ganized under the l.aws of Ohio for the purposes pro­
posed to be accomplished by this association. 

The purposes to be ·accomplishec,.are not clearly set 
forth in the certificate.· I · am unable, however, · to see 
how the purposes therein stated can be secured unless· 
the proposed corporation becomes from time to time the 
bu yer and the scl!er of real estate. -

The gentlemen who a rc attempting to o rga niz l:! t hi s 
corporation are evidently sincere in their desire t•) a ::;cGr­
tain wh ether they can d~, ~., kg;tlly . fo r they ha vc ac­
COlll [Janied their applic:ation with a priu ted copy of their 
constitution and pJan of doing l~ta~inl'~~. O n page 3 u f 
this document th ey say "a ll property is bought by and 
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CerJiiicaJr: of Deposit Promisi·n·g to Pay Legal Tender Notes, . 
Taxable. · 

in the nall1e of the company and is resold on ly to loaH 

shareholders." 
T h is, it seems to m_e, is certainly dealing in real es­

tate, and under section 323S of tl1e Revised Statutes of 
Ohio, a corporation can tiot be organized for this purpose. 
B·uilcling associations can not carry on s uch a business 
as is proposed by these gentlemen. 

Ii this certificate of incorporation shou ld be fi led, or 
if a certificate, similar to the building associativn certi fi­
cate, sh ould be filed, the company duly organized there­
uncle•·, and business conducted a!; propost::d in the con­
stit tttion and p lall now bdor..: 111e, there cc.:rta iuly would 
b~: t ru nbk. 

Upon a proper applicatie>n, to t he proper court, it 
would appear that the company was dealing in real es­
tate ~ncl thereupon the company '"'otdd be ousted out c;~f 

its charter rights and privileges. 
Respectfully submitted, 

GEO. K: NASH, 
Attorney General. 

CERTIFICATE OF DEPOSIT PROMlSING TO PAY 
LEGAL T ENDER NOTES, TAX ABLE. 

Office ·of the Attorney General, 
Columbus, Ohio,.January zr, r88o. 

SlR :-Your fa,;or of the 2oth inst., has been received. 
The following sta tement of facts and question· are sub­
mit ted : 

The facts-Mr. F. of this county deposited in a bank 
in Missouri the su111 of $4,000 in greenbacks, for which 
he produces a certificate, n a n~ing the deposit as "green­
backs". ur " legal tenders." 
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Cc·rt-ificat.e ol Depos-it P1·om·ising to Pa.y Legal Teuder Notes, 
Taxa.bfe. 

T il e banker agrees to hand to Mr. F . the amount of 
g reenbacks, when demanded, and fu r ther agrees to and 
does pa·y interest on the deposit to M r. F.-l\lh. F . has no 
agreement with his banker, that he-F.-should receiv.e 
the identical greenbacks, deposited by him. 

The a uditor has placed the amount on the duplicate 
here, as money o r c.r.eclits, and seeks to compel paymen t 
of tax. 

Que·st·ion-ls the above amount properly taxable under 
the laws of Ohio? 

W hen Mr. F . deposited his greenbacks or treasury 
·notes \\:ith the bank in Tvi issouri, he parted wit h that spe­
cific property, and took in its stead anoth er species of 
property- to-wit, a certificate wh ich entitled h im on de­
mand to receive a like amount of treas11 ry notes wi th 
in t~::n:::;t· . T his cerlifi..:atl::, it ~et~ms to me, s hould be re­
t urn~::d for ta:'\ation . 

] f T should giv~:: you my note. in wlticlt l promise to 
pay you orie h undn~cl dollars-$100-in treasury notes, 
in one yc.:ar from date. or. 0 11 demand. it appear:-; to 111e 

that that, like other notes wou ld be s ubject .to taxation. 
l am unab le to see "vhy the note should be subject to 
taxation and the cer t ificate of Mr. F. relieved from it. At 
any rate, it seems to me that yotlr auditor is clearly justi ­
fied in placing the amount of Mr. F.'s certificate upon the 
tax duplicate, a nd if it shou ld cha nce to be an error, the 
courts, upon proper application, would restrain the treas- · 
urer from collecting the tax. 1\tJr. Oglevee, the auditor 
of state, co ncurs in the opinion that I have herein ex­
pressed. 

Yours t ruly , 
GEO. K. NASH, 

Attorney GeneraL 

To Carlos !VL Stone, Prosecuting Atton1e);, Cleve­
lan d, O hio. 
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Count)• Rccorde1·~Control Over Records of His Office. 

COUNTY RECORDER-CONTROL OVER REG 
ORDS OF HIS OFFICE. 

Office of. the Attorney General, 
Columbus, Ohio, January 22, 188o. 

S11c-l have the honor to acknowledge the receipt 
of three questions submitted by you in regard to the 
powers and duties of county recoders, touching instru­
ments of writing on file, and recorded in their offices. 

'fhe first question is as follows: 

·'Can a county recorder rightfully refuse per­
mission to examine an instrument on file for record 
in his office, or the record thereof pnless the par­
ticular instru111CIIt or matter of record is desig­
nated?" 

.To this question I answer no. If such power does 
rest in the county recorder, and is exercised, it would de­
feat the purpose for which the statutes of Ohio require 
that deeds, mortgages, and like instruments, shall be 
recorded. lt would in many cases prevent citizens, or 
their agents, from obtaining the. claim of title by which 
they hold their property, and would in divers others ways 
needlessly embarrass ad hinder the public. 

The second question is as follows: 

"Can such officer rightfully refuse an exam­
ination of an instrument on file for record or the 
record thereof, if he is morally certain that such 
examination is for the purposes of abstracting in­
formation therefrom, to be put to a use damaging 
to the parties to such instrument, and J.'lrejudicial 
to the public welfare?" 

I am unable to see how a county recorder is to be­
come "morally certain" of the purposes for which any 
citizen wishes to examine a matter of public record. 

The law certainly does not make of him a court, to 
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. County Recorder-Control Over Records of His Office. 

examine into, and to determine the purposes and motives 
of citizens, >vho wish to examine matters of record in 
his custody, with power to comply with or reject their 
applications. N eith.er can it be supposed that the law 
wou ld r~qu ire instruments to be made a par t of public 
records,.if they could be used to the datHage of the part­
ies thereto, or t he injury of the public welfare. To this 
question I also .answer no. 

The third question is as follows: 

. "Is the daily or weekly publication, in a paper 
of promiscuous circulation, of mortgages filed for 
record, naming the parties thereto, and all the ma­
terial facts thereof, contrary to public policy and 
illegal ?" 

As to whether or not such publication is contrary 
to public policy, is a question about which there is un­
doubtedly a divers ity of opinion . Those people who are 
so uuforunat <.:: as to be co mpdlcd to give mot·tg-ages, 
would probab ly think that such publication is against 
public policy. Upon the other hand. th<:>:;c who have an 
interest in knowing the fi nancial sta nding and abi li ty of 
their neighbors, an d business men, would contend that it 
is not against public policy. Upon this q uestion my 
opinion wou ld be worth no more than that of any other 
individual. 

· As to whether it is illegal; I know of no statute law 
that pt:ohibjts s uch publication, and I do not believe that 
a lihel suit cou ld be successfully prosecuted on account 
of such pub lication. In conclusion, I will say that the 
records in til e recorder's office are public records, and 
private individuais, in purchasing real estate, are .bound 
to take notice of ins truments on file and reco rded therein. 
T h erefore th e public should be given the fu llest and 
freest access to the'111, consistent with their proper preser-
vation and saiety. Respectful ly yours, 

. GEO. K. NASH, Attorney General. 
To \i'lm. i. Clark.e, P rosecuting Attorney, F ranklin 

County, Ohio. 
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. Attorney G'cncral-Duty of ·i1i Cases ·in Com.1n.on Pleas 
Courts. 

ATTORNEY GENERAL-DUTY OF IN CASES IN 
CO!VIMON PLEAS COURT. 

O ffice of the Attorney Genera l, 
Columbus, Oh io, Jan.ua t")'"22, 188o. 

DE:\R S1R :-By th<; courtesy of Hon. N. M. Howard, 
your letter of Januar): 19th, with enclosnres, has been 
handed to me, and th ey h ave been thoroughly examined. 
T he matter perplexes me not a little: 

I clesi re to perform whatever duty is in cu ltl bcn t upon 
l11l', _vet [ rl•.l tl<)t wi:;lt lO :H'Cill t<) be.:: llfficioo:;, Or :>t~·p out­
:;idl: aud cl11 thing-:; not reqoin·d <)( tile. It occurs to me 
that :'l'l'l i<.t ll •127.3 <)i l{l:v i:;ed St<ttutes makes it the duty 
of the pro:-;ccuting attoritey of your county to prosecute 
the case, to which you refer on behalf of the State, as 
well as a ll o ther complain ts, suits and cont rovers ies, in 
which the State is a party, within ·your county. 

If [ should attempt no"; to interkre in this case, 
would it not be a refl<;ction upon your prosecuting attor­
ney ? \Vould I not, by my act, say that I do not believe 
that he will p<::riornt his S\yorn duty? This, I do not fee l 
like :;aying, c ith (:r h~' i111 plication or otherwi:;c, ior so 
far a:-; l k1tow. h~: will be fc;_ti·lc:>s in the di scharge of duty. 

A;,;ain: J do n(lt cc•ncei,,e tha t under section 202, I 
have any duty to perform in this case, or that I am ever 
calll'd upon to examine it. If I should be required by 
the governor or the General Assembly to appear in this 
case, then it would become my duty to take hold of the 
matter ; but until requirement is made, I have no more 
concern with it than any other attorney in th is State. 

In regard to that part of section 202 .• relating to the 
employment of local counsel by and' with the consent of 
the governor and auditor, my con~truclion is that it has 
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!nsa111t As·ylttttts-Clotlling of ht-matcs Must Be Paid foT By 
County. 

reference only to such cases as those in ·which the at­
torney general has some duty to perform: If this be so, 
I have no authority for retaining counsel in this case. 

Yours truly, 
GEO. K. NASH, 

Attorney General. 

To M. N. Odell, Toledo, Ohio. 

INSANE ASYLUiVIS-CLOTHING · OF INlVIATES 
?viUST BE PAID FOR BY COUNTY. 

Office of the Attorney General, 
Columbus, Ohio, January 23, 188o. 

Dlc:\1{ SIR :-Jn my opinion ,;ections 6:F ami 632. o f 
the Hevised Statntt-s t)i O h io intcnd to provi(k that the 
clothing:, furnished to inmates of th c benevolent in stitu­
tions of the State, during the time they are such inmates, 
shou ld be paid for by the county from which they came. 

My t'nind is led to this conclu sion frqm the fact that 
it is the duty of the <tuditor of such county to collect such 
bills. It was evidently the intention of the Legislature 
to compel the inmates of their institu tions, or those re­
sponsible forthem, to pay for the necessary clothing and 
their traveling ancl·incidental expenses, and the duty of 
collecting such bills was imposed upon the auditor of the 
county, from which the person came, as being the officer 
most likely to successfully per{orm it, 

Truly yours, 
GEO. K. NASH, 

Attorney General. 

To Mr. L. Fireston e, Superintendent of Asylum for 
Insane, Columbus, Ohio. 
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Prosecutiou, I,VIIcn Deemed Commcuccd-Clollgh, H. P.; 
Commission uf. 

PROSECUTIUN: \V 1-1 U'-i l)l:·:r.::l\1 ED CUJ\:1 M.l:O: NCED. 

OAicc o"f t·hc f\tiiii"IH'Y c~nc.:ra l , 

Cohunhus, Ohio, January 24! :r88o. 

Dt::AR SJR :-I believe that our code gives the court 
the power, in case an indictlllent is quashed,' to admit the 
accused to bail or remand him to prison, in case a 
recognizance can not be given , to await the action of the 
grand jury at the next term. 

(See section 7282 of the Rev_ised Sratutes of Ohio, 
188o). 

. If this be so, the mere quashing of an indictment 
dbes not work the discontinuance of the case. I think, 
therefore, that .the prosecution may have been deemed 
c~:)lnmenced from the time of the finding of the first in­
dictment. Do not the words "or such prosecution com­
menced" in section .6os-cover just such a case as this? 

Yours truly, 
GEO. K. NASH, 

Attorney General. 

To Vvm. Anderson. Prosecuting Attorney, Man­
chester, Ohio. 

CLOUGH, H. P.-COM!viiSSION OF. 

Office of the Attorney General, 
Columbus, Ohio, January 26, 1880. 

SIR:-Your favqr of the 20th inst., inquiring upon 
·what authority the commissi<;m, of which the following 
is a copy, was issued to Horace P. Clough by Gov.ernor 
R. !'vi. Bishop, ha.s been received. 
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Clough, H. P.-Co1n1niss1·ou of. 

COPY. 

J~ THE .NAME .o\NO JJY THE AUTHORITY OF THE 
STATE OF OHro, RICH.\RO M. BISHOP, GOVERNOR 

OF S,\lD STATE. 

To all whom these presents shalt come, greet1:ng: 
I , R. M. Bishop, Governor of the State of 

Ohio. reposing special confidence in Horace P . 
Clougl1, of Bl1tler Countv, in the State of Ohio, 
do hereby appoint and commission him to be th~ 
State Commissioner of Ohio, for the collection of 
all claims of said St~te, now or hereafter to be­
come due on the lands of the State, located therein, 
by_ the United Stat~s government upon military 
warrants, and for collection of all other claims 
which the State may have upon the United States 
government, pertaining to grants of land, swamps 
and others. and said H. P. Clot1gh, ~ommissioner, 
shall receive for his services as said collector 
twenty-five per cent. of tb~ five per cent. allowed· 
upon lands located by military warrants in this 
State, and the same percentage, to-wit, twenty­
five per cent. upon all Janel claims, which. t-he State 
of Ohio may have against the government of the 
United States of America. 

In testimonv whereof. I have hereunto set 
111y hand a1{d caused the Great Seal of the 

(SEAL] · State oCOhio to be affixed, at Columbus, 
this 17th day of July. in the year of our 
Lord , one thousand eight hundred and 
seventy-eight. 

[Signed) RICHARD M. BISHOP. 
· B\' the Governor. 

[Signed] . MILTON BARNES. 
Secretary of State. 

The governor had no at1thority of law for making· 
the above appointment, and the commission copied above· 
is without force and effect. 

Respectfully submitted, 
GEO. K. NASH, 

Attorney General. 
To Hon. Chas. Foster, Governor of Ohio. 



C!a.illls Jllcgafly Attm~·cd-l n H/lwt Name Actions to IJ..: 
ilrongM. 

C LA Jl.VfS II..Lt::CALLY 1\ LLOWED - JN WHAT 
NJ\ M r:: ACTIONS TO l:l C RROUCHT. 

Office of the Attorney Ccnual, 
Columbus, Ohio, January 26, I~o. 

DEAR S JR :-I have no t reached a satisfacto ry con­
clus ion in regard to the matte~ submitted to me in your 
favor of lhe 2oth inst. Section 1277 expressly says that 
the q.ses in it r efer.ted to shall be civil actions in the 
nam e of the State, and my inference would be that the 
actions authorized in section 1278, should be brought in 
the same manner. Certainly the actions contemplated in 
the fore part of the section to be brought by the tax­
payers, upon the failure of the prosecutor to do so. are to 
be brought in the na me of the State. If you had favored 
me with sonie of the reasons announced by your court, 
in dec idin g the question , J migh~ perhaps have been put 
upon the right track. If the actions can not be brought 
in the name of the State, then I conclude that they must 
be brought in the na·me of the prosecuting attorney, as 
such. 

Jf the commi:,sioners illegally allowed the c laims I 
think that I wo uld make them parties ddcndant to the 
action, as well a::; the party illeg·atl y receiving th e money. 

lnstcad of :;imply filing a petition for money had and 
received, I would set fort!1 in the petition a ll of the facts 
upon ,.vhich I re li ed for a recovery of the mon ey. 

If you can give the reasons assigned by your judge 
in s ustaining demurrers, on the g round that the State is 
not the proper party plaintiff, I will be very glad to ha ve 
you do so. Y ours t ruly, 

GEO. K. NASH, 
Attorney General. 

T~ Mr. C. A. Atkin son, Prosecuting Attorney, Jack­
son. Ohio. 
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Conv-icts-What Tim~ The_v May Cai11. 

CONVICTS-WHAT 1~IME THEY Mt\Y GAIN. 

Office of the Attorney General, 
Columbus, Ohio, Jailuary 27, r88o. 

DEAR SrR :-In my opinion section 7432 of the Re­
vised Statute.? and section r8 of the act passed Febr:uary 
27, r878, which seems to be similar in its provisions to 
section 7432, are not retroactive, and that a man received 
at the Ohio. penitentiary iri 1876 fo r a term of five years, 
is entitled to a deduction of seven days during the year 
ending February 27, I88o, if his record has been clear. 

If a convict with a four year term, serves one year 
with a clean record, and then violates the rules of dis­
cipline, he loses all benefit·s for the second year. At the 
beginning of the third and during the third year, he is 
entitled to a deduction o·f five days for good behavior, and 
dming the fomth year seven days. 

The words "from the_ period of his sentence" do not 
have reference to time prior to the passage of the act of 
February 27, 1878, and· the benefits of this act would 
only accrue from the time of its taking effect. A convict 
in the penitentiary prior to the passa:ge of that act could 
only have such benefits as the laws then in force gave 
him. 

It is not necessary to supply the words "from the 
period of his sentenc.e'' in paragraphs "c'' and "d," for 
they have the same sig-nificance as paragrgaphs "a" and 
"b," without supplying them. 

If section 7432 be repealed, convicts in the peniten­
tiary would be cntit\ccl to such deductions only, as they 
had earned before the repeal , and afterward:; would have 
only such benefits as the new law gives. I beg pardon 
f.or the delay in answering your queries. Only the grea·t. 
amount of busin~ss pressing upon me has caused this 
seeming neglec't. Truly yours, 

GEO. K. NASH, Attorney General. 

To Hon. Francis Collins, President Board Directors, 
Ohio Penitentiary, Columbus, Ohio. 
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'{"c:~ · 11ship Cle·rk-No Discrclion to Refuse to Draw Wa·rrant 
for Teachers' Pa)•. 

TO\VNSHlP CLERK-NO DISCRETI ON TO RE­
F USE TO DRA \V V.l ARRANT FOR TEACHERS' 
PAY. 

Office oi the Attorney General, 
Columbus, Ohio, January 27, r88o. 

DEAR S IR:- Your favor of the 23d inst., has been re­
ceived. I do not think th~t the townsh ip clerk has any 
discretion that wou ld authorize h im.to refus~ to draw an 
order upon a township treasurer whcu a teach er presents 
the proper papers entit li ng hi m to his pay. T herefore 
the proper court would issue an alternative writ of man­
damus. Thereupon the clerk might repiy, setting ·forth 
the ground of his refusal to draw the warrant. T he cour t 
wou ld examine into the who le case .and if it found -that 
the ·reasons set forth by the clerk were sufficient to -j usti­
fy him, it would not grant the peremptory writ of man­
damus. 

If th e reasons were not sufficient, a peremptory writ 
would issue. From the statement of facts made in you r 
letter, of course I cannot say what would be the result 
of an application to the court. 1 would suggest whether 
or not. under section 39(17. of the Revist:d Statutes, the 
local hoard of directors <:H tght not to have appealed from 
the decision of the township hoa rd of education to the 
count\' com nt issioners. 

Yours t ruly, 
GEO. K. NASH, 

Attorney Genera l. 

To Martin Kn upp, Prosecuting Attorney, Napoleon, 
Ohio. 
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Insane Pcrsous; Who Shall Pa.y E.1:penscs of Removal From 
Asylum to Their Howes-Appraiser of Land; What 
Disqu.a!ifies. 

lNSANE PERSONS-WHO SHALL PAY EX­
PENSES OF REMOVAL FROM ASYLUM TO 
THEIR HOMES. 

Office of tl~e Attorney General, 
Columbus, Ohio, January 28, r88o. 

DEAR SrR :-At your request I have examined sec­
tions 709, 71.0 and 719 of the Revised Statutes, and after 
such examination, I conclude the county should pay the 
expenses for the removal of a patient from an insane asy­
lum to the county from which he or she was sent. 

My predecessor, Ron. Isaiah Pillars, in construing 
similar statutes announced the same conclusion. 

Vvhen an order is made out for the discharge of a 
patient under section 709, ancl the notice thereof is given 
to the probate judge, as contemplated i11 said section, 
said judge has no discretiou, but it is his imperative duty 
to issue the warrant set forth in said section. 

Yours truly, 
GEO .. K. NASH, 

Attorrrey General. 
To Dr. \lll. H. Holden, Superintendent Athens Asy­

lum for Insane. 

APPRAISER OF LAND-WHAT DISQUALIFIES. 

Office of the Attorney General, 
Columbus, Ohio, January 29, r88o. 

DEAR SrR :-Your favor of January 26th has been re­
ceived. I think that an appraisement made by an ap­
praiser, who was a resident of his district at the time the 
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election took place, and aftcryvard was duly qualified, 
would he a legal appraiscnH:'11l. 11L)twithstanding the fact 
that he has since tnoved out (Jf the tlistrict, but still li ves 
in the same county. 

I am not sure that he could be deprived of his office 
for this reason upon application made to. a proper court. 
I nowhere find any provision, disqualifying the ar>praiser 
for moving out of the district after the election. Upon 
the other hand, the proper officers in filling a vacancy in 
the office of appraiser, are not limited to the district but 
to the county, section 2788. At least he ·would be an 
officer de facto, and in Ohio the acts of .de facto officers are 
held to be legal. 

In answer to yom· second question, I will say that I 
do not see how your treasurer, with absolute safety, can 
refund the tax ·until the three years have elapsed. He 
might perhaps take 9- bond of indemnity from each person 
to whom the money is repaid, and in this manner make 
himself safe. 

This however would cause a great deal of trouble.· 
Truly yours, 

GEO. K. NASH, 
Attorney Genera.!. 

To ~<'Ir. Frank ,Moore, Prosecuting Attorney, Mount 
Vernon, Ohio . . 

DOCUMENTS FOR GENERAL ASSEMBLY-HOW 
ORDERED PRINTED. 

Office of the Attorney General, 
Columbus, Ohio, January 30, r88o. 

DEAR SIR:-Your favor. of the 29th has been re­
ceived. Section 59, Revised Statutes provides that each· 
bran.ch of the General Assembly may order to be printed 
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House of Represe11tatives-Cannot Order Labels to Be 
Printed. 

two h unci reel and forty ( 240) copies of any paper or clocu- · 
ment coming before it. 

It just as plainly declares that no extra copies; i.e.­
no greater number than two hundred ~ucl forty (240) 
shall be printed unless the same be ordered by joi nt reso- . 
lution within the proper time. It follows as a matter of 
course that I must answer your question in the i1egative. 

Tru ly yours, 
GEO. K. NASH, 

A~torney General. 
To 1\tf r. V.l. I. Elliott, Supervisor Public Printing. 

HOUSE OF REPRESENTATIVES-CANNOT OR­
DER LABELS TO BE PRI NTED. 

Office of the Attorney General, 
Columbus, Ohio, January 3r, I&?o. 

SIR:-Yow favor of ] an uary 3oth, together with a 
copy of the resolution of the House of Representatives, 
authorizing you to secu re three hundred (300) printed 
complimentary labels for each of the members and offi­
cers of the House of Representatives, has been received. 

I know of no law that would authorize you, as secre­
tary of state, to have this printing done, and the House 
of Representatives, by its resolution can not confer such 
authority upon you. If. the printing can be done at· the 
expense of the State, it must be done by the parties who 
now have a contract for such . printing as .is necessary for 
the executive and lt;gislative departments .. 

Respectfully yours. 
GEO. K. NASH, 

Attorney General. 
To Hon. Milton Barnes, Secretary of State. 
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Inspector of Uils-1-Ii"I!·JJIC!!I :\vi Lcgmiy ."lf'pointcd. 

INSPECT OR OF Oli~S-HI. LLM.AN NOT LEGAL­
LY A PPO I NTED. 

Office of the Attorney Gen era l, 
Colu mbus, Ohio, Ja nuary Jl, 188o. 

Su~ :~In reply to your favor of January :zoth, I have 
. the honor to subm it t his report: 

T he office of state inspector of oil s was created by 
act of the General .Assembly of Ohio, passed May 15, 
1878, (0. L. Vol. 75, page 564). Section z of said act pro­
vides tha t the governor, by and with th e advice and con­
sen t of the Senate, sh all appoint a skilled and suitable 
person as s ta te inspector of oils, whose term of office sha ll 
be two years fro m the date of his appointment, and until 
his successor shall be appointed a nd q ualified. 

O n the 14th day of May, 1878, Frederick 'vV. Green, 
o~ Cleveland, Ohio, was appoin ted to said office by Gov­
ern~r R. !vi. Bishop, fo r a full term of two years, and was 
dujy confirmed and qualified. 

Before the expiration of, said term a nd ·wh ile th e 
Senate was in session, said. Green died. Governor R. M. 
Bishop, on the 2oth day of J une, A. D., 1879, appointed 
\V. B. H illman, a lso of Cleveland, O h io, to fi ll the vacan­
cy. Said appoin tment was con fi rmed by th e Senate on 
the 21st day of June, 1879, and a commission was issued 
to said Hillman by Go,'ernor Bishop .. 

T he record in the governor's office shows that M r. 
H illman was appointed to fill the unexpired term of 
Green, deceased. T he .governor's message to the Senate 
declares the same fact. T he senate journal shows that 
that body confirmed fo r the unexpired term, an d th e com­
mission is~uecl by the govern or authorizes him to act for 
the same length of time. 

Sect ion 27, article II of th e consti tution of the state 
of O hio, reads as follov.rs : 



686 OPfNJONS OF THE ATTORNEY GENERAL 

lnspecto1· of' Oil.s-Hillma1t Not Legally Appointed. 

"The election and appointment of all officers, 
( 1) and the filling· of all vacancies, not otherwise 
provided for by this constitution, or the constitu­
tion of the United State·s, shall be made in such 
manner as may be directed by law; (2} but no ap, 
pointing power (3) .shall be exercised by the Gen­
eral Assembly, except as prescribed in this consti­
tution, and i1i the election of United States sena­
tors; and in these cases the vote shall be taken viva 
voce." 

The act of May 15, 1878, crea~ing the office of state 
inspector ·of oils, wholly failed to make provision for the 
fi lling of this office in case of a \:acancy by death or other­
wise, either ·while the Senate is in session or not. Prior 
to Jiwuar)' rst, 1880, there '\vas no general provision of 
la\.V for fi lling vacancies in appointive offices. 

I seriously doubt whether, in vie'v of the constitu­
tional provision above quoted, Governor Bishop, by and 
with the ad\:ice and consent of the Senate, had authority 
of law for fillin·g the vacancy in the office of state inspec­
tor of oi ls, caused by the death oi Mr. Green, aud if th i:; 
doubt i~ well foimded, the office of state inspector of oils 
is now vacant. 

This matter has additional importance from the fact 
that the question has been raised whether or not, under 
the revised statutes, the governor, by and with the ad­
vice and consent of the Senate can fill a vacancy in any 
appointive office, occuring while the Senate is in session. 

. Respectfully submitted, 
GEO. K. NASH, 

Attorney General. 

To Hon. Chas. Foster, Governor of Oh io. 
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Board of Public Works-Wha·t Authority to Coustr'llct 
Tt·amwa'ys. · 

JKMf{l) OF PUBLIC \VORKS-VVHAT AUTHORI­
TY TO CONSTRUCT TRAWAYS. 

Office of the Attorney 'General, 
Columbus, Ohio, February 3, 1880. 

To the Board ol Public Works: 
GENTLE:.\:lEN :-1 have· the honor to acknowledge the 

receip t of the letter of Hon. George Paul , bearing date 
of January 19th, and written a t yonr request. · 

He a:-;ks whether in 111y opinion your board bas the 
authc:•ri1y 1·o a:-;:-;ist itt bui lc.liug trantways frotll canals of 
11t e Sr;t!c It:> adjacent u;.altnines. · 

T lt e hw gives the boat:d of pu l>lic works the power, 
;tnt•:>t tg <:•titer things, to perfect and render usefu l the pub­
lic wurks o( the State. Hit is absolutely necessary to th e 
usdulness of the canals that these trannvays shonlcl be 
constrncted, I think th e board has the- power to do so. In 
exercising; this power, however, the board should be ex­
ceedingly careful and see that it is only done for the pur­
pose of making nsefu l the canals, and not in the interest 
u[ private parties. 

I won ld snggest also, that such improvements ought 
tt •:>t to b~ undertaken nnless the board has on hand mouey 
!ltat can clearly be used for these purposes. 

· Respectful ly yours, 
GEO. K. NASH, 

Attorney General. 
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Attorneys for I nd1:ge11t Prisoners-! nsane Pcrso11s; IV llo 
Should Pay E.t:prm:~es of Rernoval From As_vl;w~ to 
Their Homes. 

ATTORNEYS FOR INDIGENT PRISONERS. 

Office of lhe Attorney General, 
Columbus, Ohio, February 4, 188o. 

DEAR SiR :-The Common Pleas Comt in · Franklin 
County, interpreted the act in \'OI. 72, p::\ge 46, of the 
Ohio laws to mean that in case of homicide each attorney 
appointed to defend might be allowed not to exceed one 
hundred ($r~) dollars. · 

I am i11clined to think that the same construction 
could be put upon section 7246, Revised Statutes. 

Respectfully yours, 
GEO. K. NASH, 

Attorney Genct·al. 

To John P .. Spriggs, Woodsl'i<:ld. Ohi1.". 

INSANE PERSONS-vVHO SHOULD PAY EX~ 
PENSES OF REMOVAL FROM ASYLUi\1£ TO 
THEIR HO:MES. 

Office of the Attqrney (.~eneral, 
Columbus, Ohio, February 4, t88o. 

. . 
D.r::AR SIR :.:_In my opinion the warrant referred to in 

section 709 of the Revised Statutes has t·e{erence to pa-
. t ients discharged as cured, as well as incurable and harm­

less patients. Patients · discharged a~ cul"ed are· most 
frequently in a delicate condition, and a slight shoclr 
would cause a ret\lrn o f their troubles. ft was prob;. 
the intention of the Legislature that the public auth, 
ties shall retm:n ail patients to the counties from whil: 
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Public: Lands Near the ,1-facer County R~servoir. 

they came or to their homes, so that it should be done in 
a careful and prudent manner. 

1 
T his interpretation was put upon the law by my pre­

decessor, and I understand that the superintendents o f 
the a_sy lums constru e the law in the same mann er. 

Respectfull y yours, 
CEO. K. NASH, 

Attorney General. 
To A. H. Mitchell, Prosecuting Attorney, St. Clairs­

ville. Ohio . . 

PU UI .. .IC LANDS NEA l~ TI-l l~ MEI~CCI{COUNTY 

1.~ ES.EI:.:.VOJ 1~. 

Office of the Attorney General, 
Columbus, OhiQ, Feb ruary 4, r88o. 

SrR :-I have the honor to acknowledge the receipt of 
the letter written by Lorah E. Gale, and referred to me 
by your department. I understand th.at some time ago 
Mrs. Gale purchased from the State a piece of land, which · 
at the time· extended to the water's edge of the Mercer 
county reservoir. In her deed the property was specific­
a lly described. It seems that s ince that time the water 
has receded, and there is a ·strip between Mrs. Gale's land 
and the water's edge. As I understand, the land in the 
Mercer county reservoir was appropriated by the State 
for canal purposes, and according to a decision of th~ 
Supreme Court in the case of Malone vs. Toledo, 34 O hio 
State R eports, page 541, the fee in stich lands belong to 
the State. It results as a matter of course that this land, 
about which Mrs. Gale writes, belongs to the State and 
could o_nly be leased or bought from the S tate. 

Respectfully yours, 
GEO. K. NASH, 
. Attorney Genera l. 

To Hon. I. F. Oglevee, Auditor of State. 
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CopJ1right of Re<.1ised Statntes. 

COf>YRIGHT OF REVISED STATUTES. 

Office of t he Attorney General, 
Col.umbus, Ohio, February 4, r88o. 

To the Gc11cral Assembly of the State of Ohio: 
GE:\'TLEMC1\' :-On the JISt day of January I had the 

honor of receivin g a certified copy of the senate JOtnt 
resolution, No. •r6, in \Nhich you asked my opini on upon 
the following matters , to-wit : 

I. Whether the copyright to the Revised Statutes of 
Ohio, 1-88o, by the s ecretary of stat e sect;res to the Sfate 
the benefits oi the United States statutes upon the sub-

ject of copyright. ·'· 
) I. U the State has or can secure a copyright for 

the r~e,·i sc <l Statutes. 
J l r. If a pcn;··•n puhli:>lw,: an<i ><e l l,: lite :,:;tid ,;t;tlutc,:. · 

c;ut t·J,,: ~1-:th· · •:o:•l l<·•: t d:ttJt:t;;t·~ t' llt:rd(>r and prevt:nt (u(·ur·n: 

in iringnttent· i 
[ ti r,.;t call :JI·t.;nri(•J J t·.;. :::ecl'i<:>tt 4952 .:•i the l~evised 

Statute: ,.; ·A l il t.: Un i t~·d Staks. pul.di,.;lt ed in 1875· page y66, 
which r eads as fol lows : 

"Anv citizen of the United States or resident 
therein '~'hO shall be the author, inventor, designer 
or proprietor oi any book, map, chart, dramatic or 
musical C'Ot1lposition, engraving, cut, print or 
photograph. or negative thereof, or a painting, 
drawing. chromo, statue, statuary, and of models 
or dcsi.~·ns intended to be perfected as works of the 
line ari·~. and the e:xecntors, administrators, as­
s i.t:"tt<:es c:,f :.tllv such pt:rsons sha lL upon complying 
wil·h the pn:>vi~i<>tts o'•t th i~ chaplcr. have the sole 
liberty of prin lins· .. n :printing, publish ing . . com­
pleting·, c<:•Jn·ing·. t'Xt':cutin!-:·· linishing· and vending­
the ;;;.,·,11~: : :11td in •::1;:~.; o:>l: ·:t •.l r:trll:tt:ic t.:(>tnpo:;itioti, 
(>f publ id~· pcr k •nJting· C:•r rq.>r~·~t.:ltli t lg' it, or caus­
ing it tr> h,: pcrf,·,rrned (•r reprt.:~•: nt:t.:d l.>y others. 
i\nd author>; 111ay n;~~~ rv,: tiH; rig·ltt: t.;t dramatize or 
(·o ITanslal:t; th(· ir (>\\'n W(•rk~." -
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Copyright of Revised Statutes. 

In accordance with the provisions of an act of the 
General Assembly of the Stat~ of Ohio, passed ·March 27, 
1875, Laws of Ohio, vol. 72, page 87, three conimissioners 
were appointe~( by the governor of the State of Ohio to 
revise and consolidate the general statutes. After several 
years of labor they completed a revision of the statutes, 
arranged under suitable titles, divisions, sub-divisions, 
chapters and sections, with head notes briefly expressive 
of the matter therein contained, with· marginal notes of 
the contents of each section, ·with reference to the original 
act from_which it was compiled, and with foot -notes of 
the decisions of the Supreme Court upon the same. This 
work was peculiar by the product (If the skill and ability 
of the gentkmen (.'I)Jllf:l(>*ing t:h~:: con11Hi:;slou . They were 
residents i'f the United Stal'rs,. and, L think, were authors, 
coming within the meaning of the Un ited Si.ates statutes, 
in so far a.s the original notes of the contents of each sec­
tion, the references to the original acts from which the 
various sections were compiled and the foot-notes of the 
decisions of the Supreme Court \.vere concerned. They 
were, however, officers of the State of Ohio, and were 
paid by the State for their services. Their revision of 
the statutes vvas submitted to the Genera l Assembly of 
the State, and by it re-enacted on the 2351 day of June, 
r879. Hy act ot the General Assembly provision was 
made ior the printing and dislribution of the Revised 
Statutes, with marginal notes, references and notes ~f de-

.. cisions, and among other things it was enacted that the 
secretary of state should secure for the use of the State 
a copyright of the said publication oi Revised St.atutes. 

Upon this state of the case, I am of opinion that 
whatever interest the gentlemen composing the codifying 
com.mission had in this work as authors, passed to the 
secretarv of· state in trust for t11e benefit of the State . 

. It is probable that so much of this work as is the law 
could not be copyrighted, y·et I am of the opinion that the 
ri~ht to publish· this code with the marginal notes, refer-
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Cvpyriglrt o/ Rc·;,ised Statutes. 

enccs and notes o( decisions as arranged by t he cOmllliS­
sioners, was somet·hing that coul rJ have been copyrigh 1\.:d 
by the secretary of stat·c. in pursu<tnce with the act o( 
Congress, rc~urri ng l'(o !'ht: Sial<: the ~::xclusive right· t)[ 
proprietorship in this w•:>rk, as pla ll JH:d and \.·on1plt:!'cd 1Jy 
the cv nnn issiotH;r,... Tht:.: tllt:lllb<.·rs uf t·l1e codifyi ng con1· 
m ission must havt~ bee11 declll\.'d l't:> have ;tccq>kd the 

terms and couditions of tl1e Yarit)IIS ad" (of tin: CCIJ \.·ra l 
Assembly, t·hc effect <:of whid1 was to vest · lhl'i r inlnest 
in the State, they rece iving a C(>I11)Jt:11sation fur lht:ir 
labors. 

The secreta ry of state, to whom t hi s assignment was 
made fo r the benefit of t he State, held the legal interest 
in the marginal notes. references, and notes of decisions, 
as ass ignee of the ·authors and came therefore within the 
very words of the law before recited by me, en tit ling him 
to the copy r ight for the benefit of the State. I th in!< that 
the abovl: con..:lusi•:ons arc fully sust;1 in~;;d hy the case o( 

L itt le et al vs. Could et al. l\ t ,,~tch f~)rd ' . ..; Circu it Court re­
ports. vo I. l.l page 362. 

I have g iven my ~)pinit'>ll in r~·gan.l lt'> l'IH: law. bnt 
your question involves matters of fact as well as of law. 
Before a copyri ght ·can be secured cer tain things m ust 
be done; see section 49j6, .Revised Statutes ·of the United 
States, page 966. Before the book is published a printed 
copy of the ti t le of t he book must be deli vered at the 
office of the librarian of congress, o r deposited in the 
mail directed to him. W ith i·n ten days from the publ ica­
tion of the book, two copies of the same must be de­
livered to the librarian of congress or deposited in the 
mail properly addressed to him. Both of these acts are 
absolutely necessary to the val idity of the copyright. 

A fter the publication of the first volum e of Lhe 
statutes, no copy or copies ·were sent to the librarian of 
congress, a lthough dist ributrd and sold t h roughoqt the 
State. On the 23<.1 of December, J879, three hun dred of 
the second volumes vvere deli vered to t he secretary ·of 
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state, and from that time they continued to be de livered 
to him. On the 30th of December, one hundred copies 
were given to the governor fo r distribution, and prior to 
that time copies 'vvere g iven to certain State officers en­
t itl ed to three under the law. On the same date the 
copi.es_ to which Franklin County was entitled were de­
Ji,·ered to her auditor. 

On the 8th of J~wuary, r88o, two copies were delivered 
in the postoffice at Columbus, Ohio, fo r the fi rst 
time, addressed to the librarian of congrc~s. at 'vVashing­

ton. T he ques tion now arises, " wh en ·was the publica­
tion of this work made?"' H the work is to he co nsidered 
published when the first" copies o f t" he SL't~nntl v<.> lll mc were 
delivt:rcd to the secretary o f state, the State has lost her 
C(lpyrig·ht, a11d it is too late now to secure one. If how­
ever , the publication· is to be considered as made when 
"the distribution of the second volu me commenced through 
the governor and the auditor of Franklin County, possi­
bly the deposit of the copies, addressed to th e librarian of 
congress, in the postoffice at Columbus, on January 8th, 
may be held to be a compliance with the copyright law. 
I am inclined to the belief that the publication com­
menced on the 3rst , and that the copyright is good. The 
publication was not made unti l both volumes were out. 
The g iving of a few copies to the State officers for their 
private use b'efore o ·ecember 30th, wou ld not be a pub li­
cation . They were placed in their care and cou ld not be 
used by them for the benefit of the public until Januar-y 
rst, th e time when the laws took effect. The governor 
and auditor of Franklin County gave copies out to the 
public for the first t ime on December 31st. Jf a copy­
right has been secured the State is entitled to the bene­
fits arising f roni section 4964 of .· the Un ited States 
statutes at large, edit ion of 1875, page 967. 

"Every person , who, after recording of the tit le of 
any book as provided by this chapter , shall wi thin the 
term limited, and witl~out the consent of the proprietor 
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of the copyright fir~t obtained in writing signed in the 
presence of two or more witnesses, prin t, publ ish or im­
port, or knowiug the saJnc to he so printed, published or 
imported, sha ll ~ell nr expose to sale any copy of st•ch 
book, shall fndcit c \•cry copy thereof to :;uch proprietor, 
and sha ll a lso forfeit and pay such da111ages as may be 
recovered in a civil action by ~uc.:h p~oprictor in any court 
of competent juri sdiction." 

Rlespcctfully sub mitted, 
GEO. K. NASH, 

Attorney General. 

RECORD ERS OF COUNTIES; HOW THEY SHALL 
RECORD INSTRUMENTS AND FEES. 

O ffice of the Attorney General. 
Columbus, Oh io, February 6, 188o. 

D EAR StR :-Your favor of the 4th ins t., has been re­
ceived. Enclosed you wi ll find a copy of an opinion given 
by Attorney General Pond, upon the subject-matter o f 
yotJr letter. From the language of sectiCJn 4. Ohio laws. 
vol. 6r, page 55· I think .that he would be justified in ex­
pressing a s till st ronger opin ion. The statute says that 
the recorder of each county shall r.ecord in a "fai-r a11d legi­
ble haud-;c•riting. in books to be by him provided for that 
-purpose at the expense of the county, all deeds, mort­
gages, and other ins truments, <:tc." vVhen . these words 
arc used, I _think the Legislature meant just what it said, 
and that a part of an instrument can not be made to ap­
pear in a printed blank. and the oth er part be recorded in 
a "fair and legible hand writing." Section rr45, Revised 
Statutes does not differ from the a·et of r864. I am clear­
ly of the opinion, therefore. that t~1e use oi these blanks 
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tS tmproper. If, however, this c lass of books is used and 
are fu rnished by the county, 1 do not think that th e coun­
ty recorder can charge fees for the printed words, fo r sec­
tion 1 I 57 R. S. says that the recorder shall receive twelve 
cents for every hundred words actually written on. the 
records. T know of no construction or method of defini-· 
t ion, that can make the word "written" mean printed. 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 
To W. Hyde, Prosecuting Attorney, \Narren, Oh io. 

TREASURER OF ST1\TE: SETTLEMENT WITH 
COUNTY TREASURERS. 

Office of the Attorney General, 
Columbus, Ohio, February 6, 188o. 

D EAR SIR :-I am in receipt of your favor of January 
27th, calling attention to the seeming conflict between 
sections 181 and 3756 of the Revised Statutes, upon the 
one hand, and sections 224 .. 230 and 236 upon the otheA· 
hand. 

I think there can be a literal compliance with all of 
these sections by the commission ers o f the sinking fund, 
the auditor of s ta te and the. t reasurer in this manner, to- · 
wit; . 

To enal?le the fund commissioners to comply ·with 
the provisions of section 230, let the auditor of state is­
sue his general certificate as he·retofore, as to the items"of 
interest on the irreducible State debt. Then the com!l1is­
sioners of the sinking fund may issue a reqnisition to the 
auditor 9f state payable to their order for the gross 
amount of interest due on the irreducible State debt, 
specifying the amount due each county. 
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This warrant should be endorsed by the commission­
ers of the sinking ft1nd in .favor of the treasurer of slate, 
ancl he in his settlement with the county treasurers, will 
give each treasurer credit for the amount due his county 
as appears in said warrant. 

1 hope that these sul;g-cstions will enable you to·find 
a satisfactory w:ty out of this cnntlict in the law. 

Twly yours, 
CEO. K. NASH, 

Attorney General. 
To II on. Jo.seph Turney, Treasurer of State. 

ATTOR't\=£Y GENERAL; CO:\tfPE.NSATION OF 
FOR D£FEN0Il\'G C.-\SES 11\ COVUv£0N PLEAS · 
COURTS. 

ColundHJS, r--<:hruary 7, t88o. 

Hon. George K. Nash . .'lttomr:v Ccncral: 
DEAR S1R :-On account of your indirect personal in­

terest ip the question submitted to you by the president 
of the board of trustees of the Ohio university, in his 
comnntnication to you of the 3cl inst., you request us to 
examine the questions ancl give yoll a n opin ion upon it. 

The question is, vvhetl1er or not the attorney general 
is entitled to be specially compensated for services ren­
dered hy him under an employment by the board, in the 
defense of suits against the universit~' in courts inferior 
to the Supreme Courts. Aiter a n exani inati on of the 
question, we are already of the opiniou that it nH1St be 
answered in the affirn1ative. Section 206 of the Revised 
Statute.s reqtlires the attorne)' general to gi,ie leg-:tl ad­
vice to the trustees. Hut the statute docs not require 
him to defend actions brought against the111. He is there-
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fore cn.titled to reasonable compensation where he is re­
quested by them to defend such cases. His sala ry is 
intended as a compensation only fo r the legal services 
w hich the statute prescribing his duti·es requires him to 
perform. · 

Respectfully submitted, 
JAMES L. DATES, 
R. A. HARRISON . 

. COUNTY SURVEYORS: FEES OF. 

Office of the Atturnc::y General, 
Col111nbu!:i, Oh io, February 9, r88o_. 

G1~NTL£MEN :-Below will be found the questions pro­
pounded to us by you 'and our answers ~o th em. 'vVe 
have not been able to give as much thought to them as 
i s desirable, b u t we hope that our act ion will prove satis­
factory to you. 

Respectfully yours, 
MJ.LTON BARNES, 

Secretary of State. 
· GEO. K NASH, 

A t torney General. 

To Geo. P . \:Vebb, Frederick Howell, B . F. Brown, 
Committee. 

QUERIES AND ANSWERS. 

I. \Nhen a county surveyor is engaged on a county 
ditch, can he charge for traveling expenses in addition 
to the per diem, as provided in section 4506, R. S. 0? 

Answer. Yes, in accordance with section 4456 of the 
Rcvi~e<..l Statcltes of Ohio, r88o. 
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II. Can a coLinty ·surveyor be required to attend a 
meetii1g· of county commissioners and give explanation 
of surveys, plats, profiles and estimates of a county ditch, 
for the fees allowed witnesses, or is he entitled to $4.00 
per day for such sen;ices? 

Answe1·. For such services he should be paid $4.00 
per day for time actually employed. · 

III. How shall surplus and deficiency i)e divided? 

Monument. 

r-o 
OL '" 

ffi. 500 feet Record 
503 feet Mens•u·e. 

~ Monument. 

l -o1 
Ans·we1·. The streets would not receive any part of 

the surplus, por be diminished by the deficiency. If 
plotted into loLs, and sold by number they would share 
equally in tlte ~urplu~ or deficiency. If sold by metes 
and bounds, the ~nrplus would be in the original owner, 
unle~s it appears from the plot othcrwi~c that he int<::nded 
to part with the entire property. 

IV. \ 'Vheu a county surveyor is required to survey 
lands, who shall furnish tile necessary data, upon which 
to make the survey? 

Ans·wer. It is the du ty of the county s~1rveyor to se­
cure the necessary cla'ta, if the owner of the land is unable 
to give it to him. 

V. When a county surveyor procures the necessary 
plot or descr iption for a survey, how shall he. make a legal 
charge for abstracting such data? 

Answer. Four dollars -per day for time actually em-. 
ployecl in obtaining data. 

VI. Is a county ·surveyor required to furnish the 
necess~ry ·instruments at his own expense, or is it there 
a discretion in the commissioners to do so? · 

Answer . . vVe do 'not thirik that section I I 8I confers 
upon county commissioners the authority to fllrnish sur~ 
veying instruments to county surveyors. 
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\1 I L 'vVho shall determine \vh ether a survey shall 
he done hy the day or by the lines run? 

AnsH•cr. It is a matter of agreement between the 
land owner and the surveyor as to w hether the su rveyor 
s h all charge by the day or fo r fees. 

VIII. Can a county surveyor charge for random 
lines? 

AnS7t•er .. Yes, if they are unavoidable. 
IX. Can a county surveyor charge for auxiliary 

· lines, w hether measured or lined? 
Answer. Yes. 
X. Is a county surveyor restricted in his charges to 

the fee-bil l for surveys other than official? 
Ansic•cr. For such work he may charge w hat it is 

reasonably worth. 
XI. VV hat i·s an official survev ?. 
Answer. Such a survey as the law requires hih1 to 

make. 
XII. \Vhat i ~ an official clay's survey? 

· A11swer. The length of time that custom, m that 
kind of business, makes a day's labor. 

XIII. Can a county su rveyor charge for two days 
on the sa me elate? 

AuszN'r. t\ surveyor should be al lowed pro rata for 
'"';hatc:ver time he works beyond the o rdinary time for 
terminati.ng a day's work. 

X[V. W hen a coun ty surveyor is engaged on a 
board of cquali%ation. what is his compensation? 

Auswer. His ordinary a llowance, $4.00 per day. 
XV. Can a s~u:veyor have mileage in ·addition to 

the $4.00 per day? 
Answer. Not if em ployed by the d'ay. 
XVI. In section 4527 of the Revised Statutes, does 

$3.00 for plot an d profile mean $3.00 per d ieri1 or $3.00 
for the w hole plo t ? · 

Aus7.t•er. \?..T e thi nk that he is entitled to $3.00 per 
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day, and that th e Legislature intended to. make a differ­
ence of $LOOper day between field and office ·work. 

XVII. Arc county c.t:tJnmis;;ioners required under 
the present law to employ the county surveyor to clo all 
the engineering (if competent) that they may have to 
do i 11 tile COUll ty? 

Ans<~·cr. N•:., they have a discretion. 

XV.I ll". . Can a county ,.;urvcyur and his deputy re­
c.:ive pay for work on the san•e :;urvey in the san1c time, 
at the same rate? 

Auswer. Not without a previous agreement with 
the party. having the work done .. 

XIX. Can a county surveyor maintain a lien on the 
land s urveyed for his wages? 

A11S1.uer. No. 

XX. Can a county surveyor charge _by the day for 
all ·work done? 

Answer. This question was answered in answering 
question VII. 

. . XXI. Can a county surveyor. when rut1ning a tran­
s it line employ a rodman or Ragman in· addition to chain­
mell and marker, and if so, what compensation shall be 
allowed for s~tch services? 

Answer. \71/e think not·, unless by agreement with 
the party having the land surveyed. 
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C(>!'vliVIlSSION ER OF 1.~. R. !\ND T.; U~Ct\ u :rY OF 
1\PI:'O l NTM ENT OF G. ROB LNSON. 

Office of the Attorney General, 
Colu.mbus, Ohio, February 10, r88o. 

To the Membe-rs of the Ohio Senate: 
GENTLEl\IEN :-I have the honor to acknowledge th~ 

receipt of Senate resolution No. 39, COI)taining the fol­
lowing inquiries: 

I. As to the legality of the appointment and confir­
mation of Hon. J. S. Robinson, to be commissioner of 
rai lroads and telegraphs, vice Hon. \Vm. Bell, term ex­
pired. 

II. vVhether, when a vacancy occurs in any office 
filled by appointment by and with the advice and consent 
of the Senate, which vacancy occurs by expiration of the 
term of the officer, during the session of the Legislature, 
the governor has auth<;>rity, under the existing law, to fill 
said vacancy by"appointment. 

III. Vv'hether a v~cancy now exists in the office of 
commissioner of railroads and telegraph:;. 

Hon. "]. H . Robinson was nominated on tht~ 16th of 
January by the governor, anrl afterward confirmed by the 
Senate, to be commissioner of railroads and telegraphs, 
<•ice Hon. Wm. Bell, term expired. 

In considering this action of the governor and Sen­
ate, I desire to ca\l your attention to a portion of section 
245 of the Revised Statutes, which reads as fo llows: 

"A commissioner of railroads and telegraphs 
shall be appointed by the governor, by and with 
the advice and consent of the Senate: and he shatl 
hold his office for two years." 

And atso to section 8 which reads as fo\lo,-vs: 
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"Any person holding an office or public trust 
shall continue therein until his successor is elected 
o r appointed and qualified, unless it is otherw ise 
provided for in the constitution or Ia ws." 

Hon. \ •Vm. nell w~s a person holdiug an office, to­
wit: Coni 111 is:-;ioner of rai 1 roads and telegraphs, the term 
of which expired 011 the 1~th of January, and a,; there was 
nothing in the cons-titlltio11 or law.<;· p·roviding otherwise, 
he contitwed to hold it until his successor was appointed 
and qi.1alified. · 

I therefore say that a vacancy had not occurred in 
th is office when the governor and Senate acted, and I can 
not conceive hov,; a vacancy cou ld occur by expiration of 
term. 

Sections 245 and 8 read together, pro\'ide that by and 
wit!~ the advice and consent of the Senate, the governor 
may appoi11t a com111i:;:; ioner of railroad:; and tlegraphs, 
who ;;hall serve ic1r the tenn of two years and until his 
succes~or i:; appoiu t~.:d <LIH.l (I ua li lkcl. They authorize the 

_·govemor by and with the advice and consent o( lhe Sen­
ate o nce in t>vo years on account of expiration oi term, 
to appoint a commissioner of railroads an([ telegraphs. 

In conclusion I ans·wer your first question by saying 
that the action of the governor on the 16th of Janua1-y in 
appointing Hou. J. S. Robinson to be commissioner of 
railroads and telegraphs for the term of two years, and 
the action of the Senate in confirming said appoi ntme nt 
was a~tthorizecl by law ancl therefore legal. 

I answer the second question by saying there was 
not a <.'aca·ncy in the office, but that the appointment was 
made of an expiration of term. 

I answer the third question by .saying that Hon. J. 
S. Robinson is the legally appointed, qualified and acting 
commissioner of rail roads and telegraphs for Ohio. 

Respectfully submitted, 
G,EO. K. NASH, 

Attorney General. 
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COUNTY COM.M.LSSIONERS; MILEAGE AND EX­
PENSES OF. 

Office of the Attorney General, 
Co lumbus, Ohio, February II , r88o. 

Dr;:\R SJR :-In accordance w ith your request of Feb­
ruary 6th, I have carefully examined section 897 of the 
Revised Statutes. 

I am of the opinion that a county commissioner is 
entitlec\ to mileage once in each ·month or twe lve times 
a year, and no more. Thi:; mileage nHtsl ·be. for sessio ns 
h_eld at the C(•un ty :;eat. and for the distance from the 
commission~.:r·:; hu rn c t<:• the county seat. 

Section 897 does not provide for the expenses of 
commissioners when they are in other parts of th e county 
than the county seat, upon the business of the. county, 
and I do not belie,·e that such expenses can be paid out 
of the county treasury ·without express provision of Ia w. 
If this coulcl be done, that portion of the section which 
provides for the expenses of county coimnissioners wh en 
absent from the county upon the· county's business, is. 
necessary. 

Ii without proYision of law you can agree th at the 
tH::ccssar_v expenses of the cou t~ty commissioners, \-vhen 
doing business within the coui1ty can be paid, yoi.t co uld 
with t il e sarne force, without provision of law, argue that 
their expenses could be paid, when ~ttending to the 
county 's business outside of the county. 

T h is may seem to be a hard ru le, bi1t if a law is op­
_pressive, it is not for its interpreters to change it, but for. 
its makers to do so. 

Respectful! y you rs, 
GEO. K. NASH, 

Attorney General. 
To.Mr. John F. Nei lan, Prosecuting Attorney, Ham­

ilton, Ohio. 
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Cash. 

-
SCHOOL DISTRICTS, JOI~T SUB; HOW DIS-

SOLVED. 

Office oE tile t\ ttorney General, 
Co lu1nhns. Ohio. :_February '12, 188o. 

ro the f!OIIS<~ of R.cpn.'S(/1/(f/h:cs fl{lllt: Si.rty-(o llrth Ct'llt'ral 

Assembly: 
GEN'fLE.MEN :-I ha\~e the honor to acknowledge the 

receipt of House reso lution No. 55-
In reply thereto I will say that I have not been able 

to find any provision of law ior dissolving, changing-, or 
altering joint sub-districts, except such as are contained 
in section 3950 of the Revised Statutes of Ohio, 188o. 

Respectfully submitted, 
G£0. K. NASH, 

Attorney GeneraL 

MUTUAL FJRE INSURANC[ CO[.ilPANIES;WHEN 
M.A Y ISSUE POLICIES FOR CASH. 

Office of the Attorney General, 
Columbus, Ohio, February 12, 188o. 

D£.-\R SHc-Jn reply to the questions asked by you 
in regard to the Lycoming County l\f utual Fire Insm­
ance Company, I have this report to make: 

It appears to me that sections 3653 and 3682, Re­
Yised Statutes 9f Ohio, r88o, are directly in conflict with 
each other. I have not been able to reconcile them so 
that the provisions of both can stand. 

vVhen this company was first permitted to do busi­
ness in Ohio, the same proviSIOns of Jaw were in exist-
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cncc. J: a111 reliably informed that the same qttestions 
were raised at that time, that we are now considering, 
and the commissioner of insurance and the attorney gen­
cral decided that a certificate' might be issr.ed to the com­
pany and it has _contin ued to be· issued for severa l years. 

Under this state of th~ law and the facts, I would 
suggest that you do not deprive it of its right to do busi­
ness, until the Legislature says in clear aucl unmistakable 
terms that it will not permit mutual insurance companies 
to sell policies fol' cash ttntil they have two hundred 
thousand ($zoo,ooo) dollars of assets invested as s tock 
companic~ a re required to invest their capital. 

·Respectfu lly submitted, 
GEO. K. NASH, 

Attorney General. 

To Hon. J. F. \Nright, Superintendent ·of Insurance. 

AUDITORS OF COUNTY; POWER TO TAKE 
PROPERTY FROM DUPLICATE. 

O ffice of the Attorney General, 
Columbus, Ohio, Februal'y 13, 188o. 

· D~AR Sm :-Your fa \(Or of the lith inst., in regard 
to the Leonard case 'property leased b)• the city of 
Cleveland, has been received. I have carefully examined 
the law of 1873, the case reported in 31, 0. S. reports. and 
sections 1038.· I ·can not imagine what the Legislature 
meant by the words "or when property exempt from tax­
ation has been charged with tax," un less it was to get 
r id of the 'effect of the decision in the J ISt 0. · S. and 
clothe the county auditor with power to strike from the 
<lupli.cate any property exempt from taxation. 
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I sec that I differ from you somewhat upon this 
matter and I may be wrong. 

1 t seem:; to me that this is a dangerous power to 
vest in the auditor, and it ought to be very carefu lly and 
pruden tlv used hy him. 

J ca il y~ur attention to s~ction r66 .. Revised Statutes, 
and sug-gest whether or 1iot this is not a proper matter 
for your auditor to submit to the auditor of state for his 
consideration. I think it is. 

If it does come within the province of this section, 
your county atiditor wourd be bound by the decision and 
instruction of the state auditor. I have some doubts as 
to whether the property mentioned is exempt from taxa­
tion, but upon this subje.ct I have no well rnatured opin­
ion. This part of the case ought to b~ carefu ll y con­
sidered. and wi 11 be, if the reference I suggest is made. 

Respectf nil y yoti rs, 
GEO. K. "NASH. 

/\ttorney General. 

To !vrr. C. l\•f. Stone, Prosecuting Attorney, Cleve­
land, Ohio. 

l?OGS; TAXES UPON. 

· Office of the Attorney General, 
Columbus, Ohio, February 16, 1880. 

To the House of Represeuta.ti·ues of the SLvty-foH·rth Ge·n.­
era.l Assembly: 
GENTLE?.iEN :-House Resolution l'J'o. 6.1 has been re­

ceived by me. The questions you ask are as fo llows: 
I. Can the funds arising from the assessment on 

dogs be used for other purposes . than those specified 111 

the general law? 
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II. \Nill a local law reducing the assessment on 
dogs be constitutional? 

The sections of the Revised Statutes bearing_ upon 
these. questions are numbered 2833 and 4215. Sections 2 

and 5, Art. XII of the constitut ion of the State must 
a lso be considered in connection with them. $ection 5, 
Art. XII of the constitution provides that no tax 
:>hall be levied exce pt in pursuance of· ·law; and 
every law imposing a tax shall state distinctly the object 
of the same, to which only, it shall be applied. Section 
2833, of the Revised Statutes provides fo1· t he levying of a 

per ca.pitn tax on dog_;; which shall be disposed of as p ro­
vi<kd by law. Section 4215. provi (k:-; that the fund::; so 
raisc::d shal l be c.-.:pended in pay ing- ·the damage done to 
s iH:t:p by vicious dugs, and the manner iu "vhich the sur­
p lus m~y be used. 

I am of the opinion that under t he section of the 
constitution referred to by me, the moneys already raised 
by this tax can not be expended for a ny other objects or 
purposes than those mention~cl in section 4215- If the 
general law shou ld be changed so as to provide that the 
fund s.o raised can be used for a r"10thet purpose, t h e 
moneys raised in the future may be used for this other pur­
pose. This, I believe. answers your first ql;estion. 

In answ(:r to your sccor~d questio n 1 will say that in 
my opinion Sec. z of Art . Xl l of the corJstitu tion p ro ­
vides that all taxt:s must be raised by a uniform rule. 

A local law, which provides that the tax un der con­
sideration shou ld be less in Franklin than in other 
counties in the State, would destroy the uniform ity of th is 
tax, and wo uld .therefore be void. · 

Respectful ly subm itted, 
GEO. K. NASH, 

Attorney General. 



70:3 Ol' I NiO.'IS !IF THI·: :\'1''1\ll<i\'I::Y CEi'\ERt\L 

----------------------
Notar~· Public .: a Minor Cc/.1~ Not be Appointed. 

NOT1\I~Y PUt.:I.IC: A MINOR CAN NOT BE 1\P­
PO[NTED. 

Office of the Attorney l~eneral, 
Columbus. Ohio. February '17, t88o. 

DEAl( S m :-My 'attention has been called to an en­
dorsement which 1 made upon the back of your letter of 
January 2Gth. It was answered by 111e with a large mass 
v£ other cqrrespondence. and without giving the subject 
proper thought. J g l;mced at the act of March zz, 1879. 
and compared it wi th the previous section of law, relating 
to notaries public. and without thinking further, answered 
that I thou ght you could be appointed notary public, not­
withstanding the fact that you are a .minor. Further re­
flection convinces me that. there are fatal objections in 
the way. 

Probably a minor could not execute a bond 
that would be binding upon him, and being a minor, prob­
ably he could not be held responsible for his official acts. 

I fear ' that my hasty at;swer before given has caused 
you mi.1ch trouble. 

Yours truly, 
GEO. K. NASH, 

Attorney General. 

Tc) M'r. S. \V. Craighead. Mansfield, Ohio. 
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Power oi City Conucil.s to Contr·act For Gas. 

POWEl~ OF CI.TY CUUNCI.I.S ·ro CONTRACT FOR 
G:\S. 

Office of the Attorney General, 
Columbus, Ohio, Febntary 18th. 

DEt\R SiR:-Your favor of February T4th has been 
received. .It is not made the duty of the attorney general 
to give legal a·dvice or opit1i.ons to municipal corpora­
tion~, their officers or rep'resentatives, and if ·he assumes 
to ~lo ~o, his opinions should have no more weight than 
that of any other attorney; and in what I may say to you 
in regard to the subject matter of your lerter, I want yon 
to consider it as co111ing from me as an individua1. 

J enclose herc,..,i th a copy of an opinion of my pre­
decessor in regard to the· power of city councils in mak­
ing contracts for the supply of gas. I can not speak any 
more definitely upon this subject than he did. Section 
2702 is substantially a re-enactment of the Burns law, 
to which i'vfr. Pillars referred in his opinion. This sec­
tion see ms to be as stringent in its provisions as was the 
origina l Burns law. 
. It has occurred to me that Sec. 14, Chapt. 4, Ohio 

laws, Vol. 75, page 357, which was in force at the time 
Attorney General Pillars gave his opinion, may clothe 
city councils with some power in regard to this matter. 
Section 249c is a re-enactmen t of the section last referred 
to by me. There is a blunder in this section; .instead of 
the words "7551'' at its close, there should have appeared· 
3551. I can hardly see how the provisions of section 
249t can be carriecrout 'if the provisions of section 2702 

·are to be strictlv construed. - Respectful ly yours, 
G£0. K. NASH, 

Attornev Gene.ral. 
To Mr. F. P. Cunningham, Attorney-;t-Law. 
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Officers Cannot 1-fa<JC lnte·rcst in Public Contracts. 

OFFICERS CANN<.)T I-lAV E INTEREST IN PUB­
LIC CONT£~ACTS. 

Office of I he Attorney General, 
Colulllhus. Ohiu. r\:bruary 20, r88o. · 

DEAR Sn{ :-1' have received your favor of the I rth 
inst., in which 'you ask t·his qucst·i(lu : 

"Can an infirmaq: director. w.ho is also an in­
surance agent. contract for the iusurancc on the 
county infirmary building or on any other county 
property?''. 

To this question I am compelled to answer no. Sec~ 
tion 6969. Revised Statutes reads as follows: 

"An officer elected or appointed to an office 
of trust or profit in this State, and at~ agent, 
clerk. servant or employe of such officer, who, 
vvhile acting: as such officer. agent. clerk. servant 
or cmpk~yc. shall lu.:comc din:ctlv or indirectly in­
terested in any contract for the purchase of any 
property or fire insurance for the usc t)f the State, 
county. township. city. l'owtt ot· villag-e. shall be 
imprisoned in the penitentiary. not more thatt ten 
years nor less than one year.'' 

It will be observed that Sec. 36, Chapt. 8, of the 
criminal code, page 273, laws of 1877, contains the same 
provisions as Sec. 6')6;>. 

The provisions of Sec. 6969 are very sweeping in 
their character. Ji you give the words of this section 
their simple and ordinary meaning it appears to me. that 
they ·prohibit any officer, whether state, county, 
municipal, or township, from having an interest in any 
contract for the. purchase of any property or fire insur­
ance for the use of the State, cottt~ty , township. city, 
town, or village, whether it be a contract in t he making 
of which, sitch officer has some official duty to perform 
or not. . Truly yours 

GEO. K. NASH, Attorney General. 
To lVIr. J.P. Winstead Prosecuting Attorney, Circle­

viJle, Ohio. 
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Securil'y for Costs,· lv/a.gistrate's Power to 1l1al~c. 

SECURITY !70R COSTS; MAGISTRATE'S POWER 
TO TAKE. 

Office of the Attorney Genera 1, 
Columbus, Ohio, February 23, r88o. 

DEAR Sm :-Under Sec. 4131, Revised Statutes an ex­
amining magistrate, in the case of a misdemeanor, may 
require security for eosts from the complainant. 

Section 1312, provides that when the magistrate 
takes insufficient security, the commissioners shall not 
take into account his fees in such case, in making his al­
lowances. Section I 3 I 1 also provides thaf .it must be 
shown that reasonable care · was exercised in taking se­
curity for costs. The statutes uot only authorize magis­
trates to take security for costs, but also make their "fees 
in a great measure dependent on their:. doing so. 

In the case which you present, the justice did what 
he was authorized and required by this law to do, and 
one hundred (100) dollars was deposited with him as se­
curity. The case failed, a11d I am clearly of the opinion 

·that the magistrate can use the money deposited with 
him in payment of the costs. If he can not, all these pro­
visions of law, giving magistrates power to .require se­
curity for costs are vain things. 

I do not think the commissioners can pay these costs 
out of the county treasury if the justice should give up 
his securi ty. 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 

To John T. Hire, Prosecuting Attorney, Hillsboro, 
Ohio. 
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Allo·wallcc of $roo to Attomeys. 
- --- ----

ALLOWANCE OF $roo TO ATTORNEYS. 

Office of the Attornev (;eneral, . 
Columh11s, Ohio, Fel;rm:ry 23, r88o. 

DE.\ I: Srrc-Yt'nrr favor of the 19th in st., lias been 
recei,·c<l. The question as to whether, under sections 
724'5 ·and 7~46, where twn alton1cys h ave been a::.:>ig11ed 
to defend an indigt:nt pcr:-;on charged with homicide, 
$roo. can be allowed to each attorney, or whether only 
$100, can be allowed to both, is not without difficulty. 

Prior to January J st, the act oi March J, 1875, 0. L. 
Vol. 72 . . page 46, seems to have been the one in force 
upon this subject. Yotr will see that this act is similar 
in its provisions ·to sections 7245 and 7246 of the Revised 
Statutes. If .~nything it is stronger against the allow­
ance of $roo. to each attorney than the present law. Un­
d.er th<t t :-;tatute my predecessor. on the 4th o£ September. 
1878, held that only ~roo. could he allowed to hotli at­
torneys. On June 30. 1876. l·lon. John Little. attorney 
general, construing the same statute, held that each at­
torney, in the discretion of the commissioners, could be 
·paid $roo. 

Hon. E. F. Bingham and Hon. E. P. Evans, judges 
of the Cour t of Com mon Pleas, fo r this county. have 
each construed the statute in the same way as Mr. Lit­
tle did. 

I am inclined to the opinion ~hat where the words 
"the cottrt shall assign him counsel not exceedin g two," 
arc used in Sec. 7245. we'would be perfectly justified in 
supplying the word ·'counsel'' after the word "two." If 
this be so. the word "counsel." as it appears in Sec. 7246. 
if> used in the singular ntnnb~r. and each counsel. where 
there are two, could be allowed in the discretion of the 
commissioners. not cxceedi ng $too. 

In reply to your second question, T am compelled to 
say that, for servi ces, und_er sections 1052, 2754 and 2833, 
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County Conz1nissi01te1's,· P07.ver to Emplo~v Connsel . . 

relating to the taxation of dogs the county auditor is not 
entitled to additional fees, and the commissioners could 
not al low him compensation for extra ·labor. Sections ·' 
ro69 to 1078 inclusive prescribe the fees and compen­
sation to be received by county auditors, and they can 
lawfully receive only such fees as are pn~scribed in these 
sections, Section .1078 seems to be very clear upon this 
subject. Respectfu lly yours, · 

GEO. K. NASH, 
. Attorney General. 

To Mr. Frank P. Magee, Prosecuting Attorney, Mc­
Arth ur, Ohio. 

COUNTY COlVfi\'TISSIONEHS; POWER TO EM­
PLOY COUNSEL. 

Office of the r\ttorney General, 
Columbus, Ohio, February 23, r88o. 

• I 

GENTLE~-fEN :-Your favor of the 19th inst. has been 
received. In answering your question. I call attention 

. to sections 1274 and 845 of the Revised Statutes. By Sec. 
1274 I am of the. opinion tliat county commissioners are 
limited to the prosecuting attorney for legal opinion and 
advice. For this purpose they could not retain counsel 
other than the prosecuting attorney. · 

In case the commissioners should bring an action or 
be sued; they are authorized by Sec. 845 to emp'loy coun­
sel, not -exceeding two, ,and to pay a ·limited sum for their 
services. In this last event, however, I think that it 
would be best to retain the prosecuting attorney a~ one 
of the counsel, nnless there be sori1e good reason for do-
ing otherwise. Truly yours, 

GEO. K. NASH, 
Attorney General. 

To F. N. Horton. Levi Colby, T. N.ev,rton, Commis­
. sioncrs of Defiance County. 
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Girls' lndusirial Home:· Contract Cottcem£ng. 

GIRLS' INDUSTRIAL HO iVIE; CONTRACT CON­
CERNING. 

Office of the Attorney General, 
Columbus, Ohio, February 24, 188o. 

Dr::,\R SIH :-I have cardul!y examined the matter 
presented by -yot;r board of truste-es several .day;; ago. 
The question is wheth er under sections 3193, 3I94 and 
3195. the persons who are sub-contractors under Harris 
VI/. Newell can 9btain a lien for labor and materials fur­
nished upon a building belonging to your institution 
prior to December 6, 1879. 

I answer that they have not obtained a lien upoH 
such structure, because it is ''public propet·t_v." \Vhen, 
however, the sub-contractors or material men performed 
labor or fmnished material for ~aid huild!ng, under the 
contract, and such contractor failed to pay them there­
for, and such s~tb-con'ti-actors cr material men filed at­
tested accounts of snch labor or materials unpaid for, 
with the board of trustees or the secretar~v, it became the 
duty of the board to i10tify the contractor of such fact, 
and to retain the· amount due for the labor or materials 
out of ai1y payment due or to become due the contractor 
at the time or after the filing of such attested account. 
for the use of the laborers or material ITren. 

The foregoing agrees with an opinion heretofore 
given hy one of my predecessors, Hon. John Little. 

In -this case the contractor on tb~ 6th clay of D_ecem­
ber made an assignment for the benefit of his creditors, 
and these accounts were not filed tmtil the 8th of De­
cember, and the question which arises is, "whether or 
not such assignment would affect the rights., which the 
sub-contractors might otherwise have acquired?" 

I -am inclined to the opiniqn that, ;.meier Sec .. 3203 
and Sec. r6, of the act passed M.ay 4, 1877, Ohio Laws, 
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Notary Public; a Mt:nor Can Not be Appo~ntcd ,a. 

Vol. 74, page 173. th e rights of the laborers and material 
men were not in any way affected by the assigninent. 

It seems to me tliat these sections were n1ade for 
the· purpose of evading the effect of a decis ion of the 
Supreme Court , in th e case· of Copeland et al vs: Man ton, 
22d Oh io State Reports, p. 398. 

My_ advice to the trustees is not to ,Pay the money 
in their hands and clue upon the cont ract of Newell, to 
his assignee, un less directed to do so by some court hav­
ing jurisdiction of the case. 

Respectfully yours. 
GEO. K. NASH, 

Attorney Genera l. 
T o I. vV. \¥atkins, Secretary Giri·s' Industrial Home, 

Delaware .. Ohio. 

NOTARY PUBLIC; A MINOR CAN NOT BE AP­
POINTED A. 

Office of th e Attorney General, 
Columbus, Ohio, Februa ry 24, r88o. 

DEAR Sr~ :-I IJave ~arefu lly examined the brief pre­
sented by you rself in suppor t of the lega lity of the ap­
pointme nt of a niinor as a notary public, but for your 
~ake, I regret to be compelled to s·ay that I am not con­
\rinced by it . 

In addition to reasons before given by me, I present 
.the following in support of my view: · 

Sec. 4 of Art. rs of the constitution of the State says 
that , "No person shall be elected or appointed to any of­
fice in th is State, unless he possess the qualifications. of 
an elector." 
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No!CJ-ry Public; a Min.or Can Not be Appointed a. 

Sec. 1 12, Revised Statutes three t imes speaks of · the 
position of a uotary public as an office. Sec. '113 speaks 
of the position as an office, and a lso says that a notary 
public shall provide himself with an official seal and '"';ith 
an o ffi cial regis t er. Sec. r q: a lso provides that he shall 
do certain things before entering upon the duties of his 
office. 

J therefore cannot arrive at any other conclusion 
than that the person who holds the position of a notary 
public, is an officer, withi n the mean ing of Sec. 4, Art. 15, 
of the constitution. 

Those, w ho take a diffe rent view fro m myse.lf, cite 
the case oi Norwick vs. the State, 25th Ohio State Re­
ports, page :21. lnstead of th a t case supporting their 
view, I think that it supports the one I have taken, for 
the pe rson in t hat case, whom the cour t h eld was not 
an officer. wa:- silllply a deputy. who could lawfu lly do 
no act ag-ai nst the wi l l of her principal. 

;\ notary pnhlic is an officer who ;,ct:; for himself, 
and i::; rcsponsih k for his acts. The case of the State 
vs. Wilson, 29th O h io State Repor ts, page 347, I th ink 
S\lpports my position in this.matter . 

If J am cor rect, a minor, under the constitution of 
the State of Ohio, cannot be legally appointed a no~ary 
p ublic. 

YOti may say that if this reasoni-ng is followed, 
women can not be appointed notar ies pul:,lic.' T hat ques­
tion is not now raised, and I shall not attempt to "jump 
that d itch" unt il I come to it. 

I regret very much that in your case I am forced 
to th is conclusion, fo r I feel certain that, so far as ability 
ailfl knowledge are concerned, you are entirely qualified 
to perform the duties of a notary. 

Respectfu lly yours·. 
GEO. K. NASH, 

Attorn ey· General. 

To 1\Ir. S. \~f. Craighead, ~'lansfie ld, Ohio. 
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Cou.-nty Ccrm.111-issioners; AlLowances of. 

COUNTY CO:MMISSIONERS; ALLOWANCES OF. 

Office ·of the Attorne)r Gen eral, 
Columbus, O h io, February 26, r88o. 

D c:-''R SIR :- Your favo r of yesterday has been re­
ceived. I tried to be explicit in th e opinion which I sent 
to you on the I rth inst ., and regret that I have been ~Hl-

. fortuna te in the use of language. . 
"r am of the opinio n that the a llowances· that can be 

made to county commissioners are as fo llows: 
· First. Three dollars .for each day that they are act­

ually employed in their official duties. 
Second. F ive cents per mile for each <;ommission­

er's necessa ry travel fo r each regu lar or called. session, 
not exceeding .one session each month. 

T hi rd. \rVhen necessary to travel, on official bus i­
ness out of the cou nty, each commissioner shall be a l­
lowed his reasonable and necessary e~penses actually 
paid in the discharge of such duty , in addition to his per 
diem~ 

This s tatement applies to all counties having less 
than one hunclrecl thousand inhabitan ts, at the last federal 
census. 

Only such a liowances can be paid to county commis­
sioners as a re provided by Ia w, an d as no provision is 
made fo r th e payment of the expenses of commissioners, 
when traveling in their own county on o ffi cial business 
(except th e mi leage above stated), they can not be paid 
out of the p\iblic funds . 

The illustration v..-h ich you present in you r letter 
would of course be a hardship, but if the General As­
sembly has fai led to make provisions for such cases, we 
can not remedy it . On ly the makers of the J a,,~ can do 
that. Respectfu lly yours. 

GEO. K. NASH, 
Attorney General. 

T o J. F . Neilan, P rosecuting Attorn ey, Hamilton, 
Ohio. 
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City Councils; Po·wcr of to Levy Ta .. res-J.ltlayors Cannot 
S olc11111ize .~[ arri(J.gco;. - - --- - --

CITY COUNCILS;F'OW£R OF. TO LEVY TAXES. 

Office of tile Attorney General, 
Colu111bus, Ohio, Febrt}ary 29, r88o. 

D":\R S11( :-I han: been sv nn11:h engaged that I have 
not ltacl tinH: to give llt\H:h thought to tlte question sub­
Ill i tted IJ y you. 

I. am inclined to the opi tt ion tlt~\t ttttdl'r Sec. 8267, 
if it is proposed to make a levy in addition to the one 
voted upon five years ago, it is necessary to subn1it the 
matter again to a vote of the people. 

The council is no more bound by ·my opinion than 
that of any other attorney, as the attorn ey genera l is not 
their legal adviser and if you have given this matter care­
ftd consideration , yo ur o pinion is worth more th an mine. 

· Truly yours, 

Mr. C. H. McElroy . 

GEO. K. NASH, 
Attorney General. 

. MAYORS CANNOT SOLEMN1ZE MARRIAGES. 

Office of the Attorney Genera l, 
Co lu mbus, Ohio, March I, r88o. 

DEARSIR :- The mayor oi a village is not autherized 
to solemni ze marriages in Ohio. 

GEO. K. NASH, 
Attorn ey General. 

To Mr. lVL V. Payne, Marion, Ohio. 
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/l.rscssors,· /'Slcction of-''A Legal Settlement." 

ASSESSORS; ELECTION OF. 

Office of the Attorney Gener~l, 
Columbus, Ohio, March T, r88o. 

DE,\R Sm :--Section 1448 Revised Statutes authorizes 
the election of one assessor fo r. each election precinct in 
a township. · 

If it did no't intend this the words ·'or if ,the township 
is divided into two or more e!ection precincts, three for 

. each precinct" are of no use in the section. 
Truly yours, 

GEO. K. NASH, 
·Attorney General. 

To Mr. :M. C. Aldred, Carroll, Ohio. 

".A LEGAL SETTLEMENT." 

Office of the Attorney General, 
.Colu mbus, Ohio. M'arch 4, •88o: 

DE:\1( Sw :- T think that the term '·a. legal scttle­
nH:nL" a.-: appear .... in tiH: k•nn of an ;dndavit·. as set forth 
in "t:c.:t·i•:OII 702. Rcvi~t:d Statute:;, is <lctincfl in sections 
l..j.~)2 and '149.3· 1~~.:\· i:;cd Statutes. 

I infer t·hat: the perso n to whom you have reference 
lived. in your county, and had a legal settlem ent there .be­
fore he went to Putnam County. He was not in that 
county a sufficient length of time to gain a legal settle­
,),ent. If this be so, he is still legally' settled m your 
county. 

Yours truly, 
GEO. K. NASH, 

Attorney General. 
To Hon. Vl. D. Mathews, Probate Judge. 



720 Ol'fNJONS OF THE ATTORN£¥ G£N£H!\L 

SllrueyO?-s; Fees of-Iudgcs of Election. 

SURVEYORS; FEES OF. 

Office of the Attorney General, 
Colu mbus, Oh io, !\•larch 4, · 1880. 

D£,\R SIR:-Your favor of March 2d has been re­
ceivecl. Sections 4506 and 4527 provide the fees to be 
a llowed surveyor:; or engineers in th e const ruct ion of 

coun ty or tow;1sh ip ditches. 
Section 4664 provides compensation for the surveyor 

for services in connection with county roacls. 
All of these acts provide for a per dit:m. and make no 

provision for 1)1ileage. 
As mileage can not be allowed these officers, or any 

officers, without provision of la,v, I am compelled, there­
fore, to ans•ver that they.are not ent.itled to it. 

Yours truly, 
G£0. K. NASH, 

Attorney General. 
To !VIr. \•V. H. Wood, Ton togany, \.Voocl County. 

O h io. 

JUDGES OF ELECTION. 

Office of the Attorn ey General, 
Colu mbus, O hio, Mar.ch 5, 188o. 

DE:\R SIR :-Your favor of February 27th has been 
received. In my opinion the judges of ·e lection, appoint­
eel in your city in March , last, under the law to be found 
on page 58, of the 75th VoL Ohio Laws, ca 1~ not serve 
as judges at the coming April election. 

Neither have you r councilmen power to select such 
juclges again, until the first ~'londay of Septernl~er n ext. 
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Judges of Election- A Local Law. 

Under these circumstances, if the wards of your city 
are divided into precincts, the two councilmen will be 
judges of election in the precincts in which they re- -
spectiyely reside at the coming April electiOn. The va­
cancies n.n1st be fi lled by the electors presen t on th e 
mo(uiug of the election, in accordance ·with section 2935, 
Revised Statutes. · 

Yours truly, 
GEO. K. NASH, 

Attorney General. 

To Mr. H. A. Chamberlin, City Solicitor, Toledo, 
Ohio. 

A LOCAL LAVl. 

Office of the Attorney General, 
Colu mbus; Ohio, March 5, 188o. 

DE.~R SIR:- The ar ticle to which you refer, on page 
88, Vol. 75, 0 . -L., is eviden tly a local law, having appli­
cation only to some town having •1,417 inhabitants at 
the last fede ral census. 

T hese figures were placed in the law, instead of 
the name of the to ... vn, in order to escape a constitu­
t ional provision ag~in st local legislation. 

· Yours tru ly, 
GEO. K.NASa ~ 

Attorney General. · 

To H on. T . C. Ferrill, New Ph iladelphia, Ohio. 
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Enu·merators of the C cns11s. 

Office of the Attorney l_;,,. ... :r:d . 
Columbus, Ohio, .iVI:,r•l, c •• ,s,'-' .... 

DEAR SIR:-I think that you will l·ill• l :• i 11 ll !• ' ''•W•'c' 

to t he in·qui ry made in your favor of l-\:l •r ll :oo·.1• ..;HII•. i11 

section 2794 of th e Revised Statutes u( ( llt i .. , ,)-;~, •• v .. i. 
I, page 728. Respectfully ."'"'~'·"· 

G£0. J( . N .\:;1 1. 
f\tl'o)l'lt• ·y I :o' lli'lll j 

To iVIr. H. A. D ilz, Hamilton, Olti·•· 

ENUMERATORS OF TJ-.11:: l·l:\."'t ' ·:. 

Office of the Attorn,·v 1 ;,.ot ,·r,d, 

Colu mbus , Ohio. Al :tr.-1. I • , I m~. i, 

SIR :-I have the honor to acknowkdg·.: '''" i'•'t'l' l jt!. 11f 
your favor of the 4th inst. 

I know of nothing in the. const il·n ti "' ' .. r l:•wl.'t "I' tlit• 
State of Ohio, that wou ld prohibit '''"'"~'"'' · ""'" it 'itH\1. 
or county officers from serving as Cllllltwr:• ' · ,·.; nl 1 !H• ·HI! 

preaching· census of the United State< . 

!Vlembers of the General i\ s,;~· tt thl y "'' . ., 1.1 f, ,,.; .. ;l 
their right to seats in that body i( l11cy ~'' ' '"' ·' ~~~ - .·,•jd 1!1! 
appointment under the United States ;.:.,,.,.,.""' ''ttl 

In making your selections for t' lll ll lll' l'.'tl • ol'!l' I 1•1'1 '1\ llllti'· 
that your Choice 'WOuld generally f:dl 11 11"11 1< 11\'ttoltl! ·, ool' 

municipal officers. 
There is no legal objection tO th~· ir ~~· l . · ,·ti ..... '"" i 1,, 

most cases, no practical objectio n. hl.'o; :" ' "' ' :o}< '' 1-(•'tJ •: r:.l 
rule, their official duties reqnil'e very Ii i ii.: . . 1 t h,.;,. ,: ,, ,., 

Very re~pcc1· ru l l y . 

Cl::n. k !\:\:; 11. 

Al'l'<:· t·n··y t : •• ",.,.!, 1. 
To :Mr. Francis A. \Valker, Sup.:;r i ol•: f~<ll'l ll . ,f 1 ·,.". 

sus, Vvashington, D'. C. 
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Office of the Attorney General, 
Colum,bus, Ohio, March 6, 188o. 
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DEAR SIR :--Your favor o,f February sth has not 
been heretofore answered, be~ause I have been trying fo 
get som'e more definite. in'formation pr description of the 
lands referred to therein. · . 

My opinion may not be of much value, because of n1y 
lack of information in regard to the facts. If, however, 
the creeks, bays, and inlets are witl)in the boundaries de­
scribing the lands iil the deed, the State conveyed these 
creeks, bays, and inlets with the other part!> of the de­
scribed tract. If this be :-;o, the JH.:r:;on:; own ing the 
titles to t!1c property ckscri bed, would ha vc the sole-right 
to hunt and fish upou so much of these creeks, bays or 
inlets a~ are contained within the descriptiol) of the prem­
ises. If yon will send 111c an accurate description of two 
or three pieces of this Janel so that I may be able to locate 
it upon the su rveys in the auditor of state's office, I may 
possibly be able to give you a more satisfactory opinion·. 

Truly yours, 
. GEO. K. NASH, 

Attorney General. 
To \V. vV. l\·Iontgomcry, Locust Point, Ohio. 

vVATERVVORKS; POWERS OF TRUSTEES. 

Office of the Attorney General, 
Columbus, Ohio, March 6,- 188o. 

DEAR Sm :-You ask this question in your favor of 
the 3rd insta~t: 

Can· a city or village couucil, by ordinance or other­
wise. compel the trustees of waterworks to apply their 
surplus to the reduction of the principal and interest o f 
waterworks bonds? 
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/tVat.-r<\'ork:>; 1-'owcrs of Trustees. 

Thi.:; <pil'sliun Sl:l: lll~ t(• me to be oue of great d'iffi­
c ul ty, :\lid r duuhl. wln~th~r it vvil l be satisfactorly set­
tled nnti l Wl' have an authoritative decision from the 
courts. 

Sect ion 2412 ~ays that this surplus 111ay be applied 
for tltrl:e different purposes; one of which is the JHl)'lllcnt 

· oi intcre~l npon any loan, made for the constructi<:•ll •.•f 
waterwork:;. The section, however, is inddiuill' in it·s 
tenus. It <.loes not indicate when this surplus shall he 
ascertained, nor point out definitely as to wh" shall 
make the application. 

Section 2.:J.l3 provides that the trustees 's hall 111:d.;:c· 
month ly reports oi their receipts to the eouneil. :1n• l 
that the moneys c~llectcd shall be deposited week I y wit· II 
the treasurer of the corporation. Section 2414 l'r"\'idc:s 
that the moneys deposited so, shall be kt~pt as a clisl inct 
fund, subject to the order of the trustees. 

Section 2415 authorizes the trustees l'c'.' 111akc: c:•>~•­

tracts for the enlargement and repair oi wall:rwc:.rks. c;l:c:. 
Takin~ all oi these sections tog-dhc:r t :till i11c.:li11•:d 

tO the opiuit)n that the trustees have tile 1·igflt I'•.• clc-tc:r­
minc when the snrplus func( may be. set a::;id<.: f.;•r !.111; r•lll'· 
po~c o f a :;inking fund , or the payn1en l c:•f int·c;rc;,.;l. c.lll 
watcrwork,.; bonds. 

J. tru::;t that your council and watcrwork:> hc:O:II·cl will 
nOt he.; g'OVCI'tlt:d h)' this C::•q)J'CSSiOn 011 Ill_\' part, fc:•r r :1111 
not 'th t:ir leg-:d :1dvi,.;l:r. and my opini•:t•·• shc:•1ild li :1 v<,; n•:• 
more weight· \\'ith t.hc.;111 than t·hal: (If :1ny clt·hcr :l ii C:•r11c:y. 

T~csJ.H:ct.fully, yc)urs, 
CEO. K. NASH. 

Ath:.rncy Cc.:s•~.:r:d. 

To Mr. D. Danfo rd , City Sc:dil·.i t·or. 
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Rccorde·r,· Fees of. 

Office of the Attorney General, 
Colnmbus,. Ohio, 11'1arch 8, 1880. · 
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DEAR Sm:-Your favor of the 6th inst. has been 
received. 

. You will find enclosed an opinion given by Attorney 
General Pond, in r870, and bearing upon this subject; 
and also one given by myself. · The coclil}ed law super­
seclcs the section referred to in your letter and contained 
in the act passed June 3, 1879. 

Respectfully yours, 
GEO. K.. NASH, 

Attorney General. 
To S. B. \1\'ooclward, Medina, Ohio. 

RECORDER; FEES OF. 

Office of the Attorney General, 
Columbns, Ohio, March 9, 1I88o. 

DEAR S1 R :-Section IT 57, Revised Statutes, provides 
what fees shall be p~id by the person presenting a deed, 
or other instrument of writing. for record. These are 
twelve cents for every hundred words, and ten cents for 
r.ecorcling same. 

· I infer that these fees have reference to services 
performed hy the recorder under sections I 145 and r ISJ· 

If this be so. the recorde.r can not require the person, . 
who p~:esents the deed. to pay the mon.:y spoken of in 
section rrss, and I think that the commissioners are au­
thorize~! to pay the fees necessary to keep up the general 
index contemplated in section IIS4· 

Truly yours, 
GEO. K. NASH, 

Attorney General. 
To S. B. Grimes, Esq., Recorder, Cadiz, Ohio. 
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County Cotnmissioncrs,· Po·wers to Levy Ta:ves. 

COUNTY'COMMJSSJONERS; POWERS TO LEVY 
TAXES. 

Oflicc of the Attorney Gc!neral, 
Columbus, Ohio, March 9, 188o. 

DE,\R Sm:- Yonr favt:>r of the :)r<l in:;L has been re­
ceived. 

If your county comm issioncr,; took the proper steps 
under the acts of April 30, r869, G'ebruary 16, 1870. they 
would not again be compelled to submit the question to 
the people b.efore levying a tax to pay for the turnpike 
roads then contemplated. 

If, however, the con~missioners now propose to con ­
. struct turnpikes not then contemplated, and not consid­

ered by them in the vote which was then given, I am 
. inclined to think that the "policy. of constructing" these 

new roads mu:;t he again submitted to them. 
I do not think that sections 4763. 4764. 4765 and 

· 4766, Revised Statutes, alter the status of affairs. [ think 
this must have been clone under the repealed acts of 1869 
and 1870. 

Yours truly, 
GEO. K. NASH, 

Attorney General. 

To lVfr. J. H. Smick, Prosecuting Attorney, Kenton, 
Ohio. 
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Assessors-Costs Paid b')' the State. 

ASSESSORS. 

Office of the Attorney General, 
Coh11~1bus, Ohio, March 9, r88o. 

Mv DEAR SIR :-In addition to the sections of law enu­
merated in your letter, permit me to call attention to sec­
tion 1448 of the Revised Statutes. Each precinct is clear­
ly entitled to an assessor, and i think that the township 
trustees should include two assessors in the notice, nam­
ing the precinct for which each is to be elect.ed. 

Sincerely yQurs, 
CEO. K. NASH, 

Attorney General. 
To Capt. E. A. Parish, Uhrichsville, Ohio. 

COSTS PAID BY THE STATE. 

Office of the Attorney General, 
Columbus, Ohio, March 8, 188o. 

DEAR Su1:-Your favor of the sth inst. has been re­
ceived. l'vf y i mpre~sion i~ that th~:: costs referred to in 
section 1298, :Revised Statutes, He such costs as are col­
l ect~::d from the defendants, and do not have reference 
to such "sums asare paid by the State of Ohio in _ accord­
ance with Sec. 7336. 

The payment of these costs by the State is a mere 
gratuity to assist the different counties in the adminis­
tration of justice, and imposes no duty to be performed 
by prosecuting attorneys·. 

I placed this construction upon the law during the 
four years I acted as prosecuting attorney, and never· 
made any claim for a percentage upon costs paid -by the 
State. · 
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Justice oi the Peace; Election of. 

I do not believe that the sheriff is .entitled to any 
poundage or per ·cent. on account of such moneys . . 

After the sheriff has collected these moi1eys, he may 
retain the amount of his own costs. He may also lpay the 
c lerk's costs out of the same, and the balance he must 
certify into the county treasury. I think that under Sec. 
I 1 I 7, the moneys so received by the treasurer may be 
counted in making up the amount upon which his per­
centage shall be allowed. 

Respectfully yours,· 
GEO. K. NASH, 

. Attorney General. 

To l\lr., James Conley, New Lexington, Ohio. 

JUST.TCE Of. TI-m PEACE; ELECTTO r OF. 

Office of the Attorney GeneraL 
· Columbus, Ohio. J'vfarcb 9. 188o. 

DEAR SIR :-In an election for township officers at 
which a justice of the peace is to be elected, whose juris-

. dictioi1 is co-extensive \Vith the township, they shaU all 
be voted for upon the same ballot. A separate tally 
she~t must he kept for the vote of the justice of the peace, 
so that tti e proper returns may be made to your. clerk of 
CO\Irt. 

Yours tru ly, 
GEO. K. NASH, 

Attorney General. 

To Geo. L. Foley, Norwich, Ohio. 
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Bom?.t)• Claims-Power of Comm:t:ssioners to Pu·rchqse Toll 
Roads. 

BOUNTY CLAiiV[S. 

Office of the Attorney General, 
Columbus, Ohio, 1v!arch 9, r88o. 

DEAR SlR :-Yonr favor of the sth inst. has been re­
ceived, and the contract carefully noted. 

I am of tlie opinion that it '~as the design of the 
General Assembly by sections I 260 and I 264, R. S., to 
provide that soldiers having pension and bounty cl.aims 

·against the United States, should not be put to any e~­
pense whatever, when compelled to make oath to such 
claims before clerks of court, or when compelled to ob­
tain a certificate i11 1·cg·anl to th e official .character of the 
officer who had administered the oath. If a clerk of 
court, I should not feel authorized to make any· charge 
in administering .an oath in a pension or bounty case, or 
{or certifying as to the official character of an officer in 
any such case. 

Yours truly, 
GEO. K. NASH, 

Attorney General. .. 
. To Tv!r. Ale.x. i\. Ruhf·, Clerk of. Court, Bucyrus, 

Ohio. 

POWER OF C01\Hv!ISSTONERS TO PURCHASE 
TOLL ROADS. 

Office of the Attorney General, 
Columbus, Ohio, March TO, r88o. 

· DE!\R S1R:- Your favor of the 4th inst. has been re­
ceived,: and I have given the subject careful· considera­
tion. 
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George Young; Deed of. 

In my opinion tile act to be found on pages 1981 ant.l 
· 1982 of the Revised Statutes, contemplates the purchase 
of a ll the toll roads in a county, by the commissionen:;. 

The words "or parts of tol l roads" have reference to 
such portions of a toll road, that begins in one county, 
say Madison, and extends into another cnunty, say Clark 
County. 

Tile statute contclllplates that such parts of toll 
roads shall be pu rchas~::d as wdl as the toll roads be­
ginning and ending in the county. 

The s tatute does not contemplate the purchas<:: ·and 
making free a portion of the toll roads in a county, and 
the leaving of' such portions of the toll roads in the hands 
of corporations, upon which people must pay tolls 111 

order to travel over them. · 
I am therefore of the opinion that your board is not 

autl~ori zed to submit to the vote of the pe.ople a propo­
sition to purchase a portion of the toll roads in your· 
county; that you must make an ar rangement to purchase 
all the toll roads and pans of toll roads. o1· none at all. 

Respectfully yours, 

GEO. K. NASH, 
Attorney General. 

To Geo. H. Frey, President Board of Commission­
ers, Clark County, Ohio. 

GEORGE YOUNG; DEED OF. 

Office of the Attorney Geuera l, 
Colu mbus, Ohio, :March 10, 188o. 

DEAR SrR :-The governor and myself have had un­
der consideration the deed proposed to be issued by the 
State of Ohio, to o ne George Young, and the affidavits 
and other evidence accompanying the same. 
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George Y owig ,· De.:d of. 

Under the present state of the evidence, the gover.: 
nor refuses to execute the deed, 

· The only evidence tending to show that a deed was 
executed to George Young-·, is Mr. Gordon's statement . ~ 

that he believes that one was issued. · 
The evidence furnished from the state auditor's office, 

shows that the land was -purchased by lVlr. Young, but 
the report of the register is not endorsed by the words 
"deed recorded." VIe do not· see how we can conclude 
that a deed was ever made. \},f e are inclined to think 
that the deed should be issued under section 4120 Revised 
Statutes, instead of 4121, t he section which s.eems to be 
·contemplated by the applicant. 

lf this be so, the following evidence -must be pro­
vi cled : 

I. A certificate from the recorder of Paulding 
County, showing that a deed from the State of Ohio to 
Geo. Young has never been recorded in · his office, and 
that Geo. Young never conveyed any portion of said land 
to any other person: 

II. A certificate from the state auditor, setting forth 
all the facts appearing from his records, in connection 
with the sale of said land to Young. 

HI. Proof (the best attainable) as to whom the 
legal heirs of Geo. Young are . 

.1 V. Proof of such other proofs as may be required 
under Sec. 4120. 

In general terms, I may say that in all these cases 
the gove~nor and I desire that tlie best evidence possible 
shall be produced. The affidavits of in dividuals as to 
what official recQJds show, will not be considered, when 
the records themselves, or the official certificates of the 
officers having them iri charge can be obtained. 

\Ve do not. desire to be captious, nor to make unnec­
essary trouble for parties, )ret in the discharge of the 
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Assessors. Recorder Ca.11 be a Nota-ry. 
·- ----

<lmies imposed upon us by sections 4120 and 412 1, and 
other section:; o[ l ike charitctcr. we fee l that we ought t•) 
rcc1u•rc the best evidence attain able. 

Hcspcct[ u lly yours, 
CEO . . K. NASH, 

Attorney Ccneral. 
'.J:o Hun. J. r.-. Ogle vee, i \ udit•:>r r.•f St•ttc. 

ASSESSORS. 

Office of the Attorney General, 
Columbus, Oh io, March r r, 188o. 

DEAR Sm :- 'vVhcn a township is .divided into two 
precincts. J think that the people in each precinct elect 
th eir ow11 assessor. and that the assessor should be .a 
resident of the precinct for which he is elected. 

Trt~ly you1·s. 
G.EO. 1;. NASH, 

Attorney General. 
To Mr. \Vm: J. Clarke, Prosecuting Attorney, 

Franklin County, Ol1io. 

RECORDER CAN BE A NOTARY. 

Office of the Attorney General, 
Coitimbus, Ohio, t'l'larch IJ, r88o. 

DEAR SIR :-Section II62, Revised~ Statutes does not 
prohibit a man ser\,ing in the capacity of county recorder 
from becoming a notary public. It does prohibit a re­
co rder, even if he is a notary public,. from taking the 
acknowledgment of any inslrument required to be filed 
or recorded in his office. 
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Judges of Election. _______ ___:::....,__ _________ , __ _ 

This must be the meaning of this section, because a 
coun:ty recorder by virtue of his office as recorder, is not 
authorized to take acknowledgment. 

Respectfully yours, 
GEO. K. NASH, 

· Attornt:y General. 
To Edward Cujder, Recorder, Chillicqthe, Ohio. 

JUDGES OF ELECTIO,'~. 

Office of the Attorney General, 
Columbus, O h io, lVfarch IJ, 1880. 

Dt·::\lt Sn~ :-Your favor o f the t2th inst. has been re­
ceived. I am not certain that I will be able to answer 
your questions correctly, as the statutes to .which yoLt 
refer have bee;1 repealed and are not now in force. The 
only .laws now in force regulating· elections are the codi­
fied laws, which took effect on the first of January, last. 
I presume that section 1730 of the .Revised Statutes takes 
tl1e place of the law to which you refer. 

Under section 1730, the mayor and two councilmen 
would constitute a quorum, and coulcl act as the· judges 
at a mttnicipal election. 

Sections 3904 to 3910 inclusive, of the Revised 
Statutes of r88o, provide ho\v the directors of village 
school districts may be e lected. If the . same territory 
that is within the corporation limits constitutes the vil­
lage school district, then there is no necessity for but 
one set of judges. But if there is territory in the vil­
lage school district, not included in the corporation, then 
there must be a separate set of judges, and the election 
must be conducted as prescribed in section 3908. 

Respectftdly yours, 
GEO. K. NASH, 

Attorney General. 
To Dr. V·/ m. \iV arner, Congress, Ohio. 
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Prosecuting Attonrc;:,·; Drtt')• of; Cor1.1ny Co'll/rnissr:ol£c·r /lct­
iirg as Assessor. 

PROSECUTING ATTORNEY; DUTY OF. 

Office of the Attorney General, 
Columbus, Ohio, i\ifarch 13, 188o. 

DEJ\lt Sa~ :- Your favor of the 8th i~1st., has UC\:11 re­
ceived. In reply thereto 1 will say that in proceedings lO 

prevent crime, when a peace warrant has been issut:d, it 
is the duty of the prosecuting attorney, when the c;,,;c 
reaches the Court of Common Pleas, to appear· and prose­
cute for and on behalf of the State of Ohio. 

All {)roceedings of this character are conducted un ­
der the cri111inal code. The State is the party plaintiff, 
~nd l IHive no dotrbt about the proposition that it is the 
duty of the prosecutor to appear for and on behalf of 
the State. 

lt is rH) part (•f t"h<.: duty <•f tl11: pr(>!;<.:<.: l rt"ing at:tC>r11 <:y 

to conducl procc~cli,rg-s llll<.h:r tlh: ha~tardy ;,ct. 

Rc:::p.::cl.f ull ~- .'·.:•H r :-; . 

(;CO. 1(. NASH· .. 
Attorney General. 

To Mr. M. D. Manrlt Prosecuting Attorney, Pauld­
ing, Ohio. 

COUNTY COlVIl\.fiSSlONER ACTING AS 
ASSESSOR. 

Office of the Attorney General, 
Columbus, Ohio, ·March 13, 188o. 

DE:\R SIR:-Your favor of the 12th inst., has been 
referred to me by General Gihson . · 

There is no law which prevents :\ county commis­

sioner {r?m acting as an assessor of real estate. There 
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Revised Stallttes; Diso·ibution of. -----
is a manifest impropri ety in his so cloing, as in his capaci­
ty as commissioner he will afterwards be required to act 
a.c; a member of the connty board of equalization, and as 
such be requi red to revi ew his own acts as assessor. 

I know oi no law however t hat would prohibit him 
from so doing. 

Respectfully yours, 
GEO. K. ~ASH, 

Attornc:y General. 

To Mr. N . S. Cole, Holgate, Ohio. 

REVISED STATUTES; J)JSTRIBCTION OF. 

Office of the. Attorney General, 
Columbus, Ohio, March 13, 188o. 

DEAR Sm:-Your favor of M~rch 8th to Hon. A. H. 
Pearl, has been referred to me. 

Under the present condition of th e law, the revised 
edition of Statutes, 188o, cannot be given to city clerks 
free of charge. 

The secretary of state and cou nty auditors can only 
deliver them to such officers as are named in the act au­
thorizing their distribu tion. 

R espectful ly yours, 
CEO. K. NASH, 

Attorney Genera l. 

To Mr. I. J7. Beecher. Sandusky, O bio. 
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S l'Cifl·if~J' for C.osts, Etc. 
---------··-

SECURITY FOR COSTS, ETC. 
• 

Office of the Attorney General, 
Columbus, Ohio, Mardi 13, 188o. 

DEAR SIR:-Your favor of the 8th inst., has been re­
ceived. Sec. 1309, Revised Statu tes, has reference to cases 
of misdemeanors wherein there has bec:n a conviction, 
and the defendant proves to be insolvent. 

SPctions 130 and 1312 have reference to cases 
wherein· there has been a failure to convict for any cause. 
and wherein the examin ing magistrate was authorized 
to take security for costs at time of their q>mmencement. 

Under these last sections, if it should appear to the 
commissioners that the prosecuting witness was so poor 
that he \.Vas 11nahle to give security for costs, and for that 
reason it was not n :quircd, the commissioners conld a l­
low the pa_vnu.:nt .-,f the..: costs. If the..: pn:o~ccuting- wit­
ness was ;unpl_y ;1blc..: to sccun: costs and the magistral"c..: 
does not require hi.m to do so, "then no allowance can he 
made. 

lf the magistrate exercised reasonable care in tak­
ing security, and he surely afterwards became insolvent, 
then· an allowance could be made for his costs. 

If the security was insufficient at the time of its be~ 
ing taken, then no allowance can he made. 

I n no case of a misdemeanor, when the State has 
failed , can an allowance be made for fees, until it is 
shown that the prosecuting w itness is wholly unable to 
pay them. 

• I 

You ask in ' ':hat cases of misdenieanors can the al-
lowances be made? 

I answer, in the .case of any crime, which is classed 
as a misdemeanor by our criminal laws: 
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Resignation oi CouniJ• Commissioners. 

Al.ways bear in mind that the aggregate amoun t of 
th e a llowance made to any officer under sections I 309, 
IJl'l and 1312, must not exceed $roo in any one year. 

Respectfully yours, 
GEO. K. NASH, 

- Attornev General. 

To J ohn l\'lcVicker, Prosecuting .Attorney, New Lis­
bon, O hio. 

RESIGNATION Of COU!\'TY COMwiiSSrONERS. 

Office o f tile Attorney Genera l, 
Columbus, Ohio, March 15, r88o. 

DJ;:AR SIR :-It is pe rhaps immaterial to whom a 
county commissioner addresses his resignation, as I do 
not understand that it i~. the duty of any one to accept it. 
It would he proper fo r him to address it to t he board of 
w hi ch ·be is a tllember. I think also that it should be 
addressed to the probate judge, audi tor and recorder of 
the county, as under Sec. 842, Re.vised Statutes, it be­
comes their duty to fill the ,·acancy. 

Truly yours, . 
G EO. K. NASH, 

Attorn_ey GeneraL 

To vVm. H. Leete, l?rosecuting Attorney, \Naverly, 
Ohio. 
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Militia Exempt From Labor on the Hightt'(l)'s-St.;JI(I-

grapher of County,· ORi.ce of. 

J\flLlTIA EXEMPT FROM LABOR ON ·.I'J-11:: 
HIGHWAYS. 

Office of the Attorney General, 
Columbus, Ohio, March r j, r88o. 

D£:\1~ Sn'{ :-Acting and contributing members of all 
con1panies, troOp$ and batteries, duly org<tnized ut;der the 
militia laws of Ohio, are during their membership, ex­
empt from labor on the public highways, and hom ser­
vice a? jurors. See Sec. 3055, Revised Statutes of Ohio, 
r88o, page 794. 

Section 3039, Revised Statutes, prescrib'es who may 
become a contributing member and what shall be re-
quired of such members. Respectfully submitted, 

GEO. K. NASH, 
t\tlonJ<'Y General. 

To Gen. Wm. H. Gibson. Adjutant General of Ohio. 

STENOGRAPHER OF COUNTY; OFFICE OF. 

Office·of the Attorney General, 
Columbus, Ohio, !\{arch 20, t88o. 

·Dr::,,R SrR :-Your favor of the r8th inst. has been 
received. 

I do not think that the county. COllllllissioner,; ctr t 

provide an official stenographer . with <tn office at :"'Y 
. other place than at the court house. 

Neither do I t}~\nk that they can pay hin1·;r ll'l•)lr<.:y 

compensation· in lieu. of an office. 
Respectfully your~. 

GEO. K. N t\SH, 
t\ lto rnty Cc~ncra I. 

To Mr. F. T. fllfcHenry, Lima. Ohi•:.. 

,(0 
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Revised. Statutes; Distribu.tion of-Publ-ication; of Advert·ise­
ments in Newspa.pers. 

REVISED STATUTES; DISTRIBUTION OF. 

Office of the Attorney General, 
Columbus, Ohio, March 20, Ja8o. 

DE:\R SIR :-Your favor of the r8th ins t ., has been 
recei v'ecl. 

I think that you are entitled to a copy of the Re­
vised Statutes as clerk of the Court of Common Pleas, 
and also to ~\ copy as clerk of the District Court. 

T he seHctary of s tate infor111s rne t!tat he puts this 
con~ITucl'ion upon t he law of last winter. 

Your~ trul.1·. 
GEO. K. NASI-I, 

AJ:torn ey General. 
To I. L Zeller. Clerk of Courts, Ohawa, Ohio. 

PUB LICATI.ONS 01< 1\ DVERTISE.MENTS IN 
NEWSPAPERS. 

Office of the Attorney General, 
Colt11i1bus. Ohio, i\{an:h 20. 1880. 

DL\R S1 1c-You have ca lled 111y attention to, and 
asked sontc quc~t i ons in regard to sectio n 4367, Revised 
Statutes, 188o. 

There arc ntan_v adve rtiseme nts which the la1'1• re-. 
quires shall be publish ed in at least one newspaper . 

. For instance, Sec. 297r, requires that · a sheriff's 
procla mation of an election must be publish~<! in one 
ne.,vspaper. Sec. 458 re~1uires that the times of holding 
courts sha!l be published in at least one newspaper. 

Section 4367 does not g iv e a discretion to the officers 
named so that th ey 111ay prevent publi cations that are re­
quired by other sections of the stattites. 
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Election Laws. 

It does however give this kind of a discretion. Ii 
other sections requi1·e that the advertisement sha ll be 
published in one newspaper, the officers named in Sec. 
4367 may determine whether it sha ll be. publislied i~ two 
newspapers. 

I th ink also that these officers have a right :under 
this section to publish crdvertisements of getieral interest 
to the tax payers, other than those named in t his section. 
But they should be c.rcecdingl_v ,;n.rcful in the exercise of 
this diScl·etion. 

I do not think that public · officers are authorized to 
inake a contract to publish advertisements in four ·news­
papers, even if each agrees to do t.he \Vork at balf legal 
rates. They may however make their contracts with t\\10 
newspapers, and if those two newspapers see fit ·to di­
vide the money recei~/ecl with two other newspapers, they 
have a perfect right to .do so. 

Please excuse me for not answering before, for I 
have had several inlportant m atters, which occupied Ill)' 

attention fully. 
Truly yours, 

G£0. K. NASH, 
Attorney General: 

To M r .. M. B. Earnhart, Prosecuting Attorney, Troy, 
Ohio. 

EL-ECTION L>\ vVS. 

Office of the Attorney General, 
Columbus, Ohio , March z3, r88o. 

DEAR SIR :-The question which yo.u put depe1~ds so 
much upon th~ intention of the pa rty tha~ it is difficult to 
answer. 

: If a citizen of Ohio goes into Virginia _for a tempo­
rar y purpose and with the intention of rcturningto Ohio 
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County Recorder,· Duties of. 

when that rurpose is accomplished, and exercises no 
right of citizenship in Virginia, he does not lose his 
right t!) vote ·in Ohio, no matter how long he may be ab­
sent. If, however, he shou ld vote in ·Virginia, or do any 
other act that would fix his citizenship there, tha t WO\lld 
sett le the matter··. 

If he did not ·have a fixed purpose to return to Ohio, 
when he left, after the accomplishment of his purpose, he 
wotdd lose his right to vote here. 

Respectfully yours, 
CEO. K. NASH, 

At:t~lrncy Gene ral. 

Tc:• Mr. B. F. lkll. (Jerk ... Hormor, Ohio. 

COUNTY RECORDER; DUTIES OF. 

Office of the Attorney General, 
Col11mbus. Ohio, March 23, 188o. 

DEAR Sue-You are all right thi$ time. I am pleased 
to say. All that a county recorder is ho111ld to do under 
section 1 147. j{. S. of Ohio. is to furnish t.Hl clenmnu an ac- . 
cu rate copy of any instn11m:nt o f record in h is office, and 
to certify to thc corn.:cl ness of said · copy :111d attach his 
offici:tl sc<tl. 

[ do not hclicv~ that the recorder is required to cer­
tify_ that there are no liens upon a certain piece of prop­
erty. 

Tru ly yours, 
GEO. K. NASH, 

Attorney General. 

To Mr. ]. H. Mitchell, Prosecuting Attorney, New 
Philadelphia, Ohio . . 
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Assessor_: Electiou of-Vacancies in Office; How_ Filled. 

ASSESSOR; ELECTION Of. 

Office of the Attorney General, 
Columbus, Ohio, March 23, r88o. 

GENTLF.MEN :-There .are to be but th~ee township trus­
tees elected for each township. whdhcr it has one or two 
precincts. 

\•Vhere there are two precincts tl1ere nws1· he ;1 11 as­
sessor e lectei.l for each prc~inct and ·!·he ckctor~ of <:ach 
precinct vote for their own asse~:-:nr. The assc:-:~.-,r 

should be a resident of his own precinct. 
The third question y_ou ask arises under the revenue 

laws of th e U nited States: 
I understand that the United States officers hold that 

a druggist must take out a license in ordr:r to sel,l liquors 
for medical purposes. 

Respectfully yours. 
CEO. K. NASH, 

Attorney Genera I. 
To .Messrs. vV. F. McQueen and P. F. Stacy; East 

Palestine, Ohio. 

VACANCIES IN OFFICES; HOW FILLED. 

Office of the Attorney General. 
Columbus. Ohio. March 23. 1880. 

DEAR SIR:-Your f~vor of March r8th has been re­
ceived . Section 1754, Revised Statutes, provides how 
vacancies shall be filled _in the office of mayor. Jt does 
not" differ materially from the law as it existed· prior to 
January rst, r88o. 

You \viii see that that section provides that where 
there is an election to fi ll a vacancy in the office of 
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mayor, it shall be for the unexpired term. 
I therefore conclude that your election in r879 •vas 

not for two yea-rs, but for the u_nexpirecl term. 
Respectfu lly yours; 

GEO. K. -NASH, 
Attorn~y General-. 

To Mr. W. H. Carlin, Mayor, Congress, Ohio. 

CITY CLERK; TERM .OF. 

Office of th<.: Attorn<.:y General, 
Col11mbus, Ohio. March 24, r88o. 

Dr::An Sw :-If you consider sections 1707 and 1709 
. standing by themselves, I think perhaps you might 

rightfully come to the conclusion that the clerks of 
cities of the second class in Oh io can hold· their offices 
for the period of two years. 

I think however that Sec. 1676 ought to be con­
sidered in connection with the two sections above re­
ferred to. 

\Vhile the first two -sections above can be construed 
to mean a two years' term, the section iast referred to 
seems to give the counci l the po·wer to elect a clerk each 
year, and that its organization is not complete without so 
doing. 

J therefore conclude that: a city clerk can hold his · 
office for but one year only. 

Respectfully yours, 
GEO. IC NASH, 

Attorney Genera I. 

To Mr. S. C. Cole, City Solicitor, Massi llon, Ohio. 
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Insurance of Plate Glass by the "Lloyds." 

INSURANCE Of PLATE GLASS BY THE 
'"LLOYDS." 

Office of the Attorney General, 
(Qiumbus, Ohio, March 27, r88o. 

DEAR SIR :- Your favor asking ·whether or not cer­
tain parties who are issuing insurance policies in Ohio 
11pon plate glass. ·written at the ... Lloyds,'' 130 and 132 
Broadway, New York Cit)'_. are violating the insurance 
laws of Ohio, has been received. 

The parties fo1· and in behalf of whom these con­
tracts of insurance are made, are I understa11d, twelve in 
number. each one of \<Vhom agrees in the cOJ)tract to pay 
one-twelfth of the loss, if any is incurred, and he is not in 
any way responsible for the agreement of his associates. 
It is claimed that a contl'act is made for each individual 
but for the sake of convenience alone. the contract is 
111ade upon a pice~: of paper. by common agents. and the:: 
policies arc issued from one (>fficc. conl'rolkd by the 
twelve individual::;. 

I have given thi:; question very careful consideration 
ior the following reasons: · 

I. The gentlemen n::piesenting the twelve P.ersons 
known as the "Lloyds," seem to ·be sincere in their desire 
to learn their rights unqer the laws of Ohio, and in their 
wish to observe in the strictest manner the provisions of 
our Statutes. 

rr. J'hey have presented carefully prepared briefs 
and authorities, worthy of great consideration, in sup­
port of their theory. 

III. On the 20th of ·March , r879,· my predecessor, 
Hon. Isaiah Pillars. gave a carefull}c prepared opinion 
upon the same subject and I should hesitate ·tong before · 
reversing an opinion which he had deliberately' given. 

It seems to 1~1e that this whole matter is governed 
by that portion of section 289, Revised Statutes of Ohio, 
which reads as follows: 
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hw~rance of Plate Glass by the ''Lloyds.'' 

_ "And it is unlawful for any company, corpora~ 
tion or association, whether organized in this State 
or elsewhere, either directly or indirectly, to en­
gage in the business of insurance, or to enter into 
any contract substantially amounting to insurance, 
or in anv manner to aid therein in this State with­
out. first-having complied with all the provisions of 
this chapter.' . 

I think that the words ".company or association," as 
used in this ·section, must have reference to bodies of 
persons not organized as a corporation under the laws of 
this or some other State. If this be not so, these words 
are mere surplusage. 

The· question which now ari::;c::; is ;'arc these twelve 
individuals doiug lmsiness as the Lloyds, either a com­
pany or an association?'' 

A common <lefi.nition for an a~sociation is "a union 
Qf persons in a cotnpapy fell· some p::\rticular purpose." A 
cornpany is commonly defined a·s ·'an association ·or per­
·sons for the purpose of carrying on some enterprise for 
the common benefit." 

I cottclude that the twelve individuals referred to in 
your letter, are either an association or company. They 
have common agents, who make contract::dOr· them; they 
have an office in common: their contracts are made. at the 
same time and place, and upon the same piece of paper, 
and it seems to me that they are in fact associated to­
gether for a common purpose, if for no other, at least, for . 
the purpose of convenience. 

I cannot come to any other conchtsion than that 
these twelve gentlemen come within the provisions of 
section 289, R evised Statutes, herein before r~ferred to, 
and that in accordance with the words ·of that statute, 
their business in this State is unlawful. 

Respectfully yours; 
G EO. K. NASH, A ttorncy· General. 

To Hon. Joseph F. \Vright, Superintendent of Insur­
ance. 
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Armory; Provided by ·Cities-Reform School For Boys. 

ARMORY; P-ROVIDED. BY CITIES. 

Office of the Attorney General, 
Col umhtlS. O hio. !\ITarch 29_. ·t88o. 

DEAR Sill :-Yonr favt)r 4.1f lh4..: 25th insl. has ltc<.:ll re­

ferred t·o 111~: fo.>r reply hy V\'111. 1:1.. GiltS(lll. adjut:ntl !;:'4..:11 -
cral. Scctil)n ]085 mal,es it the dnl_v of utu11 icipal cor­
pora t ions <tlld. town~ltip:; tn pro:!v id e :111 :ll' llt•:OI'.\' :11td c.lrill 
room for an.v comp~uty . t'I'Oop. 01· batl<:r_r lr)t.::tl'cd iu a11y 
such municipality or township. 

1 think that the· courts would hold that· th<.: w(>'rd 
'~a rmory'' includes a hall with suitable furnitu re, ~liCit as 
gun racks, elc. 

The expense of the armory with its appropriate fur­
nil ure is. however, left to the d iscretion of th e proper 
officers of the village or township providing the sa t11C. 

These o fficers a lso in providing these must be care­
ful and not violate the provisio ns of what is called · the 
"Burns law.'' 

Respectfully yours, 
GEO. K. NASH, 

A ttorncy Genera I. 
· T o Wm. lVfanington, Esq., Waynesville, Ohio. 

REFORM SCHOOL FOR BOYS. 

Office of the Attorney General, 
Columbus, Ohio. March 29, r88o. 

DEAR S1R :-Y ou ask for what period of time .Y0U ca n 
retain in custody <1 boy ·who has been committed hy com­
petent <ntthority t o the reform school fo r n period nf (nH~ 
yea r. . 

Section 752, Revis ed Statut es, provid~.s that all youth 



GEORGE I<. ~ASH-I88o-I88J. 747 

·Reform School For Boys. 

committed to the reform school "shall be committed un­
til they arrive at full age, unless sooner reformed." 

If a court should commit a boy for one year, or for a 
less· time thau named in Sec. 752; it wottld be manifest 
error, and if such,case should be taken to a ·higher court, 
it would undoubtedly reverse the findings o( the court 
below. 

During the period for which the sentence \VaS given, 
a court would not release the boy upon ha.f;ea.s corpus pro­
ceedings, for it wouJd hold that the proper remedy would 
be by proceedings in error. 

After the time has expired, 1 think the case would be 
different. 

If upvn /urb.:as c:orf> lls proceedings you shou ld present 
. tllc cntntttitlllclll'. l IJtlicve the boy would be discharged. 

· lt w0uld only :;how that you had authority to hold 
him hw one year, or whatever period it might specify, and 
if the period has expired I think the court would dis­
charge. I may be mistaken in this view. If there are · 
doubts ttpon this subject, and it is of importance, woulcl 
it not be well for you to have an application for habeas corp·us 
made upon the first opportuni ty, so as to have the mat­
ter passed upon by the courts? 

lJ. I am of the opinion that the board of commis­
s ioners ha~ no power to order the discharge of a boy 
<.:c-.nnnitted to the reform school upon the request of his 
parents e>r relatives, before they have found and de­
ter mined t!wt he is reformed. 

'I I I. · \IV hen it has be·en found by competent authori­
ty that an intllatc has been "reformed," and he has been 
<lischarged. tltc order is final. 

He can not again be taken ini:b custody upon request 
of friends or upon his o>vn request. 

You have no authority to permit a boy, lawfully com­
mitted to your institution. to visit his family and friends. 
Jf a boy should be permitted· to leave t he institutioi1 by 
a pet·son who has no authority to grant such permit, you 
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Reform School Fov Boys. 

'~·ould have the ~ame authority to pursue after and bring 
him .back as if he had escaped. 

V. lf any one of the commissioners is a clergyman, 
I th.ink that under sectio~ 628 it would not be lawful for 
him to act as chap lain, and receive pay, for his services ~s 
such chat)Iain. 

These answers have been long delayed fo r the ~eason 
that there has been some trouble i.n getting a copy of 
your rules and regulations. 

· Respectfully yours, 
CEO. K. NASH, 

Attorney General. 

Col. c.· L. Inn is, Superintendent Ohio Reform School, 
Lancaster, Ohio. 

O ffice of the t\ttorncv General. - . 
. C(ilnmbus. Ohio, i'vlarch 30, r88o . 

. Dt:::\R Sm :- H four h undred and fourteen votes are 
cast ior. "C. F. French," and eighty are cast for John 
Smith. I have no doubt but what th.e courts would hold 
that Charles F. Fre.nch is elect'ed, notwithstanding the 
fact tl.1at on ly h is initials appe·ar upon th e ballots. 

I believe that it is the uniform holding of the courts 
tha t where the in tcn·tion of the majority of the voters can 
he determined, they will give e.ftect to it. 

Yot1rs t ruly, 
CEO. K. NASH, 

Attorney General. 

T o Mr. P. \V. Pool, Crestline, Ohio. 
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Allowance For Fees by County Comm-issiollcrs. 

ALLOW A NCf- FOR FEES BY COUNTY COMMIS­
SIONERS. 

Office of 'the Attorney General. 
Columbus, Ohio, March 30; 188o. 

DEAR Sm :-If one reads section 1309 by itself, he 
would· conclude that county commissioners could : n1ake an 
allowance in lieu of fees only in s1:1ch misdemeanors as 
there ·have been convictions and the defendants prove in­
solvent. 

I think however, that section I 31 r erilarges the power 
of the commissioners in making allowances to justices of 
the peace, mayors and police judge!'. Under section I3II 
I think that magistrates fees may be allowed in. the fol­
lowing cases : 

I. \Nhere the prosecuting· witHess was so poor that 
it \vould have been . impossible for him to, give security 
for costs, and it is impossible to collect costs from him. 

II. Where reasonable care has been exercised in tak­
ing security ior costs, and the surety afterwa.rds becomes 
insolverit. 

Under sections 1309 and I3II no .more than $100.00. 

can be a·llowed a magist-rate in · one year. 
Sections 615 and 621' Revised Statutes, prescribe the 

fees to which a justice .of the peace is entitled. If the 
claim of a town is placed in his hands for collectiO'fi, and. 
is voluntarily· paid before suit, I know of no provision of 
law by which he can be compensated. 

When an officer arrests a ·party for misdemeanor up?n 
view, and then files his complaint with the magistrate, I 
think that it rests in the discretion of the magistrate as 
to whether security for costs shall be required or not. 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 

To Mr. N. ]. Dever, Prosecuting Attorney, Ports­
mouth, Ohio. 
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------------------------------------Just-icc of the Peace; Election of- Election of Diicctors of 
Corporations. 

jlJSTlC£ OF THE PEACE; ELECTION OF. 

Oflic~ of the Atrorney General, · 
Columbus, Ohio, Apri l 2, r8~o. 

DE,~ R Sin :-Y. our favor of March· 31st has . been re­
ceived. 1 see no objection to the name of a candidate for 
justice of the peace 'being printed upon the same ballot with 
the names of the candidates for o ther township offices. The 
same ballot box t11ay be used, and of course only one set' 
of judges and clerks are necessary. 

After counting· the ballots, it is necessary fo r the judges 
of the election to make a return of the vote cast 
fo r candidate5 fo r j nstices of the peace to the co unty 
cler k. 

T he using of one ballot and one ballot box will in no 
way interfere will t their doing this. 

Truly )'Ottrs, 
CEO. K. NAS H, . . 

Attorney General. 
To. Jeremiah Mills, Ore~on, Ohio. 

ELECTION OF DIRECTORS OF CORPORATIONS.-

OfTice of the Attorney General, 
·columbus, Ohio, April 6, r88o. 

DEM{ S1 R :- A t your request I have examined sec: 
tioh 32-l5· Revised Statutes, r elating to . the election of di-

. recto rs of. corporations. , 
The General Assembly sought in the enactment of this 

secti011, to provide means by wliich a minority of the 
stock11olders in a corporation might · gain a representation 
in its . board of d irectors. 
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Medina. Count·y; Deed of Public Park. 

If I am the owner of ten shares of stock in a cor­
poration, and seven directors are to be elected, under 
section 3:245 I am -entitled to seventy votes, and these 
seventy votes J can cast as I please. 

If I wish to cast them all for one man as director, I 
have the right to do so. 

Tru ly yours, 
·GEO: K. NASH, 

Attorney General. 

To Hon . Lindsey Ketley, Ohio Senate, Columbus , 
Ohio. 

MEDINA COUN1' Y; DEI~D O F .E'LJHUC PARK. 

·office of the Attorney General, 
· Columbus,· Ohio, April 7, r88o. 

Og,,R SIR :-I have carefully examined a copy of the 
deed made by Elijah Boardman in September, r8r;, to 
Lathrop Seymour, in trust for the peo-ple of Medina 
County. This deed conveys certain property to a trus­
tee .. for the benefit of the people of the county, and not . 
for the benefit of the corporation khown as Med ina Coun­
ty. I therefore conclude that the county has no such 
title and righ~ i1~ the premises conveyed by said deed, 
that her commissioners can sell or dispose of the same. 

I ·am also of the opinion that the Legislature can 
not by any law that it may make, give the corporation 
of Medina County any more or better title and int~rest 
in said ·property than she now possesses. All of said 
Janel remaining is and has been used for many years as a 
public park in the village of :Medina. For more than 
thirty years the · \·illage of l\'ledina has improved and 
beautified said park, but in so doing, I am of the opinion 
that said village has not acquired any rig.bt or title to 
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Bonds; Vote Upou issuing .. 

said park, e.xcept ~uch as her inhabitants tn c0111111011 

with the people of the whc.Je county possess th ereto. 
I am inc lined tu the opinion that the commissioners 

do not posses::; the 3amc auth(lrily to lev)' and col lect a 
tax for the inqm)Vclllt:nl c:•f this park, that they would 
have if it had IJectt conve_1·l~d f(•r the benefit of_th·e county 
of Medina. inst<:ad f.:>r till': hcndi1· o:• i th e people of !\{edina 
County. 

Uut Jam clearly of the c)pini(Hl tltat tlt(; General As­
sembly. may gi ''e them power to do so. 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 
To Mr. S. B. 'VVoodwarcl, Prosecuting Attorney, Me­

dina, Ohio. , 

BONDS; VOTE UPON ISSU ING. 

Office of the Attorney General; 
Collllllb'us, Ohio, April 7, 188o. 

. . 
DE.-\R Sm :-1 am inclined to the opinion that under 

section 2837, of the Revisec! S tatutes, if two-thirds of the 
votes actually cast upon the question of issuing the 
·bonds, a re in fa v.or thereof, the qttestion m t.1st be decided 
as carried, and that: it does not requi re an affirmative 
vote of two-thircls of the e lectors voting at the general 
e lection. 

This is a n1a tter that deser~ves careful consideration. 
and as I am not made your legal adviser, 111); opinion 
should have no more weight with yourself or with )'(1111' 

council .than that of any other attorney. 
Respectfully yours. 

GEO. K. NASH, 
Attorney Gem.· ral. 

To Mr. G. G. Banker, City Solicitor. Dclawan: . Ohio. · 
. . 
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Judges of Election-Electiolls. 
-------------------

JUDGES OF ELECTION. 

/ 

Office of the Attorney General, 
Colu111bus, Ohio, April 7, 18~. 

· DE:\R SIR :-If an election is held for township of­
ficers, and justice of the peace upon the same day, and 
but one ballot box is used, and there is one set of judges 
and clerks, the judges and clerks will be entitled to tw.o 
dollars ($2.00) per day, to be paid by the county. 

Truly yours, 
GEO. K. NASH, 

Attorney General. 
To J. P. :\.1ahaffey, Clerk, Cambridge, Ohio. 

ELECTIONS. 

Office of the Attorney General, 
Columbus, Ohio, April ?• 18&>. 

:DF:.t\R Sm:-Your favor of the 5th inst. has been re­
ceived·. 

If a man ·with a family moves fro.m a township into 
a municipal corporation, he is not entitled to cast a vote 
at an election for officers of the corporation, until he has 
resided therein tw~nty days. 

There is no conflict between sections 2945 and 1727. 
In construing them, the two must l?e read together, and 
the proviso added to section 2945 is just as effective and 
just as consistent as if it had been added to section 1727. 

Truly yours, 
GEO. K. NASH. 

Attorney General. 
To C. A. Seiders, Green Springs, Ohio. 
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Judges aJtd Clerl~s of Ekctious; Duties of-infirmary 
Directors; Duties of. 

JUDGES AND CLERKS OF ELECTIONS; DUTJ.t:::S 
OF. 

Office of the Attorney General, 
Columbus, Ohio, April 8, t80<.•. 

D£AR SIR :-Ily section 1448, R~.:v i~cd ~l:li.nt .• ;;-;, i1 '·"' 

made the duty of the judges and dcrk.,; •.• r t:k•;t.i._.,, u., 
determine by lot which· of the p~r:-<•.•n,; ;, dtdy •:l•;,:lo:d. 
in case any t\VO or more pe,-s(lns ha\'.; 1!1<; hi~l";11r :• .. ·1 
an equal ntunber of votes f•:>r any "ll•: ~-, ( 1l1•; I •.•W II t~l;;p 

offices to be filled at such ckcti•)ll. 
Of course judges and ckrk::: wh··~ ro:f,,~;.,; 1 .. 1[. · llrh! 

violate the law. T,·,dy ." ' ·""·~:. 
G l~t. l . I' . :'i :\ ~ I f, 

1\ II,•.} I'll'<'~' (~IJ!II,\!'fol, 

F rank r:. !\f.\:l\::11 f . .17.~· , .. '"' ..;~ · ..... 11,:11:< \1 ; II(•, ( il\lu. 

JNFIJ(.i\'1:\I~Y 0 11'\.F.C'I.'Cli\S: r nf·r ' t.l ·:~ t)l.•', 

Ofl1ce (of 1 h.: t\ 1 t•:<r11•:y c,;.;ur:r:d, 
ColtJrnl,u.:;. Olti•.•. A r:11·il :-:. ,;..;~.!. 

DEAR SIR :-I think that S<.:c. 976, l~.:vi,.,<.:.f :-:.l:rlnl··u , 

authorizes the infirmary clir.::ctor:' i11 a <.:l.ol\111 ~· . "''1: hr, v·• 
ing a children's home, to place pauper drildr~:1t. """·'t' 
the age of sixteen ~'ears, in a children':-; httlll<: \\'ill•i11 
the.ir own county, maintained by private dtaril y. It. 
does not authorize infirmary directors to send t·he:'t: ,·l ri l<'l· 

ren outside of the county. Truly yours, 
GEO. K. NASH, 

Attorney General. 
To. T. P. _Magee, Pro:sectttin'g Attorney, McArthur, 

Ohio. 
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Treaswrer of City Can Not be a .Me,mber of Council­
Elect.io·ns. 

TREASURER o ·F CITY CAN NOT BE A MEMBER 
OF COUNCIL. 

Office of the Attorney Gei1eral, 
Columbus, Oh io, Apri l 8, r88o. 

DEAR SIR :-If a man holds the office ·of treasurer of 
your . village, · he is not eligibl'e as a member of council, 
under section r68·1. 

T ru ly yours, 
GEO. K. NASI-I, 

Attorney General. 
Mr. H. W. Dorvvin. ·Mayor, Gettysburg, Ohio. 

ELECTIONS. 

Office of the· Attorney General, 
Columbus, O h io, April 9, r88o. 

DE:\R SIR :-Ii the ballot vou sent nte was a correct 
' ' ' 

sample of the ball<;>ts thrown out by your judges of elec-
tion., they made a ltlistakc in so doing. If two of the 
names for constables had not been erased they could 
properly have refused to have co'tll1ted the ticket for con­
stables, bttt they shou ld have counted for the oth er of­
ficers designated thereon. 

If two names for constables were erased, then they 
should have counted the ballot for a ll the other names 
thereon. 

Truly you rs, 
GEO. K. NASH, · 

Attorney General. 
Mr. F. L Mason, \Voodstock, Ohio. 



Elections-} udgcs and Clerks" of Elections. 

ELECTIONS. 

Office of the Attorney General, 
Columbus, Ohio, April 9, r88o. 

DJ:::\ 1( S11' :-J.f you r town is divided into iour wards , 
1 d(l IHJt lln tlt-rsland lww they ca n fon11 one dectio11 pre­
cinct. 

Se<:tion J 7:25, l~t.:vised Statutes, pn.1vidt·s til at then; 
shall be at l~:: ast as .nwny places oi huldiug ekdious as 
there are wards. 

Section 17 18 [)rovides that each ward shall have an 
assessor. -

Jf there has been no election of assessors by the 
differen t wards, I think there must be deemed to be a 
vacancy in each ward, and these vacancies must be filled 
as pr~vide<l in Sec. 1713. 

1 have l~een so t~ngaged that .I could not answe r your 
Jetter until tudav. J\.t·s pcctfullv ' 'our::<, 

. GFO. ·K: NASa, 
At:t:orncy Gen eral. 

Mr. 0. J. Ortend•)rf. Clerk. Dclpltos, Ohio. 

JUDGES AND CI..ERI'S OF ELECTIO:\i'S. 

OB·ice .:,f the Attorney General, 
Colnnd.1us, Ohio, April 9, r88o. 

DE:W. SIR :-Umkr ::;c~.:t· i•)n 2g63, jndges and clerks 
of e lection, where a justice o [ the peace or an assessor 
has been voted for, sha II be paid two dol lars, ($2.00) per 
day by ihe county. Truly yours, 

GEO. K. NASH, 
Attorney -General·: 

Nir. D. L. Chase, Clerk, Mt. Gilead, Ohio. 
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Assessor; Each Precinct Entitled to One-Judge of 
Elcct·ion; Appoint·n'te-nt of. 
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ASSESSOR; EACH PRECINCT ENTITLED TO 
ONE. 

Office of t he Attorney General, 
Columbus, Oh io, April 9, J88o. 

DEAR S1R :~ltncler section 1448, each precinct is en­
titled to an assessor, and the people of the precinct shall 
elect their own assessor. 

In th e case you presen t, each candidate is legally 
elected assessor in the precinct wherei n he lives. 

Yours tr11l y, 
GEO. K NASH, 

Attorn~y GeneraL 
Mr. \Varden ·wheeler, Pike Station, Ohio. 

JUDGE OF .ELECTION; APPOINTMENT OF. 

- OfficE; .of t he Attorney General , 
Columbus, Ohio. Apr il ro, r88o. 

D EAl< Sn< :-;-Paragraph 2. ~cction 2932, Revised 
S t ;1tutes controls tlw question asked in you r favor of 
the r7th ult. 

T he Democrat getting the highest vote among the 
defeated candidates fcir trustees. is t he proper person 
to act as judge a t the .next election . 

H t he defeated candidate receiving the highest vote 
is a Republican, and a ll the trustees elected a re Repub­
l-icans, he will have to give way to the Democrat receiv-
ing th e highest ~'ote. Respectfu ll y your-s, 

GEO. K NASH, 
Attorney Gene ral. 

To John Hudc(ow, Clerk, \i\Tash ington County, Oh io. 
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Auditor; Compensation. of-Asscss01' ; Each P.rednct 
Ent·itled to One. 

AUDITOR; COl\•IPENSATION OF. 

Office of the Attorney General, 
Columbus, Ohio, April ro, r88o. 

DE:\R SIR:-Your favor of the 8th inst. has been re­
ceived. 

I am of the opinion that a county auditor is en­
titled to such compensation only, as is provided for by 
sections ro69 to ·ro78, inclusive. Section ro78 seems to 
be very expl(~it upon this point.· 

If I am correct in this matter, a county auditor, for 
services rendered under sections 1052, 2754 and 42·rs, is 
not entitled to compensation unless it is provided for by 
the ::;ection:-; lirst referred to herein hy llH~ . 

I~ c:o;pcc.:t ful ly y•:.tll"S. 
GI.;:O. 1<. NASH. 

t\ l.t•:>n •cy C<.:111.:ra I. 
T•:> ivlr. C. S. Kcn·nec:l_v. Pr(•:>•:•:lll·i••J; .'\ n·.:_.nt~:y, ·r(•­

led•:>. (>hi .... 

ASSI~SSO.R; EACH PH.EC! NCT J::NTI.TLED TO 
ONE. 

Office of the Attorney General, 
Columbus, Ohio, Apri l· r2, r88o. 

DEAR SIR :-I am of the opinion that where a town­
ship is divided into two or more election precincts, each 
precinct is not only entitled to an assessor of per§onal 
property, bnt that the voters of each t)recinct must elect 
their own assessor. 

This idea is not clearly expressed in the law, but it 
seems to be the general policy of our Statutes, for it is 
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Assessor.: Each Precinct Entitled to One. 

specifically provided that in cities and vilfages, each ward 
shall elect its own assessor. 

There are cities in Ohio, where a precinct is com­
posed of parts of two townships. In such cases, if any 
other rule than the one l have indicated should be 
adopted, it would be impossible to carry it out. 

Respectfully yours, 
G EO. K. NASH, 

Attorney Genera I. 
Hon. John f. Oglevee, Auditor of State. 

Office of' the Attorney General, 
Columbus, Ohio, April 12, 188o. 

DE:\R Sttc-Yo11r [a,;or of l\'larch 30th rea~hed m~ 
when very busy, and I have not been able to give it con· 
sideration until this ti~1e; and ·even now I have not ex·· 
amined authorities upon the question s uggested. 

It does seem to me that if I should sig:n your name· 
to an order upon John Smith, requesting him to deliver a 
check, then in existence. t.o me, with intent to defraud, 
that I wo.ulcl be gui lty of forgery unde.r section 7091 as 
it now stands. . . · 

I think that the words "or delivery of goods or chat­
tels of any kind," include a check in existence at the time 
the order is drawn. · 

Bonvier says that "persOJ1al chattels are properly · 
things movable, which may be carried ~bout by th e 
owner, such as animals, household stuff, money, jewels. 
corn, garments, and e\•ery thing else that can be put in 
motion and transferred from one place to another." He 
also gives this definition of a chattel: every_ species of 
property, movable or immovable, which is less than a 
freehold.'' 

It seems to me that a check or a note is just as fully 
covered by the ·word chattels, as 'vvould be a horse or a 
cow. 
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Etections. 

It is possible that your court went off on the theory 
that the order set forth in your indictment, was an order 
to draw a check, and not upon the theory that a check is 
not a chattel. 

If this be so, it may be that your court was -right, 
and that section 7091 needs amendment in this respect. 

I hard ly think, however, that the amendment sug­
gested by you, would remedy this difficulty. 

It is too late to get the section amended, at this ses­
sion of the Gen eral Assemb ly, and I suggest that you and 
I give the matter more thought, and if it is found neces­

.sary, prepare a bill in time fo r the next session. 
Respectfully yoms, 

GEO. K. NASH, 
Attorney General. 

To Emmett Tompkins, P rosecuting Attorney, Ath­
ens, Ohio. 

ELECTIONS. 

Office of the Attorney General, 
Columbus, Ohio, April 14, r88o. 

DEAR Sm :-Sec. 1456 provides that if the aggregate 
number of votes giYen fo r · supervisor in a district, is 
greater than the resident electors of such district, voting 
at snch an election, then the election shall be void. 

Respectftilly yours, 
GEO. K. NASH, 

Attorn<::y General. 

L. M. Coughenour, Castalia, Ohio. 
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Elect·ion of j\tf embe1·s of Bom·d of Education. 

ELECTION OF MEMBERS OF BOARD OF EDU­
CATION. 

Office of the Attorney General, 
Columbtls, Ohio, Apri l 15, ~88o. 

DEAR SIR :-Unfortunately I have mislaid Mr. 
Scott's letter, but I think that I can· recall its contents. 
If I remembe1· right, at the last election for member of 
the board of education in your to·wn, there were three 
members to be elected; one for three years, one for two 

years, and one for one year. Certain ballots were found 
in the box, upon which was .specified the.: term fo1· which 
each 1i1an was voted for. Certain other ballots were 
found which contained the names of three candidates for · 
school directors, but did not designate the term for 
which each was a candidate. 

In. order to make known the intention of the voter, 
it was necessary that the term shou ld .be designated upon 
the ballot. 

I therefore think that the ballot upon which there . 
was no designation as to the terms for whi~h the several 
candidates were running cannot be counted. 

Yours truly, 
.GEO. K. NASH, 

Attorney General. 

To Judge 0. P. Taylor, New Philadelphia·, Ohio. 
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Au.d£t01' of Cuyahoga Co.unty-Xenia. 

AUDITOR OF C U YAHOGA COUNTY. 

Office of .the Attorney General, 
Columbus, Ohio, April 15, r88o. 

DE.•\R SIR :-In ans\·ver to the question hereto at­
tached, I will say: 

It is the duty of the auditor of Cuyahoga County to 
appoint the time and place for the meeting of the board of 
appraisers of the property of the A. & G. \V. R. R. Co., 
and to notify the proper county auditors. He has the 
power to fix tlle'tirne and place for such meeting. 

Respectfully yours, 
CEO. K. 'NASH, 

Attorney General. 

XENft\ .. 

Office of the Attortli.'Y General. 
Columbus, Ohio, April rs, r88o. 

DE.-\R StR :-At yom request I have cons!dered the 
tetter of Col. Coates Kinney, presiclenl oi the board of 
education o f Xenia, addressed to yourself and bearing 
date of April 13th. 

The difficulties suggested arise under section 3991 
. and 3992, Revised Statu tes. 

At the late election , the three propositions contem­
plated in· 3091 were submitted to the electors of the city 
of Xenia . The third proposition appeared in the man­
ner upon the ballots used by the electors, one-third 
amount to be levied each year till cost is raised ; 15 cents 
on $100.00. Some t>velve or fift~en hundred ballots were 
cast with this proposition upon them. Through the mis­
understanding of the judges, only four or five hundred 
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• Xenia .. 

of these ballots were counted in favor of the pro,position, 
and their returns show that the proposition was lost, 
while it was, in fact, actually carried by a large majority, 
as may be shown by the ballots in the boxes. 

The question that no\v arises is, "can the board le­
gally proceed in the same manner as if the judges had 

·properly counted and certified the result ?" 
Section 3992 provides "if a majority of the electors 

at such election vote in favor * * * * * the board shall 
certify, etc." 

There is a total absence of any ·provision as to how 
a board of education shall be satisfied as to the .result. 

I suppose the t·eturn of the judges of election is one 
way of ascertaining the result. But is the. board con ­
fined to this method alone? I thiilk not. 

If the board can obtain possession of the poll books 
used at such election, and of the ballots adually cast, and 
can ascertain the true result th emselves, I am inclined 
to think that they may do so. 

I desire to suggest, however, that-others may differ 
with me in this matter. and possibly some tax payer may 
seek to enjoin the collection of the tax, and the issuing 
of the bonds. 

In addition to the expense of the litigation that 
would follow, there might be such a clohd thrown about 
the legality of the bonds, as to seriously affect their · 
value, and perhaps entirely prevent their sale. 

In this view of the case, it might be less expensive, 
and better policy to submit these questions again to the 
peop le. 

Very respectfu H):- yours, 
GEO. K NASH, 

· Attorney General. 

To Hon. J. J. Burns, State School Commissioner. 
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E:rtradition Expenses; Po·we·r of "City Co-nncils Regards­
The Prosec·nting A ttomcy is Attome3• for School 
Boards. 

EXTRADITION EXPENSES; POvVER OF CITY 
COUNCILS REGARDS. 

Office of the Attorney General, 
Columbus, Ohio, April 17, 188o. 

DEAR SIR :-I do not believe that city councils have 
the po\v~r to pay extradition expenses in criminal cases. 
I doubt whether county commissioners can do so. 

If you can raise money irom private individuals, l 
think the General Assembly, next winter, \VOttld give­
your council authority to pay. 

GEO. K. NASH, 
Attorney General.· 

Duncm1 1\{cDonald, Urbana. Ohio. 

THE PROSECUTING ATTOHN EY IS A'fTO.RN EY 
FOR SCHOOL f\OAl~DS. 

Office of the Attorney General, 
Columbus, Ohio, April 20, z88o. 

DEAR SIR:-Bv Sec. 3977, Revised Statutes, it is 
made the duty of the prosecuting attorney to act as the 
attorney oi school boards in all civil actions that may be 
brought by or against them·, in their official capacity. 
This is just as much a part of the prosecutor's official 
duty, as it is for him to appear before the grand jury or to 
prosecute a criminal case in the Court of Common Pleas. 

Unless there is some special provision of law~ pro­
viding that he shall receive extra compensation for this 
class of services, they must be considered as a part of the 



GEORGE K. N:\SH-188o-1883. 7t.i5 

Guard of the Ohio Penitentia1·y an Oflice-r Uttder the Con­
stitution. 

services to be paid for by the fees and salary provided 
for in Sec. 1:297 and I :298. 

I have been unable to find any provision for extra 
services in this class of cases. 

Respectfu lly yours, 
GEO. K. NASH, 

Attorney General. 

To ·Mr. Geo. B. Smith, Prosecuting Attorney, Ash­
l4nd, Ohio. 

GUARD OF THE OHIO PENITENTIARY AN OF­
FICER UNDER THE CONSTITUTION. 

Office of the Attorney General, 
Columbus, Ohio, April :21, r88o. 

DEAR SIR :--:In my opinion a guard at the Ohio peni­
tentiary is an officer within the meaning of the constitu­
tion . 

I therefore conclude that no male person can be ap­
pointed to the place unless he lie <lll elector. 

Respectfu lly you rs, 
GEO. K. NASI-I, 

Attorney General. 

Mr .. E. G. Richards, Ashley, Ohio. 
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P1·osecutiug Attorneys; Pa:v of-Records in. Probate Coui·t. 

PROSECUTING ATTORNEYS; PAY OF. 

Office of the Attorney Genera l, 
Col u mbus, Ohio, Apri l 2r, r88o. 

D£:\ 1{ S1R :-I have carefu lly. considered th e matter 
s uggested in you r lette r of the I Tth in~t., beca use it 
seemed to me to be cn tin;;\y just that you slwuld be paid 
for the scn, ices spo ken o f ther(:in. 

No .matter how just the c la im o ( a prosecut i11 g a t­
t~rney may be, it cannot be paid by the comm issioners 
out of the coun ty treasury without express provision of 
Jaw therefor . 

I am wholly unable to find any author ity by which 
to . pay prosecuting at.torn eys a com pensation for extra 
services in securi11 g evidence in a crimi nal case, ei ther at 
home, or in another state. 

Hcspectfu lly yours, 
GEO. rz.. NASI-r, 

.c\ Ur:> n tcy Ccne ra l. 
To !'vir. J. P. Spriggs, P rosec uting- i\ ttornt.:y . Oat:;­

fi e\d, Oh io. 

RECORDS IN PROBATE COURT. 

Office of t he Attorney General, 
Colum bus,. Oh io, April 21, r88o. 

D E .. \R SIR :-I have ca reful ly considered the question 
s uggested in your favor o f t he r 4th in st. 

It appears to me that section 528 of the R evised 
Statutes !a)'S down a genera l rule as to w ha t records and 
in what man ner t h e records sha ll be kept in the P rob.a te 
Court. 

Ii no provision w ha tever had been made as to how 
the record i;1 a lu nacy case should be kept. T. th ink lh :t t 
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¥Varden of Ohio Penitenti(J;ry; E;1cpenses Paid by State~ 

it would fall under the general rule, and such a record 
would have to be made as is provided by section 528. · 

I am inclined to the opinion, however, that section 
714 prescribes the manner in which the recor.cl shal l be 
kept in case of lunacy, and therefore creates a special 
rule for this class of cases; and that only such record is 
required as the section provides for. 

Res pee tfull y yours, 
GEO. K. NASH, 

Attorney General. 
To Hon. John C. 1\IIiller, Probate Judge, Sp,·ingticld, 

Ohio. 

WARDtN OF 01-110 P EN l1'T-:NTlARY; EXPENSES 
PAID BY .STATE. 

Office of the Attorney General, 
Columbus, O h io, April 2r, I88o. 

DEAR Sm :-Under Sec. 7366, Revised Statutes, when 
a new trial is ordered. it is made the duty of the warden 
to fortwith cause the defendant to be conveyed to the jail 
of the county, in which he was convicted. 

The ward en cannot well do th is un less money is pro­
vided for this purpose, and it is the duty of the State to 
furnish h im with t ransportation. 11\'hen this is done, I 
t h ink the wa rden shou ld report the amount of these costs 
to the sheriff, and that thev should be taxed up as other 
costs in the case, so that if the costs . are ever collected 
from the defendant, the State may be remunerated. I 
think that this· expense may be paid out of the appropria­
tion for the prosecution and transportation of convicts. 

Respectf!1liy yours, 
GEO. K . NASH, 

Attorney General. 
To Hon. B. F. Dyer, \.Varden of O hio Penitentiary. 
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~ Priuti·ng,· Collnlj•-Trllstces of Bcne'v·oll!llt h1slitutio·ns. 

PRINTING; COUNTY. 

Office of the Attorney General, 
Columbus, O hio, April 23, T88o. 

Dr::,\n StR :- I arn inclined to the opinion that section 
696<) docs not apply to printing- done for the bend1t of a 
coumy, and that it does not prohibit a newspaper estab­
lishment from doing printing for a county bccau:;~: its 
proprietor, or one of its proprietors, is a mctnbcr of the 
General Assembly . 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 

To Mr. J. P. \•Vinstead, Prosecuting Attorney, Cir­
cleville, Ohio. 

TRUSTEES OF BENEVOLENT INSTITuTIONS. 

Office of the Attorney General, 
Columbus, Ohio, April 30, r88o. 

Dc:AR S1r- :-At your request, I have examined sec­
tion 629 of the Revised Statutes. 

In my opin.ion said sect ion does not have application 
. to trustees of benevolent institutions (except the institu­
tion for the blind), whose terms of office e·xpi red ·prior to 
January I, r88o. · , 

Respectfully yours, 
GEO. K. NASH, 

Attorney GeneraL 

To Hon. Chas. F oster, Governor of Ohio. 
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Cos.ts Paid by !lie Stalc-Proscottt:ng Attomeys Are Not 
E~tt·itlcd t.o u- PaccHII.Igc on Costs Paid by the State. 

COSTS PAID BY THE STATE. 

Office of the Attorney General, 
Columbus, Ohio, May 3, 188o. 

DEAR SIR:- The State does not pay the cost of prose­
cution except in cases where the convicts are confined in 
the Ohio Penitentiary. Sectio•1s 7332 and 7336 clearly 
indicate this. 

It follows that the State will not pay the costs in a 
case of murder in the fi rst degree, where the accused 
suffers the death penalty. 

I suppose that the State pays th e costs where per­
sons are confined in the penitentiary on the theory that 
the State will be reimbursed by the convict's labor. 

Truly yours , 
GEO. K. NASH, 

Attorney" General. 
lVIr. C. · A. Reider, Prosecuting Attorney, \Vooster , 

Ohio. 

PROSECUTING ATTORNEYS ARE NOT EN­
TITLEDTO A PERCENTAGE ON COSTS .PAID 
BY. THE STATE. 

Office of the Attorney General, 
Columbus, Ohio, May 4, r88o. 

DEAR StR :-I do not belie,re that prosecuting a t­
torneys are entitled to a· percentage in cases where the 
costs are paid by the Stale of Oh io. 

I held the same opinion du ring the four years that I 
served as a pr_osecuting a t torney, and you have certainly 
been r ight in not making a claim fo r a percentage on 
costs ·collected from the State. 
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Reform School; Power of Govemor lo Trans{c:r 1t /Juy 

From the Ohio Pe1~ilenliary lo. 

Sec . . 1298 provides that .the prosecuting :tlt(lrtl<.:y i.; 
entitled to ten per cent. (10 per cent.) (lfl all "''·'''C)'S <:• • .1-
lectetl on fines, etc. \Vhen a fine ;tnd custs :tr(: oli:sch:tr1;t.:d 
by performing labor, it c;~nnut IJc :;aid tha t: llloollc)' ha~ 

been col Icc led. 
Thcrdotc l am or I he Ojlilli• •II tlt:ll in O::lldl C:LSt:, the 

prosecutin g attvrncy i::; n(•t ~: nt it led t v ;, p<; r<.:<; lltagc: 

.l{c.:spco.:l fully y•.•ur,;. 
GJ~U. k. N ,\SI:J, 

. Atl•J rnc.:y G<!neral. 
To l\:Ir. ]. C. 'Givin, Prosecuting Attorney, Cadiz, 

Ohi.o. 

I~ 1-:: H)I\ M SCHt.t(ll..: I '(IW I:: I\ t IF t_;t_IVI::J~ t\;OR TU 
TIL·\NSFEI~ !\ I::CIY Fl~tl~l THE OHIU I'I::NI­
TtYJ"JAR Y TO .. 

Office;: <.C t h ~.: .'\ lt11nto.:.' t_;o.:no.:r:d. 

Colutnbll:s, t)hi•.• .. ·!\·la_v 7. ·~&). 

DE:\I{ SIR :- I have examined sectio n ;6r, as aniCtllkd 
last winter. I doubt whether, before the amendmcul'. 
the go,:ernor had power to transfer a boy to your ins_!itu 
tion for a longer tim e than the period for which he wa~ 
sentenced to confinement in the penitentiary. 

Certainly, since the General Asse111bly has giv~·" 
clear expression to its 'intent by this amendmen t, f 
would not attempt to hold any boy for a _lon ger peric)d 
than the term for wh ich he was sentenced to the peni ­
tentiary. 

You cannot allow boys, transferred from the peni­
tentiary, to gain time in accordance with the regulations 
of tha t institution. \.Vhen transferred to your instit11-
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Reform School.: Po<t•er of Governor to Remove .Bo:ys 
From the. 

tion, these boys can have such privileges as the law and 
rules provide for the reform school, and not such privil­
eges as are provided for the inmates of the 0~1io Peni­
tentiary. 

Respectfully yours, 
GEO. K. NA_SH, 

Attornq General. 

To Col. G. L. Innis, Superintendent Ohio Reform 
School. 

I.:..EFOR M SCHOOL: POWEH Of' GOVERNOR TO 
REMOVE BOYS FROM THE .. 

Office of the Attorney General, 
Columbus, Ohio, ~Jay 71 r88o. 

Hon. Chas. Fostc1·, Govemor of Ohio: 
Dr·:.-\R S1R :-I have examined the p{'titJOn presentee\ 

to you by Wm. C. \Nyman, J.P., et al., a::-king that execu­
tive clemency be exercised in securing the discharge of 
011~~ \·Vi l:;ull · iVI"cAd:tlll~. from th<~ rdorm school at Lan­
caster. 

f have no papers before me except the ·p.etition, and 
have no information in regard to the case, except such 
as it disdoses. 

From this ·it ·appears that i\'fc.A.dams was committed 
to the reform school by the Probate Court of Shelby 
County; on account of incorrigi))i\ity. It does not ap­
pear that he was convicteq of any crime and is enduring 
a sentence on account of such· conviction. It is not, 
therefore, a case in which the governor. can grant a re­
prieve, commutation, or pardon. Neither does the gov-
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Salt: of Rr.1:C'rted l.oud. - --------
ernor have power to change. or do away, the order of 
any court, committing a boy to the reform school on ac­
count of incorrigibilit~· . 

Section 752 :seems to contemplate th<tt boys may be 
released frpm. the reiorm school when reformed, but the 
Statute is ~i l e n1 as to who may determine when refor­
mation has taken place\ 

1 understand that the board of directors, for the re­
fo rm school, has adopted rul es ior the regulation of th at 
institution. and that tl1ose ru les define what cons titutes 
r eformation, and that boys are sometimes discharged by 
the officers, in accordance with them. I ·have not got a 
copy of these rules. 

Respectiull y yours. 
GEO. K. NASH. 

Attorney Genera I. 

SAI .. E or: I{I'•:Vr·:I~TED L '\NIJ. 

Office of th e Attorney Ceneral, 
Columbus, Oh~o, !VIay 7, 18&>. 

: 

D EAR SIR ::_From the statement of facts contain ed 
in your favor of the 4th inst .. 1 conclude the land referred 
to has reverted to the S tate, in trust for the township to 
which it oetongs, as provided in Sec. 1432. . 

T hi s being the case, my impression is that the town­
ship trustees must file a petition in the Court of Commo n 
Pleas, in accordance with Sec. 1421. and that the pro­
ceedings for the s ale of the land niust be conducted in 
accordance with sections r421, f422, I423, '1424 and r 425, 
of the Revised Statutes: 

1 assume that a vote has been taken in the township 
for the sale of thi? lan<.l. and I think that the prOct!edings 
provided for in sections 141 9 and r420 may be dispensed 
with. R espectfu lly yours, 

GEO. K. NASH, 
Attorn ey General. 

To !Hr. S. D. Chambers, Auditor, Lima, Ohio. 
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ElectioJis; Township...:..-City Clerll; Power to Administer 
Oaths. 

ELECTIONS.; TOvVNSHIP. 

Office of the Attorney General, 
Columbus, Ohio, I\hy 8, 188o. 

DE,\R SIR :-I agree \v ith you in saying that sectioi1 
2963, Revised Stat\1tes, extends to, and inchtdes officers 
of e lections, where township office rs a lone are voted 
for. It seems to -me to be broad enough for this coil­
struction, and, like yourself, I have been unable to find 
any othet· provision of law fo r the payment of officers at 
township elections. 

Truly yours, 
GEO. K. NASH, 

Attorney General. 
Mr. G. G. White, Prosecuting Attorney, Upper San­

' dusky, Ohio. 

CITY CLERK; POWER TO ADi'viiNISTER OATHS. 

Office of the Attorney Genera l, 
Columbus, Ohio, May 8, r88o. 

DE:\R S11{ :-I do not th in:k that, under Sec. 1762, Re­
vised Statutes, a city c lerk is empowered to administer 
oaths. Sec. 1765 gives · a city auditor power to adminis­
ter oaths, but cloes not iinpose it upon hi m as one of the 
duties of ·his office. Sec. 1762 provides that the clerk, in 
certain cases, shall perform the cluties of ;:he auditor, but 
does not grant to him power to administt:r oaths. 

Respectfully yo urs, 
GEO. K NASH, 

Attorney General. 
To Mr. C. J. Ostendorf, Clerk, Delphos, Ohio. 
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----------· ·-----·---·------------------
Ohio Nat-ional Cuarcl. 

OHIO !\'1\TIONAL GUAH.D. 

Office of the Attomey Gen eral, 
Columbus, O h io, May 8, 188o. 

DEAR Sm:-'-Your favor, askin g my cons t ruct io11 of 
Art. Go, of the code o.f regulations for the Ohio National 
Guard, has bee n rece ived. 

In nty opinion. no member of a co.mpa ny, who has 
become ineligible to office. or has lost his right to vote. 
on account of bein·g three months in arrears ior dues and 
fines, can regain eligibility to office, or his' righ t to vote, 
by partial payment of his arrearages . \•Vhen the three 
months have elapsed, the delinquent member owes a cer­
tai n sum of money, and that entire sum m ust be paid 
in order to relieve him. The member becomes ineligible 
to of'rlce. lo!'es his right to vote so soon as he receives 
notice that he is thn::e months in arrt·ars for d n ~:s. Tltc ·' 
reading of a list o f l it e nl<i:mher:-; . wit•) are in a r rea rs. at 

a company meeting. is not sufficient notice. unkss the 

member be present and hears the annotmcement. A ver­
bal notice is sufficient, but it would a lways be better tn 
give it in writing. If a member of a company has owed 
one fine for three months, and his regular monthly dues 
for the same period, I th ink he would be considered th ree 
months in arrears for d ues and fines, and incur the dis­
abilities provided in Art. 6o, of your code, and must pay 
th e entire· sum due, !11 o rd er to remove them. 

RespectfuJ.Iy yours, 
CEO. K. NASH, 

Attorney General. 

General Vv. H. Gibson, Adjutan t General. 
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Pa')11'1U!nt of Ext·ra. Salary to E·mployces of General As.s-e·m.bl-y 
-Superintc·ndent of Insurance. 

PA Y.MENT OF EXTR.A SALAR.Y TO EMPLOYEES 
OF GENERAL AS SEMEL Y. 

Office of t he Attorney General, 
Columbus, Ohio, May 10, r88o. 

DEAR Sm :-At your request I have· considered the 
resolutions of the Sena te allowi ng $So to each of its 
assistant clerks, and $30 to one of its sergeants-at-arms, 
and the ~eso l utions of the House of Representatives, a l­
lowing $50 to each of its assistan t clerks.' $so to each o f 
two assistant sergeai1ts-a t-arms. $25 to each of four par­
ties, and $rso to [.'redcr ick nlankn er. for services to be 
ren dered after the adjoun11nen t of the General Assembly, 
and also your question as to whether t he resolutions an:: 
s uch acts as would warran t you, as auditor oi state, to 
draw your warant fo r these various sums of money upon 
the state t reasury. 

T he whole ;11atter seems to me to depend upon the 
questions as to whether each· branch of the Gen eral As­
sembly in the absence of stat utory authority has the 
power to employ its officers or in divid.uals by its s imple 
resolution to do work? 

I clo not th ink it has such power. 
Respectfully yours, 

G EO. K. NASH, 
Attorney Gen eral. 

Hon·. John F . Oglevee. Auditor of State. 

SUPERINTENDENT OF I NSURANCE. 

Office of the Attorney General, 
Columbus, Ohio, May r I, 'I88o. 

Ho11. ]oseph F. Wright, Snperint~ndent of !nsu?'ance, 
Columbus, Ohio:· . 
S1R:-Your favo r. submit ti:-:g th'e following ques­

tion3 has been recei\'ed. 
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Supcr·intendent of lusn·ra•nce. 
--------------~ ---~---------

I. ' 'What course shou ld be pursued by the · super-· 
intenclent of insurance .. in case an Ohio Insurance Com­
pany, vvhose charter antedates the constitutioo o( 185 r, 
fails to file th e annual statement, required by sections 
3654 and 3655 of the Revised Statutes, 'and refuses to 
permit the examination provided for by section 2725.'" 

II. . "Has the statu:; of the companies, whose char­
ters antedate the new constitution, been in any ' manner 
affected, and if so, to what _e:-;:tent, by compliance with 
the Jaw, relating to insurance companies, enacted since 
the adoption of our present constitution?'' 

I. The answer to your first question depends upon 
the power of the General Assembly to enact a law, re­
qu iring insura nce corporations, chartered before the 
adoption of the present constitution , to make such re­
ports as are contemplated in sections 3654 and 3655, ·and 
to submit to sitch exami nations as is provided in section· 
272. I. am of lhc opinion that it has Sl!cil power. pi·o­
vidcd that it is cxcrci~cd in ~nch manner, as not to im­
pair any w~t~;;d ri ght ,.-.f the corporation. ln this con ­
clusion. I am snstaim:cl in an opinion. givw by t\tton1cy 
General \Vest, on the 28th of July. 1868, and also by an 
opinion, given by Attorney General Little, on the 27th 
of !'vlarch, r874, copies of which I enclose herewith. 

Our Supreme Court, in the case of "The State e.r rel., 
etc., vs. The ColttnJbus Gas Light & Coke Company," 
34 0. S., page 572, has said: 

'·\J\There a corporation, acting under a special 
charter, is invested ·with franch ises, to be exercised 
to snbsen'e the public interest, the terms upon 
which the corporation may he required to dis­
charg-e its duties to the public, are s ubj ect to legis­
lative superv-ision and control, unless it clearly ap­
pears from the terms of its charter that it was the 
intention to exeinpt it from such interference." 

... Unless the power to compel these corporations to 
make the report now required by law, and to vest some 
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officer with. power to make e.xaminati9ns into the affairs 
of ·the corporations, as is pro,•ided in section 272, rests 
in the General Assembly, the public can ne.ver know, 
whether the implied contra.ct, entered into between the 
State and the corporation, is being fai_thfully _a.J)d hones t­
ly executed on the part of the corporation o r not. Thi? 
certainly is a right, or pow.er, that the State ought to 
ha,·e, and which I think it does possess. 

If 1 am right in this conclusion, then it follows that 
the same )Jenalt ics may be enforced against an insurance 
company, chartered before the new constit.ution, . whic h 
.refuses to comply with the provisions of sections .272, 
36j4, 3655, and others relating to the same subject; as 
could be enforced against a comrany since organized. 

J T. fn answer to your setond question, I will say 
that I am certain that no company, whose charter ante­
dates the new constitution, has ·lost any franchise or 

. vested right, such as. the right "to invest its funds in 
such way as tl~c directors sha II deem best and most ad­
vantageous,'" hy filing annual statements, or by pem1itting 
the superintendent of insurance to examine into its af­
fairs. I also think that· any such compa1~y, by comply­
ing with these requirements in the future, will not il11-
pair or infuse its ,·ested rights. 

The reading' of section ~234 111ay, pc.lssibly, cause one 
to differ, SOillcwbat. wit~l the opinion that I have just 
expres~<::d. rr read aright. however, 1 du not think that 
such \·viii he the case. I think that that section is in­
tended to pruvide .. and does provide, that if any corpora­
tion, created before the adoption of the new coitstitution, 
sha ll take any actior1 under Ollr present la..,vs, relating to 
corporatioits, that in any manner changes or . alters its 
corpor?te powers, rights and franchises , such action 
·shall be deemed to be a conser1t upon the part of the cor­
poration, " to be a corporati.on, and to have a;1d exercise 
all and singular, its franchises , under thc:_present consti­
tution and the laws pa~sed 111 pursuance thereof, and not 
otherwise." 
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Asylum for /nsa·ne; Clothing, H O'<(' F~tmished. 

The Legislature, by reqtiiring that certain things, 
which it has a right to require, shall be done by these 
old corporations, and by prescribing a system of penal­
t.ies in case they do not co.mply, cannot depri ve them of 
their rights and franchise:?, if they see fit, to obey th~.: 

law, and not incur the penalties. 
Therefore I conclude that the General Assembly 

has the power· to enact laws, requiring insurance col\!~ 
panies, organized prior to the new constitution, to make 
annual reports, and to submit to a supervision by th.c 
superintendent of ins;trance, and that in obeying such 
laws, such companies clo nol forfeit any of thei r char­
tered rights and franchises. 

Respectfully yours, 
GEO. K. NASH, 

Attorney Gen<.>ral. 

ASYLU!\-l 1701~ T!\'SA N E: Cl..f'lTHI'f\'C. HOW 
FUR N lS H 1-::0. 

Office of the Attorney General, 
Columbus, Ohio, May 14, 188o. 

!. P. f,Vinstcad, Prosewting Att01'1te)', Circleville, Oliio: 
DEAR SrR :-It is my opin ion that it is the du ty of the 

several counties of the State, under sections 63r and 632. 
to pay for the clothing furnished to their patients in the 
asylums for insane. By referring to section 706, you wilt' 
see that it is made the duty of the probate judge, to see 
that every patient is provided with proper clothing when 
he or she is sen_t to the asylum. This being t.he-.case, 'I 
think that the General !\s'sembly, in .the enactment of 
sectiol1s 631 and 632, must have had iu mind the clothing 
furnished to patients while they are inmates. :.Y'ou sug­
gest that sectiOIJ ;oo conAicts with this vie·w. w·ben 
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parts of thc'law differ, they must be constmed together, 
if possible, ami I think that the ' proper construction to 
he pu.t upon section 700 is, that the patient shall be main­
tained at the expense of the State, except as to clothing. 

Respectfully yours, 
GEO. K. NASH, 

Attorney ·General. 

ASSESSOR; ELECTION OF. 

Office of the Attorne_v General, 
Columbus, Ohio, May r4, 1880. 

Messrs. Haag and Ragan, Napol~?on., 0/tio : 
Gc~TLEMI!I\' :-My attention has frequently been called 

to Sec. 1448, and I l1a1'c 011 each occasion given it as my 
opinion that each precinct, in a township, is entitled to 
an assessor, and that th e people of each precinct shou ld 
elect their own assessor. 

I ·had to c:omc to this conclusion, because there are 
pr-ecincts in Ohio that are composed of p~rts of two 
townshipc;. 

li T tu1derstand ari~;ht. ''!?:" who live<! in the cast 
precinct of your t-ownship. and ''S," 1-vho lived in the 
wc:;t precinct. were voted for all over the township, ·and 
that ''.P" received a majority in each precinct. 

I am clear in the belief that "P" was elected assessor 
of the east precinct alone, and that there was no election 
in the . west precinct; therefore~ the auditor did right in 
appointing an assessor for that precinct. 

If "P" did any work in assessing the· west precinct, 
I do not see how he ·can be paid for his services. 

Trnly yours, 
GEO. K. NASH, 

Attorney General. 
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Justice of tlzc Peace ; Elect·ion of-Boards of EdHcation. 

JUSTICE OF THE PEACE; ELECTION OF. 

Office of the Attorney General, 
Columbus, Ohio, May IS, I88o. 

Messrs. f. R. Anderson and A. L. -Morris: 
G£NTLEMEN :-V/hen a vacancy occurs ii1 the office of 

justice of the peace. and an election occurs to fill the \ : ;.t ­

cancy, the person elected holds the office for a period 
of th ree years. · 

John Lauderman can hold the office of justice of 
th e peace until October, I88I. 

Tru ly yours, 
GEO. K. NASH, 

Attorney General. 

IX>ARDS OF E.DUCATION. 

Office of the Atlorney Gt:n<.:ra l, 
. Colu mbus, O h io, May IS.· •188o. 

il1r. Franll Moore, Prosecuting Attorney, Mt. Vcmon, ·Ohio: 
DEAR SIR :-\IVhen a boar(! of education has reduced 

the number of sub-districts in a township from five to 
four, in accordance with Sec. 3921, Revised Statutes, I am 
inclined to the opinion that their action is fina l. I do not 
thin k t-hat either Sec. 3892 or Sec. 3969 affords a remedy 
to those who are dissatisfied. · 

Permit me, however, to call your attention to section· 
3946, and those following. I think that under these sec­
tions, proceedi-ngs may be commenced at once, for the 
creation of an additional sub-school district. 

Truly yours, 
GEO. K. .NASH, 

Attorney General. 
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Commissioner of 9hio; Seat of. 
------

COl\HdiSSIONER OF OHIO; SEAL OF. 

Office of the Attorney General, 
Coluinbus, Ohio, lVlay 17, r88o. 

Hon. Chas. Foster, G"o<..'er1w1: of Ohio: 
SIR:-The Statutes of Ohio provide that before a 

person shall be commissioned as a commissioner of the 
State of Ohio, he shall procure a proper seal of office. 
They are silent as to what device, if any, and as to what 
words, shall appear upon this seal. . The object of the 
seal is to show the authority of the officer taking affida­
vits and depositions, to be used in the courts of this State, 
and also to show his autho1·ity in taking the acknowledg­
ment of deeds, mortgages, leases, contracts, letters o.f at­
torney, or other \Vritten instrument's, to be recorded or 
used in this State. 

The office to be fulfilled by this seal is, ther-efore, an 
important one. 

I understand the seal, contemplated by our statnes, 
to be an engrave~\ stan1p, to be \ISed by a commissioner 
of the State of Ohio, for 111aking a11 impre$~ion in wax, 
or other soft substance, to be attached to the documents, 
before herein referred t·o by 111c, or otherwise used upon 
them by way o f. ;wf'IH::ntica tion <:•r ,:,~.:<:uri ty. 

In order to 111ake this se;tl of any va lue, it should 
contain words enough to indicate the character of the of­
fice; and the uame of the State in which the officer is au­
thorized to perform his duties. 

'fo clo this the following words must.appear-"Com­
missioner of the State of Ohio, within the sta~e of--," 
(naming the state in which the officer resides). 

The questiot.1 submitted by you is "whether the word 
'Ohio' may be left off from the engraved seal, and after­
wards, when an instrument has been authenticated, writ­
ten within the impression made hy the seal?" J think not. 
To admit that a portion of the words, nec.:ssary to appear 
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Girls' lndustria.l Ho·m.e of De/.(!.7.1JMe; Approp·ria.tion ·For 
Steam Heating. 

upon a seal, may be written, is to admit that all those 
necessary words may be in \vriting, or tllat a mere scroll 
may be used. 

Such is not the intention of our Statutes. That in­
tention was, that a commissioner of the State of Ohio 
should provide for himself an engraved seal, that would 
plainly indicate the character of his office, and the state 
or territory, within which h·e is authorized to perfonn 
its duties. This is the more clearly shown from the 
fact that it is made the duty of the governor not to issue 
a commission to any person desiring ·to be a ' commis­
sioner of the State of Ohio, until an impression of his 
seal has been transmitted to him, and filed in the office 
of the secretary of state. 

· Respectfully yoms, 
. CEO. K. NASH, 

/\1 lt)rucy Ccm:ra I. 

GIRLS' INDUSTRIAL HO!VIE OF DE. LA WARE; 
APPROPRIATION FOR STEAl\'.[ HEATING. 

Office of the Attorney yeneral, 
Columbus, Ohio, l'day 20, 188o. 

klr. F. A. Cartne1', Dela:ware, Oh.-io: 
DE.·\R Sm :-Your ietter, in which you say that the 

tru!'-tecs of the Girl.'s Industrial Home, ask for my opinion 
in regard to the appropriation for steam heating, has been 
received. 

T!te appropriation, $3,64 r, seems to be made for one 
specific p{lrposc, and if the improvement is likely to cost 
more than $3,000, you cannot dispense with the adver­
tisement. 
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Tow11ship Treasu.rers; Percentage Allowed to-Prosuuting 
Attome·y,· Office Provided by County Commissio11ers. 

It would be a dangerous precedent to attempt to 
divide the improvement into three parts. 

It is always the better way to strictly follow the let-
ter of the law. Tru ly yours, 

GEO. K. NASH, 
Attoruey General. 

TO\VNSHIP J:REASURERS; PERCENTAGE A L­
LOWED TO. 

Office o f .the Attorney General, 
Columbus, Ohio, May 20; 188o. 

Mr. 111. P. Sallde·rso11, R-ichfield Centre, Ohio: 
D~::AR S1R :-M.y impression is, that, under section 

1532, Revised Statutes o f Oh io, a townsh ip treasurer is 
allowed two per cent. upon all moneys that come .into 
his possession. Truly yours, 

GEO. K. NASH, 
Attomey General. 

PROSECUTING ATTORNEY; OFFICE PROVIDED 
BY COUNTY COMMISSIONERS. 

Office of th e Attorney Genera l, 
Columbus, Ohio, May 20, 1880 . . 

Mr. Frank P. Magee, Prosecuting Attomc;• .. McArthur, 
Ohio: 
DE:\R SJR::_Your favor of the 19th inst. has been re­

ceived. 
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Notaries Public; Appointwcnt of ff'o·men as. 

Section 859 of the Revised Statutes gives authority, 
it seems to me, to county commissioner:; to provide an 
office for the prosecuting attorney, as well as other coun­
ty officers. 

ers. 
It leaves the m(ltter discretionary with the commission-

Tru ly yours, 
GEO. K. NASH, · 

Attorney Gener~l. 

NOTARIES PUBLIC; APPOINTi\•IENT OF VVOMEN 
i\S. 

Office of the 'Attorney General, 
Colum bus, Oh io. i'.'fay 20. 18So. 

Non-. Charles Foster. Gm:cnwr (>{ Ohio: 
:DE:\H S 1~< :-Yonr fav<)r_. asking my <)pini<'JIJ as to 

·whether women can be appointed notaries p't1blic. has 
been received. 

Section 110 of the Revised Statutes of Ohio. provides 
that you may appoint and commission as notaries pub lic, 
females as well as males . 

. Section 4, Article 15, of the constitution ordains that 
"no person shall be elected or appointed to any office in 
the State, unless he possess the qualifications of an elec­
tor." 

The· on ly question to be determined is "wh eth er a 
notary public is an officer." 

Onr Statutes, everywhere, speak of a notary public 
as an officer, even section no uses the words, "the duties 
of the office of notary public." Section r r r speaks of " th e 
office of notary public." Section 112 provides that ''each 
notary public shall hold his office for a term of three 



785 

Nottlrit:s PII!J/ic; Appointment of vVomen as. 

v •::trs. Th ;t t j,efore ent'ering 11pon the "duties of his 
• ,ftic.:t: .. he sll:dl give bond to the State of Ohio, for the 
hilltful discharge of the "duties of his office," and that 
lw shall lake .. an oath of office." Section IIJ prescribes 
llt:tl lte shall provide himself with an "official seal," anct 
:tis .. :-peaks of the expiration of h is "office:~' Section 114 
:tis., spcak!S of the position he ld by a notary public as an 
··,.,flil:c."' 

!\ notary public is appointed for a definite term. He 
"'""'!: t·akc the oath of office prescribed by the constitu" 
1 j,_,": I-I~; mus t reside in the county in which' h e is au­
lit• •ri z<:d l't:> perform his duties as notary public. His 
d~tt· i,:s :trc prescribed by law, and not by contract. He is 
.-(, t~lt~:c.l with the right and correspondent duty to exe­
•:111.•: :1 public trust. He has a right to the fees attached 
1 .. lite <.dilce. 

1\ II ,.,f the!Se things are laid do,~n by the Supreme 
C···t•rt· in the case o ( the State against 'Nilson, 29 Ohio 
$t::tl:c J< cports,. page 347, as the '·indicia" of bein g an of­
lit:cr . 

. 1. cnncludc that a n otary public is an officer, and that 
s•.• 1111tch •A section 1 10. ctf the Rt:v ised Statutes, as au­
llt•.•rizt: . .; t·!J,: ~~.:•v~;rn.:•r to appoi u t and commission females 
lo:ol l•·~•l.:o t•io; ::; J.•llblic. is in C(>llllid with section 4 , article 15, 
ni lit•; cr• n~tlit11ti•:•11. :tlld tlto;n;fo)rc void. 

R~:::>Jh:d:fnlly yoms. 
CEO. K. NASI-[, 

Attorney General. 
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Akron City Council; Election of President of. 

AKRON CiTY COUNCIL; ELECTION OF PRESI­
DENT OF. 

Office of the Attorney General, 
Columbus, Ohio, Nlay 21, I88o. 

Mr. C. P. Humplwey, c,:ty Solicitor, Akron,.Ohio: 
DEAR SIR :-When· I ·wrote to you on l\'lonclay, last, 

I had not reacl your opinion in regard to the legality of 
the election of B. F. Goodrich, as president of your city 
council,. and,. of course, I had not given much considera­
tion to the facts. \.Vithout determining whether I would 
CO!lll1lence proceeEiings in q11o 'i.c-a.rra•llfo, I asked you to pre­
pare the p leadings so ~hat there might be no delay in case 
I should decide to do so. · 

Since that time, I have iully examined the facts, care­
ful ly read your brief, and in other ways attempted to de­
termine my duty in the matter. 

In your opinion, which seems to have been carefully 
given, you concede that ?vir. Goodrich was legal ly elected 
on the fourteenth ballot, and that the mayor erred in rul­
ing to the contrary. In this conclusion I concur. 

T he point is made that the subsequent proceedings, 
in· the taking further ballots for p resident, have the effect 
to· deprive Goodrich of his right to serve as president of 
the council, to which office, it is conceded, he was elected. 

I am inclined to differ with you in this r espect, and 
to the opinion that lVfr. Good rich is entitled to act as 
president of t~1e council. 

Even if I am wrong in this belief, would J not ob­
struct the business of your city government by filing an 
i1;formation in the nature oi q11o <.tJG.rranto, rather .than 
aid it? 

About the first of. July, the Supreme Court will take 
a recess for the summer. I t will take much more t·h:ui 
ordinary expedition to have the case passed upon bcf•)re 
that time. The probability is that i t would not he d i ~-
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posed of until the court meets in September. Suppose 
the court should then hold that Mr. Goodrich was not 
elected. Your council would then find itself back in the 
same position it was before the fourteenth ballot was 
taken-unorganized and without any immediate prospect 
of organization.· 

If a majority of the members of the city co~tncil 

shou ld see fit ·to proceed under the present organization, 
even if, as yott think, the president was not properly 
e lected, thei r acts \voulcl be valid. Our courts have fre­
quently held that the acts of de facto officers are binding. 

For these reasons I decline to proceed. 
T ruly yours, 

GEO. K .NASH, 
Attorney Genera 1. 

MARSHAL'S FEES. 

Office of the Attorney General, 
Columbus. O hio, l\;fay 21, 188o. 

Jl!fr. James A. Alcsjt.ire, J11ayor, Jackson, Ohio: 
Dt:::\R S1R :-M.y impression is t hat under section 

18so, Revised Statutes, a marshal's fee 'for attending a 
prisoner in the police court. i:; only twenty cents. That 
the fee mentioned in th e latter part of that section, con­
stitutes his compensation. 

Truly yours, . 
GEO. K NASH, 

Attorney General. 
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Inrors Before a lu.stic.c of the Peace; Payment of-Peace 
l!Varnlllts; P(lwcr of a Probate Indgc to Re-e.ramhu:: 
on a .. 

JURORS BEFORE A JUSTICE OF THE PEACE; 
PAYMENT OF. . 

OH'icc of the Attorney General, 
Columbus, Ohio, May 22, r88o. 

S.D. H:ilco.r, ]Hslice of the Peace, Holla-nd, Lncas Cou-nty, 
Ohio: 
Dt>AR Sm :-Section 6564 of the Revised Statutes 

seems to be the only provi'sion in regard to the payment 
of jurors before a justice of the peace. Under that sec.­
tion, their compensation is fifty cents eadJ. 

Truly yours, 
GEO. K. NASH, 

Attomcy General. 

F'EACr:: WAURANT: POWER OF I)I{OHATE 
JUDGE TO RE-EXAMINE ON A. 

Office of the Attorney General, 
ColumbllS, Ohio, May 24, r88o. 

H011. D . 'i-V. Mathews, Mt. Gilead, Oh:io: 
DEAR StR :-If I understand your letter, a party has 

been arrested upon a peace warrant, and by a magistrate 
ordered to enter into a recognizance to appear before the 
Court of Common Pleas. Unable to give bail, he was 
committed to jail, and under Sec. 7165, demanded a hear­
ing beiore you as probate judge. If you had jurisdiction 
over the matter, you had the S$lme power as the justice 
of the peace had in the examination before him. 

Under Sec. 7108 the magistrate had power to render 
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Rcforrn School For Bo:ys. 

judgment for the costs against th e complainant, m case 
of a discharge. 

But have you any power, as probate judge to give a 
re-examination to a person arrested upon a peace war­
.,ran t ? 

I am inclined to thii1k that you have not. 
Section 7165 relates to a person committed to jai l, 

charged ·with the co·m·mission of an offense. Is a person 
committed upon a peace warrant, "charged with the !=0111-

mission of an · offense?" 
Section ?Io6 relates to a person of whom it is feared 

that he will co11111tit an offense. If you had no jurisdiction, 
of co urse yo t, cou ld not coll ect any costs. 

J feel rather uncertain in th e matter, au d suggest 
that you give the q ue::;tion of j urisdictiou carefu l consid­
eration . 

Yours t ru ly, 
CEO. K. NASH, · 

Attorney General. 

REFORM SCHOOL FOR BOYS. 

Office of the Attorney General, 
Columbus .. Ohio, May 24, r88o. 

Col. G. P. Innis .. Snpe·rintendent of Ohio Reform Schools, 
La.ncaster, Ohio : . 
DEAR Sm :-As I wrote March 29th, I am still of the 

opinion that a court . com mits man ifest error, if it sends 
a hoy to your institution .for any other per iod than until 
h e is t \·Venty-one years old, or until he is reformed . 

. Even ·if the court commits an error in sending a boy 
for th ree years, I am inclined still to the opin ion that you 
cannot hold h im fo r a longer per iod than three years. 
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.Mutu.ul Aid and Benefit Associations,· Sta.felllent vl lu.wr­
ance Co1/l.·missioner Sent Ont to. 

From your letter of the zoth in st., .I infer thal "''" 
have rules by \Vhich boys are given time on a.ccounl f .. r 
·good behavior. I looked through the annual report. l.11tt 

d id not find any rules oi this character. I am thcn:f,_.r,: 
in the clark. 

I do not th ink, under the law, that anything ~ lt <:•r t: 

of "reformation" will shorten a boy's tin1e . I supposl! l11: 

can be discharged when " reformation" takes place. 
The law is silent as to "·ho 111ay determine whn• 

"reformation" has occurred, or as to what shall consti tut"t; 
"reformation." Th is law ought to be amended and ma de 

more explicit. 
If the trustees have determined that th is 1\lkn 

Count)' boy is reformed, when June TSt arrives, I th ink 
}'OU would be safe in letting him go. 

I do not think that you can discharge a boy trans­
ferred from the penitentiary, until his fu ll time has c:-;-
pired. Truly yours. 

GEO. K. NASH, 
Attorney GenerClL 

!VfUT UAL AID AND BEN E:FIT ASSOCIATIONS: 
STATEMENT OF INSURANCE CO.Nll'd £S­
SIONER SENT OUT TO. 

Office of the Attorney General, 
Columbus, O h io, :May 26, 188o. 

H o-n 1 oseph F. Wn:ght, Su.pcrinteudc11t of f<nsura11cc :· 

DEAR S1R :.:_I have examined the blank annual state­
ment sent out by you to the Mutual Aiel and Beneficial 
Association, of this State, and a lso th e objection, which 
has been raised to it because you require some questious 
to be answered in it·, that are not specifically provided 
for in Sec. 363oa of the act of :-\pri! 12. 188o. 
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Ji11tt1tal Aid a~td Benefit Associations; .$tatement of fnsur­
ance Co11tmissioner Sent Out to. 

J am inclined to think that a law that confers upon 
a State officer, power to cause an examination into the 
affairs of a corporation by persons selected by such of­
ficer, and at the expense of a corporation, confers by im­
plication, at least, up9n such officer, the right to ask, and 
have answered, such questions as may inform him as to 
whether the corporatio11 is legally conducting its busi­
ness. 

This proposition is seriously questioned, and · the 
point is made that you have th e right to have answered 
in the annua l statrnent, on ly the thirty-four questions 
provided in the law. 

It is probably true that the law is not as clear and 
specific as it should _be. and certain companies, you in­
form me, have objected to answering some of the ques­
tions contained in your annual statement. 

It is but a few months before the General Assembly 
will a<>"ain convene, and I think it would be well at that 

0 • 

time to have the Legislature clearly· make known its in-
tention in this matter. 

In the meantime, I would :;uggest that yo'u prepare 
a blank annual statement containing only the questions 
prescribed in the law, and let the companies, if they 'vvish, 
make their statement upon this blank. 

At the !)aJlle tii)Je you might indicate that you p refer 
t hat the statement be made in accordance with the first 
blank sent by you. 

Respcctfu lly yours, 
GEO. K. NASH, 

Attorney General. 
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/V ines, F . . H.; A nswers to Qncstions b:y. 
- ---

CARE OF POOR; SPECIAL LAW. 

Office of the Attorney General, 
Columbus, Ohio, May 27, 188o. 

Af1·. C. A . A tkinson, Prosec1tfing Attome;•, Jacltson, Ohio: 
DEM~ Sm:--T he act to which you refer in your favor 

of the r~th inst., and to be found on page 170, Vol. 76, 
Ohio Laws, is not repealed by implication by the general 
law. 

lt is in fu ll force unless it is unconstitutional and 
voiCl. I doubt very ·much whe ther the General Assembly 
can by local law authorize on e township to take ·ca re of 
its poor in a different m11nner from all other counties in 
the State. 

Perhaps the case of Ohio ex rel. vs. Covington et al., 
29rh 0. S. Reps., page T02, will throw some light upon 
the quc:<;tion as to how fnr the General t\sscmhly ca n g•.• 
in t his d irec t ion. 

Tru ly you rs. 
G EO. K. N ;\SH, 

Attorney Gt:JH.:ral. 

'vVlNES, F . H .; ANSWERS TO QUESTIONS BY. 

Office of the Attorney General, 
Columbus, Ohio, Ma~ 20, r88o. 

Mr. Fred H. Wines, E.t·pert and Special Agent, Springfield, 
Jlli11ois: 
I. Sections 6864 an d 6880 of the Rev ised S tatt1tes 

of Ohio became law ·at the same time. Th.cy a re a part 
of our code. which passed the General Assemblv in a· 
body, 11nd took effeCt on the first day of Januar;', last.' 
You suggest that these sections provide different penal­
tics for the same criminal act. 
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W-inr.s, F. H.; A nswe.rs to Questions by. 

I think that there are two classes of crimes described 
m these sections. 

Sec. 688o provides a punisht'nent for a person who 
wrongfully, and without lawful authority cuts down or 
d·estroys any vine, bush, etc. 

Sec. 6864 provides a pun ishment for a(ly person, who 
maliciously cuts down or destroys any vine, bush, etc. 
The crime cJ·escri·bed in the last section is punished more 
sever"ely than the offense mentioned in Sec. 688o. The 

·ingredient of malice exists in the offense described in 
Sec. 6~64, and it is not an elemen t in the offense described 
in section 68So. 

This, it appe<1rs to me, is the only <.li!> tinction be­
tw<'en th~o: two ofi'cn scs. 

IT. fn regard to you r questions about sections 6902 
and 6904, I will say that I agree with you in thinking tha t 
the "aid'' mention ed in the latter section is intended to 
cover all species of aiel except that specifically mentioned · 
in Sec. 69o2. 

It seems to nte that the plain reading of these sec­
tioris does prescribe a lighter penalty for aiding a con­
victed felon to escape from a jail in a manner covered 
by section 6904, than in that prescribed by Sec. 6904. 

III. I think that the di stinction between the· of­
fenses described in sections 6932 and 6933 is this : Section 
6932 covers the case where a man knowingly rents or per­
mits a room to be used continually for the purpose of 
gambling. · 

Sec_. 6933 covers the case where a man occasionally 
suffers a game to he played ir1 his private room, office or 
place of business .. but does not give up his property to be 
permanently used for such purposes. 

IV. My reply to your fomth proposition is this ;I sup­
pose that I may lawfully keep in Ohio a place where I may 
sell spirituous liquors, provided that they are not drank 
on the premises, and where I may sell malt liquors and 
native wines to be dranl.< upon the premises, provic.led I 
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do not sell them to minors, or to persons in the habit of 
becoming intoxicated. Sections 6944 and 6942 permit 
this. But under Sec. 6948, even such a place as this must 
be closed upon e lection days. 

V. Section 6978 was amenclecl by the last General 
Assembly so as to read as follows: 

"A justice of the peace, or other person, who refuses 
to deliver up any docket, papers, files, laws, or statutes, 
on demand, by the person entitled thereto according to 
law, shall be fined not more than two hundred dollars, 
or imprisoned not more t han six months, or both." Sec­
tion 6597 should hav.e been mentioned in t he old secti on, 
instead of 6965. 

VI. My understanding of the d istinction between 
sections 7027 and 7030 is this: 

Frequentl~' medicines are a~lvertised, and in the ad­
·vertiscmcnt a caution is inserted, advising that fema les 
in a (Crl ai ll cr:udil"ion ~hnu l d not use thm1. 

T he real object snught to be obtai ned hy :;uch ad­
vertisement is to inform t he public that they .ca n be used 
to prevent conception. The&: an: the st•cn:t drugs aitned 
at by section 7030. 

Medicines that are openly sold, and openly bought 
for the purpose of preventing conception are the ones 
·aimed at by section 7027 . 

J have to ·beg your pardon for the long delay in 
answering your questions. 

J first sent them to a gentleman. who was a member 
of our codifying commission, believing that he could 
handle the subject much better tha't I cmtld, but he was 
so much engaged that he was compelled to retu rn t hem 
to me w ithout answer . 

I have been so much pressed with work, that I could 
not attend to th e matter until today. 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 
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Peddlers ,· What C o·nst·itutr.s-S her iff; Allowance to, For 
the Maintenance of Prisoners. 

PEDDLERS ; WHAT CONSTITUTES. 

Office of the Attorney General, 
Columbus, Ohio, June 1 J, l88o. 

Mr. f. M. ·McGi1mis, Prosecuting Attornf!y, Caldwell, Olrio: 
DEAR SIR:- Your favor of the 8th inst. has been re­

ceived. 
lt is my opinion that persons, who carry ' g roceries 

throughout the coun t ry. a·ncl exchange th em for butter, 

eggs, etc., are peddlers within th e meaning of sections 
4397 ancl 4398 of the Hevi:·a:d Statt1tcs. 

J do not think that, in order to constitute them ped­
dler:;, they shou ld receive 111oncy in payment for the goods 
by them sold. · 

You are lmdoubted ly right in holding that ·such per­
sons s ho uld procure licenses. 

Tr'uly yours, 
GEO. K. NASH, 

Attorney General. 

SHE.IUFf; ALLOWANCE TO. FOR THE MAIN­
TENANCI:: OF PJHSONERS. 

Office of the Attorney General, 
Columbus, Ohio, June 12, t88o. 

Mr. f. P. Spriggs, P·rosccu.t ing A ttorne·y, W oodsfietd, 0 ltio: 
· Dt!:AR SIR :-Sec. 7378 of the Revised Statutes pro­

vides what the county commissioners, at the expense of 
the county, may do towards th e maintainin g of prisoners 
in the county jail. 

Sec. 7379 points ou t what the sheriff shall provide 
towards the maintenance of these prisoners. Sec. 1235 
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Struck Jm--y; Payment of Fees For Striking. 

says that the sheriff may be a llowed not exceeding fifty 
cents per day for keeping and providing for prisoners in 
the jail. 

It is my op1n1on that the words "keeping and pro­
vicling," as used in Sec. 1235, cover all things that Sec. 
7379 directs that the sheriff shall provide. .[ therefore 
conclude that !·h e allowance m.eiJtionccl in Sec. •r235 docs 
not cover board nH:rely, but abo ··.washing,'' and every­
thing else that is necessary for the proper keeping and 
providing for the prisoners. 

I am unable to find any law, which authorizes county 
commissioners to pay the expenses of prosecuting at­
torneys, in seeking for evidence in criminal cases outside 
of their counties. 

·Very rcspecti~d ly yours, 
CEO. K. NASH, 

Attorney Genera 1. 

STRUCK. JURY: PA.Y;\'It·:NT OF' FCCS FOR 
STRIKING. 

Office of the Attorney Gen~ral, 
Columbus; Ohio, June q, r88o. 

M ·r. John M . Cook .. Ste11benville, Ohio: 
DE.-\R Sm:-Your favor of the 7th inst. has been re­

ceived. 
Section 5 r89 of the Revised Statutes provides that 

"the party who requires a struck jury, shatl pay the fees 
for striking, summoning, impaneling, and qualifying the 
same, and one-half of all the fees of such jury." 

lt does not provide that security may be required 
for this payment. It would be impossible to tell how 
much the fees would amount to when the demand for a 
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struck jury is first made, and I fear that it might be error 
to refuse to secure the jury on account vf the fees not 
being paid, or secured to be paid. 

I am informed that an effoct was made in the Court 
of Common Pleas of this · county, at thi5 term, to do so, 
and that one of our judges held that the defendant could 
not be deprived of his· right to a struck jury because of 
his inability to pay costs. 

Respectfully yours, 
G EO. K. NASH, 

Attorn.:y GeneraL 

PROSECUTII'!'G ATTORNEY; SALARY OF. 

Office of the Attorney General, 
Columbus, Ohio, June 14, r88o. 

!vir. las. 0. Troup, Prosccut·ing Attorney, Bowling Green, 
Ohio: 
DE:\It Slit :-Sec. 1297 provides that in your ~ounty, 

the prosecuting at~orney shall receive an annual salary, 
to be fixed by the commissioners of the county, not ex­
ceeding $2.00 for each one hundred inhabitants, at the 
last preceding federal census. .The salary is not fixed un­
til the commissioners, bv their order, do it. It is within 
their discretion to fix th~ sal~ry at any amount less than 
$2.00 for each one hundred inhabitants . . 

The question arises, when the commissioners may 
make this order fixing the salary. · 

If they made an order, fixing the salary of the prose­
cuting attorney before you entered upon the duties of 
your office, I think that salary must continue during your. 
term, and that , if it should now be changed, the change 
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would only affect your successor, or yourself, 111 case ot 
a re-election. 

My impression is that section 20, Art. II, of the cun · 
sitution, which provides that no change shall affect the 
salary of an officer during his existing term, applies in 
your case. It is true that the General Assembly ha:; n ( •t 

fixed the sa lary of the prosecuting attorney, but it l1ad 
the power to do so. Instead of exercising it, ;t prescril.H:d 
a limit beyond ·which the salary should not go, and del<::· 
gated to the commissioners the powe r to ~ay how nn~~.:h it 
should be. 

The commissioners having once exercised this 
power, I do not think they cou ld change the salary of 
the prosecutor during his existing term. 

I would like to come to a different conclusion if I 
could, for I know that prosecuting attorneys are poorly 
p<lid in our State. 

To ~h<:>W that l forrncd th i~ <:>p ini<)n ag:Jin!'!t 1ny .:•wn 
interc.sts, I wi ll say that it 'vas n1y fort·unc to snve :1:'; 
prosecuting attorn~::y or Fra n kli n C•:>unly, ft:•r t·w·:o i:t:nns. 
During the first term t·hc li111 it w J, ich t·hc cumnlissi<:OIH:r:; 
could not exceed was $900.00. A IJout fom· weeks after I. 
entered upon my second term, the General Assembly 
fixed the limit at $I,$OC.OO. The commissioners offered 
to fix my salary at that amount, bttt h aving en tered upon 
the second term, I did not believe that they hac! the 
power, under the constitution, to increase my sa lary dur­
ing that term. I served out .t il e term at $900.00 per. year, 
and was the loser- of $I .20o.oo on acconnt of my opinion. 

Th is I]a)r be cold comiort to you, but it at leas t 
shows. that I was sincere. in the opinion wbich i. t h en 
formed. 

Tru ly yours, 
GEO. K. NASH, 

. Attorney Genera l. 
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TAXING OF GOVERN!\tENT DONDS; EXTENSION 
OF CHARTER OF CORPORATION. 

Office of the Attorney General, 
Columbus, Ohio, June lj, t88o. 

Mr. A.!. Marvin, Cle'i.!cla.lld, Ofn:o: 

DEAR Sm:-Your letter of ;viay 29th was received 
while I was away from the city, to which I rettlrn;:d on 
the 8th inst. · 

The <lelay since that tinie has been caused partly by 
accumulate<! business, but mostly from my desire to 
carefully cousider your su.g-ge:>tion~. I have con::>idcred 
them the more cardull.v because 1 am incl ined to differ 
irom you, ~tlltl your well known standing as a lawyer 
causes me to feel that probably I may be wrong. 

The laws of the United States exempt certain bonds 
of the government from ta-='ation . A banking corpora­
tion of C leveland, orgat1ized under the Jaws of Ohio (re­
quired to keep a certain per cent. of its assets as ·a sur­
plus) has $450,000 of that surplus invested in -these bonds. 
The charter of t he corporation was about to expire by 
its terms, but about two years ago it \vas extended in 
consideration of its agreeing to certain things. It is 
claimed that one of these thing-s was to t1·eat its surplus 
a:; mone.\', whether iu vestecl in non-taxable boi1cls or not, 
and in ~o doing. agreed that its entire surplus be taxed. 

Let 11:; admit that it I.Je true that the Legislature com­
pelled the t:(lrporation to make an · implied contract of this 
kind in order to secme 'the extension of its charter 'vVhat 
follows? 

I am inclined to the belief that the courts would 
hold that so much of the State taw a:; compels the co.r­
poration to agree that non~taxable United States bonds, 
lawfully held by it, may be taxed, and that so much of 
the contract entered into, in compliance w ith the State 
laws, assenting to the same thing, are in conflict with the 
Jaws of the United States, and therefore cannot be en ­
forced. 
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insurance Compclll)',· The Cltartc·r Oak. 

J hope t h at you wil l giv~ thi~ opin ic)l l t:>ldy :< ttc: lt 

weig ll t a:; it clescr n ':s, ;wd w ill relncmb~:r t·h at I. :tttt a~ 

liab le ro be ut i:-;takcn a:; a11y <:•t h~·t· ·l :nvyer . . 

\i;:ry resp<:cl [ully yn11r.~. 

GEO. I<. ~.'\ :-:iH. 
AI t<:Orncy (;,;n •:r:tl. 

JNSu.l~ANC I;: COMf':\f\:Y; ·rHt:·: Cl l :\ 1-:.'l't~·.t.: <.•i\ 1,. 

Office of t l1~ Attorney Ct·l~t: r:tl . 

Columbus, Ohio, June 18, 18X(I. 

Hon. Joseph F . J1V1·ight, Superintendent of 1-n.su.-rance: 
DEAR SrR :-If I recall correctly, the verbal stalt:­

men t made to me by yourself a few days since in rega1·;.l 
to the Charter Oak Insurance Compan);, it ' 'vas substan­
tially this: 

The· company, a few years ago, on accou nt of finan­
cial losses and troubles, and the impairment of its assets. 
was compelled to retire from the State. Having re­
covered somewhat from its d ifficulties, it has again pn:­
sented a statement of its affairs, and asked you. to give it 
authority, under the insurance laws, to do business 111 

t he State of Ohio. 
In your opinion its financial cot~dition is not such as 

would justify you .. under our laws, in issuing your certifi­
cate of authority. The company now .states that all _it 
desires to do in Ohio, is to make settleme1it with i t·~ .-.!.t 
policy holders, and after making such settlement , issue ;, 
policy in place of the old one; and asks you to give a cer-
tificate authorizing it to do so. · 

The law does not con fer any authority upon yo11 to 
do this, and therefore you must refuse thi;:; n:<JIH;~I. 

You ask whether o r not this corporati(ln, it.-: 11ftin..-s 
or agents, would incur the penalties pre::;crib~:d l>v S•:•: . 
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288 of the Revised Statutes, if they should now proceed 
tO make settlement with its old policy holders, and issue 
a policy of insurance to the holder of an o ld policy, i~-

. stead of the one now held. 
ln my opin ion, the company, its officers and agents, 

if they should simply make settlement of an old matter, 
and in consideration of its old lia-bility, should issue a 
policy, conta·ining a statement that it i~ issued in place of 
an old policy, would not violate the laws of the State, or 
incur the penalties prescribed by o ur ins\• ranee laws. · 

Respectful ly yours, 
GEO. K. NASH, 

Attorney General. 

COUNTY DITCHES; CONSTRUCT ION OF .BY 
CO !VIM r SSl 0 N ERS. 

Office o£ the Attorney General, 
Columbus, Ohi~, Jl•ne r8, r8&>. 

Mr. Thowru L. !Vlag(us, Port Clinton, Ohio: 
_Dg,,R S1R:-Your favor of the r2tlt inst., has been re­

c.civcd. 
I think the cc:•IH:Iusion which you l wv~ arrived at, in 

the matter of c(lunty ditches, is correct. 
1 think th:.t· it is fair ll• inlcrpn:t the law so as to 

gi,·c lhe con11nis:>iom:rs the same pc::nver Lo proceea in the 
matter of· the constructiqn of a county ditch, after the 
time has expired in wliich an appeal may bt: taken, as 
they would have iu case an appeal had been taken, and 
their proceedings to that point had been confirmed. 

Unless this construction is put upon the law, ·it 
wou ld seem to me to be so defective as to be of no value 
whatever. Respectfully yours, 

GEO. K. >LA.SH, 
Attorncv General. 
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Sheriff; Allo-wance For .11aintcna/ICC oi Prisoners. 

SH£RIF.J.7; A LLO\IVANCI.~ FOR :MAI NTENAN CE 
OF l'IUSON ERS. 

OHicc •.•f t·he Att o rn ey Genera l, 
Colt11Hhus, Ohio, June 18, 188o. 

Mr. Noah Dc·t,cr, l 'rusct:ut i u.~ Altomcy. Portsmouth, Ohio : 
.DEAr< S11c- ln rqdy 1•.• .v•.our favor •A t he.: ' loth inst., 

1 will say that in my upini""· the allc-.w;tnce provided for 
t]1c sheriff, under Sec. t 235. rovers all t h ing:-; that \.he 
sheriff is req uired to f urnish under Sec. 7379, for t il e 
prisoners in his charge. Fuel is one of the thin.gs that he 
is requi r ed to furnish under that sect ion, and is therefore 
covered by t he fi fty cents per day a llowance. 

I ·make the same answer in regard to bed clothing. 
The washing- for prisone•·s is ~p0kcn of in Sec. 7379, and 
is c<:•,·crcd h ·" Sec. 1 235· · 

I. dt• ll<.>t s"·c a 11 _vt h i11g i11 Sl:c. 851) that cxpre~s ly a tt· 

llturizcs tl1c c<:•n11ty c•:>llllllissi .. ncrs '" furnish the fttd 
nCtessari l_v ClJ il ~l ll lll;d i rt <:(ol l llly o;ollil;t;s. 0\',:itltcr is there 

an yt ll i n ~ in t·lti ::; :->•:r.l'i •:> ll t:l1 :1t •:).:p r .·s~ l y. :tlltli .:•.rizc::; !.Itt~ 

commissioner::: t•.• 1.>11.': furuitnr•: f,·,j· r li ~ o:>ttnly offices. 
1 ?eli eve, howcvc.:r, 1 hal. it is 1111: cnst·.-·u• all ova t·hc State 
for the COilll ll issi <'>ll l:rs IO:• iu ru is h th e ru el and ll t;;Cl:S:-;a ry 

furnit u re 'for th<::se <:•Hi ccs. 

T he n:1kcd •:dlict::> \\'O:•nld l•l· n:ry Jll>ur places in which 
to do busi lt c.-;s,. wit ltt'>t l l. ru rll il ttn;. :Jll d without fuel in 
cold wehther, a 11 d J pn~stllnc 1 l1ar: t h e com ntis::;ion ers have 

· acted upon the lhe•:>ry tllar rl11: auth•.>rit_v t f o fur11ish office:-; 

ior the coun ty oflic~: rs. g in .:s tii<:Jil _:11 1 itnplicd ;wthorit._v 

to p ut in ~he o ffi ces s ud1 fu ru it 11rc a 11 •l f11 t:l as a rc neces­
sary fo r the transac.:t i<~n •A pn hi ic 1,11si 11<.:.':'.'>. 

Truly y.:•nrs. 
G 1:;:0. r-:. NASH. 

All(>l'lleV cl~ ll e ra l. 
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Acts Am.cudiug Repealed Statutes Have no Effect. 

ACTS AMENDJNG REPEALED S1'ATUTES HAVE 
NO EF'r,.ECT. 

Office of the Attorn.ey General, 
Columbus, O hio, June 19, 1880. 

Mr. Lot Wright, Cieri~, Lebanon, Ohio:. 
D1::,\R Sm :-I' am not authorized to answer questions 

put by county officers, t1nless they are submitted by the 
p'rosecuting attorney. 

ln your case, however. I will do so on condition that 
you w il l explain the matter to your prosecutor, so. that 
he may not think that J have hccn ·d iscourteous to him. 

J think t hat the General Asselllbly, in its act of 
!\·1arch 29, 188o, 0. L .. Vol. 77, p. 90, has made a mistake. 
lt.s<::ems to be an attempt to amend repealed statutes. 

The _act first recited ·is repealed by paragraph 153, 
p. Sor, Vol. 75, O. ·L The second act recited is repealed 
by paragraph 167, p. 802, Vol. 75, 0. L. -The act last 
1'ecited in the title is repealed by paragraph 1069, p. 1799, 
Revised Statutes of 188o. · 

I do not believe that an act amending repealed 
statt;tes has any effect whatever. You \\;iii see that Sec. 
5182 of the Revised Statutes relates to the same subject 
as Sec. 14 of the act of last winter. 

The General Assembly seems to have made no effort 
to repeal Sec. SJ82, and this section is, I think, still 111 

force. 
Respectfully yours, 

CEO. K. NASH, 
Attorney General. 



80,1 01'1 :-110 i\S OF TH E A 't-rOll :.:e:y GEl' !::HAL 

Report of f ... ·ic!c·n:s a11d Sun:cyor; l-Jihat it Should Contaiu. 

REPORT Of VTE\·VERS A~D SuRVEYOR; WHAT 
IT SHOULD CONT~\IN. 

Office of the Attorney General, 
Colum~)us .. Ohio, J une 21, 188o. 

Mr. !. C. Git•i11, Pro:iCCIIfiHg Attomey, Cadiz, Ohio: 
DL\lt S1n :-Your favor of t he 15th' inst., and ~!so the 

letter of your county auditor asking what it i~ that there­
port of the viewers and surveyor should contain, under 
Sec. 4835 has been received. 

From the language used by Judge Gi !more, in the 
case o f Rurzett et al. vs. Norris, Treasurer, 25 Oh io State 
Reports, and to be found on page 3r3, I a111 of the opinion 
that the report should co"ntain the names o£ the owners of 
the' lots of land within two miles of the line of t he pro­
posed improvement, wh ich would be benefited thereby, 
and that 1mlc~s the report doc:>·contain this infonnatio,~, 
the cnnllni:;:;ioncr:; can not a<;t furth('l'. 

U jlon the next proposition, l am not {jttitc so dc:u·, 

bu t l am inclined to the o pinion that when the viewers 
have once ma<le their report, t hat they are {n1tctrc:; officio, 
and <;an neith er amend th e report nor can they act 
further, if the commissioners refer the matter back to 
them. I t rust that the commissioners w (ll not be gov­
erned by thilt opinion, unless they are clearly satisfied 
that I am right. Of cou rse your opinion or that of any 
other lawyer is just as valuable as 1~y own. 

Respec'tfully yours, 
GEO. K. NASH , 

Attorney General. 



·GEORGE K. NASH-188o-I88J. 805 
-------

Fees i-n M·isdemcano·rs. vVh.c11 the State Fails to Convict. 

FEES lN MISDEMEANORS:. WHEN THE STATE 
FAILS TO CONVICT. 

Office of the Attorney General, 
Columbus,. Ohio, June zr, ·r88o . 

. Noah I. Dever, Proser'lltin.g .4.ttonrey, .Portsnwuth, Ohio: 
DEAn SIR :-I don't think that the fees in misdemean­

ors, wherein the State fail s to coiwict, can be included 
under sections 1309 and T 3 r r, by the commjssioners in 
ascertaining the :~moun t of the a llowance. I suppose 
that under Sec. iTJ6 a magistrate may require security · 
for costs wh ere th<.: offense charged is a misdemeanv., 
even when \he offt'nder has hc~·n arrested on view by a 
sheriff. constable, or olhe.r prope r o fficer. 

1 am a little uncertain in regard to your third propo­
sition , because I am uncertain as to what the word is that 
fo llo·ws the words "whel1' c la ims for." I think it •s 
"taxes," however. I suppose too, that you have reference 
to proceedings to collect personal taxes as provided in 
section · 2859. If this be so, and a justice should notify 
the party before sui t should commence, tl~at the claims 
have been left with h~m, and the parties should pay them 
without suit, I do not see how the justice could be 'paid, 
un less the treasurer saw fit to pay him out of his own 

· pocket. I do not believe that the commissioners have 
anything to do with it. 

I send you by toclay's mai l, a copy of Attorney Gen ­
eral Pilla.rs· report which was delivered to me ·on Satur­
day. On page 76 you will find an opinion in regard to 
fees in criminal cases. I do not thi 'nk that the Jaws have 
been materially changed since that opiHivn was written. 

Respectfully. yours, . 
GEO. K. NASH. 

Attorney General. 
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Fees i11 .i\tlisdemeanors. 

FEES I N MISDEMEANORS. 

Office of the Attorney Genera l, 
Columbus, Ohio, J nne 22, r88o. 

Mr. Fmnk E. · Magee, Prosecutiug Attorney, McA1·thur, 
Oh:io: 
Dr::AR SrR :-You r favo r of the 19th inst., has been re­

ceiv-ed. 
. . I have been compelled to change, somewhat. the 

opin ion that I formerly held in regard - to Sec. 7130. I 
now th ink that the compla inant or security-, is only re­
sponsible for costs, in case the compla inant is dism issed 
by t he magistrate. 

If tpere is enough in th e case to iustify the magis­
trate in holding the party, I th ink the complainant or 
su rety an~ reli eved from costs. · 

My understandi ng a lso is that the com missioners can 
not make an allo'l-vance in misdcmciu10rs. except in cases 
where there has bt'l!n a conviction, and the defendant 
proved i nsol vent. If this be so. a recovery could not be 
had against the commissioners in . the case which you _ 
put. 

:My impressi011 ;s that in the.case of a felo ny, wliere 
two affidavits a re fi led, and two warrants are issued, and 
there is a fai lure in the second case, on account of the 
parties being convicted in the first case, the commission­
ers may pay the officer holding the second warrant, h is 
proper fees under Sec. 1309. It is the case of a felony in . 
which the State fails to convid. 

I do not see ho>v ·the county recorder can receive any 
compensation for making h is annua l statistital report to 
the_ Secretary of. State· under S~c. 140. 

Very respectfully yours, 
CEO. K. NASH, 

Attorney General. 
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Bounty Claims; Application of the Statntc of Limitatio11s to. 

BOUNTY CLAIJVIS.; APPLICATION OF THE 
STATUTE OF LIMITATIONS TO. 

Office of the Attorney General, 
.Cohtmbus, Ohio, June 23, i88o. 

iV!r. Ceo. C. Rawli-ngs, Prosecu.ting A.ttontey,. Springfield, 
Ohio: 
DEAR Sm :-I have given your favo r of June 3d some 

cons ideration si.nce last writing to you. 
The fi.rst t,..vo questioi1s proposed by you relate to the 

statute of limit'ations as applied to veteran bounty claims. 
The courts, so far as I am able to learn of thei.· de­

cisions in regard to this matter, a re at variance. A Com­
mon P leas Judge in Hamilton County, recently held ti1at 
this class of claims is barred by the ·statute of limitations, 
but Judge Meeker, of Darke County, has taken the other 
side of th e question. . 

An attorney connected with the Hamilton County· 
case informs me tha~ it is intended to bring the case to 
the Supreme Court as rapidly as possible. · 

\Vith judges differing in this way and with a pros­
pect that the Supreme Court will be called tq:ion to de­
cide the question, I do not think that it is of much use 
for attorney generals or prosecuting attorneys to g ive 
opinions upon it, and it they did so,· it would be unsafe 
for county commissioners or tow.nship t rustees to act 
\1})011 them. 

V\'ho is a veteran volunteer? 
This is a'question upon which the authorities differ. 

ror years it has been held in the auditor of state's office 
and is now held by the adjutant general, that a veteran 
volunteer is one who re-en listed after haviug served more 
than twenty-four months in the service of the United 
States. 

Upon the other hand Attorney General \.Vest, while 
in office, gave an opinion t0 the tffett that if a person, re-
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Boa.rd of Education,· Powers of. 

. eniisted after serving nine months, he was·a veteran vol­
unteer. 

This is precisely the question now involved in a case 
pen ding in the Supreme Court. 

]n a1iswer to your fourth question, I will say that the 
adj utant general's department is of the opini011 that " local 
bounty" include$ not only money. paid as bounty oy 

township, municipal or county authorities, but also in­
cludes money advanced for the same purpose to soldiers 
by private individua ls, associations, or coi11111ittees. 

I desire to say further, that it is my wish that all of 
these questions .shall .be passed upon by the Supreme 
Court, as soon as possible, and I will do a ll I can, when­
ever opportunity presents itself, in this behalf. 

Res·pectfully yours, 
GEO. K. NASH, 

Attorney General. 

BOARD OF EDUCATION; PO'vVERS OF. 

Office of the Attorney General, 
Columbus, Ohio, June 29, I88o. 

M ·r. Johll C. Bethel, Flushing, Ohio: 
DE,\R Sm :-It is my opinion that under· Section 3995, 

the board of education, for a township, has · power to 
purchase unahridged dictionari~s, and permit them to be 
used by the sub-districts. 

Truly yours, 
GEO. K. NASH, 

Attorney Genera I. 
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State inspecto-rs of Oils-0. S . and S . 0. Home; Who 
Must be Confirmed as Officers of. 

STATE INSP_;ECTORS OF OILS. 

Office cf the Attorney General, 
Columbus, O hio, June 29, r88c. 

Mr. Lonis Smithwright, State inspector of Oils, Cleveland, 
OhiO.' 
DEAR Sm :-\•Vhen the State inspector of oils is called 

upon to inspect sr barrels of oil, it is h is duty to t~st each 
barrel. · 

If it turns o ut that- there is but one kind of oi l, it 
would be held that it was one lot of oil, and he could 
charge only five cents per barrel ior the inspection. If 
there a re two or more kinds 9f oi l among the sr barrels, 
there 'vould be as many lots as there a re kinds of oil, 
and the inspector could charge accordingly for h is ser-
vices. Very respectfully yours, 

GEO. K. NASH, 
Attorney GeneraL 

0. S. AND S. 0. HOME; \~iHO lVIUST BE CON­
FIRlVIED AS OFFICERS OF. 

Office of the Attorney General, 
· Columbus, O hio, June 29, r88o. 

Gen. C. I-1. Gros-.;euo·r, Trustee 0. S. and S. 0. Home: 
DEAR S tr: :-At your- request. as well as that of .Major 

Shaw, I have e:xamined sections 640 and 647 of the Re­
vised Statutes. I do not tbink that the appointees, re­
ferred to in se<;tion 64-7, are covered by the words "other 
nee(ied officers" in section 640, and therefore that such 
appointees need not be confirmed by the board of trustees .. 

T he term. "Cottage Matrons" is not equiva lent to the 
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Subpoeua ''D1.Jces Tecmn," Refusal to Obey Officers vi Pri­
vale Banl?s. 

word "matron" in section 640. They need not be con­
firmed by th e board of trustees. 

The oniy officers to be co.nfirmed are the clerk, ma­
tron and physician. 

Respectfully yours, 
GEO. K. NASH, 

Attorney General. 

SUBPOENA "DUCES TECUM," REFUSAL TO OBEY 
OFFICERS OF PRIVATE BANKS. 

Office of the Attorney Gene.ral, 
Columbus, Ohio, July 2, i88o. 

J11r. NI. Hi. Johnson,· P.rosec·uting Attorney, Youngstown, 
Ohio: 
DF.t\R SJR:-Your favor of the 29th ult. has been re­

ceived. 
· I think that the county auditor has power, under sec­

tion 27R2, to issue a subpoena, requiring persons to ap­
pear before · him, and testify, and under section 5247, a 
subpoena may contain a clause directing a witness to 
bring with him books, etc. Upon the refusal of a party 
to bri11g books and papers, and to answer questions, the 
probate judge, upon application of tl}e auditor, may issue 
a subpoena, and that subpoena may contain a clause, re­
quiring the parties to. produce bo"oks, papers, etc. Sec. 

5247· 
If such persons refuse to answer proper questions, 

or neglect to obey the commands of the subpoena, they 
will be subject to proceedings under sections 538 and 

543· 
Officers, or persons coi1nected ·with or running pri-

vate or unincorporated banks, are subject to the same 
laws as other citizens of Ohio, and sectio<~s 2782 and 2783 
apply to them, as well as to other citizens. 

I have not gor the national banking act before me,· 
and therefore cannot answer your question. 

A veteran in order to get a bounty from the State, 
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The Clevelaa<l ln;·y Act-O. S. a'nd S. 0. Home; Election . . 
of St£pc-rintcndent of. 

must make out his papers, showing all the facts, an<l 
make application to the auditor of state. If he refuses, 
then the next !'>tep is by mandamus. I do not find any 
enclosures, relating to the bounty case, with your let-
ter. Respectfully yours, 

GE<;). K. NASH, 
Attorney General. 

"THE CLEV'ELAND JURY ACT." 

Office of the Attorney General, 
Columbus, Ohio, July 2 , 188o. 

John Lafabrc, Clerk of Court, Georgeto1~~,,., Ohio: 
Df.AR SIR :-The act of March zg, r88o, pages go and 

gr. Vol. 77, 0. L., simply amends the act passed May· 7 th, 
1877, 0. L. Vol. 74, page 218, ~nd known as "the Cleve­
lancl Jury Act." Therefore the act of l'viarch 29th is focal 
in its nature, having fore~ and effect iu the county of 

. Cuy.ahoga alone. Truly yours, 
GEO. K NASH, 

Attorney General. 

0. S. AND S. 0. HOME ; ELECTION OF SUPERIN­
TENDENT OF. 

Office of the Attorney General, 
Columbus, Ohio, July 2, r88o. 

Majo·r Him. S. Sha.w, St1,Per-intendent 0. S. a.nd S. 0. Home, 
Xenia, Ohio: 
lVIY DE:\R Sm :- U nder Sec. 640 the nomination by the 
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County Commissione·r:S; Power to M.ake a Co-nt·ract, Agree­
ing to Pay a PMt of Omitted Ta:res to Info·rme-rs. 

superintendent to a board has no effect whatever, un~il a 
confirmation has been made by said board. 

Sincerely yours, 
GEO. K. NASH, 

Attorney General. 

COUNTY COMI\HSSIONERS; POWER TO MAKE 
A CONTRACT, AGREEING TO PAY A PART 
OF OiVUTTED TAXES TO INFORMERS. 

Office of the Attorney General, 
Columbus, Ohio, July, r88o. 

]. C. Ci~:i11 .. Prosecuting Attomey, Cadiz, Ohio: 
J),,,,R S• •~ :--1 do not heliev.e that the county com!11is­

~ioners have power to make a contract, agreeing to pay 
one-fourth, or any other part, of omitted taxes, placed 
upo~ the tax duplicate, and collected, to the person 
furnishing the information 'by which such action is taken. 
If county commissioners possess such power as this. the 
act of last winter, Vol. 77, page zos, is wholly unneces­
sary. 

V/hen the treasurer knows that the ·warrant. pt·e­
sentc<) to him is drawn upon an invalid contract, I sup­
pose it is his duty to refuse to pay the same. 

If there is any danger that money will be paid upon 
a contract entered into without ·authority. of law, I sup­
pose that it is the duty of the prosecuting attorney t0 in­
stitute proceedings to restrain the pa;:ment. J' 

Respectfully yours, 
GEO. K. NASH, . 

Attomoy 7 1. 



(llti~:~ ,_.r tilt.: i\tl:t:;rncy Gcn..:ral. 

Columhtt~. Ohi<), JHiy 1.), 1880: 

C. A. J11nrslzall, Prosecuting. Attome·y, Sidn,·y. Ollio: 
DEAR SIR :-Your favor of the 8th inst ., asking Ill)' 

opinion as to certain matters covered by Sec. 4834 rtf 
the Revised Statutes, has been received. 

Under said section; whenever a demand is made to 

the commissioners to have the _!:lamages assessed by a 
jury, the claimant should cause a certified transcript of 
the proceedings beiore the commissioners, to be filed on 
appea!, with the probat.e judge. 

The appeal should be perfected in accordance with 
sections 468 and 4690 of the Revised Statutes. :\[ter 
such appeal is perfected, the probate judge should sum­
mon a jury 111 accord~ nee with section 4iOO. 

Respectfully yours, 
GEG. K. NASH, 

Attorney General. 

SCHOOL EXAMINERS. 

Office of the Attorney General, 
Columbus, Ohio, July 13, r88o. 

Han. G. B. Priddy, Probate Judge, Wa.sJn:ugton C. H ... Ohio: 
DEAR SIR :-In my op11110n Sec. 4085, Revised 

Statutes does not affect school examiners in office on · 
January r, x88o. Sec.r3 of the Revised Statutes settles 
the matter. 

Truly yours, 
GEO. K: NASH, 

Attorney General. 



814 Ori~JONS .Of THE ATTORNEY GENERAL 

Recorder of C01mty,· Electio1~ of. 

' RECORDER O.F COUNT"l'; ELECTION OF. 

O ffi ce of t he Attorney General, 
Columbus, Ohio, July 15, 188o. 

Air. Ern~·st McCurmack .. Raord.:r, Loudon, Oltio: 
DEAR S 11( :-Secfion r r <.•f til~: J\cv iscd Statutes 

answers tht~ qm::->liC>n l:<.llllaim:tf in y(•Ur favor ur I ltc I Jlll 

inst. 
The new recorder will I.Je elected at 111~;: Oclubt:t· dec-

tion. 
' Truly. yours, 

GEO. K. NASH,. 
Attorney General. 

Wl-Jl;::\1 "1\[;\ \"' .\H~A ~S '·SHALL.'' 

Office of the .'\ ttor11 ey Cener:1l. 
Columbus. Ohio, Jnly 13, 188o. 

Mr. M. B . Earnhart, Prosecuting Attorney, Troy, Ohio : 
DEAR SlR:- 1 am inctined tl) th e opinion tha t "may" 

means "sh;~ll," in Sec. ·1309, Revised Statutes. The ques­
tion is not without doubt and difficulty. The ;3upreme 
C~urt of New York has . held "that when a Statute de-

- dares that a public officer, or public body 'may' have . 
power to do an act,- which concerns the public inter.ests 
or the rights of third persons, 'ma')'' means shalt> and the 
execution of the power m ay be insisted upon as a du ty.'' 
I think that this is a case of this kind. 

Truly yours, 
GEO. K. NASH; 

i\norncy Ge,!cral. 
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Union Life Insu·rance Company of 1\1ai11c. 

U.NION LIFE INSURANCE COMPANY OF MAINE. 

Office of the AttQrney General, 
Columbus, Ohio, July 17, 1880. 

Mr. Carlos M. Stoue, Prosecllf,ing At·torney, Clevela-nd, 
Ohio: 
.!'l'ly DEAR. Sm :-I have received your favor of the 

14th inst. In reply, I enclose an op inion given by the 
auditor of state on the 'I 8th of !v[ay, in which I concurred. 
I t hink this covers the case of the Union Life Insttrance 
Company, of Maine. T,he agency of this company, to: 
cated at Cleveland, should report to the Auditor of Cuya­
hoga County. and the c)nc at Cincinn;1ti, sho11lcl report 
to the auditor of :Hamilton County, the amount -of its 
gross receipts. Thi:; amount should be entered upon the 
tax list of Hamilton and Cuyahoga Counties, subject to 
the same rate of taxation as other property in ·said coun­
ties. 

The other counties· in the State have no interest in 
this matter, and the agent has no report to make to their 
atlditors. 

As I was about to kave Cleveland, Judge Griswold 
halH.kd 1111..: the ;tc<:•)tlllt of Grannis and Griswold against 
~' flllr connt_v. for kg-;11 services. I took th e same, saying 
J. would auswe1· any questic:lllS. you might ask in regard 
to the matter. My impression is that the cases in which 
Grannis and Gri:;wold were empJ<jyed, are such cases as 
a1·e covered by section 2-862 of the Revised Statutes, and 
that there is autho rity for the allowance of reasonabl'e 
fees for such services, and that whatever is. paid may be 
apportioned ratably by the county auditor between 'the 
State, county and city, the parties it1tere:;ted in the con-
troversy. _ 

. \iVhen you come to the amount of fee:s to be allowed, 
it is a question of fact and not of law, and my opinion 
would be of 110 more value than that of any other wit-
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Prosec-uting Attome_v; Salary Fixed by C ouuty 
Commissione1·s. 

ness. In fa<;t, I do not feel that I am qualified to speak 
even as'!- witness, as I have been so unforwnate as never 
to have any connection with the United States Courts. 

Sincerely yours, 
GEO. K. NASH, 

Attorney General. 

PROSECUTING ATTORNEY; SALARY FIXED BY 
COUNTY COMMISSIONERS. 

Office of the Attorney General, 
Columbus, Ohio, July r9, r88o. 

Mr. Jolrn !'d. Cool~. Prosewting Attorney, Stcnbenv·ille, 
Ohio:· 
DEA" Sm:--Your f<tvor of June JOth ha:-; ·been re­

ceived, and the answer has been delayed bccaw;c the 
question is surrounded with difficulty, and required con­
sideration. 

Sec. 1297 provides that the ' prosecuting attorney 
shall receive a salary to b.e fixed by the co·u.nty com missioners. 
The other matter contained in the section simply estab­
lishes a limit, beyond which the commissioners c~nnot go 

. in fixing the salary. 
In yotwcounty they may fix a salary that shall not 

exceed $2.oo ior each one hunclred inhabitants at the 
federa l census next preceding the time when they act. 

I assume that the commissioner~; immediately after 
the census of 1870, fixed the salary in your county at 
$582.00, as your population was 29,188. 

After the present census is officially promulgated, the 
commissioners may, if they see fit, fix_ the salary of the 
prosecuting attorney at a sum ·11ot e.rceedi11g $2.00 for each 
one hundred inhabitants found in your county in r88o. 



GEORGE K. N:\SH-r88o-1883. 81'7 

Proscwting Al!omey,· Salary of. 

Jt is discretionary with the commis.sioners as to whether 
they shall do thi::;. ant! also as to what the amount s ha ll 
be . . 

If the cha nge should he Jllacle, there is a serious ques­
tion, in my 111 ind, as tC• whether you can be benefited <.lur­
ing your present ter111. 

1 am inc lined to think that Sec. 20, Art. 2, of th e con­
stittltion depri\'CS you of any hencfit to be derived from 
an in.crease of salary fixed by the co•n n1issioners . 

The salary was tixcd at ~5::;2.00 before you ente red 
upon the presen t term of ollie~.:. and I do not think that 
it could be chang-t:d ~n :t,; to aiTn:l. Y"ur CL''''Jlcnsation. 

Truly y<)tll·s, 

G 120. K. NASH, 
Attorney General. 

!='l{c)Sl::ClJTI NC ATTORNEY; SA LARY Q F. 

(lllil;~· c)f til\: /\ttcWt1(:)' General, 
(jdu•nhus. O hio. July J'). J88o. 

A'lr. l11s. 0. Tro11p. fJrvsautiug Attor11cy . Bu7ding Grce11, 
Ohio: 
Dt::AR Sm:-Your f;1vor of June r7th was duly re­

ceived. Other important matter;; h<tve prevented me 
frot.ll r eplying sooner. 

I think that I understand the questions contained in 
your Jetter. 

If your county commissioners have not .fi xed a salary 
for the prosecuting ottorney since· the census of r8;o, they 
have simply neglected the duty imposed upon them. 

I suppose they have paid the prosecuting attorney 
$490.00 a y e.11 r, as the population of your county in 1870 
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Ref01'nt School; Religious Worslti.p a./; Goven!o1-'s. Power t·o 
Remove From. Penitcntiarj• to. 

----------~---------- ------~------------

was 24,596. P robably the allowance of t his sum might 
be co;1sidcred as the fixing of the salary. 

r do not know when you went into office. I suppose, 
however .. it \-vas on lhe 1-irst Monday' in January o f t h is 
year. .I think that lhc:: previous act of the commis?ioners 
h ad lix~·d the salary of th..: prosecuting attorney at 
$4~JC .OC. }'hat lit is was th e a111ottnt of t he salary when 
you took po:::session on the first iVIonclay of J anuary, and 
that a ny a lteration ma<.le by th e com missioners, after 
that time cannot affect the present term without violat­
ing Sec. 20, Art. 2, of the constitution . 

If, after the present census is officia lly promulgated, 
the commissioners see fit to a lter the salary of t he prose­
cuting attorney, it can only a·ffect your successor or your­
self upon your next term. Your salary, in my opin ion, 
must remain at the figu re it was when you took posses-
sion. Truly yours, 

GEO. rc. N.ASH, 
Atto rney General. 

. REFORM SCHOOL: RELIGIOUS WORSHIP AT; 
GOVERNOR'S PO\~fER TO REi.VIOVE FROM 
PENITENTIARY TO. 

Office of the Attorney General, 
Columbus, Ohio. J u ly 19, r88o. 

M·r. Chas. DoHglass, Snper{n.tendent Ohio Rcfo·r·m School, 
Lancaste·r, Ohio: 

Dr::AR Sm :-I suppose that Sec. 760. of t !J ..: Rev ised 
Statutes is broad enough, so that the trtf$t ccs of j'(tllr in­
st itut ion may determine what relig-iou,; cducati<)ll or tn-
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RcforiJI. School; Religion~ H'orshlp at; Covemo1:'s Power 
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struction shall be furn ished to the inmates . I think it is 
a matter to be determined by the board. 

Section 76l, as amended last winter. Vol. 77, 0. L. 
page 312, authorizes the governor to remove certain· per­
sons, over the age of sixteen years to )'Ol1 r instit utio n . 
\V hencver t he governor so acts, it is your d u ty to r e­
ceive the person so removed, notwithstanding the fact 
that they may be more than sixteen years of age. I 
know of no other case . in which the s uperintendent is 
authorized to receive a boy under ten or over sixteen 
years of age. 

Trul.v yo urs. 
GEO. J<. NASH, 

Attorney Genera I. 

SPECIAL SCHOOL DISTRICT IN BURTON TOWN­
SI:UP. 

Office of the Attorney General, 
Columbus, Ohio, July 20, -188o. 

!vfr. f. P. Spriggs, Prosecuting Attomej•. Woodsfield, Ohio: 
I.>E,\1< Sll< :-l11 111y ~.~pinion the iutcntion of the act of 

April 8. 1879. (0. L .. Vol. 7.3, pag-~:: 2~)2) was to have the 
spe~:ial sd1<:•<:•l district \.:Olllpo:;~::d only ·vf the terri tory 
withi n original sub-:;chool district No. 4· That the words 
"that Lh~~ tcrrit•-.ry 1:0111po:-;cd in sub-di:;trict No.4 of said 
Burton T o wn:::hip'' dctcr111ine the territory to. be located 
within the spc( ia l school distri-ct. 

The other words of secti"on ·.;evcntccn, eighte·en, 
twen ty-th ree, ; ltl d twen ty-rom·, a rc merely descript ive, 
and only such parts oi these section :-; wi ll be inc lu ded 
in the special d istrict, as were a part of sub-district 

No.4· 
Truly yours, 

G£0. K. NASH, 
Attorney General. 
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To·wnship Trcas11rers,· Percentage Paid td on Moneys Pass­
ing Through Their flands-Ohio Pcnitent·iory; Con­
tmcls of Ceo. W. Gill and the Potion !'vlanufocturing 
Co 111 pan y. iu: 

TOWNSHI P TRE.•\SURERS; PERCE!'{TAGE PAID 
TO ON MON.CYS PASSING THROUGH THEIR 
HANDS. 

Office. of the Attorney· General, 
Columbus,. Oh io. July 2i, 188o. 

Mr. Carlos M. Stone, Prosecutiug Attorue)•, Cle<:elo:lld, 
Ohio: 
DJ~AR StR :- In reply to your favor of the 23rd inst .. 

I will say that, in my opinion, a ·townsJ.iip treasurer, un­

der section 1532 of the Revis~d Statlltes, is entitled to 
two per cent. upon all moneys passing tlirough his hands. 
The mon ey th a t is paid h im by his pFcdecessor is ;.re­
Cl·ivcJ'' hy him: the. balance turned over to his successor 
i~ "paid out., hy hint. ;111d all lllo)llt~_, . • frrun · wh~•r••vt•r 
soun.:c l't'Ct:ivcd. i:; SII I•P• ·~cd t·u h av\: h\:t:u --~afc­

ly kept" by l1int. 
Therefore. I cnndu.-lc lh:et he is c.nlil' lcd IO:• 1:,, ... , per 

cent. upon all mnm·_r~ passi11!,:' thr(•n;;·lt lti~ hauds. 
T ruly yo nr$. 

G£0. 1<:. NAS I-r. 
J\l:l1:trncy Gcoaal. 

OHIO PENITENTIARY; CONTH.ACTS OF GEO. W. 
GILL AND THE PATTON MAN~ F;\ ('J.'U .I ~ IN G 
COMPANY Il\;_ 

Office of the Attorn ey General, 
Columbus, Ohio, July 28, 188o. 

Copt. Noah Thomas, Warden Ohio Penite11-t-iary: 
DEAn STR :-J n compl iance wi th yo ur reques t, and 

with that o f the board of directors of your instilution, I 
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Ohio Pendent·iary,· Contracts of Gt:o. vV. Gill and the .Put!OH 

Manufacturing Compa·1L)'.; ilb. · 

------~-----------------

ha ve examin<J!d the con tracts whic:;h you have with Geo . 
. 'vV. Gill, and the Patton Manufacturing Company. 

The co.ntract with Geo. \V. Gill, which was entered 
into upon the 9th day of !Vlay, 1879, give::; to him the ex­
clusive privilege of manufacturing stoves in the Ohio 
Penitentiary. 

The contract with the Patton Manufacturing Com- . 
pany ""as en.tered into on the 6th day of Augtist, 1879, 
and gives said company the right to manufacture "hol­
low-ware castings, etc." 

The question that i::; presented is :· "Has the Patton 
1\-fanufactming Cotnpany lhe rig·ht to manufacture ::;tovc::; 
liJHkr that contract? .. 

The tcrm _"l'tc:· 111ay pcrhap::: cover a multitndc of 
:::ins, ancl ::;hould never appear in any written contract, 
for its on ly tendency is to make the contract vague and 
uncertain. 

Hollow-wan! castings · have a definite and certain 
meaning. Hollow-ware is defined b)• 'vVebster as fol­
lows: ;;Hollow \'essels, a general trade name for hollow 
articles, such as cast-iron . kitchen utensils, earthen ware, 
and the lik e." This term, to my knowledge, has never 
been applied to stoves, or parts of stoves. I therefore 
conclude that the Patton· Mani.Jfacturing Company .. un­
der the term "ho llow-ware castings,'' has not got the 
right to manufacture parts of. stoves. I do not think 
that the term ;'etc." g ives them this right. If any force 
is given to this term, I think its only effect will be to 
g ive them the righ t to manufac ture other article·s ap­
pertaining to hollo,,;.ware. 

The intention of the parties should be taken into 
consideration. The intention of the directors and "Mr. 
Gill, ·in the first contract, was to give to Mr. Gill the 
exclusive right of manufacturing stoves· in the penit en­
tiary. It does not appear from the face of the con.: 
tract with the Patton Manufacturing Comp.any that 
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.C aunt')' TTeasurer' s D-iscretion to Receive Part of a Tax, 
the Ren·ta1:nder CJa.imed to be Illegal. 

----------------
there was any intention to give them the righ!t to manu­
facture stoves or parts of stoves in the penitentiar'y. 

If Mr. Patton , under that contract, has the r ight to 
make parts of stoves, take them outside of th e peni­
tentiary \·valls, and set them up, it wou ld be just as dis­
astrous to J\IIr. Gill's business, as it would be to permit 
the company to manufacture th eir stoves in the Ohio 
Penitentiary. 

I do not believe that it ever entered the minds of 
the persons composing the Patton Manufacturing Com­
pany, or of the directors of the Ohio Penitentiary, at the 
t ime that the contract was made, t hat uiHler said contract, 
parts of stoves could be made by said company. 

Truly yotirs, 
GEO. K. NASH, 

Attorney GeneraL 

COUNTY TlZEASUH f.:':R'S D I SC I~ E.TION TO f{ E­
CEIVE PART OF A TAX, THE REMAINDJ!:I{ 
CLAB·fED TO BE ILLEGAL. 

Office of the Attorney General, . 
Columbus, Ohio, July 29, r88o. 

A. Douglass. Ir., Prosecuting Aft01'11e3', Chi/licoth.f., Oh:t:o: 
DEAR. Sm :-I think that it lies ·within the discretion 

of the treasurer to receive a part of a tax. '"'hen the re­
mainder is claimed to be illegal. · I i:1fer this from the 
language of Sec:.s8sr. If my inference be incorrect, hov{ 

·could a party "first pay" the sum admitted to be due? 
It is t he cLuty of the treasttrer to proceed to collect 

the balance. with· all the means afforded to him by the 
law, unless he be enjoined from so doing by the courts. 

I am of the opi~ion that th e "dog· tax" is const itu-
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Trustees of Benevol(!nt Institutions Ca1l110t Rece·ive Pay For 
Acting as Secretm";y of The.ir Board . 

. tiona!. One of my predecesso-rs, Hon. John Little, gave 
an opinion upon this subject, a copy of which I enclose 
herewith . 

As I concur in what he says, I hope that y.ou will ex­
cuse me from giving my reasons for reaching this conclu-
SIOil. 

Truly yottrs, 
GEO. K. NASH, 

Attorney General. 

TRUSTEES OF HI~NEVOLENT INSTITUTIONS 
CANNOT RECEIVE PAY FOR ACTING AS 
SECRETARY OF THEIR BOARD. . 

Office of the Attorney General, 
Columbus, Ohio, August 2, 1880. 

1Vm. L. Sha:w, Snpcrintendent 0. S. a.nd S . 0 . Home, Xenia., 
Ohio: 
DEAR SIR:-[ do not think that a trustee of your in­

stitution , or of any benevolent institution in the State of 
Ohio, is entitled to compensation as seaetary of the 
board, to which he b'e]o,igs. lviy ' impre:;~ion is· that Sec. 
628 forbids it. . 

An agreement between the ·board, and one of its 
members, that said me111ber shall serve as secretary of 
the board for pay.· is a ·"contract on behalf of such institu­
tion:" and a trustee cannot be interested therein, either 
directly, or indit·ectly. 

I do not find any express provision authorizing trus­
tees of benevolent institutions to fix and pay a sa!ary to 
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Board of Public Works; Can ·They Lease Canal Lands to 
Raihoad Com.pauie~ For Crossings. 

a secretary of their board, and without express authority, 
they hav.e no right to do so. 

A voucher made by officers, who have no authority 
of law for 1~1aking the contract covered by the voucher, is 
no protection to a disbursing officer. 

Truly yours, 
GEO. K. NASH, 

Attorney General. 

BOARD OF PUBLIC WORKS; CAN THEY LEASE 
CANAL LANDS TO RAILROAD- COMPANIES 
FOR CROSSINGS. 

Office of the Attorney General, 
Columbus. O hio .. August 17, 188o. 

To the Members oi lite Board of Pu.blic l+'orl<.'1· Colu11tlms, 
0/tio: 
GENTLE:\! EN :- \'our fav.:•r .:•f An:;nsl· 14th has been re­

ceived. Two qut!~lio:> n s aro: :t~kl':d. but. I. 1111dersl';llld that 
but one lega l question i~ invl'olvcd in t·he rn:tt!.cr presented, 
and that is this: 

· . '·[~·as the board <:•f public w<:orks the right to 
agree wit·h a ra.ilro:>ad cornpany tq:><:•n what tonns 
the con1pallv lll:t,V C(HIS( rnct· i Is tr:u:ks a eros~ the 
1\:iiami and l'·~rie Ca nal . and lands adjc:>ining there­
to, belonging to the State?" 

I am of the opinion that, under ~cc.:tion;; :p83 a11d 

3317 of' the Revised Statutes of Ohio, the board of public 
works has the right to permit a railroad company to cro~s 
with its tracks the canals of the State, and pan;t;:ls of land 
adjoining the same, belonging to the Stal~ of Ohio. 

The manner, terms and condi tions upon which this 
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C 0'/'lllltiss·ionc.,.s of De!mc:a.1·e County,· Pmver of, to Pa.y 
S cn'p 1 ssued to V oltmtee·rs. 

can be done is a matter of agreement between the board 
and the railroad company. If you cannot agree upon the 
terms and conditions, then another manner is provided 
for, in .. vhich the crossing may be secured. I believe it 
was the intention of the General Assembly to invest the 
board with this power. 

If the adjacent land has been lea.seCI, the board can 
not deprive the lessees of any of their rights under said 
lease, and the rai lroad company must come to some agree­
m.ent with the lessees. · 

l;'ruly yours, 
GEO. K. NASH, 

Attorney General. 

COIVBHSSIONERS OF DELA \VARE COUNTY; 
POWER OF, TO PAY 'SCRIP ISSUED TO 
VO UJNTEERS. 

Office of the Attorney General, 
Columbus, O h io, A ugust 25, I88o. 

P.rosecu ting A ttomey of Dclm.wu County: 
DEAR SJR :..C:...r attach hereto a copy of the scrip, or in­

strument in writing, issued to volunteers from Delaware 
County in 1864-. 1 am inclined to the opinion that v{hen 
the scrip has not been transferred, the cvmmiss.ioners of 
•your county have power by act of April 16, r88o, (0. L., 
Vol. 77, p. 294) to pay the same. 

Respectfully yotrrs. 
GEO. 1~. NASI-I, 

A ttorncy General. 
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Tax Ra;tes; Publicat·ion of in Two· N ewspa.per.s-Police Of­
ficers; Allo<c-ance 1:n Lieu. of Fees. P~osccnting At­
torney,· l'd·ust Defend Action Aga.inst School Boards. 

---

TAX RATES; PUBLICATION OF IN TWO NEWS­
PAPERS. 

Office of the Attorney General, 
Colnmhtts, O h i(), October 15. 188o. 

H on. Joseph Turlle)', Treas11·re·r of ~-ta.tc: 
D£AR SIR :- Yonr favor asking as to wheth~·r the 

publication of the notice of rates of taxation-in a Repub­
lican and Greenback newspaper wou ld be a compliance 
w ith Sec. 4367, R. S., has been received. 

It would be a compliance wi th th e letter of the law, 
9u.t perhaps not with the spirit and intention, unless the 
Greenback paper 'has a larger circi.tlation ·within the coun­
ty, than the Democrat ic paper, if one be published 
thereiu . 

T h e intention of t he law is to ~ivc t his not icc t hc 
widest ci rcula t ion possible, and to accomplish this pur­
pose, two papers of oprosite politics shou ld be se::k:cted, 
havirig _ the largest circu lation. 

Respectfully yours, 
GEO. K NASH, 

Attorney GeneraL 

POLICE OFFICERS; ALLOVl ANCE I N LIEU OF 
FEES. PROSECUTING ATTORNEY; MUST 
DEFEND ACTIONS AGArNS'f S C H 0 0 L 
BOARDS. 

Office of the Attor.ncy Gene!al, 
Columbus, Ohio, October 18, 188o. 

T. L. i1Jagrude-r .. Prosecuting Atto-rney, Xenia, Oh-io: 
DEAR SIR :- I do not think th at police officers are en-
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titled to the allowance in lieu of fees, provided for in Sec. 
r 369 of the Revised Statute~ · 

I think that it is the duty of the prosecuting attor­
ney, under Sec. 3977, to defend an ,. action broug·ht against 
the sub-school district, or the directors thereof, in their 
corporate or official capacity. For so doing he cannot 
receive any compensation, except sueh as !s provided for 
in sections 1297 ariel 1298 .. 

Truly yours, 
GEO. K. NASH, 

Attorney Gene1·ai. 

PROSECUTING ATTORNEY; COUNSEL FOR 
BOARDS OF EDUCATION. 

Office of the Attorney General, 
Columbus; Ohio, October 19, 1886. 

Mr. G. A. Ma1·shall, Prosecuting Attorne)', Sidney. Ohio: 
DE:\H Sm :- \tV hen a prosecuting- attorney acts as 

counsel for a board of education, as provided for in Sec. 
3977 of th~:: l{evised Statutes, I do no.t think that he is 
entitled to anv further compensation than s nch as is pro­
vided in secti~ns £297" and 1298 ~f the Revised Statutes. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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]1/,ry; Drawing of-Elector; An Ex-Convict m A ·nother 
Stat[! Can be an. 

JURY; DR .. A.'AriNG OF. _, 

Offtce of the Attorney General, 
Columbus, Ohio, October •19, r88o. 

las. F. Conly, New Le:r-ington, Ohio: 
DEAl~ Sm :-I tl;ink that a jury dra.wn under section 

64()6 of the Revised Statutes, should be drawn in the same 
manner as the jury contemplat<:d under Sec. 5167, and 
that the twelve fir.st drawn should act as a jury. 

V cry truly ·yours, 
GEO. K. Nf\SH, 

Attorney General. 

ELECTOR: AN EX-CONVICT [N ANOTHER 
STATE CAN BE AN .. 

Office ot the Attorney General, 
Columbus, Ohio, October 19, r88o. 

Johu Ste·uenson, Esq., Dcca.tur, Ohio: 
DEAR SIR :- If a man has served a term in the Ken­

tucky Pen itentiary, I do not think that this fact disquali­
fies him as an elector in this State, provided that he other­
wise has the qualificatiotis of an elector. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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Special l11ry; Sl/.1nmoning of'-Countjt School Examiner; · 

___ (_l _B_o_~kseller ln~l·igibl_;_ as .. _____ _ _ 

SPECfAL .JURY; SUMMONING OF. 

Office of the Attorney General, 
Columbus, Ohio, October 19, r88o. 

Mr. f. E. La:whead, Prosecuting Attomey, N ewa.rk, Ohio: 
D .EAR SrR :- My impression is that the law to wh ich 

you refer, upon page r32, Vol. 73, of Ohio Laws, has been 
repealed, and that Sec. 1230 of the Revised Statutes of 
Ohio is now in force. It is my opin ion that the following 

.. words in said section, "summon ing a spec ial jury, includ­
ing traveling- fees, $-t.so." has re[crcn.ce to juri~s to be 
drawn 11ncler s ('ction 5172 of the:: ;Revised Statutes. 

Truly yours, 
GEO. K. NASH, 

Attorney Genera l. 

COUNTY SCH OOL EXAlVIINER ; A BOOK SELLER 
INELIGIBLE AS. 

Office of the Attorney General, 
Columbus, Ohio, October 19, r~o. 

Ffon. S . D. Cowden, Probate '!ndge, Gallipolis, Ohio· 
DeAR SIR :- I hope that you will pardon my delay in 

answering your letter. I have been very much engaged; 
and I hope that no harm bas been done by my neglect . . 

I think that a person who keeps .a b.ook store, and 
se'lls all kinds of school books, is intere~tecl in th~ · book 
selling business, and is, therefore, inelig-ible to ti)e office 
of county school examiner. 

Very truly yours. 
CEO. K. NASH, 

Attorney Genera I. 
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Prosecuti-ng Attorne)•S; All'o<e,cz,nce Far Services BefoFe the 
Sup·reme Co·urt-Just-ices of the Peace; Electiol£ of. 

PROSECUTING ATTORNEYS;· ALLO'vVANCE FOR 
SERVICES BEFORE THE SUPREME COURT. 

Olnce· of the Attorney General, 
Colu mbus, Ohio, October. 27, I88o. 

M1'. H . Call.,ins, Prosecuting Attorne:v .. Greerwille,· Oh£o: 
DeAR Sm :-U nl ess the lavv specificali'y au thorizes tlte 

commissioners to make an a llowance to prosecu~ing at­
torneys for services before the Supreme ·c ourt, they have 
no right to make allowances. I am not aware of any 
Statute conferri.ng such authority upon the commissioners. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 

jUSTICE OF THE PEACE; ELECTION O}y. 

Office of the .Attorney General, 
Columbus, Ohio, October 27, r88o. 

S. S. James .. Esq., Barnesville, Ohio: 
DEAR SIR :- I n reply to your favor of October 20th,. 

I ~viii say that I think in electing a justice of the peace 
for your township, it would be safer to Jqave a separate 
box, and a separate poll book. I am n0 t certain that it 
would he illegal to place the name upon the same ticket 
with the candidates for electors, but I do think that it 
would be safer to conduct the election in the other way. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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Naturalizatiofl; Rec·drding of Pla./s. 

NATURALIZAT ION. 

O ffi ce of the A t torn.ey Ge ne ral, 
• Colu111bus, Oh io, October 27, 188o. 

MT. E. L. Gib_!Js, Onuell, Ohio: 
DEAR SrR :-Soldiers of fore ign bi r th w ho" served 

t h ree years in t he a rmy, are ent it led to receive their nat­
ural ization papers tlpon application, w heth er o r not. t hey 
ever applied for their "first papers . 

A foreign born person who corn es to t his country be­
fore he is r8 years of age, is also entitled to his fi nal na-t­
ura:lization papers ·after he has been in the cou ntry three 
years . Convicts, who have ser ved t he ir t ime in th e peni­
tent ia ry, are not entitled to vote, unless they were re­
s to red to c itizenship by t he governor after the ir · d is-
cha rge.. G£0. K. NASH, 

Attorn~y General. 

RECORDI NG OF PLATS .. 

Office of the Attorney General .. 
Co lum bus, O hio; October 27, L88o. 

f olm M. Cook. Esq., PToscr.ut.ing A ttontC3'· Steubenville, 
Oltio.· 
.DE.\" S11( :- I have ll(•t· had ti m e to give the question 

suggested iti your favo r of October 2 1st. a thorough in­
vestigation. 

T he audito r C:lf s tate infom1:; me that hi ::: l11Hierstancl­
ing o i Sec. 279r is thi s .: That a ll p lats :nade under Sec. 
:q89, are not to be recorded, but th at if tht~ dist r ict as­
sesso r fi n cJ·s it neces:;a.ry, ill the pc r fOI'll l<l. i1 CC of hiS duty, 
to have any particular tract surveyed an(i platt ed, he ·can 
have .this done, and the plat so· made is to be recorded. 

T ruly you rs , 
GEO. K. NASH, 

Attorney Genera l.· 
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0. S. and S. 0. Home; Payment of Foreman ·in Shops- . 
Pa-upers,· Must Vote at Con~zty infirmary. 

0. S. AND S. 0: HOME; PAYMENT OF FOREMEN 
IN SHOPS. 

Office of tlic Attorney General, 
Colu ndH!s . Ohio, November 6, ·I88o. 

Major Hi. L. S/w.,,., Snpcriutolllt'nl,. Xenia .. 0/lio: 
DEAR S nc-'{our favor nf the 1~t in:;t. . ha:o; been· re­

ceived, and I have delayed 111y an:;wer that I 111:1y give 
the questi9n some thought. Under Sec. G71:>, Revi:;cd 
Statutes, I find that the t rustees have power to establish 
shops, wherein suitable trades may be taught. I sup­
pose that th e foreman of one of these shops may be con­
sid.ered the teacher of the pupils who are learning their 
trades t herein. 

I do not think that it would be any more proper to 
pay the salari·es of these foremen out of what is known as 
the ''cu rrent expense fund,"' than it \\!Ould be to pay the 
salaries of the other officers and teachers out of that fund. 
I think that they must be paid out of the ·fund ·for "sala­
ries of officers and teachers .. " or out qf the fund for "in-
dustrial pursuits.'' Truly yoms, 

GEO. K NASH,· 
Attorn_ey General. 

PAUPERS; MUST VOTE AT COUNTY IN­
FIRMARY. 

Office of the Attorney General, 
Columbus, Ohio, November 9, r88o. 

Han. Joh?£ A. Wil!?ins, Delta.. Ohio: 
Dr::t\R SrR:-Your favor of the 6th in~t. has bct:n re­

ceived. I have no recollection of cnr havit;g- given such 



The Vacat~cy it~ the Nineteenth Congressiottal District 
Caus~d by the Resig~:ation of lames A. Garfield .. 

an opinion as you refer to, either to .supc.:ri·ntendents of 
infirmaries or to other persons. 

I have carefully examined my office letter book and. 
also my opinion book, and [ail to find anything of tht:; 
kind therein. I therefore think that my recollection can-_ 
not be at fault. 

You are <eertainly right in 'the position you take so 
long· as the case of Sturgeott vs. Korte, 34 0. S., pa-ge 525, 
stands unreversed. I will confess, however, t hat before 
an examination of that decisiqn, I had been inclined to 
lhe other view of lhe matter. The decisfon of our court 
is law, and I cani1ot hold any opinion contrary to it. 

Very truly yours, 
GEO. K. NASH; 

Attorney General. 

THE VACANCY IN THE :\i'INETEENTH. CON'­
GRESSIONAL DISTRICT CAUSED OY THE· 
RESIGNATTON OF JAS. A. GARFIELD. 

Office of the Attorney General, 
Columbus. Ohio, November 10, r88o. 

Ho11. Cl~. Fosler, Gouemo·r of Oh-io, Columbtts, Oh·io: 
Dr:AR SIR_:-YoUJ· favor of this date .. in regard to the 

vacancy caused by the resignation of Hort. Jas. ·A. Gar­
field, Rep-resentative in the Forty-sixth Congress o f the 

· Un ited States, from the Nineteenth Congressional Dis-
trict of Ohio, has been received. · 

That district, under the act of the General Assembly 
of the State of Ohio, passed May t3, 1878; (0: L., VoL 
75, page 582), was composed of the colllities of Geauga, 
Lake, Ashtabula, Trumbull and Mahoning. 

On the 26th of February t88o, (0. L., Vol. 77). page 
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The Vacancy in the Nineteenth C 01tgressional Dist1·ict 
Cansed. b·y ·the Resignation of las. A . Garfield. 

11), the State of Ohio was divided into lh:w districts for 
the purpO!:ie of represen tation in Congre:>s. U nder that 
act, the Ni neteenth Congress io nal District is composed of 
the countic:; of Ashtabula, TruJll.bull, Portage, Geauga 
anti Lake. 

The qu~stion now arise~ whether the vacancy caused 
by t he res ignation o( Gene ral Gar fie ld shall be filled by 
the counties compo:;ing the Nineteenth Congressional 
District, as constituted by the act ·of .!\·lay 15, 1878, or by 
the count ies com posing the Nineteenth Congressional. 
District, as constituted by th e act of February 26, x88o. 

In my opinion. the Nineteenth Congressional Dis- . 
trict, as created by the act of May 15, 1878, has become 

·possessed of a vested right. T hat right is to have a rep­
resentative · in th e Forty-_sixth Congress of the United 
S tate::; until i\•l arch 4. 1881. Sul>sequent legislation upon 
the part .. ,r the Genera l Assembly of th'c S tate of O!lio, 
ca11not dcprin-: this di:-;trict .:•f t hat right. 

r am therefore o f the opinio n that the Nineteenth 
Congrcssiona I Di~lrict oi Oh k•. as ~;onsti tuted by the act 
of May 15, 1878, h<t:; the right to fill the ' 'acancy caused 
by the resignation of -,)as. :\. Carficld. as its representa­
tive in Congress. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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State lnspcclor of 1\t!-ines>· E1tfo1·cement of Penalties for . 
Viota./i-n.l!. the Statntes for the P1·otection of 111/iners. 

STATE J NSPECTOR OF MINES; ENFORCEMENT: 
0~' Pl:::f\ALT.(ES FOR VIOLATING THE 
ST;\'l" UTES FOR THE PROTECTION OF 
:!I'UNEHS. 

Office of q1e Attorney General, 
C.:t\umbus, Ohio, Noveniber •r r, r88o. 

H 011. A ndrc1.<' l1'tty . Slate {II spec/or of ·N.Unes,Cotu·ntb1ts, Ohio: 
. U t;:!\1~ S1 11 :-Y<.•ur favo r call in g my attention to sec-

. t ions 2()6. -:!~17. ::?~8 .. ~~9') and 300. of th(· Revised Statutes, . 
and ~1 :-;king wh..:l·h<: r anv pc·naltic:-; for the violation of 
the~<; ~·;ct· i o:HI:' c;,,, ht: c:.:n i.:•n:.::d by cr i 111 i nal prosecut io n, 
has been rt:<:.-:iv<: c:l . 

Tl"~<-: . ..;e :'cdi•:>ns prov ide that certain things, intended· 
fn r 1111: ::;a klv .:•f t l·t (lS<.: employed in mines, shall be done, · 
a11cl r.nakt:~ it un lawful to do certain other things. B ut 
a::; t"lte:sc :;l':di<.lll:-:' 110 w stanp, it,~eems to me that no pen­
a lty is prc::;cribt·.d fo r omitting.to1do .. t(1~,.t.hirrgs in them re­
qui.n:d to be don~.·, or for the.doi.ng of th~ .things in them .. 
pn)hibitt' d to he done. .. 

"It was probably th.e int.ention of the Legislature, in 
the e na,;l tttcnt. (>f sectio n 6871, Revised Statutes, ·to pre-. 
:-;cribt~ a pc:.:na ll"y for a v io la}ion of the sections of ·the 
Stal:i t1"(; . .,; rdcrrocd to by you in your co mmunication to me . 

. I :.1111 uf Htt: (>piniou. however, that th is section fails 
to ttl <.:(:(· t"1 1t: ,;a:-;e. lf it had contained the words, "o r .fai ls 
to •:<n11ply in any p:1rti.;u lar with the provisions of sec-. 
tion!S 2~1.; . ~97· 298. 2~.19 or 300 of the Revised Statutes of 
Ohio, "' penalties could tl1t:n be enforced for the violation 
of these sect io11s. or any one of·thelll. 

Truly yours, 
(jEQ. K. NASH, 

Attorney Genera l. 
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When, (lind How the Net Annual Inco·me of the Pu.bl-ic w·vrks 
~hall be Ascc·rtaiued, and Credited to the Sinki1~g Fwtd. 

'WHEN, AND HOW THE NET ANNUAL INCOME 
OF T HE PUBLIC WORKS SHALL BE ASCE R­
TAINED, AND CREDIT ED TO THE SINKING 
FUND. 

Office of the Attorney General, 
Columbus, Ohio, November 16. 1880. 

H on. f. F. 0 glevec, Auditor of State: 
DEAR Sm :--Your iavor, calling my attention to so 

much of setti0n ;', Art. 8; of the Constitution of the State, 
which reads as follows: 

"The said s ink ing fund shall consist of th e net an­
nual income o f the p ublic w~rks, an d stocks owned by 
the State, etc."; and to section 236 of the Rev ised Statutes 
which contains substan tially the same wo rds, has been 
recei veri. 

Your s ugges tion cunlai n t~rl tw(l queries: 
I. At what .periCld t)i time nHtst t lt e 11 et a nll n:tl in ­

come of the publi c work:; be ascertai ned and credited .tt> · 
the sinking fund? 

II. How shall the net annual income of tlte public 
works be ascertained at that time? 

In answer to the first qu,stion I will say that I ha,·c 
no doubt but that the rsth of November of each }'Car­
the close of the fiscal year in a ll departments of the State 
government-is the proper ti me to ascertain the net an­
nual income of the public .works, and to cer tify th e same 
into the State treasury to the credit of the sinking fund. 

In reply to your ·second question, t will say that the 
g ross income from the public ·works must first be ascer­
tained. From th is amount must cer tainly be taken all 
amounts actually and legally paid out for . the support of 
the p'ublic works during the preceding year. 

Jn addition to th is, I think there ·shou ld also be (te­
dtlCted, in ord er to ascertain the net income of the public 
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When, {lint/. No·; ,, the Nc:/. AnnnaL fnco·me of the Public f,Vorks 
Shall be Aso'l'lainol. a11d Ct·cdited to the Sinking F-und. 

'vorks. :Ill kg-:d liabilities iucurred for the support the:·e-
of, <luring- the pn:ccding year. . ' 

Of what do rhc~c cxi!:iti ng liabilities consist? 
I ;111 1 .-.r t h~.: • •pininu t hat they consist of amou nts clue, 

or tn ltcc<:•1nc due npnn tracts made fo r the repair and 
support ,_,f I h .. : publi..: works, Juring the year preceding 
the 1 51 h ,,f ~·•vt:ln her. . 

I l'hink :d.,;•.• that they consist of the wages that will 
bccontc d11e '" t:nqdolyt·s from the 15th of November un ­
til t l11: 15111 ,,f h· l~t·nary foliowing. These \'l(~ges have 
ht•en g·u:tr:tlth;cd 1." tla::-;c employes until t h e 15th of Feb­
ruar_,. by t:h·~ ao:t ·A the Ceneral Assembly in appropriat­
ing- "'"lh.:_v ···11t .-,f 1 he snuts derived from the public works, · 
sutikicnt in :llllc'llllll to pay these employes until the rsth 
of l;··:l.rua I'\'. 

Tl,is 'lllcsti.-•n is not without difficulty, and it may be 
that lll)' Cllllt.:lnsio>n~ arc not correct. I th ink, however, 
that IIH: int·..:"l·i•:>ll nf ntt r constitution and laws is that the 
publk wo:.rb :-;hall he .:-:elf-supporting, and if, after they 
have ""PI'"rlt:cl themselves. any stuns of money remain, 
such sum.; shall ~-:·c:· l<:• the benefit of the sinking fund. 

[de) 11···t l>die,·c that it was the intention that money 
should be apJ-.rr:•priatcd from the ge-neral rev~nue fu nd for 
the suppnrt ,,r l'ht:' public works during t he first quarter 
of t he yl'ar, :1 11d tiH:n. at the end of the fiscal year, what­
ever remaius nf till: surplus earnings of the public works 
should gr• lt• the :;inking fund . 

If any <•tlt~:r view is taken of these questions, except 
the one I ltav~.: pres~:ntcd. this would be the case. 

' 
Jf it shou ld now he held that all of the income of th e 

public work~. ;trt·c.: r deducting the moneys actua lly paid 
out during the last yc;tr. l\hould go to the credit of the 
State treasury. it would leave the public works without 
any money ior their support. During the next ·three 
m~nths there is not any probability that the earnings of 
the public works would <tlllOtmt to any consid·erable sum. 
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Payment of Bills for Ice 1·n the Sta.te Oflias. 

The inevitable res ult would be that the General A:;senll)­
ly, upon coming together, would be compelled to appro­
priate money from the general revenue fund , for the :;up­
port of... the public vvorks, and the fina l 1·esult would be 
that the s inking fund would obtain a credit on s ums of 
.money taken from the revenue fund. 

Therefore I believe that the course I have indicated 
111 the beginning of this communication is in accordant~ 
with the ~pirit and letter of our constitution and laws. 

· Truly" yours, 
"GEO. K NASH, 

Attoi·ney General. 

PAYMENT OF BILLS FOR ICE IN THE STATE 
OFFICES. 

Office of the Attorney General , 
Cohu11b.us, Ohio, November 16, i 88o. 

Ho·n . .T. F. Ogle·uee, A11ditor of State, Columbus, Ohio: 
DEAR SIR :-T he bills P.resented by Messrs. Allen & 

Riddle, for ice furnished the Sta.te offices, did not become 
due until after the 15th of February, 188o. 

I therefore think that· they can be paid out of the 
present appropriations for the contingent expenses of the 
various offices. 

Truly yours, 
GEO. K. NASH, 

•Attorney General. 
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Ta.r Notice; What it Shou/.d CoHtQ;in. 
- ---

TAX NOTICE; WHAT IT SHOULD CONTAIN.,. 

·Office o f the Attorney General, 
Columbus, Ohio, November 17, I88o. 

H on. Joseph Turne·y, Treasure-r of State: 
DEAR SIR:..:._ Your request as to what the notice, pro­

vided for by ·section 1087, of the Revised Statutes, should 
contain, has been received. 

It· should c·ertainly contain j~tst what this section 
provides--that is, specify particularly the amount on 
each dollar valuation of tax levied on the duplicate for 
the support of the state governlllent, for· the payment of 
interest and p rin cipal of the public debt, for the support 
of State cot:nm<;>n schools, for defraying counfy expenses, 
for the repairing of roads, for .keeping the poor, for the 
building of bridges, for township expenst:s, and for each 
other object for which tax may be levied. 

This simply gives what is kn0\'\'11 ·as the rate. of taxa.: 
tion. Of course, if this is given, togethec with the ~upl i- · 
cate valuation of p:roperty in each township, the readers 
of the tax notice, by a little exercise ii1 mathematics; can 
ascertain the amount o·f taxes to be co-llected for each pur­
pose. 

There are so many people. however, for whom this 
would be a difficult task, that I think it would be ·well to 
insert in the notice the amount of taxes to be raised for 

.. each purpose. · 
Truly you rs, 

GEO. K NASH, 
A~torney General. 
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Appomtment of Nota,ries Pnblic and Railroad Policc111CII, a111f. 

Issuing A/ics /1Varra11fs b)' the Governor. 

APPOINTMENT OF NOTARiES PUBLIC AND 
RATROAD POLICEMEN, i-\ND ISSUING ALIAS 

WARRANTS BY.THE GOVERNOR. 

Office of the Attorney _General, 
Columbus, bhio, November 17, 188o. 

H on. Chas. Foster .. G01:cmor of Ohio:· 
DEAR SIR:- The first question upon which you ask 

my advice is as to whether Henry \•V. Horter, of Canton, 
Ohio, who is a partner in a private hank. can be appointed 
a notary public. 

Section III provides that ''tio banker, broker, teller 
or clerk of any bank, banker, or broker, shall hold the 
office of notary public in this ~tate." 

The question now arises, is Henry W. Horter a 
banker?. I undcrstaud front your comnntnication th(\t ~·Ir. 
Harter is a partner in a privatl· hank. If he was the sole 
.owner and proprietor of a pri v:th: hank. Itt: would ccrl:tin­
ly be considered a banker. <n~d L ant oi lite opiuion that 
b~ing one of ·two or more VWtH.:r~ of a private bank, h~ 
is a banker within the meaning o( Sec. II f. . 

Is there any limitation to the words aln:atly recited 
from Section III? The remainder of said f-;Cction reads as 
fol lows: · 

""Nor shall any director. stockholder, attorney, 
agent, or other person holding any official relation 
to any bank, banker, or broker, be competent to 
act as .notary public in any matter to which such 
bank, banker or broker is a party in interest." • 

From these words it may be inferred that a director, 
stockholder, attorney, agcn\ or other pet son holding any 
official relation to any bank, banker, or b roker, may be 
appoi n te~) as a notary public. but that h e is prohibited 
from doing any busine!::s a$ such notary public, for the 
bank with whicb he is connected. 
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Appoillf111Cllt of Notaries Pub/.ic and R.a.irroad Policenun, and 
Jssui11p: Alias /tf/arra./IIS by the Governor. 

Does this lilllitatipn of the prohibition cover Mr. 
Horter's case? It doe.s not, unless it is done . by these 
words: ··o.r other person holding any ofticial relation to 
any bank, banker or l~n)ker." I do not think that a part­
ner in a bank can be said to hold an official :elation to any 
bank, banker. or broker. 

·My conclusion is that he is a banker, and that he 
cannot l)e appointed a notary public. 

Your next_ question is as to whether a person, who 
is not a residen t of this State, is eligible to appointtnent 

by you as a railroad policeman. · 
Your authority in this matter is all <krived from sec­

tions 3427. 3428. 3429. 3430 and 24J[ 0f the Revjsed 
Statutes of Ohio. 

The an:>wcr to your quest ion dcpen.ds upon the fact 
as to whether the position occupied by a railroad police­
man is an offi'ce . . 

If it is an office, a non-resident of the State cannot 
· be appointed thereto without a violation of Section 4, 
Article T 5, of the. Constitution of Ohio. See State vs. 
\Vilson, 29th 0hio State, page 237. Section 3428 speaks 
of the duties to be performed by a railroad policeman as 
"the duties of his office." It also prescribes that he 
shali take and subscribe an oath of office. 

It also clothes him with all the powers, and subjects 
him to all the liabilities of policemen of cities of tl1e first 
class in the several counties in which he is authorized to 
act. 

I cannot escape the conclusion that a person occupy­
ing a position imposing upon him these responsible du­
ties, is an officer, and therefore, that a non-re5ident of 
Ohio .cannot be. appointed thereto. 

The last q!testion upon which you desire my opinion 
is as to whether, when a warrant has been issue.d from 
your office under section 79, of the Revised Statutes, and, 
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Corone·r's Fees. · 

' for any reason, is returned unexecuted? you have power 
to issue another warrant. 

If, for any good reason, such as the escape of the 
prisoner, or the total inability of the officer to make the · 
arrest, the first '."arran.t is return~d wholly unexecuted, 
my impression is that you have a right to issue an 
alias warrant. n, however, ttpon a full hearing of the 
case, after arrest made, the prisoner is discharged by a 
court having jurisdiction of the case, on accoll!1t ·of the 
papers upon which you issued the writ being insuffici'ent 
in la'N, yoit have no right to issue another warrant upon 
the same papers. 

If the discharge. is made without a full hearing of' 
the case. beiore the proper court, and on account of the 
inability of. proper witnesses to appear, I still think that 
an alias vvarrant may be properly issued. It should not 
issue, however, without there being before you a full 
rccont of the court tl1at discharged the prisoner upon 
the first arrest. 

Very truly yours, 
GEO . . K. NASH, 

Attorney General. 

CORONER'S FEES. 

Office of the Attorney General, 
Columbus, Ohio, November 19; 1880. 

Mr. M. W. Jolutso1t, Prosecnting Attorney, Ymmgstow1t, 
Oh·io: 
Dc:.-:~R SrR :-Please excuse me for not. answering your 

. favor of the 15th inst., as I had to give the matter some 
consideration. 

I am of the opinion that the coroner's fees, provided 
for by section 1239, can be paid out of the cot1nty treas-



C..:rtil iwte of' fllcOI'f'OI'<tiioJI. of lit<' Oh.iu Coun and Trust Cu . 
. ''f Van J.Fat, Ohiv. 

urv. This section says that he ·'shall be allowed cer tain 
fees f<.,r his services." Section· 1024 provides when the· 
auditor 111ay di·aw his warran t on th e county treasury. 

ln cases where the amount due is I;Ot fi xed· by law, 
the claiin must be "allowed" by the comm issioners, or 
some other officer charged with that duty. As section 
1239 does not fix the· amount due, but simply gives a _ 
measure, by which it may be ascertai;1ed, I think the 
coroner 's bill should first be a llowed by the county com­
missioners. 

I think that the reason that the preceding sections · 
nari1c what fees of sheriffs and coroners shall be paid o ut 
of the county treasury is this: The law provides that the 
greater part of th e fees of sheriff, and coroners whi le act­
ing as sheriffs, sha ll be taxed up as a part of the co·sts in 
civil actions, and judgments r.endered therefor. 

In this manner a specific ·way is provided, in which 
these fees shall be made secure. 

T h is is not so with th e fees provided in sect ion T239· 
Truly you rs, 

GEO. K. NASH,' 
Attorney General. 

CERTIFICATE OF INCORPORATION OF THE 
OHIO LOAN & TRUST CO., OF VAN WERT, 
OHIO. 

Office of the Attorney General, 
Col u~·nbus, _Ohio, NoYember 20, r88o .. 

Hon. Milton Bar1us, Seaetaryof State: 
DEAR Sm:-You r favor, referr ing to me the certifi- . 

cate 'of incorporation of the Oh io Loan & T rust Com­
p~ny, of Van vVert, Ohio. has been received. 
· You ask whether the l.aws of Ohio authorize the in-
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Cer·tifica-te of lncQrporat·1:on of the O!tio Loan and Trust. Co. 
' of Va11 Wert, Ohio. 

corporation of a company for the purpos<:: named 111 this 
certificate. 

The business proposed to be carried on by this asso­
ciation is to loan money on real estate ::;ecurity, in con­
formity with such terms, by-laws, and regulation s .as i,t 
may establish in. accordance with law, and to sell and ne­
gotiate sai.d securities with or without the company's 
guarantee. 

The purposes for which corporation:; cari be organ ­
ized are very numerous. According to section 3235 of 
t he Revis.ed Statut-es; t hey may be organized for any pur­
pose for which individuals may lawfu lly associate thel11-
selves, except for dealing in real estate or carrying on 
professional business. . 

The purpose stated in this certificate of in,corporation 
does not come within eith er of the exceptions provided in 
section :P35· T do not believe that the loaning of money 
upon real estate ~ecurity can he dcsignakcl as the " busi~ 
ness of dealing in real estate:·· 

The qnly other limitation tha t then; :seems to be to 
the formation of corporations in Ohio, i:s that containe'd 
in section 7, Art. IJ, of the Constitution of Ohio, w hich 
says that no act o f the General Assembly; authorizing 
corporations with banking powers, shall cake effect until 
it shall be submitted to the people at the general e lection 
next succeeding the passage thereof, and be approved by 
a majori.ty of all the el ectors voting at such election. 

The phrase "banking powers." as employed in the 
constitution, includes not only the powe:- to -issue bills 
intended to circulate as money, but also the power to 
d iscOllll t notes, buy and sell exchange, and loan· money, 
to rec~ive oeposits, and transact such other business per­
taining to the car rying on of ·banking as are embraced i'n 
this phrase. 

The constitution does not forbid t he Legislature 
from con £erring the power upon any corporation to re-
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C.:rtilicalt" <'{ lncur p(lra.fion of the? Oht'o Looa atLcl T·rust Co. 
of V a~t vVert, 0 hio. 

ceivc and pay out money upon deposit, nor to loan money, 
nor docs it prohibit the Legislature from clothing a cor­
poration with any of these distinctive powers. The thing 
which the Legislature is prohibited from doing, is the 
conferring of banking powers in the aggregate, not a 
bauking power, n0t some particular banking power, but 
the conferring upon any corporation " ban~tng powers," 
as understood by the peop le of this State, at the t ime of 
the adoption of the constitution. 

I do not think that the right to loan money upon real 
estate security, and to sell such securities. is a conferring 
o f "banking powers," as herein descr ibed by me: 

The filing of the certificate in the secretary p£ state's 
office docs not confer ~pon a corporation any power not 
authorized by statute. 

If, . there fore, a body of persons shou ld attempt to 
form a corporation for a purpose not authorized by law, 
and should file their certificate of incorporation with the 
secretary of st~te, a·nd should proceed to do .business as 
a corporation; a proper court, upon proper application. 

· would make such order as would destroy their corporate 
existence. Tt is. therefore, IJf more importance to th e 
pensons composing the corporation to know that they are 
o rga1iizcd f1)r a pmpose authorized by law, than to any 
one elst:. 

Truly yours, 
GEO. K. NASH, 

Attorney General. 
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fury La.J)J,· Amendment to-P.u.blicat£on of Legal Adver­
tising. 

JURY LAW; AMENDMENT TO. 

Office of the· Att.orney Genera l, 
Columbus, O h io, November 20, r88o. 

f. B. Hatch ford_. Clerli, Troy, Ohio: 
DEAR SIR:- You r favor of the 17th in st., has been re­

ceived. 
If you have reference to the act of ~~'larch 29, I88o­

laws of last w inter, page 90- I \viii say that I do not 
think that that act in any way affects. the Revised 
Statutes . .Tt was in tended simply as an amendment to sec­
tions 6, 12 and J4 of the act of May 7, 1877-Laws, 1877, 
pag:: 218. That act· was not repealed by the Revis~d 
Statutes, and relates simply to Cnyahoga County. The 
amendatory a<:t, in my view of the case, has no effect ex­
cept in that connty. 

T h ere is a case pending in t he Supreme Court, which 
w'il l probabl)' be decidecJ in ·a few days, an d wi ll settle the 
effect of fhe act of !\:[arch 29, 188o. 

Truly yours, 
()EO. K. NASH, 

Attorney Gencr~tl. 

PUBLICATION OF LEGAL -ADVERTISING. 

Office of the Attorney General, 
Columb u::;, O hio, November 22, I88o. 

iVJr. E. W. Stuart, Prosecuting Atto.nll!')', Akron, Ohio: 
Dr::An SIR :-Upon the 15tl1 ir.st., I received from Col. . 

Carson Lake of your city,. a letter, in which he i-nforllls 
me that so{ne question has arisen in your county iu re­
gan! to the pqblication of legal advertising and in which 



Ji',:(urm Sd1oM; NtJl lintill,;,l to ,,, Port.ion o( t/t.c Sdwot 
Fn11ds. 

he <tbo ~ ~~1tcd that _v(•!l desin:d " 'Y opi niun Uj:J(•II 'tiLe sub­
jccL · For th is 1'cason I add ress you as if t he question 
ca111c fr(>lll you directly. 

1 u nderstand that the controversy, if it. may be so 
called, a r ises in regard to the following words in sectiou 
4367: . 

"Shall be p~blishecl in two newspapers of Qpposi tc 
politics." 

If there a re th ree papers published in your county, 
one advocating the principles of the Republican party; 
one of the Democrat ic party, and the other of t he Green­
back party, I think that the advertisements me·ntioned in 
s ection 1307, sbou ld he p ublished in two of these three 
papers. If, however, · there is one paper representi11g the 
Republican party, and no paper represen t ing any other 
poli'tica l par ty, but a paper independent of politics, t hen 
the advert isements may be inserted in the Republican and 
independent papers. 

Hopi 11g that yon will not think me intrusive in w rit-. · 
ing under t hese circumstances, I am, · 

Very truly yours, 
GEO. K NASH, 

Attorney GeneraL 

REFOl{l\1 SCHOOL; NOT ENTITLED TO A r'OR- . 
TION OF THE SCHOOL FUNDS. 

Office of the Attorney General, 
Columb us, Ohio, Novemve·r 2.:+, J8&1: · 

H on. 1: f. B11rns, State C omm·issio11er of Couw1on Schools, 
C oht.-m.b·us, Ohio : 
DEAR SIR:- Your favo r of the 22d inst .. iu vyh ich you 

. en quire "whether any por tion of the State school fund 

;., 
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Right of the Audito1· of State to Vote in the Dec"enniaf..State 
Board of Equaf.iza.tion. 

should be placed in the hands of the treasurer of the re­
form school for boys a t Lancaster," has ·been receiv'ed. 

I know of no law tha t authorizes any portion of the 
school funds of the State to be used for the support of 
the reform s<.:hool for boys at Lancaster. This institution 
is one of the benevolent institutions of Ohio, and the 
Gcner.al Assembly is in duty bound to, and annually does 
make sufficien t appropriations out of the general revenue 
fund for its support. 

In the taking of the annual· enumeration provided fnr 

by section 4030 of the Revised Statutes of Ohio, the Ill­
mates of the reform school should not bt considered, for 
tile reason that they are "temporarily" in the district in 
which said institution is located. They are sent there 
for limited periods of time, by virtue of .urders made by 
the various courts of the State, and a!:~ soon as those 
periods expire they wi ll go to other parts of the State. 
They are in the district for temporary purposes only. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 

RIGHT OF THE AUDITOR OF STATE TO VOTE 
IN THE DECENNIAL STATE BOARD OF 
EQUALIZATION. 

Office of the Attorney General, 
Columbus, Ohio, November 27, 188o. 

Han. J. F . Ogle1:ee .. A1tditor of State:· 
DEAR SIR:-Your favor, calling my attentio!l to sec­

tion 2818 of the Revised Statutes, and asking whether you 
have a right to vote at the organi~ation of the Decennial 
State Board of Equalization, ·which meets (tpon the · 7th 
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of December next, has been received. That $ection says, 
"The Auditor of State, by virtue of his office, shall be a · 
member of this board."' As a member of this board, you 
are clothed with the same r ights and privileges and have 
the same dtities to perform as any other member. It fol­
low.> that it is your right and your duty to be present at its · 
organization, and to vote for its of(lcers. 

Very truly yours, 
CEO . .K: NASH, 

Attorney General. 

ADJ UTANT GENERAL'S OF_FICE; SALARY OF 
TWO ADDITIONAL TRANSCRIBIJ:\G CLERKS. 

Office of the Attorney General, 
Colttmbus, Ohio, November 29, r88o: 

Han. ! . F. Oglet-ee, A1tditor. of State : 
DEAR SrR:-Yon have called my attention to the 

c lause in the appropriation bill of April 15, 1880, which 
reads as follows, and appears under items fo r the adju ­
tant general's office: "Also for two additional trapscr ib­
ing clerks, if in the opin ion of the adjutant general the 
same can be profitably emp loyed, two thousand dollars." 
The question which yo11 raise is this: " must the adjutant 
general pay such clerks salar ies <?f one thousand. dolla rs· 
each?" I thi"nk not. He is li n~ited to the expenditure of 
two thousand dollars in the year. If however be can 

.get two · clerks, who will do th e work in ten months, I 
think that he has a right to pay the two thousand dollars 
for that period. 

Very tru !y yours, 
.GEO. K. NASH, 

Attorney General . 
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Payment of E:l"lra. Guards StaJioned at fa.-il by the Sheriff. 

P AYMENT OF EXTRA GUARDS STATIONED AT 
JAIL BY 'THE SHERIFF. 

Office of the Attorney General, 
Coluq1bus, Ohio, December I, 1880. 

Hon. Jotm Jl!lcS<('eel~ey, vf/oostcr, Ohio: 
!'v!y D1~:\R $11~ :-Your favot· of November 29th was 

received la~t evening, and I have found considerable diffi­
culty in considering the question which you suggest a nd 
have not arrived at a conclusion entirely satisiactory to 
myseli. 

If { understand the matter aright, you r jail was not 
considered sufficiently safe to securely hold the prisoners 
w ho "ve re charged with murder in the Toomie mu rdet· 
case. That fo r this rca;;on guards were· kept upon the 
(Jtttsidc ( >f the .iail. and that the sh<;:riff and his wife wen.: 
put tc) a .t;rcat deal (If extra tn.mhk and labor iu keeping 
watch n{ tltc prisoucr~ upon the inside l,r the jail. 

St:r!iu11 7:~82 set:IIIS l'c:> pnwicl~ t hat· t l1 <:: s her iff in any 
comd)' in which 1'11c jail i:-; i~tsllflicielll:. :::h:tll c<•nvcy tht 
prisoners to the ja il r.r sc••m: :•dj.:,i~tiug count·y in vvhich 
there is a secure. jail. Thi~. il S\:cll t:> was not done in 

.your case, probably for the rea~<:•1 1 l.h:1t the jails in the 
counties adjoinin g VVay.11c C.:••lllf.y w\:re lt•)l cons idered 
any more secure tlwn y•:. tt r •)lVI I . 

Section 859 seems to111akc it: ~"~••: duty ·A the commis­
sioners to provide n C(>urt lll:>~ls<:. j:1il. offices for county 
officers, and an infirmary. It hei11~ l.h..: c:lul:y or the c•:.n•­
mission ers to provide a jail. l SII J'IP•'>s•.: t· h :lf: i t:ffollt:.ws t·hat 
it is their duty to provide a jail ::;uFJ·il;i,;ntly st.n:on;; to saf..:­
ly keep the prisoners confined thcrcill. rr th•; jail is ll•:>t 
strong enough ior this purpo:;c I think t·hat: thu·•: is an 
implied authority in this sect.ion ff)r til.; c.:•nllni!':'i•JII~:rs t•.> 
Strengthen it, Or maJ~e it Safe by SIIJ.lplying- .~· lia rd:,;, (II" in 
any other manner that they may dce111 l.~c::.t or cl•capcs l: 
for the county. I think therefore, that guards may be 
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supplied for the outside and in~icle of the jaiC if necessary, 
and priicl by the commissioners out of the county funds .. · 
I think, therefore, that your con'nnissioners have acted 
within the law in paying s uch guards as were stationed 
outside of the jail. 

Section 7372 ~uthorizes the sheriff to appoint'one of 
his deputies to be tl1e keeper of the jail. Section I 235 
provides that the county commissioners shall make an 
allowance to the sheriff for keeping and providing for pris· 
oners in the jail .. not exceeding fifty cents per clay. If the 
sheriff is ·put to extra trouble on account of the unsafe 
condition of the jail, 1 do not believe that he can be given 
any greater allowance than that provided by section 1235. 
Nei th er do I believe that the deputy, who is assigned by 
the sheriff as the keeper of the jai l, c.an receive any other 
or greate•· allowance than he otherwise would receive as 
such deputy. If however, the unsafe condition of the jail 
makes it necessa ry to have an inside guard, that guard 
can as well be paid by the connnissioners as an outside 
guard. If the sheriffs wife has performed the duties of 
an Inside guard, on account of the unsafe condition of the 
jail, I do not think that th~ mere fact that she is the 
sheriffs w ife would prohibit the commissioners from 
giving her a proper compensation. 

As I .:;aid in the beginning, I am not entirely satisfied 
that 111y conclusions in this matter are correct. I hope 
that hefo,re ·.;;ubmitting your conclusions to the commis­
sioners, you will give this subject very careful consider­
ation. I feel sme that after such consideration your judg­
ment wii•l be much more reliable than mine. 

I have been so much engaged for some time, that I 
have not recently heard anything about the Home Insur­
ance Company. I shall shortly give this matter atten­
tion; and will agaiu write to you. 

Very truly yours. 
GEO. K. NASH, 

Attorney Genera( 
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· Hartford Life and Annuity lnsm·a,nce Cornpan-y-Co~mty 

Su1"veyo·rs; Allowance of Milea:ge, Oath of Oflice and 
fnslrH·nu-nts,· How Furnished. 

I-JAR1TORD LifE AND ANNUITY INSURANCE 
CO!V[PANY .. · 

Office of th e Attorney General, 
Columbus, Ohio, December r, 188o. 

Jf on. Joseph F. vh·igltt, Superintendent of 1 nsn-r<ll/tCe: 
D£AR StR :- In your favor of this date, you say that 

t he Hartford Life and Annuity Insurance Con1'pany have 
made application for a license to do regu la r life insurance 
bus in ess in Ohio. 

You also ·say, that from i:he statements of its agents 
· and its adver t is ii1g literature, you fear that it may do a 

business not authorized by law, and ask w hether, under 
the circu mstan ces you wou ld be justified· in refusing to 
iss ue a license. If th is company presents s uch a state­
ment as would authorize th em to do a regular life insu r­
ance business in Oh io. my imprc:-;::;ion is that it is your 

du ty to issue a certificate to t hem. 
If you afterwards find that they arc vic:ilatin g th e raw 

in any way, you can revoke the licem;t:. 
Very truly yours. 

G.EO. K. NASH, 
Attorney General. 

COUNTY SURVEYORS; ALLOWANCE OF MILE­
AGE, OATH OF OFFICE, AND INSTRUMENTS. 
HOW FURNISHED. 

Office of the . Attorney Genera l, 
Columbus, Ohio, December 6, I88o. 

!. B. Stron.n, Surveyo1·, Salem, Ohio : 
DEAR SrR :-Your favor of November 29th has been 

received. Th<.: attorney g-eneral is not authorized to give 
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opinions to any county officer except the prosecuting at­
torney. 

Your Jetter; ho~rever: seems t0 have been written 
with the knowledge of you~ prosecuting attorney, ancl I, 
therefore, venture to a;1swer it, hoping that you will at 
once show it to him. 

I first call attention to these words in section 365; 
"and shall also receive five cents for each mile b.y him 
necessarily traveled in that beha.Jf. '' If these words stood 
alone.. there would be no doubt about the examiner being 
allowed five cents for each mile by him necessarily trav­
ckd. l:nt these words follow: "But no mileage shall be 
alk>wed for a greater distance than from Columbus to 
. .:;uch district.'' These word's, I suppose, mean so!lletli ing, 
and· they have ·no meaning unless tlicy are a limitation 
upon the preceding words. 

I therefore conclude that the only t;lileage that you 
can be allowed, is not to exceed. the number of miles from 
Col umbus to the point where your-duti.es are performed, 
by the 'routes rnost usually traveled. 

II. \1\l.hen the cotmty .commissioners or a court calls 
upon a county surveyor to survey a county road, I sup­
pose that it becomes one of his official duties to do so, and 
as he has already taken an oath of office, I do not think 
that it is necessary that he shou ld be again sworn before 
entering upon the per{O.rmance of this duty. 

III. The secretary of state and I, last February, 
after making an examination of the law, came to the con­
clusion that the county commissioners have not the au-
1.hority to furnish instruments for county surveyors·. 

·It follows,. if this conclusion be correct, that if t he · 
commissioners have purchased instruments, they have 
done so without authority of law, and I do not believe 
tlta t the coun ty surveyor can compel t h t.m to surrender 
them to him fo'r his use. Truly yours, 

GEO. K. NASH, 
Attorney General. 
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COUNTY COMMISSIONERS CANNOT PAY COUN­
SEL FEES TO ASSIST PAUPERS. 

Office of the Attorney General, 
Columbus, Ohio, December 13. 188o. 

k!r. B. F. Enos, P1·oseC'llti'llg Attorney, Defiance, Ohio: 
DEAR SrR :-I do not think that county commission­

ers have authority oflaw for expending money as counsel 
fees or otherwise in assisting a pauper, who has become 
a charge upon the county, in an action to recover dam­
ages for a personal injury. Sections 979 and 982 do not 
confer such authority .. The action couid not be main­
tained in the name of the county, or of the infirmary di­
rectors. I remember · a case in this county, wherein a 
pauper recovered large damage~ agains t the city of Co­
lumbus, but the suit wa:> broug·llt iu the name of the pau­
per, and the attorneys looked to hi111: or t1.1 the result. for 
their compensation. 

Very truly yours. 

CEO. K. NASH, 
· · Attorney General. 

RATES OF TAXATION: PUBLICATION OF IN 
TWO PAPERS. 

Office of the Attorney General, 
Columbus, Ohio, December 'J 3, 188o. 

Henry H. Ham, Esq., Prosec11·ting Attorne'y , 'YVauseon, Ohio: 
DEAR Sm ·:-U ncLer section 4367 of the Revised 

Statutes, there are certain advertisements which are com-
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manded to be published in two newspapers of opposite poli­
tics. 

Among these is the "notice of rates of taxation." I 
know of no other " notice of rates of taxation"· than that 
provided for in section 1087. 

I, therefore, cannot escape the conciusion that it 
mt1st be published in two newspapers of opposite poli­
tie::s. 

Truly yours; 
GEO. K. NASH, 

Attorney Gener.al. 

REFORM SCHOOL; PAY~1IENT FOR CLOTHING 
FURNISHED BOYS. 

Office of the Attorney General, 
Columbus, Ohio, December 13, 1880. 

Mr. C. M. L W-isema.n.. Stewa1·d, Lancaster, Ohio: 
DEAR SIR :..,-Section 632 of the R. S., took effect upon 

the first day o~ January, A. D., 1880. 
The account made out under said sect ion should be 

addressed to the auditor of the county: It should s.how 
·distinctly for whom the clothing was hlrnishecl, so that 
he may· be able to collect it, if possible. 

No legal steps have yet been taken to en force this 
section. I dread· to take them, and I am inclined to think 
that the meeting of the Legislature is so aear that I had 
better get some expression from it before so doing. 

Very truly yours, 
GEO. K. NASH, 

Attorney General. 
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to Convict. 

Pl.JB LICA TION OF REPORT OF EXAMINER OF 
COUNTY TREASURY. · 

Office of the Attorney General, 
Columbus, Ohio, December 13, r88o. 

Hon. L. f,f/. Bro<C'It, Probate fu.dge, 11/auseon, Ohio: 
DeAR Sin:--Yolll· favor o.f the roth i.nst. has been re­

ceived. The publication of a copy of the report of an ex­
aminer appointed by the probate judge to examine the 
county treasury. for one week in one newspaper, answers 
the reCJuirements of section 1129. The a'IJove publication 
is mandatory, and must be made. 

I think that this publication is of such general 
interest, that the probate judge, if he dee111s it proper, may, 
.nnder section 4367. cause it to b.:: published for one week 
in tvvo newspaper;; of opposite politics. 

~·fy idea is that the second publication lies entirely 
in your discretion. 

Very truly yours. 
CEO. K. NASH, 

Attorlley General. 

ALLOvVANCE TO SHERIFF IN CASES WHERE 
THE COURT FAILS TO CONVICT. 

Office of the Attorney General, 
Columbt1s, Ohio, December zo, i88p. 

Mr. Chas. W. Pitcai:•·u. P.rosewti1ig A_ttorney, Bryan, Ohio: 
DEAR SIR :- Your favor of the 14th inst., has been re­

ceived . From this letter I infer that under the a.ct of 
April 8. 1876, Sec. 12, 0. L., Vol.. 73, p. 133, and Sec. 1231, 
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of the Hcviscd Statutes, your court has made an allow­
ance of $300 '·for services in ·criminal cases where the . 
State fails to convict, or the defendants prove insolvent, · 
and for o ther services not particularly pro-vided for." Now 
your sheriff asks the county com111issioners to make him 
a further allowance for services rendered in cases where 
"the State has failed to convict." 

The commissioners have no legal authority for . pay­
ing. this claim. ·· The annnal $J.OOO stipend is intended to 
pay for all services rendered by the sheriff "in cases 
where the State fails to convict, when the d'efendants 
prove insolvent and in cases not othen_vise provided for.'' 

You cannot :separate these things and say that the· 
$300, pays for "services in cases not otherwise provided · 
for,'' and that another allowance may be made. for ser­
vices where the State fails to con viet. Questions analog­
ous to the oue presented by you aros~ un der the act of 
March 'IO, r867- see S. S. Supplem.ent to Revised 
Statutes, page 366. That act did not differ materially 
from the act now in force. 

Sheriffs claimed un.der that act, and I doubt not 
claimed truly,. that the $300 did not fully compensate 
them for their services in these cases. 

It was claimed that their services in serving wit­
nesses to testify before grand j urys were not co':ered ·by 
this enactment, and they presented bills to the county 
commissioners for this kind of service. In this-Frank­
lin County, and I think in ne.arly all of the counties in the 
State, these hills are allowed and paid. 

At last a case, Kyle vs. the Commissioners of GreenE> 
·county, 0. S. Repts., Vol. z6, p. 46, ~ame to the Supr~t<h· 
Court, and was decided adversely to these claims. 

I have no doubt that the case yon prese nt wo11lcl br. 
deci ded in the same way it it should come to the Supreme 
COurt. Very truly yours, 

. CEO. K. NASH, 
Attorney General. 
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COUNTY AUDITOR'S FEE S. 

Office <;>f the Attorney General, 
Columbus, Oh io, December 20 .. r88o. 

Nf·r. J. E. Fenn, Prosecnti11g Attorney. Eato11, C?hio: 

DEAR SrR :-I have been so occupied with cases in 
· the S~tpreme Court that I have not had time to g.ive your 

letter of the 3r<l inst. attention. 

I do not think that a county auditor is entit-led to fees 
under section 1299 o f the Revised Statutes. A fai-r con­
struction of section 1078 would de·prive him of them. 

The auditor is entitled to $3.00 per- day while he 
serves on the board fo r the appraisemen t of rai lroad pr_op­
erty-s~e section 2775. 

He is not entitled for extra servic<.:S under section 
2749. T h is section does not provide for the meeting of a 
board. lt is simply a meeting of apprai:,ers for the pur­
poses of instruction. 

Sectiot~ 28o4 and am etHh;1ents thereto provide that 
annual county boards of equalization shli\1 be coi11posed 
of the co~mty commissioners and the county auditor. 
T here is no express provision for the payment o f these' 
officers. The commissioners render their services by 
virtue of their office, and as they are paid d per diem for 
each day actually employed, I see no difficulty in their 
cases. The auditor, however, can receive only such com­
pensation as is provided for in the sections preceding sec­
tion 1078. 

If the coi11pe nsat ion provided b_v section 1076 has 
been paid to the auditor, whose office expired on the 8th 
of November, r88c, it cannot again be'lawfully_ paid to 
his successor. To ascertain what compensation an au tli­
tor is entitled to for services under section 4845. wt.: lll\tSt 
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refer back to sections 1074 and I075· Taking all o.£ these 
sections together, I am of the opinion that the l~w only 
contemplates the n~aking of one duplicate. 

Truly yours, 
GEO. K. NASH, 

Attorney General. 

SOLDiERS' ANO SAILORS' ORPHANS' HOME; 
ADMISSION OF CHILDRE N TO. 

Office of the Attorney General, 
Columbus, Ohio, Decetnber 22, r88o. 

lVh. B. F. !back, Kaightstown, Ind.: 
DEAR SrR:-Your favor of December 6th, with the 

enclosures, which I return to you herewith, was duly re­
ceived. So much of section 676 of the :Revised Statutes 
of Ohio as relates to the admission of children to the 
Ohio ·Solcliers' and Sailors' Orphans' Home, reads as fol­
lows: "The trustees are authorized and required to re­
ceive into the home, under such rules and regulations as 
they adopt, the children and orphans residing in Ohio, of 
such soldiers and sailors as lost their lives in the army, 
or navy of the United States in the late <.:ivil war, or who 
have died by reason of wounds received or disease con­
tracted in said service, that are found to be destitute of 
means of support and education." 

The tntstees of our home and the superintendent are 
of the opinion that any such chi ldren residing in Ohio, a~ 
are described in the above language, must be admitted to 
our ho'me. · In this opinion 1 fully concur. 

If it should appear that the father enlisted and served 
in an Indiana regiment, they would sti-ll be admitted. 

Mrs. Culver seems to be in an unfortunate position. 
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Our law only admits orphans residing in Ohio. Your 
· lavv only gives rel ief to the chi ldren of Indian a sold iers. 

Between the statutes of the two States, she is without 
relief. 

In consideration of the fact. that Indiana soldiers' 
orphans are admitted to the Ohio home, will not your 
State aid her? 

Very truly yours, 
. GEO. K. NASH, 

Attorney General. 

BODY OF DECEASED fAUPER : HOvV DELIV­
ERED TO MEDICAL COLLEGES. 

Ol'ticc of the Attornev Ceneral, 
Columbus. Ohio. Dcc~111i>cr 27, 188o. 

Jvlr. J.P. Wins:tead. Prosauling Attumc_\•. Circleville, Ohio; 
D~::AR SJR :-J f the professor of anatomy of any medi­

cal college claims the body of a deceas-ed pauper under 
sect ion 3763, it should l;e delivered to him at the place of 
decease .. 

The object sought to be attained by the law was to 
furnish . medica·! students with subjects fo r dissection 
purposes. But it was not the intention of the law that 
auy portion of' the expense of transporting bodies from 
the place of decease to the place wh ere the pa·rties to be 
benefited desire to u~e them, should .be paid by the public. 

Tt is the duty of the officer h·aving in charge the 
body, to notify in writing the relatives of the deceased as 
quickly as possib le. If it can be done· as speedi ly by 
mail as in any other way, the notice may l>e thus sent. 

A sufficient length of time should be a llowed before 
deli verin g a body for dissecting purposes,· to allow the 
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notice to reach the relatives, and permit the relatives, by 
t he usua l route of travel, to tak~ charge of the body. In 
no case shou ld the body be delivered with in twenty-four 
hours after the decease. 

In · the section I find t hese words : 
·'If such body has not been requested for in terment 

by any person at h is expense." 
F rom these words I ;nfer that a body cannot be de­

livered fo r dissecting p urposes in any case where any 
person, be he .relative or not, offers to take charge o{ the 
body, and b11 ry t he same without expense to the public. 

I think that yon are right in your conclusion that it 
is the duty of the officct· to dl'livcr the body to the pro­
fessor of anatomy claiming the same, even if it is claimed 
by a relative or legal representative, nnless t hat relative 
or representative agrees ' to enter the same without ex­
pense to the public. 

Some time ago you asked me this question: "Have 
tne cou nty commissioners the legal authority, w-here a 
c r ime has been committed in their county, w en ter mto 
a contract with a person to pay him so much per day to 
investigate the case and find out th e c rimin al ?"· 

I have given the matter consicterable thought, but 
have not been able to find any statute authorizing the 
commissioners of a county to make s uch a contract. In 
the absence of sta.ttltory authority, I do not believe that 
they have any inherent power or authority _s.o to do. 

Sections 9 18 and 919 authorize t il e coun ty commis­
s ioners to pay a reward in cer tain cases after conviction, 
and section IJO anthorizes them to pay cer tain expenses 
incurred by officers in pursuit of persons charged wi th 
felony, who have fled the country. · 

I suppose that these sections were p laced in the law 
because iu their absence the commissioners wou ld not 
liave aut.horit_v to pay such re~~:ards o r such expenses. 

If the <"<<lllllii~sioners in the absence of express pro-
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ViSIOn of law, car:111ot offer to pay rewards o r ·such ex­
penses as are mentioned in section 1310, they certainly 
do not have authority to enter into such a contract as the 
one suggested by you. 

Very truly yours, 
CEO. K. NASH, 

Attorney General. 

POVilER OF COUNTY AUDITOR TO DISCHARGE 
FROM CONFINEMENT FOR NON-PAYMENT 
OF COSTS. 

Office of the Attorney General, 
Columbus, Ohio, Deceml~er 29, 188o. 

Jvir. }.1. /tfl. Johnson, Prosccuti11 .~· ,•1 ttornc·y, Y onngstow1~, 
Ohio: 
Dt:AR SIR :-By refe1·ence to section 7327, it appears 

that an offender can only be sentenced to confinement in 
a county jail until tile fine and costs are paid, in cases 
where a fine is the whole or a part o f a sentence. 

I think that in felonies, as a general rule, a fine is 
not made a part of the sentence. If this 'b_e_ correct, courts 
and magistr?tes only !Jave power to sentence persons 

· to confinemeqt in the .county jai l until the fine and costs 
are paid in cases of misdemeanors. In section 68o:2 it is 
made the duty of .any offic:er who collects any fine, to pay 
the same into the county treasu ry to the credit of the 
county general fund. 

. It is true that the misdemeanor has beei1 prosecuted 
in the name of the State of Ohio, yet, after the prosecu'­
tion is ended, the county has sole interest in the fine and 
costs. If the same are. paid, the State has no interest in 
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them, direct or indirect, and I think tha_t it may __ well be 
said that they are due the county. 

If this be true, under section 1028, . the auditor has 
power to discharge from imprisonment, any person ·who 
is confined in the county jail for the non-payment of any 
fine or costs imposed after the conviction of such person 
for a misdemeanor. 

II. There has been a diversity of opinion in regard 
to the cons.ructiof.l that should be put upon section 7246. 

Attorney General L ittle he!d that a sum not exceed­
ing $100 or $50 could be allowed to each counsel appoii)t­
ed in accordance with section 7245. Attorney General 
P illars held that only these sums could be a llowed to 
both of the- attorneys so appointed. The judges of the 
Court of Common Pleas in this county have held to the 
view entertained by Attorney General Little. 

I, too, think that the statute will bea r the construc­
tion given by him. 

Of cou rse, under this section it is the duty of th e 
commissioners to determine wha~ sum shall be a llowed, 
but they cannot exceed the amounts named. 

III. I am of. t h e opinion that the costs for issuing 
subpoenas and returns thereon for witn esses to appear 
before the grand jtiry, and the fees "o( grand jury wit­
nesses cannot be taxed up in the bill of costs in any par­
ticular case. 

The controlling idea in our grand jury system is that 
its proceedings are entirely secret. The members there­
of and the officers connected with it a re in duty bound 
not to make known an'y of its proceedings to any person, 
unless called upon in a court o( justice so to do ; not even 
to give the names of witnesses to the public. 

l( the subpoenas issued by the clerk of the court 
should indicate th_e style o( the case in which the wit­
ness is to testify, or if tbe cost bill should show the 
nam es of the witnesses who appeared in certain cases 
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before the grand· jury, a port ion of the proceedings of 
that body ·wou ld speedily bec~me public property. In 
this way the secrecy of th e proceed ings of th e grand 
jury would be destroyed. 

Section 1262 provides a \vay in which clerks . may 
receive a compensation fo r their services in this matter, 
and section 1230 provides how sheriffs may be paid for 
this kind of service. 

T ruly yours, 
GEO. K. NASH, 

Attorney General. 

F l NES; COLLECTION AND DISPOSITION OF. 

Office o{ the Attorney General, 
C0lumbus, Oh io, December 29, 188o. 

Jl1r. IvJa,·ti-n O'Donald, Prosccuti:11g Attornc~~, Lo11don. Oh-io: 
DEAR SIR:-Your favor of the z8th inst., has been 

received. By reference to section 6802,· you will see that 
it is the duty of any officer collecting a fine, to pay the 
same in to the county treasury, \>vhere it goes to the ·credit 
of the county gene.ral' fund. · 

This is the course to be pu·rsued w ith al l fin es, unless 
th ere be some section providin g otherwise. Sections 
6951 a1id 695'2 provide that certai n fines shall be infl icted 
on account. of acts of cruelty to animals, dog fight ii1g, 
cock figh ti ng, etc. I have not been abte· to fi nd any 
statute providing that fines imposed by these sections 
shall be disposed of in any other way than that provided 
by section 68o2. 

Section 6985 provides that certain fines . shall be paid 
to du ly incorporated societies for the p re.vention of cruel­
ty to animals. 
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The tines referred to in this section a1·e those im­
posed by secti·on 6984. 

I kno.w of no other fines that can, when collected, be 
""""' paid to these societies. 

Truly.yours, 
GEO. K. NASH, 

Attorney General.. 

TESTIMONY OF CONVICTS; HOW i'AKEN. 

Office of the Attorney General, 
Columbus, Ohio, December 30, r88o. 

Messrs. Francis & Rhodes., Toledo, Ohio: 
GENTLEMEN :-Under. the order of the court commit­

ting convict;; to the penitentiary, I suppose that the 
warden of the pe'nitentiary would violate his duty, if he 

. permitted any prisoner to leave that institution except 
for some purpose especially provided for by law. I. know 
of no case in which this can be done except when, after a 
proper order of the court, a prisoner is taken out to testi­
fy in some criminal case. 

If the warden shou ld take Mrs. "Myers to Hen ry 
·.county to testify in a civil action , I think it would be 'in 
violation ot ·law, and I would not like to advise him to do 
this. 

I would suggest that in taking her deposition, if she 
cannot speak the English language, you can secure an 

· interpreter here, and use him to as good advantage as you 
could in the court room. 

Very truly .J:9Urs, 
GEO. K. NASH, 

Attorney General. 
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1' 1"-:0St:::CUTING ATTOHNEY; A LLOWANCE UN­
DER SECTION 1273· 

Office of th e Attorney General, 
Columbus, Oh io, Jan uary 3, r88 r. 

Mr. Medory D. -~laun. Prosewting .-"}fforney_. Pauld-ing,Ohio: 
D£t\R Sm :-In answer to yo ur favor of D ecember 

22nc\, I will say that the commissioners are empowered to 
make a reasonable allowance to t he prosecuting attorney 
for services rendered by h im und er section r274 of th e 
H.evised Statutes. If the services are :;uch as are re­
quired of t he prosecutor by section 1273, then no allow­
ance can be _made fo r them. T hey come within his 
salary . 

.Tf t he State is a party to the suits to which you refer, 
o r if you are direct~:(\ bv law t•1 bring th em, an al low­
ance cannot be 111 adc. 

If the t reasun:r is th(: party, and the law imposes no 
obligatiot.l upon you in conn ect ion with h int , then the a l­
lowance can be made. 

Very tru ly yours, 
GEO. K. NASH, 

Attorney Genera l. 

FEMALE CONVICT .: RESTORATION TO CITI­
ZENSHIP. 

Office of t he Attorney General, 
Columbus. Ohio, December 22, x88o. 

Hon. Chas. Foste·r, Co·uemoT of Ohio: 
DEAR SrR :-U nder Art. II t, Sec. 7432, of the Re­

vised Statulcs, I think t hat a female convict, as well as a 
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male, on presenting to the governor a certificate to the 
effect that she has passed the enti re period of her sen­
tence without any violation of the rules and discipline of 
the penitentiary, is entitled to receive pa'rclon and be re­
stored to citizenship. 

I am also of the opinion that a pardon issued under 
the section above referred to, may release a convict from 
the costs of conviction, as provided in section 6797, as 
well as a pardon issued in accol'(lance with sections 85 to 
94, includive. ' 

Of course it is fqr the governor to deter 111 ine in w hat 
cases it is proper to release a convict irum the costs of 
prosecution. 

Ikspcct(ul ly yours, 
GEO. K. NASH , 

A ttorney Genera l. 

PAYMENT OF BOUNTIES; PAYMENT OF COUN­
TY SCRIP. 

Office of t he Attorney General, 
Colu mbus, Oh io, December 31, 188o. 

Mr. H. S. Culve'r, Prosecuting Attorney, Delawa1·e, Ohio: 
:Or-:AR SrR :-I have again carefu lly examined the act 

of /\pril r8, r88o, relating to the payment of cer tain 
uoun tics. A ll of the Ia w preceding that part ·providing­

. for the payme nt of scrip, etc., heretofore issued, relate::., 
it seems to me, to the payment of the one hundred dollars 
to a re-en listed vt:te ran voluntcei'. 

I do not see how one, w lw enlisted for the fit;st time, 
or " a common volunteer.'' as you ca ll hi m cou ld have 
even been legally paid the one h undred dolla rs bounty 
by any township, ward, city or county. In other words, 
the law n ever provided that this one hundred dollars 
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;-; l H;qd<J l.H.: l"aid t(> a CUI1l11101l volunt<::cr; t il\:: re-cn li::n· <.:d 
vct·~:r:111 al<:•11~· r<.:cciv..:d this ~100.00. 

J'hndore the case which you present cou ld 11ut 
:1r 1;-;r:. ,\I I of the ac~ relating to the payment of ~uip. 
de .. :11H.l the. proviso to 'Nh ich you call attention w:1:> 

:~<:kkd to the act of April r6, r869, by the Leg islatun· la:-;t 

w i 111:cr. l suppose the proviso means something, a11d 1. 
,;:111110t see \vhat it does signify unless it means that scrip 
iu the.: hand s of a veteran volunteer, who has been paid 
lite one hundred dollars bounty cannot be paid by th e 
tcnns of this act. 

The act places the common volunteer upon. the same 
f(JOting with the veteran, but no~ on a better footing . 
.In the opin ions I have given in regard to this bounty 
matter in your county, I may have erred. 1 would much 
prefer that your commissioners would not act on my ad­
vice alone. It is a matter of great importance. I hope 
that they will move s lowly and not act until they are . 
certain that they are going right. 

In the ma.tter of U. S. bonds listed ·for taxation by 
private banks, I have this to say: I believe .that any law 

_of a State providing directly or indirectly for th e taxa­
tion of United States bonds is in conflict \~•ith the laws of 
the United States, and the.refore void. 

I would not advise an officer to enter into a suit at 
lavv when I fel.t certain that he would be beaten . 

Truly yours, 
GEO. K. NASH. 

Attorney General. 
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ALLOWANCE P.Y .COU~TY CO!VdvliSSIONERS 

FOR D£F.ENSS Of AN lNDJGE.\iT PERSON. 

Office of the Attorney General, 
Columbus, Ohio .. Jam;ary 3, 188r. 

Jl1r. f:A.. Cook, XcJLin, Ohio: 
Dt~.\H Sm :-I have b.een very busy; hence the delay . 

in answering your letter. 
The coutity commissioners cannot allow to exceccl 

fifty dollars for the d~.fen se of an indige·nt person charged 
with a fe I on y, not a hom icicle. 

My itnrkrs tanding is that thi.:; allowance must pay 
for the enti're case, whc~ther there be one· or two trials, 
whether the case swps in the Common Pleas, or goes to 
the Supreme Court. · 

·If but $zs.oo is allowed in the Cour t of Common 
Pleas, and the case is taken to the Supreme Court, I sup­
pose that the commissioners, if they think proper, may 
make a further allowance, so that the entire sum shall 
not exceed $50.00. 

you. 
I IJav.c not been able to find the case. referred to by 

Truly yours, 
GEO. K. NASH, 

Attorney Ge11·eral. 
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