2-319 1973 OPINIONS OAG 73-085

OPINION NO. 73-085

Syllabus:'

The Mureau of 'ntimen's Corrensation and the
Industrial Tommission have discretion to anprove
or disarnrove the cost of chironractic services,
but ray not apwirove the cost of anv such services
rendered illegally in violation of the State "‘e”ical
roard's rules resnecting the nractice of chirorractic.
However, the “ureau and Co=rission are bouné only hy
the duly adonted rules of the i'edical ™oard.

To: Anthony R. Stringer, Administrator, Bureau of Workmen’s Compensation,
Columbus, Ohio
By: William J. Brown, Attorney General, August 28, 1973

I have hefore me your nredecessor's reauest for rv ovinion,
vhich recads as followvs:

The ™ureau of "‘orkmen's Tomnensation an” the
Industrial Cormission have for rany vears recognized
lirited medical practitioners to the extent of their
license hy the State "'edical Poard. *mone such
lirited wractitioners are Chironractors. ‘any
inAustrial clairants exercisina their right to be
treate® bv a physician of their choice will select
a local chiropractor. The Nhio State ''edical "nard,
under its publishe® “ules and Tegulations, Fefines
chiropnractic to he the detecting and adjusting bv
hand only of vertehral subluxations. This
cdefinition it ammears has rerained unchange” since
1916, Tursnant to this Aefinition doctors of chiro-
nractic since the enactment of the "‘edical "ractice
*ct have alwavs evarined in general Adiacmostic
nrocecures,

~acause of the clairant's richt to select
his ovn ohysician and nursuant to “~ction 4122,95
thio “evised “ode, requirinc a liberal construction
on hehalf of the clairant, the ""nAdical “action of
the ™urean an? the Tndustrial Corrission haAd
un until "ecembher of 1271, cuite liberallv amnroved
hills subritted on hehalf of clairants for chiro-
oractic treatrent. Tn NDecermber of 1970, the Nhio
"edical Toar® ourlished what they teirmed
to be a nosition maper . T have attached
herewith a conv of this mamer regarding
the ertent of chirornractic rractices.
This nosition naver reiterated the defi-
nition set forth above hut went on to set
forth a ‘comment’ which seems to try and
further refine the general Aefinition.
Follovina puhlication of this mosition naver
the Tureau and Corrission 'edical “acticn
adonte? a ruch stricter internretation with
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recard to the annroval or disaporoval of’
hills subnitte?! for treatment by chiro-
nractors. ™s a result of this new inter-
pretation a areat Aeal of Aiscontent has
arisen. This cores in mart from clainants
whose hills for service rendered »v a
chironractor are being disarnroved hy the
rureau and the clairant has bheen forced to
assure the ohlication for the service and
also fror the chirooractors themselves who
seem to feel that they are rendering a

leaal serwvice within the broad definition

of their rractice, vet their bills are beinca
turned down under the strict internretation
adooted as a result of the vosition naper.
~his has also resulted in a narticular hard-
shio in some cases there treatrents had heen
paid on a continuing basis for a considerahle
lencth of tire hv the rureau only to have the
clairmaint informed after Necember, 13279, that
these same treatments would no longer bhe
authorized or paid by the Fureau.

* k % * & * * & &

The statutes of 7hio and the rules ar?
regulations of the Nhio “tate "edical FoarAd
authorize a person with a license to practice
chiropractic, to exarine, Adiagnose, ané to
assure resnonsibility and care of patients.

This nosition has been supported by the nhio
cuprere Court in the case of '"'illett v. "owekamp
134 n, =, 285,

In view of this situation, T am herehy
recuestinag an oninion fror vou with reqgard to
the legal effect of the nosition narer
nublished hy the Nhin “tate "‘edical Toard
in PNecember 1970, an” in pbarticular to
the interpretation set forth in the position
paner under the heading comrent . I would
noint out that this internretation is not
to be foun” in the nrinted rules and requ-
lations of the "hio 'odical "card. TIf it is
your oninion that this interrretation has
no legal or hinding effect unon the "mreau
of 'orkren‘'s Compensation and the Tndustrial
cormission, I would further reauest your
oninion as to the extent of the authority
of the "ureau and the 7omrission to internret
and recocnize chiropractic treatrent for
industrial clairants. "n the Pureau and
Tndustrial “o~r'ission have the richt under
the nrovisions of the ~hio law to return to
the rore liberal internretation of chiro-
rractic that was amnlied nrior to Necember of
1977? Do the Pureau an” TnAustrial "ormission
have the richt unser the Nhio lav to exercise
“iscretion in the internretation and recognition
as to vhat constitutes chironractic nractice
within the broad general cuicelines of the
cefinition established by the Nhio "‘edical
Poar? in 12162
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ITn Tn re “ilton "arfrare "e., 1° nhio *mn, 74 157, 169
(1069), the autFority of Acrinistrative acencies vas Jefined as
follows

"n administrative agencv can exercise
only such jurisAdiction anA rowers as con-
ferred unon it by the "onsiitution or
statute which create” it »r wested it with
sucihh nower.

™he jurisdiction of the Ohio “tate “‘edical "oar” over chiropractors
was astablished “v 7.0, 4731.15, vhich nrovides, in nart, as
follows

The state redical hoard shall also
exarnine an register nrersons Fesiring to
practice any limited hranch of medicine
or surgery, and shall establish rules
and reaulations covernince such lirited
nractice. Such lirited hranches of
mecdicine or surgerv shall include chiro-
nractic, * * * and such other branches
of medicine or surcerv as the sare are
Adefinnd in section 4731.34 * * #

The powers ané “uties of the “tate ''edical "card are outline”
in R.C. 4731.20, as follovs-

“ections 4731.n7, 24731.08, and 4731.14
to 4731,28, inclnsive, of the evised Node,
shall govern the state redical board, all
of the officers mentioned therein, and the
apnlicants for and recinients of lirmited
certificates to practice a lirited hranch
of medicine or surgery. 1In addition to the
potter of the hoard to revoke and susrend
certificates nrovided for in ection 4731.22
of the “evised Node it mav also revoke or
susmend the certificate of anv one to whor
a lirited certificate has heen issued upon
proof of violation of the rules or regulations
established hy the hoard governing such
limited nractice.

It will he note” that ".C, 4731.15, nrovides for the
estahlishrment of rules and regulations by the “tate "odical
roard governing lirited practitioners and that n,~, 4731.20
nrovides penalties for violation of said rules and reaqulations.
It will he further noted that no rention is made in the nre-
ceding statutes of interpretations or other such acvisory
oninions by the State ‘'edical "oard. In licht of the restrictive
lanquage in In re “'ilton rardvare "c¢., sunra, it would fellow
that a co—ment” by the “fate 'edical roard, vhicr is not
include? in the orinted rules an? reculations of said “oard on
file with the “ecretarv of “tate, would have no leaal effect as
to the limited practitioners exrressly aoverned hv the statutes
in aquestion. That is, any action taken bv the "tate '‘edical 'oar?
pursuant to fection 2721,20, Revised Code, against a lirited
pracsitioner must be hased on a duly adonte¢ rule of the
Toard,
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The ''edical Foard can adlont or armend rules ané requlations
only in accordance with the nrovisions of the "cdrinistrative
Procedure Act, ".C. 112,01 to 119.13. This conclusion iz comnelle?
by n.C, 119.02, vhich reads as follows:

"very agency authorized hy law to
adopt, amend, or rescinAd rules shall comply
with the nrocedure onrescribed in sections
119.01 to 112.13, inclusive, of the Revised
Code, for the adontion, amendrment, or
rescission of rules. Unless otherwise
snecifically provided hy law, the failure
of any acency to cornly srith such nrocedure
shall invalidate any rule or emendment
adonted, or the rescission of any rule.

P,~, 119.91 (A) Adefines 'agencv’ as follows:

“"Agency m™eans, excent as lirited by
this division, anv official, hoard, or
cormission having authority to prorulgate
rules or rake adjudications in the bureau
of unernlovrent cornensation, the civil
service cormission, the denartrent of
inAustrial relations, the departrent of
liguor control, the denartrment of tavation,
the industrial comrission, the functions of
any administyative or executive officer,
Jdepartnent, Aivision, bhure~au, hoard, or
corrission of the governrent of the state
snecifically made suhject to sections
119.01 to 119,13, inclusive, of the Mevised
Cnde, and the licensing functions of any
adrinistrative or evecutive officer, dernart-
ment, division, bhureau, hoard, or corrissior
of the governrent of the state having
the authoritv or resmonsihility of
issuing, susrending, revoking, or
canceling licenses. * * *

In construinc these provisions, the court in In re Tetition,
2 "hio Ann, 24 237, 240 (1965) stated as follows-

Under Section 119.11 (A), Tevised
Code, there are three ays in which a
state board mav he suhjected to the
Administrative "rocedure Act, narely-

1. Certain boards are specifically
nared,
4 ?. ™he legislation concerning a hoard
especifically subjects such hoard to this
act.

3. " hoard vhich has authority to
issue, susrend, remove or cancel licenses.

The “‘edical "oard is not smecifically nare” in ».r, 110,91
(A), nor Aoes ™.n, "hanter 4731. snmecifically suhject it to the
terms of the ““rinistrative "rocedure ™“ct, Towewer, T, , 4731.20
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gives the Poard authority to issue, susnend, rerove or cancel
licenses. Therefore, in licht of the forecoinc authoritv, it

is subject to the “A~lnistrative "rocedure *ct in erercising

its rulemaking rorers. I understand that the rsauirerents of
ruhlic notice and hearing, irnosed hv ™., 119,03, were not ret
in adooting the 'corment. Therefore, under ".C. 119,72, it is
lecally invali® as a rule. ©Of. State, er rel. v. loarc, 2% Nhio
St, 24 1°f (1"72), in which the court held, in the first branch
of the svllahus, as follows

there the “tate '=dical ®oard seeks
to withdraw the standing accorde” a school
givinc instruction in lirited branches of
medicine or suraexrv nursuant to .0, 4731.1¢,
nrocedural due nrocess reauires notice ancd
an onnortunitv for the school to he heard.

If the "corrent has no legal effect with resnect to the
liritec nractitioners snecificallv under the juris’iction of
that hoard, it follows that the sa e would have no effect on
another state acencv such as the "ureav of "or¥~en's Commensation.

"ith resmect to duly nromuloated rules of the “‘edical Poard
fefinine the nractice of chironractic, the "ureau and “ormrission
are reauired to ohserve gsuch rules. Tayrents can he rade to
chironractors, or other limited nractitioners for redical services
rendered to industrial clairants, onlv to the extent of the
lirite” nractitioner's license,

The regulation of all hranches of the nractice of ~ecficine
has been cormitte? to the ‘edical "oard. “tate, er rel. C"nmelan”?

v. T'edical Toard, 177 ~Wio Tt, 20, 27-292 (I923}- T1lliars v,
Scudder, INY ~Mio ~+. 305 (1721), Pursvant to this authoritv

the "edical Toard afonted rules covernina the nractice of
chironractic recdicine. "hese rules have the force anc effect of
la~, “roger v. Glander, 14" "hio “t, 12n, 125-127 (1948), and
the "edical "oard's interpretation of its ovn rules is entitled
to great veight., State, ex rel. "ildow v, Industrial Comrission,
122 ohio <t. 5§73, 587-881 (173%), “he weiaht of authorityv seers
to he that there can he no recoverv for medical services rendered
without a license. ~ee 42 N, Jur. 24 £97-692.

'owever, the Tureau and Mormnission have vide Aiscretion to
anprove or disapnrove mnay—ents for the services of lirited
nractitioners, rendered within the score of the rractitioner's
license. ~.7., 4173,6€ wnrovices

In addition to the compensation nroviaesA
for in sections 2123.01 to 7123,94, inclusive,
of the "evised rode,; the industrial corrission
ghall dighurse and nav fror the state insurance
fund such awounts for redical, nurse, and hosnital
services an® rmecdicine as it Aeems nrorer and, in
caze Aeath ensues fror the injurv or cccunational
“isease, reasonahle funeral evrmenses shall ‘e
“igbhursed® and paiA fror the fund in an amount
not to excee” seven hundred fifty dollars., The
cormrission shall reirburse anvone, vhether
“evendent, volunteer, or otherwise, who pavs the
funeral evnenses of any rrorkran vhose Aeath ensues
fror anv injurv or occunational disease as nrovided
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in this act, T™he commission mav adopt rules and
reculations with respect to furnishing medical,
nurse, and hosnital service and medicine to
injvred or disahlerl ernlovees entitled thereto,
2nd for the pavrent thereof, * * *

This "ection has been interrreted to crant broad Adiscretion on

the part of the Industrial Tormission in the deter~ination of
nayrients to he rade for medical services., Cee the recent case of
“tate, ey rel. "reno v. Indus. Corm. 34 Shio Tt. 28 227 (1973). In
that cecision, the Tourt cuoted at 22® with annroval from ftate,
ex rel. Carnbell v, Indus, romrm,, 28 Ohio ©t, 27 154 (1971), In
the following discussion:

The conrt, in the “arnbell case, at
nace 157, daterrined that ... 2123,651,
althouch allowina injured emmlovees to
select their owm physicians and medical
services, also grants "hroad fiscretion
to the Industrial "ommission to annrove
or disapnrove the cost of such services.

T™he TnAdustrial ~errmission, pursuant to its statutorv anthor-
ity, has deterrine” that mavrents shall he rmade to lirited orac-
titinners for redical services rendered to industrial claimants
to the extent of the limite® practitioner's license. The MMio
“tate "'edical "oard has adopted the following rules for the
nurvose of defining the extent of chirorractic practice-

tr1-01 ™e Toard had Adefined the vork
‘lirited hranch or hranches of recdicin~ or
suraery’ to rean those hranches of rmedicine
or suraery vhich pnrovide for a sirnle thera-
neutic gsystem, annliance, apnlication, oner
ation or treatrent for the relief or cure

£ a voun”, fracture or hodilv injury,
infirmity, or disease, which Aoes not involve
the use of Aruas or rajor surcery.
*'P-1-N2 (I) Certificates authorizing the
nractice of anv limited hranch or hranches
of medicine or surgervy, uncder group 1,
authorize the holders to examine and
ciaanose an® to assure resnonsibilitv ane
carce of patients.

""R-1-05(A) Chiropractic is herehy under-
ctood to he the Adetecting and adjustinc
v hand onlv of vertehral subluvations.’

As can be seen, these rules are rather general in nature and are
subject to varying degrees of internretation. ee ~urtis wv.
State ‘‘edical !nard, Case 'o. 235,837, Franklin County “onrt of
Cormon Pleas, overmber 31, 1972, reversed and vacated on juris-
dictional grounds, Case "o. 73*P~31, Franklin "ouvnty Crurt of
Erpeats, June 26, 1973- an® State v. "eido, 35 Ohio ?mn, 24 9
(1973).
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Foreover, it is difficult to Aetermine just what chance
in the nractices of the ™ureau and Mormission resulted fror
the corrent . The corrent itself reads as follows.

m™e definition of chironractic is clearlv
defined as heing the nhysical detection and
adjustment by hand only of vertehral sublur-
ations, '"'ithin the Aefinition of chironractic,
there is nothinc that suggests that this
limited nractitioner can take hlood tests,
do urinalyses, or nerform any other kinA
of Aiaqgnostic technicones which do not have
to Ao vith hand Aetection of vertebral
subluxations. Niagnostic -rays may be
used ag lirite® hy the definition of
chironractic (snine only).

As far as Item 3 'F:-1-02 is concernecd,
this nmaragraph gives the richt to limited
Group 1 certificate holders to exarine and
Aiaconose and to assure responsihility and
care of natients as cefined in the limited
branch concerned, Therefore, the Toard
interprets ''™-1-02 as meaning that chiro-
nractors ray have natients and assure
responsibility for the care of natients
vho have heen diaanosed hy hand as havina
vertehral suhlavations., 7f in the oninion
of the chironractor after his rhysical
exarination bv han? only, the ratient does
not have » vertebral subluxation, then he
should nromntlv ané irmmediatelv refer the
patient to a licensed doctor of redicine
or doctor of osteopathic mericine.

The case law reveals little alout the oractical construction
given to ™ule ''®- 102 anad ''P-1-05 (A) nrior to 1270, “ince the
rules therselves are not self-exnlanatory, the eract ertent nf
the chanae of construction caused hv the commert cannot he
deterrined on the basis of the facts before re.

I'owvever, the authority discussed nreviouslv i~noses a
general rule vhich mav he applied to the facts  insofar as the
“comment ' effecter” a change in the rules of the 'eical "oar?,
as onnosed to a mere clarification of those rules, it was invalic.
ence, any substantial change in the construction of the evisting
rules was unauthorize”, because it was not prornerly adonted un-der
the terrms of the A‘ministrative Mrocedure *ct, ™.0. 117.171 to 119.13.
Conseaquently, the Mureau anc formission are justified in returning
to the interpretation of ™nle *P-1-05 (A) anplie” fro— 171f to
1970, because that Tule was not changed in 1970, TIf the “erdical
roard tishes to change its rules with resnect to the nractice of
chiropractic, the prorer method is hy forral arendrent nvrsuvant
to the Arinistrative "rocerure “ct. ~uch a~endrent, *hen and if
it is made, will hind the "ureau and the Ircustrial Comrission.

The foresoinc Aiscussion also provices the ansver to vour
second auestion. The Tureau and To~mission do have authority
to evercise discretion in awarding nayment for chironractic
treatrent, within the cuicdelines established by the rules of
the "edical Poard.
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In specific ansver to vour cuestion, it is rv oninion and
vou are so advised that the "ureau of "orkren's "ornensation
and the Industrial Comrission have discretion to amnrove or
Aisapprove the cost of chiropractic services, hut mav not
anprove the cost of any such services rendereé illeaallv in
violation of the “tate !'edical Toard's rules resrectina the
rractice of chiropractic, Ul'owever, the "ureau and Comrission
are bcund only bv the duly adopted rules of the ‘‘edical Loard.
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