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OPINION NO. 73-030

Syllabus:

1. County school districts may establish and operate
special education units, including classes for blind, deaf,
and crippled children, as well as child study, speech and
hearing, or special education supervisorv units, which may
also serve city and exempted village school districts. The
county school district may he eligihle for funding of these
units pursuant to R.C. 3317.02 and 3317.1l.

2. A city, exempted village, or local school district's
right to contract with a county school district for the op~
eration by the county school district of a special education
unit which will serve both districts, does not reduce the
minimum state payment to the city, exempted villace, or local
district providecd by R.C. 3317.02 (B) and reflected in Line 9
of R.C., 3317.15.

3. The guarantees set out in R,C. 3317.04 protect
school districts from losses of foundation payments which
are a result of one of the changes specified in that Sec-
tion, The guarantee provided by Section 40 of Amended Sub-
stitute Fouse Pill !o. 475, is an unqualified guarantee that
is not affected hy a school district's transfer of special
ecducation units to another district.

To: Martin W, Essex, Supt. of Public Instruction, Dept. of Education, Columbus,
Ohio
By: William J. Brown, Attorney General, April 4, 1973

Your request for my oninion reads as follows:

Recent leaislation amended Section 3317.11
of the Revised Cofe to nermit county school dis-
tricts to omerate srecial education classes, many
of vhich wvere formerly orerated bv citv, exemnted
village and local school districts. Your oninion
is resvectfully requested on the following
cuestions:

1. May special education units he anproved
for countv school districts to serve purils in
citv and exempted village school Adistricts?
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2. May city, exempted village and local
school districts, which qualify for minimum
state funding under Line 9 of the School Foundation
formula and which receive no state funding for
the apnroved units on Line 3 of the formula,
transfer such units to a county school district
and thus receive services indirectly for which
funding is not available to ther directly
through the formula?

3. May a cityv, exemnted villace, or loecal
school district, which receives a guarantee
pursuant to fection 3317.04 of the Revised Code
or from fection 40 of Am, Sub. H.R. 475, transfer
special education units to a county school dis-
trict and thus receive services indirectly and
state funding for such units when such units had
been previouslv funded by the state through the
quarantee?

A, May city, exempted village, and local
school districts which do not, under state
standards, have a sufficient number of purils
(i.e. deaf, blind, crirnled) alone to qualify
for an entire class combine to receive state
annroval for a classroom unit funded to a
county district? ©inmilarly, may such districts
combine to qualifv for a child study, speech
and hearing, or a special education supervisory
unit funding through a county district?

It is clear that school districts may cooperate for the
henefit of handicapved pupils. R.C. 3323,01 provides in part
as follows:

The state board of education ray grant
permission to any hoard of education to
establish and maintain classes for the in-
struction of deaf or blind nersons over the
aae of three, and nhysicallv, emotionally,
or mentally handicanned nersons over the age
of five; and to establish and maintain child
studv, counseling, adjustment, and special
instructional services, including horme in-
struction, for persons over the age of five
whose learninc¢ is retarded, interrupted, or
impaired hy physical, emotional, or mental
handicaps. * * *

R.C. 3323,011 reads in nertinent part as follows:

Approval of state funds for the onera-
tion of programs and services nrovided pur-
suant to section 3323.01 of the Revised Code
shall be contingent upon a comprehensive plan
for special education approved by the state
board of education no later than July 1, 1973,
The state hoard of ecucation shall not a~rrove
a school district’s nlan unless the plan
proposed meets the educational needs of handi-~
capred children in that school district and
other school districts in the same general
area.
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* k % * k * * & %

In anprovina the organization of special
education, the state hoard of education shall
provide that no school Aistrict be excluded
from the state-wide plan. 72 school district
having a nlan providinc for a cooperative ar-
rangenent with one or more other school Jdis-
tricts to nrovide classes or other suitable
procrams of instruction or training for all
rnhysically, emotionally, or mentallv handi-
capned children who are residents of such
school district, or which contracts with
another school cistrict for such classes, and
which meets the standards established hy the
state hoard of ecucation nursuant to section
3323.02 of the Tevised Ccde, i3 in comnliance
with this section. (fmphasis added.)

In addition, R.C. 3313.92 states that:

(») The hoards of education of any two
or rmore school districts may, subject to the
approval of the sunerintendent of public in-
struction, enter into acreements for the joint
or co-operative construction, acquisition, or
improverent of any bkuilding, structure, or
facility benefiting the parties thereto, in-
cluding, without limitation, schools and class-
rooms for the purpose of Chanter 3323, of the
revised Code, and for the managerment, opera-
tion, occupancy, use, maintenance, or repair
thereof, or for the joint or co-operative var-
ticipation in programs, projects, activities,
or services in connection with such buildings,
structures, or facilities.

(B} any agreement entered into under au-
thority of this section shall, where appro-
priate, provide for:

x * * * % & * % *

(3} The management or adninistration of
any such nrograms, projects, activities, serv-
ices, or joint exercise of nowers, which may
include management or administration by one of
said boards of education:

(4) The manner of annortionment or shar-
ing of all of the costs, or specified classes
of costs, including without limitation costs
of planning, construction, acquisition, improve-
ment, management, operation, maintenance, or
repair of such buildings, structures, or facili-~
ties, or of planning and conducting such pro-
grams or projects, or obtaining such services,
which apportionment or sharing may be based on
fived amounts, or on ratios or formulas, or
effected through tuitions to be contributed by
the parties or in such manner therein provided.
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(C) Any aqreement entered into under au-
thority of this section may nrovide for:

* * * * k & * % %

(7) Designation of the applicants for or
recipients of any state, federal, or ovacr aid,
assistance, or loans available by reasun of any
activities conducted under the agreement;

* %k * * k & * Kk T

See also R.C. 3323.10 and 3323.11, which discuss the navment of
costs related to the attendance at special classes in one school
district of a child who is a school resident of another school
district,

As indicated in a recent "ninion, the term "school district”,
in the absence of a specific provision to the contrary, generally
means city school districts, local school districts, exempted
village school districts, county school districts, joint high
school districts, and joint vocational school districts. See
R.C, 3311.01 and Opinion Fo. 72-049, Oninions of the Attorney
General for 1972. On the other hand, county school districts
are excluded from the benefits of the Foundation Program, R.C,.
Chapter 3317, unless specifically included, R.C. 3317.01.

Until recently, foundation nayments to county districts, vhose
function is largely adrinistrative, were lirited to salaries
and travel expenses of supervisorv and special teaching nerson-
nel. R,C., 3317.11.

The recent amendment to R.C. 3317.11, to which you refer,
now specifically provides for foundation payments to county

school districts for the operation of special education units
for the handicapped. That Section reads in part as follows
{amending lancuage emphagized):

Annually, on or bhefore a date designated
by the state board of education, each county
hoard of education shall nrepare a budget of
operating exnenses for the ensuing vear for
the county school district on forms prepared
and furnished by the state board of education
and shall certify the same to the state hoard
of education, together with such other in-
formation as the bhoard may require. Such
budget shall consist of two narts. Part (A)
shall include the cost of the salaries, em-
ployers retirement contributions, and travel
expenses of supervisory teachers and special
instruction teachers apmroved pursuant to
divisions (D) and (F) of section 3317.05 of
the Revised Code by the state board of educa-
tion. The amount derived from the calculation
for such units in part (A) of the county board
of education budget shall he the sum of:

(1) The sum of the minimum salaries cal-
culated pursuant to section 3317.13 of the
Revised Code, for each approved certificated
employee of the county hoard of education;
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(2) An additional salary allowance pro-
portional to the length of the extencded term
of service not to exceed two months for each
supervisory and child study teacher whose term
of service in any yvear is extended beyond the
terms of service of regular classroom teachers;

(3) The required per cent of the total
approved salary allowance allocated, for the
employers contrihution to the teachers retire-
ment fund pursuant to sections 3307.53 and
3307.54 of the Revised Code;

(4) An allowance for necessary travel
expenses, for each of the personnel approved
in part (A) of the budget, limited to sixty
dollars per month, or six hundred dollars per
yvear per person employed, whichever is the
lesser. Part (B) shall include the cost of
all other lawful expenditures of the county
board of education. The state hoard of edu-
cation shall review such budget and may ap-
nrove, increase, or decrease such budget.

The county board of education shall be
reimbursed by the state hoard of education
fron state funds for the cost of part (A) of
the budget, * * *

Special education units for deaf, blind,
erotionally disturbed, ecrippled, neurologically
handicapped, and educable mentally retarded may
be operated by a county board of education which
shall be ellgible for funding under division (C) (3)
of section 3317.02 of the Revised Code.

* % % *® & * * & &

I think it clear that county school districts are authorized to
establish special education units which may serve pupils in city
and exempted village school districts, and that a reading of
R.C. 3313.92 in conjunction with R.C. 3317.11 indicates that
such units may become eligible for funding under P.C. 3317.02
(C) (3). 1In answer to your first question, then, special educa-
tion units may be anproved for county school districts and may
sexrve pupils of city and exempted village school districts.

Your second aquestion asks whether a city, exempted village,
or local school Aistrict, which receives minimum state supnort
under the Foundation Program's formula, as set out in R.C. 3317.15,
may transfer its handicapped punils to the county school district's
special education unit without sacrificing any of its minimun
state suvvort. Provision for the calculation of school founda-
tion payments to be made to school districts is made in R.C,
3317.02, which reads in pertinent nart as follows:

Payments to school districts shall he
as provided in this section and in sections
3317.04 and 3317.06 of the Revised Code.

Nut of the moneys appropriated hv the
general assembly for distribution to Chapter
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3317. of the Revised Code for each fiscal
vear, each eligible school district shall
be allocated the amount of money derived
from the calculation in either division (A)
or (P) following, whichever is greater, nlus
the amount in divisions () and (D).

(A) The amount derived by the following
calculation of a bhasic nrogram calculation to
he the sum of the following calculations:

(1) Multiply the kindergarten average
daily membership by three hundred dollars.
The average daily membership shall not in-
clude any nupils counted in division () of
this section.

(2) Add the product obtained by multi-
rlving the average daily membership in grades
one to twelve, inclusive, including twentv-
five ver cent of the pupils residing in the
district and attending a joint vocational
school by six hundred dollars. The average
Adaily membership used to make this calcula-
tion shall not include any punils counted in
division (C) of this section.

(3) Por each approved unit for child
study, occupational or physical theranv,
speech and hearing, special education super-
visors, and special education coordinators,
add an amount derived from the minirmum sal-
ary schedule in section 3317.13 of the Re-
vised Code hased upon the teacher's trainina
level and years of experience, plus fiftzen
per cent of such allowance, nlus six hundred
dollars;

(8) Subtract an amount equal to twventy-
two and one-half multiplied by the total
value of the district's tax dunlicate.

(B) The amount derived by multiplying
the appropriate armount from the following
table by the sum of the average daily rember-
ship used in making the calculations in
divisions (A) (1) and (M) (2) of this section
minus one-half the average daily membership
in @ivision (A)(l). Valuation per pupnil,
for the purpose of making such calculation,
is the value of the tax duplicate used in
division (A) (8) of this section divided by the
sum of the average daily membershinr calculated
in divisions (a) (1) and (2)(2) minus one-~half
of the average daily rmembership in division ()
(1) of this section.
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Valuation Per Punil Amount Per Punil
Under $20,000 ¢ 179,00

$ 20,000~20,990 171.00
21,000~21,999 163.00
22,000-22,999 155.00
23,900~23,999 147.n0
24,000~-24,999 132.00
25,000-25,999 131.00
26,000-26,999 123.00
27,000-27,999 115,00
28,000-28,999 107.00
29,000~-29,999 99.00
30,000-30,999 91.00
31,000-31,999 83.00
32,000 and over 75.00

(C} For special needs programs and trans-
portation calculate the sum of the following:

* & & * * * * %

(3) For each teacher of an apnroved unit
for a deaf, blind, emoticnally disturben,
crinpled, neurologically handicanrped, or edu-
cable mentallv retarded class in the district,
an amount derived from the minimum salary
schedule in section 3317.13 of the Revised
Code, plus fifteen ner cent of such allowance,
nlus four thousand dollars.

* % * * Kk & x & =

A formula to be used in making the above calculation is
set forth in R,C. 3317.15. Line 3 and Line 9 of the formula,
vhich are pertinent here, read as follows:

3. Arproved child study, occupa-
tional or physical therapy,
speech and hearing, supervisors
and coordinators of special ed-
ucation units, (units) ... (sal-
ary allowances + 15% + $600) Seeeen

9. Minimum state support for
basic program (total AD™
lines 1 and 2 minus 1/2
kindergarten line 1 X the
amount per pupil used under
division (B) of section
3317.02 of the Revised Code) Servias

If the Line 9 computation is used as the level of bhasic state
sunport, the district does not receive any nayments under Line
3, because the district's computations under Lines 1 throuch R
of the formula total less than the minimum state supnort cal-
culated under Line 9. In the question you have posed, the city,
exempted village, or local school district receives foundation
navments under line 9, and, therefore, not under Line 3. Your
question is whether the district must sacrifice some of its
nayments under Line 2 when it transfers its handicapped pupils
to the special education unit of a county school district.

2-112
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Comnutations of the minimum foundation payment to a district
under subsection (B) of R.C. 3317.02 and Line 9 of R.C. 3317.15
in no way reflect the average daily membership in smecial edu-
cation units in a school district's proaram of services. Sub-
sections (A) (1) and (A) (2), vhich are used in subsection (B),
snecifically exclude units provided for in suhsection (C), and
subsection (B) makes no reference at all to the special educa-
tion units described in subsection (A) (2). The only other
factor used in the comnutation under suhsection (P) is the
amount of payment ner nupil, which is hased along a sliding
scale on the valuation per pupil, as talen from the district’s
tax duplicate., The effect, then, of R.C., 3317.02 (B), as it
stands now, is simply to nrovide a base level of state funding
for each school district, irresnmective of that district's
policy regarding special education.

As has heen stated in answer to vour first question, the
Code authorizes a county school district to operate special
education units, such as those described in R.C. 3317.02 (A)(3),
in cooperation with other school districts, and R.C. 3317.11
authorizes state reimbursement to the county school district
based on such special units. This is termed "nart (A)" of the
county school district's budget in R.C., 3317.11, and I find
nothing in that Section which would cualify this reimhursement
where the units in auestion serve students who are school resi-
dents of another district. The Section merelv speaks of the
units as being approved pursuant to P.”., 3317.05 (D) and (E),
which may be set out as follows:

(D) The number of units for child study

and occunational, physical, and speech and

hearing therapy or fraction thereof approved

annually hy the state hoard of education on the

hasis of standards, rules, and requlations

adopted by the board.

(E) The number of units for special edu-
cation supervisors and special education co-
ordinators approved annually by the state board
of education on the basis of standards, rules,
and regulations adopted by the board.

Nor can I find any nrovision which would restrict the mini-
mum state payment authorized in R.C. 3317.02 (B) for city and
exempted village school Adistricts, when the district receiving
that payment has been served hy special education units operated
by a county school district., By way of contrast, R.C. 3317.11
directs that "part (R)" of the county school district's budget,
up to a certain amount, is to be apportioned by the state hoard
among the local school districts in the county school district.
The amounts so apnortioned are to be deducted by the state board
from funds allocated to the districts under R.C. 3317.02.

Vith respect to a local school district, its foundation
payment under R,C. 3317.02 may be reduced when supervisory serv-
ices are provided by the county becard of education. R.C. 3317.11
reads in part as follows:

Every local school district shall he
provided supervisory services by its county
hoard of education as approved hv the state
board of education, by not to exceed one
supervisory teacher for the first fifty
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classroom teachers calculated under division

(A) (5) of section 3317.02 of the Revised

Code and one supervisory teacher for every
additional one hundreqd such classroorm teachers so
calculated, Reimbursement for such sunervisory
services shall be a deduction by the state board
of education from the nayment to the local school
district under section 3317.02 of the Pevised
Code. Such deduction shall be anrortioned amonc
local school districts within the county by the
state boar® of education on the hasis of the total
nurber of punils in each school district.

Aside from the above, there is no specific nrovision wvhich
would affect the minimum state rmayment to local school districts
because those districts are being served hv special education
units operated bv a county school district. It is true that
R.C. 3317.08 provides for the pavment of tuition when punils,
vho are school residents of one district, attend classes in
another school district. Put this has no apnlication to units
onerated by a countv school district, since there is nothing to
override the provision in R.C. 3317.01 that, unless otherwise
specified, "school district” for the purposes of R.C., Chapter
3317 means city, exemnted village, and local school district.

In answer to vour second auestion, I must conclude that a
city, exempted village, or local school district's right to con-
tract with a countv school district for the operation by the county
district of a special education unit vhich will serve bhoth dis-
tricts, does not reduce the minimum state pavment to the city,
exempted village, or local school district nrovided by R.C.

3317.02 (B) and reflected in Line 9 of R.C. 3317.15.

Your third question concerns the transfer of svecial edu-
cation units to a county school district where the level of
foundation payments to a city, exempted village, or local school
district is guaranteed under either R.C. 3317.04 or Section 40
of Amended Substitute ['ouse Rill Mo, 475, R.C. 3317.04 provides
a guarantee of payments in the following languade:

The amount paid to school districts in
each fiscal year under divisions (A) to (C)
of section 3317.02 of the Revised Code shall
not be less than the following:

(A) In the case of a district created
under section 3311.26 or 3311.37 of the Re~
vised Code, the amount paid shall not ke
less, in any of the three succeeding fiscal
years following the creation, than the sum
of the amounts allocated under Chapter 3317.
of the Revised Code to the districts sep-
arately in the vear of the creation.

(B) In the case of a school district
which is transferred to another school dis-
trict or districts, pursuant to section
3311.22, 3311.231, or 3311.38 of the Revisegd
Code, the amount paid to the district accept-
ing the transferred territory shall not be
less, in any of the three succeeding fiscal
vears following the transfer, than the sum
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of the anounts allocated to the districts
separately in the year of the consurration
of the transfer.

(C) In the case of any school district,
the amount paid to the district in the fisecal
year of distribution shall not be less than
that paid in the preceding fiscal vear, if in
the calendar year ending the thirty-first day
of December preceding the fiscal year of
distribution, the county auditor comnleted
reassessment of all real estate within his
county, or the tax duplicate was increased
by the application of a uniform taxable value
per cent of true value pursuant to a rule or
order of the hoard of tax appeals and the
revised valuations were entered on the tax
list and dunlicate. 'otwithstanding sections
3311,22, 3311.231, 3311.26, 3311,37, and 3311.38
of the mevised Code, this minimum gquarantee is
anplicahle only during the fiscal year irmediately
following the reassessment or aprlication.

Motwithstanding sections 3311.22, 3311.231,
3311.26, 3311.37, and 3311,38 of the Revised Code,
the minimum guarantees prescribed by divisions
{A) and (B) of this section shall not affect the
amount of aid received bv a school district for
more than three consecutive years.

And Section 40 of Amended Substitute Pouse Till o, 475 provides
a guarantee as follows:

Section 40, 'lotwithstanding Chapter 3317.
of the Revised Code:

(A) A city, local, or exempted village
school district which is eligible to receive
ravrents under section 3317.02 of the Nevised
Code for fiscal year 1971-72 or 1972-73, or
both, shall be naid in each of these vears for
which the district is eligible, an arount equal
to the payments calculated for such district
in fiscal vear 1970-71 under former section
3317.02 of the PRevised Code or the amount cal-
culated under divisions (A) through (F), in-
clusive, of section 3317.02, or section
3317.04 of the Revised Code, whichever is
greater.

(B) Mo school district which would not
be eligible to receive payments in fiscal
year 1971-72 or fiscal year 1972-73 under
former section 3317.02 of the Tevised Code.
shall receive anv payrents under this act in
either of such vears.

The guarantee in R.C. 3317.04 (A) and (B) was, prior to the
enactment of Pouse Nill 'lo. 950 in 1965, set out in similar
language in R.C. 3317.02, And prior to the enactment of House Rill
No. 708 in 1961, the language in R.C, 3317.02 read as follows:

wWhenever school districts are consolidated
as a result of the creation of a new school


http:33J.7.04

OAG 73-030 ATTORNEY GENERAL 2-116

district or the transfer of territory from one
or rore school districts to another district or
districts, pursuant to Chapter 3311. of the
Revised Code, the total apportionment of funds
to the affected Aistricts under sections 3317.02
and 3317.05 of the Revised Code for the vear in
which such consolidation takes place shall not
he reduced on account of such consolifation
during the next succeeding three years.
(Fmphasis added.)

Thus, the quarantee was enforced to protect school districts
from loss of foundation payrents as a result of the consolidation
pursuant to R.C. chapter 3311. See State, ex rel, Board of Fduca-
tion of Kenton City School District v. State BRoard of I'ducation
of Ohio, 174 Ohio St. 257 (1963): Cpinion Mo. 2175, Cminions of
the Attorney General for 1961, at page 229, Throughout this
period, R.C., 3311.22, 3311.231, 3311.26, 3311.37 and 3311.38
spoke of the guarantee in language that was essentially the same
as that currently used in those Sections as well as R.C. 3317.04.
See 128 Ohio Laws, 510 (eff. 7-28-59). Yet, at that time the
minimum nayment guarantee was computed with reference to loss
of payments as a result of consolidation. With this in mind,
and in light of the fact that the minimum state payments pro-
vided for in R,C, 3317.04 (p) 2nd (B) are limited to the cre-
ation of new districts or the transfer of territorv, I must
conclude that the guarantee relates only to loss of foundation
payments occasioner by consolidation.

m.C. 3317.04 (C) guarantees the level of foundation pay-
ments when there has heen a reassessment of real estate within
the county or where the apnlication of a uniform tarvahle value
per cent of true value has resulted in an increased tax Adunli-
cate, Thile there appear to be no cases internreting this
guarantee, it anpears to be similar in nature to that in N.C.
3317.04 (R) and (P). That is, it is restricted to specific
situations and its computation relates back to a point in time
nrior to when these circumstances arose. I conclude, therefore,
that this guarantee, like those provided in R.C. 3317.04 (A) and
(B}, must be read as nrotecting the district from losses in pay-
ments which were a result of the changes described in R.C.
3317.04 (C).

Section 40 of Amended Substitute Fouse Pill Mo, 475, while
it relates the guarantee to the level of payments for the 1970-71
fiscal year, is unlike R.C, 3317.04 in that it does not restrict
the minimum payment provisions to specific situations, such as
the consolidation of school districts. Rather, it is a flat
guarantee that the amount received by an eligible school dis-
trict in 1971-72 and 19272-73 shall he equal to the amount
received in 1970-71 under the former R2.C., 3317.02, or the amount
calculated under divisions (A) through (F) of ®».C., 3317.02, or
the amount authorized under F.C. 3317.04, wvhichever is greater.
In my ooinion, therefore, the guarantee under Section 40 of
Amended Substitute 'ouse Bill Mo. 475, is not affected by a
school district's transfer of special education units to another
district.

The answer alreadv given to your first question is, I
believe, disvositive of your fourth question. As discussed
abhove, R.C, 3323.01 and 3313.72 authorize such joint efforts,
and a reading of those Sections in conjunction with R.C.
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3317.11 indicates that such units, when operated by a county
school district, are eligible for funding under the Foundation
Program.

In specific answer to your questions it is my oninion, ané
vou are so advised, that:

1. County school districts may establish and operate
special education units, including classes for hlind, deaf, and
crippled children, as well. as child study, speech and hearing,
or srecial education supervisory units, which may also serve
city and exempted village 3chool districts. The county school
district may bhe eliqikle for funding of these units nursuant
to R.C, 3317.02 and 3317.11.

2. M city, exempted village, or local school district's
right to contract with a county school district for the opera~
tion by the county school district of a smecial education unit
which will serve hoth districts, does not reduce ihe minimum state
payment to the city, exempted village, or local Aistrict provided
by R.C, 3317.92 (B) and reflected in Lin= 9 of R.C. 3317.15.

3. The guarantees set out in R.C. 3317.04 protect school
districts from losses of foundation payments which are a
"result of one of the changes smecified in that Section. The
guarantee provided by Section 40 of Amended Sukrstitute Youse
Bill No. 475, is an unqualifie@ guarantee that is not affected
by a school district's transfer of smecial education units to
another district.





