Note from the Attorney General’s Office:

1973 Op. Att’y Gen. No. 73-104 was overruled by
1981 Op. Att’y Gen. No. 81-049.

1973 Op. Att’'y Gen. No. 73-104 was reinstated in part by
1990 Op. Att’y Gen. No. 90-014.
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OPINION NO, 73-104

Syllabus:

1. ™ member of the Poard of Teview of the Tureau of Frnloy-
rent Services is a public officer and not an emplovee of the state
within the meaning of ?.C. 143,201,

2. Then a nublic emnloyee, who has accrued unused sick leave,
accepts appointrent to a nubhlic office from which he ultimately
retires, he is not entitled to nayment for anv of the unused sick
leave accruecd as a nublic emplovee.

To: Robert Parrow, Acting Dir., Dept. of Finance, Columbus, Ohio
By: Williom J. Brown, Attorney General, October 17, 1973

T have bhefore me vour nredecessor's reaquest for an
opinion which, in suhstance, states the facts and noses
the guestions as follows:

A merher of the Poard of Meview of the Pureau of "r-
nlovment Services is retiring from that position which he
had held since his original aprointrent hy the Governor on
Nctober 10, 1951, TUis salarv at the time of retirerent is
$9.02 per hour, or £18,761.60 ner annum, Ve has neither
accruer’, nor heen charged with, sick leave or vacation leave
vhile a rember of the Poard. Trior to his arrointrent he had
gervad in the "ureau as A referee for the "nard, a nmosition in
the classified service. T'is salarv as a referee, at the tire
of his resignation to receive aprnointrment as a member of the
roard, was $575.0% ner month or ¢6,900 rner annum. Ye nov
claimg 720 hours of sick leave vhich accrued to his credit
while serving as an ernloyee of the "ureau nrior to becoming
» merber of the "oard,

1. TIs the merter of the Toard® of Teview
of the Fureau of "mnloyment “ervices an erm-
nloyee of the state at the time of his retire-
ment within the rmeaning nf ".C., 143,291 or is
he an officer of the state?

2, Nees the 720 hours of sic' leave which
the rerher of the "nard clairs as of Nctoher 10,
1951, still rerain to his credit, or has it heen
lost under the nrovisions nf ™.C. 142,297

3., If it he Cetermined that the merber of
the "oard is still an emmloyee within the meaninc
of N.C. 143,271, should® he he raid for one-fourth
of his accrued sick leave at the rate of #675,0n
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rer month, or at the rate of his current %7.N2 mer
hour?

Thegse questiong reruire an internretation of the two sections
of the Revised Code which establish the sick leave rights of state
erpleyees,

R.C. 143,29, which deals with sick leave benefits accruing
to state employees, reads as follows.

"ach emnlovee, whose salary or vage is naid
in whole or in mart by the state, * * *shall he
entitled for each completed eighty hours of ser-
vice to sick leave of four and siv-tenths hours
vith may. * * * Unused sick leave shall he curu-~
lative up to one hunired twenty work favs, unless
rore than one hundred twenty days are annroved hy
the responsible adrministrative officer of the er-
nlovine unit. The previously accumulated sick
leave of an ernloyee who has heen senarated fror
the pu-lic service mav he placed to his credit
unon his re-ermnlovment in the nuhlic service,
orovided that such re-emnlovment takes place
vithin ten yvears of the date on which the er-
nloyee was last terrinated from nuhlic service.
An ermplovee vho transfers from one nublic agency
to another shall be credited with the uaused
balance of his accumulated sick leave up to the
maximun of the sick leave accumulation perritted
in ¢he public agency to which the employee trans-
fers, * * *

~.C, 143,291, wvhich provides for cash payment for
leave credit, reads in nart as follows:

" gstate emnloyee paid directly by warrant
of the state auditor mav elect, at the tire of
retirement from active service with an agency
of state government and with ten or rore vears
of service with the state or anv of its noli-
tical suhdivisions, to he paid in cash for
one-fourth of the value of his accrued hut un-
use”? sick leave credit. “unch navrent shall le
tased on the erplovee's rate of nay at the tire
of retirerent. T™ayrent for sick leave on this
hasis shall he considered to elirinate all sicl
leave credit accruerd hvy the employee at that
tire. Such nayment shall he rade onlv once to
any ernlovee. ™he maxipur navment vhich mav he
rade under this section shall he for one:-fourth
of one hundre” twenty cays,

T Jo not think there can he anv doubt that the “oard remher
is, anc¢ will still he at the tire of his retirement, a public
officer, rather than a nuhlic ermnlovee, ™ nublic cffice is a charce
or trust conferred hv nublic authority for a nuvhlic purnose, with
independent and continuing Auties involvina in their rerforrance
the exercise of some nortion of the sovereian nower. “tate er »~1,
lierbert v. Fercuson, 147 nhio <, 496, 501-503 (1744) - “~inior 0.
71071, oninions of the “ttorney Ceneral for 1971. (enerally,
authority and noter relating to the public interest, conferred
ty statute, and vested in a hoard or individval hv election or
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by the appointing power of the state, creates a nuhlic office.
“tate ey rel, “ttornov General v. ’~nnon, 7 Ohio St. 546, 556~55"
(1857).

"here an inAividual has been annointed or elected in a
manner nrescrihed by law, has a desimmation or title aiven hir
by lavr, and exercises functions of covernment concernina the puh-
lic, assicned to him by law, he must be regarded as a nublic of-
ficer. State v. Trennan, 24" nhio “t. 33, 37-38 (18"2). rurther-
more, a puhlic officer is entitled to receive onlv such cornensa
tion as is ernressly nrovided for by statute and the laws relatina
to corpensation are strictly construed, Ctate ey rel, Teis v,
Ferquson, 149 Shio “t, 555, 55£-559 (1948), It 1Is a well estahlisher

nrincinle that a salary rertaining to an office is an incident of the
office itself, and that the incurhent does not lose any right to his
salary by reason of occasional absences. “tate, ev rel. Clincer v,
Thite, 143 Ohio St. 175, 179 (1924): State, ex rel, "ilcor V.
Foldman, 157 Ohio St. 264, 271 (1952)7 ™n the other hand, the fect
that a position is held at the will or nleasure of another, is helA
to distinguish a mere employment from a public office. ~tate ex rel.
Jennings, 57 0Ohio St, 415, 425 (189%), Mhose who are subject to the
Airection and control of another do not fall within the class of nuh-
lic officers, and one who performs no duties excert such as are
charaed unon his suverior holds an emplovment, not an office.

State ev rel, Allen v, "ason, A1 Nhio St., 62, 72 (18%9),

Under the circumstances nresented hy vour nredecessor's
reauest, the individual involved was cuite clearlv an ernloyee while
a referee, and an officer while serving as a member of the Toard,
n.7, 4141.06 provides for the creation of the "oarr of Peview
of the Tureau of Tmnloyment “nrvices, defines the nower and futies
of a merher of the Toard, and also rrovides for the ammointrent
of referees by the merhers of the Foard. The “ection reads in
nart as follows:

There is herehv created an unemnloyrent
commensation hoard of review consisting of
three full-time merbers arncinted by the
gqovernor, * * *for terms of sir vears * * *
nach merber shall be raid a salarv fixed nur-

suant to section 143.09 of the "evised "ode.
x k&

The hoard, suhject to sections 143,01
to 143,42, inclusive, of the Ncviged Code
* # *ghall anroint such referees as are neces-
sarv. “uch referees shall *re classified hy
the Jdenartrent ot state perzonnel, * # *

The %ection further rrovides that the function of the Toard is to
hear and Aecide anneals arisine from cormensation claims npresented
to the ™nrean, and that the function of the referee is to assist
the "oar? in such heerinas,

~he conclusions of mv nredecessnrs, in the two "ninions to
vthich the request letter refers, are consistent with the foregqoina
Mrinion .’o. 3548, “ninions of the 7ttornev General for 1962- Oninion
lo. 65-145, nninions of the “ttorney SGeneral for 1965.

The aguestion remains tvhether the Toard mermber “as lost the
720 hours of sick leave which had accruwed to his credit when he
resiqgne” as a referee in order to accert amrointment as a rember
of the Toard.
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“g noted nreviouslv, ™., 143,29 nrovides in nart

* % #Tha previously accurulated sicl

leave of an ermlovee ho 'ias leen geperated
frort the pubilc service ~av hea nlace” to his
crefit unon his re-ernlovment in the nuhlic
gservice, nrovided that such re-ernlovrent tales
nlace vithin ten vears of the Cate on which the
emnlovee vag last terminated fror muhlic anr-
vice, ¥ % » ("rrhasis added.)

And ™,r, 143,291, also set forth ahove, nravi‘ee in nart:

N state ernlovee * * *mav elect, at the
tire of retirerent From active service ™
to he nald in cash for one-fourth anf the value
of his accrued but uvnused siclk leave cre’it,
“uch navment shal) he hasec on the ernlovee's
rate of nay at the time of retlreront., ¥ ¥ %
(Trmrhasis addec.)

The languace of these two “r~ctions snmems clearlv to indicate
an intent on the mnart of the General Mssemblv to restrict the nay-
ment of accrued sick leave to retiring public emnlovyees., * nublic
officer, of course, does not accrue sick leave since he has no nee”
for it. Ve is naid his salary reaardless of ahsence from his office.
State, ex rel. "lincer v. "hite, sunra* “tate, ev rel., "jlco» v.
Tolran, supra., nut under .65, 143,737 a nnhlic ern]ovee, vvho leaves

the puhlic service, loses a11 accrued and unnair sicl nay unless he
returns to the nubhlic service within ten vears. 7»n@ under ™.C,
143,291 he must he a public ermnloyee at tire of retirement in oreer
to receive a cash navrent of unuse” sick leave, since the nayment
“shall be based” on his salary as an employee at the tire he re-
tires. 1In the case you nresent, the officer did not return to
nublic emnloyment within ten vears as required hv n,00, )A3,200, aAnA
he is retiring fror nublic office, not fror nublic emnlovment as
required by R.C, 143,291,

It mav be urged that this officer never was separate.” fror
the public service”, in the lancuage of »,n. 143.27, when his status
changed from emnlovee to officer, and that he is still entitled to
his accrue? and unused gick leave. 7T o not think that this is a
reasonable interpretation of the lecislation. '"hen ".C., 143,2°¢
and 143,291 are read as a vhole, the phrase "'nublic service scers
to refer only to those who have the status of ruhlic ernlnvees.
"hen the member of the Noard hecame an officer, he left the nruklic
service"’, as that term is used in these two “cctions. !'r Aid not
return to it within ten vears, and he is retiring as an officer, not
as an ernloyee,

In view of the answer to vour first and secon?® ~uestions, there
is no need to renlv to the third.

In specific answer to the questions mnosed it is rmv orinion, an”
vou are so advised, that:

1. ™ rerher of the Poard of Review of the "ureau of T™mnlov-
ment Sfervices is a nublic officer and not an emnlovee of the state
within the meanina of ".r., 143,291.

2. Uhen a public emnlovee, who has accrued urnser sich
leave, accepts annointrent to a rublic office frorm thich he
ultimately retires, he is not entitled to navrent for anv of
the unused sick leave accrued as a nublic emplovee.
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