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1 i\'COlVIl'ATJBLE OFFICES-MEMBEH. VILLAGE BOARD OF 
EDUCATIO~-MEMBER BOARD OF TRUSTEES OF 
PUBLIC AFFAIRS FOR VILLAGE. 

SVLLABUS: 
The office of member of t!te village b.oard of education is ·illcom­

patible with that of member of the board of trustees of public affairs 
for t!tc village, a11d one person cannot hold these offices at the same time. 

CoLUillBUS, 01110, July 5, 1938. 

l-IoN. GEORGE E. GumARDT, Prosecuting .Attorney, Circleville, O!tio. 
DEAR SIR: This will acknowledge the receipt of your recent com­

munication requesting an opinion from this office. Your letter reads as 
follows: 

. 
"Can a member of the Board of Trustees of Public Af-

fairs, which is an elective office, be also a member of the 
Board of Education of a village school district? 

This question has arisen in this way that a member of 
the Board of Trustees of Public Affairs Village of Ashville 
has been elected in the Village of Asln·ille and he has also 
been elected to the office of the Board of Education of the 
Ashville Village School District." 

Section 4357 of the General Code provides for the establishment 
of a Board of Trustees of Public Affairs. Section 4709, General 
Code, provides for the election and membership of a Village Board 
of Education. The sections dealing with the offices in question do 
not contain express prohibitions as to the holding of other offices by 
a member of the board of education or by a member of the board of 
trustees of public affairs. This being tnte there is nothing to pre­
vent one person from sen·ing in both capacities unless the offices in 
question are incompatible at common ·law. 

The ruling of the Gebert Case (12 C. C. (1\. S.) 274) has long 
been accepted as authority for Ohio law upon the subject of incom­
patibility of offices. This case held briefly that ofiices are consid­
ered incompatible at common law when one is subordinate to or in 
any way a check upon the other, or where it is physically impossible 
for one person to discharge the duties of both. 
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A further interpretatio'n and explanation of this rule may he 
inund in McQuillin on Municipal Corporations, Vol. IT, Section 4(/). 

"Incompatibility is not simply a physical impossibilit:• 
to discharge the duties of both offices, as where one is sub­
ordinate to the other, or where a contrariety and antagonism 
would result in the attempt by one person to discharge faith­
fully and impartially the duties of both. Two offices arc 
said to be incompatible when the holder cannot in e\·ery in­
stance discharge the duties of each. Incompatibility arises. 
thcreiore, from the nature of the duties of the offices, when 
there is an inconsistency in the functions of the two, where 
the iunctions of the two are inherently inconsistent or re­
pugnant, as where antagonism ·would result in the attempt 
hy unc person to discharge the duties of both offices, or 
where the nature and duties of the two offices are such as 
to render it improper from considerations of public policy 
for one person to retain both. The true test is whether the 
two ofiices are incompatible in their natures, in the rights, 
duties or oblig-ations connected with or ilowing from them." 

The conditions abo\·e set forth ha\'C been consistently followed Ill 

Ohio. 
Duties and pow.ers ni members of the board of education arc 

set forth in Sections 4745 to 4762-1, General Code, inclusi,·e. Hoards 
.,f education arc expressly giYcn, among other powers, the power to 
.;uc, to contract and to hold property for the use and benefit of their 
districts. (See Sec. 4749, G. C.) Village boards of trustees oi pub­
lic aifairs are likewise gi,·en definite powers by Section 431ll, (;en­
era I Code. These powers arc set forth as follows: 

"The hoard of trustees of public affairs, shall manage, 
conduct and control the water works, electric light plants, 
artificial or natural g·as plants, or other· similar public utili­
tics, furnish supplies of \Yater, electricity m· g-as, collect all 
\Yater, electrical and gas rents, and appoint necessary ofii­
l'ers, employees and agents ... For the purpose of pay­
ing· the expenses of conducting and managing such water 
works, plants and utilities ... such trustees may assess a 
water, light, power, gas or utility rent, of sufiicient amount 
in such manner as they deem most equitable, upon all tene­
ments and premises supplied with water, light, power ()!.gas 
... The hoard of trustees of public aiiairs shall ha\'e the 
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same powers and perform the same· duties as are possessed 
hy, and are incumbeut upon, the director of public sen·ice 
as provided in Sections 3955, 3959, J9h0, 3961, 3964, 3965, 
3974, 3981, 4328,· 4329, 4330, 4331, 4332, 4333 and 4334 of the 
General Code, and all powers and duties relating to water 
,,·orks in any of these sections shall extend to and include 
electric light, power and gas plants and such other similar 
public utilities, and such boards shall ha,·e such other duties 
as may he prescribed hv law or ordinance not inconsistent 
herewith." 

Under the sections referred to aiH>\·e added pmver is given tn 
members of boards of public affairs. l'articularly important to the 
question under consideration is the autll<lrity included under Sections 
3955 and 3961, General Code. Section 3955, General Code, confers 
upon the board of public affairs general po"·er to take land for con­
struction and extension for water works, a resern>ir and pipes, and 
also to arrange for water rights and easements connected with the 
use of w;tteL Section 39(>1, General Code, further permits the hoard 
of public affairs to make contracts for the building of machinery for 
water works, and all other purposes necessary for the full and efficient 
management and Cllnstruction of "·ater works. 

Inasmuch as hoards of education are quite frequently left prop­
erty and have at times the managcl1lent and .control of properties, 
it is concei,·;thle that there may be Instances where contracts with 
regard to property, water rights or easements may be before the board 
of education and the hoard of public affairs. In such a case one person 
rould not "·ithout some ronHict scn·e as a member of the hoard of 
education and the hoanl of public afrairs. 

l\foreover. since the recent holding in noard of Education of Willard 
School District v!". The Village of Willard ( 130 0. S., 311) boards of 
education ha,·e been required to pay for water consumed by them. 
(0. A. G., 1936, ?\o. 5147; 0. A. G., 1936, ~o. 5655) Jam advised that 
when a ,·illage owns and operates its own ·water works, there is no 
general pre,·ailing rate for water used, and it is the custom for the 
,·illage board of trustees of public alfairs to adopt a schedule which 
sets certain rates which may differ for Yarious groups of water users, 
such as home, iactory and public institutions. 

ln Yie''" of this iact I do not belie,·e that in reaching agreements 
as to water rates ior the schools a person vvho served as member of 
the board of education could freely represent the interests of the 
board of education if he were also charged with the interests of the 
board of public affairs. Should these situations arise, there would be 
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a very dif·initc check or subordination of interest 111 regard to the 
offices in question. 

It is therefore my opinion that the office of member uf the Yillage 
board of education is incompatible with that of member of the board 
of trustees of public affairs for the Yillage and that one person cannot 
hold these offices at the same time. 

2u62A. 

Respectfully, 
HERI3EHT S. DL'FFY, 

Attomcy General. 

A P P R 0 VAL-BONDS, CITY OF CLEVELA)JD, CUYAHOGA 
COUNTY, OHIO, $15,000.00, I'ART OF TSSCE DATED 
AUGUST 1, 1930. 

CoLUMBUS, OHio, June 30, 1938. 

Nctircmcnl Board, State Public School Emplo:y<cs Retirement System, 
Columbus, Ohio. 

GI·:N'l'LE~IEN: 

RE: Bonds of City of Cle\·eland, Cuyahoga County, 
Ohio, $15,000.00. 

The above purchase of bonds appears tu be part of an tssue of 
bonds of the aboYC city dated August 1, 1930. The transcript relati\·e 
to this issue was appro\·ed by this office in an opinion rendered to the 
Teachers Retirement System under date of September 19, 1934, being 
Opinion No. 3228. 

It is accordingly my opinion that these bonds constitute Yalid 
and legal obligations of said city. 

H.espectfully, 
HERBERT S. DuFFY, 

Attorney General. 


