
       

 

 

 

 

   

 
 

Note from the Attorney General’s Office: 

1973 Op. Att’y Gen. No. 73-090 was reversed by  
1977 Op. Att’y Gen. No. 77-098. 
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OPINION NO. 73-090 

Syllabus: 
l, 1·oard of to1·rnshi!"' trustees ,..,av not e:-<:nen<' 'l'.l"lic funclc: 

to en0age the snrvices of an inaenenaent insurance cons11ltant, 

To: Jerry A. Petersen, Geauga County Pros. Atty., Chardon, Ohio 
By: William J. Brown, Attorney General, September_ 7, 1973 

I 1-\;we he;:ore ;•e vour renuest for rv o..,inion, t'-:e a•1es­
ti0n in , .•hich r-.-'l'/ ~0 !:ltJM:-ari zec' as fol loi-,s · 

·•;,,v a hoarcl of to1'T1shin trustees exnen•" 
...u~lic f.unrs to Pn~aae t~e services of an in­
~enenfent ins~rance consultant? 

It is ,,ell settle~ in Ohio that hoaras of to•mshiT' trustees 
?.nc1 !"loarr'ls of count~, cor,rissioners nossess onlv such noners as r•ay 
he ev-,ress ly con "errec1 upon ther '.hy statute, or as !"'ay be requirer1, 
hv necessarv ir nlication, to "erfol""'I the r'luties c:o i"'..,ose~. '"onnle 
"· ~ro1-'TI ,...0•rn01'1iri, 13 '""·io ,...t, 311 (11362) · c:tate e·· rel. T.oc!'ler ,,. 
··ennbcr, 1)5 r,\uo ,...t, n7 (1C!l6). ,...f:!e also "tc"te, e~, r.P.l. rtarke v, 
"no)~, 1113 ",io ,...t, ~"'5 (l()?l), ~ince the stat11tes un'Aer •·•hic11 ,. 
1-ioarr'I o: to•rnshio trmitPes acts are in neroCTation r,f thP. col"""'(ln la•·•, 
t~ev ,...ust 1~e strictly construer. -Jo~nson v, t:;,:-11ny.en~•ever, P l"l'h.io 
,,_,..,_ 27.-1 (1"01) · '"'"'i!"!ion ·•n, 407, r>--,1n1ons of tfiP ~+:tornev Gflneral 
for J. or, '3, Tt wc:,•:l,'I, t'ier.efore, he anrronri;,te first. t.n e··arine the 
'.lt?tutes to 0ete,...,ine •··hethcr t!'tev C"ontain a sneci f'ic or.ant of au­
t',ori tv tr, a hoi'lrn o~ to•mshi..., trus'·"e!'l, neI'!"ittir,c, suc'1 boi\rd to 
,,ire an i!'lren..,,nr"ent in~•1rance consultant. 

~.~. n,r,, ~~s.~~ ?nr sns.&n authorize~ ~oar~ of tot~shin 
t r"'1teP.s to nroc•1re ,~i ff~r.ent tv"e!'! of insurance, •·o•·•ever, none 
0~ t½rRe statutes snecificallv ..,rovifes for the ~irin(1 of a con-
sultant to assii;t the >oarc'l. in t'1is ..,rocurerent. · 

.., .''. 511. 10 is the onl~• statute t·•!lich srants th.e T'<""er to e...nloy 
r,prsonnel to n. bonrr" of to•·rns'1i.., trustees, anc1 it nro,ric'es, in nart, 
f\S follons 

..,he ho-'!ri'I of to•.,..~~i., trustees ,.,av annoint 
~uc~ s~~erintennents, architects, cler~s, l?~orers, 
;,nr' ot"1er e..,nlovees as c"re necessi"rv anf. fi:> t~eir 
c-o:'nensation. · 

~his ,...ection a.,riePrs to ,,...,,...lv onlv to the cr.,nc;truction pnt'I onera­
tion of "e•~orial '".1ilrin~':l, since its statutor,, conte)•t is e:1 clu<5iwdy 
c-oncerner "ith that s,,.hj~ct (r;ee ",r, 511.'18 - 5U ,17). "'.ninf.orcincr 
thi~ conclm=ion is t~e f~ct t'int the ty~es of ,:>,..,..,lo"l'!es '"'l"!nt:i.one,1 in 
"". r, 511. l" are ;ii ,;snci.,.t"!~ 1-•i th ")1\i lc'inr construct.ion, i.e. , · c;ur,er · 
intl'!nr'ents .. , ;orchi tE!~t'3 , ""~ ·, ;,l-r.-rer" ·• ~ince i.nsurance con­
~ultant :ts not 'J""!~if.iC'c"U.v E!n,irerl'!te.:", :i.t ,..,.,st fall ,-•itliin ·ot'1er 
("''"..,lcv~e-,;.. i!" or,,,..~ t:I'\ ... ,,.,,~ t.:1is c:"!ction a.,nlicr1l-:lP.. Tt s,;,e--s clear, 
'lo••e,,er, t',.;,t al"! ins,irance conoul tant •·roulf. not "-• -1 · riecP.ss~r.,· e!'" 
"'lovr,.., nit!°' rer.,.,r"' to constr.uction t'!nr. O"'cration of a to,;n'!hJ.r,'s 
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T".el'iorial huilding. "''rns, .,,c. 511.11"1 cloes not authorize t}ie er· 
nlovr1ent of an in~ernndent insurance consultant ~v a J-,oarr of 
tov'Jlship tru!3tees. 

".'here c>lso are no statutory 1:1rovisions 1-•hich sriecificallv 
nrovine that a boart'! of townshin trustees 1"1a,, contract for the 
services of an inclenend~nt insurance consultant. The nrincinle 
that a J--oard of tm·'Tlshin trustee!'l nos!3esses onlv such n0'·1ors as 
are exnressly conferred· upon it hv statute an..,lirs as i.•ell to 
$tlch hoara. 's auth•::>ri ty to bina the townshin by i t-.s contracts. 
•·onnle "· nro1•m '"o••mship, sunra. ?his orincinlP. is consistent 
irrETi"s'ever.al decisions on siriilar n8tters concerninc; tJoarc.'ls of 
co11ntv cor-:-.issioners, 1-•ho, like hoaras of to••mshin t:r11stees, rerivE" 
their novers onlv by ~irect le~islative 9rant. rn f"rcmch nrrn of the 
~vllabus of C\ninion ·10. 71-"l92, '1ninions of the r,ttorney r;eneral for 
1971, ~ stat~f that, 

-~ J-,oar~ of countv corr,issioners :r"ay nC't 
nnter into a contract for services in analvzincr, 
aonraisin~, ann riaking recor,renrations as to 
future neens of the county unless there is soecific 
statutorv authority for such a contract. 

f)ne of riv oredecessors :-iaae a si:-,ilar rulir.<:r in "'"'inion ..o. 
28!!7, "ninions of the ~ttorney ~~neral for 1931. · r,, c1nalo~, ! con 
elude that a hoard of tO'.·mship trustees mav not contract fnr tre ser · 
vices of an infenendent insurance consultant, since therP is no St'E"cific 
statutorv authoritv for !Inch a contract. 

':'he ne,-:t consideration rust he whether the PO"•er to hire an 
inc'l.epenr.ent insurance consultant is one "'hich is necessarily i'"'Plie,• 
r-y the boarc.'l's snecific powers and c'luties. ,.,hus the iso;ue is 
,.,hether the po•·•er to !'lire an inr!er,enc1ent insurance consultant 
is one necessarilv i~1plier fro!". the r,c,•er to procure insurance. 
,,.,he ansi••er must be in the neqative. F'irst, a hoard of tO"mship 
trustees coul0 orocure insurance without anv heln or a<1vice frori 
a:wone. !>erhans it coulc'l not ~o so as efficiPntlv or as econonic;Jllv 
c1.s a trainee'! insurance snecialist, hut such a Snf'cialist •1oulr. not 
be necessarv' t:o enahle the hoart:1 to ".lrocure ir.s••rance. " "econrl, 
consil'."eration is that la'Cae insurance coMranies •·1il 1 nrovirlP. ~ cor,-
sul tation c;ervice free of·c~arne to nrosnective clients, ac; vour letter 
notes. ·nv canner of an insurance cor,,~ny's inflating the t01·~s~in's 
insurance neers can he effectively elirinated hy irwitinn sEw<'!ral 
ii:at:rance coMr,anies to nroviae this service, thus assl1rina t-.he fairest 
ar.~ ~ost econo-ical a~vice through cor.r,etition. 

'!'::e court in ,.tate, e:- rel. rJocher v. ""enniT"C'!, sunra, "'hich i!'< 
ecruallv anplicablP." ~o hoart'ls of tO'l'11Ship trusteesani:'! hoards of countv 
com~1isc;ioners, st~ted at :')age g9 c1s follows· 

The authority to act in financial tranc;­
actions Mt!St be clear and f'istinctlv ~ranterl, 
en<", if st1ch authority is of doubtful i~nort., 
the douht is resol•ter~ anair.st its exercis<' i'."'! 
nll cases where ~- financial nblirTation is ,;ourT!1t 
to be ihnoser on the countv. 
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T!1is rationale was reinforcer by tht?. court in r;r,,-r,an .,. "euc1~, 41 
C'l~io :'\nr,. &53 (1931), 1·1hic~ heli.l tha.t althou~h cour.tv 0ff1c1.als lac1,<'!,, 
the technical knm-1leclqe necessarv to run t:~P.ir offices efficientl•r, 
t!,ey could nnt Slc'cure exnert advice frori a r.rivate so11rce an-·• n?v 
for t:hf' sa•ie ..,ith ,:,uJ·lic func1s, when ~uch el".nenr,iture nas neit~er 

~'T'llici tlv nor ir,nlici tly authorizerl hv statute. !n that ca,se t!i.c 
court clirl not ncrnit the hoara of countv co~•:-;isc;ione>r':' to contr;,ct 
"'or e~'.T.lert c;crvices to reCO!T'enrl net.', r-ore econ0••icP..l, an'1 r>ore 
e:ficient .-:ethorls of confuctincr an~'i coorr1inatinr- v;,rious ?.C"'enciE'.r. 
of countv aovernri.ent, even t"1ot1cr't-\ snch services t•nuJ.r save the co•m+:v 
a consir'lerahle a..,ount o4' ronev. "'''.e r.r-rr-an case' s,•n:::-?, ,,.l'.S heen 
follm·1e,~ con~istentlv in !"anv f'ninions o~ the "ttornev r.~neral, 
c.i;r. l"lninion ..n. 306~, "'~inions of the :-ittornev Gpnerc:1.l for J_cic:;i, 
nrohibitina the hoar~ of countv co111rissioners fro.., contr?ctinn f.or 
a survev of t'.i.c co1mtv t••<?l fare rlenartrent "''1er0 nn statuto!".T authori '::v 
c:dster for such a survev; nninion ..c. 2188, l"'\....,i:-iions of th,;, ~, ... torn~"' 
~,meral for 19Fl: l"lr.inion ··n. 7f)-.'l03, ,...,.,inic,ns oi= the ~ttorney r,enerc>.l 
for 1"70· anr n..,inion ··o. 71-092, sunra. 

nasec'I on the ansence of emress or i,.,~lied str1t11torv at1thority 
for a boarc1 of townshin trustees to enqaryA the s<'rvices of an i!lre·· 
nenc'lent insurance consultant, I r.iust conclu<3e t!iat a ">oarr' of t01·'Tl­
shin trustees rnav not retain an inc'lenendent in!:lurancc consultant Hith 
nublic fundc;, ~esnite the fact th?.t the nurnoSP. in hirincr an inr1e·· 
nendent insurance consultant !'"av he a aood one, it is a leral n 11r 
nose, not a lauc'lahle PUtilOfie, that justifies an evnen~1 i t,1re oi: t!°,P. 
taxnayers' "'Oney,'' Oninion ·•o. 2BR7, ~!.'~!:, l\t ~'\oe 132, 

In speci fie ans•·•er to your ouestion, it is -v o"'iriio!1 c1n0 
you are so adviser, that a roard of tet·mshin tr11.s~P.es r,.:\y not e:: · 
oenc1. pul:>lic funa.s to en~rnn,e the ser,.rices of an ir,rlpnerv1e!".t inc;nrancP 
consultant. 
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