Note from the Attorney General’s Office:

1973 Op. Att’y Gen. No. 73-090 was reversed by
1977 Op. Att’y Gen. No. 77-098.
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OPINION NO. 73-090

Syllabus:

n ‘“oard of tovmshin trustees mav not evoend nuhlic funds
to encage the snrvices of an indenendent insurance consnltant,

To: Jerry A. Petersen, Geauga County Pros. Atty., Chardon, Ohio
By: William J. Brown, Attorney General, September 7, 1973

I have he’ore re vour renmuest for rv oninion, the onues-
tinn in vthich mav he currarized as follows

“'av a hoard of tovnshin trustees exmen”?
~nutlic func's to encage the services of an in-
Jenendent insurance consultant?

It is well settled in Ohio that hoards of tormshir trustees
and boards of county cormrissioners noscsess onlv such norers as rav
he ev~ressly conferred uron therm by statute, or as may be reauired,
bv necessarv irnlication, to merform the Auties <0 i~nosed. “opnle
v, "rovn "ovmshin, 12 ~-jo ~t, 311 (1862): State e rel. locher v.
“enning, N5 Mhilo "t. "7 (1916). “ee also “tate, ev rel. "larle v,
Ao, Tn3 ~wie ~t. 4¢5 (1221), <ince the statntes unfer “hich a
WOaTA of tormship triuetees acts are in Aerocation af the cormon lavw,
thev rust he strictly construe®, Johnson v. Grunkenrever, R nNhio
.T. 274 (1701) - ~winion ', 407, A~inions of the “ftornev General
for 1063, Tt wonld, therefore, he anrrorriate first.to evarine the
Jtatutes to deter~ine vhether thev contain a snecific arant of au-
thoritv to a hoard of tormshin trus“res, nerrittinc such board to
hire an indenendent insurance consultant.

TLTL MY, 705,27 and 505,60 authorize A hoard of tovnshin
tristees to rroctre ifferent tv-es of insurance. "ovever, none
of these statutes specificallv -~rovifes for the hirine of a con-
sultant to assist the hoard in this »recurerent.

"o, 511,10 is the only statute vhich crants the nover to ernloy
nersonnel to a boar? of tormshin trustees, and it nrovices, in nart,
as follovs

The rnarAd of tormshin trustees mav annoint
suc™ surerintendents, architects, clerks, lahorers,
~nc¢ other emoloyvees as are necessarv and fir their
cornensation.

~his Tection annears to arnlv onlv to the construction and orera-
tion of werorial “uildincs, since its statutorv contert is evclusively
concerned rith that snhject (see .7, 511,18 - 51),17). reinforcinc
this conclusion is the fact that the tyres of ermlovees rantiones in
", 511,10 are assnciata® with Ymilcine construction, i.e., suner-
intencents’ , Architerts . and ‘Yarerere . “ince insurance con-
sultant is not srancificallv enurerated, it rust £3ll vithin ‘other
emlovees’ in order tn ~a¥a this Section amnlicarle, Tt see-s clear,
hovever, t-wat an insvnrance consultant would not e a ‘necessarv’ er
~lovrns vith rerard to construction and oreration of a tounshin's
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mermorial building. ™hus, 7.C. 511.10 does not avthorize the er-
nloyrent of an indepcndent insurance consultant hv a bhoard of
tovnship trustees.

mhere ~lso are no statutorv vrovisions which snecificallv
nrovide that a board of township trustees mav contract for the
services of an independent insurance consultant. The nrincinle
that a hoard of tovmship trustees nossesses only such novers as
are exnressly conferred upon it hv statute ammlirs as well to
snch hoard's authority to bind the townshin by its contracts.
tonnle v. "rown Tovmshin, sunra. This princinle is consistent
Ith several decisions on similar matters concerninc hoards of
commtyv corrissioners, vho, like hoards of towvmshin trnstees, Aderive
their novers onlv by Airect legislative grant. Tn Franch Mne of the
fvllabus of Oninion "o. 71-N92, Oninions of the 2ttorney feneral for
1971, T statecd that-

A bhoar? of county corrissioners rav not
enter into a contract for services in analvzino,
aonraisino, and making recorrendations as to
future needs of the county unless there is svecific
statutorv authority for such a contract.

Nne of rv nredecessors Made a sirilar rulire in Minion “o.
2887, “ninions of the “ttorney feneral for 1931. ~v analoov, T con
clude that a hoard of tormship trustees mav not contract for the ser-
vices of an incdemendent insurance consultant, since there is no srecific
statutory authority for such a contract.

The next consideration rust be whether the pover to hire an
indepencdent insurance consultant is one vhich is necessarily irrlijiec
hy the board's snecific powers and Aduties. Thus the issue is
vhether the nover to hire an independent insurance consultant
is one necessarilv irwlied from the noser to procure insurance,

"he answer must be in the negative. First, a hoard of township
trustees could nrocure insurance without any helr or advice fror
anvone. Perhars it could not do so as efficiently or as economicallv
as a trained insurance snecialist, hut such a srecialist woulcd not

be ‘necessarv' to enahle the hoard to nmrocure irsnrance. ™ <econ”,
consideration is that large insurance comranies will nrovide a con-
svltation service free of charce to nrosnective clients, as vour letter
notes. “nv danmer of an insurance company's inflating the tormshin’'s
insurance needs can he effectively elirinated by invitina several
insurance comranies to nrovide this service, thus asswvrinag the fairest
an® ~ost econo~ical advice throuch cormetition.

The court in “tate, ey rel. Locher v. “ennira, surra, vhich is
ecually arplicahle ¢ hoards of tovnship trustees an? hoards of countv
commissioners, stated at nage 99 as follows:

The authority to act in financial trans-
actions must he clear and Afistinctly crante?,
ane, if such authority is of deoubtful i~vort,
the douht is resolves acainst its exercise in
all cases where a financial obliaation is zouaht
to be irmoser® on the countv.
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This rationale was reinforced hy the court in Gorran v, "euck, 41

Ohio ™Amp. 453 (19231), which held that althourh countv cofficials lacre”
the technical knowledge necessarv to run their offices efficiently,
thev could nnt secure exnert advice from a rrivate source an’ nav

for the same with nul-lic funds, when such evnenditure tras neither
avnlicitlv nor implicitly authorized hy statute. 7Tn that case the
court did not ncrnit the hoard of countv cormissioners to contract

for e'mert services to recorrend newr, rore econcrical, an? rore
efficient methods of conducting and coorrfinatinc various acrencies

of countv agovernrent, even thouah such services vovld save the countv
a considerable a-ount of ronevy. ™ Cnrran case., si'nra, has reen
follower consistentlv in ranv Mrinions of the “ttornev Ceneral,

¢.0. "ninion "o. 3083, "~inions of thc Mttornev General for 19813,
nrohibitina the hoar?® of county comrissioners fro~ contractina for

a survev of the countv welfare derartrent vhers nn statuvtorv authoritv
eristed for such a survev; Nninion "¢. 2188, "mirions of the ™ttornev
feneral for 12F1l: "rinion ‘o. 77-0103, "rinions of the “ttorneyv General
for 1770 ané Mninion ‘0. 71-0922, sunra.

rased on the absence of exmress or imolied statutorv authority
for a board of townshin trustees to engage the services of an inde-
nendent insurance consultant, I must conclude that a hoar” of tovn-
shin trustees may not retain an indemendent insurance consultant vith
public funds. Despite the fact that the nurrose in hirine an inde-
nendent insurance consultant mav he a aood one, it is a leral mur
nose, not a lauﬁable purnpose, that justifies an evnensliture of the
taxpayers' money." Oninion “'o. 2887, supra, at nace 132,

In specific anser to vour cuestion, it is ~v oririon and
you are so advised, that a hoard of townshin trustees =av not e: -
vend public funds te engaqge the services of an indemencdent insnrance
consultant.
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