
388 OPINIONS OF THE :\TTORNEY GENERAL 

Nota-ries Public,· Qualification of Females For-/11/vmcy 
Gene·ral Not Adviser of Co ttnty A-udito·rs. 

1\0T ARIES PUDLIC; Q UALiFICATION OF F.E­
l'dALES FOR 

;..,,_ . 
• ·!.'V''··: • •. 

The State of Ohio, 
Office of the Attorney Gene~ 

Columbus, January r~ 

ToR. T . Hurlbult, Esq., Private Secretary of Governor: 
SJR :-As requested by you, I have conside'red the ques­

tion of the qualification of Mrs. Helen C Alton for the office 
of notary public. 

The State provides that the governor may appoint and 
coinri1ission notaries public as . many citizens of the State, 
"having the qualification of electors,"-as may be deemed nec­
essa ry. 

. .M rs. Alton, not being an e lector , by n:ason of h(:r sex, 
is therefore not qt~;tlilk'd to be couuni.ssioncd :ts uotary 

public. Re~pcctfully. 

JSA I A[-L PU .. L:\RS. 
Attorney General. 

ATTORNEY GENERAL NOT ADVISER OF COUNTY 
AUDITORS. 

The State of Ohio, 
Office of the Attorney General, 

, Columbus, January 25, 1878. 

Clws. A. Ba.rnett, Esq., Auditor Miami Cou.nty, Troy, Ohio: 
SrR :-Your letter of the 2lst instant to this offi·ce mak­

ing certain legal inquiries, came duly to hand. 
In answer I have to say, that the Attorney Genera l 

is not authorized to advise the county auditors as to their 
duties. My predecessors have refused so to do. 



St·c . .34. flo!. 74, 0. 1.. V, 235, A'ol UltCO/Isliln /iona/.. 

The prosecuting attorney and state auditor are made 
the legal advisers of county auditors as to their duties. 

The attorney general is made the legal adviser of Stale· 
officers and boards, and prosecuting attorneys. 

Respectfully, 
ISAIAH PILLARS, 

Attorney · General. 

SEC. 34, VOL. 74, 0. L. P., 235, NOT U)TCONSTITU­
T IONAL. 

T he State of Ohio, 
Office of the Attorney General, 

Columbus, January 22, 1878. 

Wicldiffe Belville_. Esq._. City Solifitor, Dayton: 
DEAR SIR :-Yours of yesterday came duly to hand, and 

have g iven attention to the question suggested by you. 
I do not believe the courts would hold any part of Sec. 

34, 74, 0. L., 235, to be nnco11stitutiollal. 
The wisdom of the legislature is quite a different mat-

ter. Respectfully yours, 
ISAI.'\H PILLARS; 

Attorney General. 
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Allornc)• Gcuerol Not !he Lc,!;,·al .'ld~·ist'l' vf Cuuufy Rr­
cordcr,,·. 

ATTO,RNEY GI:.:NEI(!\ L f\i(lT THE: I' J·:C;t\L 1\I)V I S I~ R 
OF COli i\TY HI:-:CU I~LW I~S. 

The :Sla 11: ' • f U il i,_,, 

Ol'l·i~:~· •.•I /\ll •.•l'llt'Y l.;cnn:d. 
(o)i!llllillls. Ja lll l:ll'.\' ::!,i. 18;S. 

isaac Head_. Esq., Rccorclcr. Lucas Ct~uuty. ·r,,f,·du. Ohio : 
DE.-\ll Sm :-Your F:t,•or of ''Jlh ill!->l:lllt <.::1111<; dnly It'> 

hand. Your inquiry is a very impnrtalll HIIC, hut I 11111:\t 

say to you that I an; not authorized. untkr the litws t'>[ Ohio. 
to give you an opinion. The officers I ;un ma~lc lht: lega l 
adviser of, do not include col!nty recordl'rS. The prosecut­
ing attorney is made the legal adviser of county officers. 
Hence. my opimo11 would be without any official sanction. 

R~.:~pcctiully ~·nurs. 
IS .:\ 1:\ H I·' I U .A I~S . 

.'\ll'o ll'llt'_l' Gt'llt'l':t l . 

DIRECTOI~S OF .1:: 1.1!\D :\~\'!..UM. 

The State of O hio, 
Office of Attorney Genera l, 

Col umbus, January :23, r878. 
'R. F Hu-rlbutt, Esq._. P.riPate Secretory, Co-.,cmor: 

Sm :-The g-oYernor can atiord 110 ,·clicf in the matter. 
The board of Ji rectors of the blind asy ltun is proper au­
thori ty to affor·d n:lief, if any wrong· tws been done. 

Rcspcdfnll_, .. 
TSATAH P fT.f..ARS. 

;\tlnnw:' G~'neral. 



Auliita1· of County; Fees of Provided for by Act of '"1pril 
24, 1877. 

AUDITOR OF COUNTY; FEES OF PROVIDED .FOH .. 
BY ACT OF APRIL 24, 1877. · 

The State of Ohio, 
Office of Attorney General, 

Columbus, Ja~mary 24, 1878. 

Hon. Jam-es W-illiams, Aud-itor of State: 
DEAR S1R :-As requested by .you, the inquiry contained 

in the letter of l\!Jr. Roney, auditor of Brown County, of the 
2d instant, has been carefully examined by me. 

The inquiry is, Are county auditors entitled to com­
pensation for maki11g out lists for the supervisors of roads, 
of the taxes and taxpayers, containi·ng a staten1ent of road 
tax av thorized to be worked out? 

The act of April 24, 1877 (74, 0. L., 124) to prescribe 
the fees of covnty auditors. was intended by the legislature 
to provide for the whole co111pensation fo r all official duties 
performed by the coti.nty auditors. That act repeals, either 
in words or by implication, every statute there in force. pro­
viding for fees to auditors. A part of the language of s~c­
tion I 1 is, "Provided, that the fees and compensation pro-

. viclecl for by the fo1·egoing act, shall be in fult for all scr·viccs 
fmc•fully 1·equirctl to be .done by the amlit.ors of .~uch COlin­

tics.·: and he i:; ftnth~::r prohibited ft·om n.:c~:: iving any com­
pen:-;ation as derk oE the board of the county commissioners, 
etc. 

Now, I can find nothing in the act of April 24, 1877, 
which provides for fees by name, for the particular kind of 
work inquired about; and hence, that iVIr. Roney cannot 
make a separate charge for the services referred to ·in h is 
letter. Respectfully yours,. 

ISAIAH PILLARS, 
Attorney General. 
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Appropria.fiv11s; Construction of Sec. 22, Art. 2, Constitntion. 

APPROPRIATIONS; CONSTRUCTION OF SEC. 22, 

ART. 2, CONSTITUTION. 

The S tate of O h io, 
Attorney Gene ral's Office, 

Columbus, January 25, 1878. 

Hou. James TIViilimns, Auditor of State: 
Your commu nication of yester day, 111 substance, ask­

ing my opin ion whether appropr iation of March 30, 1875 
(La·ws of t875, page 122), of $3,500 for "aclclitional battery 
of boilers'' for the Idiotic Asylum was still operative and 
could lawfully be used fo.r saicl purpose, is at ha·nd. 

I have no hesitation in saying· that said appropriation ~~ 
is still in force, ancl · can be lawfully used ior the· p m poscs . 
of the appropriation . if 

1 n 1ny judgmt.:n t . tht.: constitutional provision found in !/ 
s~ctic:~n ("wcnty-lw<"l. ani_d<: two, -~c:•nst:itution. docs not ap~)~~ 
lo th1s kllld (>f :tppropnatJnn. I he l;1ng·uage t)f the sectJy11l 

is. "anti no appropri;ttion ~hall be mack for a longer pct;fud 
than ~wo yea rs.'' 'l'his. i~ 1 my opinion, means thaty: nrfap­
propnatiOn fo ·r u. conluw111g c.rpcnsc ~hal l be madcffor a 
longer period than two years. 

Tllis,_uncloubtedly, would a lso proh ibit an app~opriation 
that was not, by the terms of the appropriation, ,to be used 
1mf-il after tzr-•o :vea,rs. Vide The Sta.tc vs. Med/f;e-rg, 7, 0 . 
St., 3:29. 

1 think you can lawfully restore the appropriation to 
the book~ and pa_v thl' claim for the ;;battery o f boilers for 
Asylum for lmbcci lcs .. , Hcspcctfully, 

JSA!Al.-I PlLLARS, 
i\ tto.mey General. 

P. S.-1 presume the foregoing opiuion is contrary to 
the practice that has heretofore obtainec\ in your office, and 
have; therefore, given it the more careful considerat ion. 

P I LLARS. 
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Reqttisition,· Warrant Not to Issue Upon ~Vhen Based on an 
/nformation. 

REQUISITION; WARRANT NOT TO ISSUE UPON 
WHEN BASED ON AN INFORMATION. 

State of Ohio, 
A ttorney General's Office, 
Columbus, Janua~y 25, 1878. 

To 1-J.is Excellencj', R. lVJ. Bishop, GorH:rno1·: 
I have· given most careful attention to the sufficiency 

of the requisition (and accompanying papers) of the Gover- . 
nor of Kansas upon yourself for a warrant for the arrest 
of one George J. Hopkins, now a resident of Ohio, to be 
delivered up to an agent of the State of Kansas, to be trans­
ported to said S tate for trial, for the alleged crime of 
seduction. 

T he commonwealth of Ohio is and ·has been ever watch­
ful and jealous of the personal liberty of her citizens. She 
permits no one to be deprived of his liberty without "due 
process of law," 

The right to demand of the governor of a State or 
Territory, that a citizen of his State or Territory be de­
livered up and transferred to another State or Territory for 
trial, is an extraordinary rig ht, and only to. be exercised 
where the federal la ws are comriliecl with t"n the most strict 
manne1. 

The .statute of the United States provides, that the right 
of the executive of a State or Territory to demand of an 
ex.ecutive of another State or Territory for the return of a 
·fugitive from justice, for trial, depends UJ)On the fact, 
,\rhether the alleged fugitive has been £nd·icted {or the of­
fense, or is charged by affidavit before ~ magistrate. 
. . In the case at hand, the party sought to be transkrred 

to another State, is charged neither by indictn1ent nor affi­
davit : b_ut by i-nfonnation, a mode of presenting a party with 
an offense unknown to the laws of the United States. 



3H4 Ol' l N IONS 0!~ l'HE ,\TTORNEY GEN EHI\f, 
------

Chattel .M or/ gage .. Rcro·rd o{-Parso11a gc Ta.t·oble. 

I m ust, therefore, say that the warrant should not issue. 
Respectfully, 

ISAIAH PI LLARS, 
Attorney General. 

CHATTEL MORTGAGE; RECORD OJ7. 

State of Ohio, 
Attorney Genera l's Office, 

Columbus, Februa ry I , 1878. 

vViffiam Strem111el, Esq., Recorder Cnr.c1{ord Cotm(v .• Bac·y­
nts, Ohio: 
DEAR SrR :-Yours of 28th ult. duly recei ved . 'Under · 

the act of 'April .w. r877 (l..awy, of r877, page 149), it cer­
tainly is necessary l\J 1'\'C(JJ'd d tattd m•)rtgages. 

Yours. 
JSArAH PU.T.r\RS,. 

Alloruc_,. General. 

P ARSONAGE TAXABLE. 

Slate of Ohio, 
Attorney General's Office, 

Columbus, February r , rR78. 

G. W11t. Bader, Esq . . Port Ctiuton., Ohio: 
SIR :- Yours of the :26th ult. .. inquiring ivhether prop­

erty. used· as a parsonage is exempt from taxation, was re­
ceived on my return here this morning. 

A parsonage. not being "property used excl usively fo r 
public worship," is not and cannot be exempt from taxation. 



JS:\1:\H l'lLL\HS-1878-188o. 3\:H) 

Approp1·-iation; Co11struc!'ion of Sec. 22, Art. 2, Constitution. 

See Sec. 2, Art. 12, of the constitution and 25 0. St. R., 229. 
Respectfully, 

ISAIAH PILLARS, 
Attorney General. 

APPROPRIATION; CONSTRUCTION OF SEC. 22, 

ART. z, CONSTITUTION. 

State of Ohio, 
Attorney General 's Office, 

Columbus, Febmary I, 1878. 

Hon. James Will-ia·ms. Auditor of Sta-te: 
Sue-Yours of the 29th ult. in relation to the payment 

of Messrs.· Nevins & l\'Ieyers for work done upon Vot 3, 
geological reports, under appropriation of M arch 30th, 1875, 
has been considered. 

I am of opinion tliat it would be lawful to pay the claim 
of Nevins & Meyers of the date of December 31, 1877, and 
which . was approved by the governor, secretary of state 
and attorney general (a copy of which you enclosed me) . 
from the appropriations referred to. 

I base this upon the same reasons contained 111 my 
opinion to you of · the elate of January 25, last. 

Respectfully, 
ISAIAH PILLARS, 

Attornev General. 
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Agriculture College_: Pay·ment to Attonle)l General for f-egal 
Service for. 

AGRICULTURE COLLEGI~; PAYMENT TO ATTOR-·· 
NEY G.ENE.RAL FO.R LEGAL SERVICE FOR 

State of Ohio, 
i\ltorm:y Ccneral's Office, 
Columl.nt:-;_. [;cbruary 2. 1878. 

Hcnr_v S. pnbbill .. Esq., Treasurer 0. H. (;;· M. College, 
Co/nmbus, Ohio: 
S1H :-=-Your inquiry in relation to payment of the fees 

of my imi11ecliate predecessor, Hon. John Little, for sere 
vices rendered under the college of which you are treasurer, 
has been considered. 

I am dear!~' of the opinion that the services rendered 
as shown in i'Vlr. Little's statement of services. and admitted 
to be correct, is not compensated for by his salary as attor­
ney general, as provided by statu te (S. & S., 696). The 
three per cent. there provided for, is upon collections made 
by .the attorney general "for the State." T he collections 
made by Mr. Little in the matter referred to were not made 
for the State, but for the college, and went into the treas­
ury of the college. 

~is services should be paid for by the college, upon 
the basis of what is fair and reasonable for the professional 
services rendered . 

Respectfully, 
ISAIAH PILLARS, 

Attorney General. 



IS,\1,\H I' II . I..M;~-1878- 1$80. 
------------ ----···· 
Pny11tntl f111u J'rcasurj•-:lltomcy G"cucrat Not Legal /ltl-

'i'i.~·cr u{ f.Jrivate Persons. 
·---- ---

PAYMENT INTO TREASURY. 

State of Ohio, 
A:ttorney General's Office, 

Columbus, February 2, r878. 

Hon. lames f,Vilhams, Aud·ilor of S tate: 
SIR :- I desire to pay into the State treasury the sum 

of $467.48, money collected from G. W. Gill, on judgment 
in F ranklin Common Pleas, for convict Jabot·. 

Respectful! y, 
ISAIAH PILLARS, 

Attorney General. 

ATTORNEY GENERAL NOT LEGAL ADVISER OF 
PRIVATE PERSONS. 

. State of Ohio, 
Attorney G~neral's Office, 

Columbus, February 4, r878. 

M. D. Ha.rter, Esq. , Mansneld, Ohio: 
Sm :-Yours of the 2d instant came to hand. I am made 

the legal adviser, under the statute, of certain officers. As 
attorney general I am not authorized to give you a legal 
opinion in relation to the matters inquired about. 

· Respectfully, 
ISAIAH PILLARS; 

Attorney General. 
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Auditor Deeds .Must be /lc!.:no~vl.:d.gcd-C 011111 y Cunk 
1nissioncr.,·,· Fcc:; uf. 

AUDITOR DEEDS MUST BE i\([(NOWLT::DG I:!.D. 

St·atc ot O hio, 
; \ tlt.>I' IIC.V Gcncra r $ Olli~:c, 

Cc.>luntbus. February 4, 1878. 

To Audilur Sc:iulo Couuly. l'urlstlltllllh, Ohiu: 
SIR:-Yours ot the l s l insl:tnl came duly to hand. and 

in reply h;we to say, that a d~·ctl c:'\ccu ted by a co11nly a••­
ditor, like all other deeds made in Ohio, must /;c ac/wo·wl-
ectged. Respectf111ly, 

ISAIAH PILLARS, 
Attorney Genera l. 

COUNTY COM!\IJ :SSI.ON£RS ; F.EES OF. 

St<ttc of Ohio. 

At torm:.v General's Ot'lkt.:. 
Columl.)lls, February 5, 1878. 

Hon. Jolru Bichm., P·robate Jndgc, Georgeto·wn, Ohio: 
:D'e:AR Sm.:- Yom inquiry of the 4th instant came <l11ly 

to hand. 
The act of March 30, r8;s. 72 0. L., r£59-; o .. most 

certa inly requires the certificate of the prosecuting attorney, 
and the approval of the probate judge to the itemized state­
ment of fees o f county commis;;ioners, iu all cormfies wit/rout 
t·egard to popttlatiotL. 

Respectfully yours, 
ISA.IA H PILLARS, 

A ttorney Gener:d. 



l'rnba.t,: J ndgc; Filling Unexpired Term by Election . 

. PHOnATE J UDGE ; FILLING UNEXPIRED TEIZi\:l 
BY ELECTION. 

State of Ohio, 
Attorney General's Office, 

Columbus, February 6, r878. 

Maj. !. H. Da·y, Celina, Ohio: 
DEAR. SIR:-:-Yours of the 4th instant duly received. 
Of course my opinion on the question subinitted, would, 

at this time, be inofficial, but I will give you what it would 
be ~~re tbe question offic·ially answered. 

From your letter I understand the facts to be these: 
In February, r876, a vacancy occurred in the office of pro­
bate judge of Mercer County. The vacaucy was filled by 
appointment as is required by the constitution. At the Oc­
tober election in r876, a probate judge was elected under · 
a proclamation of the sheriff which did not designate whether 
the election was for the unexpired or full term. The cer­
tificate of the clerk was for a lnll term, and the commission 
issued for a full term. The bo11d given was for the unex­
pired term. 

I have carefully examined the constitutional provisions 
as found in Sec. 7 and r 3, Art. 4. and the case of the Sta.fe 
c:r rcl, etc., 7.!S The Co<Jcrnor, 7 0 . St., 372. and The Sta.te 
c:r_.rd. etc .. vs CogSi.ocll. 8 0. St., 620, and The State e:v rel 
Attorney Ceneml<:s. Taylor. 15 0. St., 137, and am clearly 
of the opinion that the election of October, r876, was and 
could only have been for the unexpired term. The com-. 
mission could. not extend the term beyond the unexpired 
term. Respectfully, 

ISAIAH PILLARS, 
Attornev General. 
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/lttotney General; Not Made the Legal /ldviser of Co111ll}' 

Treasurers. 

State of Ohio, 
Attorney General's Office, 
Columbus, February I4, 18;8. 

A. C. Clarfl, E.sq., Toledo, Ohio: 
D J·:AR SrR :-On my retu-rn ,to Columbus this morning, 

I found you rs of the 9th instant. 
Please say to members of the board of directors that 

the contract must be closed at once. If not so closed, I will 
be. compelled to report the fact to the legislature, and have 
the boys removed to the reform farm near Lancaster. I 
feel this to be my official duty. 

Respectfully, 
ISAIAH PILLARS, 

Attorney General. 

ATTORNEY GENERAL; NOT tviADE THE LEGAL 
ADVISER OF COUNTY TREASURERS. 

State of Ohio, 
Attorney General's Office, 
Columbus. February 12, 1878. 

D. C. Clover, Esq._, Lmtcaster, Ohio: 
DJ:O:AR S1R :-On my return to Columbus this morning, 

found yours of the 8th instant, and in answer, have to say, 
that under the laws of Ohio .. the attomey general. is not 
made the legal adviser of county. treasurers. nor private 
parties, and therefore, his opinion would be unauthorized. 

The prosecuting attorney is .made the legal adviser of 
county officers. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Ta ,I'ation,· E:rr.mption of Property Held by Library Assoc·ia­
tion of C/.eveland, Oh·io. 

TAXATION; EXEMPTION OF PROPERTY HELD 
BY LIBRARY ASSOCIATION OF CLEVELAND, 
OHIO. 

State of Ohio, · 
Attorney General's Office, 

Columbus, February 13, 1878. 

Hon. lames Wil.liams, Auditor of Sta-te: 
SHe-Yours of today accompanied by several papers in 

t·eference to the exemption from taxation of the property 
of the Cleveland Li-brary Association, has been submitted 

to me. · You leave it entirelx optional with myself, as to 

whether or not I expn:ss Jny opinion in the premises. 
After vmsidering the whole matteJ', I think it my duty 

to suggest to you. that the bette1· course for the county audi­
tor to pursue in the premises is, to allow the property to re­
main in duplicate as ta-:rable ,· and let the question, as to 

whether the property is cxen1.pt from taxation, be determined 
by 'the courts in a suit to enjoin the collection of the tax 
assessed against it. 

This, in my judgment from my considerations, shou ld 
be the true course in all doubtf-ul cases. Predecessor thought 
it was doubtful whether the property in question was exempt. 
}'rom the facts brough t to my knowledge contained in the 

pap~::rs you referred to me,. there would scarcdy be a ques­
tion in rny mind. but that the property in question is taxable. 

:R<:'spcctfull y, 

ISAIAH PILLARS, 
Attorney General. 
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School Di-rector,· Election of-Mayor,· Dut,:cs of. 

SCHOOL DU~I:::CfOI~ .: 1::LECTlON OJ•. 

Stale of Ohio, 
Attorney Ccncrars Offi~c, 
Colunllms, .February l J, 1878. 

!-/ 011. f. J. Hnrns .. Coll/1/l.issiono· ConlllltJ/1. S.:huols: 
S11( :-Your inqui ry uf totla_v ilcts been <July ~onsi dcred, 

and in answer ha ve tu say, upon tile statcn1c11t o( facts sub­
mitted by you: 

1st. That the appointment of£. B. i\iforton, as director, 
by the clerk in Janua ry 19th was nna11/ho-ri.<::ed. 

zcl . That the election held on Friday, January 25th, 
was · immlid for want of proper notice. 

3d. The appoint111ent of Mr. R. Ayers as director on 
the z6th January by the clerk, was authorized and is valid. 
IV[r. Ayers is the legal d irector. 

]{csped i u 11 y, 
JS,\ l i\ H. PILL.Af\S. 

1\ ttornev General. 

MAYOR; DUTIES OF. 

State of Ohio, 
Attorney General's Office, 
Columbus, February IJ, 1878. 

L. /;//. C1~ane, Esq., Clcr/.: of I,Villlling·f.on. 011-in : 
SIR :- J n answer to yours of the 8th instant. I have to 

say, that by Sec. 86. Laws (> f 18l'i(J. page 164 .. t"hc mayor has no 
vote in council c.t:ccpt: in cases ol u. tic ''oft:. 

It is then his lega l duty t·o v•!tc. 
You r ,;, 

.LS .'\ rxr-.1 PJ LLAI~S .. 
i \ ttorncy Ccncra I. 
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County Commissione·rs; Fees of-Taxation,· Property of 
Soldier .Not Exempt. 

COUNTY COMMISSIONERS·; FEES OF. 

State of Ohio,· 
Attorney General's Office, 
Columbus, February 14, 1878. 

Hon. James Hl·illt"om:S, Auditor of State: 
DEAR SIR :-In answer to the inquiry to you by the 

auditor of Brown County, and referred to me, contained in 
his Jetter of .the 9th instant. I have to say: that on the 4th 
instant. Hon. John P. Beihm, probate judge of Brown 
Countv. addr<;:s~ed to n~e substantially the same inquiry. In 
an~wer to him J said. "The act of l\1[arch 30th. 1875 (72 0. 
L. r69-70). 111ost certain tv requires the certificate ·of the 
prosecuting attorney and the approval of the probate judge 
to the itemized statement of fees of county commissioners 
for services rendered." Such is the law. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

TAXATION; PROP.ERTY OF SOLDfER NOT 
EXEMPT. 

State of Ohio. 
Attorney General's Office, 
Columbtis, February 14, 1878. 

Hon. fo,mes Williams. A·nditor of Sta.te: 
DEAR SlR :-I have examined the question of the ex-

. emption from taxation of the property oi Capt. F. A. Keil­
dall, of the United States army, serving on detached duty 
in Cleveland, as submitted to you by the auditor of Cuya­
hoga County, in his letter oi the I zth instant. 
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Requisitiou; Hi hen f t Wiil Be Allo·a•ed. 

The. statute of Ohio provides, ;'That all propcl'ty, 
whether real or personal, in this S tate," shall be subject to 
taxation. 

There arc then ~-crtain c.rcmptions provided for, in none 
of which am I able. to tiud the property of Captain Kendall 
included. 

His property in litis St·atc i~ tax;1blc uuder t·hc laws of 
O hio. ne!>pectfull_v your~. 

lSA I A 1-[ F'.l LU-\ I~ S. 
f\ ttorney Genet-a L 

REQUISTTION; \VHEN IT 'WILL BE ALLOWED. 

State of Oh io, 
Attorney General's Office, 
Columbus, February zo, r 878. 

E !. D·ncr_. Esq .. Prosecuting Attornc~r. Noi111C.\' County, 
Millersburg, Ohio: 
DEAl~ Sm :-Yours of yesterday duly received. I have 

no hesitation in saying that upon l)roper appl ication the gov­
ernor will issue a requ_isition for a pcrs.on who has been in­
dicted, given bail for his appearance, has fled the State, and 
bond forfeited. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney GeneraL 



JS:\IAH PILLARS-18j8-1880. 

Requisition; Ref-usal to Issue. 

REQUISITION; REfUSAL TO ISSUE. 

State of Ohio, 
Attorney General's Office, 
Colum?us, February 21, 1878. 

To flon." R. M. Bishop, Governor: 
The two requisitions bearing the elate of February 14, 

18;8, from the Governor of Pennsylvania asking for warrants 
for the arrest ancl extraclition of John F . Pe1·due; on the · 
charges of ··fraudulently conveying p roperty vvith the intent 
to cle fraucl creditors," ancl ·'perjury"' have been duly con­
sidered by me . 

.[ am compelled tO advise against the issuing of war­
rant:; on the requisition for two re3sons: 

rst. I am fully impress·e.cl that arrest, and extradition 
of the alleged fugitive is sought to subserve private interests, 
ariel is, therefore, in contravention of the joint resolution 
o f the Ohio legislature. (See Lavvs of 1870, page 170.). 

zcl. vVan·ants have already been issued upoit requisi­
tions for the same offen::.es for the same party. 

l~c!'pcdiullv. 

lS.'\ 1!\ f-{ l' LLLA I~S . 
.'\ tt;)rnc\· GentT<l I. 
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F inc; htdgwcnt lor; Docs Not Become Uormaut U udcr S cc. 

422 oi the "Code''-Board o/ Polia Commission.:rs; 
l:.'sti111ates of {o1· Expeuse of Police Not Rccci·uabh: By 
City Cowzcil. · 

FINE; JUDGMENT FOR ; DOES NOT BECOME DOR­
MANT UNDER SEC. 4 22 OF THE ''CODE ... 

State of Ohio_. 
Attorney General's Offic~ .. 
Columbus. F ebruary 22; 1878. 

C. L. White, Esq .. Prosecuting Attorney, Viuto11 Cu11uty, 
J\1/cA rtlwr, Ohio: 
D EAR S 1 R :-Yours of the 2 rst instant came tluly to 

h and, and have carefu lly considered the question therein sub­
mitted. 

I am of the opinio11 that Sec. 422 of the code (S. & Cr., 
ro67) does not apply to ju<lgt~lents for fines and costs im­
posed as penalty for crime. The provision for judgments 
becomi ng donn :\nt in fi , -c y~ars ttndet· certain ~talc of facb', 

applies only to judgments in civil actions. 
I know of no like provision fo1· fines and costs. 

Rc~pcct r ull-'· _yoms_. 
ISAlAH PILLARS. 

Attorney General. 

BOARD OF POLICE COMMISSIONERS; £STI-
1VIATES OF FOR E XPENSE OF POLJCE NOT 
REVIEWABLE BY ClTY COUNCIL. 

State o f Ohio. 
A ttorney General's Office. 
Coluinbus, February :q, 1878. 

F . . M. Hosier, Esq .. Secretor')' Boa.rd of' Police Co'"'"iss·iolt­
crs, Dayto11, Olrio: 
SIR :-Your communication of the 22d instant came duly 

to haryd, and has been carefully considered. 
The question you submit, in S\lbstance is, Has council the 
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Board of Police Com111issioners; Estima./es of for E.rpcnsc 
of Policies Not Rc1.:iewab!r: B)' City Counc·il. 

power to ·revise and cha11ge the estimate made in detail, by 
the board of police commissioners of the cost and expenses 
of providing for and maintaining the police department, as 
required to be made by said commissioners by section twenty­
seven of the act of April 2, t868? (S. & S., 8 r4.) 

The language of the section is, 

"It shall be the duty of the board of police to 
prepare and submit to the city auditor, .on or be­
fore the 1st day of May in every year, an estimate 
of the whole c osl a nd expense of providing for 
and maintaining the police department of said city 
within the current fiscal year ; which estimate shall 

· be in detail, and shall be laid by the auditor before 
the citY council, and the some shn/1 be b·v the citv 
council ofsaicJ. c ity p rovided for in the general tax 
assessment. " 

In my judgment the action of the board of police. com­
mission under this section. is not subject to review or altera­
tions by the city council. 

The law gives the counci l no such power. It can only 
exercise such power as is specifically con (erred by 'statute. 
And further. the provisioit ot the section i~. "ami the same 
(the ·cstimah:) shall be h.v the cit.'' counci l provided for in 

1 he gem·ral tax asse~s•nenl... Now if the council had the 
rig-ht to dt<utgc th..: estin1ate. it would not be providing for 
th..: saute estimate as made by the police commissioners. 

In Ill)' opinion, the statute is mandatory on the council. 
Respectfully yours. 

ISAIAH PILLARS, 
Atto rney General. 
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Member of General Asscmbl_\l _: Canuot Be Appointed Di-rec­
tor of Penitentia-ry Unctcr /let of Soid Generot Assc111bl)•. 

:iVI EiVIBER OF GEN I~ RAL ASS.E?vWLY: CANNOT BE 
AI·'POI NTI::O DII~J:-:CTOR OF PENITENTIARY 
UNDER t\CJ' UF SA I U G~NERJ\L ASSEIVI.l::f .. Y. 

Stall.: vf Ohio. 

At tun 1<:y (;,: n~::ral' ~ Uflic..:. 
C<.rl u111 IHJs. February 27. ,:;:'q8. 

l-Ion. R. M. 13ishof'_. Co·; ·cmor: 

_ SIR:-Your commnnicat·i<ln of thi~ 111nrning asking Ill.)' 

opinion, whether under the con~t i tution a m..:mbcr of the 

present General Assembly can be appointed to the office of 
director of the penitent iary. under the act passed by th e 

present General Assembly for reorgan ization ancl govern­
ment of the penitentiary, ·is at hand. 

,-\iter a most careful consideration of ~he question, I 
am compelled to answer in t·he negative. 

Sccti(ln ninde~·n. article t Wt'l. of tht: .cnn,;tiwtion p rovides 
·'nu S<:natur or H..:p resentativ<:: sh:dl. d n ri ug· I'IH': t·enn fnr 
wh ich he shall have bc<.:n elt:l.:ted , <.>r f<:.r Ollt: y~:itr lhcn.:aitcr. 

be appointed tO any civil oftil.:e under this State, 7(•/Ji,:h shall 
be rrcoted_. or the emoluments of which shall h ave been in ­
c,·eased, clurin.g the term for which he sha ll have been 

elected." 

The act just· passed b~, the Genera 1 Assembly·, for the­

reorganization and government. of the penitentiary, abolishes 
the office of director, so that the present incumben ts cease 

to be directors; and then the act. by section one, immed iately 

acMes the orfice oi di rector of the penitentiary to be filled 
hv appointment by the governor by a nd with the consent of 
the Senate. · 

T he act· thu s crcat<::s t he oltice of di rc:.:tor. ::t 1Hf in pu r­

suance of the con~l itul ional provi~i•)n quoted ;tbove. no Sen- . 

a tor o r Reprt·scntalive· can be app~•inrcd t·o I ill said off·ice. 
'Rcspccl h1 lly. 

J SAl:-\ 1-r F'J L.L:\I.~S, 
1\ttomn General. 
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Crimt.11Gl Case No Appeal fro·m a MaJior to Cou·rt of Com­
-:11 0'11 Pleas-:Vc'<(' Cells. 

CRIMINAL CASE NO APPEAL FROM A MAYOR TO 
COURT OF COMMON PLE AS. 

State of O hio, 
Attorney General's Office, 

Columbus, lVIa rch 2, 1878. 

H. P. H cssbnr11. Esq., M a·yor of Ashtabula., Ohio: 
DEAR Sm :-Yours o f 28th ult. came duly to hand. 
There is no such thing as an appeal in a criminal case 

from a mayor to t he Common Pleas. I state the law cor­
rectly in your letter. 

Auditor of State: 

Yours, 
ISAIAH PILLARS, 

Attorney Gener::: .. 

NEV/ CELLS. 

S tate of Ohio .. 
Attorney Genera l's Office, 

Columbus,. .March 6, 1878. 

I can a llow no claim ior work done on or materials 
furn ished for ' 'new cells'' in pen itentiary until a fu ll inves­
t igarion is had. and rhe cont ract for the same fo und ~o be 
fu!ly complied with, and then the amount will be .allowed in 
favo r of the part ies onlv with whom the State contracted. 

TSAIAH P ILLARS, 
Attorne,· General. 
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Ca11als,· Ad·uisc a~· to Settlc111cJLt I1Vt'tlt Lessees. 

CANALS; ADVTSE AS TO SETTLEYIENT WlTH. 
LESSEES. 

Lima, Ohio, :March 5, r878. 

Scn.ntor Lord, Columbus, Ohio:. 
D1"'"~ Sn~ :-I find I cannot be present. as requested. at 

the joint meeting of the committees .of the Senate and House 
on public works, and, therefore, feel it to be my duty to ad­
dress you this letter to be used, should you deem it proper 
to do so. 

1st. The legislature and the acts done thet·eunder com­
plained of hy the lessees. while in the opinion of my prede­
cessor, Hon. John Little, and myself, dicl .not and cannot jus­
tify the lessees under the law iu abandoning the can:tls and 
other public work<;, yet such legislation and acts thereunder, 
have furnished the g:rounds upnn which the lessees have, tm­
der the advin.: of e111i ncnt conn~cl (Judg-l' Rannc~· am! Hon. 
i\tl. t\ . Daug herty} <~!'a u tatlt·r of facr. ahanduned the leased 
premises (the pnblic.: work~). and Ctttentpt~.:d to resciml the 
contract of kase. thu~ rcnderin~ it llct·~:-:sary in order to 
preserve the canals ·rrom serious injury. to place them tem­
porarily in charge of receivers which was done by order of 
the Superior Court· of :\'lontgomery County. 

2cl. Under the statute ( S. S., Sec. 5· 63) providing for 
the ' leasing of the public works, and which was embodied 
in the contract of lease, the lessees were requi re:! to make 
su0h repai rs. only, as the board of public works might re­
quire of them. after due notice, and such repairs not to ex­
ceed the original cost of the "old plan or material used .. , 

3d. l t is a fac.:t. und isputc.d. that the lc~sec!; have made 
all repairs reqt1in::d of them 1>.1' tlw hoard of public worl\s. 
Hence up to this time. the State wou ld ha vC' no rigl~t of ac­
tion against the lessees for da111ages by rca:-nn (I( want of n;­
pairs. Vlhether more repairs shoulcl have been required by 
the· board of public works. is entirely another question and 
with which we have nothing now to tlo. 
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Just£ce Peace; Separate Ballot. 

4th. To leave the canals in the hands of the receivers 
with their limited powers to be operated by them duritJg 
the pendency of litigation would, in my judgment, largely 
imperil the public interests of the State, a thing which should 
not be permitted by those who are held accountable for legis­
lation. 

5th. It is, therefore, iny deliberate and conscientiou5 
judgment, as the legal adviser of the State, in view of all the 
facts and considerations in the premises, that the public 
interests would be best subservecl by making an amicable 
adjustment of all matters indifference between the lessees and 

. the State, on the basis of the State assum.ing control of the 
public works, and paying the lessees such price as agreed 
upon for their property whicli may be essential and i1ecessary 
to operate the canals. 

6th. Should the. committees and the General Assembly 
conclude otherwise, Mr. Little (who by consent of the gov­
ernor and auditor of state, is associated with me in the 
pending litigation) and myself will do everything in our 
power to have the pending suit brought to a speedy and as 
successful termination as possible. 

Respectfully yours. 
ISAIAH PILLARS. 

Attorney General. 

JUSTICE OF THE 'PEACE; SEPARATE BALLOT. 

State of Ohio. 
Attorney General's Office, 

Columbus, March 7, 1878. 

J. 0. Stra.in. Esq., Clerk jJ![ adison. To'i~'IIShip, High/a.nd 
County, Greenfield, Ohio: 
SIR :-In answer to yours of the 4th instant I hav'e to 

say, that the · ballot for justice of the peace must be by 
separate ballot and separate box. 
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T o<<•:tship Offia ,· H .:lrl by au Elector of T O'i.<IIIShi p-Quo­
Warra.nto, Dut v of Prosecuting Attomey. 

There IS no limit to the number of terms an assessor 
may ho ld. Yours, 

ISAIAH PILLARS, 
A ttorney Genera l. 

TOvV~SHlP OfFICE; HELD DY AN E LECTOR OF 
TOWNSHIP. 

State oi Ohio, 
Attor ney General's Oliicc, 

Columbus, ]V[ard1 6, 1878. 

!. R. Rocbuclt, E.}·q .. TmC"uship Cieri.-, Bur/on Cily, P. 0 .: 

Stn :-Yours o f the 4th came duly to hand. 
An:• qualified citizen wi/.hout re{rre11ce to where lze 

Jh·,· .. · iu lite lo~i'IIS/tip, Gtll hold :1 township office . 
. 1~ <.:~pt:c.t i 11 lly, 

IS:\1 :\H I·'IU .. ARS. 
i\l't(ll' tl l'." Ccne ritl. 

QUO \.VARRANTO; DCTY OF PROSECuTING AT-
TORNEY. . 

State of Ohio, 
Attorney Gene ra l's Office, 

Columbus,. March 7, 1878. 

Hugh Bo<dby vVillsou. Nor<.,_.afk, Q_flio: 

DE:\R Sw :- Yours of the 4th instant came to hancl. 
U ncler the statute ( S. & Cr.. 1.204) it is made the duty 

oi the prosecuting attorney co institute pro;:ccdings in ·quo 
warra nto in such cases as staled ill your letter. 

1'. Respecriull,v yours, 
IS!\lAH PILLARS, 

Attorney General. 
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l3·u·rlls Act; Co11slrrtction of. 

BuRNS ACT; CONSTRUCTION OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 8, 1878. 

T. C. Fen-ell, Esq .. Mayor, New Philadelphia, OMo: 

41H 

DEAR SIR :-Your. favor of yesterday came duly to hand. 
While I am not macle the official adviser of cities or vil­

lages, yet I will suggest an answer to your question. 
The statute authorizing cities and villages to contract 

for gas cloes not provide for any defir1ite periods (see Vol. 
ir, p .. 93, Ohio Laws). The contract may cover a month or 
a term of years.. But the "Burns Law,'' Sec. 663, Munic­
ipal Code, Laws of r876, page 126, provides that "No con­
tract, agreement, or other obligations, involving the expen­
diture of money, shall be e11tered into, nor shall any ordi­
nance, etc., for the expend iture of money,'' unless the money 
to be e;rpended . ·is t'n the city or 1.1illa.ge treasury. T!his is 
mandatory. Now. in my judgment, under this legislation 

· no contract can be 111ade for the supply of gas, as none can 
be made for anything else, unless the money to be expended 
is in 'the treasury unappropriated for any other pt~rpose. 

It is very probable that additional legislation is needed 
to meet such public demands. 

Respectfully, 
ISAIAH PILLARS .. 

Attorney General. 
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Justice of the Pea.cc; Two Ca.n be Elected n.t Sa,me Electio~t 
-Dying Dec/a1·ati.o11s.: Cu111f'C/mcy in Abortion Crues. 

J USTICE OF THE PEACE; TvVO CAN BE ELECTED 
AT THE SAi\'l£ ELECTION. 

State of Ohio, 
Attorney Gene ral 's Office, 

Columbus, March I I, 1878. 

Jacob Scl!luP,cr, Esq., To<.uns't1ip Clerk . Millers'/:JIIrg, Ohio: 
DE:\R S tR :-Yours of the 9th instant came du ly to hand. 
Under the statute for the election of justice of peace, 

as amended by the act of 1869 (see Laws of 1869, page 
142 )' .it is my opinion that both of the justices to fill the 
vacancies which will occur April 9th, and May I Hh, can be 
elected at the same time. 

It should be specified, however, on the ba llots what 
vacancy it is intended the candidate is voted for to fill. 

T h..: sectiou of the law 'I have referred to, should in ev­
ery respcct be ::;trictly contplicd with. 

('{ cspcct fully .vo.u rs . 

I St\ lr\H PfLLA RS. 
Attorney General. 

DYING DECLARATIONS; COMPETENCY IN ABOR­
TION CASES. 

S tate of Ohio, 
Attorney General's Office. 

Columbus, JVIarch 11 , 1878. 

John f. Glo·uer, Esq., Prosecuting Atto1·ne~•, Delawa.rc 
Count·y, Dela:ware, Ohio: 
DEAn SIR :-,Yours of the 9th instant came duly to hand. 
The question you propound, to-wit: \Vhether under an 

indictment ior an abortion or foeticide which has resulted 
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i11 tl11.:' d•:at·h <:•f til~: pr~:gnant woman, her dying declarations 
:11'<: .;•.•r11pd :•:11t ('(• b ~: giv<:n in evidence, is now pending in the 
~npr<:r11c C.:nn·t. It is pn..·scnted in the case of the State vs . 
. H:rq.1cr. I was <.:t.lllltsel for defendant in the trial of the case 
in l.ltt: (otnmon Pleas .: and assigned to argue the question in 
tltc Supn:lll<.: Court. 1 herewith enclose you my brief. You 
..:an gd the brief on the other side, by writing to E. A. Bal-· 
lard. of Lima. Ohio. 

My opinion in that case was, and I am still of the 
opi11ion, that dying declarations were not competent to l>c 
g·iv\:n in evidence." 

lt is a close question, however. and a very important one. 
· In a case recently tried in Cincinnati, I understand the 

evidence was admitted. 
Ymi might well insist upon its introduction until the 

question is finally settled. 
Respectfully yours. 

I SAIAH PILLARS. 
Attorney General. 

CLERK OF THE COURT; FEES OF. 

Dispalch to Attorney General, 
Findlay, Ohio, March r r. r878. 

An officer elected in eighteen hundred and seventy-five 
takes his office in February eighteen hundred and seventy-six, 
after he has taken office what fee bill is he entitled to work 
under? Advise immediately. 

SCOTT vV. PREBLE, 
Clerk Court. 

To which the attorney general answers. " His fees ·are 
dct~rmined by the act bf ( 1876) eighteen hundred and sev­
enty-six, after its passage." 

ISAIAH PILLARS, 
Attqrney General: 
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416 ~--------------------------------
. i',ljortg;ages; !l'lu$1 Be Rrcorded-AgricH!tllral Col-e hatte.l 1 c· · · L · R I . · · ;.cge,· onstruct10n of 0"<(' 111 e O·l·ton to. 

T
,..,-EL MCJRTGAGES; MUST BE RECORDED. 

CHA ~ . 

State of Ohio. 
Attorney General's Office, 

ColumbliS, Marc)1 I 4, 1878. 

vV. J-fea.glcr, Recorder, Fayette County, f,Vasliiugton , I 

z. c J-f.: . . 
· ·-Your letter 01 the 1 rth mstant before me, and 

SrR · , . r would say tnat chattel mortgages should be re-
in answe ' f 8 ) · (see Laws o 1 77, page 149 . 
corded Yours, . 

ISAIAH PILLARS, 
Attorney Gene~!. ~ 

C
ULTURAL COLL~GC: CONSTJ~UCTfON OF 

AGRI LA'vV lN RELATION TO. 

State of Ohio, 
Attorney General's Office, 

Columbus, March q, ·1878. 

Th.OS· A. Cowgill , of the Committee on Agricultnre, 
Hon. Rep·resentatives: 

Hotf.se . 
· ., SIR :-I have g•ven most careful thought to the 

DE-"" . . 
. 

1 
involved m your letter of yesterday. 

quest 1~ 1e fourth section of the act· of Congress, providing 
T 

1 
establishment of colleges for the benefit of agricul- ~ 

for the 1 · · 1 · S · d the.mec 1an1c arts, 111 t1e vanous tates, reqlllres 
ture aln ''leading object shall be'' to teach such branches of 
tl t ne 1f: · 

· 
1a . d as relate, rst. to agriculture, 2d, the mechan1c.ar~, • 

Jearnt!lt> . . · · . • d rrlihtary. tacttcs. . . · .. . 
and 3 ' hese purposes or objects cfe made obligator.y, ai~d 

1 be dispensed with. Incidental to th6Se, scientific. and 
cannot 
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: Co1·one1·; Fees Rev£e-wable by Audito1·. 

classical studies may be ta:u.ght. Branches of learning relat­
ing to agriculture, mechanic arts, and military tactics must 
be provided for. The amendment as sec:tion nine which you 
submit to me, as originally drawn makes the teaching of 
milita t~y tactics an incidental matter. rather than one of 
the " leading objects." This would be in violation of the 
act of Congress. 

I do not want to be understood, however, as. claiming 
that every student must study branches of learning as re­
late to military tactics. 

It is not compulsory. All the legisl_ature has to do is 
to provide the means for the teaching of military tactics; 
ltaving it to the di_scretion of the student whether he will 
pt.1rst1<: it or not. T think the amendment, with the change I 
have noted, would not be in contravention of the acts of 
Congres~..~ 

I have tried to make the changes so as to have section 
,.nin·e conform to my construction as above given of the 
act of Congress. 

' 

Respectfully youq, 
ISAIAH P ILLARS, 

Attorney General. 

CORONER; FEI~S REV It:: WADLE BY AUDITOR. 

State of Ohio, 
Attorney General's Office, 

Colun'lbus, l'vlarch 19, d3;8. 

S. Ro~nthal, Esq., Anditor, Morro·w Co·unty, Mt. Gilead, 
0~: ~ 

"" SIR :--Your inq uiry of today came duly to hand. If a 
coroner demands ·pay out of the county treasury for m-ore 
than 'the Jaw entitles hitr. to charge, the auclitGr has the legal 
r.ight anc( it is ·his duty to reduce the fees to just what the· _,. 
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Arnwr)•; Dnty of Cities and Villages to P.rovide for. 

Iaw provides. He (the auditor) cannot legally draw his 
warrant in favor of the coroner for anything more. 

I< espectfull y yours, 
ISAIAH PILLARS, 

Attorney General. 

ARMORY; DUTY OF CITIES AND VILLAGES TO 
PROVIDE FOR. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 20, 1878. 

D. D. flare. Esq .. Solicitor. U ppc1· Sandusky, Ohio: 
DEAR S 11: :-:.-:ours of the 18th instant came duly to 

hand. Undoubted ly, the thi r ty-fou rth section of the militia 
law (73 0. L. .. 2J S-6) 111akes it t he duty of all cities and 
villages in which a 111i litary cnmpa.ny c:-;ists, ·'to furnish the 
same with a suitable arn10ry and dri ll room.'· In doing 
this, however, the company cannot dictate to the council 
\Vhere the armory shall be or how milch shall be paid for it. 
And again, if the counci l cannot do t!1is withollt violating 
what is known as the "Bilrns Law," 73 0 . L., 126, Sec. 663, 
t hey have no power to comply with section thirty-four, above 
referred to. · 

This section six hllndred and sixty-three, ren<.lers all 
contracts of the council void, unless the moncJ is in tlie treas-
1try to car·ry the contract ·into effect. 

Respectful! y, 

ISAIAH PJ.LLAHS, 
Attorney General. 
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Banll Charter Not &uthot'ized Under Act . of 1845 Since 
Adoptio1~ of Constitntiot~ of r851. 

------ -
BANK CHARTER NOT AUTH ORIZED UNDER ACT 

OF 1845 SINCE ADOPTION OF CONSTITUTIOK 
OF 185 1. 

State o f Ohio, 
Attorney General's Office, 

Columbus, March 20, 1878. 

Ho11. Jltfilton Barnes, Secref(l.r)• of Sta.fe : 

Dr>AR S TR :-The certificate of Wilkinson P ierson and 
other;; which you submitted to me on the I2th instant, with 
a req1a:~ t for an o ffi cial opinion as to what action you should 
tak{; i11 the prt·mi!:'e!:'. I haH: carefully c.:onsiclerecl. 

Th{; c.:crtilic.:ale is drawn under the seventh section of 
1 he ad of .February 24th, 1875, entitled " .An act to incor­
porate !'he State banks o f Ohio and ·other banking com­
panies.'' 

H the right to create banking corpora'tions under this 
act has not been superseded by t)le constitution of 185 I, 

your only duty now would be to record the certificate, and 
carefully preserve the same in your office (vide last clause 
Sec. 7. St. & Cr.. rzo ).. It certainly is a gm ve and an 
importan t q uestion to th e people of tl)e Stak. whether the 
right now cxisb. to form incorporated Ct)Jnpanies with 

. p(•wcrs 1•.1 c.lo a b:111king business. by virtue of the provisions 
C>i said ;1ct. 

·· A( individual liability of stockholders is one of. the 
essential elements and pre-requisites to the forma tion of 
all incorporated companies under tl,-e present constitution 
of Oh io, and as the act of 1845 is wholly lacking in any such 
provision, I am strong ly o f the opinion that no banking 
corporation can be formed under said act. 

l would advise you. therefore, to decline to record said 
certificate, until a court of competent jurisdiction deter­
mines in proceedings in ma11damu-s, that the parties signing 
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Cities and Vil/acrc:;: Not Autlwri.ced to Borrow Mone·" to ., J 

Build 13ridges. 
0 

the same have the right t·o !'aid certificate recordecl, and 
form a banking corpor<Jtion. 

l{c:;pectfully yours, 
- •· IS!\ I AH PILLARS, 

Attorney General. 

CITIES AND VILLAGES 'NOT AUTHOlUZED TO 
BORROW MONEY TO BUILD lm.TDGES. 

State of Ohio, . 
Day.ton, Ohio, March 5, 1878. 

W. Bcl<:illc, Esq., Da~,tou, Ohio: 
St!< :-The question :;uhmittc<i .to me is', Has council the 

power to borrow tnoney i11 anticipation of a tax (to be) 
levied for the constntcti<.ll1 of hri<igcs? 

(n my opinion the council has no such . power. It is 
not authorized by Sec. 66r, municipal cotlc.:. 74 Vol. 0. L., 
65. That section confines the loan in anticipation of the 
geueral1·cvwue· fnnd. It is not authorized by Sec. 656, 73, 
Vol. 0. L. 126. I think such ~ loan is prohibited by Sec. 
663, 73 Vol. 0. L., 126, commonly known as the_ "Burns 
Law." Respectfully, 

ISAIAH ~ILLARS, 
Attorney General. 
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Deed From State. 

DEED FROM STATE. 

State of Ohio, 
Attorney General's Office, 

Columbus, March 21, 1878. 

Fmnk W. Men·ick, Esq., Columbus, Ohio: 

42l 

DEAR SrR :-Your inquiry of the r4th instant has been 
considered. 

Your inquiry is hereto attached. As I am not made the 
adviser of private citizens, any opinion I may give to yo~t 
must necessarily be inofficial. VI/ere the question properly 
before me, however, as attorney gef)eral, I would be com­
pelled to say that "the failure of Vvm. Sullevant, trustee, 
to have the deed of trust executed to. him by the State of 
Ohio, noted and registered in auditor of state's office," is 
not in my opinion fatal to the validity of the deed. 

I am of the opinion, that the courts would hold that the 
provision of the statute requi~ing ;;the auditor to keep a 
record of such deeds delivered, showing to whom delivered 
and the date thereof" ( S. & Cr., 478) as but directory. 

I see no reason why the auditor might not yet make 
such record of the delivery of the Sullevant deed, as is re­
quired by the statute. 

Respectfully, 
ISAIAH PILL1\RS, 

!\ ttorncy General. 
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Fine and Costs; lnte·rest on-U.S. Anny Officer E:.~emptio~t 
of Property From Taxat·ion. ------------ ----------------

f.'INE AND COSTS; INTEREST ON. 

McArthur, Ohio, April s. 1878. 

AttornC)' General, State of Ohio: . 
DEAn su~ :-Please inform me, whether I can collect in~ 

tcrcst on costs. when judgment i:-; rendered for line and costs 
in a State case. 

Very reSl)Cctfully, 
Your obedient servant, 

Attorney General answers : 

, ]. J. SHACKEY, 
Ex-Sheriff of V. Co., 0. 

I never heard of such a thing in my practice of the Jaw. 
I do not think any court would allow any officer or wit­
ness to collect -intrrest on fees due them. 

Yours, 
fSAtAH PILLARS, 

A ttonlcy General. 

U.S. ARMY OFFICER EXE!VIPTION OF PROPERTY 
FROM T:\XATION. 

State of Ohio, 
Attorney General's Office, 

Columbus. March 28, r878. 

Capt. F. A. Kimball. Cln·claml, Ohio: 
DEAR SrR:-Your letter of the 23cl instant callle duly to 

hand. 
I .have carefully read tlte case of Dobbins ·<!s. Cor11s of 

Erie Co .. 16 Peters R .. .:1-:\5· lt certainly is not in point, 
"that the co111pcnsarion of an (ltli~.:~;:r of the U. S. is fixed by 
law, and .any law of a Stak itllposing a las 11/'0il !he office, 
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Clerk of City Cow1cil; Need Not Be Member of. 

diminishing the recompense, is in conflict with the laws of 
the U. S. which secures the allowance to the officer." 

You will see at once this does not .bear on the question 
involved in your case. 

Respectft1lly yours, 
ISAIAH PILLARS, 

Attorney General. 

CLERK OF CITY COUNCIL; NEED NOT BE MEM­
BER OF. 

State of O h io. 
Attomey General's Office, 

Columbus, April 6, 1878. 

M. D. Baldwin, Esq .. City Solicitor, Frem.ont. Ohio: 
DEAR S I R :-Your letter of the 3d instant has been duly 

considered. 

I am clearly of the opinion, that under the section you 
rder to (Sec. 87-74, Vol. 0. L., 143) it was not the inten­
tion of the legislatt1re t hat the council should elect one of · 
theit· own number clerk. \Vh ile the language of the sec­
tion m ight <tt first sig-ht be so constnted , ~'ct when we take 
into consideration ! lte g-enera l poli_<;y of the law wh ich ex­
cludes lllembers of council from accepting any pay, emolu­
men t!' , or profits growing out of any office or contract as 
the result of their actions as members of counci l. there can 
be no dou bt, that it was not intended that the clerk should 
be a member of council. 

And then, the practice is in accordance with this con-
struction. Respectfully yours, 

ISAIAH PILL ARS, 
Attorney General. 
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J udges fo1' ;: P. Elect·ion Paid Out of County TrCliSltr)•­

t."lerk of City Council; Need Not Be Mem.bers of. 

. JUDGES OF J. P. E~ECTION PAID OUT OF COUN­
TY TREASURY. 

State of Ohio, 
Attorney General's Office, · 

Columbus, April 6, 1878. 

11/. f. Kelly, Esq., Auditor of Darke County, Greenville, 
Ohio: 
DEAR SIR :-On. my return to Columbus this morning I 

fOl;.\nd yours of the I st instant. 
From an examination ~f the statutes I am satisfied that 

the fees of judges of the election of a justice of peace should 
be paid out of the county treasury. (SeeS. & S., page 33r, 
Sec. 1.) Respectfully yours, 

ISAIAH PILLARS, 
Attorney General 

CLERK OF.CITY COUN(_:]L ; NEED NOT BE ME.M-
. BERS OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 8, 1878. 

Frank A. Ha.rdy, Esq., Piqtur., Ohio: 
SIR:-The follo,ving extract from my opm10n of the 

6th instant to the city solicitor of Fremont, will answer your 
Jetter of today: 

"I am clearly of the opinion that under section 
87, 74 0. L., 143, it was not the intention of the 
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Clerk of City Counc.il; Need Not Be Made Me·mber of. 

legislature that the council should elect one of their 
own 1inmber as clerk." · 

Yours, · 
ISAIAH PILLARS, 

Attorney General. 

CLERK OF CITY COUNCIL; NEED NOT BE MADE 
MEMBER OF. 

State of Ohio, · 
Attorney General's Office, 

Colnmb11s, April I r, 1878. 

f. H.. Hatch, Esq., City Clerk, Piqua, Ohio: 
DEAR SIR :-On my arrival here this morning I found 

yours o{ the 8th instant, and in answer would say, that I 
have within a few days been asked my opinion on the ques­
tion submitted by you, from different parts of the State. 

I am fully of the opinion that the act does not contem­
plate the election of a membe·r of the council as clerk. 

Respectfully .yours, 
ISAIAH PILLARS, 

Attorney GeneraL 



426 Or'INIONS Of" TH£ .·\TTOR~EY GENERt\L 

·commissioners Hm;e Powe·r to Remit the Pmally and ln­
tnesl; Judgment-Assessors: Pay of. ----- - -

COMMISSTONERS HAVE POvVER TO REMIT THE 
·.PENALTY AND INTEREST; JUDGMENT. 

State of Ohio, 
.Attorney General's Office, 

Columbus, April t r, 1878. 

1¥. /tf/. McKnight. t.:.sq., Prosecuti11g Af/omcy, B·rown 
Co11nty, Ohio: 
DEAR SIR :-On my arrival here this morning I found 

yours of the Stb instant. 
I have no doubt but that the commissioners have fi.dl 

power under Sec. 13, S. & Cr .. 246, to remit the penalty 
and interest. entering into the judgment you speak of. And 
from the facts stated by you 1 should think it would be 
eminently just so to do. However, that is a question wholly 
for the commissioners. 

They have the po1c•er so to do. 
Respectfully yours, 

!SAlAH PILLARS, 
Attorney General. 

ASSESSOR'S; PAY OF. 

State of Ohio, 
Attorney Gcn~ral's Office, 

Han. James Hlilfioms, Audito1· of Stale: 
Sr R :- In answer to your inquiry as to the compensa­

tion of assessors, I have to say: 
That the pay of assessors must be determined py the 

act of t\pril 6, 1878, without regard to the time they · may 
qualify. Sec. 20. Ar~. 2, of tl1e constitution does not apply 
to the "pay" of an assessor. Hence, thei r compensation 
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App1-opriation for Repai1· of Canal. 

may be increased or decreased during their term of service. 
I think the pr inciple is well settled in the case of I ohn 

G. Thompson vs P.hillips, 12 0. St., 617, also Crickett vs 
State of Ohio, I 0 . St., 9· 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

APPROPRIATION FOR REPAIR OF CANAL. . 

State of Ohio, 
Attorney General"s Office, 

Columbus, April r8, 1878. 

Hon. H. P. Clough, Chairman Com. oit(i.f:.ublic Works: 
SIR:-Yonr request that .I should giv~ a written opinion 

as to the effect the passage of H. B. 337, would have upon 
the.right of the State to recover damages against the lessees 
of the public works by reason of the breach of the terms of 
the lease on their part, has been fully considered. 

I am clearly of the opinion that the passage of the hill 
and the carrying out of its provisions, would not . affect the 
legal r ights of the State in any right of action It may now 
have against the lessees. 

As I understand the bill, it simply contemplates 1·epairs 
on the canals. This certainly could be clone if the lessees 
were in the actual management of the ·canals without, in the 
least, interfering with their rights. 

It \vould be a far different thing, however, should the 
State asstime control of the canals for all purposes. 

Respectfully, 
ISAIAH PILLARS, 

Attorney General. 
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A1rditor of Trwnb11/l Coull!)'; P.rosecHtiott of. 

AUDITOR OF TH.UMBULL COUNTY; PROSECU­
TION OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 18, 1878. 

T. !. Gilhnu, Esq., Prosecuti11g Attomey, Tmmbull Count;•, 
/ltlarre,~, Ohi-o: 
DEAl{ SJR :-Yours of the t7th instant, with inclosure, 

came duly to hand, and has been considered. 
l ha\'e at this time serious doubts as to whether, under 

the particular state of facts contained in your letter, Ken­
nedy could be indicted under Sec. 6. Chap. 11, Criminal Code. 

By an analysis of said section you will see that it makes 
two classes of offenses, to-wit: the presenting a false claim 
for the purpose oj)' "procuring the allowance of the same, 
or an order for tKc sam~:'' and' 2d .. receiving payment of 
such claim, knowing the same to be false and fraudulent. 

If I correctly understand the case stated in your letter, 
it is. that Kennedy, as auditor, drew. the order withortt a.uy 
claim being presented. 

Yotl say, you do not know who drew the money on the 
order. 1 f it was Kennedy (about which, I presume, there 
is no doubt), then he would be guilty of, obtaining money 
under false pretenses, and should be indicted under Sec. 7, 
Chap. 11, Criminal Code. 

In fact, .in everY. case in which he has drawn false and 
fraudulent orders and obtained the ·mo11ey on thenh J .think 
it would be a safe course to indict him for obtaining money 
under false pretense. J am inclined to believe it would 
be safer than to indict under section six. 

As a matter of safety and precaution, why would it not 
do to find two indictments: One fo~ the drawing the false 
orders. and one for obtaining the money under false pre­
tenses? I simply make the suggesti<?n to you for your con­
sillcration. 
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Cii'J' Counc·i!; Member of; Removi11g front One Ward to 
Another-Morse. Advice to·; As Superi1itendent of 
Asyhmz.. 

It is unnecessary to say to you, that in drafting tbc 
indictments great care should be· exercised. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. . 

CITY COUNCIL; MEMBER or.; REMOVING FROM 
ONE WARD TO ANOTHER 

State of Ohio, 
Attorney General's Office, 

Columbus,_ April 25, 1878. 

W. Belville, Esq., City So!ictior1 Da-yt011-, Ohio· 
DEAR SIR:-Yours of the 24th instant making inquiry, 

"Can a rneu)ber of COllncil hold his o_ffice removing to an­
other ward?" was duly received. and in answ·er to· the same 
I have to say, No. H.espectfully yours, 

ISAIAH PILLARS, 
At.torney General. 

MORSE; ADVICE TQ; AS SUPERINTENDENT OF 
ASYLUM. 

State of Ohio, 
Attorney General's Office, 

Columblls, April 26, r878. 

D·r. D. H. J1forsr., Super,:ntende11.t Dayton Asy/-u·m. for [usa:ne: 
DEAR Sm:-Your letter of today came duly-to hand. 
Jst. Under the law the superintendent, under the' su-
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fm pri.sOillnellf of Party for N on-Pa)•mc1tt of Fine. 

pervision of the tru~tees has the employment of servants, 
nurses and other employees of the institt1tion. Of course, 
now the steward may do this, but he can only do it with the 
direct sanction of the superintendent. There is an apparent 
conflict between Sees. I r and 14, but I think they would be 
construed as . I have inclicatecl. 

2d. i\ single man, without minor children, can, ·zmder 
110 c.in·um.slallccs, be considered, uudcr the lww, as a man of 
family. The sister and niece of a steward cannot, under 
the law, be regarded as a part of his family, and live with 
him at the expense of the State. Such a thing you must 
tiot permit. If you do. you will jeopardize the interests of 
the State, and your own reputation. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

IMPRISON?I1ENT OF PARTY FOR NON-PAYMENT 
OF FI~E. 

State of Ohio, 
.Attorney General's Office, 

Columbus .. April 27, J 878. 

lolm B. Young, Esq., Blue Creek P. 0., Adams Cou.uty, 
Ohio: 
DEAR StR :-Your letter came duly to hand,_and in an­

swer have to say, to the inquiries therein coutained: 

1st.· That the discharge on the w ri t. of habeas corpus 
does not inval~date the judgment. 

2cl. A.nother execution can iss tie against the de f~tndant 
to satisfy the judgment, as if no execution had issued. 

3d: Sec. 6, S. & Cr., 682, does not _apply to the case, 
for reasons that the body is not taken. as a part of the pe11afty 
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/',·,,:c f,fiarmnl: ProlJIIIr.: J.udge Has Jnrisd·iction-~1arshal 
ol f/ illagc Nol Street Com.missioner. 

f, q· r;l 1.,: •.) l'ft.:ll$c <:•)t lu'llitkd. but to enforce the payment of 
1·;, , ~·~< ~'"'·I ~(•:>1"~ i11 the absence of property. 

n~:~pectfully yours, 
JSAJAH PILLARS, 

Attorney General. 

I~I·: N,':I:J: Wt\l~!'~AN 'l.' : l''J~.(IDAT.C JUDGE HAS JURIS­
OI.CJ' l.ON. 

Stilr·e .:.f Olr i.:1. 
:\ I:I'(II'I'ICY Cc: n~.:r:• r .!:' ()!'l'it:e. 

C(•l lll'lll.>lls. Apr il :)(1, 1878. 

Judge A. M/. J-lctd,:nbraml,. Cmtlun. O!t£o: 
StR :-Yours or' vesterdav came duly to hand. -· .; - . 
If the probate court of Stark County has criminal juris-

diction, then, most clearly, under Sec. 4, Chap. I, tit le 2, 

Criminal Code. the P robate Cour t of Stark County has 
jurisdiction of peace warrant. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

MARSHAL OF VILLAGE NOT STREET COMMIS­
SIONER 

State of Ohio. 
Attorney Genera l's Office, 

Columbus, April 30, 1878. 

0. 0. Mathers,. Esq., Sidney, Ohio: 
DEAR. SIR :-Your inquiry of the 27th instant, I found 

011 my return to Columbus this morning; and in answer 
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School District; A.wte.rillg Part of TenitoTy to Village. 

would say, that House Bill 4l r, act of l.VIarch 29, 1878, page 
88, applies only to a certain village in Hamilton County, 
which has a population of IAlJ. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

SCHOOL DISTRICT; A.NNEXING PART Of TERRI­
TOR~· TO VILLAGE. 

State of Ohio, 
Attorney General's Office, 

Columbus, April 30, 18;8. 

W. /:{. H11bba·rd, Esq., Solicitor of Boord of Education, Ash­
tabula., Ohio: 
DEAR Srn :-Yours of the 26th _instant was duly received, 

.and has· been carefully considered. 
The question yon submit is, "Does territory annexed to 

an incorporated village, become a part of the village school 
district, by virtue of _such annexation?'' 

I think it is very clear that it does not. 
If there was any doubt about this, from the language 

of the statute (and I think ti1ere was not), it certainly is 
set at .rest by the decision of the Supreme Court in the case 
of Cist vs. The Sta.te e:F rel W ·ildcr, 21 0. St., 339· 

The annexation is for municipal purposes only. To 
accomplish the transfer of the territory so annexed, for 
school purposes it must be done by virtue of Sec. 40, Vol. 

70, page 205. 
Undoubtedly, as a matter of convenience, it would be 

better to have all the territory within the corporate limits 
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Deed of State to Riley; Co11structioa of. 

belong to a single district. But this is a matter for the 
local boards to agree on. 

Respectfully you rs, 
ISAIAH PILLARS, 

A ttorney General. 

DF.ED OF STATE TO RILEY; CONSTR UCTION OF. 

State of O hio, 
Attorney Gen~rars Office, 

Columbus, April 30, 1878. 

If 011. F. C. T cB lm1d, C clina, 0 ltio: 
DE . .-.R S1R :- You rs of the 27th instaut came to han.d 

this p. m. 

This morning the land clerk in the auditor's office 
(\~etmore) came into my office a.nd submitted the vrecise 
question involved in your letter. 

· I gave him an opinion in exact conformity with your 
construction of the deed to ]: W. Riley. 

vVhatever there v .. ·as in the fractiona l quarter, whether 
it was greater or less than 44 25-100 acres passed to Riley, 
there might, originally, have been some question of the 
right of the State to sdl tO Riley the land as canol I011ds, 
bul it is too late now to raise any question. 

Respectfully yours, 
ISAIAH PILLARS . 

. Attorney General. 
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Marshal of Village-Road Ta.r; Power of Tntstecs to Lc·•''J'· 

MARSHAL OF . VILLAGE .: RESIGNA-TION ONCE 
ACCEPTED CAN NOT ·BE RECAL'LED. 

State of Ohio, 
Attorney General's Office, 

Columbus, May I, 1878. 

R. C. Dunlin, Esq., CongreS-s, Ohio: 
DeAR. S1R .-Under the statment of facts as cont<•im:d in 

yours of the 29th ult., your marsh().! has resigned and his 
resignation has been accepted. The resignation cannot be 
recalled. Respectfully yours, 

_ISAIAH PILLARS, 
Attorney General. 

]{(lAD TA:\: t'OWER 0 1.- T.l~USTEES TO LEVY. 

Stat\: (>f Ohio, 
i\ttornt:.v Gt:m:ral's Office. 

Cohunbu!;, l'vl.ay J, 1878. 

John JVJ . Coch-ran, Es·q., Glendale, Ohio : 
DEAR SrR :-Yours of the 29th ult. came to hand. 

. The orily way I can explain the difference in the pro-
visional in Sec. 7, page 94 and Sec. 18, page roo, Laws of 
1877, is that the former applies to counties where the total . 
valuation exce~::c\s ten millions, and the latter does not. 

Respectfully, 
JSAT AH PILLARS, 

Attorney General. 
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Public Works; Hom the· Legal R-i-ght £Heeled, by Tailing 
Possessio1~ of. 

P UBLIC WORKS; HOW THE LEGAL RIGHT EF­
FECTED BY TAKING POSSESSION OF. 

State of Ohio, 
Attorney General 's Office, 

Columbus, May 2, 1878. 

HOll. Ja111es E. Neal. Speaker Haute Representatives: 
The question upon "vhich my written opinion was re­

quested by the House of Representatives, as contained in its 
resolution of today, has been carefully considered. 

The language ot' the resolution is: 

'"That the attorney general communicate with­
out delay to this House, his written opinion in rela­
tion to the effect the taking of in)mediate possession 
ef the public works by the State would have upon 
any legal rights which the S tate may now have 
against the lessees of the public works, by reason 
of anv breach on their part of the contract of 
lease.'; 

The lessees having abandoned the public works on the 
first ~l ity of Decentbcr last. and offered to !'urrcuder the same 
to tht: hoard o f public works. and having- rdusecl to pay any 

' further rent ior the usc.: of said public w~rks. or in. any .other 
way. perform the terms of the contract .of lease on their 
part, the State is at perfect liberty, at any time, to take im­
mediate possession and assume absolute control of the public 
works. · · · 

By taking possession of leased premises (the public 
works) by the $ tate, and at the same time carefully specify­
ing that by so taking possession, the State does not · admit, . 
but protests against the rig ht of the lessees to abandon the 
public works, a;1d against their right to surrender the same, 
the State, in my judgm~nt, will not waive any right of action 
it may lJOw have against the lessees h reason of the breach 
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Public Works; How the L egal Rig/It E tt'cc:tcd by 'f'akin:< 
Possession o;. 

of the contract of tease on their part. except in the following­
par ticulars, to-wit : 

rst. No rent can be collecte.d from the lessees after lire 
State has so taken possession of the public \\:or.ks, bul the 
lessees would be bound for rent up to · the time the State 
would so take possc~il i t)tl . 

2d. No otlwr. or iurthcr rcpa.ir.11 coulcl he rcqnirecl of 
th~;: lessees a ftn the Slate h;Hl so taken pns,;c.:ssion of I he 

public works. 
A ll other right o f action which ma_,, now exist in favor 

o f the State and against the .lessees; w_oulcl continue to sub­
sis~. 

It may be proper to a_dd. that. should the Stale assullle 
possession of the canals, the order of the S uperior Court of 
M.ontgomery County in the pending case. against the lessees, 
appointing receivers temporarily to take control of the public 
work s would be Sli!Wrscded. ;ind Htc powns and duties o f 
said receivers cease. · 

Presuming that brevity would be nwn· dcsirahk to the 
House than a lengthy opinion. 1 omit entering into a cli,;cus­
sion of the reasons which lead me to the fo regoing conclu-
sion. Respect ful ly, 

ISAIAH P ILLARS, 
Attorney General. 
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J i edica/. S tudant ,· Age of; to Gradnalc-D uty of. Council 
to Levy {a:v for -/iV o.te1· Works. 

J'vi.EDICAL STUDENT; AGE OF; TO GRADUATE. 

State of Ohio, 
Attorney General's Office, 

Cohu~1bns, May 3·, 1878. 

C. E. fl;blas, Jltf.D., Bos!Ott Highland. Mass.: 

SIR :-ln answer to yonrs of the 30th ult., I have to say 
that we have no taw in. Ohio fixing the age at which ·a medi­
cal student may graduate. 

A minor may graduate as Doctor of lVIedicine. 
Respectfully yours, 

!SAlAH l'lLLARS, 
Attorney General. 

DUTY OF COUNCIL TO LEVY TAX FOR WATER 
WORKS. 

· State of Ohio. 
Attorney General's Office, 

Co I umbus. IVIa y 4, I 8;8. 

Horatio /tfiildmon, Esq., Cit')•Solict"to·r, Sandusk~v, Ohio: 

Dt::U< SJR :-In compliance with your request, I have, 
in addition to the discussion you and I gave the maher when 
yon were in my office the other ~lay, given careful thoug!_1t 
to t he proper construction to be given to Sec. 356-7 of the 
municipal code. 

Under section three hundred and fifty-six the city coun­
cil must levy a tax, in each and every year; "during the 
erection· and completion of the water works, oud before they 

shall ha:;;a bean pu.t ·in operation/' upon all the taxable prop­
erty of the city, for the purpose of payi·ng the interest on the 
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Duty of Council to Lc<'Y To:r for Water l11orllS. 

money borrowed for the erection and completion of said 
\vater works. 

Under section three hundred and fifty-seven the coun­
cil may (must or shall)' after the ·water ·works hove been 
put -in ope1·o.t·ion. kvy and collect a tax in sufficient amount, 
in each and every yea r ·' upon all the taxable property ad-

. joining, abutting t<.• ot· b<.Htn<ling- . upon any street, lane, 
alley, public ground. square. block ·Or premises through 
w·hich water pipe has been laid," in such manner as the 
council may deem equitable for the purpose of raising a 
fund to pay the interest on any loan which may have been· 
made for the erection or extension of the water works. 

That this section is 1/W:ndarory, I think there is no doubt. 
That the .worcls in this section, "may be assessed,'' would 

be construed by the courts to mean "shall be assessed" is 
very clear to my mind. 

T he general rule is this. that where a statute declares 
that a public Llody or officer ''nHI.,V .. have power to do an act 

which concer11s the public interest. or the rights of third per­
sons, ·IIIO:)' means shall or m.usl. 

~ee 3 Hill, 612. Supervisors v:::. U. S. 4 Wall. 435· S, 
Wall, 705, 48 Mo .. R.. t67. 22 Carl; 404. 39 iVI(l. 521. and 
also Sedg .... vick on the construction of statute .ami constitutiuu 

Laws, 375· 
Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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County Commissioners May Appaint One of Their Nmnber 
Sup·erintendcnt P1rbt£c f;f/01-lls-Council Has Full 
Power to Litn.it Co·mpmsation of [ts.Clerlzs. 

COUNTY COMMI-SSIONERS MAY APPOINT ONE 
O:F THEIR NUMBER SUPERINTENDENT PUB­
LIC WORKS. 

State of Ohio, · 
Attorney General's ·Office, 

Columbus, May 5, 1878. 

Hon. F. B. Spra-gue,. P.roba.fe Judge, Delaware, Ohio: 
DEAR SIR :-In answer of yours of today I have 

to say, that I presume it is legal for the county commis­
sioners to appoint one of their own number to superintend 
the consti"ttction of a public work, and that such commis­
sioner could draw pay for the extra time employed; but 
the appointment should be made by the board and an ·entry 
made on their journal of that iact. If they l1ave omitted 
to make the entry, probably they can sti ll so clo. It must; 
however, be the official action of the board. 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney ~eneral. 

COUNCIL HAS FULL POWER TO LIMIT COMPEN­
SATION OF ITS CLERKS. 

State of Ohio, 
Attorney General's Office, 

Columbus, l'vfay 8, 1878. 

A. L. Hm·n, Esq., Clerk,. Ha11Sberg, Ohio: 
SrR ::-Your letter of the sth instant addressed to my 

predecessor, }\'f r . Lit't!e, was received. And in answer have 
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()to·re all(l Bool~/uepcr of Asylum. 

tc;. say, that the council has full power to fix the compensa­
tion uf its clerk either for past or future services. 

Respectfully yours, 
ISAIAH PILLARS. 

Attorney General. 

STO.RE AND .BOOKKEEPEROF ASYLU1\tf. 

State of Ohio, 
Attorney General"s Office, 

Coli.1mbus, .May 8, 1878. 

Dr. Thomas D. Stt:lcs, President Board Tmstees Dayton 
Asylum., Ft . .Jefferson, Okio: · 

DEAR DocTOR:-Your inquiry of the 3d instant was 
rect·ivcd by me last evening. 

Your question is a very nnportant one, and J. have given 
it careful thought. i\fy atknt:ion hcn:to ro re has bc~:n called 
to the sa111e question. 

[ do not ·hesitate to say, that under Sec. 1 z, pa~e 67-8, 
L. of 1878, the board of trustees cannot allow the book­
keeper and storekeeper more than ''six hundred doll<J,rs per 
annum, and his board t·n the asylum"" which means his in­
dividual board. It makes no difference whether he be mar­
ried or unmarried; lie is only entitled to (and the board of 
trustees are only authorized to allow him). his individual 
board .in addition to his salary. 

It. stands on the· same ground, and must be construed 
in the same way as though you should employ a man at so 
much a year and agree to board him. 

An agreement to furn ish a person board can never 
be construed to mean that the family of the person is en­
titled to board. Had the legislature meant otherwise, i ~ 
vvould have said so. Respect fully yours, 

ISAIAH PILLARS, 
Attorney General. 
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( Jf flO PENITENTIARY; CONSTRUCTION OF THE 
CONVICT. LABOR LAW O.F 1878. 

State of Ohio, 
Attorney General's Office, 

Columbus, May ro, 1878. 

Directors of Qhio Pet£itelttiary: . 
G£NTS:-In answer to your inquiry of yesterday, I 

have to s_ay, that I have given very careful thought to the 
construction of paragraph 6, Se~. I 5, page 21, of Laws .of 
t8;8, and have come to the following conclusion as the law·: 
In making contracts. for convict labor, you are restricted as 
ton minimum price of 70 cents pci· day, for the labor of each 
con viet. 

r st. \Vhere the contract for labor is for a longer time 
titan 011c year. 

zd. \ iVhere the labor of the convict is temporarily 
employed. 

The stature does not restrict the board to any price per 
day. 

rst. 
Jc.:ss than 

·zd. 

\Vhere the contract for labor is ior one year, or 
one year, provided it be not merely tempora-r;•. 
Where the convict is on th<:: first year of his sen-

tl·nce qr is a cripple, a female. a mino·r, or is unskilled, dis­
abled by disease or old age. ' Respectfully, 

ISAI.'\H PILLARS, 
Attorney General. 

PROCLA!VlA TION 

llY THE GOVERNOR. 

I·Vhcreas, T he adjournment of the LXIII General As­
scmuly of Ohio until the jth ·day of January, A D., I8i9, 
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Proclmttat-ion. 

without making the usual and necesSary appropnatJons for 
the support of the various departments of the State gover n­
ment, for the cn!"uing fiscal year, presents an extraord inary 
occasion, requiring the governor to exercise the powers 
vested iu hi111 by the constitution to convene the Gener al 
Assembly; ••ow, therefore, I, Richard M. Bishop, Governor 
of the Stall: of Ohio, do, by virtue of the power to this end 
in' me ve~l'l::d by the constittJtion, convene the Senate and 
House of Representatives of the General Assembly of the 
State of Ohio, to assemble at their respective chambers, in 
the capitol. in the city of Columbus, at ten o'clock, a. m., 
on Tuesday, the fourteenth day of May, A. D., 1878, to con­
sider and determine such measu res as, in their wisdom, their 
d uty ·and the welfare of the people may seem to demand . 

. !.11 vVi tness vVhcrcof, I have hereunto set my 
hand. a11d cansed the great seal of the State 
nf (Jhit.l ·i·o k affixed, at the city of Columbus, 

(C1·cat.Scal.) this th irteenth day of M;ty. in the year of our 
Lord 01 1e thousand eig-ht h undred ami !>cvcnty­
eig ht. and of the in'ilepcndt:nce t)f the United 
States the one hundred and second. 

RICHARD M. BISHOP, GOVERNOR. 

By the Gove·rnor: Milton ,Ba·rnes, Secretar:v of State: 

Attorney General's Office. 
Columbus, May IJ. r878. 

The forcg·oi ng prt:•dama t ion was prepared by request 
of the governor, in anticipation of the adjournment of the 
Genera l Assembly without having passed the g-eneral appro­
priation bill, but the contingency not arisi ng. the prot.:lamu­

tion was not ttsecl. 
ISAIAH PlLLAHS, 

Attorney Gt::neral. 
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Sa~i!~gs Bank; Repot·t of--Supervisor of P.ubhc Printi11g; 

Has i'/o Power to Hm 1e 11/ood Cu-ts and En.g-nmings 
E.rec11ted to Be l1 ~serted ·in Reports. 

-----
SAVINGS BANK; .REPORT OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, May 13, 1878. 

Han. James W£llia:ms, Aud_itor of State: 
Yours of the I Ith instant has been duly considered. 
ltl my judgment the act of March 31st, 1877 (74 O. 

L., 72) supersedes Sec. 21 of february 26, 1873 (lo 0. L., 
45) , and hence, the report as required by the latter act neetl 
not be made. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

SUPERVISOR OF PUBLIC PRINTING ; HAS NO 
POWER TO HAVE vVOOD. CUTS AND ENGRA V­
INGS EXECUTED TO BE INSERTED IN 'RE­
PORTS. 

State of Ohio, 
Attorney General's Office, 

Columbus, May 13, 187.8. 

Col. W. TV. Bond. Supet"<;isor of Public Printing: 
DE.-\R SrR :-Your letter of today has been duly consid­

ered. 
After a very careful exam ination of the various statutes 

in relation to the public printing, I am of the opinion that 
you have no power to have wood cuts and other engravings 
executed to be itiset-ted into the re{>ort of public institution 
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Secretary of StMc; Right to Rctnrn Bill to the General As­
se111bl)'. 

o r board (except the agricultural report), to be paid for front 
the appropriation for State printing. 

lf cuts or plates are inserted into any · such reports, it · 

m ust be paid tor from the appropriation to such institute m· 
board, into whose report they are so inser ted, unless other­
wise specifically provided fo r by the General Assemb ly. 

Respectfully, 
ISAIAH PILLARS, 

Attorney General. 

SECRETARY OF STATE; RIGHT TO RETURN BJLL 
TO THE GENERAL f\SSE!Vli:\LY. 

Stat..: <•f (lhi•.l . 
.'\ ltr)rrrcy <":cncr:cl',; Ullic<:. 

Cr:.ln1 nhns. i\1 :ry 1 ''· 1 t\i8. 

ffon. ;l!iltoll Uarll,:s. S.-NI'fnry of .)·/ ,lit': 

D£.-\R StR :- In answer lo y r:o tr r~ <:•I !r.od:r~' · just: lr:r nrkd 

me, I have to say, that shou ld bot h 1-J.,n,;c,; by joint· r<:~<)lu­

tion, request of you the return of H. 1:\. Nn. 41 ( iVf ll nicipa l 
Code) for the purpose of add ing thereto the <.: rfacti ng d:rn,;r.;, 

which was omitted in th e enrollment through dcric:rl ~·r"J"or, 
you h ave the undoubted legal right so to rctur11 :;a id bill. 

Rc~p~.:ctfully vours, 
ISA It\ 1-[ PILLARS. 

i\ llon •cy (;,;ner:d . 
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Tax Title Crrtdica.'c; Per.wna/ Property-/usura nee Com­
pa-ny; Taxation Duties of'. 

----· 

TAX TITLE CERTIFICATE: PERSONAL PROP­
ERTY. 

Lima, Ohio, May 25, r878. 

J-fo11. Ja.mes W·i!Hams, Auditor of State: 
SIR :-I have exa.minecl the question submitted in the. 

letter of L. Lehenkuhle, auditor of Putnam County, to you, 
of the date of the 21st instant, and by you submitted to me. 
And I am clearly of the opinion , that certificates of purchase 
of real estate for taxes, upon sales made in January as pro­
vided by lavv. must be treated as prrso11al property; or mon- · 
eys invested, .unti l the purdta~el:, or llolder of the certificate 
(in the case it is assigned) is entitled to, and receives a deed 
fro111 tile auditor, for ·the land so sold. 

And that moneys so invested must be listed and taxed 
·accordingly. Respectfully yours, 

ISAIAH PILLARS, 
1\ttorney General. 

INSURAN~E COMPANY; TAXATION DUTIES OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, May 28, 1878. 

John L. Liggett, Es·q., S ecreta.r:v Michigan Mut.ua,l Life, 
Detroit, 111ich.: 
DE,\R SJR :-Yours of the 23d instant I found on my re­

turn here this morning. I have carefully noted the contents. 
The question submitted is one that should properly be 

referred to the attditor, and shou_lcl he be in doubt, he would 
consult me. 

But, I will · say, \~ow ever. that, in the case you put (and 
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Oil Law; Proper Officer to Construe-Anditor Tees in Ditch 
Case. 

the case but shows the rule), the $r6o would, as I now view 
it, be t he .. gross receipts .. , 

The Ia w on ly contemplates the actual receipts. 
Respectfully yours, 

ISAIAH .PILLARS, 
Attorney General. 

OIL LAW; PROPER OFFICER TO CONST RUE. 

State of Ohio, 
Attorney General's Office, 

Columbus, May 28, 1878. 

A.M. Riddle.. Esq .. Dept. lnS.pecto.,. of Oils, CincimtMi, Ohio: 
OEM{ S rr( :--< >n my return here this morning I foun d 

yours of th(· :24rh insta nt. 
The question yuu sul>111it should be referred by you to the 

Stat·c· inspect<.>r. l:.l•)n . r:. \•V. Cret:n .. at Cleveland . 
}k is the prf>J.•cr c:dl'il:cr t•:• C<) ll st-rue the o il l:1w just 

passed , in the first i11sfaiii'C. S h•:>1dd he desire my opinion 
on any que~t ioi1 it would be propt-r f(lr 111e t (> g-ive it. 

Yon can well see, it wou ld not do for me to g-ive you 
one opinion and the State inspector a nother. 

Respectfully yours, . 
ISAIAH PILLARS, 

Attorney Gene ra l. 

AUD ITOR FEES IN DITCH CASE. 

S tat<.:: of O hio, 
A ttomc,v Ccncra I' s Ofticc. 

Cnhn11bt1s. ~{ay :29. r878 . . 

To the Com-missioners uf Hc:nr_v Cu11ul:v: 
GENTLE"<fEN :-At yonr request l have exanr incd the 

statute in relation to the auditor 's fee's in d itch case~ .. and 
find that section eig h t of the act of t\ pril 24, 1877 ( Laws of 
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Girls' !nd:nstriul Home: Super·intendcnt of. 

· 1877, page 1:29), determine~ all the fees the auditor is entitled 
to for services in ditch cases. That provides for ten cents 
for every one hundred for recording a ll papers which arc 
properly embodied in the final record. · 

Section eleven provides that the fees provided for by that 
act, shall he in f u.tl for all services, and makes it tmlawful to 
charge more. Respectfully, 

ISAIAH PILLARS, 
Attorney GeneraL 

GIRLS' INDUSTRIAL HOME: SUPETHNTENDENT 
OF. 

State of O hio, 
Attorney General's Office, 

Columbus, .May 31, 1878. 

H on. F. B. S p·ra.gtie, Dda<l!a.re_. Ohio: 
DEAR S11~ :- Yours of yesterday came duly to hand, and . 

contents noted. 
After an examination of the recent act, for the reor­

gani~ation of the "Girls' Industrial Home," I have to sa)•, 
that in my opinion, t he trustees need not appoint immediately, 
a successor to the present superintel1dent. T hey may wait 
until fa ll or longer if they choose. The prese1~t superinten­
dent can legally remain, without further bond , until his suc­
cessor is appointed and qualified. 

· · Respectfully yours, 
ISAIAH PILLARS, 

i\ttorricy General. 



448 OPI N!ONS Ol' THE ;ITTOHNEY GEN J·:Il:IL 

Boards of Eduwtiou; Po1( •crs of, to Establish Hig,h Schools, 
/tVith Scientific and Classical Cmtrsc~-; and Nor111al and 
Polytccllllic Schools. 

BOARDS OF EDUCATION; PO\VERS OF, TO ES­
TABLISH HIGH SCHOOLS, WITH SCIENTIFIC 
AND CLASSICAL COURSES; AND NORMAL 
AND POLYTECHNIC SCI:-lOOLS. 

State of O hio, 
Attorney Ccnc1·al'!; Office, 

Colnmbus, M.a_v 31, 1878. 

Hon.· f. f . Burns, Stat~ Comm.issioucr of Cu·mmon Schools 
of Ohio: 
SIR :-The questions referred to me b:•·. you, and upon 

whicl~ you request that I give an official opinion, are as fol­
lows: 

r st. Did the framers of the constitution (Art icle VI, 
Sec. IT), by the phrase ·'a thorough and effici.ent system of 
COII11110n !;chools throughout· the State." intend to authorize 
the General Asse111bly I'O enact laws sustaining. by general 
taxation. any higher gr ade (If scho<.~l than common schools; 
for instance, high schools with a colkg iate comsc of studies. 
normal schools for training professional teachers .: and \'ihat 

. did they mean by the phrase "common schools?" 
2cl. Is a board of education by the general school act 

(Vol. 70, page 2o8, Sec. so) authorized either by its letter, 
true spirit or meaning to establish a1iy other than. different or 
higher grades of common schools in the constitutional s~nse 
of the t.crm co·mmon schools; or may a board, under the 
general phraseology <:: 111ployed in that section of the ~~<.:hool 
act. establish. at disnetion. classical high schools. normal 
schools ami polytechnic schools. etc? 

It is very mani fc~t: fr(•m disl.'llSS ions in various parts 
of our State and country, that the qm:sl'ic;.ns ~ubmittcd arc 
of no ordinary importance. 

ivlany able· and learnc'd Illcn. pro fessi ng- to have the 
good of the country at heart, are of the dccidnl opi1!ion that 
the extent of the instruction in the higher bra nches in our 
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B.oa:rds of Educa.ti(m,· Powers of, to Establish High. Schools, 
With Scientific a'J'td Classical Courses,· and N onnal and 
Polytechn·ic Schools. 

ptlblic schools, which are maintained wholly by taxation, has 
been carried and is liable to be carried still further-far 
beyond what was originally intended by the men who so 
beneficently provided for establishment of free public ecluca· 
tion in Ohio. 

The president of a distingtiished college in Massachu­
setts, addressed recently a letter to a professor in a southern 
tmiversity, in which he said: "I am uot in favor of support· 
ing schools above the grammar school grade completely by 
taxation. I hold, that the parents of children who go to 
high schools should contribute a part of the costs of main­
taining such schools. * * * Elementary education is of direct 
and universal benefit, and is not only a legitimate, but tbe 
most legitimate public charge. * * * But the secondary and 
superior edncation seems to me to stand on a different basis." 

So formidable has the opposition become in Massachu­
setts to the support by taxation of schools for the teaching 
of anything more than the common or elementary branches, 
tl1at the board of education of that State, in its report for 
1876-1877, devotes considerable space to a refutation of the 
arguments against high school education at the public ex­
pense. 

The opposition to a liberal education as taught in high 
and normal schools and schools of technology, all supported. 
by taxation, is based upon two reasons, as stated in the re­
port. 

xst. That seconda·ry instruction is not necessary to the 
\Veil being of the State. 

2d. Only a small portion of the school population avail 
themselves of the advantages of the instruction in these 
higher institutions. 
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As still furtlta showing the importance of this question, 
aml how inlhH.:lltial the opposition to anything more than 
free ~~:hoo l ~ fur the tcad1ing of the elementary branches, I 
quol\.: illl ~:-:tract from a carefully prepared address delivered 
by 1-'r('lf. Piern: at th: meeting of the American So::ial Science 
Associ.tl ion. in Cincinnati, on the r r th instant. He says: 

''Tht.:rc is a certain rnmunum of education 
which ~ocicty must not only offer to its members, 
but whic h it must insist upon its .accepting simply 
for its own preservation. There is also a ma:t:imum 
to which public dema.ud sltould be restricted, a.nd 
bc_roud <C•IIich it is the part of judicious econo-m:y 
to /cCI!C:t: tltc pr01Jisious to individual competence 
and f'rit•alt: munificence. * "' * There seems 
to he tH) ~ullicicnt n.:asnn for introducing into pub­
lic ,:dllc:aliu ll til,· mdilllculs wltlch !Jclong c:rcll~­
si·;•, •/.1' lo a. col/.cgialc c:ou-r.rc." 

To determine the t.:Xh' llt c)l' ;tlltOllllt l)f cduc;Jlion which 
was intended by the langu;•gc c)f thc coustitut ion. whcn it 
provided for th~ establishment of a " thorough and efficient 
syslern of common schools throughout the State," .is not of 
easy soltnio n. The extent to which free public education 
shou ld be carried, is a fundamental question , lying at the 
very foundation o f the prosperity,well being,and intelligence 
of the people of th~ State. It is not the quesion of a clay 
or a generation: but one that must remain for all time, and 
be confronted by each g-cnerat·ion as it marches fqrwa•·cl and 
assumes the cont rol of P••blic and govt.:l'll lllental affairs. 

The second section o f a rtick: VT of the cc, n :;ti tuti~ul of 
·of Ohio, adopted in June, .t85 1. imperatively ~<tys: "The Gen­

eral Assembly shall make such provisions, by taxation. o r 
otherwise, as, with the income arising from the school trust 
fund, will secure a tllorough and effin'e11t systc111 of comtnon 
schools throughout the State." 
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vVhat was the extent of education meant to be "se­
cured" to the youth of the State by the system of common 
schools thus made mandatory on the General Assembly to 
establish ? It is not a question solely as to what the framers 
of the constitution meant; but a court, in construing the 
provision, would consider as well, what was intended by · 
the peo~le in its adoption. 

Judg~ Thurman, wllo is as able and learned a jur ist as 
ever sat on the bench of O hio, in his opinion, in the case 
of the E.1:chcmgc Bani~ of Colmnbns 1:s.Hines.reportecl in the 
T hi rd O hio State Report.s, on pages 46-7, says: 

The debate,:; of a boclv that forms a constitu­
tion or laws. are proverbia.lly ~msafe guides for its 
interpretations. Those who speak are generally 
"few, compared with those who vote, ·and among 
the debaters themselves, there is seldom seen a 
uniformitv of construction. The advocates of a 
provision · are often silent as to some of its neces­
~ary results, in order to avoid opposition , and its 
enemies sometimes misconstrue its meaning, or 
exaggerate its consequences. in order to defeat it. 
Debates are not a lways listened to or a speaker is 
liable to be 111isunderstood or misreportecl. A brief 
speech on tile Aoor so111etimes acquires a wonderful 
length in print: and n:!asons that the body never 
heard. 111ay first :;e;;c the light through the agency 
of the press. In the meantime, the law has been 
adopted, each member voting upon it according to 
the light of his own judgment. * * * But the 
convention was not such a body. It ·ordained 
nothing. It merelv recommended a constitution to 
the people. and it is to the v~te of the latter that 
the instrument owes .its vitality. The question, 
therefore, is not how did the convent·ion, but how 
did the people understand it. 

Adopting this reasoning. it would, therefore, be unsafe to 
rely solely on the meager report of the debates upon the pro-
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vision of tlw few· g\·ntkmcn who expressed themselves, of 
that hody ui able 111cn, fully ahrcast with the liberal spirit 
of tht· ti111c in which they a ct~cl -

For a morl: ccrtaiu l i~,:·ltt to aiel us in determining the 
question. UtHkr cou:>rckratic,~lt, we should l()ok to pub,lic aid 
that had b~~l~ll g-iven pritll' tn that ti111c in O hio and e lsewhere, 
to public education, to the gradual a11tl stc;tdy );rowth of the 
free public school s,rstern in Ohio and elsewhere: to the 
then status of many of the 1110re advanced pu.blir sd10ols, 
and the existing opinion and denta11ds oi the active and intel­
ligent friends of public education in Ohio. 

And it is also of great assistance to see what changes 
were made in the public system immediately following the 
adoption of the constituti on·. 

Ohio has been favored front the earliest period of its 
h istory, p rohably IJt:yond ll tOSl of lite Statl'S of thl: U11ion. in 
the aid given it for public instruction. T h is aid even allt c­
dates any permanent settlement of \\·hit·c people \\'ithin its 
liniits. It is ·now nearly a century since the passage of the 

·fi rst legislation in that respect. In 1785. when the Congress 
of the Confederation passed an ordinance for the su rvey of 
the western lands, one thirty-sixth (one section) of every 
township was expressly reserved from sale "for the main­
tenance of public schools within said township." The ter­
ritorial ordinance of July r3, J787, of the Congress- of the 
Conf'l:'ucration. for the governmen t of the northwestern 
territory, provided, itt artidc tlm:e: "Hdigion. morality and 
knowledg-e being· nc.::ces~ar)' l'(l g uc)d g'c'!Vl:rtllnctl t and lite hap­
piness of mankind. schools and t·llc 11lt:a•b or t:duc<•·tiun shall 
forever be encouraged.'' · 

'By subsequent legislatio n 9 11 the part of Congrcs~, one 
thirty-sixth of the entire lands of lh<.' State. was given to the 
State in trust for the support of schools. Th is equalled 71 f,-
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871 acres. About the same time, 69, 120 acres were g iven by 
Congress for the e1;dowment of two State universities, which 
were afterwards established and known as the Ohio Univer­
sity, at Athens, and Miami U niversity, at Oxford. Had 
these munificent donations been· carefully preserved and cared 
for. Ohio would no'~ have an irreducible common school 
fund o f $15,ooo,ooo or $2o,ooo,ooo, instead of the present 
amount of $3,500,ooo, and the universities an ample endo~v­
ment fund, instead of now dying out for the want of means, 
Again, in r862, Congress gave to each State, for the estab­
lishment of an agricultural and mechanical college within it, 
an amount of land equal to 30,000 acres for each member. 
T his made Ohio·s share 629,920 acres. T his land realized, 
upon sale, $470,307.28. 

But to return to a very brief glance at the history of 
school legislatio n in Ohio: 

The constitution, adopted 111 18o2, provid,ed, article 
eight, . section three: 

'·Religion, morality and knowledge being cs­
sc~ttiall:v necessary· to good g-overnment and the 
happiness of mankind, schools and the means of 
education shall forever be encouraged by legisla­
tive provision, not inconsi stent with the rights of 
conscience.,. 

Section twentv-five of the . same article, provides: 

"No Jaw shall be passed to prevent the poor 
in the several counties and townships within this 
State from an equal participation in the schools, 
colleges and universities within this State, which 
are endowed in whole or in part. from revenues 

· arising from donations made by the United .States 
for the support of schools and colleges: and the 
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doors of said schools, academies and universities 
shall be open for the reception of scl1olars, 
students and teachers of every grade, without dis- · 
tinction or preference whatever, contrary to the 
intent for whicli said donations were made." 

Section twenty-seven of the same article, also provided: 

"Every association of persons, when regularly 
formed, within this State, and having given them­
selves a name; may, on application to the legisla­
ture, be entitlecl to receive letters of incorporation, · 
to enable them to hold estates., real and personal, 
for the support of their schools, academies;- col­
leges, universities, and for other purposes." 

It must be conccd~::d, by any one familiar with the his­
tory of common school$ in Ohio. that, notwith~tanding 

these liberal provisions and org·anic expressions in favor of 
public education, that up to 1838 but little had beell! done 
providing for and perfecting a system of common schools. 
This, it is presumed, was the result of the hardships, toils 
and scanty means incident to pioneer life. 

It was not until r82r that any general school law was 
passed by the legislature, and this was so inefficient that 
but little was accomplished. Under this law, it was left to 
the vote of each town.ship whether school districts should 
be formed. In 1825 that statute was amended so as to, make 
it compulsory on the township trustees to divide their 
t~:nvnship into districts. 

The only. tax levied for school purposes was by the 
counties and this produced so small a revenue that but little 

. could be accomplished. The ordinary tax assessed would 
t1ot produce, for .an ordinary rural school district, more 
rhan ten dollars. 
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It was not until r837 that anyadvancement was made in 
the cause of public education. In that year, through the 
efforts of a few earnest men, a school department was es­
tablished by the act of the General Assembly, and tl-ie Hon. 
Samuel Lewis, of Cincinnati, was appointed State superin­
tendent of common schools. Mr. Lew·is was an earnest 
worker in the cause of popular education, and to him is 
due, in a large measure, the credit of reducing the common 
schools of the State to anything like a ttniform system. He 
made three annual reports, and resigned his office, and the · 
duties of if were ·passed over to the secretary of state, where 
they remained until the inauguration· of our .present common 
school system in r853. ln 1838. Mr. Lewis prepared, and 
procured to be adopted by the General Assembly,_ the first 
general common school law in Ohio of any efficiency. Under 
this law it was provided that school directors "may determine 
the studies to be pursued in each school, so that reading, 
writing and arithmetic may be taught in the English lan­
guage." This was a'fterwards modified so those branches 
might, U;l'Cier certain circumstances, be tatight in the Ger­
ma'n language. Teachers were, up to 1849, only required 
to pass an c~amination in spelling. reading. writing and 
arithmetic, as far as ·• the si111plc ru k of thret::.'' In that 
year geography and gT<ullmar were added to the qualific:t­
tions of the applicant for a certificate to teach. 

It may be safelv asserted. that up to the time of the 
adoption of the constitution of 185 r, that, so far as the 
.general common school system was concerned, no more than 
.the prima.ry or common branches were contemplated by any 
legisalti9n, to be taught. In fact, except as provided by 
·special legislation (which will be presently noticed), no 
other bral]ches were authorized to be taught in the common 
schools. Graded schoolS: were unknown to the general law. 
I do not, therefore, hesitate to say, that, in my judgment, 
the · common schools, prior to the adoption of our present 
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constitution, meant public schools for teaching the primary 
or common "branches of learning. 

ltV as the acloption of the constitution of 185 r, m1d the 
general lm.u. passed thcrcnnder in r853, intended to effe-ct" a 
change ·in the COJ/!1JI.0Jt School system.? 

After much reflection and in vestigation, I do not hesi­
tate to answer in the ·affirmative. 

From 1840 to 18so, the year the convention met to 
deliberate upon the provisions of a new con~titution for the 
State, and adapt the organic law: to the new conditions and 
wants of the largely increased and differently circumstanced 
population, unkno.wn to the few pioneers of 1802, the public 
mind, through the zealous exertions of Samuel Lewis, before 
named, Lorin Andrews, Prof. J. 'vV. Andrews, Prof. M. F. 
Cowdry, Asa Lord, T. vV. Harvey, H. H. Barney, Hon. 
Harvey Rice of Cleveland. and many others who should be 
named, with the assistance of the Ohio State Teachers' Asso­
ciation, and institutes held and lectures delivered in V;J.rious 
parts of the State, the people had been thoroughly aroused 
to the necessities o f a higher standard for public education. 
As a result of this,_ the general school system, not affording 
the means, special acts were asked for ancl passed by the 
legislature, authorizing the estahlishment of graded, union, 
and high scl;ools in 1~1any of the towns ~nd cities of the 
State. · 

The first graded school in the State was established 
in Cincinnati. Very ~oon :tfte•·. Clcvdand followed in the 
wake, and established a graded school. Tn both these 
s.chools the boys and girl~ were g-raded ilnc.l taHJ;hl ~cparately. 
Shortly prior to this time partially g raded schools had been 
established in New York, Boston. Providence and T;hilatlel­
phia. 

In the graded school of Cincinnati was taught, in ad­
dition to the common branches, analysis, rhetorical reading, 
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bookkeeping, and all forms of commercial paper, all branch­
es as applied to business, c01i1position, modern and ancient 
geography, histor y, algebra, geometry, trigonometry, men­
suration, surveying, ·chemistry, botany. natural history, geol­
ogy, natural'philosophy and rural econo1~1Y.. I have taken 
these from their course of studies when· the school was first 
established. 

The examples of Cincinnati and Cleveland encouraged 
other cities and. towns in a similar direction. The third 
city to establish a graded school was Dayton. This was in 
1841. The next was Columbus in r845, which elected for 
her superintendent of schools Dr. Asa D . Lord, in 1847. 
Dr. Lord was the first superintendent of schools elected in 
any city in Ohio. He was on·e of the most efficient educa­
tional workers in Ohio. 

Soon after these · examples, Portsmouth, ?viaumee and 
Zanesville, all by special legislation, established graded 
schools. In February, r847, the celebrated :\kron schools 
law was passed. The author of the plan embodied in thi3 
act was Rev. J. Jennings, pastor oi the Congregational 
church in Akron. I quote from a paper prepared by Prof. 
R 'vV. Stevenson, S11perintcndent of the public schools of 
Columbus, on graded schools, for the centennial history of 
the schools in Ohio, and to whom I acknowledge 111},' in­
·debtedness for many of tl!e forego~ng statistics in relation 
to graded schools. Prof. Stevenson says, in speaking of 
the Akron law: 

"The Ia w provides for the election of six 
directors, whose tem1 should be six years. It gave 
this board of education full control of all the 
schools of the town, which by a union of the sev­
eral school districts into .which it was divided, be­
came a single d istrict; and authorizes this board 
to establish six or more primary schools, and a cen-
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tral grammar school; to fix the terms of transfer 
from one grade to . another; to make and enforce 
all necessary rules and regulations for the govern­
ment of teach~rs and· pupils; to employ and pay 
teachers ; to purchase books and apparatus; to 
select sites and erect buildings; to certify to the 
town council the amount of money necessary for 
school purposes; and to appoint three qualified 
persons to act as examiners of teachers." 

The ·provisions of this law were so wise, and its i)rac­
tical operations so satisfactory, that its provisions were rap­
idly extended to t9wns all over the State; and it finally was 
enacted into a general la>v in 1849. Union schools, high 
schools, ·and graded schools, teaching not alone the primary 
branches, but all the higher branches of learning, and the 
classics, sprang up all over the State, until, vtl1en the conven­
tion assembled, in 1850, they numbered about seventy. In 
my judgment, it was the spirit of the foregoing legislation 
in relation to graded and union and high schools that was 
embodied in the constitution, and by which it was made 
mandatory on the General Assembly to provide·for a "thor~ 
ou.gh and efficient system of common schools throughout the , 
Sta-te." ~ 

It also must be conceded that the example· of a success­
ful public school ·system in Prussia and in New England 
Sjtates, especially Massachusetts, had a very large in~uence 
on the ·convention ancl people. 

· It was not for schools in which the co·mmon branches 
alone should be taught that the provision was made, but it 
was to sec.ure tho·rough and etfic,:ent schools, co11t1non and 
free to all alike, in whatever condition in life, maintained 
at the public expense, in which all the branches of learning 
of every kind might be taught , as demanded by the public 
welfare and t!1e wants o.f ~ach community. 



lSi\1!\1{ l'ILLARS-I878-188o. 459 

Boards of Educntio-n,· Po·w·ers of, to Establish High Schools .. 
With Scientific and Classica-l Cour'ses; and Normal and 
Polytechnic Schools. 

I ·am fortified in this construction by proceedings in the 
convention. On February 24, r851, the committee on educa·· 
tion submitted to the convention a second report, in which 
they provided tl_1at the General .Assembly should, by taxati.on, 
etc., secure a thorough and efficient system of common 
schools through the State, and place !he mea-ns oj ·i1Mtruction 
in the common b1·anches of educatioi1, for a suitable portion 
of each year, within the reach of all children therein of suit­
able age, and capacity for learning. (See 2d Voi. ·Debates, 
("J98.) 

This was voted down. and lhc !;Cction adopted as it now 
stands in section two article ~ i .x. l quote some of the ian-

. guage of i\llr. Archbold in debate on the question for what it_ 
may be worth : He hoped to see common schools advance 
not only to meet such demands as are now made upon them., 
but to meet higher and greater requisitions. Then the com-

. mon of the future .will need be fa r above the common ·of the 
present. He wanted to see a s_,•stem of schools as perfect as 
they coulcl be devised, and to see it improve so as to keep 
pace wilh. the most rapid progress of the most rapid eleme11t 
of Ou•r social and political coustitution. Society ought not 
to be shackled too far. H c hoped for a higher and holier 

"order of things in the iuturl·. Tltc ideas of ·wha.t ma.y be 
. useful. f<c•cnty yca.rs hence. 111ay be far different from what 

they are now. (2 Del.mtes, 698-9.) 

In my judgment. the law for the _" reorganization, super­
vision and maintenance of common schools,'' passed March 

. I4, 1853, '~'as .a thorough embodiment of the 1~1eaning of the 
constitutional prov.ision. · lt covered the whole ground that 
had been provided in . the various acts before referred tq, in 
relation to graded, tll1ion and high schools. It made each 

. towr\sliiP. a single district or nnion school. It provided f()r 
a board of education for the district. · 
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Section fourteen made it the duty of the "board of edu­
cation to establish a school in each sub-district of the town­
ship of snch grade as. the pnblic good, in their opinion, may 
require_; and in the location of primary sch:oofs or schools of 
higher grade, the board shall have refen:nce to population 
and neighborhood, * '~ * as well as to other circumstances 
proper to be considered, so as to promote the best.interests of 
schools." 

Section thirteen provided that the township board of 
education shoulcl have "the management and control of all 
the central and high schools of their proper townships which 
may. be established therein under the authority of this act, 
with full po.w-er with respect to such schools.'' And the to .. vn­
ship board was further authorized to "appoint one of their 
own 1l111llber the acting manager of schools for the township, 
who shall do and pcrfonn all snch duties as the board may 
prescribe in n::lation to the manag-emcn.l <ll1d supervision of 
the di ffcrent school~. ami the <:<lucational interests of the 
township, and may allow hint a reasonable compensation 
therefor." 

Section seventeen provided ''that the board shall have 
power to determine the ~udies to be p·ursr1ed and the school 
books to be ·11sed in the several schools under their controL" 
And again, in section twenty: ·'Each township board of edu­
cation shall have power to establish in their respective town­
ships, such number of gmded schools * * * as the public in­
terest might require." And by the same section, they were 
authorized to establish schools of a highe·r grade than pri­
mary, which should be known as ''central or high schools." 

Section thirty-three gave to boa~cls of edi.tcation, in cities 
and villages, full power over the educational interests in 
their _respective localities, in the establishment of graded 
and high schools. 'prescribing the studies and books, and 
making the necesary rules and regulations for the govern­
ment of the schools. 
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This act further made the radical change of abolishing· 
the county school tax, and providing in its stead a State tax, 
to be leviecl on all the property of the State, for the main­
tenance of common schools in the State, to be distributed to 
the counties, not in proportion to the wealth or ta:xcs. paid 
in each county, but in proportion to the enumeration oi youth 
oi school ages in each county. 

This act further provided, for the furtherance of know!-
. edge and the cultivation of the people, that a tax should be 
levied on the property of the State to r.aise a fund with which 
to supply a library to evet·y school district. It is general ly 
understood that the Hon. Harvey Rice. a Senator from Cuya­
hoga County, was the author of this act. While the bill was 
under discussion, fvl-r. Hice, in a speech, aiter remarking 
about the inefficiency of the general school laws of Ohio prior 
to that time, said: 

· "Yet it cannot be doubted that the old system, 
with all its defects. has been productive of an in­
fluence highly salutary in forming and training the 
youthful mind, and in developing the true elements 
of our moral and political power. But the State 
has now outgrown the garments that were fitted 
to her early condition, and astonishing changes 
have taken place in respect to her wealth and popu­
lation, as well as in respect to public sentiment. 
The banner of eclucatioual reform has been Aung 
to the breeze, on which is inscribed the watchword 
of the age, :Onward, forever onward!' Though 
not comr)rehended, perhaps, Jel the ,,:me has come 
when a. great. work is to be do-ne-when our legis­
lation must be so dit·ected as to aid the masses in 
their struggling efforts .to rise up and assume the 
proud position in the scale of human existence 
which the God of Nature has designed. But, how 
is this to be accomplished? I answer, by making 
the means of education as free as the .air and the 
sunlight. But this can be done only by a judiciou::; 
reorganization of our school system, and by the 
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application of a sufficient fund to keep it in vigor­
ous operation . 111 oney, si·r, is the onty motive power 
on which relia-nce can be placed.'' 

And again in the same speec~1, .Mr. Rice said : 

"By the provisions o( this hill, it is iu tencled 
to make our common schools what thcv C>ug·ht to 
be-the colleges of the pcopl<:-'chc;ap ~nougll for 
the poorest, and good enough fo1· the richest.' With 
but a slight increase of taxation, schools of different 
g rades can be establishe~l and maintained in every 
township of the State, and the sons and· daughters 
of our farmers and mechanics have an opportunity 
of acqui r ing a finished education, equally with the 
more favored of ou r land." · 

The:: spirit in which the common school law was enacted, 
characterized its earl_v ina ugu ration and enforcement. Hon. 
H. ·.H. Barney, a zea lous and able worker in the cause of 
ed ucation. was elected State co1mnissioncr of co111mon 
schools; and under his supervision, with the assistant~:: of the 
worthy men who had helped to bring about the advancement 
in education, the new system was t horoughly inaugurated; 
common schools were no longer intended to simply teach 
the common branches, they were made the ;<colleges of the 
people." Graded schools , high schools, academies a.nd col­
leges, if you pleas~, have been established all over· the State, 
with curriculums including all branches of learning, both 
scientific and classical. !\1[,-. Barney, in his first annual re­
port, said, "In artic le six. section two of the constitution, it 
is expressly required 'that the Genera l Assembly shall make 
p rovision, by taxation or otherwise, as. with the intet;est 
arising from the school trust f und, will secure a thorough 
and efficient system of common schools th roughout the 
State.' This language is too plain to be misunderstood. 
No feeble syste·m. or half way ·war!~ 7.('ill comply ·with th1's 
noble requisition." 
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The school law of 1873, prepared by· Hon. T. W. Rar­
vey, then State school comm issioner, and as thorough and as 
able an educator as Ohio ever had, took no step bacln .. ua:rd. 
It was designed to make the common school system of Ohio 
still more "thoro~tgh and efiicient.'' 

It has long been a settled maxim in Ohio, founded on · 
the wisest public policy. "that the property of the State 
sho1dcl educate the children of the State." This does not 
mean that they should have the advantage of a free education 
in the common branches alone, but in whatever goes to con­
stitute education. 

The question nf l'l1e extent (I{ the powers of a board of · 
education of a tuwn~hip, village .. or city to provide for a 
co_urse of studie~, and books to be used in their respective 
schools, does not seem to have been brought directly under 
juclicial review in Ohio. The nearest the questio!li was ever 
touched was in the celebrated case of Boa.1·d of Education of 
Ci1~cimz.ati vs. Minor, ef al., ZJ Ohio St., 21 r, involving the 
question of compelling the reading the Bible in school. 

The syllabus of the case is: 
I st. The constitution of the State does not enjoin or re­

quire religious instruction. or the reading of religious books 
in the public ~chool:- of the State. 

zd. Til<.: kgi~laturc having placed the 111anagement of 
the public ~cho(JIS utHI<.:r l11<.: ~:·xclusive control of directors, 
trustees, and boards of education, the <;ourts h~ve no right- · 
ful authority to interfere by directing what instruction shall 
be given, or ·what books shall be read. 

This.would seem to be a clear recognition and enuncia­
tion of the doctrine that boards of education were fully en1-
powerecl, . without constitutional, legislative, or judicial re-

. striction, to determine and prescribe the extent and course of 
instruction in their respective schools. Ai1d I submit that 
this is the true constr uction to be given to the present school · 
laws of Ohio. 
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I am not unmindfu l of the fact that an enormous sum of 
money is expenclecl every year in Ohio (and much of it prob­
ably wastefully), for the support of public education. 

The auditor of s tate's report shows that the general 
levy on the grand duplicate of the State for 1877, was, for 
the State cOn11110n ~chool fund, $t.573.663.28. For the 
same year the loca l levies for ~chool and schoolhouse pur­
poses was $5,7¢,5o2.47· This mak<.:s a grand total of taxes 
paid by the ljeople of Ohio for school purposes in the year 
1877, of $7,J70,I6S·7S, and to this must be added the interest 
on the irreducible school fund, amounting to $zso,ooo, and 
this at a time when there is · such a depression o.f business 
~ncl shrinkage valnes. "With the local authorities lies a lmost . 
wholly the remedy. But this is aside irom the question un­
der co!lsideration. I am strengthened in the legal view I 
have taken of the construction to be given to the constitu­
tional provisions, a·nd the laws enacted thereunder, by pro­
ceedings had in the late constitutional convention o f Ohio, 
which was composed of as able a body of men as ever sat in• 
Ohio as a deliberative body. 

On Thursday, lVlarch 19. r874, a majority of the com­
mittee on education, to-wit: John D. Sears, Henry F. Page, 

· Wm. P. Kerr and J. T. Carberry, made a report to the con­
vention of an amendment to section two, article six, wh ich 
reads as follows : 

·,;The power of taxation conferred by this sec­
tion shall be lim-ited to a. Sli'I"JI. sufficient to educate 
ali the children of the State in such common and 
necessary branches of learning as sha ll be pre­
scribed by law." (See Debates, Vol. 2 , part :2, 

page 2186.) 

This \~•as opposed in debate by !VIr. Cook of \Vood, lV{r. 
Cunningham of Allen, Mr. Alexander of Van Y.lert, Mr:. 
McCormick of , Mr. Townsend of Cuyahoga, Mr. 
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Bishop of Hamilton (now Governor of Ohio), l\Jr. Dorsey 
of Miami, and who was a lso a member of the convention of 
r8so- r , and others. 

The gro~mcl of this objection, mainly, v;as that the 
amendment proposed was a blow at· our graded and high 
schools.: that it was a step backwards. The amendment 

· fai led, and the provision allowed to stand as we now have it. 
Normal or training schools have grown up and become 

a part of the system in Cincinnati, Cleveland, Dayton and 
Sandusky. Speaking for myself, · I would say .that I regard 
the training and fitting teachers for their profession as essen­
tial and necessar~·. ln no other way can the common school 
system of Ohio be made so ··'thorough a.nd efficient:'·' 

In the United States there are one hundred and thirty­
seven normal schools, seven being· in Massachusetts~ which 
are made part of her school syste111. 

Prussia was the first nation to enforce the special train­
ing of teachers, and the exceHence of her public school sys­
tem is, without doubt, due to the fact that her schools are 
taught by those who have had a professional training. She· 
now has one hundred and one normal schools; Switzerland 
has thirty-two. Ohio should have. long since. established 
schools, at the public expeusc, for this purpose. T hat it is 
entirely within the provision of the law, I have no doubt. 
Should a board of education determine that the public good 
demands it, I have no doubt but that under the law, it would 
have the power to establish. (as has been done in i'vlassachu­
setts) polytechnic schools or schools of technology-schools 
for teaching the various arts. 

I conclude, therefore, after a full investigation of the 
question, that a board of education is authorized, by letter, 
true spirit, and meaning of the law enacted in obedience 'to 
the requirements of section two, article six, of the constitu­
t ion, to establish such schools, with such grades, and with 
such courses of instruction in the various departments of 
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education as, in its w isdom, the public good nwy ~ccn1 l<J rc­

qllln.·. 
Each board of education has the power, under the law, 

lo determine for its<:lf the minimu111 Qr m:1ximn111 of t he in­
struction it will fttrllish, l inl itcd only by the funds raised 
.for school purj)oses, and at its o.:onunaud. 

l£ these broad powers arc abused, the rc•ncdy lies with 
the people ani:l III~:: GeiH:r:d Ass\!l llbly. 

"Ih<: importance o f the ttue.<•tiou:> c•:111sidcn:d is '"Y apol­
ogy for the length of this opinion. 

Respco.:tfully slli!lllilted, 

ISA LA l·J .l' l LLA RS, 
Attorney Genei·al. 

!\TTORNEY GENEI{ t\L NOT ADVISER. 

State of Ohio, 
Allorncy Gcucrars Olti<.:c, 

Colu111 bus, J unc 1, 187.S. 

[)m;id BoJ•ce, Esq., East Li1-·erpool, Ohio: · 
S1 R :-I would with pleasure comply with the request 

contained in your-s of the 30th ult. , but think it would be 
wholly il1lpropel=- for me to express an opinion on the ques­
t iou 1111til it comes before me officially. 

Respectfully, 
fSAIAH PILLARS, 

Attorney General. 
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Oils,· Inspector o{-P1'0SCCllting Attome:y Not flntitle·d to 
a Per Cent. 01~ Costs Collected by Sheriff. 

OILS; INSPECTOR OF. 

State of. Ohio, 
Attorney General's Office, 

Columbus, J un~ 7, 1878. 

Hou. F. W. Grw~, State Inspector of Oils, C!e'cJelLwd, Ohio: 

DEAR S_m :-Yours of the sth instant came duly to 
hand. and has been· carefully considered. . 

An inspector of oils \11Hler the stntute of Ohio, passed 
l\llay 15. 1878. like all other oflitTr~ of t iH: :Stat<! can. of right, 
di!<charge the c:lutic~ of hi!< l•lfr~:e nnly wit·hin tho.: territorial 
lirrtil,; (tl' (lhip. r:ut '· do n•:•t hc,;italt: l•) say. that should an 
in,;p•:cl•:<r ~"' •.llltsioc of 1 he Stale. ami hy the conscut of tlze 
mtl/111/•ttlnrcr or th·(f/.:r. in,;pcct oil to be used or sold ·in 
(Jhio. that the inspection would be legal and valid under the 
statute referred 'to: 

Respect fully yours, 
ISAIAH PILL.A.RS, 

Attorney General. 

PROSECUTING ATTORNEY NOT ENTITLED TO A 
PER CENT. ON COSTS COLLECTED BY 
SHERIFF. 

State of Ohio, 
Attorney General 's Office, 

Columbus, June 7, r878. 

J. F. Cowey, Esq., Prosewting .~ llorney, Urba.ua, Ohio: 
DE,\R Sm :- Y ours of the sth instant came duly to hand 

and in answer I have to say, that a prosecuting attorney 
is not entitled to a percentum on costs pai~ to the sheriff 
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Coullf'Y Com111issioncr.1 l-la<·c No Power to Strilu Property 
/or Ta.ratio11. · 

by tl1c State. Tllc:y arc not ''costs collected of ·defendants." 
(Sec 70 0. S ... 67.) 

r~espect fully your.;, 
ISAIAH PILLARS, 

Attorney General. 

COUNTY COMM.ISSIONERS HAVE NO POWER TO 
STRIKE PROPERTY FOR TAXATION. 

State of Ohio, 
Attorney General's Office, 

Columbus, June r2, 1878. 

l·V. I•V. Mcl\ni.~·ht. EstJ .. ProscnrtiHg ,-1ttorne:v, S.rown 
Cou 11 J:v. G cor.~·t·lo<c'll. 0 hio: 
:OE:\1( S11( :-Yours .of the: 8th instant came July to hand 

and contents noted. 'fhc county C(Hilr~Jissiom:rs have no 
power in lho.: premises. The county auditor. nuder the in­
structions froni the auditor of state. has power to. st~ike 
property, not subject to taxation, from the duplicate. 

The auditor shou ld submit a statement of the facts to 
the state auditor for instructions. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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· J>rosecuting Attome'y; Ad,uiser-Prosec1tting Attorney. 

PROSECUTING ATTORNEY; ADVISER. 

State of Ohio, 
Attorney Getieral's Office, 

Columbus, June 12, 1878. 

'J'Iws. J. M c£lhc11ie, Esq., Aud·itor of Wayne C ountJ', ltV oos­
t.er, Ohio: 

Sm :-In answer to yours of the 8th instant, I have to 
say, that the prosecnting attorney is made by statute the 
legal adviser of the county· commissioners; and to him your 
question should be .referred. It would be improper for me 
to give advice in the matter unless he should request it. 
I presHmc the question can be answered bv the prosecuting 
attorney. Yours, 

ISAIAH PILLARS, 
Attorney General. 

PROSECuTING. ATTORNEY. 

State of Ohi·o, 
Attorney General's Office, 

Columbus, June 12, 1878. 

John. A. Pn.ce, Esq., Bellefontai·ne, Ohio: 

DE,\R .S•n :-I regret I cannot give you an. official opin­
ion as requested in yours of the 10th instant. : A$ you are 
aware, the statute makes the prosecuting:attorney the legal 
adviser of the county commissioners, and I, as attorn_ey 
general, have no authority for giving an opinion, and it 
would be improper for me to do so. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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A ttorncy Ge11eral N of Adviser. 

ATTORNEY GENERAL NOT ADVISER 

State of Ohio, 
Attorn~v General"s Office, - . 

Columbus, June 13, 1878. 

Col. I. N. Alexander. Van W.ert, Ohio: 
DE.·\R SIR:-Your communication of the Ioth instant, 

with enclosures, came dulv to hand, and contents carefully 
noted. · • 

As you are aware, the attorney general is macle by the 
statute the legal adviser of the governor, and various heads 
of <lq>CJ rtments and various public institutions a"nct prosec:ut~ 
ing attorneys. Beyom! these my predecessors, who were 
Stanl1ery, Pugh and \.V olcott, have held the attorney general 
was not atttltorizerl in g iving official opinions. 

You ~ay in yom ktter "'the object of taking my (your) 
opiuit)ll was lt"1 g-uard a~;ainst proceedings in quo warranto." 

One uf the g-rounds for the writ is '"when any associa­
tion of persons shall at.:l as a corporation within this State, 
without being legally· incorporated... ( S. & Cr., 1265.) 

ff the association avoids this provisioti, there will be no 
danger of proceedings in quo wa.rranto. 

Respectfully yours, 
I SAf AH PILLARS, 

Attorney General. 

r. S.-Since wntmg the above. the superintendent "of 
insurance, Mr. \~\' right, has called my attention to sections 
twenty-four and twenty-fiv~ of act of March r2. r872 (69 
Vol. 0. L., 39), and h~ says he wi ll insist upnn the thorough 
enforcement of. · P£LLAHS. 
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Po-.c-ers of the Board of Trustees of 0. S. U. 

POWERS OF THE BOARD OF TRUSTEES OF 0. 
s. u. 

State of Ohio, 
Attorney General's Office, 

Coluinbus, June 13, 1878. 

T. Ew1:ng Miller, Esq., Chairman Fina11ce Comrn.ittee of 
Board of Trustees Ohio State Universit·y: 
SIR :-I have given very careftl! atteqtion to the ques­

tion of the power of the board of trustees of the . Ohio State 
University, to accept the proposition of Mr. Hillgard and 
enter into the contract as required by said proposition. 

I am clearly of the opin ion that the board has no power 
to contract for the payment of the annuity as required by 
Mr. Hillgard's proposition. 

1st. The general power of the board to contract gives 
it no such power. 

2d. The eighth section of the act of r870 (67 Vol. 0. 
L., 21) which is in force provides that the ;'board. shall not . 
contract any debt not previously authorized by the General 
Assembly of the State of Ohio.'" 

3d: The fun~ls of the university cannot be diverted to 
the payinerut of an annuity. 

~fhe terms of Mr. Hillganl"s proposition can be carried 
out only by future legislatiou. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Ashtab11/a. Railroad Disaster. 

ASHTABULA RAILROAD DISASTER. 

State of Ohio, 
Attorney General's Office, 

Columbus, June 14, 1878. 

!lis n·xa/.lc:JJ(:y, /~. M. 81Wwp . Covcmor of Ohio: 
S11~ :-1 have carefully examined the communication of 

the secretary of state of the U nitcd States of the date of 
the 6th instant, as also the letter of Sir Edward Thornton, 
with accompaniments to Hon. vVm. M.' Evarts, secretary of 
state of the U. S., enclosed to you. 

The State of Ohio is in honor bound to pay the claim of 
Mr. J. Tomlinson for expenses incurred and time occupied 
by him in attending the sitting of the coroner's jury impan­
eled to pass upon the Ashtabula railroad disaster. 

The claim should have been discharged long since; and 
it is greatly to be regretted that the matter had not been. 
brought to the attcntiou of the General Assembly of Ohio 
before its adjournment, so that it might have made the nec-

,.essary ·appropriation to have paid said claim. There arc 
now no funds appropriated out of which it can be paid. 

I know of no course to pmsue, but to assure Mr. Tom­
linson, through the secretary of State of the U. S., and the 
British minister, ancl.the proper Canadian authorities, that 
upon the reassembling of the General Assembly of O hio, in 
January next, the claim shall. be brought to its ·attention and 
provision made for its payment. 

Hcspcctfully yours, 
.I SAIA H PlL..LARS, 

Attorn~:y General. 



JSAJAH PJLLARS-1878·-z88o. 473 
·-----··----------------------------------------
Attorney .General Not Adviser-Tax Tables to be Published. 

ATTORNEY GENERAL NOT · ADVISER. 

State of Oh io, 
Atl~rney General's Office, 

Columbus, June 14, 1878. 

Ceo. K. J e11kins, JI.sq., Mart ilLs F errJ•, o ·hio: 

Sw :-Yours of the 13th instant came duly to hand, and 
in answer have. to say: T.hat -under the law, I atf not au­
thorized to give an. official opinion upon th e question sub­
mitted, unless it is referred to me by the auditor of state. 

Respectfully yours, 
IS AIAH P£LLARS, 

Attorney General. 

TAX T ABLES TO BE PUBLISHED. 

State of Ohio, 
Attorney General's (Jffice, 

Columbus, June 14, 1878. 

1¥. l!. Clymer, Esq., Pub. ancl Ed. Va.n W crt Times, Van 
Wert, Ohio: 

. D'"AK Sm :-On my return ·here I found yours of the 
8th inslant. 

I have carefully examined the law, and am satisfied that 
both tables are reqllired to be published . 

Respectfully yours, 
ISAIAH PILLARS, 

Attoq1ey Gener~l. 
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Ditch-A ttor11ey C eneral Not ALiviscr 

DITCH . 

. State o£ Ohio, . 
Attorney General's Office, 

~olumbu s, June 22, 1878. 

George /1. Detmer, Esq., Auditor of Vlm /'Ve·rt Co11111_v, Van 
Wert, Ohio: 

D EAl< S1 R :- On my return here last evening 1 found 
yours of .the 17th instant. 

In answer to your inquiry 1 have to say, that l know of 
no other course to pursue, than to proceed and Ita ve the 
county ditch constructed, and whatever part of the expens~ 
the land (that is, the S. Yz S. E. ~ Sec. 22, T. 1 , R. r), 
should be;ir, assessed upon it; and i £ not paid, of course it 
would be sold to pay the assessment. 

F ron1 the fact s submitted to me, I know of no other 
course to advise. 

Hespectfully yours. 
I SA l AI-[ F'J LLARS. 

Attorn<.:.\' G~.:n~.:ra l. 

ATTORNEY GE NERAL NOT ADVISER. 

State of Ohio, 
Attorney General's. Office, 

Columbus. June 22, 1878. 

Col. Don PiaJf.. Moc-acltcck. Ohio: 
MY DEAR SIR :-On my arrival hc1·e last evening I 

found yours of the r8th ·instant. 
Th~ county· commissioners had sought my opinion in 

the matter )•ou write about ; but the law, not making the 
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Prosecuting: .Attorney Not Entitled to a. Commission on 
M V1li!J' Paid By State for Costs- Sheep; Kif ling of. 

attorney. general th~ir legal adviser 1 declined to give an 
opinion in the matter 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

PROSECUTING ATTORNEY NOT ENTITLED TO A 
COMMISSION ON MONEY PAID BY ST ATE 
FOR I.OSTS. 

State of Ohio, 
Attorney General's Office, 
· Columbus, ] une 22, 1878. 

f . H. Mitchell, Esq., New Philadelphia., Ohio: 
DEAR S IR :-In ans\ver to yours of the loth instant, I 

have to say, that prosecuting attorneys are not entitled to a 
commission on money paid by the State ·for costs. Their 

· right to percentage extends only to money made from defen-
dants. Respectfully yours, 

!SAlAH PILLARS, 
Attorney General. 

SHEEP; KILLING OF. 

State of Ohio, 
Atton1ey General's Office, 

Columbus, June 24, 1878. 

D. Brorun, Esq., Prosecuting Attoruey Carroll Count)', ·Car­
ro!ltoll, Ohio: 

DEAR SIR:-Yolir.s of the 2 r st. instant, asking my con-
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Sheep; K,:/ling oi. 

struction of se~tion eight of the aet of May 5, 1877 (74 Vol. 
0. L.. 178) came duly to hand, and has been carefully. con­
sitlerccJ. 

This section, like much other legislation, is not drawn 
with very great clearness. 

The literal reading of the section would require, that 
any person who may be damaged by the killing or injuring 
of sheep may present a detailed account of the injury done 
with the damages claimc.:d therefor. to the co111missioner, and 
sha.U make, it appear to the satls{actio11 of said co111missio11ers 
that he was damaged to the extent claimed by th.e· ''parol testi­
mo ny of at least two other persons being freeholders of the 
neighborhood.'' 

1st. That said claim is just and reasonable. 
2d. ·That said inj1.1ry was not caused in whole or in 

part, by any dog kept or harbored by the owner of said 
sheep, etc. 

3d. That the owner clocs not know whose dog or dogs 
committed such in j my. 

Now, I take it, that it would be utterly impossible to 
prove by anybody's testimony, e;-xccp t that of the owner of the 
sheep killed or inj11.red, that the inju ry w~s not cau sed, in 
whole or in part. by his own dogs, and that he does not 
know whose dogs did it. These are matters peculiarly 
within his ow n kqowledge. 

I would, therefo·re, say to the commis'sioners, that the 
testimony of .the two freeholders referred to in the section 
could relate only to the justice and reasonableness o f the 
claim and that in ca!;e the owner of dogs is unknown, that the 
amount could not be collected of him on execution if such 
was the fact. This is as far as their testimony could go. 

T he whole matter is leit to the jndg-n'1cnt of the com­
missioners under the proofs bdore them. 

Respectfully yours. 
ISAIAH PlLL t\RS. 

Attorney General. 
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BeacJz Resof.ution-Attorne')' General Not Legal /ld·viser. 

BEACH RESOLUTION. 

State of Ohio, 
Attorney General's Offiet~, 

Columbus, June ·25, 1878. 

H on. James ~Vi.!l-lams, A11ditor of State: 
SrR :-My attention has been called to the allowance to 

Mr.· Beach, sergeant-at-arms, under the statute ( S. & S., 
Sec. 4, p. 697) and to which you called my attention in your 
letter of the 25th ult. 

The resolution of th~ House of, May I I (and which you 
quote in your letter) providing for the payment of fifty dol­
lars to ]VIr. Beach. r ha vt; no doubt was intended to cover 
the sa111c services as thnt referred to in tht:: statute. 

Spe<tkt::r Neal, however, in a letter to me of the JISt ult. 
(a copy of which I here\vith enclose you) says that the 
amount of fifty dollars ($50.00) thus allowed Mr. Beach by 
resolution was in additio!~ to what he would be entitled to 
under the statute. 

If this be so, then you would be justified in making Mr. 
Beach such allovvance under the stattite as you think would 
be right. Respectfully, 

JSA[AH P[LLARS, 
Attorney General. 

ATTORNEY GENERAL NOT LEGAL ADVISER. 

State of Ohio, 
Attorney General's Office, 

Columbus, June 2s, 1878: 

T. B. Holland, Esq., Pan/ding, Oh-io: 
DEAR SrR :-Yours of yesterday came duly to ,hand. 
It certainly would be improper for me to give an opinion 

in the matter unless the prosecuting attorney w-ould request 
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Co11f-ract of Gas; Power of City to Enter I-nto. 

··it. I presume the prosecuting attorney and commi.ssionCl'S 

ha.vc 1'10 question about the law in the premises; and you 
can readily see it would not do for me to give an opinion 
unless requested by them. 

Respectful! y yours, 
ISATAH f'JLLAHS. 

Attornt·y General. 

CONTRACT OF GAS ; POWER OF CITY TO ENTER 
. INTO. 

State of Ohio, 
Attorney General's Office, 

Columbus, June 27. 1878. 

/IV. T 1-'or,l:.·cy . /.:·.wf. .. I ro11ton. _0/l(o: 

S 1R:-Yours of yestcrda v calllc duly to hand. 

The queotiou you snblllit. as to the powtT of city co.uu­
cil to enter into a contract for a term of. ycar~dor the supply 
of · gas, is not without difficulty a1~d uncertainty. It 
has been a serious question throughout the State: City 
councils are authorized by general statute to enter into 
such contract; but what is known as the Burns law (73 Vol. 
0. L., rz6) expressly provides " that no contract, agreement 
or other obliagtion, involving the expenditure of money 
shall be e11tered into. nor shall any ordinance, etc., be passed 
for the expenditure of money ·nnlcss the money to be ex­
peud.ed is in the city or 1n.llagc trcasnry.'~ 

This would seem to be mandatory and extend to all 
kinds of contract for the expenditure of money. 

The interpretation, however, it has generally received 
at least in its practical application has been to confine it to · 
contracts for the immediate expenditure of money ; that is, 
all SUCh 'contracts are ab$OluteJy prohibited UI1Jess tbe 1110lle)' 
1.-.--·-
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Liquor La.w; Who to Give Notice to To.wnshl'p Cle1·k . . 

is on hand. Many contracts have recently been made for·. 
gas for a term of years by councils. 

The Burns Jaw should be· amended so as to leave no 
doubt about the legality q£ these contracts. 

· Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

LiQUOR LAW; WHO TO G~VE :NOTICE TO TOW~­
SHIP CLERK. 

State of Ohio, 
Attorney General's Office, . 

Columbus, June 29, 1878. 

Henry Bruch, Esq., Clerk of Cemum Township, Fulton 
County: 

DE.-\R SIR :-In answer to you rs of the ::27th instant, I 
have to say, that no one, but the husband, wife, child, parent, 
guardian, or other interested person liable to be injured and 
rdw can lto~·e Cl· r;·gllt oj action hy reason of the sale of in­
toxirating liquors have the ri~hl" tn g ivt· notice to the clerk 
in pu r:;uanrc· of the act of .F d1ruary r8, 1875. 

A :;o.n - in ~ l aw is not incl uded i11 the list of persons, who 
can pface the name of his father-in-law on the township · 
book of said township, and if the name is so placed there 
\vithout authority, the clerk has the right to strike it off. 

Respectfully yours, 
ISAIAH PIL!..ARS, 

Atto rney General. 
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Criminal Cases; Pennission to Tahc E·uidcncc. 

CRIMINAL CASES; PERiVUSSION TO TAKE EVl­
DENCE. 

State of Ohio. 
Attorney General's ·Office, 

Columbus, J une 9, 1 ~78. 

Clarll Irvine, Esq., P·rosccu.ting A ttomc~, Kuo.1: County, M t. 
Vernon,· Ohio: 

DEAR SIR:-Yours of yesterday was duly received, and 
the question therein stated carefully considered. 

the provisions .of Sees. 27 and 28, Chap. 6, Criminal 
Code, iR my opinion was intended to adopt the same prac­
tices in criminal cases as pro,·ides in civil action for taking 
testimony by commissioners. Unless the parties otherwise 
agrl:!c, the interrogatories on both sides should be prepared 
and annexed to the commi~sion. and then the examination 
would hav·e to be . connued t1) said interrogatories.· 

The attorn~;:ys t)ll both sid~::~ ni Cl.>ursc ar~;: entitkd to he· 

present, and condnct the o:arlliuatil>ll a:> 1. ll:tve abovq in­
dicated; both partie:; may by ag-n:ement w·aivc the written 
interrogatories. 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney General. 
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County Surve'yor's Mileage to. 

COUNTY SURVEYOR'S .l'diLEAGE TO. 

State of Ohio, 
Attorney General's Office, 

· Columbus; July 7, 1878. 

481 

Byron Stilwell, Esq., Pros'ec-uting Attorney Ashland County, 
Ashland, Ohio: 
SIR:-Yot1rs of the 2<1 instant I found upon my return 

here yesterday, and after carefully considering the question 
therein stated, I am of the opinion, that a proper construc­
tion of the statute (Sec. 2, p. 747, S. S.) gives the county 
surveyor mileag·e, whether employed by the· day or-. other­
wis<·. 

The provision in the statute is "mileage going and re­
turning. J.O cents per· mile, and the chain carrier's and mark­
er's fees shall be paid by the person at whose request the 
survey is made." Now, whether the surveyors be employed 
by the day or otherwise, "the chain carrier's and marker's 
fees must be paid by the person at whose request the survey 
is made;" and so .. in the same clause, it is provided that.m£/e­
a.ge must be paid by the person at whose request the survey 
is made, without reference to the m(umer in which the sur­
veyor is employed: that is, whether he ' be employed by th<' 
day· or otherwise. 

Respectfully, 
ISAIAH PILLARS, 

Attor:ney General. 
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Fees of Attome)' fo·r Commissioners-Crim-inal Cases,· Fees 
in. 

FEES OF ATTORNEY FOR COMMISSIONER 

State of Ohio, 
Attorney General's Office, 

Columbus, July 9, 1878. 

J oint R. Stonesipller1 Esq.1 P.rdsec11tiug Attomey Mnskin­
gum ·County, Zanes<~ille .. Ohio. 
DE:\R StR :-On my return here today .I found yours of 

the 5th instant, and in answer I have to say, that in my opin­
ion, the fees of attorneys fo r services In defending the 
comlllissioners against the indictments found against them, 
must be paid by them individually. They were indicted as 
indi·uiduals for misconduct in office. 

T hey were not indicted as commission~rs, but as private 
citi:::c11s few an offense charged to be committed by wrongful 
t:xcn:i:<c •:> l p~)w~.:•· n(•t con fcncd by law. while county com­
n 11 $>'1•)Jl<.:r,.: . 

Th~irotddt'll~\· wa:-; pnrt:ly priv:ttc. ;111d there is 11\.> la.w 
by which they <.:au pay their attorm:y',.: kc~ •)ut of th~.: public 
funds. It was their misfortune to be indicted and with 
which the count·y has nothing to do. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

CIU!VIIN AL CASES: FEES IN. 

Stat~:: of Ohio, 
Attorney General's Office, 

Columbus, July 8, r8;8. 

Robert .4.. Scott. Esq.,. Prosecuting Attorn"3' Williams 

Cou.nt~'1 Brya~n, Ohio: 
SIR:- Yours of the sth instant asking my constructions 

in several respects, of the act passed March 16, 1878, entitled 
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Criminal Cases; Fees in. 

an "act to regulate the payment of certain costs in criminal 
cases" (75 0. L., so) was duly received. 

After a careful consideration of the above entitled act, 
1 submit the following, \vhich in my opinion, is the correct 
construction. to be given to said act: 

rst. That the fees o f justices of the peace, police 
judges or justices, mayors, marshals, constables and wit­
nesses shall be paid out of the county treasury, in a ll pros­
ecutions for felony (which by Sec. z, Chapter r, of the 
crimes act is any offe-nse punishable by death, · or imprison­
ment iri the penitentiary) in which a conviction is bad and 
shall be inserted in the judgment and cost bill "so that," in 
the language of the statute, ''except in capital cases, the same 
may be paid to the county, out of the State treasury." Sec. I. 

2cl. In prosecution for felony wherein the State fails 
a.t a11y step in the prosecution, t he fees oi witnesses before 
justice of the peace, mayor or police judge or jt1stice, shall, 
on the certificate of either of saicl officer before whom the 
case may have come, be paid, on allowance of the county 
commissioners, out of the county treasury. Sec. 3· 

3d. The connty commissioners may (shal l) at ai1y reg­
ular session. make an allowance to justices of the peace, 
mayors, police judges. or justices, constable~ and marshals 
in li\:u (>f k.::s in <.:a:>es for fl:lunv wlu.:n::in Ilk Stale fails 
;tt any ~tep in the prr• s~;:cntion: and in case for misdemeanor 
wher~:·in tht:re has been a conviction: but wherein the de­
fendant prov~=- inst) lvcnt, and from whom the costs cannot 
be made; provided the total an_10unt allowed to any such 
officer in all such cases shall 110t in any one year, exceed 
the fees legally taxed to him: nor in any event shall the tot~l 
amount allowed to any such officer, in any one year e.Rceed 
one hl1mh-cd dollars. (Sec. 4.) 

4th. That should it appear to the c01111~1issioners in · 
ascertaining the amount of fees taxed, so as to make the 
allowan·ce aforesaid in lieLI of fees to justices of the peace, 
mayors and police judges or justices. that either of said 
officers beyond whom a .case was commenced was negligent 
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Com.pe11satioll; ClcrJ.·s oi Senate. 

in not laking security fo r costs. in tak ing insufficient secur­
ity, in such case as the Ia w· authorizes the security for costs 
to be taken, in such cases no allowance shall be made, in 
lie u of fees; and it is the duty of the officer tb prove. in 
the first instance that he was no t so negligent. 

5th. County commissioners may allow and pay from 
the county treasury any necessa ry expense by any officer 
in the pursuit of any person charged with a felony, who has 
fled the county whether he be captured or uot. 

6th. No fees , under any circumstances, can be paid 
. out of the county treasury in proceedings to keep the peace. 

7th. In no case whatever . except as above j)rovided, 
shall any costs be paid out of the State or county treasury 
Lo any justice of the peace, police judge or justice, mayor, 
marshal or constable. (Sec. 3·) 

· Respectfully yours, 
LSATAH PILL ARS. 

1\ rtorney Ccllcral. 

COMPENSATION; CLERJ.(S OF SE:NATE. 

State of Ohio, 
Attorney General's Office, 

Columbus, July 12, 1878. 

H on. ]al)nes Wi!lia111s, Auditor ol Sta·te: 

DEAR Sm :-Your communication of the 26th ult., with 
accompanying paper s, in re lation to tile constitutionality o f 
the resolution of the Senate of Ohio of the elate of May, 1877. 
providing fo r pay for ';; twenty days extra services" of 
Howard E. Gilkey, C. C. Barihs, W . $. Thomas, J. H. 
Lantz and Vv·. M. Ease, assistant clerks of said Senate, a11d 
of the resolll tion of the Senate of the da te of ~via.y, 1877. have 
been most carefully considered. 
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Assignees Must Return for Tcu·atio1~. 

The languag-e of lhe resollltion is for "extra and faith­
ful . services." 

So far as paying for "faithft1l"' services is concerned, 
it most certainly would be in the nature of "extra com­
pensation.'' r cannot advise the issuing warrants under 
this · resolution; but for the pay to the clerks, I can see no 
objection in law, however much aga inst public policy these 
kind of allowances may be. 

With the legislatme lies the remedy. 
Respectfully, 

ISAIAH PILLARS, 
Attorney General. 

ASSfGN£ES MCST RETURN FOR TAXATION. 

State of Ohio. 
Attorni!Y General\ Office. 

Columbu~. J.uly y. r 878. 

· Ho11. f a.m.cs Williams . AuditoJ• of State:_ 

Sm :-The question submitted in yours of the r st in­
stant, to-wit: whether an assignee is required . under the 
law, to list the property in his hands as ~C:rch assignee has, 
in' connection with a brief o n the subject submitted by Jef­
ferson Palm, Esq., full y considered. 

tst. /Ill property. whether real or personal, in thi.s 
State, except such as i~ specifically exempt, "shall be entered 
on the list of taxable property. for that purpose in the man­
ner presc ribed" by statute. ( \ r"ide Sec. r, Tax Law.) No 
order or decision of any Federal Court or State Court C<lll 

change this broad provision of the statute of O hio. and 
which is strictly in obedience to the constitution of O hio, 
by directiug or holding that taxable property in the hands 
of an assignee either um\er the bankrupt laws of the U. S., 
or the insolvent laws of O hio, need not be listed. by such 
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assignee for ·taxation. And if any decision of that kind 
has been made by any Federal Court, I do not he!>itate to 
sa~·. it should be disregarded. The Federal Court should 
be ' taught that there are some limits beyond which they can­
not go in trampling upon the rights of the States. 

2d. Section four of the tax law·, is, in my judgment, 
broad enough to inclode every owner or holder <?f property, 
in whatever capacity, and compel him to list whatever prop­
erty of whatever. description may be in his hands or under 
his contro.l. i1~ whatever ca.pacif)' he may so have it or con­
trol it 

The law, in relation to the matter-, does not deal in 
technicalities. 

f-Vha.lc'iJCr taxable property is fotmd in the State, it 
should go upon the duplicate for taxation. With the great- · 
C::$t vigilance that can be used, en~rmous sums go untaxed 
every year in Ohio. 

. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

. REPLEVIN'; JURJSDICTIO~ BEFORE. 

State of Ohio, 
Attorney General's Office, 

Co~umbus, July 20, 1878. 

Fred A. Jofwso11, Esq., hrstice oi Peace, Cincimw,ti Toc.t'!~­
ship, Cincinnati, Ohio: 
SIR :-On my return to Columbus, I found yours of 

the I 7th instant. 
As you are undoubtedly aware, the attorney general is 

not made the legal adviser of justices: but, notwithstan.cl­
ing, in answer to yollr question, I will say, that a person 
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Jury Be/ore htstice. 

being a resident of the county in which the suit in replevin 
is commenced, must be sned in the Jo·wnship ·in which he re­
sides. Suit must be commenced in that township. 

Of course, the constable can go any place in the county 
to take the property 'described in the writ of repleviiJ. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

JURY BEFORE JUSTlCE. 

State of Ohio, 
Attorney General's Office, 

Columbus, July 26, 1878. 

B. Sa·uagc. !us/icc of Pcctcr.. Pa.uldiu.~·. 0/iio: 
DE.-\H S1H :-On IllY rctmn h1:rc this lllOrning- 1 fOlfnd 

yours of the 23d i11stant. and i 11 answer tlu.:n:l1) hav<:: t·o say. 
that there is no stat11tc a llowing _justi<:cs nf t·he peace t·o em­
panel a jury in criminal cases. 

In m.isdemeanors, if the defendant pleads guilty, the 
justice may fine or imprison as the statute may allow. If the 
defendant does not plead gnilty. all the justice can do is 
upon examination, to bind over, or discharge. 

There are:·-some very minor offenses that the justice has 
final jurisdiction in-such as profane swearing, etc. 

Respectful\:' yours, 
ISAT AH PILLARS, 

Attorney General. 
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STATE INSPECTOR OF OILS; POWERS. OF. 

State of Ohio, 
J\tto.rney General's Office, 

Columbus, July 26, 1878. 

489 

l-Ion. F. W . Green, Sto.te Inspector of Oils, Cleveland, Ohi.o: 
· . S rR :-Yours of the 24th instant came duly to llan"<l. 

The ·que.stion you sub1i1it is "has an inspector or de­
partment inspector the right to enter a store in which oils 

are sold or offered for sale, and demand that the oils on hand 
be inspected by him, or lllllst he only act when called npon 
for that rntrj)OSe ?'' 

l have given tile qllt::stion very careful consideration 
a 11d have to say. i 11 sect inn two 0 f the act of May I 5, 1878, 
providing fo1: the inspection of illum inating oils, it is pro­
vided for the appointment of a State inspector of oils and 
deputy inspectors whose duty it is "to provide themselves, 
at their own expense, with the necessary instruments, * * * 
for testing and marking the quality of said illu mi1iating oils, 
m1d when called on jo1· that purpose to pro·mptly ·i11spect, etc., 
etc." · 

Said second section furt her provides: 

"Such State inspector or his deputies are ltercby 
requ-ired, and it is ·ma.de thei.·r du.ty, to test the quality 
of all mi11eral or petrolenm oils *·;.·· * '~ which 
is offered or ·intended to be offered for sale for all 
illuminating purposes in this State." 

I t is ·the duty of the inspector or deputies, then, under 
th is section: 

r st. To. "promptly inspect" oils w hen called on for that 
purpose. 

zd. To inspect the quality of all oils wh ich is offered 
or intended to be offered for sale for illttminating purposes 
in Ohio, whether he is called upon so to do, or not. 1\nd 
for this purpose the inspector or deputy inspector has the 
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A udilor of Co~tnfy.; F ccs of. 

right to ~:ntt:r a stort: or any pl<\ce where said oils may be 
kq>t and di5charg·t: his duty under the statute. Any one 
intcdl'l'in~; with :my inspector in thus d ischarging his duty, 
wc.•uld he g-uilty o f the crintc of resisting an officer, and would 
IJc I i;~IJic: tu prosecution accordingly. 

1\n." (I[IH.:r inh:rprctation of the statute would render 
it 11111;:1 tory. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

1\UOITOR 0 17 COUNTY; FEES OF. 

State of Ohio. 
t\li:Of'ltt·y General's Offi.:c. 

Colnrnuus. J ul_v 27. 11:\78. 

/1 . 1-/ . I•Vilsou. I:.Stf .. Pt·o.w:cutin.g Allornry 1·/od.·i"t Cou·nly, 
l..o::au , 0/ti,;.: 
l.'lt-:AI~ Stt! :-Itt :111:0:\\'Cl' lc) ynurs ... r yc:o:lcrd:ty r have to 

say. I h;~r· lit e n; i:; 11c:t st:ct11t·ory prnvisions for extra pay to 
rounl'_v auclil'~'>l':i in .:ulc.lit·icm ' to their g-ctt~.:ral compensation, 
for services pcl'fc1t'mcr.l uudt•r lite law laxing dogs. It must 
be reg-arded. lhcrcft:•re. as covered b_v the general compensa­
tion lcJ ;ntt.l i tors. 

'It Glii ii C:>t l.cc lakt;tJ fn)tH the fund ari:-ing- from the tax 
on clogs. l~c.:spccl fttlly yours. 

I SA I' A H f'I.LI..A I<S. 
t\ ttc'll'llt:.v General. 
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Duty of Superintende11t Refonn Schoot-r;lttomey Cc~teral 
Legal Adviser of Ce?'tain Officers.· 

DUTY OF SUPERINTENDENT REFORM SCHOOL 
SCHOOL. 

State of Ohio, 
Attorney General's Office, 

Columbus, August 7, r 878. 

A. S. Frager, Esq .. Aud-i.tc1· of Greene Count)•, Xenia, Ohio: 
DEAR Sm :- ·Yours of the 8th instant came duly to hand, 

and in answer I 1-iave to ::;ay that "the proper officet· of the 
institution" referred to in Sec. 14, pages 62-75, 0. L., un­
doubtedly means the superintendent of the reform school for 
boys; and the certificate thereto of said officer, to give it 
any reasonable and useful construction, would mean the 
certificate of the superintendent that the youth named in 
the case and writ, had been delivered hy the sheriff to him. 
It cannot mean. that the superintendent shall terti fy the 
costs are correct, for he can know nothing abo~t them. · 

Through bm1gli'llg which is not uncommon in legislation, 
the section is silent as to what should be in the certificate. 
But I would give it the construction above indicated. 

Respectfully yours, 
ISAIAH PILLARS. 

Attorney GeneraL 

ATTORNEY GENERAL LEGAL ADVISER OF CER­
TAIN OFFICERS. 

State of Ohio, 
Attorney General's Office, 

Columbus. August 8, 1878. 

Wm. B. w·a,rnm, Esq., S1•l-va:n£a, Ohio: 
SrR :-Your letter of -the 6th instant in relation to the 
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Convictiou- or- fuslice Peace; E.rnmi11ation of a PaTty 
Be/ore ; Malzing Appea·r B efort: Court is Not Conviction. 

rights of orphans in the S. & S. Orphan's Home, came to 
hand. 

The statutes makes the atto rney general the legal ad­
viser of certain officers and ptlblic institutions and does not 
authorize him to give advice. to private parties. 

H t:'pect full _v, 
. JSA I 1Hf PfLLAHS, 

Attorney Genera I. 

CONVICTION-OR-JUSTICE PEACE: EXAiviiNA­
TION OF A PARTY BEFORE; MAKING AP­
P EAR BEFORE COURT IS NOT CONVICTION. 

State of Ohio, 
Attorney General's Office, 

Coh unl.n1~. i\ ug 11st 8, 18;8. 

/ 1//Jcrt Douglass. Jr.. J:'s,,.. /'ro.w:otfiu:.:: .··1 tforucy, C!tilli­
cMicc. O!tio: 

D'''"' S "' :-Y <Ju r:- <• r the (rrh c.:a rne d11l .v. to !rand. 
An examination of :1 party lwfor<.: a justice of peace and 

rc-qniring the party to'• <~nswcr t•:. the offense in the Probate 
Court <•r (•)mrn(•n F'k:;1s. is n(>t a c:om•ictt:on. 

1\ convictic:'" can •)niv b1: had aftet· a trial of the case. 
A prdirninary cx:lltrillal i•.111 is not a trial. 

1~\;!'pi:cl fully yours. 
IS;\IAH PfLLARS. 

Atton•c.:.v Cet1eral. 
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Pr;·ople's Mutual Benefit Association-Fines to lJe Pa·id Into 
Counf.j• Treasu1·y. 

PEOPLE'S MUTUAL BENEFIT ASSOCIATION. 

State of Ohio, 
Attorney · General's Office,· 

Columbus, August 8, 1878. 

11.1essrs. L3•nch, Day(?- L-ynch, Canton, Ohio: 
GENTS:-Yours of the 2d instant I found on my return 

here this morning. 
I have given no official opinion . concerning the "People's 

l'viutual Benefit Association," or the manner in v.rhich they 
do their bt1siness. · · 

I had some general conversation (the substance of 
which I do not now remember) with a party who called into 
my office, in relation to the 111auner in which said associa­
tion ·was doing business. 

\Vhatever I :may have said \Vas entirely inofficial, and 
merely a passing remark. 

I certainly would not undertake to give an official opin­
ion in regard to the matter tJnless it was brought before 
me in a proper way. 

Respectfully yours, 
ISAIAH PILLARS, 

t\ ttorney GeneraL 

FINES TO BE PAID INTO COUNTY TREASURY. 

State of Ohio, 
Attorney General's Office, 

Columbus, August 8, I8;8. 

David Fra.ncis, Esq., Mayor of A.·rca-nnm, Ohio: 
SIR :-On my return here this morning I found. yours 

of the 30th ult., ~nd in answer thereto I have to say: 



494 OPlNJONS OF THE ATTORNEY GENERAL 

A ttorney General Not Legal Adviser. 

rst. Under Section 9, Chapter r, Criminal Code, 74 0 . 
L., 242, all fines sh all within twenty clays (20) after their 
';receipt be paid into the county treasury. 

zd. A warrant need not be issued for a prisoner who 
has been arrested by the official ;:on view." 

\Vhere, however, he is committed to jail to await an · 
examination, or be held over lo a nswer to the proper court, 
without bail. a mittimus lllUSt iss ue. 

He:;pectfu lly yours, 

ISf\IAH I'1LL"\RS. 
Attorney G~th::ral. 

ATTORNEY GENERAL NOT LEGAL ADVISER. 

State of Ohio, 
!\tt·om~y Gene ral's Otftc.c·, 

Cc•l lllnl.H 1;;, A ug-u~t 8. 18;:-::. 

Nm1. C. C. f,fio:ihlillrll. Miun,:a.f•olis. !lliuu. : 

1)~:.,"~ S11~ :- On •n.v r..:rnnt hl': r~.: tuday. l f,nntd yours 

of the z8tlt in::;tant, in relati•:>n lC> the fraudulent adion as 
cla im<:d. (>f C)<:>pe r Jnsu rancc Co ntpany. ot Dayton, Ohio. 

Tt is a rnatt~::r not falli ng w ithin my official duties, and, 
rherd•:>r~. I. ..:an take no action. 

i' f the Cl':t~III'C a111.J cha ng·c V(l\1 Speak of (\lllOL1 11 tS tO a 

forga.~· (al:u:>ttt which .1. have ~(>ll l e doubt). the facts should 
be laid bd.:, re l he pr<:,;;ecu ting a tl•)rn~y of M ontgomcry 
County, and tit..: pr(>])(:r part:e:; indi..:tcd. 

I recommend that y.:•u ~ tt blltil· Ill~.: fact~ !(> llta t <:•l~i~:ial. 

.l~<.:sped fully you r~ , 

.ISAIAH l'l.U ... \R,S. 
!\ti'(OJ'IIC_\' Gctll:: r:d. 
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Fees in Inquests oi Lunacy. 

FEES IN INQUESTS OF LUNACY. 

State of Ohio, 
Attorney General's Office, 

Columbus, August 9, 1878. 

4~5 

lndg;e J. H. Cord.o1t, P. ! ... Putnam Connty, Ottawa., Oh~o: 
Dt::AR SJR:-Your· inquiry of ye~terday in relation to 

the payment of costs in proceeding in lunacy under Sec. 20, 

and following Sees. S. & Cr. 843 when the application fails 
and the party discharged, came duly to hand, and has been 
carefully considered. · 

I find no special legi~lat ion on th<: subject. Sec. 40, 
S. & Cr. 84-7, provide!; for tilt: payment of "·taxable costs 
and .. ·~p<t••st:s'-' under the pr{1vision of the act, Ot;t of the 
county trc.:asur y. 

But ·this, in my opinion, would o nly be in such cases as 
·the court holds the party to be a lunatic, and commits them 
to the asylum . 

'vVere I probate judge, I should tax the costs and ren­
der judgment .therefor, against the party maki1-ig the affi­
davit and instituting the. proceedings, in all cases when the 
proceedings fail. 

I am of the opinion the courts al)ove woul(i sustain such 
judg-ment, on the g<.:n<::ral prin~iple that the .court has power 
to tinally di:-;posc <A whakver matters the statute gives it 
jurisdiction of. 

Respectfully yours, 
ISAIAH PILLAH.S, 

Attorney General. 
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Coroners; Powe!·s rwd Dut·ics of, iu Holding lnqncsts. 

CORONERS; POWERS AND DUtiES OF, IN HOLD­
ING INQUESTS. 

State o f OJ:io, 
Attorney General's Office, 

Columbus, August r 3, 1878. 

flon. Jomes H/iflirJ/11.\_. Auditor uf State: 
~11{ :-Yours of the zd instau t. ·cnc.:losing· the letter of 

J. T. Irvine, Esq., aud itor o[ ~·[usk ingum Coun ty, of the 
30th ult., in relation to the powers and du ties oE coroners 
in holding inquests, and also calling attention to the abuses 
which are sometimes practiced by coroners in unnecessarily 
holding inquests, has been carefully considered by me. 

T he powers a nd du ties oi coroners in holding inquests 
upon the bodies of dead persons, one would stippose, at this 
time, would be well understood; but that there a re m.an y in­
quests held, unnecessarily, a nd without any valid a u thority 
of law, l have ll(J dOtlbt. 

T he coroner is (•lit: o£ the ancient officers oE the con•­
mon law . and "ras , -,,·ig-ina l l~· a11 offic~ of gn:i.l t dignity. and 
o nly filled by the nobi lity of E ng-land . who served without 
.compensation. 

. T he first statute defining t he duties and powers of coro­
ners was passed by ·Par liament in the fou rth year of the 
:·~ign of Edward I ( r278) . It was then made the d uty of 
the coroner, with the assistance of a jury, to hold an inquest 
upon the body "whcn·any person was slain, died sudden ly, o r 
i:1 pr ison, concerning the manner of h is death." And it was 
further made the duty of the coroner that if the investiga­
tion looked to the guilt of any person in causi ng the death, 
he s hould a rrest a nd commit to prison for further t rial. 
T h us the coroner's inq uest answ·ered the purpose of ouJ· ex­
;:mmmg courts. A nd such, I bel ieve, has substantially rc­
u·,ainecl the law of England until this time. vVhilc the of­
fi~t:; of coroner has always been known to the laws of. the 
var ious States o f the U nion, yet his powers and d ut it~~ ha vc 
been much more limited than in Engalncl. 
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Coroners; Po<N'I'S and Dnf:ics of, ·in Holci£ng [nqucsls. 

Even · the ancient and. useless coroner's jury was main­
tuined up to the rsth of May last, when it \\;aS abolished . 

. The powers and duties of a coroner iu Ohio as to the 
holding of inquests a.re cleady and well defined by statute. 
The act passed by the General Assembly May IS, 1878 (75 
0. · L , 570), provides: · 

"Tiiat whenever information shall be given to 
any coroner that the body of any person whose 
death is supposed to have been caused by violence, 
has been f ound within hi~ county, he shall appear 
forthwith at the place where such holly shall he 
* * ''' ::: and proc(·cd to i nq ui n:· how the dc­
cea~cd ca111e t1 1 his death.'' 

'fllis i~ but !he languag·~.: of the oldest statute in Ohi() on 
th<:: suhjed , and poi11ts o ut precisely under what circulll­
stances it is made the duty of a coroner, or when he is in­
vested with the authority to hold an inquest. . The investi­
gation; unlike that under the English law, is not a criminal 
proceeding. It may develop facts which may result in a 
criminal proceeding. 

The inques.t is held solely to ascertain whether the death 
of the person .whose body had been fou.n.d, and the cause and 
manner of whose death is unknown< but is ·reasonably sup­
posed to have been produced by violence, wa.s 1··11 fact p·ro­
duced .b'v violence, and ·if so, b·v who·rn. 

Jf ~pori the examination ti1e statute provides, 

"The coroner shall find that the deceased came 
to his death by force or violence, and by any person 

. or persons, it shall be the duty of the coroner to 
arrest such person or persons, and convey him or 
them immediately before a proper officer for ex­
amination according- to law; and if ·said persons, 
or any of them, shall not be present, it shall be the 
duty of the coroner forthwith 10 inform one or 
more justices of the peace and the prosecttting at­
torney, of the facts so found, in order that the 
person may be dealt with according to law." 
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Cor(lncr: 
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Po«•c-rs aJUI lJnlir·s of, ·in Holding hllfllt'.~ls . 

.A con.Jnc1· is authorized hy law to hold ;m inque~t· ouly 
'lC'hr11 he· has crctliiJ/,; iu(oruwliun /Ira/ the dracl body 'o/ a 
pcrso11 has bc:c:u (ottntf. <<•ithin !tis 1'011111_\f. Sllpf>oscd. to hcr'i:r: 
I'OIIto' lo his or her J,:alh !Jy ·;:io!tllc'<:. '.l.'his is t·he lan ~llal,:·e 

<.If th <: ~l:tl ' lll'l.'. 

·The lu:uly lllllsl· l.1ave l.•eo.:lt /OIIIIcl in a well-ddined. o,;:-; ­

la hlisht:d a11d cvcry-•by 11s~.: ,_.r the ll:nn. 
I r ;, person GI111C It) his (I I' ilel' dt•atll in l ito.: pr<.:Sl:lh:c (.r 

otiH:rs easily acccssibk. :111c.l tit~: casually. o;or cri111i11;tl viOicltCl: 
<tl the hands of another. ill all :-;w.:h ca~c:-;, m·itho.:r I he spirit 
nor the letter of the statute contemplates nor authorizes an 

inquest to be had upon the body. The <lead body is not 
''(ol/nrl." The cause ancl man1:cr of the death is known. 

If it is by crimina l v.iolence, it is the duty of the proper 
officers to arrest the g uil ty party at once, and prosecute 
him . In s uch c;1;;cs. th o.: coroner's inquest can accomp lish 
nothing- that can be dollc in th~ pr~·li111inary examination h:td 
L~:: i<.ll'<.: a just ic...: (If t ho.: p~.:ac~.: o.n· pnl icc: .i udge. 

I ant well aware that a practic~.: ha::; gn)wll up all (1vo.:r 
the Stale and especially in the large.: ciiies ... 1 (l(llding- an 
ilH(Ill:st in al111ost every case ( 1f viokllt or slu.lrkn <kalh, 
let it occur however opculy and in public view it may. ltr­
IJilCSl.i in such cases are not authorized by law, aml lhc prac­
tice should cease. They are not only unauthorized, but ac­
complish no possible good ; are often improper intrusions 
and outrageous on the fee lings of the family and friends C'l{ 

the deceased, esp..:cia lly where a po.1·t mortem. examination is 
had: :tnd then large and unnecessary costs .are made to be 
paid out of the public ft~ncls. 

It is only, I n!peat, where the dead body is found, sup­
posed t·o have· been caused by violence, but the manner of 
the dc.:ath t111known, that the statute authorize!; an in(\ucst 
t() IJc.: held. 

Should a cmoner go beyond his power, and hold an ill­
que~!· not :tlllhorizecl b_v law, ram of the opinion, there is nn 
tllo'ltk: hy which he could en fo rce payment of fet:~ l'o him for 
!'llch sc.:rvict·. 
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Should a county auditor be clearly satisfied that an in­
quest had been held in his county not authorized by Jaw, 
he would be justified, in fact it would be his duty, to with­
hoi(..] paymen t of iees to the co roner for such services. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

COUNCIL; MElVrBER Of. 

State .of Ohio, 
1\llorney Gencral"s Office, 

Columbus, August 15, 1878. 

G. G. Banlu:r, Esq., City Solicitor .. Delaware, Ohio : 
DEAR SJR :-On my return to Columbus last evening, I 

found yours of th~ roth instant. 
I examined Sec. 29, Chap. z, Municipal C9de (75 0. 

L., 196) beiore I gave my opinion to the mayor, and since 
receiving your letter I have again given it careful thought, 
and I can see nothing to cause me to change my views. 

h sectns to me dear, tlt:tt t he ·'.-;crvicc:;'' referred to in . 
scctio11 twcnty-11iuc, i~ ~otnc kind of official service. 

True. th<: gcncral polit·y of the law. is, that a member 
of council is l:orbiclden to e11ter into a contract with the city. 
Rut .this certainly does not mean that a man who happens 
to be a member of the council, cannot be employed by the 
street commissioner, or any one else authorized to employ 
labor for the city as a common laborer . 

It see111s to me that this is the true construction to be 
given to this section. 

Respectfully yours. 
ISAIAH PILLARS, 

r\ ttorney General. 
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'rrtlslecs of lJcllc·uolt~tlt Jnslilulivns: f/o·w Chosen-Auditor 
of County Cfati"u tu Fi./f Vacanc~v. 

TRUSTEES OF E:r::;-H·:vou::NT 1?-.!STITUTIONS; 
HOW CHOSEN. 

Stale o.f Ohio, 
J\ ttflm~:_v Ct'IH.:ral' s Office, 

Cuhunbns, ;\ ng-ust 20, r878. 

Fmnk Moorc, Esq., Mt. Vc·r11an, O!tiu: 
DE:\R Sm :..:_Yours of the 14th instant l found on my 

return to Columbus th is morning. Section two .of the act 
(69 0. L., 83) I think clearly answer s the question yon ask. 
It provides "That the trustees and officers thereof shall be 
chosen in such manner {md for sut:h. time as may be provided 
in the rules and regulations of such association." 

The rules and regulations must determine the time for 
which a trustee shall hold-his office. 

Rc~pccl' full)'. 
JSA IAH PlLLARS. 

Attorney Gt'ncral. 

AUDITOR ·oF COUNTY ELECTION TO FILL VA­
CANCY. 

State of Ohio. 
i\ttoml'Y General'!' Office, 

Coltunb11s. Aug-ust 21 . t878. 

Joseph C. flnff·ma•n, Csq .. New Lc.ringl'"'· Ohio: 
. ))r::;\R Sw :-Your inquiry of tl1e 12th in~tant in rela­
tion to the election to fill the vacancy in the oll·icc of auditor: 
of yom county (Perry) has been ~ardnll y considered. 

The statute does no1 provide_ that lite l'kdion in such 
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County Treasurer; 1l1neagc of. 
----------~-- --------------~-

cases shall be for the unexpii·ed term. Hence, it must be 
for the fttll term .. 

· Respectfully yours, 
ISAIAH PILLARS, 

Attorney General.. 

COUNTY TREASURER; MILEAGE OF. 

State oi Ohio, 
Attorney General's Office, 

Columl.m=-, Aug-ust 19, 1878. 

/lou. }mncs 1·/li/lia.ms. Anditor of St_atc: 

Dt:::\R StR :-In answer to your inquiry of the 17th 
instant, I have to say, that in my opinion, a county treas­
urer is not entitled to the allowance of eight per cent. per 
~mile for "traveling fees" as provided ior in Sec. XXIV. 
S. & Cr ., 1587, where he does not either by himself or deputy 
go to and return fron\ the seat of government in· making his 
settlement. 

The _travel must be actual, not constructive. 
This is the ruling in all analogous cases. 

Yoms, 
ISAIAH ·PlLLAHS, 

Attorney GeneraL 
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M-u.nici pal C orpor~tio1t's Po<t•cr to Regulate S aioons. 

'lVIUNI(.:LPAL ·CORPCmATLON'S POWER TO REG­
ULA'!'[ SALOONS. 

State of Qhio, 
Attomey General's Office, 

Columbus. August 21, 1878. 

ffoll. Ross. f. /1/e.mudcr. Bridgcporl, Ohip: 
DE,\R SrR :-·ir have carefully considered the question 

of the validity of· the ordinance copied in yom letter of the 
;th instant. 

In paragraph five of section one hundred and ninety­
nine 'of the municipal code of 1869, power was given to all 
cities and incorporated villages "to regulate, restrain ancl 
prohibit, ale, beer and porter houses, and shops; and houses 
and places of notorious and habitual resort for tippling and 
intemperance." Under this provision, the village of McCon­
ndlsville passed an ordinance prohibiting: the keeping- of 
ale. beer ·or porter houses. 

Tilt: Supreme:: Cot-trt in th~· case oi -Bnrrhlwldrr ·;:s 

V·illage or McCunnclls<-'ille. 20 0 . St._. 3o8. held the ordinance 
to be 'Z!alid: and received and disting·uishecl the cast's of the 
city of Ca.uton <-'S. Nisl. 9 0. St., 349 and Thomp:;on 'i 'S. City 
of ivlt. Vern on irom the M cC onuellsville ·case. 

The provisior1 in the code of 1869 was modified in 1875 
(72 0. L., 107) so that it read, · shall \lave power "to reg­
ulate ale, beer and porter houses or shops." This also is 
the precise language of the new municipal code. 

That a municipal corporation had the power at the 
time of passage of the ordinance (August 14. 1876) to rcg-
1tlate ale, beer and porter houses or shops there can be no 
doubt. 

The question then presented is, does the o rdinance in 
question attempt to regulate ale, beer and porter houses and 
shops? I am of ,the. decided opinion that in the true sense 
of the ten11, it does so attempt to regulate such houses: and 
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th( · - 'rc, in mv judgment, the ordinance is .Ya1id, and I · 
think the Supreme Court would ··so hold. 

Respectfully yours, · 
ISAIAH PILLAHS, 

Attorney General. 

COUNTY TREASURY; VACANCY IN. 

State of Ohio, 
Attorney General's Office, 

Columbus, August 29. r878. 

P1·cd Yo11ng, Esq., Treasurer of Pauld£ng Co·unt'y, Pan/ding, 
Ohio: 

Sm :-Yours of the 27th inst.ant came duly to hand. I 
have given most careful attention to the question as to 
whether a vacancy will exist in the office of treasurer o.f 
yotn· county after the first Monday in September b): reasoit 
of the failure to elect your successor at the general election 
last October. In my judgment the law is as follow-s: 

F irst-Tf you are 110\V serving for the first term as 
county treasurer. that is. i i you were fir st elected at the Oc­
tober election, 1875, then yon will continue to be the treas­
urer, and entitled to hold' the same after the first Monday -in 
Septe·m.be·r ue.rt a-nd ;z.n.t·il ')•onr successor ·is elected and quali­
fied. T he failure to elect your successor at the election in 
October last does not create a vacancy in said case. 

· Second- If you are now serving upon your second 
term ,as treasurer, then t.here will b.e a <•aca.ncy in the office 
after the first ·Monday . in September, if no successor was 
elected last October. 

This follows from the provision of section 3, article IO, 

of the Constitution, which is that 110 person shall be eligible 
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Prosecuti11.g Attorney,· Fees u/-OIIio State _Universit·y; 
L1'abi!ify ol Prof. Co/vi11. 

to the office of sheri rf n1· connr_v treasurer for '//lore than 
four ycurs in a11~· p~riot\ ,_.f :'ix y\·ars. 

T hus under tlu.: Cunst iwtit 111 you cannot serve longer 
than four years, whdhcr tl1c rc i:; a sncccssor elected o r not. 

Rl'~pc\' 1 f 1111." you.rs, 
JS:\1' ;\1-1 PILLARS, 

! \ tton1c~1 General. 

PROSECUTING ATTOl\.NEY: :FEES 01'. 

State of Ohio, 
Attorney General's O ffice, 

Columbus, August 29, 1878. 

T. f. Gilmore. E.~q., Prosc(l(ti11g Allomc_,. T1!arre11, Oh·io: 
DE:\R SIR :-ln an!'wa \t) ymm; of the zzd inst.. I have 

to S[t)' , that it i:; the J-'cclrrnl Crll.\'11.\. oi 1870 which mu!'t con­

trol. 
1~e~pc~.:l fully ~·m 1 r:;. 

iSAIAH PILLARS, 
Attorney General. 

OBfO STATE UNIVERSITY: LIABILITY OF PRO F. 
COLVIN. 

State of O hio. 
A ttorncv General'!' Office. 
· Colntnllll~. !\ 11!-;'ll:;t 30, 1878. 

lv[essrs. J. H. r}11(/C:rSOII (lilt/ T. c~('ill.:: Miller . F.:n:wt.i~JC 

Contmittee of Board of Tn,.~,,.,._, Ohio U11i'i:crsi1y: 
GENTLEMEN :- 1 hnvc gi v~.:n v~.: rv Gtn:ful anrl' impartial I 

consideration to the questio.n si1bn1it.lcd to 111e 1)11 I'IH: r6th . 
iust. in relation to the claim of Prof. Wn1. Colvin for scr-
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Ohio StMe Universit-y; Liirbili!:)' of Prof. Colvin. 

vices as pr.ofessor in the Ohio State L' niversity for the past 
college year. 

Soon after the· submission of the question to me, the 
Hon. George Hoadly submltteci a written argument in be­
half of the claim of Prof. Colvin. To this argument, which 
pres·ented fully and a.bly the case of Prof. Colvin, I gave 
careful attention. 

In your paper submitting the case to me you say: "The 
engagement of a profes~or is onfy b-y the -year, and ter-

. minate.; at· the end of the year, unless the parties by mutual 
consent continue it:'' Again you say: ·"It has always been 
the custom of the boarci .of trustees to take a vote each year 
on the renewal of the engagement with professors." 

. Upon this statement of fads, there can be no question 
as to the law of the niatter. 

Prof. Colvin's engagements as professor of political 
economy and civil polity being only from year to year, ter-

, minated at the end of the college year in 1877, unless some 
action was taken by the board of trustees which amounted 
to a re-engagement, but the very opposite was indicated by 
the action of the board. 

On January 8, 1875, the board of trustees created the 
chair of political economy and civil polity and engaged 
Prof. Colvin to fill the same at a salary of $2,500 per annum. 
(See Fifth Annual .Report of Hoard of Tru~tees. page 16.) 

This chair Prof.. Colvin continued to fill, from year to 
year nnclcr re-engagements (if yonr statement ·of facts be 
correct), until the close of the · college year in 1877. On 
Jur-.e 20, ·r877, the board of trustees by a vote of 9 to 4 (I 1 

being a quorum to do business), passed the following reso­
lution: ·~Resolved, That the curr'iculum be changed by 
~tr.iking therefrom the Department of Political Economy and . 
Civil Polity and substitutiug' therefor. the Department of 
Mines and Mine Engineering and 1V1etallurgy." (See page · 
roo, Seventh Annual. Report.) 

The action of the board had the tlear power to take and 
bv a majority vote at a meeting of a quorum. 
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0/t'io State U11iucrsity; Liabilil)' of Prof. Co/~Jin. · • 

lly the last clause of Sec. s. act of April ·20, 1877 (7.:1 (1. 

L., 102). which act is now repealed, th:it, "it shall n:quire a 
majority of all the hoard to dect or n:move a president r.tr a 
')'ir'ofl'.ssor." The acl'i!)n IJf the lx,ard . referred t·o. w:ts not 
the retlloval o f a pn:sidc nt ~ ·,r professor : it was the ahf, li t·intt 
of tlw chair. l..d tht: chair have been ;tlu.Jiish~:d what'cver 
lime in thC. _\'l:ar it tni~hl have been. the pt·of1;ssor would 
ltav1: 1'1:111aill(:d aud been culitled h) his s:d:11·y {nr th,· r.:-

1110iucfcr of tl~e year. unkss rt:lllovcd by a tnajoritv t~f ;dl 
the bo;m l. 

The action of the board was nol tll tly ~~alicl f(lr the pur­
pose intended; but was also notice to Prof. Colvin, . that un­
less re-engaged in some other department, his services were 
no longer needed or wai1ted. 

Again on the same day, to-wit: June 20, 1877, the board 
took the following action: "Resolved, That Mr. \¥illiam 
Colvin. who has heretofore been professor of political econ­
omy and ~·!vil polit.v, a clwir now abolished. is cnt!tled to pay 
fot· tlw ~.:o ll cg·e year ju:;l' ended.'' (Se~: p. to:~ Annual r~c­

port for t8?('i-7.) 
No opposing votl's to litis resolnti~,~n. or opjll)silion. 

seem to have. been given or .made; and .hence the presump­
tion would be, that it was voted for by all the .members of 
the board who w.ere present. 

If the aboli tion of the chai_r would have ha~l the effect 
to· ·rc1110ve the p-ro{Nsor then it would seem, that u~on this 
last resolutioi1 to have ha·rl the requisite number of ·vot!!S. 

As with the first resolution, quoted. so with this: It 
was notice' to Prof. Colvin. that unless otherwise engaged· by 
the hoilr<l, his service's wonlcl not he wanted for the cnsuing­
~'Car. 1-1 is ~en,iecs were: not otherwise engaged hy the ],.:>ani 
for (lllOlher _l't'a r ; anr_l therefore, h(' is I H)t entill1:d ( t) rurtiJ('r 
compensation by virtue of a11y eontract with or service:-; re\1-

.dered to tile university. 
l~espeet(nlly yours. 

J'SAl'f\H. PIU.1\ I~S. 
A tt<:>l'llCY General. 
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Attorney General Not Legal Adviser-Fees of Cozmsel 
Assigned to Defend. 

ATTORNEY GENERAL NOT LEGAL ADVISER. 

State of Ohio, 
Attorney General's Office, 
Columbus, September 3, 1878. 

F. f. Eske1·, Esq., Auditor of Ross Cou.nty, Chillicothe, Ohio: 
DEAR Sm :-·-Your postal card of the 31st ult., I found on 

. my return here today. I am ziot made by statute the official 
adviser of county auditors, and therefore, my opinion on th<: . 

question submitted, would be of no official authority. ,The 
prosecuting attorney is, by statute, the official adviser of the 
county auditor. and a ll other county officers; and to him I 
rder you, fur an e~an z inati(Hl of the question upon which 
you desire an opinion. ' 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

FEES OF COV2\rS.EL ASSIGNED TO DEFEND. 

State of Ohio. 
Attorney General's Office, 
Columbus, September 4, 1878. 

A . 1-1. vVilSOil, Esq. , Prosecuting Attorney Hocking Count)•, 
Logan. Ohio: 
DEAP. SiR :-Your inquiry of the 27th ultimo on rela­

tion to the fees of counsel assigned to defend an indigent 
prisoner charged with homicide, has been very carefully 
considered, as well as the very able presentation of the 
question by !VIr. Rippey in favor of a different construction 
of the statute other than the one I am conwelled to come to. 

Sec. 7 .. chapter 5· Criminal Code, reads: ''Counsel so 
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assig ned in any ca:o;c <:•f fdony ~hall lw paid ior tlH;ir :'crviccs 
hy tlw C<)\111\y. and nw~· r~·c~·iv~: therefor, in any case <:•f 
h0111 icidc . lWl n<Cl'\:di n.!,:' • Il l\: 111 111drcd dolla r;.; . a nd in :1 ny 
,,tlwr c;tsc o i kklll_\". nut exceeding lifty.·• 

Nnw. I a111 who:•lly 1111;d ok tc.1 say that 1111tlcr the provi­

~i•ms 11( i"hi~ st:cl'it.•ll wla..:rc th.: rc :tn: 1 W<'J cc.•t~nst.:l s assigncLl 
I•) ck:f<:nd a prisc.1111:r, that th~:y arc cad1 L'llti tk <l IC:• $ 100 or 
$;;o (a:-; the cas..: 111ay b,·). (,·,,. scrvi C.: l'S un•kr any drCIIlll­

slallcn;. 
I : \Ill <>f the.: c.tp in i••n that it wa~ tlh; inicntion of the 

Legislature In tix $100 in c.:a :o;cs nf hOIHicidc. and $50 111 

other felonies. <IS the maximmn to be paid b~, the county in 
any case, whether there be one or two counsels assigned tu 
<I den d. 

If anything dsc had been intended, how natmal it 
wc.•tild hav,: l•cc::n io have us~:d the expression $ IOO each, or 
$5(1 l':lt.:h. \\!hen: I \\'<.t t.:I'Hillscl:o; ar c <\!'Signed anc\ both c\c­
knd the pri:;c:~u:r. the .: .. nunis~i<nlcr" cc.::rlainly would nor 
he ju~ t il i ccl in pa."ing !'lie wh•.•k <,;(ll ltpcll:'al i<:tll lu (tllC of 
the cO:lllll~.::l. 

It ~l t<:•tJid ·h,: til l' <I11 1Y o:•i \I ll: ,:<:ll ll ll'l i s> i• .•ll t:l'~. wh ere.: l'WO 
~:nuu:;d:-; arc a:-;sig-Jtt·tl In ddencl. In clivirk the pa,l' they arc 
autlJuri;(cc.l tn :dl ... w . f:1irl~, a r ~el ju:-;t l,l' he t wct:n the counseL 
A:-. a gt:nC:r;il tIt i ~~~· i 11 1 Ill: pract icc. this <kcision tl,1e attor­
ncy:-: ~:a~i lv c lt:t·c:nni lit: fc.cr t hclnsc.:l vc~ . 

'v\lc cauH(tl, l:t,l' con:-;tr111.:l inn. always 111<\ke the Legisla­
ture what w<: think i1 s h .. ulcl he. 

1'\l;~pcrt fnlly yours. 
l S.<\ 1.<\H PIU.ARS. 

Attnrucy Gcneml. 
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Cmmty Commissioners; Fees 'of-Justice of Peace; 
Vaca11cy. 

COUNTY COMi.\USSlONERS; FEES OF. 

State of Ohio, 
Attorney General's Office, 
Columbus, September 4, 1878. 

H. Calltins, Esq., Prosecuting Attorney Darke Connt'y, 
G-rceJt<iille, Oh-io: 
D~An Sm :-Yours of the 2cl inst. came duly to hand, 

and has been duly considered. 
In my judgment, the act of March 30, 1875 ( 72 0. L., 

r 70), does i10t provide for mileage to county commissioners 
for travel while in the discharge of official business within 
the county, except for the " necessary travel for each regu­
lar or called session, not exceeding one session for each 
month" for v.-hich they are entitled to five cents per mile. 

The section further provides, that. "when necessary to 
t ravel on officia l business outside of his conuty ;" a commis­
sioner shall be a llowed and paid his "reasonable and neces­
sary expenses actually paid in the discharge of his official 

·duty." 
This is the fair construction of the statute. 

Respectfully yours. 
JS!\J Al-l PTLLA RS. 

A ttomey General. 

JUSTICE OF PEACE; VACANCY. 

State of Ohio, 
Attorney Genera l's Office, 

. Lima, September 7, 1878. 

N. L. Sead, Esq., Cle·rk Brown Townsh-ip, Sc1:oto Cou.nt~r,. 
Ohio: 
DEAR StR :-Yours of the 4th inst. came d uly to han,i. 
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Fees of C01mset Assiglf.ed By Prosecuting Attorney. 

If the person elected justice of the peace ·failed to give bond 
within ten days from the taking of the oath of office, there 
would he a vacancy. See S. & Cr., 764, Sec. r 1. 

If the hond was given within ten clays the failure to 
record it would not cause a vacancy. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

FEES OF COUNSEL .ASSIGNED BY PROSECUTING 
ATTORNEY. 

State of Ohio, 
!\ ttorney General's Office, 
Columbus. September .12, 1878. 

'l'o liTe Colltlltissioncrs fll /·IIJ<:I.-illg County: 

i\t the rl'<'JIH:::>t o( \.V. N. England, Esq., auditor o[ your 
county. l have t:"amined th~:: statute in rdation to tho.: ap­
pointment and pay of assistant prosecuting attorney. 

I am clearly of the opinion that under Sec. 8, Chapt. 5, 
of the Criminal Code (74 Vol. 0. L., 330), no more than 
one attorney to assist the prosecuting attorney is authorized 
to he appointed in any one case. A nd hence, no more than 
one attorney can be legally pai(l_from the county treasury .. 

Hespcctfully yours, 
lSAJ A H PILLARS .. 

J\ ttornc_v General. 
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Justice of the Peace; Election of b'y Separate Bal/.ot­
Fi·re Departuunt Pa·ymcnt of Members. · 

JUSTICE Of THE PEACE; ELECTION OF BY SEP­
ARATE BALLOT. 

State of Ohio, 
Attorney General's Office, 

Coluinbus, September r 5, 1878~ 

W. F. Hintnar£, Esq ... Clerk Common Pleas, Clevelw11d .. Ohio: 
D EAR SIR:-The statute, without doubt, requires that. 

the vote for justice of the peace be by separate ballot, which 
necessarily won·ld r~qnire a separate ballot box. 

Hcspectfully yours, 
TSATAH PILLARS, 

Attorney General. 

FIRE DEPARTMENT PAYMENT OF iVIEl'VfBERS. 

State of Ohio, 
Attorney General's Office. 

Columbus. S~::ptet11her 18, .t878. 

Clwr!c·s W . .'lliison. E.Wf. , !Ill . Gilead. Ohio: . 

DEAR S1 R :-Yours of the date of today came duly to 
hand, and has been duly considered. 

I can see no legal objection to what is proposed. Among 
the powers conferred on cities and villages is that of organ·· 
izing and maintaining a fire department. See paragraph 30., 
sectio.n T. chapter 3, New· M~micipal Code (75 0. L. .. 199). 
See . also section 31. page 353, same · volume. In or9er to 
sustai11 the fire department, if it is necessary to pay its mem·· 
hers .. it is certainly ·legal for the council to so provide. 

Members of the fire department cannot be compelled 
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Legal Tender Bills; TaxOt.ion 0{-Wi'lltergill, Rni[Jh. Com­
mutatiou ·of JJcath .s·cii/CIIcc to That of fmp·risouw.clll, 
For Life. 

- ----·- - .- - ---
to serve for nothing-; and the couneil is not prohibit<.:<.! from 
paying them. l~cspn:l· fully yonrs, 

IS!\1!\1-1 f'ILL!\HS, 
/\ttomcy Ccncral. 

' \ 
LEGAL TJ:N DEl~ Elii.I.S. TAX :\'I' ION or:. 

State of Ohio, . 
Attorney General's Office, 

Columbus, September 19, 1878. 

Hon. James kViltiams, Auditor of State: 
DEAl~ SIR :-I have carefully considered the questions 

submitted in yours of yesterday. ancl in the letter of the 
auditor of .Pike County nf the 16th inst. 

I. know of po bett('r way of giving my opinion than 
by saying thal the inic.rpn:l"ativn of !he law as expn!ssed in 
your letter and which you have pursued in your office is, in 
my judgment. the true construction of the first proviso of 
section 6, S. & S., 758. Section 4 of the new tax law (75 
0. L., 442), in my opinion, embodies the same construction. 

· Respectfully yours, 
ISAIAH PILLARS, 

Attorney . General. 

WINTERGILL. HALPI-I. . COMi\-fUTATION OF 
DEATH SENTENCE ·.ro THAT OF IMPHISON­
MENT FOH LT FE. 

Stat(' of .Ohio. 
Attorm:v General'~ Office. 

Cohunbus. September 25. 1878. 

To His E.-.celleflc'y, R. M. Hishop. (;o·ucnw·r of Ohio: 
SIR :-At yonr request T have given most careful and 
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Wintergill, Ralph, Commutatio1~ of Death Seutence to Tlzat 
of hnprisomnent /01· Life. 

conscientious consi~leration to the testimony taken upon the 
trial of the ·case of the Srate of Ohio against Ralph Wintct·­
gill, for murder in the first degree, in the Court of Common 
Pleas, Columbiana County, and who is now under sentence 
of death. · 

On the afternoon of the 3oth clay of October, 1877, the 
prisoner killed his wife, by cutting her throat in the pres­
ence of three other persons, apparently upon a sudden im­
pulse; and then immediately thereafter, attempted to com­
mit suiciue (in which he was very nearly su~:cessful) by 
cutting' his own throat with the same instrument with which 
Jw had killed his wife. -· 

r am of the conviction from all the testimony in the 
c:tH:. that the def~::ndant, Ralph \¥intergill, was not, at the 
tit11C (Jf the ho!llicicle, in SUCh a state Of COnditiOn of mind, 
that· there we~s or could have been that premed·ita.tion and 
t!l'liiJcrat-ioH which is essential in the first degree. 

1f not insa.ne so as to constitute that a complete defense, 
yd ch::arly there was such a morbid and nawral condition of 
tltl' mind nn the p;trt of the prisoner ~oward his wife (the 
ckt:<:a~ccj). hascd on a suspicion of his wi fc's infiddity ( whid1 
t:lu: prC:•<:•f~ :;l·•c:•w to bi.: wh(•ll.'· itnagin;u·,,·) ·th;tr the hotnidck 
._::tn IJ:t.t'c:l ly b~ ~aid · t(• have bcc;n the ad of :t p:tl'l'y cc)nlpc­
lctt~ 1'•,• ltavc,; ittldligctttly prcntct.lit:ttccl :tnd ddibcratcd 11p011 

l'ltc; :11:1:. The .;pikpti~: c(utdilic.ltl of the c.ltft:ttclattl ', prior ami 
:lt.th~l.;;•:l'. l ~ttl: tc) the c;c:>rnrni:;.~iott c•f the l10micide, strongly 

stti'P'•rts lt'lc in th.is P•:>sitiOtt . 
.l t·he::n.: fon.: kd it to bl' m_,. duty to recommend to your 

cxcdlency to comm ute the sentence of the prisoner from 
that of death, to imprisonment in the penitentiary for life. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney GeneraL 
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Criminal Cases . Right of Prosewti-ng A ttontC)' f.o Elect to 

Wha.t Court tv Try. 

CRliVliNAL CASES RIGHT OF PROSECUTING AT­
TORNEY TQ ELECT TO WHAT COURT TO 
TRY. 

State of Ohio, 
Attorney General's Office, 
Columbus, September 25, r8;8. 

Ehjah J. Duer, Esq., Prosccuti11g ..lttorney .H ohncs C aunt J', 
M1llersbu·rg, Ohio: 
D!!:AI< SrR :-Yours of the 21st inst. came duly to hand. 
The exact sense or construction to be given to a part of 

section q. page 961, 45 volume, 0. L., I confess is some­
what difticult, and as you suggest, is well calculated to "puz­
zle'' a good many. 

The section, oi course, ·was· intended to apply to such as 
t\1e Probate Court has criminal jurisdiction ; and a justic<'; oi 
the peace may recognize to t· ithcr the Probate Court or Com­
!11011 .Pleas f~w all tnitll)r oltenscs in such <.:•)unties. 

The section clearly give~ the pro~ccuting attorney the 
option t9 prosecute in either collrt a.f. his election any minor 
offense sent up to eithcr·court. The time for him to elect which 
court he will proceed in would be at any time after the party 
is held. over and the transcript is filed, and the filing oj an 
i!ljor111afion, o1· the finding oj an ·inci.ict-Jnent .. 

This would be my construction, at least at present. 
Respectfully yours. 

ISAIAH PILLARS, 
Attorney General. 
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Ditch i1$ Defiance .County-/ludit.o-r of County; Attorney 
General Not Adviser of. 

DlTCH IN DEFfANCE COUNTY. 

State of Ohio, 
Attorney General's Office, 
Columbus, September 25, 1878. 

Chas. E. BroJ£SO'I£,· Esq., Prosecuting Attomey D_efirmce 
· Co·unty, Defiance, Ohio: 

Dr::AR S r R :- On my return here this morning I found 
yours of the 19th inst. . 

I sug-gest that the commissioners extend the time for 
the \!Ompletion of the ditch. and that the party interfering 
with its constmction be arrested, m1d put under bond.s to 
kec:J• lite peace. 

J f he then 'still intcrferces, put him in jail,. 
Respectfully · yours, 

ISAIAH PlLLARS, 
Attomey GeneraL 

AUDITOR OF COUNTY: ATTORNEY GENERAL 
NOT ADVISER OF. 

State <:•f Ohio. 
1\!'lorm:y Cem·ral':' Office. 
Colu111bus, Scpte1i1ber 25, 1878. 

f. R. Ka.gy. Esq., Auditor 1-/ancock- Co·unty, Findla:v, Ohio: 
DEAR SrR :- Yours of yesterday came clu.ly to hand. 
The ·cotm ty co111missioners from yottr statement of the 

matter, have undoubtedl y acted under the right Ia "'· I 
wou\~1 say, however, that the prosecuting attorney is made 
the legal advi;;er of the commissioners in all matters. 

Yours, 
ISAIAH PILLARS, 

Attorney General. 
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Inspector of Oils; Dnly of-Ballots; Printing of. 

INSF'ECTOI~ OF OILS: DUTY Of. 

State of Ohio, 
Attorney General's Office, 
Culumhus, September 26, 1878. 

Hvn. F. I+'. (;rcot. Stale: Inspector o/ Oils. Cleveland, Ohio:' 
DEtl l{ S 11{ :--You have (;:tiled 111_1' attt·ntion to tlH.: ques­

tion as tD the fees oi the inspector and dq111ty inspector of 
oils under section· 3 of the act o f i\tlay 15. 1878. a nd upon 
what vessels containing oil they arc entitled 10 charge. 

The language of the act is upon "ban·els,'' ''packages'' 
and "casks." These are a lso designated in section 4- I do 

· not hesitate in saying, that a lank upon the cars, used in the 
/ra.uspoTia-1-ion of oil does not fall under either the desig­
nation oi barrel, package, o r cask. Either of these terms 
means such ;,-,ticks in which the oil is placed for the pur­
po5c of l.1eing- vc:lllkd, and on which the in:;pector's brand is· 

to be p laced. 
l foil in the tan I; np011 !he cct~c . i~ inspccled. the il t:>pcc­

tor is ent itled to charge a~ for ~o 111any b:t1Tcl!', ctHll:•ined in 
said tank inspected by him. 

Respectfully yours, 
ISAIAH PILLARS; 

Attorney General. 

Dt\LLOTS; P RINTING OF. 

State of O hio, 
Attorney Gener<~ l'~ Office. 
Columl.nt ~. ScplClllber z(i. 1878. 

S. P. H1:ldrelh, Esq .. No·rwall~ .. Ohio:. 
SIR:-Yours of the 24th C(HliC duly to hand. 
I 'am of the opinion that a ticket printed as you sug-
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Police Judge; .Pwyment of Fees Bc{o·rr. 

gest would be in violation of the act of l\!Iarch 21, 1874 (0. 
L., 31). Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

POLICE JUDGE; PAYMENT OF FEES BEFORE. 

State of O hio, 
Attorney General's Office, 
Columbus, September 26, 1878. 

f11dge M . Wilson, ·Cincinnati .. Ohio: 
DEAR SIR :-Yours of the 25th inst. came duly to hand, 

and also one in rderencc. to t he same question, from .. lvir. 
H<11~t· i·, coumy solicitor. · 

I am of the opinion that the latter clause of section 15, 
page 222, 75 0. L., quoted in your letter refers to the fees 
of witnesses in State cases in the police court in which juris­
diction is retained to fina lly try and dispose of the case. In 
s.uch .cases, the witnesses a re to be paid as though tried in 
the Common Pleas Court. Hespectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

POUCE JUDGE .: PAYMENT OF' FEES BEFORE. 

State of Ohio, 
Attorney General's Office, 
Columbus, September 26, 1878. 

Chas. W. Bal~c·r, Esq., Solidtor Ha111ilton Cow1.ty, Ci1tcin-
nati, 0 hio: . 
DE,\R S1R :-Yours of yesterday, as well as a letter from 

Judge Wilson, in reference to the same subject, came duly 
to han(!. 
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Attorney CeucmL Not L'cgal Adviser: 

I am of the opinion that the latter clause of section 15, 
page 222, 75 Vol. 0. L., referred to in your letter refers to 
the fees of witnesses in State ca~es in the police court, in 
which jurisdiction is retained to finally try and dispose of 
the case. In such case the witnesses a re to be paid as though 
the cases were tried in the Common P leas Court. 

W here the police judge simply holds examining cour t, 
construct'ion giv~n my letter of July 8, r878, applies. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

ATTORNEY GENERAL NOT LEGAL ADVISER. 

State of O hio, 
.'\ t torncy Gen~ra rs Office. 

Columbus, October 1. 1878. 

C. f.-fl. Ra·nda/.1, Esq. ,. /ludilor of f,f/arrcu CfJu.uly. Ltbanon, 
Okio: 
DEAR SIR:- Yours of the 25th ult. , just came duly into 

my hands, and in answer would say, that the matter about 
which you inquire, falls within the depar tment of the audi­
tor of the State, to whom I respectfully refer you. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
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Proseettting Attomey,· Duties of-Election_- Judges of. 

PROSECUTING ATTORNEY; DUTIES OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, October T, 1878. 

C. H. Atki11soi1_. Esq., Pt·osecttft.ng Attorney, Jackson, Ohio: 
DEAR SJR :_:Yours of the 281h ult. came duly to hand. 

You certainly cannot bring sui.t against the office without 
knowing the excessive amount of fees charged and received 
by them. Hut the committee having made the report, that 
illegal fees have been charged and received, I respectfully 
suggest to y0u, if it is not your official duty to investigate 
and ascertain the al'lOlll)t of such improper charge, and 
prosecute. .Respectfully yours, 

ISAIAH PILLARS, 
Attorney Ge•ieral. 

ELECTION; JUDGES OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 1, 1878. 

J oseph C. !-l1tlfman, Esq., Prusccu.tt.ng Attorne'Y Perr·y 
Counf·y . NcH' Lr.1·ingtrm, Ohio: 
D£:\R SrR :- Yours of the 28th ult. came duly to hand. 

Under the statute of Apri l 12th, r87o (67 0. L., 47), the 
judges of election will consist of two · trustees who hd.d the 
highest vote when cicctccl, and the candidate' who had the 
highest .vote bnt uot ele~tca'. Whatever three this strikes are 
the judges under that statute, although it may place three 
of..the same politics on lhe board. Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 
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. --s;"J;iiers' Home, Right of lmnates to V~:·-,·--

. · · -~::;·;:·DIERS' HOME; RIG.HT .OF lNMATES TO-~"-~ 
VOTE. 

State of Ohio, 
Attorney General's Office, 

Columbus, September 29, 1878. 

lames Ba!?cr, Esq., Chairman of the Dcmoaatic Excw!?;vc 
Committee of the So!tlic·rs' Ho·me. Dayton,. Ohio: 
DF:AR Sm :--Yours of the 29th inst. submi-tting to me, 

as attorney general, certain inquiries in regard to the right 
of certain inmates of the Soldiers' Home near Dayton, Ohio, 
to vote at the approaching election, came duly to hand, and 
for the want of time to carefully examine the question-sub­
mitted, I cou ld not answer the same uiHil now. 

\~ihile the law only makes the attorney general the legal 
<tdviser o f ~-~:rtain State and county offictrs. and boards of 
ITIISkt'S (1( t· h~.: public ill:'\ ilution:; (>f the Stalt:. _vel r dectll it 
not improp~: r tu give you"' " upiniun i11 rckrcnn: to the lllat­
ttr in qtH:stion. 

The first ~cctio11 of tht·. ;H:t t >f iVIay 7111. 1872 (74- 0. L .. 
2 r 1), lays down ce rt;tin gcm:ral nde:-; hv which t(J d<.:tcnninc 
the residence and .the right of the person to vote. 

The first general rule there laid down is: ··That place 
shall be considered the residence of a· person in w:hicb his­
habitation is fixed, <.c:ithout {111)1 p-resent intention of re·mov­
-ing tl?t:ref-rom and to ·which when ;ibsent he has the i:nfe!ltion 
of ·returning:"' 

Any person residing at the home as th\IS provided, and 
otherwise having ·the qualifications of an elector, has the 
right to vote there. . 

. The sixth. general ru:e provides in the secti\ln of the 
la\v referred to reads: ''The place where a 111arried tnan's 
family resides, shall be considered his place of residence; 
but if it is a place for temporary establishnwnl of his family, 
or for- transi~nt objects, it shall be otherwi:;e." To the firot 
clause of this general ru le there are some cxc~::pti(>IIS. One 
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c 'ea.riy is, w·heti a married man has sepa~ated hom his faili­
·ily (or from his wife who in the absence of children would 
be held to mean family) and has acqCiired a fixed place of . 
abode or habi.tation in another locaJity. Tf an inmate of the 
Soldiers' Home has a wife or fami ly with whom he has no 
intention of again livi.ng-although he may contribute to­
ward their support-would be regarded as .falling under this 
exception to the general rule: and if from another State . 
am( having lived at the home for oue year and a.cquired a 
fixed residence there, as provided by the first rule .quoted 
from the statute and being otherwise qualified, would have 
the . right to vote at the home. 

In your letter you ask: Will not the inmate's oath or 
affirmation. that though he has a wife at a distance, he. has 
no intention of again living with her, but regards this (the 
Home) as hi~ only and permanent home, determine affirm­
atively his right to vote here (at the Home) to this answer, 
the inmates· being otherwise qualified, yes. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

TOWNSHIP .; DIVlS10N OF. 

State of Ohio, 
Attorney General's Office, 

Cplumhus, October 1 , 1878. 

S. H. Bn'ght, Esq .. Loga.11, Oh:o : . 
DEAR SrR :-Yours of the 30th ult. came duly to hand. 
I have examined the original in the office of secretary 

of state, an.cl fmd tJ:!ere is no misprint. 
The northeast half of the northeast quarter woul(l be 

held to mean, r think, the.east half of the northeast quarter. 
Respectful! y yours, · 

ISAIAH PILLARS, 
Attornev GeneraL 
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Soldi~r.s' Home, Right of l;tllta-tes to Vote- Ca:uu· Lm,•. 

SOLDO.::Hs· HUiVI t·:, I<JGH'f Ol;· INMATES TO V(ITI::. 

Stale of Ohio . 
.'\( torn<.:y General\ Oflicc. 

Culnru ln1S. UdoiJcr ~· · 1.':'7~-

lai/IC.I' /Jaf.·l'r. i.:'srJ .. C!wi.rlllo/1 U<'lllt'O'rtlir: l.:'.r.:otli71t: Cr.•llt· 
mitll·r.. ,)'oJdicrs· 1-/onll', Da:l'lon. O!tin: 
DE.-\1~ S11< :-Since writing· Y"ll <)n tlu: :.'911• nil· .. n•y al­

tention has been called to the fad. that· t·lw act nL i\•la.'· 7111. 
1877, to \\'hich I referred in my ktter, has been repealed hy 
tl1e act of February 27. t8;78 (75 0. L., r6 and 17). but lhi~ 
act contains snbstantial\y the same provisions as the act 
repealc<l, so tha.t the opinion I gave yon as to the right of 
inmates of the Home to vote. will hold good under this lat­
ter act. . 

Respcctfull y yours. 
fSA l 1\ H 1-'II..Li\ l{S. 

A ttorncv Centra I. 

GAME LAW. 

·State of Ohio. 
AttornE-y General's Office. 

Columbus, 'October 9· _1878. 

P. C. Poll,·, Esq .. _ Sc'Cretary Forest Sliootiug Club. Middlc·­
.tO'i.(' JJ_. Ohio: 
D£,\R SrR :-In answer to yours of the sth inst .. I h:tv(; 

to say, that it will not be lawful to kill quail bcfo,·e N.-,'lelll· 
ber r. Sec Criminal Code Sec. 28. Chapter 8_. 

Respectfully yours. 
TSA 1:\f·l Pfi . .I .A I~S. 

!\Horney Gt:llcral. 
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Fines Paid County Tre,as11rer-Blind Asylum; Expense~ of 
lmnates. 

-------------------------------- . 
FlNES PAID COUNTY TREASURER. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 9, 1878. 

f. H. Lip;htbody, Esq., Mayor of A/Jel'deen, Ohio: 
DEAR SIR:-Yours of the zd inst., I found on my re­

turn from home this morning. 
Section 9.· chapter 1, of the Criminal Code (Laws of 

1877, page 242), provides, that ''any officer who collects 
any fine, shall, unless otherwise required by law, within 
twenty days after the receipt thereof, pay the same into the 
treasury of the county in which such fine is assessed to the 
credit of the county general fund.'! 

This would not include fines assessed under a village 
or city ordinance. All such fines would go into the village 
or city treasury. 

Respectfully yours, 
IS·AIAH PILLARS, 

Attorney General. 

BLIND ASYLUM; EXPE:NSE ·OF INMATES. 

Stat.e of Ohio. 
Attorney General's. Office, 

<;:olumbus, October 5, r878. 

G. L. Smeed, M. A., Su.peri·nte1zdent Ohio Institution for 
Blind, Colnm.bus, Ohio: 
Sr~ :- Your inquiry of the rst in st. came. into tny hands; 

just as I was leaving Columbus on the 3d inst. 
Your inquiry is: Does the fifteenth section of the act 

of May 10, 1878, for the reorganizatio!1 of the asyltn.n for 
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Vitek Law; Right of ANr.al. 

the blind (75 0. L.. 155) contemplate the payment of bills 
incurrt-tl l;dorc the pnpil is in our (your) charge. 

My answer is, most clearly not. 
.F'espect fu 1\y yours, 

[SAI:\H PILLARS, 
Attorney General. 

DJ.TCH LAvV; H IGHT OF APF'l~AL. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 1 1, 1878. 

Judge C. Edso11, Van Wert .. Ohio: 
Mv DE:\t~ S ttc-Yom letter of the 9th inst. reached 

me here this lllC'II·ning. f have given H careful exatni nation 
of the statntc invnlvcd, a nd have no doubt hut that your 
ruling was correct. . 

I am of the ,·t:ry clear opinion that there i:; nn appeal 
from order of the commissioner for the .. deepening atl<l 
widen ing .. o£ an old clitch. Certainly section 5 of the act of 
April 12. 187r (68 0. L. . oo). nor any pMt of said act, does 
not provide for an appeal from ·the order to deepen ancl 
widen neither cloes tl1e. supplementary act ·of March 16, 
1874 ( 71 0. L., 29). 

Section 5 of the act of 1871 only provides for an appeal 
from the local-ioll of the ditch. 

I doubt very much whether proceedings to lot:atc a 
ditch, and proct:edingg to dccpcu and H•idcn a. clitch, can be 
unite~l in one procecdiug. 

But. I ·presume, thnt is ll<'lt a qm:shon that n(lw COllJCS 

before you. -
Respectfully ynnr~. 

fSM AJ·I P I LLt\ I~S. 
f\ ltorncy c~·ncra I. 
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Dog Ta.x Law-Duty of P1·osecuting Attorney. 

DOG TAX LAW. 

State of O hio, 
Attorney General's Office, 

Columbus, October 16, r8; 8. 

!>25 

R. C. R-ice, Esq ., Auditor 'of Tnmtbnll County, Warre•n, 
Ohio : 
DEAR S JR :-Yours of the I rth iust., I found upon my 

return here, and have given carefu l examination to see if 
some re lief could not be fu rnished you for extra worJ.;: tinder 
the Dog Tax Law, and regret to say there c;~nnot be, ex­
c<:pt by ;:~d i n1 1 o f t·hc Legisla tu re. 

T he :u..: t· of !\pri l :24 . 1877 (74 0. I_., 124 ), is very 
Spt::cilic as [!) l'hc ft::<::S Cl)llll t )' a11cl it·ors ;m.; ent itled to receive, 
o1nit1:in~ the labor under the dog tax; and in the ~leventh 
.-.;cct ion provides: ' ' Tl~at t he fees and compensation pro­
vickd for by this act shall be in full for a/.1 services lawfully 
1·equir,!Cl to be done by the auditors of such counties." 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney General. 

DUTY OF PROSECUTi l\'G ATTORNEY. 

State of Ohio, 
Attorney General's· Office·, 

Col umbus, October 16, r878.· 

C. A . Atkinson, Esq .. Prosewting Attorne:r, Jackson, O.Jz.i{).: 
D EAR Sm:-Yours of the 11 th inst. dulv .received . If 

the connnissioners employed an attorney to investigate the 
auditor's fees, and the attorney has done so, and reported, 
and the auditor refunded in accordance with the report. I 
would let that be the end of the matter, unless so·me newLy 
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Mayors; Elan/,', Etc., to Be Furnished B)' Council. 

disco7Jcrcd /act should show 
still indebted to the cqunty. 
stat~ment, that you had fully 
ises. 

dearly that the auditor was 
I would suppose, from you r 

clone your duty, in the prem-

Respectfully yours, 
ISAIAH PILLARS, 

.Attorney General. 

l'V1A YORS; BLANK, ETC., TO BE FURNISHED BY 
COUNCIL. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 16. J.878. 

/oltn M. L:,•n11. C.stf-. iJ:Iayo·r of PoriSIItOttllt. Ohio: 
Dt:::\1{ St l( :--Yours (ti ve~l't::rday c:une tlt~l .\· tu hand . 
Jt see111s t·hat t'h,: city h:ts paid $tO . .)!) for printing cc;;r­

tain blanks, to be used by you in the;; di:>d1argt: (lf you r 
official duty as lllayor, and now the coutJCil wants vou lo 

pay or reimburse the city for the expenditure. 
The question you submit is. can you be compelled legal­

ly, or is it your legal d u ty to do so? 
The clema11cl certainly is most unusual in its present . . 

form. 
1-Hi<l the council refused to have raid the bill for tbc 

blanks when it \\'·as pre,;cnted, it would have been fa r bet­
ter t lian now t(l it,;k the mayr•r to rein1ht1rse the cit·y for t·hc 
bill so paid . 

l~u l the real qu.:,;ti•'.IH i:;. ·1 ~ a city 1.1r village c<:•rp.:•rat·ion 
umkr kgal e> bligatiOil,' t(J fnl'llish the ncccs,;arv blank,; f<:1r 

the 111ayt:n· to he ns~:cl by hi nt in rhe di,.;charg-...: <:1t hi:; o llicial 
duties? · 

\•Vhile there is 110 direct' pr(Jvision of l.hc statute t'X­

prcssly requiring- a council so t(J dt). yt·t I. have n<• doubt 
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Vohng; .Right of Inmates of Infirmo·ry. 

but that it is as much the legal duty of a council to furnish 
such necessary blanks to the mayor to be used in. the dis­
charge of his official duties, as it is to furnish the neces­
sary dockets in which to enter the cases brought before him. 

Such has been the practice throughout the State with-
out an exception to my knowledge. . 

J. have written this so that you .can submit it to the 
council. if you desire. Respectfully youn>, 

ISAIAH · PILLARS, 
Attorney General. 

VOTIN C : lUCHT OF TN ;\'IATFS 01.- 1 NI'.-IHMARY. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 3, 1878.· 

[!los. 1-I. Dolso11, P rusewtiug Attorney, Fairfield Cnu.ut_v, 
La-ucast~·r, Ohio.' 
DEAR StR :-You ask ot me an official O]Jinion as to 

the right of the inmates ot your infirmary to vote in '(he 
township in which the infirmary is located, t_he inmates be­
ing otherwise <fll::llifi<:d as electors. 

J 11 rega_rd to the question 1 have to say, that the act of 
Fehruar_v 27, 1878 (75 0 . L., r6 and 17), lays down certain 
rules by which to determine the residence o.f a person for 
voting purposes. 

The ·fi,·st rule is, "That place ~hall be considered and 
held to be the residence of a person in which his habitation 
is fi.rcd, ~\-ithout a-11y present intent-inn of ·re·mov£ng there­
from:. and to which when he is absr:nt~ he ha-s the i:ntenti.on 
of 1'Cturning." 

Now if any of the inmates fall nn<le•· this rule,. they 
h<1ve the right to vote in the township in which the infirm­
ary is situated. 
i "lF<ffP'Mi!~;A!'-*-..;.. • -S!ill;:i ~ · · 7~:::_y: ~--· .-:·.- . I 
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Reforll! School; Fonn of Annual. Report. 

That is as I would understand the rule, if any of the 
inmates recognize and treat no other place as their home, and 
to which when t l~ey leave the i'nfirmary they expect to go, 

then all such have the right to vote in the tow-nship in which 
the infirmary is located. 

All inmates who are not lem.poro·r·ily in the infirmary, 
but wJ1ere it may be reasonably supposed are permanent 
public charges, and who are not expecting to return to some 

other home, may be said to have a· fix ed habitation at said 
infirmary and entitled there to vote. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

REFOR!'vl SCHOOL; FORlVI OF ANNUAL REPORT. 

State of Ohio. 
Atto1'ney General's Office, 

Columbus, _October 21, 1878. 

J. C. Hite, Esq., S11pcrintcndent Ohio Refonn. School, Near 
Lancaster, Ohio: 
D~::AR Sm :- Yours of the 18th inst. came duly to hand, 

and has been carcfullv considered. 
'\, I am of the opi1~ion, that a statement of tht aggregate 
o{1Jhl: several items of the sa.-me. kind a.rt-icle. purchased from 
ouc)x:r~on. with the amount paid each person, would be a 

If :.i(·n.l "detai led acc.:ount.'' u nder Sec. 20, page 6~, 75 

t\nd !:'(> in l:hc sanlc 1n;nn1<':r. l w•:>tlld :-;(·at'c tile total 
[Mld each ('lllploye; ab(). wltat:ev~:r receipt~ thert: JlW_v he of 
artic.:les :-;nld. 1 would >'t{tk in th•: ~ame w·ay. 

r rd er to th(: eu ti rc li"c.:a I ~'<::a r. nr " .. ' i'llll~:h a>' ~'(>ll I ll<ll' 

control. T\espectfullv .~·om~. 
ISAIAH PILLARS. 

Attornt·y General. 
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Fish; R1:ght to Catch in. Lake-·.Crimiual La·w; P.ractice in 
Probate Court. 

FISH; RIGHT TO CATCH IN LA:KE. 

State of Ohio, 
Attorney General's Office, 

Columbus, October 22, i878. 

Messrs. T. C. Ada.ms & B1·o., Castalia, Ohio: 
G£;-.;Ts :-Yours of the 18th in st. came. duly to hand, 

and in answer I have to say, that if "Sandusky .Bay," in 
which you propose to fish, is properly a part of the watet·s 

of Lake Erie, then the statute of April 10, 1878 (75 0. L., 
ro8), does not apply to it. Otherwise, it docs. You had 
better take advice in th~~ premises. 

Yours, 
ISAIAH PILLARS, 

Attorney General. 

CRJMINAL'LAW;·PRACTICE lN PROBATE COURT. 

State of Ohio. 
Attorney General's Office, 

Columbus, October 22, 1878. 

Byron Stillwell, Esq., /1sh/a1Ul. Ohio: 
DEAR SIR :-1 am in receipt of a letter of the 21st inst., 

with no signature, but which [ suppose to be front you, be­
cause your name .is on tile letter head, and your card is en­
closecl. 

First-'!:he omission of a middle name or the initial 
letter of the same, of the defendant does not affect the in­
dictment. · Should he plead a misnomer, the true name, by 
order of court, can ~~ s11pplied. 

Second-If the prosecution was based b)r the statute. of 
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Attorney G·cn,;ral Not Legal Ad'?J·iser. 

limitation at the ti1nc of Lh c finding of the indictment, no 
n:-indidmcnt could cure th<.: malt<.:r. o. 

.Rcspcd f.u ll y yours, 
ISAIAH PILLARS, 

Attorney General. 

i\TTOHNC\'. CENI::H . .:\L :\!OT J.YCAL ;\I)VISI:;:R. 

State of O hio. 
Attorney Genera r s Office, 
Lim::t, Ohio, October zo, 1878. 

S. Pettit, Es(J., Auditor Columbiana. CoHnt_v, New Lisbon, 
Oltio: 
1)~-:,\1( S 11( :-Ycntr;: ~·i the 21st ca111e duly to hand to-

day. 1.•\·ing i•:.rw:n·•.kc:l \<) trH: fr(•m Cnltttnb tt :<. · . 
Did the :;l:tl lll t: ;tltthc;.rize lilt: \c) g-ive : I ll oft1cial opin ion 

( ti l tltc qnestic)n ,;n l.unined . r would he pka,.;ed t<:> do so; bttt 

iL doc,; 1101. 

The.: l:.tw ntakc:-; dt<.: att<)rnt:.\· general the lc.:gal adviser 
oi .St:ttc (,rfl\"crs and prc)serui ing attort ll'\·. 

·l.h: pro,-ecnt ing attorm:y is. by statute, the legal ad­
viso.:r c)i the C(ltlllty offi..:trs 0-£ his CO\lnty. 

The ~ta t e auditor is a lso rna~le the adviser of countv 
anditc-.r!; in rt: l<t!ion Lo their duties. 

Hl·spc<.:t fu lly yours. 
TS!\Ii\H PILLARS, 

Attornev GeneraL 
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Du.ttenhofer "Nolle'' of lndictmmt-.Quo f¥aorranto,· Pro­
ceedings in, Against Judge Court·right. 

DUTTENHOFER ' 'NOLLE" OF INDICTMENT. 

S tate of O hio, 
A ttorney General's Office, 

Coluti1bus, October 30, 1878. 

Ira Graham., Esq., Prosecuting Attorne~·, !vleigs Count~·, 
Pomero.v, Ohio': 

DEAR Sm :- Yours of the 28th inst., came duly to hand. 
F rom a very cardul examination of the fact'~ in the 

cnse of The Stall.' aJ::·aiu:<t Uul!,·lllw/cr .. a~ sci out iu the 
r~ t;C(>J'(J. r have ll(l hc~it.;tf i <'lll in 1'\.:((llll!ll~'i ldin;;· ('() )'Ott tU 

t :lll't: l- :1. ... 1/lllfc: proS<'<{'IIi .. ln. I he in<l icl'mcnt. 
r <.k• r~<:.l bt: li ev~: t·li e facts wi ll wa rr;u1 t a conviction . 

And such . I lh ink . wa:< the opinion of ·the judges of the 
S upn .:JH<.: Court, a lthough they based their reversal on an­
other ground. 

I~espectfully yours, 
. ISAIAH PILLARS, 

Attorney General. 

QUO WA I~ I~ A NTO: l'I~OCI~LDI'NGS J N , AGATNST 
,ll.ll)(;[ CUU I~TI~ICH' J.'. 

State of Ohio,. 
A tl'orney General's Office .. 
Columbus, October 30, r878. 

Judge Smnucl /tV. Co·urtright, Circkuillc, Oh-io: 

SrR :-On my return here last evening, I found your 
favor of the 28th in:;t., t·equesting me to institute proceed­
ings in quo ·wa.r·ra11to to test the valid ity of the title by which 
you claim io hold ancl exe rcise the fu ncrions of the office of 
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Quo WarrfllllO; Procrcdiugs iu , A.gaiust Judge Courtright. 

j11dge of the Comt o( Co1111110n Ple::ts in the fourth sub­
division of tht' Fifth Judicia I District. 

In view of the rt·n·nt decision of the Supreme Court in 
relation to thc con:;t·i tu tioualil')' ot the act of .i'V[ay IO, r878 
(Vol. 75, 0. L, 1 :~~). tl' dwng-e the Common Pleas Dis­
trict:::, etc .. and tht' ad:; of •\·lay q. 1878 (75· 0. L., 537), 
amt'nuatvry t·here(lf and whid1 is n·f~:rn:d to in your letter, 
)t certain ly becunu.::; a very grav~.: qucst·ion as fo the cOtlSti­
tutionality o f the several acts crt·atin!,:' iourth sub-division~ 
in the Third. Fifth and Ninth Jutlu.:bl Districts of the 
State. 

Vve have not yet the benefit oi the text oi the decision 
of the Supreme Court, but one oi the points an;1ounced is, 
'~That said act (the act of 1VIay ro, r878) , a·nd the act of 
.May 13, 1878 (75, 0. L., 537), a111cndatory thereof, ·in so 
far as the)' mulcrta/((: to -reconstruct the judicial districts o; 
tlu: State t/u:rcin f'rm·idcd a.rc unconstitu.ti-o·11al ..... 

1f b_v thi~ it i~ tllt'a11t t·hat the Lqri~latmc has not the 
power to crc.:a tc more than thn:c snh-divisions in any dis­
trict as provided. in ~c.:ction 1. artiek 4 of the Constitution 
(anu I cannot sel' what clsc.: is h) he drawn fmni it). then 
all acts providing for fourth snb-divi~ions llliiSt' be held to 
be unconstitutional. and the election of judges therein, with­
out any valid authority of law. 

l shall file the information in q·uo warrauto to test the 
question involved. as req.uested by. you. 

Respectfully _vours, 
·ISAIAH· PILLARS, 

A ttomey General. 
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Ta.,-; Lev)•ing of .for Constructt:on of Town Hall. 

TAXi LEVYING OF FOR CONSTRUCTION OF 
TOWN HALL. 

State of Ohio, 
Attorney General's Office, 
Columbus, No\fember l, 1878. 

To Tr-ztstees of J\;Jontgonzer)l Townstu:p,, Ashland. Cotptty, 
Ohio: 

GE:NTS :-Yours of the 29th ult. came duly to hand. 
While. I am not made the legal adviser of township 

trustt:t'S, yet T do not dct:m it improper to give you my opin­
i on nn th{· queMion subrnit'l.cc.l. 

The qu<·sl'ion snl:;lllitted is . "whctha. ntHkt· the :~ct of 
April t 1. tS;fJ Cn. 0. L.. ::!0;)). providing for the sub111is­
sion <'>L !'he question of the )~vying a tax for the construc­
tion of a town hall to a vote of the people at a general 
election, it requires a majority of the whole ,wmbe1' of 7JOtes 
cast at said e/ect·io·n., to authorize the levying, of a tax for 
said purpose?" 

In rny opinion it does. Tha.t is, it would take a majority 
·for the tax, of ' the 1,072 votes, which you say were cast 
in your township at the last general election, and at which 
election the 'proposition was submitted·. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney GeneraL 
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Tax Tables· tu be Published-Judicial District. 

TAX TAI:LES TO DE PUBLISHED. 

State of. Ohio, 
Attorney General's Office, 
Collllu bus, November I , 1878. 

J o/111 M. M_,.,:rs. 1:-:stJ., t'rofwir:tm· Seneca Ad<.•ertiser, Tiffin, 
Oltio: 
I'>E,\R S1R :-Yours l•f _y{':;terday came duly to hand. In 

answer If• a h;tt~;J· c)f si111ilar in1port from Mr. Clymer, pub­
li~hcr ,f / ' an I·V.:rl Tin'1cs. l sent the enclosed, which f pre­
snllle will l11.: a sati~iactory answer to your letter. 

Respecthllly yours, 
.I'SAIAH PILLARS, 

Attorney General. 

JUOrCfAI.. I)I:)TRICr. 

Slate <:•f (),hin. 
;\ l'l(ti'IH:.v General's Office, 
Colu 11 1biJS, November 4, 1878. 

}·/on. Ja·mrs ·rrif•/1 . Jad·son. Ohio : 
D1-:.11, S1 1' :_:()n '''." rdnr 11 here th i~ a~ternoon I tound 

yours nf thc: :~1s1· nit. 

The S11pn·ru.: C.:••trt ha:-. a :; f and others interpret its 
holding-. cb:ic h:d I hc: 7\·/w/.· c:•f 1111: ads for the redistricting 
the State for juclici:tl purw•scs nuronstiln/imwl. except prob­
ably that which rdat~.:s t" H:unill·l)ll Cc)unty. 

Your certificate a 11d com•ni~,;ic:>J t s lH.IIJid be for l ite old 

second sub-di1·isiou of t l•e .fudiciuiUislricl. 
Rcspt~L·t full ,1' ~·uur~. 

ISM!\ 1·1 F' fLLA RS. 
t\ttnrncy General. 
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Gam-e Law-Atto·mey General Not Legal Adviser. 

GAME LAW. 

State of Ohio, 
Attorney General's Office, 
Columbus, N_ovember 4, 1878. 

Daniel Schrader, Esq., Walbn"dge, Wood County,· Oh·io: 
DEAl{ S11{ :--Yours of the 3d inst. came duly to !)and, 

and in answer I have to say, that "deer can be killed be­
tween September 20 and November 1 ; turkeys, between the' 
first day of November and the fifteenth day of January.'! 

Respectfully yours, . 
ISAIAH PILLARS, 

Attorney · General. 

ATTORNEY GENERAL NOT LEGAL ADVlSER. 

State of Ohio, 
Attorney General's Office, 
Columbus, November 5, 1878. 

Messrs. Slzermau, Rote {-r Co .. Asl!tabuln. 0/iid: 
GENTS:-Yours of yesterday, with enclosure, came 

duly to· !!and. · 
The matter about whid1 you write falls especially with­

in the duties of the auditor of state. 
Unless he would demand of me· an opinion, I would 

not be authorized· by statute to give one on the question. 
Respectfully yours; 

ISAIAH PILLARS, 
Attorney General. 
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sue Bonds. · 

DUTl ES 01:-' PROSECGTlNG ATTORNEY. 

State of Ohio, 
Attorney General's Office, 
Columbus, November ll, t878. 

Albert Douglass .. Jr., Esq .. P·rosccuting Allome:v Ross 
Couitl)•, Chillicothe, Ohio: 
DEAR SH< :-Yours of the 4th inst., came- duly to hand. 

1 have been so engaged 1 could not answer you before this. 
Although there is no specific provision of statute stat­

ing in words, that the prosecuting attorney shall l>e the 
legal adviser of the officers of his cou nty as to the discharge 
of their official duties, yet I think it necessarily follows irom 
the duties imposed on him by express words in the statute. 
See Sec. 2, S. & Cr., r225. and the ''arious other duties 
provided for by statute. Sec Sec. EisJ, page 215. 70 0. L. 
That the pro~cctJting- attorney i~ as much the legal adviser 
of his county offiGcrs ;ts the attornc.v g-eneral is oi the State 
officers, 1 ha vc no do.11ht. 

Such has been. the pract icc. ~t·ncrallv throughout tltc 
State. Of course, it is COmJ.>etent for the co1nmissioncr·s, 
and other collnt v officers, whom they deem it advisable, to 
~ail in other. cou·1·1sel to assist the pra"secuting attorney. 

Respectfully yours, 
ISAIAH PlLLARS, 

Attorney General. 

COURTHOUSE: UIVI TT TO ISSUE BONOS. 

State of Ohio, 
Attorney General's Office, 
Columbus, ·November 19, 1878. 

Joseph Stalferel, Esq., Auditor of Callio. County, .Collipo/.is, 
Ohio: 
DEAR SIR:- Yours of the T sth in st. came duly to hand. 
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T a.r; S pecia.l Assessment Made on Lots. 

Your inquiry is, whether, under the local. act of May. 7th, 
1877, to author.ize the commissioners of Gallia County to 
build a courthouse and to issue bonds therefor ( 74, 0. L., 
51 8), the coinmissioners can expend more than $25,000. 

_1 am of the opinion that the commissioners are not lim­
ited to that amount in the construction of the courthouse 
authorized by said ~ct to build. 

The sum named (in the $25,000) is the limit for which 
bonds can be issued. 

Respectfully yours, 
IS.;\IAH PILLARS. 

Attorney General. 

TAX; SP.ECJAL J\SSESSri!ENT .i\'fADE ON LOTS. 

State of Ohio, 
Attorney General's Office, 
Columbus, November 19, 1878. 

C. A. l3ieder, Esq., City Solicitor, Wooster, Ohio: 
SIR :-On my return here today .I found yours of the 

r 3th in st. 
I have not the time to give the question a re-examina­

tion, but my understanding of the law is, that w'here special 
assessments are lawfully made on lots or lands, and certified 
to the county auditor for collection, and by him place.d upon 
the duplicate, they stand there as all other taxes, and must 
be colle~ted in the same way. 

If the Supreme Court has made any other ruling, I have 
not seen it; but of COi.lrSe, it must prevail. 

Respectfully yours. 
ISAIAH PILLARS, . 

Attornev General. 
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A Leiter .From Attorney Ceuera/ Pillars, of o"hio, to tlw 
Govemor of Ohio, tv· Res/ore the Amica-ble R e/af.iOIIS 

Bet·wccll the Co-Equal States o; Ohio a11d 1\ausa.s. 

A LETTER FROM ATTORNEY . GEI'i.ERAL PIL­
LARS, OF OH lO, TO' THE GOVERNOR Of 
OHIO, TO RESTORE THE AMICABLE RE LA­
TiON BETWEEN THE CO-EQUAL STATES OF 
01-110 AND KANSAS. 

State of Ohio, 
Attorney General's Office, 

Columbus, November 20, 1878. 

To His Excellency, R. M. Bishop, Governor of Ohio: 
SJ R :- The communication from his excellency. George 

T. Anthony. governor of Kansas, of (he elate of the 8th 
inst., handed to me has been carefully read. 

His excellency. the governor of · K::msas. certainly has 
cause lo cumpl<tiu f1)1' not i:;stting a warrant fot· tho:: :uTc~t 

.and extraclil·inn or Georg-e L H(lpkins_. a n allq;cd fugitiv,: 
fro111 tlw Stale of l'an,.:as, in . p11r,;11attC.:<: with rltc rc<'ptisiti•:.ll 

of the governor of Ohio of the date(>[ ~·fan:h :?;). 1878. 

The blame in the mattt.:r atlach~::s lt., this oftic.:c. 

The mistal<e occurred as follows: 

On January 26, 1878, a requisition issued by the gov­
ernor of Kansas upon the governor of Ohio for the extra­
dition of said Hopkins based upon an information was sub­
mitted to me under the rule of your office for approv~L 

I disapproved the issuing of a warrant itpon said requi­
sition for the reasons stated in my opinion of the date of 
Ja-nuary z6, 1878, a copy of which was transmitted lo lli~ 
excellency, Governor Anthony. 

When the requisition of th~:: uatc.: oi ·March 23, 187~. 
was presented to ·me for my approval. I wa:; infornH::d that· 
it was but a duplicate of the requisition in the salllt tl!attcr 
already passed upon ; and thereupon :;11pp(~ing· =-uch to h;.·. 
the facts, I endorsed the req uisttion ·' Ntll ;tpprovl:cl for rea~ 
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l:hmndary Line Bct·wecn tile States of Oh·io and Penns,•l­
~~ania .. 

sons heretofore assigned, when application was heretofore 
made for same party for same offense." 

Upon examination, .it appears that the requtsttton was 
based upon an· affida<;1:1 charging the offense, and the .war­
rant should have issued; and I now .recommend that the 
same issue. 

'With this explanation and corre~tion I hope the amic­
able relations behveen the co-equal States of Kansas and 
Ohio may be restored. 

Yoltr cxco;:Jlency's obedient servant, 

ISAIAH PILLARS, 
Attorney General of Ohio. 

BOUNDARY LINE BETWEEN THE STATES OF 
OHIO AND PENNSYLVANIA. 

State of Ohio, 
Attorney Genet·al's Office, 
Columbus, November 20, 1878. 

To His E.wellenc~·, R. M. Bishop, Governor of Ohio:. 
DEAR Sm :-The communication from the commission­

ers appointed b.y your excellency under the act of May 3, 
1878, in relation to the boundary line between the States of 
Ohio and Pennsylvania, and making inquiry as to their pre­
cise duty under said act. has been; at your· request, carefully 
considered by me. 

The title of the act is, "An act in regard to the boun­
dary monuments on the line between the State of Ohio and 
Pennsylvania." ·. 

The first section of the act provides, that the governor 
of Ohio shall ';appoint three competent persons to be com­
missioned to act in conjunction with a similar commission 
nf the State of Pennsylvania (but not otherwise) to c:r­
amine as to the t-r·ue /.ocat·ion of the 1·nonmne·nts which. m.a.ke 
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Towns/lip Trustee and 1 llfiYJIIOI)' Director,· · 11 old-ing Oflice 
olthc Some Time. 

/he boundary line between the State of Ohio and Pennsyl~ 
vania. and in connection with said commission of the said 
State of Pennsylvania-to ·rep!oce ony mon111nents· that ha-ve 
bco! 1·cmo-;:c:d_. or have become displaced or dilapidated on 
the boundary li1~c of said State." 

This conqu·i~cs the whole of tile duty of said commis­
sion, and bcyoml whid1 i; has not the power to go. 

As the act clt:arly reads. the conunission is appointed: 
First-To examine as tu the true location of the 11/-0Jut­

ments which make (mark) the bo-undar;' hnc between the 
States of Ohio and P ennsylvania, and 

Second - To replace any ·mollwncuts which have been 
-Temoved, etc. From these two duties the commission cali ­
not deviate, so as, in the least, to vary the boundary between 
Ohio and Pennsylv-ania as indicated by the a-ncient ·monn­
·mcnts -mar/ling said line. 

Nc·ithcr -is the commissiou mlthorized to erect any new 
1/l.OIIIllll-CIIIs_. excepr ~o far as it i~ ncccssar~' to '·replace: any 
monu1n.._·nt~ that have heen rcmnvcd... becon1c displaced, 
or dilapidated. 

The· foregoing will answer all inquiries contained 111 

said communication. Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

TOWNSHIP TRUSTEE A.ND INFIRlVIARY DIREC:· 
TOR: HOLDING OFFICE AT THE SAME TIME. 

State of Ohio, 
Attorney General's Office. 

Lima. -Ohio. November 21 , 1878. 

A. 1. fle·mpse:v, Esq., Clerll Board lnfi-rll!ary Diri'ctors, Iron­
to-n. Ohio: 
DEAR S£R :-Owing to my presence here attending 

court, your inquiry of the 13Lh inst.· as to whether a person 



Jackwn Ho'lllc Building and Loa.u Association; Proceedings 
-in Quo f.'Varranto. 

can hold the office of township trustee and infirmary direc­
tor at the same time, was not received by me until yester­
day. 

I find ;lathing in the &tatute which disqualifies a per­
son from holding both offices at the same time; and am of 
the opinion he ma_v legally do so. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

JACKSON HOME BUILDING AND LOAN ASSOCIA­
TrON: P ROCEEDINGS IN QUO WARRANTO. 

State of Ohio, 
t\ ttorney General's Office, 

Ct.tlumbus. November 22, r8;8. 

f. T. 111o11alum, Esq .. !atl.·son. O!tio: 

DEAR S rR:-You1·<; o f 1ht: 21st ins!'. came duly to hand. 
If you will fnmish 1\1~: alndavits fron1 uot Jess than 

two responsible and creditahl~' citizens. ·,)f the ahuse of its 
corporate duties and privikgcs. as stated in you1· letter, and 
also the uamc of son1c one who will endorse for costs, 
I will commence proceedings in quo 'i.t'arra,nto against 
the Jackson Home Building and Loan Association. 

It would be well also, to retain some good lawyer m 
Jackson to assist in getting up the proofs. 

Respectfully yours, 
ISAIAH ~ILLARS, 

Attorney General. 
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.Mayor's O!Tice; Vacan1:~~ in~l?cvokit~g tile /!Varra;rt 1'n the 
JH cf(cllllll· Case. 

iVI.A YOR'S UFFJCE; VACANCY IN. 

State. o f Ohio, 
i\ltor'nL·y GuH:ral's Office, 
(.)hllnlnl:;, N<rvcmiJcr 26, 1878 . 

. /1. S. Na111. 12stj .. C/.:rk of 1-/or~·cysbllrg. Ultio: 
l.lt·:,,l{ S ll< :-Y..:n1 r:' •.t f tlw :!I ,;l i11:-;1'. ca rr1c duly rn hand. 
If the vacancy occur:-; in the otlicc (•f lllaytJI', uu.ro.; than 

thirty days before the nl.'xt annual elect iou 1\rr n1uui ..: ipa\ 
office rs, the vacancy is filled by the council by a majority 

vote of all irs members, by the choice of some suitable per­
son of the township or town to act as n1ayor until said an­
nual election, when t,he ·uue.rpired term shall be filled by 
election. Respectfully yours, · 

lSAIAH PlLLAf.I.S, 
Attorney General. 

REVOKii\'G THE \i\iARRA.KT IN T HE lVIcKEN NA 
CASE. 

State o f Ohio, 
Attorney Genera l's Office, 
Columbus, December 3, 1878. 

'/'11 !-lis C.rl'.·l/,·llry. /?. M. l3isltof'. Co~·cr11or o/ Ohio: 
Sll< :-l11 :uli'l\'..:r l•) yo11r i11quiry a!; w the power and 

pr•.•pl'll'ly o)l 1'\.'l'•.ol\illg' ila: 1\':lfl';tlll: j:-;~ llctl "·" _\'•.Ill 11po:Oil !he 
g;<Wt'l'l.lo) l' t;oi \.Vyt)ll lin;.:· J'vrri l 't) r ~·. flo!' lill' n: lr:tdi t i<.tll t)f 
.Roh,Tr !\'I t.:l-: ..:una. i h:l\'<' ,., :-;a_, .. 1lt:1 I' ~ .... :.u :1 t\.·r 111.: a rre:;t 

ol' ~aid \kl..:tnlla npon :-aid w:al'l':llll, t··:o-wi t : (ln lh ...: 11th 
day <•i Fdrrwu·." · 1X7i::. la o.; . ~aid '!1kKL·n11a . l,oro,ol.;,: fn'tlll the 
j:1il ,·,I 1-1 i~hland C•:out li.,V :uul lkol. :t 11r.l fr•:'ln which time 

nntil Non·nlh~: r 2~ 1;,~1 . \11: \\':1~ :n lar'g-...:. 
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Dog; Ta.mtion of. 

That during the time the said McKenna was so at large, 
to-wit : on the 3 1st day of October, 1878, he comm itted the 
crime of robbery in P ike County, O hio, upon the person of 
two helpless old women, for w h ich c.rime h e now stands in­
dicted, and upon w h ich charge a warrant has been issued, 
and served i1pon said McKenna. · 

I am clearly of the opinion, that u nder the foregoing 
circumstances, you r excellency would be entirely justified in 
revoking said war rant, so that said McKenna may be held 
in Ohio, prosecuted for said crime of robber y, ai1d do so 
advise. Respectfully yot11·s, 

ISAIAH PILLARS, 
i\ttornev General. 

DOG ; TAXATIO.i\1 OF. 

State of Ohio, 
Attorney General's Office, 
Columbus, December 5, 1878. 

D. M. Rro'i\'11 , Esq .. Prosecuting Attorney Ca.n·oll Cou.ntJ, 
Car·rolltn11. Ohio: 
l1 1': .n: S 11( :--'{IJtl rs (>f the 2d i nst. came d11 lv to hand, 

:t nol ill :111!;•.ver wunld s:.1v : 

Tll:, r t il.: h1n d cr.:::ll:•':d by lhe act •:.£ Ma .1· :;. 1877 (74 
C\. 1.. .. 177 ) . ln· rltc tax;;l il)n c:>i ,((,g:::. is cha rgeable with 
Hr(· k•;;.~ .. .. d:111 1a;::·t tc:• s!H: •. :p as c(lnternplated by sairl act, 
uo:u•·riu:: {ro111 tl11rl after ils passag e. 

1·\ut all "Lich claims must have been or .must be proved 
and a l low~::d in acconlanct: with the eighth section of said 
act. 

You will observe that the last clause oi said section 
provides, 
presented 
thereof. " 

" No claim as aioresa icl shall be a llo wed unless 
at the next session afor.esaicl aftl'r the occu·rri·ng 

Re~pectfully yours, 
ISAIAH PILLARS, 

• I ~'\ttornev Genera I. 
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New Stru.ciu.rr.s; Taxatio1i. of. 

N.EVV STRUCTURES; TAXATION OF. 

State of Ohio, 
.'\ttorney General's Office, 

Columbus, December 6, 1878. 

lion. ]a:l/t.rs "Villiams, A ·uditor of State: 
DtAR Sue-Your inquiry of yesterday has been care­

fully considered. 
Yon state, "The question is, when a new structure has 

been erected on a lot or lands, and the satne of which has 
not for any re.ason been added to the value of the lot, and 
so has escaped taxation until the discovery of the omission, 
can the taxes be pnt upon its value for all the time it has 
escaped taxation?" 

I am compelled to answer the question· in the negative. 
The section of the law you refer to (S. & Cr., ro8, Sec. 

52) as well ~IS till' provi sions of the new tax law referring 
to the same 111atter ( 75 (>. L .. 415. St·c. t8 ) does not <ii)piv 
to the case put. These s~::cti(lns nnly apply to ca::;es where 
there has been an omission to enter any " lands or town lots, 
situated within the county, subjt:ctcd tu taxation," upon the 
duplicate. 

In all such cases, it shall be the duty of the auditot:' 
when he shall enter. the same on the duplicate, "to add to 
the taxes of the current year. the 'Simple taxes of each and 
every preceding year in which such lands shall have es­
caped taxation.:' 

Now, in the case of the OI11ISSton to add the value of 
new structures, it :s not the /r.a:uiug the lot or la·nds eut-irely 
off the dupl-icate. It is simply omitting to enter an increased 
_value to real estates already on the duplicate. \¥bile a struc­
tur·e or fixture upon. real estate becomes "land" in a legat 
se~se; yet it is not such as considen::d separate from the lot 
or land upon which it is situated. 

The only taxes which the additional o'r increased valu­
ation by re.ason of new structures, can be made to bear, will 
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M nnda.l/tlt.r- /luditcw o{ Carroll Count)• ,· Pay of. 

be the· taxes for the current year at the time the increased 
valuation is ]Jlan:d upon the duplicate. 

·Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

MANDAMUS. 

State of Ohio, 

Attorney General's Office, . 
Colun~bus, December 6, 1878. 

Ct~~cral Cl111s. JY. Karr, Cincinn.a.ti, Oh-io: 
OE:\R SJI{:-Yours of the 2cl inst. came dnly to hand. 

The matter ahout which you write, the attorney general has 
11othing to do with. If it would be the duty of anyone here 
to look to the 111attcr, it would pe the adjutant general. · 

.[ would advise, however, that the commanding officer of 
(:ac.:h company, or regiment affected, commence proceedings 
in mandamus to enforce whatever rights the law gives them. 

Respectful! y yours. 
TSAfAH pru .. AHS. 

Atlornev General. 

AUDITOR OF CARROLL COUNTY; PAY OF. 

State of Ohio, 
Attorney General's Office, 
Columbus, December I I, 1878. 

A. _L. B·illman, Esq., Auditor of Ca:n·o/l Count);, Carrollton, 
· Oh-io: 

DEAR SIR:-Yours of the 9t-h inst. came duly to hand. 
If you are entitled to pay, as auditor, for the work you 
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Auditor of Connly; Pay of-Road I111provcment La'W. 

1
speak of, it must be fotincl in the act of April 24, I877 (74 
0. L., I 24). 'If not there you cannot be paid. See Sec. II 
of that act. Respectfully yours, 

ISAIAH PILLAl~S. 
Attorney General. 

AUDITOR OF COU?\TY; PAY OF. 

State of Ohio, 
Attorney General's Office, 
Columbus, December I 1, I 878 . 

. 1. H. Haines, Esq., Auditor Clinto·u. Cowtty, W ·ilmingto11, 
Ohio: 
Dr::AR Sm :-On my r~turn here this morning, r found 

your~ of the 6th inst. inquiring as to the legality of an ad­
ditional wmpl'nsation to yours~·lf fnr services t111der the "dog 
ta:-.:·:· l:tw .. 

I n::gn:t t'lt:tt J CiliHH)I· :;a_1· t·hat it wou ld l.tc in accorcl­
auce \\' itlt Ia \\' tu make y<•ll the <t<ld it in11al :tlkJ\\::uu:.c. 

The act of Apri l 24, 1877 (74 0 . L, 1 :.q), 111akcs all 
the provision there is for the pay ot cmn1ty auditors. Read 
the proviso in section I I of that act. 

R~spcctfHII_v yours, 
ISAIAH PILLARS, 

. Attorney General. 

ROAD EV!PROVEMENT LAW. 

State of O hio, 
Attorney General's Office, 
Coltunbus. December I I, r878. 

Charlc.r E. Bronson, Esq., Prosccntin.g A/lome')•, Defiance 
Counf:\', Defiance, O!cio: 
D£.-\R SIR:-Yours of• yesterday came duly to hand: 

. Yot1 st~te th:1t a. levy has bce'h made for "road purposes," 



ISJ\fAH l>JLLARS-1878-r88o. 547 

Register of Lmuf:s. 

under the act of April 30, r869 ( 66 0. L., 6o), and inquir~ 
' 'shall a complete record be made of .all these different im­
provements, outside of the commissioners' journal?" 

In answe1·, I say no. The Statu'te doc·s· not require such 
a record to be kept. 

The' commissioners' journal, however, should be some­
what full as to what improvements are to be made. 

Respectfully yours, 
ISAIAH PILLARS, 

Attorney General. 

HI:·:GISTER OF LANDS. 

State of Ohio, · 
Attorney General's Office, 

Columbus, December II, 1878. 

T. Y. McCray, Esq., Registe·r, Sc!10ol La.nds, Mansfield, 
Ohio: 
DEAR SJR :.:_On my arrival here this morning, I found 

yours of the 6th inst. You had better write direcf to the 
auditor of state. call his attc11tioll to the Statute, and mark 
your de111and for SIKh book~ .. etc.: .. you 111ay need. 

As soon as you get: things in · proper shape, I would 
like to have vou give the general notice we tal ked about, for 
everybody to pay, or bring in their receipts. 

· At th'e s<1.me time I will give notice to take depositions 
in tile Gutzwiler cast~. at your office, so that you may take 
the ·evidence of each man as he comes in. Before doing so, 
however. J should like to talk with you about the matter, 
so that we can agree upon the time, etc. 

Respectfully yours, 
ISAIAH PILLARS, 

Attornev General. 
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Man; Able-Bodied. 

MAN; ABLE-BODIED. 

State of O hio, 
Attorney General's Office, 
Columbus, DecemQer ' I r, 1878. 

Hiram Good-.vin, Esq:, !Vledina, Ohio: 
DEAR SIR :-In answer to your letter of the 7th insr. all 

that I can say, is, that an "able-bodied male person,'' as 
used in Sec. 18, page 392. Laws of 1878, is a male person 
able to perform what is generallv regarded as a day's work 
The abil ity th~s"' to labor: is a qt;estion of fa~t. · 

Respect£ u\1 y yours, 
I SAIAH P ILLARS, 

Attorney qeneral. 

NEGAT£VE REPLY. 

State of Ohio. 
Attorney 'GetH::raJ's Otlice. 
Columbus, Dece111ber 1£ , 1878. 

Jol:.n L. G":"' Esq., Gallipol:is. Ohio: 
SrR :-In answer to your inquiry of the 9th inst., I have 

to say no. 
Respectfully yo'urs, 

ISAIAH PILLARS, 
Attorney General. 
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Costs in. Crimina.l Cases-Costs o{Clerk. 

COSTS IN CRIMil\AL CASES. 

State of Ohio, 
Attorney General's Office, 

Columbus, December 1 I, 1878. 

]. M. McCilli<--ra)', Esq .. McATthu·r, Ohio: 

549 

DEAH S1R :-Owing to absence and other pressing mat­
ters, I have uot had time to answer yours of the 4th inst. 
miti I nO\v . 

. My construction of the act of March 16, 1878 (75 0 . 
L., so), in my fetter to the prosecuting attorney of vVilliams 
County, of the 8th of July last. was prepared with very 
great rare. 

J agree with you that the act should be amended, and 
made much lllOrt' explicit than . it is. 

Respectfully yours. 
ISAIAH PILLARS, 

Attorney General. 

COSTS OF CLERK. 

State of Ohio. 
Attorney General's Office, 
Columbus, December 12, 1878 . . 

11/i/Ja:rd S . 1-i~vde, Esq., Clerk Kno.r Common Pleas Court, 
Jvlt. Vernon, Oh-io: 
DEAR SIR :-I have received and read with care, your 

very carefully prepared letter of the roth inst. I think it 
would be improper for me to give an opinion in the prem-
ises for two reasons: , 

First-Because the question is pending in your court 
upon a motion to retax costs; and that is just the tribunal 
to dcterniinc the matter. 
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Prosecuting A ttor1H?'J'; F ccs of. 

Second-The sta.tute does not make the attorney gen­
eral the legal adviser of clerks, and in such case, my prede­
cessors have held that he is not authorized to give an 
OpiiHOn. 

I would suggest to you to submit to the· court on the 
mention to retax the same argument you sent tne. It is 
well made.'. Respectfully yours, 

ISAIAH PILLARS, 
Attorney General. 

PROSECUTING AJTORNEY; FEES OF. 

State of Ohio, 
Attorney General's Office, 

Columbus, December 17, 1878. 

H. Calkius, Esq., Prosccut£·rzg Attorney Da.1·1le Coun/.y, 
G·rcenvillc, Ohio: . · 
DE,\R sa~ :-Yours of the 14th inst., and also a letter 

of the same elate "(rom the auditor of your county in rela­
tion to the same m.atter. came duly to hand. 

The provision of the statute ( 70 0. L ,. 67) in relation· 
~o the percentage to which a prosecuting attorney is en­
titled, is very" plain reading .. 

He is entitled to "ten per cent. on all money collected 
on fines, forfeited recognizances, and costs collected of de­
fendant in criminal cases" provided such sum shall not ex­
ceed $roo in any one case. 

To entitle a prosecuting attorney to this perce~ltage it 
. is not necessary. fo~: him to ma.ke it on e:t~ecu.tion. . If the 
·amounts are paid to the clerk by defendants upon judgment 
in criminal cases, either for fines, costs or forfeited recog-
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Board of Equalisatio11 Power of lhtd·itor of State. 

nizances eveti without execution, the prosecuting attorney 
is entitled to his percentage, as on money collected. 

R<:·spectfully yours, 
ISAIAH PILLARS, 

Attorney General. 
Show this to the auditor, as in answer to his letter. 

' 

BOARD OF EQUALIZATION POWER OF AUDHOR 
OF STATE. 

State of Ohio, 
Attorney General's Office, 

Columbus, December 23, 1878. 

Ho1t. James Wifl.ia·ms, Auditor of State: 
Sm :-Your communication of the r6th in st. (with en­

closures) in reference to your power to direct the correction 
of the many cases of gross injustice and flagrant blunders 
o·f the city board of equalization of Cincinnati in the dis­
charge of its duty the past year, a number of which have 
been referred to you by the auditor of Hamilton County. 
for instruction. has been most carefully considered by me. 
\1\ihatevcr power you ha vc in the premises. is to be found 
in section 1 S· chapter 3· of the new tax law ( 75 0. L., 465), 
and which section is but the re-enact1~tc::nt of· section 35 0. 
L. 10.2. 

The section reads, "Ea<;:h county auditor shall from time 
to time correct any errors which he may discover in the name 
of the o··w·ner 1·n tlte valua.t-ion, descript-ion or qua•ntity, of any 
tract or lot contained in the list of real property in his county; 
but in no case shall he make any deduction from the valua­
tion of any tract, or lot of real property, except such as 

·shall have been ordered, either by the State board, or by the 
county board of .equalization, or upon the written order of 
the auditor of state; which written order shall only be made 
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Board of Equalization Po<CJcr of Auditor of Sta.tc. 

upon a statement of facts submitted to the auditor of state 
in writing." 

Thus, in any case, where it is clearly made to appear 
to the auditor of state by statement in writing that there 
exists upon the tax duplicate of the county an error 

First-In the name of anv owner. · 
Second--In the valuation of any tract or lot of land. 
Third-I 1i the quantity of any tract or lot of land, he 

may direct, by: written order, the proper county auditor to 
make the correction. 

Now the stateme1it submitted to you (and to which 
you· have called my attention). and upon which you are 
asked to give w.ritten orders to the auditor of Hamilton 
County, are for the correction of alleged errors in valua­
tion upon the part of the last annual board of equalization 
of the cit)' of Cincinnati. 

The tax law now being in force at the time of the ac­
tion of said board, its powers and duties "''ere defined by 
Sec. 45 ancl the acts therein referred to S. & S. 755· 

'fhe auditor oi state i:; not constituted a court or a 
tribunal of any kind, !o review, either upon questions of 
lavv or fact, the acts of a board of equalization; and hence, 
l deem · it unnecessary hece, to go into discussion of the 
power of an annu<>.l board of equalization . 

. Its judgment as to values in the discharge of its official 
duties in the equalization of appraisements for taxation, 
however ui1just and excessive its valuations may be, you, 
as auditor of state have no power to correct. If there is any 
remedy, it lies in another direction. 

But, while this is true, should ·it clearly be made to 
appear by sworn statements .of members of the board of 
equalization, and otherwise, that a mistake was made in a 
valuation based entirely upon a misapprehended or mis­
taken state of facts, it would be, in my opinion, such error 
in ~·a/.ua:t-ion as is within the purvieu of ·said Sec. 15 (75 
0. L, 465), and which you would be authorized to correct, 
prov1:dcd, that s11ch correction does not ?'educe the valnc of 
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Auditor; Pa~v of. 

real p1·operty 1·n the cou'nty below the .a.ggregate value 011 the 
dnplicate of the precedi11g yeor, and not including tl1e 
value of new stn.1ctmes as ret\m1ecl by the assessor~ for the 
current year. 

I make this limitation because the board of equalization 
is limited in a like manner. 

In closing I deem it not improper to say, that if city 
counCils were a little more careful in the selection of mem­
bers of boar<!s of equalization. and such boards more careful 
in the discharge of their duties, that much of the injustice 
complained of would be avoided. 

Respectft1lly yollrs, 
ISAIAH PILLARS, 

Attorney General. 

AUDITOR; PAY OF. 

State of Ohio. 
Attorney General's Office, 

Colllfnhlls, December , 1878. 

D. M. Drown. Esq .. Prosewtiug Attontcy Ca·rro/l Count·;:, 
Can·olltnn. Olti:1: ' 
Dr::AR SlR :-T11 a·nswcr to your~ of the zoth inst .. I have 

to say. that a county auditor i~ entitled to no compensation 
except what is specificallv provided for in the general act 
fixi11g' the salary, et~., of ~uditor. 

Respectfully yours . 
. ISAIAH PILLARS, 

Attorney General. 
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"So/diNs' Relief Fuud;" County Com-missioner 1." Rega1·d to 
-Count)' Seat ; R emoval Qf. 

"SOLDIERS' RELIEF FUND ;" COUNTY COi\ifl\HS­
SIONER IN REGARD TO. 

State of Ohio, · 
Attorney Genera I' s Offi ce, 
Columbus, December 23, 1878. 

C. A. AtkiiiSOJI., Esq., Proscwtiug .4 !/0f'IICJ' facftson Cou·11ty, 
Jackscm, Ohio : 
D t AR S!R:-Yonrs of the 18th inst., inquiring as to 

" what the powers and duties of the county commissioners 
are under the amendatory act of 1873, in regard to the sol­
diers' re lief fund, came duly to hand. I do not see how I 
c an make their d~1ties any plainer than does the original act 
of r865 and the amendatory act you refe r to. 

If I knew just the q ueslion you were troubled with I 
would endeavor to assist you . 

Respectfully yours, 
ISAIAH PILLARS. 

Attorney General. 

COUNTY SEAT; REMOVAL OF. 

State of O hio . 
r\ttorney General 's 0~ 

Lima, December 3-~ 

Messrs. C. L. Coorman, D. Dawford QJid f. A . Gallagher, 
Brll.a:irc, Ohio: 
GENTLEMEN :~Your letter of the 24th inst. reached me 

here, and 1 have given your inquiries a careful e-xamination. 
First.:_I have no doubt but that· p roceedi ngs for the r e­

moval of a count)' sea,t can be legally commenced by- giving 
notice thirty (30) days prior to the commencement of an 
adjourned session of the Legisla ture. 


