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. \n<.tl.er opinion to the same effect is found in Opinions oi the .\ttorney General, 
1921. at p2ge R29. 

Spe.::itically ano;wcring your questions, therefore, you are a<h·ise<l that: 

First. regardless of the contemplation of a future permanent improvement of a 
highway, county commissioners are restricted in the use of funds deri\·cd from the 
gasoline excise tax to maintenance and repair of existing highways. whether im­
proved or not, and the extent to which such highways may he widened or the ditches 
hounding them may he defined, depends upon the reasonable amount of such repair 
required to restore them to a reasonably proper condition for tra,·el. 

Second, county commissioners may not issue notes in anticipation of a bond issue 
under Section 5654-1, General Corle. for the construction oi a road by force account, 
where the preliminary steps ior such improvement and the issuance of bonds for the 
payment thereof are for the construction of said improvement by contract. 

Respect£ ully, 
Eow,\Ril C. TuRNER, 

A ttoruey General. 
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OJ7FICES-CO~IPAT1RLE A:\D 1:\CO:\IPATIBLE-AUTHORITY 017 :\0:\­
CTIARTER VlLLAGE CLERK TO SERVE AS SECRETARY TO SI:\K-
1 \"G FU:\D TRUSTF.ES-SAlD CLERK :\JAY NOT ASSIST BOARD OF 
PUBLIC AFF:\mS OR PLA:\:\T\"G CO:IDITSSlO\". 

SYLLABUS: 
The clerl1 of a. 11011-charter 'iiillage ca11110t le[Jal/_v perform the duties of clerk of 

the board of public affairs a11d clerk of the j>/m111illg commission, i11 addition to his 
·duties as clcrli of the village. but may pcrfonn the duties of secretary of the board< 
of si11killg fu11d trustees, a11d is required to do so, u11less the village cou11cil provides 
by ordiua11ce for the appoilltlucut of a secretary to such board of trustees and fi.rcs 
the duties. bo11d a11d comj>el!.mtion of such secretary, i11 -;,•hich case the clcrll of the 
vii/aye is illcli[!iblc to be aPf'oiutrd to the positio11. 

Cor.t::o-rnl'S, OHIO, January 14, 1929. 

Bureau of lllsj>crtioll 011d Suprr-;•isio11 (If Public Offices, Columbus, Ohio. 
GENTLD!EN :-This will acknowledg-e recript of your communication which 

reads as follows: 

"The rule of incompatibility established hy the court in the case of State, 
ex rei. \'S. Gebert, 12 C. C.~- S. Page 274, is as follows.: 

'Offices arc considered incompatible when one is subordinate to, or in 
any way a check upon the other, or when it is physically impossible for one 
person to discharge the duties of hoth.' 

QUESTIO:\: \\"hen the Council or \'illage. by ordinance, provides 
that the regularly elected clerk, in addition to his duties as clerk, shall 
scr\'c as Secretary of the .Sinking Fund Trustees, Clerk of the Boanl of 
Public Affairs, and Clerk of the Planning Commission, must, or may, such 
Clerk legally perform such additional duties? Xo additional compensation 
., provided for, or pai(L'' 



~: 
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Sections 4279. 42RO and 42RI, Gl'Jll'ral Cork, which specilically apply to villages, 
provirle in part as follows: 

Sec. 4279. "The clerk shall he ekct"<l for a term of two yt·ars, ':' ':' ':' ·· 
Sec. 42HO. "The clerk shall attend all meetings of council. and keep a 

record of its pn,ceedings and of all rule;:, hy-laws, resolutions aml onli­
nances passed or adopted, * * * 

Sec. 4281. ''The clerk shall keep the hooks of the village, exhihit ac­
curate statements of all moneys recei,·ed and expended and of all property 
owned by the village and the income derived therefrom and of all taxes 
;,nd assessm~nts." 

Section 4283, General Code, which appears undl'r the sub-heading "Cities an<l 
Villages", reads as follows: 

"In the following provisions of this chapter, the word 'city' shall 
include \·illage', and the word 'auditor' shall include 'clerk.' ·• 

The sections of the Code immediately succeeding Section 4283, General Code, 
in the same chapter set forth the duties of a city auditor with respect to his auditing 
the accounts of the several departments and offices of the city. These sections pro­
vide in substance that at the end of each fiscal year, or oftener, if required by 
council, the auditor shall examine and audit the accounts of all officers and depart­
ments. He shall prescribe the form of accounts and reports to be rendered to his 
department, and the form and method of keeping accounts hy all other departments, 
and, subject to the powers and duties of the State Bureau of Inspection and Super­
vision of Public Offices, shall have the inspection and revision thereof. He shall 
not allow the amount set aside for any appropriation to he overdrawn, or the 
amount appropriated for one item of expense to he drawn upon for any other pur­
pose, nor shall any voucher be honored unless sufficient funds shall actually be in 
the trc:asury to the credit of the fund upon which such voucher is drawn. \Yhen 
any claim is presented to him, he may require e\·idence that such amount is due, and 
for this purpose may summon any agent, clerk or employee of the city, or any other 
person, and examine him upon oath or affirmation concerning such voucher or claim. 
On the first ~londay of each month he shall receive detailed statements of the 
receipts and expenditures of the se,·eral officers and departments for the preceding 
month, to be made by the heads of such departments. He shall countersign each 
receipt given by the treasurer before it is deli, ered to the person entitled to receive 
it, and shall charge the treasurer with the amount thereof. If he approves any 
voucher contrary to the provisions of law herein enumerated, he and his sureties 
shall be individually liable for the amount thereof. ln short, the duties of the 
auditor of a city, an·d likewise the clerk of a village, require that he act as a check, 
hy way of auditing the accounts of all city and village departments, and thus he 
would be in a position of auditing his own accounts if he were clerk of the hoard 
of public affairs, sinking fund cc.tmnissioncrs or planning commission. 

These se,·eral positions and the position of village clerk are therefore within 
the common law rule of incompatibility as stated in the case of State vs. Gebert, 12 
C. C. N. S., 274, and except as this rule may have heen abrogated by statute, a 
village clerk is rendered ineligible to hold the position of clerk to any of these 
several hoards. 

\Vith reference to hoards of sinking fund tru<>tees in hoth cities and viilages, it 
is provided by Se<:tion 4509, General Code, as follows: 
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''The truskes of the sinking fund, immediately after their appointment 
and qualification, shall dect one of their number as president and another 
as \·ice-president, who, in. the absence or disability of the president, shall 
perform his duties and exercise his powers, and such secretary, clerks or 
employes as council may provide by an ordinance which shall fix their 
duties, bonds and compensation. \\"here no clerks or secretary is authorized, 
the auditor of the city or clerk of the village shall act as secretary of the 
board." 

It is apparent that, so far as the clerk of the sinking ft~nd trustees is concerned, 
the common law rule of incompatibility is abrogated, and a village clerk, by virtue 
of his position as such clerk, is made the secretary of the board of sinking ftmd 
trustees by statute, in cases where no other secretary is authorized by council. The 
statute clearly gives council the right to authorize a secretary or to require thl' 
village clerk to act as such secretary either by a special ordinance to that effect, or 
by letting the law take its course. There is no provision of law authorizing addi­
tional compensation for a village clerk who is required by law to act as secretary 
of the board of sinking fund trustees. 

It is provided that a planning commission for a \-illage and the board of trustees 
of public affairs for a village may appoint a clerk or clerks. Xo provision is made 
with reference to the city auditor or village clerk acting as clerk or secretary for 
these boards when the boards fail to elect the clerks or secretaries and therefore, in 
my opinion, the common law rule of incompatibility as between a village clerk and 
clerk to either the planning commission or the board of trustees of public affairs 
would apply, unless by virtue of the Home I<ule provisions of the Constitution of 
Ohio the right is extended to municipalities t9 abrogate this common law rule of 
incompatibility, and the municipality takes such steps as are necessary to do so. 

In a former opinion of this department reported in Opinions of the Attorney 
General for 1915, Volume I, page ?:79, it is held: 

"The offices of village clerk and clerk of the board of trustees of public 
affairs of a \·illage, are incompatible, and may not be held by the same 
person." 

ln an opinion reported 111 Opinions of the :\ttorney General for 1916, \'olume 
I, page 549, it is held : 

"Under the provisions of Section 4509, G. C., it is the duty of the city 
auditor to act, without additional compensation, as secretary of the trustees 
of the sinking fund of a city, unless council by ordinance provides for the 
appointment of a secretary by such trust<:es, and fixes the compensation, 
etc., as pro1·ided in said section, and in such c1·ent the city auditor cannot 
be appointed as such secretary." 

To the same efTcct is an opinion uf the • \ttorney General reported in the 
:\nnual J{eport of the .\ttorney General for 1912, Volume 11, page 1651, which 
holds: 

"The uflict·~ of city aurlitur and clerk of the 'inking fund trustees arc 
111 their natures, incompatible for the reason that it is made the duty of the 
atHlitor to audit the hooks of till' clerk uf the sinking fund trustees, ami 
only in the ca,;e where the council has not authorized a clerk or secretary 
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of the sinking fund trustees docs the statute remU\·e the incompatibility 
and permit the city auditor to sen·e in that capacity." 

In 1918, in an opinion reported in the Opinions uf the .\ttorney General for 
1918, Yolume I, page j9(i, the .-\ttorney General held: 

"The office of clerk of a Yillage and clerk of the sinking fund trustees, 
when such sinking fund trustees are authorized by council to have a clerk, 
are incompatible, and such clerk of a village cannot he employed by such 
sinking fund trustees or receiYe the compensation proYided for by council 
in an ordinance authorizing a clerk for said trustees:' 

In my opinicn, the same rule would apply with reference to the duk of th~ 
planning commission, for the same reason as applies to the clerk of a board of 
public affairs for a village. Inasmuch as the positions of village clerk and clerk of 
the board of public affairs are incompatible at ccmmon law, as are also the position·s 
of village clerk and clerk of the planning commission, a municipality through its 
council or otherwise may not require the village clerk to do that which uncier the 
common law rule of inccmpatihility is made unlawful. unless, as beiore stated, a 
municipality may abrogate the common law rule hy authority of the home rule 
provisions of the constitution. So far as the village clerk performing tlw duties of 
the secretary of the board of sinking fund trustees is concerned, he is required to 
do so by statute, unless cotmcil makes provision for a secretary to the hoard of 
sinking fund trustees and fixes his duties, bond and compensation. 

~lcntion has been made of the possible intiuence of the home rule prm·isions of 
the Constitution upon the question under CO!Jsideration. Section 3 of _\rticle XVIII 
of the Constitution of Ohio reads as follows: 

~·~Junicipalities shall ha\'C authority to exercise all powers of local self­
government and to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in contlict with general 
laws." 

By force of Stction 6 of Article X Ill of the Constitution, the General .\ssembly 
is authorized and directed to provide for the organization of cities and incorporated 
villages by general laws, and to restrict their power of taxation, assessment, bo.r­
rowing money and loaning their credit so as to prevent the abuse of such power. 

\Vhile it is clear that the distribution of the various administratin; functions 
with relation to village affairs is a matter of local sel f-gO\·ernment, yet it is equally 
clear that the authority conferred on the legislature by Section 6 of c\rtide XI I I, 
supra, to provide for the organization of incorporated village,; comprehends the 
creation of certain offices and the distribution among such offices of the various 
municipal functions. ~lanifestly, the power of the General .\sscmbly ,xtencls to the 
creation of the corporate structure and the distribution of the functions amon~ 
various officials, while, at the same time. similar authority is conferred directly upon 
municipalities by Section 3 of Article XV I If, supra. 

Pursuant to the authority conferred upon the Assembly, the offices concernin;; 
which you inquire have been pro\·ided hy general law an(! the council of the village 
which has not adopted a charter owes its existence to the same source, i. c., the 
general law. To hold that one creature of statute has, in the ab,;ence of spccilie 
permission, the authority to abrogate statutory pro\·i,ions made by its own creator 
rcganling other component parts of the lllltllicipal structure, would apparently ho.: 
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illogical, and I am not prepared to say that it may he done in the ahscncc of a 
spcciiic court ruling to that effect. This docs not mean, howc\·cr, that the people 
of the municipality arc powerless to change the prm·isions of general law which 
they find not suited to their cmwenicncc, !'O far as local self-go,·crnment is con­
cerned. The remedy exists to adopt charter pro\'isions which may, of course, he in 
contravention of general iaw pro\'idccl the subject he not such as is by other con­
stitutional pro\'ision ;pecifically within the pro\·ince of the General Assembly. 

ln the case of Hcrry cl a/. ,·s. City of Columbus. 104 0. S. cited with apprm·al 
and followed hy the Supreme Court in Stale ex rrl. \'S. Williams. Ill 0. S. 400, it 
is said that Section fi of :\rticle Xlll of the Constitution was not repealed by the 
adoption of Section 3, :\rticle XVII I, or of any other home rule pro\·ision in said 
article. 

In no case has the Supreme Court gone so far as to say that the home rule 
powers gi\'en to municipalities by Article XV 1 I I of the Constitution of Ohio em­
power such municipalities as ha\'e not adopted a charter by authority of Section 7 
of the said :\rticle XVTll to exercise any of their municipal powers in any other 
manner than that prm·itled by general laws, except the power t0 regulate traffic on 
their streets, which by force of the case of Perrysburg \'S. Ridgway, lOS 0. S. 245, 
is said to be one of the pow~rs of local self -go\'ernmcnt that may be exercised, 
irrcspecti\'e of general laws, by a municipality, whether such municipality has or has 
not adopted a charter. 

Until such ti111e as the courts recognize in non-charter municipalities home rule 
powers in other respects than in the regulation of traffic on their streets, administra­
ti\·e officers should look to the general laws for municipal power and it> manner of 
being exercised. 

I am accordingly of the opinion by way of specific answer to your inquiry, that 
the clerk of a non-charter village cannot legally perform the duties of clerk of the 
board of public affairs and clerk of the planning commission in addition to his 
duties as clerk of the Yillage, hut may perform the duties of secretary of the board 
of sinking fund trustees and is required to do so unless the \'illage council proyicJes 
by ordinance for the appointment of a secretary to such hoard of trustees and fixes 
the duties, bond and compensation of such secretary, in which case the clerk of the 
\'illage is ineligible to he appointed to the position. 

3136. 

Respectfully, 
EDWARD c. TURNER, 

Attomcy General. 

PUBLIC UTJLITIES-FREIGHT Lli\E CO:O.IPAXIES-VALUATION OF 
JWLLIXG STOCK OXL Y DETER:O.IIXED BY TAX CO:O.DTJSSION­
\VHAT CONSIDERED IX FJXDING PROPORTIOX OF C:\PIT.\L STOCK 
HEPRESEXTIXG JWLUXG STOCK. 

SYLLABUS: 
I. L'llder Section 5465, Gellera/ Code, the Ta.r Commissio11 of 0/zio determines 

ollly the '1:aluatiou of tlze rollillg stock of a freight lim• com/'ally, Opinion of April 2, 
1913, Reports of the Attome:y Gellrra/ for 1913, Volume I, page 610, folltnued. 

2. Ill determiuillg the proPortion of the capital stock of the COIII/'ally which reprc­
SelliS rollillg stock, the Commissio11 should collsidrr o11ly cars owllrd by a freight li11c 
compa11y alld operated tL•ithiu the state. 


