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OFFICIAL OPINIONS.

CHANGE IN JCI "T SUB-DISTRICTS.

Covrumsus, January 15, 1900.
M. Cahill, Esq., Eaton, Ohio.

DEeARr Sir:—Yaur letter of the 12th inst. at hand, asking for a construction
of the latter part of Sec. 3950 of the Revised Statutes. The part of the section in
question reads as follows: Sy

“And any joint sub-districts established by proceedings
in the Probate Court may be dissolved, changed or altered as
provided in this section at any time after the expiration of five
years, or the court may dissolve the same at any time upon
being petitioned to do so by two-thirds of the voters resiging
in the district which is affected by the change, when the best
interests of the school demand such dissolution, change or
alteration.”’”

Sections 3934 and 3941 inclugive provide for the establishment of joint sub-
districts by the Probate Court on appeal from the proceedings of Township Boards
of Edueation having territory included in said joint sub-district.

Now the part of the section above quoted, provides in effect, that any dis-
trict so established by the Probate Court may not be changed again by the:
Board of Education having territory included therein, until after the expiration,
of five years from the time of establishing such district by the Probate Court,
but that the Probate Court may dissolve the district at any time upon the petition
.of two-thirds of the voters residing in the district. That is while the Boards of
‘Education cannot change the district established by the Probate Court until after
five years, yet this district may be dissolved sooner if two-thirds of the voters
residing in the district (that is the joint sub-district so cstabhshed), petition the
Probate Court to do so. I am ‘

Yours very truly,
J. M, SurgTs,
Attorney ‘General.-

DISTRIBUTION OF MONEY COLLECTED BY PROSECUTING
" ATTORNEYS. %

. : Corumeus, January 15; 1900.

Hon. Wm. P, DeHart, Cambridge, Ohio. |

Dear Sir:—Your Jetter of January 15th addressed to Hon, Lewis D. Bone-
brake, State School Commissioner, is referred to this office for answer. In this
letter you inquire as to the proper distribution of moneys collected by the pros-
ecuting attorney and paid into the county treasury, under provisions of Sec,
4163 of the Revised Statutes. Said section relates to the distribution of personal
estates, and in part provides as follows:
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“If there be no person living to inherit the same by the
provisions of this chapter, such personal property shall pass
to and be vested in the state; and the prosecuting attorney
of the county in which letters of administration are granted
upon such estate shal] collect the same and pay it over to the
treasurer of such county, to be applied exclusively to the
support of common schools of the county in which the estate
is so collected, in such manner as prescribed by law.”

The method of distributing moneys so collected and paid into the county
treasury, is provided for in Sec. 8964 of the Revised statutes which reads as
follows: T g ) £

“Each county auditor shall annually immediately after his
annual settlement with the county treasurer apportion the
school funds for his county. The state common school fund .
shall be apportioned in proportion to the enumeration of youth
to districts, sub-districts and joint sub-districts and fractions

of districts and joint sub-districts within the county, * * *
and all other money in the county treasury for the support
of common schools and not otherwise appropriated by law,
shall be apportioned annually in the same manner as the state
common school fund.”

Vou-are advised, therefore, that the money paid into the county treasury
in accordance with the provisions of section 4163 is to be distributed among
districts, sub-districts and joint sub-districts and fractions of districts and joint
sub-districts within the county in proportion to the enumeration of youth, in
the same mannper as the state common school fund is apportioned.

Yours very truly,
J. M. SuErrs,
Attorney General.

EXPENDITURE BY COUNTY COMMISSIONERS WITHOUT
CERTIFICATE OF AUDITOR.

_ Covumrus, January 1Tth, 1900.
W. H. Fuller, Esq., Wauseon, Ohio.

Dear Sir:—Your inquiry of January 15th concerning thé proper.construc-
tion to be placed on Sec. 2834-b of the Revised Statutes is at hand.

' Your inquiry goes, first: To the validity of a contract involving the expen-
diture of money by the county commissioners, without the certificate of the
auditor to the effect that the money required for the payment of the obligation
contracted, is in the treasury to the credit of the proper fund, or the taxes to
raise such fund have been levied, and in process of collection and has not been
appropriated for any other purpose.

Second: To the authority of the county auditor to draw his warrant on.
the treasury for the payment of an obligation thus incurred without such certifi-
cate being previously made by the auditor.

This section is a substantjal copy of Sec. 2702 of the Revised Statutes, but
is made to apply to county commissioners.

That county commissioners .and other municipa]l officers have nd powers
except those conferred by statute, and that when the statute points out the
manner in which they shall contract, the manner thus pointed out must be
followed, are elementary principles of law.

It has been so frequently held by the courts of Ohio, from the Common Pleas
to the Supreme Court, that a contract involving the expenditure of money made
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“by municipal officers without such certificate as required by Sec. 2702 is void, and
‘imposes no obligation on the-municipality, that a citation of the cases is unnec~
-essary. ;
However, in the case of the City of Lamaster vs. Miller, 58 O. S., 558, the
.same plmc:plc was again apnounced and emphasxzed
. Such contracts being void and imposing no obligation upon the county, it
follows as a matter of course that the auditor has no power to draw his warrant
-on the treasury for the payment of such claims. The county owes nothing;
it is as though the commissioners had never attempted to act. In such a case
the auditor would be liable to a suit on his official bond for a violation of his
-official duties. This is a salutary provision and prosecuting attorneys should see
“to it that it is sthictly followed. I am,
Yours very truly,
J. M. Sugets,
Attorney General.

FEES OF COUNTY OFFICERS—SECTION 1069.

Corumpus, January 18th, 1900,
_E. G. McClelland, Bowing Green, Ohio. -
DEeARr Sir:—Your letter of inquiry is at hand and contents Imted
You ask whether the county auditor is entitled to compensation for keeping
-up the index to the commissionzrs’ journal.

Section 1069 Revised Statutes provides what salary cmmty officers shall
receive annually; other sections provide for what services the duditor shall receive
.additional compensation and the amount thereof.

It will' be seen by consulting Sec. 1069 of the Revised Statutes that a liberal
.salary is awarded. This salary is given the auditor in payment for ali services
for which there is no specified provision for extra compensation. In Strong v.
Commissioners, 47 O. 5., 408, speaking for the court Judge Bradbury says:
“The fact that a duty is imposed upon a public officer will not be enough to
charge the public with an obligation to pay for its performance, [or the legis=
“lature may deem the duties imposed to be fully compensated by the’privileges and.
other emoluments belonging to the office or by fees permitted to be charged and
-collected for services connected with such duty or services and hence provides no
direct compensation therefor, to be paid out of the public treasury.”

In Jones v. Commissioners, 57 O. S., 209, Judge Spear speaking for the
court, says: “The auditor’s services in making the report for the commis-
sioners must be deemed, if not gratuitous, at least satisfied by the salary attached
“to his office, and that he is not entitled to extra compensation for such services,
payable out of the county treasury.” .

It follows from these decisions and others of like tenor, that unless the
statute clearly provides for extra compensation, the auditor must render the
‘services for the salary.

As suggested in your letter it was held in ]ones v, Commmsmnels (Supra)
“that the auditor is not entitled to extra compensation for work on “commis—
sioniers’ journal.” Then why should he be allowed extra pay for keeping up the
-index? Is not that work on “commissioners’ journal?” The same clause which
requires him to keep a complete record of the commissioners’ proceedings requires
“him to keep an index of the same.

At the close of Sec. 850 it is provided that in counties where the index has
‘not been kept up, the commissioners fay contract for making the necessary
“index, aII‘ld the compensation, there provided for was evidently intended for
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making this index, which the predecessor should have made, as it would be
~ unfair to require a successor to do without compensation what should have been.
done by the predecessor. - “
\ : A Yours very truly,
b J. M. SueeTs,
) Attorney General,

FEES COUNTY AUDITOR AND INFIRMARY DIRECTORS,

Corumpus, January 22nd, 1900.
Hon. Fred E. Gmhcry. Prosecuting Attorney, Marion, Ohio.

Dear Sm.—Yom letter of Jan, 18th, addressed to F. S. Monnett, Attorney
General, is referred to this office for answer. )

A very full discussion of the law as to salary and fees of county auditors is-
found in the case of Jones, Auditor, v. County Commissioners, 57 O. S., 180.

~ From a study of that case and other cases together with the statutes of Oluo

these propositions seem to be evident: ]

1st. A county anditor can only eharge a fee for those services to which
compensation is by law affixed. - .

ond. That the other services vequired by law of a county auditor must be-
deemed satisfied by the salary attached to his office.

Keeping’ these propositions in mind, the answer to each of your questions.
will depend upon:

1st. Whether the services for which a fee is charged are such as are required.
by law of the county auditor,

2nd. Whether any compensation is affixed by law to said services.:

With these principles before us we will take up your questions in order.

First: As to the charge for clerking for the board of equalization, we pre--
sume you refer to the county board of equalization.

Section 2804 of the Revised Statutes provides for a county board of equaliza--
tion of which the auditor is a member, and the section makes no provision for~
a clerk for the board or for any compensation for the county auditor,

Section 1021 makes the county auditor by virtue of his office secretary of the-
commissioners except when otherwise provided by law.

As there is no special provision fer a clerk for the board of commissioners.
when ‘sitting as a county board of equalizatron, I think that it is clear that the-
auditor, by virtue of his office, is the clerk of said board, and as no extra com-
pensation is provided for such services, it is equally clear that such services are
considered satisfied by the-salary attached to his office. This is especially evident
from a consideration of Section 1078 of the Revised Statutes which provides that
it shall be unlawiul for any county auditor to charge or receive any other or-
further fees or compensation as a clerk of any board or other services rendered.
by him,

In answer to your second question concerning, “Indexing the Voucher-
Book,” T am unable to find any statute providing for the keeping and indexing-
of a voucher book. The commissioners can only lawfully order the auditor to-
keep such records and books as are provided by law. If they direct the making-
and keeping of records and books for which there 15 no statutory provision, their-
proceedings would be entirely without authority and wvoid, and any payments
made by them out of the county funds for such services would be illegal,

In refation to the compensation for services under Sections 1029 and 2749,
it is sufficient tg say that these sections impose upon the auditor the duty of fur-

“npishing the assessors of the county with all proper and necessary blanks and!
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forms furnished by the auditor of state and also to give instructions to the
assessors as to their duties. Nothing is said about compensation to the auditor
for these services, unless it is to be found in Section 1029, which is as follows:
“The auditor shall furnish the several assessors all blanks

necessary for their use in the discharge of the duties enjoined

upon them by law and all reasonable charges therefor shall be

allowed by the county commissioners and paid out of the

county treasury.” 4

From a consideration of both sections above referred to, T am of the opinion:
that the “reasonable charges” for which payment is provided is not meant as.
compensation for the services of the auditor, but is designed merely to cover the:
reasonable cost of the blanks,

. Your fourth question relates to charges for special duplicates of ditches,.
which you say the auditor claims to be a part of the record of the ditch. .

" ‘Section 4504 provides for making a complete record of each ditch improve-
ment in a suitablé book and also what data shall be used to médke np such record.
You will observe that the record ends with the final order of tife commissioners.
In the face of this plain provision it is difficult to see how the claim can be made
that entering a ditch on the duplicate is a part of the record required by law to-
be made. .- N :

Your fifth question relates to the expenses of infirmary directors while attend-
ing to their duties,

‘Section €68 provides a per diem compensation for members of thie board of
infirmary directors in addition to “actual traveling expenses.” In the absence
of any judicial construction of the statute, T have no hesitancy in Saying that
every proper and necessary expense incurred by a member of the board of infirmary
(1i_1'ccto:is'-in the discharge of his duty, including such items as meals, horse feed,
car fare or charge for other mode of conveyance are all properly included i
actual traveling expenses and should be paid for by the county. )

Your sixth question refers to the charge by county auditors for registering
county bonds. The only statutory provision I am able to find allowing the
auditor compensation [or registering county bonds is found in Sec. 2711-20 which
permits the holders of aiy coupon bonds of the county to exchange them for
registered bonds, but the expense of such exchange shall be paid by the holder”
of the bonds and not out of the county fund. I find no authority for the auditor
charging the county for copies or transcripts of any of the records of his office
furnished to purchasers of bonds or any other persoms.: Payment for such copies
or transcripts should be made by the parties ordering them.

As to the charge for indexing, I am not entirely clear’as to your meaning.
If you'mean the index of the commissioners’ journal, the auditor is not authorized
to make any charge for keeping up this index, as it is a part of the work on the
-journal, and'such service is a part of the work which he is required to do for his
salary. - However, in counties where the igdex has not been kept, the commis—
sioners are authorized by Sec. 850 of the ?t[atutes to cause an index to be made:
._Of the past records for such period of time subsequent to the first day of Jan—
~uary; A, D. 1880, as they may determine, and for making such intex the auditor
would be entitled to such compensation ‘as is provised for like services in .other
cases. d

Respectfully submitted,
' J. M. Surrtrs,
Attorné¥ General.
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TA}{AT-ION—'BOARDS OF EDUCATION.

Coruamsus, Ouro, Jan. 23cd, 1900.
Hon. W. D. Gmibert Auditor of State.

My Drear Sir:—The letter of Jan. 18th, addressed to you by J. A Williams
asking that you answer certain gquestions therein propounded is turned over to me
for answer by your department, '

The questions therein propounded are as follows: ;

1. As to the liability of the board of education for the payment of assessmcnt“\
for the improvement of city streers under what is known as the “Taylor Law.”

2. As to the liability of the board for the payment of assessments for cleaning
of streets under ordinances of council.

3. As to the Hability of the board for the payment of assessments for fhe
openmﬂr or widening of streets in the city. '

4, Whether the collection of such assessments can be enforced in contra-
vetition of the provisions of Section 3973. '

The property referred to in these questions is exempt from taxation by the
laws of the State of Ohio, and it was beld in Toledo vs. Board of Education, 48
0. S. 83, that such lands were exempt from street assesstiients. It was also held
in Board of Education vs. Toledo, 48 O. 5. 87, that such property was aiso
exempt from side walk assessments. Section = ?faa‘ provides for assessing such
improvements against the property of the board of education in the city of Cin-
cinnati; but the same was held unconstitutional by the Superior Court. of Cin~
cinnati, in the case of the Board of Education vs, Auditor, 35, Bullefin 204,
so that it seems clear, following up the logic of these decisions, that.it is not
within the power of the city to assess such property with the expense of street
improvement nor of side walk. No more would the city havesthe power to assess
such property with the expense of cleaning the streets.

Hence, it is the opinion of this office that these assessments must be. pzud by
the city.

Respectinlly submitted,
J. M. Suners,
Attortey General.

CAPITAL ‘ETOCK OF INSURANCE CO’\&PANIES

COIU\mUS, O., Jan. 24th, 1900
Hon. w., S. Mfztmews, Supt, Insurance, Coluwmbus, Ohio.
Dear Sir:—In your letter of Jan. 10th, you ask this drpartme.n for a writ-
teri opinion upon the following guestion:
“Can an insurance company be organized on the stock
plan and for profit to do all or any part of the businéss
mentioned in the second clause of Sec. 3641 with a less capital _
stock than $100,000.007”
Section 3641 forms a part of the insurance laws of the State of Qhio, and the
second clause of said section is as follows:

) A company organized under this chapter may: “make in—
surance upon the health of individuals and against personal
injury, disablement or death, resulting from traveling or gen—
eral accidents by_land and water; make insurance against -

"loss or damage resulting from aeccident to property, from
cause other than fire or lightning; guarantee the fidelity of
persons holding places of public or private trust, who may
be required to, or do, in their trust capacity, rececive, hold,
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control, disburse public or private moneys or property; guar-
antee the performance of contracts other than insurance poli-
cies; guarantee the validity of titles to real property, and
execute and guarantee bonds and undertakings required or
permitted in all actions or proceedings, or by law allowed.”

T understand that it has been the holding of your departmerit that all insur~
ance companies organized under the laws of Okio should have a capital stock
of at least one hundred thousand dollars. I would be very loath indeed to make
a holding that would change the rule of your department in that respect, if I
could find authority in the statute for such rule. In view of the importance of
the question, a brief review of the insurance legislation of Ohio may not be
out of place. ¢

Chapter 1 of Title 2 of the Revised Statutes of 011.10 contains the general pro—
visions of the statute governing the creation of corporations; but Sec. 3269 of
this Chapter provides that the provisions of this chapter do not apply when
special provision is made in the subsequent chapters of this title, but the special
provision shall govern unless it clearly appear that the provisions are cumulative.

It has been Held by the Supreme Court of Ohio (38 O. S. 347) that special pro—
vision has been made in Chapters 10 and 11 of Title 2 for the creation of insurance
corporations, and that such corporations are thereby withdrawn from the opera-—
_ fions of the general provisions of the statute as found in Chapter 1 of said
title. -

Chapter 10 of Title 2 relates exclusively to life insurance companies, while
Chapter 11 in which Sec. 3641 is found, relates to insurance companies other
than life.

The first special promsion for the reguiatién of Insurance Companies doing
business in Ohio was enacted by the Legislature in the year 1872 (Vol. 69, O.
L. 140).

The first chapter of this Act provides for the incorporation of insurance com-
panies other than life; and Section 3 of said chapter in so far as it is pertinent to
this inquiry provides as follows:

“No joint stock company shall be incorporated under this
chapter with a less capital than 200,000, which stock shall be
divided into shares of $100 each.”

Section 23 of the same chapter made proyision for companies heretofore or-
ganized for the purpose of insurance other than life, which provision with but
little change is to be found in Sec. 3632 of the Revised Statutes. The follow-
ing year i. e, 1873, Sec. 3 of said Act was amended to read as follows: '

“Neo joint stock company shall be incorporated under this
chapter with a smaller- capital than ome hundred thousand
dollars, which stock shali be divided in shares of one hundred
dollars each.” (70 O, L. 147.) )

Section 3 of said Act passed into the Revised Statutes of 1880 as Section
3634 and read as follows:

_ “No company shall be incorporated under this chapter
with a smaller capital than one hundred thousand dollars?” -
The original act as amended was repealed and Sec. 3664 was amended April
1dth, 1888 (85 O. L. 273) to read:

“No joint stock fire insurance company shall be i incorpor—
ated under this chapter with a smaller capital than one hun-

dred thousand dollars,” a ‘%e original section 38634 was
repealed. '
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This section was again amended in 1891 (88 O. L. 101) to read as follows:

“No joint stock fire insurance company and no joint-
stock live stock insurance company shall be incorporated
under this chapter with-a smaller capital than one hundred
thousand dollars.”

In making the above quotations, I have omitted for the sake of brevzty all
~that part of the sections quoted which relates to mutual companies. It would appear
from the foregoing that the general provision that all insurance companies should
“have a capital stock of not less than one hundred thousand dollars which was
contained in Section 3634 of the Revised Statutes of 1880 was dropped by the
amendment to said Section in 1888, and in that amendment provision was made
sonly for the capital stock of joint stock fire insurance companies, while in the
amendment to said Section i 1891 a further provision was made as to the capital
~stock of joint stock live stock insurance companies. I am unable to find in any
other section of the statute a geéneral provision requiring all insurance com-
‘panies doing an insurance business other than life to have a capital stock of
“§100,000.00.

I do find, however, in various sections of the statute special provision as to
‘the capital stock of companies doing a particular kind of business. For example
‘in the third clause of Section 3641 it is again provided that companies insuring
live stock shall have a capital of one hundred tifousand dollars with at least
259% of the capital stock paid up, and in the fourth clause of Sec. 3641 it ‘is
brovided:

“That no company orgauized under the laws of the State
to transact the business of gnaranteeing the fidelity of persons
holding places of public or private trust, or of executing or
guaranteeing bonds or undertakings, as aforesaid, shall com—
mence business until it has deposited with the®Superintendent -
of Insurance two hundred, thousand dollars in securities ete.”

A like provision is also made in the same section for companies organized
‘under the laws of another state. Section 3641-b which authorizes 2 company to
do what is called an Employers Liability Insurance, a deposit of fifty thousand
dollars with the Superintendent of Insurance is required before being authonzed
o transact such business. —

Section 3653 provides that mutual insurance companies having net assets
not less than two hundred thousand dollars may issue polices upon. either the
-mutual or stock plan,

Section 3660 requires cotupanies mg'zmzed under the laws of a foreign gov-

.ernfnent to deposit with the Superintendent of Insurance for the benefit of the
security of policy holders residing in this State, the sum of not less than one
hundred thousand dollars in stocks or bonds, While Sec. 3662 above referred to
-as a part of the original act of 1872 provides that any company heretofore or—
ganized under any law of this State which has not collected in the whole amount
cof its subscribed captial stock, shall retain from the declared dividends 509, of
such dividends and apply the same as a credit upon the unpaid shares of stock
-until its -steck shall be fully paid. If the dividends so credited do not by the
first of January 1878 pay up such stock in full, then the whole amount of such divi-
" dends should be retained and credited “until the whole subscribed cabital, not
“less in any case than one hundred thousand dollars, shall be paid up.” But htis
-section by its terms wounld seem to apply only to companies organized before
_its enactment.

It is to be remembered in considering tlns section that it originally formed
part of @ comprehensive act, one section of which contained a generaﬁpm-—
“yision &ing the minimum .amount of capital stock required of insurance com-
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-panies thereafter to be organized, and this section merely provided a method
by which companies already in existence should bring their capital stock up to
‘the required amount. The general provision applidable to all insurance com-
panies has since been repealed, and in its place we have special provisions '
fixing the aniount of capital stock required of insurance companies doing speci-
fied kinds of business. It can hardly be claimed that because this section (3662)
is retained in the statute, its meaning and purpose is so changed as to take the
_plzfce of the general provision and fix a standard by which the capital stock of
all irsurance companies shall be determined. A consideration of all the sections
of the statute above guoted seems to me to evince an intention on the part ol
the Legislature to do away with any general provision fixing the amount of capital
stock required of insurance companies, other than life, organized in this State,
and to make such special requirements as to the capital stock as the nature of the
‘business to be conducted by the companies might seem to demand. This legis—
Jative intent is all the more clearly manifest when we consider the sections of the
statute which provide for examination of insurance companies by the Superinten-
dent of Insurance and proceeding against such as he shall find to be in an
unsound condition, ) ‘ e
I am of the opinion therefore, that a company may be organized in this
State to do the business provided for in the second clause of Section 3641 with'
a less capital stock than one hundred thousand dollars, unless they undertake
to do the kind of business provided for in said second clause of said section for
which a certain capital stock is required to wit: “To guarantee the fidelity of per—
sons holdiing places of public or private trust,” or “execute or guarantee bonds
and undertakings,” for which business the fourth clause of said section 3641 re—
quires that a deposit of two hundred thousand dollars shall be made with the
Superintendent of Insurance as a condition precedent to commencing business.
Respectfully submitted. ‘
J. M. SugeTs,
Attorney General.

TEACHING CATECHISM IN PUBLIC SCHOOLS.
COLUM‘BUé, 0., Jan. 25th, 1900,

Hon. Lewis D. Bonebrake, Commissioner of Schools, Colhwmbus, Ohdo.

Dear Sir:—Your letter of Jan. 24th requires an answer to the following
question: .

“Has the board of education of a special school district, in which the patrons
are all Roman Catholics, the power to authorize the catechism of the church
and Catholic Bible history to be taught in the schools during regular school
‘hours as regular branches?”

It will be observed at the outset that such a school is a public school, organ—
ized under and by virtue of the laws of the State of Ohio, and is supported by
the school funds of the State. Iente, such a district is part of the public school
system of Ohio, and is governed by the school laws of the State. The organic
law of the State is the Constitution, and Article 1, Section 7 provides: -

; “All men have a natural and indefeasible right to worship
Almighty God according to the dictates of their own con—
science. No person shall be compelled to attend, erect, or
support any place of worship, or maintain any form of wor—
ship, against his consent; and no preference shall be given,
by law, te any religious society; nor shall any interference
with the rights of conscience be permitted.”
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Article 6 Section 3 provides:

“The General Assembly shall make such provision, by ;
taxation or otherwise, as, with the income arising from the
school trust fund, will secure a thorough and efficient system
of common schools throughout the State; but no religious or
other sect or sects, shall ever have any exclusive right to, or
control of, any part of the school funds of this State.” . .

If the question propounded were answered in the affirmative where would!
suoh doctrine lead us? The public school funds of the State would be diverted.
to the use of a particular sect, and used, in part at least, in teachmg the religious.

~doctrines of that sect.

One of the provisiotis of Article 1, Sec. 7 above quoted is;

“No person shall be compelled to attend, erect or sup—
port any place of worship, or maintain any form of worship,
against his consent.”

The public school funds of the State of Ohio are raised by taxation. Every
pupil in the State within the school age is entitled to attend, free, the public-
schools, whether he be a pauper or a millionaire. The patrons of the district.

* referred to, might not pay a single cent of the taxes which are being used to-
‘defray the expenses of their schools. The Legislature of the State levies a school.
tax on all the property of the State, so that a tax payer of Cincinnati may be
compelled to contribute to the support of the school in question.

In the case of Bloom v. Richards, 2 O. S. 387 et seq., Judge. Thnrman
in commenting uppn Article 1, Sec. 12 says:

“Neither Chrzstm.mty nor any other system of religion
is a pant of the law of this State. We sometimes hear it said
that all religions are tolerated in Ohio; but the expression
is not strictly accurate; much less accurate is it to say that one
religion-is a part of our law, and all others only tolerated.
It is not by mere toleration that every individual here is
protected in his beliei or disbeliei. He reposes not upon
the leniency of the government, or the liberality of any class

" or sect of men, but upon his natural, indefeasible rights of
conscience, which, in the language of the constitution, are
beyond the control or interference of any human authority.
We have no union of church and State, nor has our govern— -
ment ever been vested with authority to enforce any religicus.
observance simply because it is religious.” :

If the board of education had the power to authorize the religious doctrines
of any particular sect to be taught in the public schools, the public school funds

 of the State, which are contributed to by evlgy tax payer in the State, and in
which every tax payer in the State is interested, would be diverted to the use of
the particular sect and used, it part at least, in teaching the re]iglog.ls doctrines
of that sect. This, in my opinion, would be.a clear infraction of both provisions
of the constitution above referred to. It would compel one person to contribute
to the support of a church, whether he was willing or not. It would also be a
setting apart of a portion of the gchool funds of the State for the support, to
some extent at least, ol the palticular religious secl, whose doctrines were being
taught.

It was held in Weir v. Day, 35 O. S. 146 that a board of cducatlon had no
power to lease a public school house fo be used in teaching a private school,
although the branches proposed to be taught were the. same as those taught in
the public schools. Why? ,Because that school house for the time being was
being diverted from the channel authorized by law. Taxes were levied and col-
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Tected, and that school house was built to be used and occupied for public
schools. That was an effort to divert the use of the school house from a lawful
purpose, to wit: to be used for private schools. If the board of education had
power to lease for a private school, it could lease for dwelling purposes; and that
would of course be a complete diversion of the school funds. )

In the case suggested in your question, not only would a public school build-
ing be used in which to teach the religious doctrines of a particular sect, but
the public school funds would be used to pay for such religious teachings. It
matters not, that in this particular instance, all the patrons of the school happen
to be Catholics, the money defraying the expenses of that school, was not raised
in that district, but all over the State of Qhio. Also pupils of different religious
faith have a right to attend the school, even though they might not be resi—
dents of that district.

If it be lawful to teach the religious doctrines of any particular sect in the
public schools, provided the board of education authorizes it, then all that would
be necessary to make such a proceeding lawful, would be to elect a majority of
the board of education of a particular religious sect, and for the time being the
religious doctrines of that sect to which the board of education belonged, would
be taught in that school. Go a step further: A particular sect might get contro]
of the Legislature of Ohio, and enact laws enforcing the religious teachings
of that sect in all the public schools of thé State, which no body for a moment
would claim could stand the test of the constitution. The board of education is
the mere creature of the Legislature, an agency designated by which to carry out
‘the provisions of the law. If the creator is not authérized under the constitution
to enforce the teachings of a particular sect in the public schools, much less is.
the creature given that power. ) .

If such doetrine were to prevail our proudest boast, that every person may
worship- God according to the dictates of his own conscience, untrammeled by the
fetters of any religious sect, would be a mere mockery.

Hence, 1 say to you, that it is my opinion that if any religious sect in the
State of Ohio is using the public school funds in the manner suggested in your
guestion, even if authorized by the board of Education, it is an wilawiul diver—
sion’of the school funds of the State of Ohio, and should he prohibited.

Respectiully submitted.
J. M. Surers,
Attorney General.

CONSTITUTIONALITY OF PROPOSED CENTENNIAL
APPROPRIATION.

Coruwmsus, Onro, Jan. 25th, 1900.
W. D. Guilbert, Auditor of State.

Dear Sir:—I have examined into the question to some extent as to whether
the legislature had the constitutional power to contract a debt for the purpose of
aiding the Ohio Centennial to be held at Toledo, Ohio. in the year 1003

Article 8, Sec. 1, of the Constitution provides:

Section 1. “The state may contract debts to supply casual
deficits or failures in revenues, or to meet expenses not other-
wise provided for; but the aggregate amount of such debts,
direct and contingent, whether contracted by virtue of one or
more acts of the general assembly, or at different periods of
time, shall never exceed seven hundred and fifty thousand
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" dollars; and the money arising from the creation of such debts,
5 shall be applied to the purpose for which it was obtainéd, or to
f{ . repay the debts so contracted, and to no other purpose what—
¢ ever.” )

Section 2 of the same article provides:

Section 2. “In addition to the above limited power," the
state may contract debts to repel invasion, suppress insurrec— 1
tion, defend the state in war, or to redeem the present out— i
standing indebtedness of the state; but the money arising :
from the contracting of such debts, shall be applied to 'the
purpose for which it was raised; or to repay such debts, and
to no other purpose whatever; and all debts incurred to redeem
the present outstanding indebtedness of the state, shall be so
contracted as to be payable by the sinking fund, hereinafter
provided for, as the same shall accumulate.”
Section 8 of the same article provides: )
. Section 3. “Except the debts above specified in sections
. one and two of this article, no debt whatever shall hereafter .
' be created by or on behall of the state” ' :

These three sections are the controlling sections with referénce to the powe#
of the legislature to contract debts. If the legislature has any power to create a

s debt for the purposes named, it is derived from the f wing clause of section \
one: “Or to meet expenses not otherwise prawided for.” Without going into *
a detailed discussion of the question or provisions of the constitution, it is clear
to my mind that the word “expenses” used in the clause just referred to,. com-
prehends only the constitutional obligation inherent in the government and insep—
arable from the operations of the government, The whole tenor of the con-
stitution contemplates that one legislature §hall not create debt to be turned over
as a legacy to its successor. The power to create debts,was elaborately dis—,
cussed by Judge Swan in the case of Ohio v. Medbery et al.,, 7 O. S. 522, and
following. ; : .

In commenting upon section 1, article 8, Judge Swan enumerates the cir-
cumstances under which the legislature may contract a debt. On page 533 he
says:

“Now it is only under the exigencies enumerated, that is:
First. When there is a casual deficit or failure in revenue,
and, secondly, when, from some cause, the revenue provided
is not sufficient to meet the expenses, that the state can con-
tract any debt; for, as an exception to the sweeping prohi-
bition against the state contracting any debt whatever; the
constitution provides that ‘the state may contract debts to
supply casual deficits or failures in revenue, or to meet
expenses not otherwise provided for.”

This seems to be the only case in which the Supreme Court has directly con-
sidered and passed upon the meaning of this clause, and the decision of the
court in that case, fully sustains the proposition that the legislature is without
the constitutional power to create a debt under the circumstances named by you.

Very truly,
® J. M. Sucers,

Attorney General.
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FEES OF COUNTY RECORDER—mSECTIONS 1154-5.

. Corumeus, Ouro, Jan. 2ith, 1900.
Fred E. Guthery, Marion, Ohio.

Dear Sin:—Yours of Jan, 23rd is at hand and contents noted. The questions
to which answers are sought require a construction of Sections 1154 and 1155
Revised Statutes.

[t seems from your letter that the recorder claims the right to enter both
direct and reverse in this general index, each tract of land conveyed, as madiy
times as there are grantors in the conveyance, and charge ten cents for each
entry: e. g. If there are two grantors and five tracts conveyed, he claims the right
to enter each tract twice both direct and reverse, making twenty entries, and
.charge therefor, two ($2.00) dollars. While you contend, that he is entitled
to ten cents for each lot or parcel of land, regardless of the number of grantors,
or whether indexed both direct and reverse or not.

Section 1153 requires the recorder to keep an alphabetical index of the instru—
ments presented for record, and Section 1157 provides that the person presenting
-the instrument for record shall pay the fee therefor. )

Sections 1154 and 1155 provide that the commissioners may order a general
index to be made and kept up in addition to the alphabetical index. And Sec—
tion 1155 further provides that for indexing any lot or parcel of land, ten cents
shall be allowed. ’

Section 1158 provides that for making the general index of records transcribed -
by order of the commissioners, from other counties and mutilated records, the
recorder shall be paid such sum as is fixed by the commissioners. These are all
the previsions bearing on the fees of the recorder for keeping up general indexes.
So his fees for keepfng up the general index are regulated wholly by Section 1155,
And this section is so plain there is no room for doubt as to the meaning. He
is entitled to ten cents “for indexing any-lot or parcel of land.” And it matters
not whether there be one grantor or twenty. This section provides for payment
by “lot or parcel” and in that'manner only.

It was held by the Supreme Court of Ohio in Clark vs. Commissioners, 58
0. S. 107, that “to warrant the payment of fees or compensation to an officer out.
of the county treasury it must appear that such payment is authorized by statute.”
“That principle has been emphasized so frequently that it would seem those
officers who are not satisfied with the compensation the law gives them would
weither aceépt of the provision that is made for thenr or resign.

You are clearly right in your contention.

Very truly,
J. M. SHEETS,
Attorney General.

SOLDIERS RELIEF COMMISSION.

‘ Corumpus, Owmto, Jan. 26th, 1900.
William Klinger, Lima, Ohio. -

Dear Srr:—Yours of Jan. 25th inquires whether section 3107-54 empowers
‘the county commissioners to pay the “Soldiers’ Relief Committee” their expenses
-an_d compensation for services rendered in performing their duties as such com-
“mittee. ) )

It ‘wi.Il be observed that section 3107-52 provides that the “Soldiers’ Relief
'Comr{nssmn shall be appointed by the common pleas judge for the respective
-counties of the state. This commission, after being appointed and qualified, shall
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appoint for each township and ward of Meir respective counties a “Soldiers”
Relief Committee.” And Section (3107-51) enjoins upon these several committees
certain duties. So it will be observed that the “Soldiers’ Reliel Commission” and
“Soldiers’ Reliel Committee” are two distinct and” separate bodies. Section
(3107-54) provides for the payment of expenses and compensation to the “Soldiers’
Relief Commission,” not to the “Soldiers’ Relief Committees.”” Hence,. it is
apparent that Section (3107-54) makes no provision’ [or payment of expenses and
compensation to the several “Soldiers’ Relief Committees” of the county, and as
the statute makes no provision for the payment of these “committees” for their
services or expenses incurred, it is hardly necessary to add that their services must
be rendered gratuitously. In Clark vs. Commissioners, 58 O. 5., 107, it is held,
“To warrant the payment of fees or compensation to an officer, out of the county
treasury, it must appear that such payment is authorized by statute.” That
principle has been repeatedly emphasized so frequently by the Supreme Court of
Ohio that an extended comment is unnecessary. .

In all instances where no compensation is provided for, a person accepting
a position of public trust must perform these services without compensation.
See the cases collected upon that subject in the case just referred to.

Hence, it is clearly my opinion that the commissioners have no right to
allow these several “Soldiers’ Relief Committees” any compensation for their
services, or even pay them for money expended by them in the performance of
their duties. ' 3 _—

Very truly,
. J. M. Sugers,
Attorney General.

o

FEES CLERK OF COURTS—SECTION 1248,

y Coruvmpus, Ouro, Jan. 26th, 1900.
Hon, Charles Kinney, Secretary of State.
Dear Sir:—Your communication requires an answer to the following ques-
tions: Ist. Is the clerk of the courts entitled to pay for reporting cases-to the
Secretary of State other than criminal cases? 2nd. TFor reports made pursnant
to section 1248 of the Revised Statfites, shall the county or state pay for such
services? : ' 3
It will probably be conceded that if the clerk is required under the law to
report to the Secretary of State divorce cases, judgments, etc., he then Ts entitled
to compensation allowed in Szetion 1250, As to whether he is req§f_&_ycd to report
cases other than criminal to the Secretary of State depends upon the construction
to be given the last clause of Section 1248, viz: “And such other information as
the Secretary of State requires.” The original statute requiring*this information
to.be furnished will be found in volume 64, p. 17, of the session laws. The last
sentence of the first section of that act provided: “Said report shall also®how
the number of suits for divorce, with the cause and the result in each case; and
also such other information of general interest as said commissioners require.”
CIn volume 72, p. 87, et seq., of the session laws, will be found the act pro-
viding for the revision and consolidation of the statute laws of Ohio. The second
section of this act provided that the commissioners appointed should among other
things bring together “All the statutes and parts of statutes relating to the same
matter; omitting redundant and obsolete enactments and such as have no influence
or ‘existing rights:or remedies, making alterations to reconcile contradictions,
supply omissions, and amend imperfections in the original acts, so as to reduce the
general statutes into as concise and comprehensive a form as is consistent with
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clear expression of the will of the general assembly.” Pursuant to that authority
Section 1248 was substituted in lieu of the first section of the act above referred
to. It has been frequently held by the Supreme Court of the State of Ohio
that the revision of the statutes on a particular subject presumably has the same
construction as the original, although the language has been changed. See
State ex rel vs. Stockley, 45 O. 5., 304, and cases collected.

Going back then to the original act, it is clear that the last clause as it now
appears in Section 1248, authorizes the Secretary of State to require -statistics
with reference to divorce cases and other actions brought in the common pleas
court. Hence, as the clerk is required to furnish such statistics, Section 1250
provides that he shall be paid therefor.

What were originally Sections 2 and 3 of the act found in volume 64, p. 17,
et seq., session laws are now condensed and form Section 1250 of the Revised
Statutes. Section 3 of that act provided that fees for such services should be paid
out of the county treasury. Hence, applying the same construction, it will be
clear to my mind without any other reason, that fees provided for in Section 1250
should be paid out of the county treasury. But Section 1250 furnishes an addi-
tional reason. It provides upon the failure to perform his duties, he shall forfeit’
double the amount of his fees, and this forfeiture inures to the benefit of the
county treasury, for the reason that the forfeiture is to be deducted by the com-
missioners from his compensation otherwise due. '

Hence, my conclusion is, that the clerk is not only entitled to pay for addi-
- tional statistics over and above that with reference to criminal causes, but he is

entitled to pay out of the county treasury. v ]
: ery truly,

J. M. SnEezrTs,
B e " Attorney General,

EMPLOYERS' LIABILITY INSURANCE—SECTION 3641
. Corvmeus, Ouro, Jan. 27th, 1900.

2

Hon. W. §. Matticws, Supt. Insurance, Columbus, Ohio.
Dear Sir:—Your leiter to this department under date of January 10th, 1300,
requires an answer to the following question:

“Will an insurance company organized under the laws of
a foreign government, authorized to do the business men-—
tioned in the second clause of Section 8641, but desiring to
do only the business mentioned in Section 3641-b (Employers’
Liability) be required to deposit one hundred and fiity thou—
sand dollars, or will a deposit of fifty thousand dollars be
sufficient?” : : "

The second clause of Section 8641 provides several different kinds of insurance
that may be carried on by an insurance company other than life, to-wit:
1st. Make insurance against accidental loss or damage ta

property from causes other than fire or lightning.
Ind. Guarantee the fidelity of persons holding places of '
trust. .
3rd. Guarantee the performance of contracts. -
4th.  Guarantee titles to real property.
Ath, Execute and guarantee honds.

I do not understand that a single company need engage in all the kinds of
insurance above enumerated, although a company might be organized to issue
policies in one or more of the class of risks set out in said second clause, but
such a company would be thereby excluded from insuring any of the risks pro-
vided for in the 1st, 8rd and 4th clauses of said section.

“
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~ Section 3641-b merely adds another class of risks, i. e., employers’ liability,.
to those enumerated in the second clause of Section 3641, so that a company
organized to do one or more of the kinds ® insurance specified in said second
clause, may also do an employers’ liability business. :

I have no doubt also that a company might do employers’ liability insurance
without doing the other kinds of insurance mentioned in said second clause.

The question is, whether the provisions requiring a deposit of filty thousand
‘dollars of companies doing employers’ liability as specified in Section 3641-b is.
in addition to the general provisions of Section 3660 which requires foreign com-
panies to deposit one hundred thousand dollars. Or, in other words, whether
Section 3660 can apply at all to companies doing only employers’ liability business?

I understand that the former #é_-:,f_s:torlley General, Mr. Monnett, rendered an
opinion to your depaftment to ghe effect that Section 3660 did not apply to com-
panies doing employers’ liability business, and that acting in accordance with
.such opinion at least one company organized under the laws of a foreign gov-
ernment has been admitted by your department to do such business in Ohio
by making a deposit of $50,000.00 only. I see no reason at present to change
the rule in this respect. .

Section 3660 formed a part of the general act of 1872 entitled “An act to reg—
ulate insurance companies deing insurance business in the State of Ohio.”
The kind of insurance known as “Employers’ Liability” was not known in Ohio
at that time, or at lzast no provision was made for it in said act, and it was not -
until 1891 that such insurance was recognized by the Statutes of Ohio

Under the authority of the case of Eberscle v. Schiller, Adm’r, 50 O. S.,
701, and the cases there cited, I think Section 8660 can have no application to the
kind of ‘insurance provided for by Section 3641-b.

Respectiully,
~ J. E. Topp,
Assistant Attorney General.

AMERICAN SERVICE UNION.
Corumeus, Onro, Jan. 29th. 1900,

Hon. Dwight Harrison, State Inspector of Building and,Loan Associations, Columbus, O,
Dear Sir:—In compliance with your request, I herewith submit an opinion
as to the status of the American Service Union: I have cai “ully examined the
policy or contract issued by the American Service Union, and notwithstanding
their denial, T am of the opinion that the kind of business done by said Union
will make them subject to the provisions of the act of April 25th, 1898 (93 O. L.,
401). That the provisions of Sec. 1% said act are 1ﬁ part as follows:

' “Every corporation, partnership and association other

than a building and loan association, doing in this state, the

business of placing or selling certificates, bonds, debentures

or other investment securities of any kind or description on

the partial payment or installment plan, and every investment

guarantee company doing business on the service dividend

plan, shall, before doing business in Ohio, deposit with the

State Treasurer, twenty—five thousand ($25,000) dollars, either

in cash or bonds of the United States or of the State of Ohio

or of any county or municipal corporation in the State of

Ohio, for the protection of the investors of such certificates,

debentures or other investment securities.” ' :
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This Union in its policy or coniract specifically guarantees to do three
things. First: To pay the dues and assessments required to maintain certain:
insurance policies in force. Second: To invest such sum in building and loan
stock as will produce at a certain time a -stated amount of money. Third: In
addition to said stated amount of money, if the contract be maintained to
maturity to pay a certain dividend.

It seems to me that these cenditions and stipulations in the contract clearly
bring the business of this Union under the kind designated in said section by
the terms, “placing and selling of investment securities,” and in order to conduct
such business in Ohio, said Union would be required to comply with the further
provisions of said act in relation to the deposit with the State Treasurer the sum
of twenty-five thousand ($25,000) dollars either in cash or of the kind of bonds
designated in said section. ) 3

] . Yours very truly,
. J. E. Topp,
Assistant Attorney General.

FEES COUNTY OFFICERS.

Corumeus, O., Jan. 3lst, 1900.
Fred E. Guthery, Marion, Olio. ) ;

Dear Sir:—The questions which you ask in your letter of Jan. 20th, I will
try to answer in their order: -

1st. Can the Sheriff collect £2.00 per day while attending on the Common
Pleas and Circuit Courts?

Sec. 1211 makes it the duty of the sheriff to attend upon the.Common Pleas
and Circuit Courts when they are in session. That is part of his official duties,
and of ‘course he must attend to them. And it has been repeatedly held, that,
an officer can have no extra compensation without it is expressly provided for
by statute. Hence,, the collecting of $2.00 per day, in my opinion, is wholly un—
authorized. Sec. 553 authorizes the Court to appoint court constables. The pur-
pose of that section is to furnish officers to attend upon the Court when the sheriff
is otherwise engaged. '

Nor in my opinion c¢an the deputy collect $2.00 per day for attending upon
the Court, for the law applicable to sheriffs, is equally applicable to their
deputies. i

2nd. In the sheriff’s proclamation for holding elections, can he charge and
collect 8 cents per mile for conveying the notices to each township and posting
the same as required in Sec. 2967 of the Revised Statutes? Sec. 2066 provides
that he shall receive 50 cents for each township. It makes no provision for 8
cents per mile, and there is no other provision anywhere in the statutes author—
izing this charge for the duties specified in Sec. 2967. Hence, in my opinion
8 cents per mile is wholly unauthorized. s F 4

drd.  Can the clerk charge and receive for making court dockets to be paid
out of the county treasury when ordered to do so by the Court? Sections 4957
3fld 5136 provide that such dockets shall be made by him. Neither section pro-
vides for any pay therefor. However, Sec. 1260 provides that he shall receive
4 cents for entering each case on the bar and court calendar each term. In these
sections, the words, ‘“calendar” and “docket”, in my opinion, are used inter—
changeably for, in no place in the statute is there an express provision that the
clerk '5:11:111 kee? a court calendar and those two ‘words are synonymous. Hence,
there is provision for pay and it is to be charged as costs in the case, and, as
there is no further provision for payment, under the ruling of 58 O. S. 107, and
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very many other cases that might be cited, he can receive no further compensa—
tion. Hence his charge of $75.00 per year for making the dockets in the Com-
mon Pleas, and $20.00 for making Circuit Count dockets, are charges unwarranted
by the law. It is a matter of no importance that the Court has ordered him to
make these dockets, the statute orders him to do so, and the order of the Court
is a mere nullity.

4th, Is the Clerk entitled to 3300 00 per year to be paid out of the county
treasury in payment for his services rendered in criminal cases wherein the State
fails to convict or fails to collect the costs? Sec. 1261 provides that he shall be
paid out of the county treasury only in the event he renders services which are
not paid by the collection of the costs in the case. It is entirely clear that il he
rendered no services in any case in which the costs were not collected, the county
‘would owe him iwl:hmg, and it igeequally clear, that the county in all events
owes him nothing epcept ®the acfual amount of costs due him in such cases as
are mentioned in these sections to wit:—Cases wherein the .State fails to collect
the costs or fails ‘to convict, and his clmr re of $300.00 per year is wholly un—
warranted.

5 Sth.  Shall the auditor's salary as provided for in Sec. 1096, remain the same
throughout the year, or shall it be increased as soon as it is determined by the
quadrennial enwmeration, that the population will warrant an increase?

From your stitement it would appear that at the commencement of the last
year of the auditor's term to wit:—The third Monday in October, 1808, he was
receiving his annual salary in" monthly payments of $135.83, and that immediately
up @ determining the number of male inhabitants pursurant to the quadrennial
enumeration to wit: About April 10th, 1809, he commenced to draw $147.49 a
month, In my hasty examination of the question, I have been unable to deter—
mine the purpose of the Legislature in authorizing the quadrennial enumeration
as provided in'Sec. 1527 of the Revised Statutes. And as Sec. 1069 proyvides for an
annual and not a monthly salary, it would seem that his salary would be determined
at the commencement of the year. The question has occurred to me whether or
not under the constitution, the auditor would not be bound throughout his entire
term by the amount of salary due him at.the commencement of his term. (See
Article 2, Sec. 20 Constitution.} This however, is a mere suggestion as. press
of business is such that I am unable to follow up the thought. Upon the whole
however, I am of the opinion, that the auditor is not entitied to an increase
of his salary in the manner suggested in your letter, aiter the commencement of
the year. : il '

6th. Are the commissioners entitled to charge reasonable gxpenses incurred by
‘them while attending to their official duties over é\nd above their ser diem and mile—
age. Without an extended discussion of the question, it would seem that the
fatter portion of Sec. 897 authorizes them to make such charges.

Very truly,
J. M. SuesTs,
e \ Attorney General.

IMPROVEMENT BY COMMISSIONERS ON COURT HOUSE.

! Corusrus, O., Feb. 1st, 1900,
Benjamin Meck, Esq., Prosecuting Attorney, Upper Sandusky. Ohio.

Dear Sir:—Your letter of recent date is at hand. You ask whether a con-
tract providing for an improvement upon the Court House amounting to $3,500
can be legally let by the commissioners without plans, specifications and bills of ma-

terial being prepared and submitted, and thhout advertising or receiving bids for
the same.
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The contract submitted to this office, to say the least, provides for an im-
provement and an alteration of the court house and comes within the provisions
of Section 797 of the Revised Statutes, and if no plans and specifications, bills
of material, etc., were submitted then the contract would violate the provisions
of Sections 795, 796 and 797 of the Revised Statutes. ) .

You say this contract was let without public advertisement. If such be the
case, then it is prohibited by Section 798 of the Revised Statutes, which requires
that there must be an advertisement and a public letting, where the amount of
the contract exceeds one thousand dollars. T take it for granted, as you have
said nothing upon the subject, that the auditor has filed and recorded his cer—
tificate as provided by Section 2834-b of the Revised Statutes, to the effect that
the money is in the treasury to the credit of the proper fund, and not otherwise
appropriated sufficient in amount to pay for the improvement proposed to be
made. If, however, the auditor has failed to do that, the contract would be void
for that reason, '

Section T99 provided that before any such contract shall be valid, it must be
submitted to the prosecuting attorney for his approval, and until approved by
him and his approval endorsed thereon, the contract shall be null and void. [
take it for granted from your letter that you have not approved the contract, and -
if such be the case, for that reason it will be void. I have not the time to call
your attention to the different particulars wherein this contract does not comply
with the provisions of the sections of the Statute already quoted, but you will
readily see upon reading these statutes wherein this contract fails to comply with
the statutes cited. I am, Z

Yours truly,
J. M. SuurTs,
— Attorney General,

C_P_IANGE OF SOURCE OF WATER SUPPLY IN VILLAGES.

Corumsus, O,, Feh. lst, 1900,
State Board of Health, Colunibus, O. .

GenTLEMEN:—Your inquiry requires an answer to the following question:
What is the remedy where a city or village changes and extends its source of water
supply without the approval and against the disapproval of the State Board of
Health. ; .

I find upon examination of the.provisions with reference to the State Board
of Health that Sec. 409-25 R. S. provides that the water supply of cities and villages’
are subject to the inspection and approval of the State Board of Health, and that
they must not extend or use a water supply that has not been approved by the State
Board of Health, or use a water supply that has been condemned. Sec. 409-29 pro-
vides that all laws prescribing penalties and mode of proceedure applicable to local
boards of health, shall apply to the State Board fo Health. Among the provisions
for local boards of health I flnd that.Sec. 2137 provides that any person violating
the provisions of the chapter relating to local boards of health, shall be flned any
sum not exceding one hundred (4100.00) dollars for the first offenss, and further
provides for both fine and imprisonment for: the second offense.

According to your letter the cotincil of the city of Wooster has used a water
supply not only without the approval but against the disapproval of the State Board
of Health, Tence, they would be violating one of the provisions of Sec. 409-25
abo"ff quoted. Hence, under Sec. 409-29, they would be liable to the penalties
provided in Sec. 2137,

Yours very truly,
J. M. Surers,
Attorney General.
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TAXATION OF LAND OWNED BY CEMETERY ASSOCIATION.
H ~ Corumsus, O., Feb. 8th, 1900.

Cary JTones, Esq., Prosecuting Attorney, London, Ohio.

DEar Sir:—Yours at hand and contents noted. I gather the following facts.
Jrom your communication: A Cemetery Association owns a tract of nine acres
of land which is used exclusively for burying purposes; it owns ancther tract of
fifty~two acres adjoining, which is not used for burying purposes, but is leased
as agricultural lands, and the profits derived therefrom are applied to the im-
provement of the cemetery. The Cemetery Association holds this tract in trust
by virtue of the will of one Richard Cowling, deceased, for cemetery purposes
“whenever the same shall be needed as such.

The question to whigh you seek an answer, is whether the fifty-two acres.
of land is exempt frdm taxation?

Article XII. Sec. 2 of the Constitution provides.

“Laws shall be passed taxing by uniform rule * * %
all real and personal property according to its true value in
money; but burying grounds * * * may by general laws
be exempt from taxation.” ’

Section. 2732 of the Revised Statutes provides that,

“All lands used exclusively as grave yards for burying
the dead, except such as are held by any person, company or
corporation, with a view to profit, or for the purpose of
speculating in the sale thereof, shall be exempt from tax-
ation.”

Section 3571 provides:

“A company or association incorporated for cemetery
purposes may ‘purchase, appropriate, take hy gift or devise,
and hold, not exceeding one hundred acres of land, which
shall be exempt from taxation, and from being appropri-
ated to any other public purpose, if used eclusively for burial
purposes, and in no wise with a view to profit.”

) It will be observed that the Constitution provides that burying grounds
may be exempt from taxation. This provision gave the Legislature the option to
exempt them or not. It chose to exempt them. But it will be observed that
the prime condition of exemption is that the land must be “burying grounds”,
and it will not be claimed that the Legislature can exempt any property from tax-
ation, except that mentioned in the Constitution. In my opinion Sections 2752
and 3571 have in no way conflicted with -the Constitution, but they emphasize
the fact that in order to escape taxation the lands must be used exclusively for
burial purposes and in no manner with a view to profit.

From reading these statutes it is apparent that two cou(l:tlons must exist be—
fore such lands are exempt from taxation:

First: Held exclusively for burial purposes.

Second: Held in no manner with a view to profit.

The absence of either condition makes the land taxable. Both conditions,
in my opinion, are wanting in this case. “Burying grounds” are lands in which
the dead are laid to rest. The lands in question are leased for agricultural pur—
poses, and with a view to profit. The fact that the profit is used to improve the
cemetery is of no importance. It is still profit, whether expended for charity,
for the improvement of a cemetery, or is hoarded. If the application of the rentals
to the improvement of the cemetery exempts the tract of land from taxation,
with equal propriety -could a brick block be exempt from taxation by proving

¥
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that the rentals were used in unprovmg a cemetery owned by the ploplletols
of the building,

Courts have frequently been called upon to pass upon exemptions from tax-
ation under the Constitution, and the statutes above quoted, and have uniformly
confined the exemption to narrow limits, and have laid down the rule that prop-
erty, to be relieved from taxation, must come clearly within the exemption, Fol-
lowing out this rule of construction the Supreme Court held in Gerke v. Purcell,
25 O. S, 229, that a parsonage was not exempt from taxation even though built
on ground attached to the church edifice; for it was not used evelusively for public
worship, although it was used for the support of public worship.

So the 52 acre tract in question is taxable for it is not used exclusively as a
cemetery. Although it may be used for the support of a cemetery. It will be
-seen from the foregoing that the fact, that the testator limited the purposes to
whlch this Association might apply this land, is of no importance in the case.

Respectiully submitted.
J. M. SuEgETs,
Attorney General.

LABEL UPON EXTRACT FOR FLAVORING.

Covuvueus, O., Feb. Tth, 1900.

Hon, Joseph E. Blackburn, Dairy and Food Commissioner.

Dear Str:—Yours of Feb. 6th, at hand and contents noted. You ask whether
a label upon an extract in the following form, “Vawirra ‘or flavoring Ice CreaMm,
Cakes, rrc. This is a compound of 509, extract of vanilla and 509, extract of
tonka,” is in conflict with the pure food laws of Ohio.
This- purports to be a compound and the label purports to set forth the in-
gredients of that compound, which is required by the act of April 22nd, 1890,
"87 O, L. 248. There is no other provision of the statute that we are able to find
that bears upon this question. Hence, we are of the opinion that such a label is
not in confliet with thc pure food laws of Ohio.

Yours truly, 4

J. M. SuEETS,
Attorney General.

ANNUAL ALLOWANCE OF COUNTY AUDITOR—SECTION 1076

Covrvmeus, Omio, Feb. 8th, 1900,

W. I. Beckley, Attorney-at-Law, Ravenna, Ohio.
Dear Str:—Your letter of the 6th inst. calls for a construction from thls
office of Section 1076 of the R. S.
In the act of April 24th, 1877 (74 O. L., 124) Sections 1069 and 1070 of the
R .S. appeared as Sections 1 and 2 of said act, while Section 1076 of the R. S.
appeared as Section 9 -of said act and read as follows: _
“Section 9. That the board of county commissioners of
the several counties in this state shall have authority and are
hereby required to make an additional allowance to the county
auditor for clerk hire, not exceeding twenty-five per cent. of
the annual allowance made in Sections one and two of this
‘act, in the years when the real property is requn‘ed by law
to be appraised.”
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It is beyond controversy therefore that the “annual allowance” contemplated
by the legislature in the original act, was the allowance now found in Sections
1069 and 1070 of the R. S.

Section 1076 was amended and changed to ifs present form by act of the
legislature June 3rd, 1879 (76 O. L., 117). The change was accomplished by
omitting the words, “Sections one and two of this act, and substituting in their
place the words, “preceding sections.” Is this such a change in the phrase-
ology of the statute, as to change the meaning of the term, “annual allowance™?
I cannot think so. A mere change™of phraseology in a revised or amended
statute does not change the former construction further than appears evidently
intended. . And this is true although there may be an omission or addition of
words, Such has been the uniform holding of the Supreme Court of Ohio.

The change made in the phrascology of this section does not disclose evident
intent on the part of the legislature to change the construction of the section,
and hence, the former censtruction should be adhered to.

This view is strengthened when we consider the nature of the allowance made
to the county auditor in Sections 1069 and 1070 and the allowance made in
Sections 1071 and 1075 inclusive. The allowance made in the last sections above
referred to is not annual in its nature, but is merely fees, which are paid to the
auditor upon the performance of the services stated in those sections, While the
allowance referred to in Sections 1069 and 1070 is strictly annual in its nature,
and is paid to the auditer, not as payment for particular services, but as salary
for the performance of the general duties of his office.

You also call attention to an opinion from this office to the effect that the
county commissioners were entitled to their expenses over and above .their
mileage and per diem while performing their duties within the county, and-
suggest that Section 897 will hardly bear -that construction and request further
opinion from this office. '

The opinion referred to was sent out at a time when the office was very
much pressed with urgent business, and the statute was not carefully considered.
Owing to the fact of press of business and the statement of the prosecuting
attorney desiring opinion that upon examination of the statute he was of the
opinion himself that the commissioners were entitled to such allowances, the
opinion in question was rendered hastily. Since the decision of the Circuit
Court of Morrow county to the effect that they were not entitled to such allow-
ances, this office has carefully considered that question and is now of the opinion
that the construction placed upon this statute by the Circuit Court is entirely
correct. The mileage provided for in this section wasg evidently intended to pay
the reasonable expenses of the commissioners while within the county, and it
would hardly be reasonable to construe that they should at the same time be
paid their expenses in addition thereto.

Section 897 provides that in counties wherein no special provision is made

ssthe commissioners shall receive for services,

“when llecessarilly engaged in attending to the business per—
taining to his office under the direction of the board, and
when necessary to travel on official business outside of his
county, shall be allowed in addition to his compensation
“and mileage as herein provided, any other reasonable and
necessary expenses actually paid in the discharge of his
official duty.”

The clause, “And when necessary to travel on official business outside of
his county,” in my opinion limits the payment of additional necessary expenses
to business performed while outside of his county.
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True, this section as it now stands is somewhat ambiguous, but we are
aided in the construction now adhered to by consulting the original act.

The act which became Section 897 of the R. S. will be found in O. L., vol-
ume 72, pages, 169 and 170. It is there provided among other things that:

“Each commissioner for his services when necessarily
engaged in attending to the business of the county pertaining
to his office under the direction of the board, other than
in attending regular or called sessions of the board of com-
missioners shall be allowed the same per diem as is pro-
vided by this act for attendance upon session of the board,
and when necessary to travel on official business out of his
county, shall be allowed in addition thereto his reasonable
and necessary expense actually paid in the discharge of his
official duty.” '

The provision as it then stood was unambiguous and clearly provides for
payment of expenses only when on business out of the county (and as stated
above in this opinion), “A mere change of phraseology in a revised or amended
statute does not change the former construction further than appears evidently
intended, And this is true although there may be an omission or addition of
words,” I deem it unnecessary to cite decisions in support of this proposition
as they are familiar to you.

I have been unable to get the opinion of the Circuit Court of Morrow
county, hence do not know the reasons given for the decision.

: Very truly yours,
J.. M. Sugers,
Attorney General.

RIGHT OF INSPECTOR TO CONDEMN COURT HOUSE.

Corumeus, Onto, Feb, 9th, 1900,
Marcus Shoup, Esq.. Nenia. Ohio.

Dear Sir:—Yours containing communication from the Inspector of Work—
shops and Factories at hand., Your inquiry requires an, answer to the following
question: Does a county court house come within the class of buildings enum-
erated in Section 2572 of the Revised Statutes. and has the Inspector’ of Work-
shops and Factories the right to examine and condemn such building, and order
repairs théreon as provided by Section 2572-a.

The original act, of which Section 2572 now forms a ]J'llt is found in 62
0. L., 139, Section one of that act provides, “That it shall be unlawful for
any hall, theater. opera house, church, school house or buildings of .any kind
whatsoever, in any city or incorporated village, to be used for the assemblage
of people, unless the same is provided with ample means for the safe and qpeedy
egress of the persons therein assembled in case of alarm.

Since the original act was passed the legislature added other buildings to
the list until we have the following enumeration of buildings:

(Section 2572.) “Whoever being the owner or having
control as an officer, agent or ofherwise, of any opera
house, hall, theater, church, school house, college,
academy, seminary, infirmary, sanatorium, children’s home,
hospital, medical institute, asylum, or other buildings used
ior the assemblage or betterment of people in a municipal
corporation, county or township in the State of Ohio,
permits the same to be used, etc., ete.”
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While an infirmary is named as one of the buildings, it will be observed
that in none of the numerous amendments is a county couft house named.
Hence, it is apparent, that-if a county court house is intended to, come within
the provisions of Sections 2572 and 2572-a it must be by virtue of the following
clause just quoted: “Or other buildings used for the assemblage or better—
ment of people.”” Had the legislature intended a court house to be included,
why was it not specifically mentioned?

Again, county court houses arc not primarily “used for the assemblage or
betterment of people,” nor are the commissioners required to provide an assembly
room in the court house, While people frequently assemble in the court room,
vet it is a matter of grace and not of right. All the laws that I have been able
‘to examine upon the subject of the erection of court houses, make no provision
for an assembly room or for allowing the public generally to assemble in the
court house. § @ i :

While courts are &lways open to suitors, yet that does not mean that the
sessions of the court are open to curiosity seekers.

It is a well recognized rule of statutory construction that “where general
words follow an enumeration of persons or thihgs by words of a particular and
specific meaning, such general words are not to he construed in their widest
extent, but are to be held as applying only to persons or things of the same
general kind or class as those specifically mentioned.”

g Black on Interpretation of Laws, p. 141
Whitcomb v. Springfield, 3 C. C., 244.
“General words, following particular and specific words,
must, as a general rule, be confined to.things of the same
kind as those specified.” .
Schultz v. Cambridge, 38 O. S., G59.
With this rule of construcfion in view, let us ohserve the character of the
buildings specifically mentioned in Section 2572, 1t will be observed that they
are alJl of the character in which people in large numbers rightly congregate.
and are maintained for that specific purpose; while a-court house is maintained
as a place in which to perform the public duties imposed upon the county by the
state. A county is a political subdivision of the state arganized for the convenience
‘of the state to assist in collecting and disbursing public revenue, in malking public
improvements and in executing the laws. Its corporate existence is forced upon
it without its consent ov the consent of its inhabitants. It is without power to
make Taws for its own government or to raise revenue—is absolutely dominated
by the legislature. i

‘Such being the purpose of the organization of counties, it occurs to me that
the legislature would hardly be inclined to intrust such absolute power to the
Inspector of Workshops and Factories without in turn giving the commissioners
ample authority to carry out his commands. If the inspegtor has the power
to condemn the court house and order repairs, then the ct};ﬁ’lmissiouers in order
to escape the heavy penalty that is provided in Section 2572, must close the door
of the court house against the officers of the county and the courts of the state.
until the repairs can be made. By reason of the many safeguards thrown around
the action of the commissioners in making improvements in order to protect
the tax payer, the process of making such improvement is a slow one. The
several sections bearing upon the subject need not be specifically enumerated
here. So that the inconvenience to ihe public under the circumstances would
certainly be very great.

It will also be observed on examination of Sections 2568, 2569, 2570, 2571
and 2572 that the mayor and council of municipalities have equal jurisdiction
with the Inspector of Workshops and Factories to examine and pass upon the
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condition of the buildings enumerated in these sections. 1t would seem hardly’
probable that the legislature of the state would give the mayor and council
authority to inspect and condemn one of the public buildings of the state. If
a county court house is to be included by implication from the general terms
used in the statute, with equal propriety might the State House be inspected
and condemned by the Inspector of Workshops and Factories.

Taking all these things into consideration, it appears. to this office that the
Inspector of Workshops and Factories is without jurisdiction to examine and
.condemn a county <¢ourt house and order repairs thereon. I am,

Very truly yours,
J. M. SugeTs,
Attorney General.

REVOKING CERTIFICATE—VOTING BY PROXY.
_ Corumpus, Omnro, Feb. 12th, 1900.
Williom R. O'Gier, Secretary State Board of Pharmacy, Columbus, Ohio.

Dear Sir:—Your letter of Feb. 9th requires an-answer to two separate -
inquiries. :

First: As to the revocation of the renewal certificate referred to in your
first question.

I have no doubt that the Board of Pharmacy has the same power to revoke
a renewal certificate that they have to revoke an original certificate. In other
words, if the pharmacist receiving the renewal certificate has been guilty of fraud
in procuding the same or is addicted fo any of the vices referved to in Section
4410 of the R. 5., the DBoard would have the same right to revoke his certificate
that they- would have if it was an original certificate.

Second: As to a member of the Board voting by proxy for the officers of
the Board. ) )

I am of the opinion that this’ cannot be done. There is no statutory provision
one way or the other, but on the grounds of public policy, I think such voting
would not be permitted. '

Very truly,
J. M. Surets,
Attorney General.

FEES OF PROBATE JUDGE,

Corumsus, Quio, Feb, 13th, 1900,
J. D. Hill, Esq,, Montpelier, Ohio. -

Dear Sir: Your inquiry of Feb. 10th requires an answer to the following
question:’ .

Has the Probate Judge, when employed by the commissioners, pursuant to
the provisions of Section 533-1 R, S., to collect and preserve together the papers
in different proceedings in his court, the right to separate the papers into classes.
-as follows, e. g.: The papers in the settlement of a deceased person’s estate and
place the application for letters of administration and bond in one envelope and
call that a cause; inventory, appraisement and sale bill in another envelope and
call that a cause; each account a cause; proceeding to sell real estate a cause;
Motion to increase the widow’s allowance a cause, etc., and charge for each of
those separate steps in the settlement of the estate the sum of twenty cents?

_ An answer to this question requires a construction to be placed upon Sec-
“tions 533-1 and 533-2 R, S.
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Section 333-1 of the R. S. provides:

“The 'Probate Judge of each county may cause to be
assorted, arranged and preserved together all the pleadings,
accounts, vouchers and other papers on file in the Probate
Court of such county, in ecach estate, trust, assignment,
guardianship or other proceeding, ex-parte or adversary, .
begun or commenced prior to the first day of January, 1888,
keeping the said .pleadings, accounts, vouchers and other
papers in every other case or proceeding. And such papers
so assorted and arranged shall be properly jacketed and other—
wise tied, fastened or held together, and be numbered, let-
tered or otherwise maried in such manner that the same may
be readily found and C)_(g’llﬂincd by veference to proper mem-
oranda upon the docket: record or index entries of such cases,
causes or proceedings, respectively, which memoranda shall
be made or caused to be made, by said Probate Judge.”

Section 533-2 provides:

“Such probate judge shall be entitled to receive compen—
sation for assorting, arranging, preserving and marking said
pleadings, accounts, vouchers and other papers, as required
in the preceding section, in such amount as may be allowed by
the commissioners of such county, not exceeding, however,
the sum of twenty cents for each case or cause so assorted,
arranged, marked and docketed.”

It will be observed that Section 533-1 provides that the probate judge may
cause to be assorted, arranged and preserved togethet the papers in cach estate,
trust, assignment or other proceeding in his court.

Section 533-1 also provides that after being properly assorted and arranged
they shall be jacketed and tied together,

The law in guestion was not enacted to preserve the files of the probate office,
for those had been preserved before in separate files and throughout the records
of his office. But it was evidently, as stated in the act, to “preserve together”
in order that any person desiring to examine the papers in any procecdir;g, from
the first step to the last, could find them ,without deiay. ;

Under the provisions of this statute, the probate judge might properly place
the papers, referred to in your guestion, in separate envelopes, provided he then
tie them together in one bundle as required by the act.

The duties required are merely clerical, and certainly it was not the purpose
of the legislature to provide exorbitant pay for such services. To claim pay for
a separate cause, for the papers placed in each envelope, would result in exor—
bhitant compensation for the services rendered. In my opinion neither the letter
nor the spirit of the law will bear out the construction contended for by the
probate judge. ' .

Upon the death of a person, and the appointment of a personal representative,
every step thereafter taken until the estate is finally administered is part and
parcel of one proceeding. So it is with the settlement of an insolvent estate,
or the administration of the estate of a minor. Tt is one proceeding from the
appointment of the trustee to his discharge.

Hence it is my opinion that the probate judge is not entitled to separate the
‘papers named in your guestion into separate packages and charge twenty cents
for each package. I am, ‘ !

Yours very truly,
J. M. Sugrrs,
Attorney General,
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MILEAGE OF COMMISSIONERS.

Corumsus, Omnro, Feb. 14th, 1900.
. A, Reid, Esq., Washington, C. H.

Dear Sig:—Yours of Feb, 13th at hand and contents noted. You refer
there to an opinion sent from this office to the prosecuting attorney of Marion
county as to the right of commissioners to charge expenses incurred by them
while attending to their duties within the county. This office did say to Mr.
Guthery, prosecuting attorney of Marion county, that we were inclined to the
opinion that the commissioners were entitled to such expenses. This opition
was sent in answer to a suggestion from Mr. Guthery that they were so entitled,
and also when we were very much pressed with a rush of business and had
not time to consider the guestion. Since then, however, another inquiry has
come from the prosecuting attorney of Portage county, and upon carefully
-examining the question we have changed the former ruling and now are of the
opinion that they are not entitled to their expenses over and above their” per
diem and mileage while attending to their official duties within the county.
The mileage provided for in this section was evidently intended to pay the
reasonable expenses of the commissioners while within the county, and it would
hardly be reasonable to construe that they should, at thc{ same time, be paid
their expenses in addition thereto. ’

Section 897 provides that the counties wherein no especial provision is made
shall veceive for his services:

“When necessarily engaged in attending to the business
pertaining to his office under the direction of the board, and
when necessary to travel on official business outside of his
county shall be allowed in addition to his compensation and
mileagé as herein provided, any other reasonable and necessary

~ expenses actually paid in the discharge of his official duties.”

The clause, “and when necessary to travel on official business -outside of his
county,” in my opinion, limits the payment of additional necessary expenses
to business performed while outside of his county. !

True, this section as it now stands is somewhat ambiguous, but we are
aided in the construction now adhered to by consulting the original act.

The act which became Section 897 of the R. S. will be found in O. L., Vol
72, pages 169 and 170. It is there provided among other things that: v

“Each commissioner for his services when necessarily en—
gaged in attending to the business of the county pertaining
to his office under the direction of the board, other than in
attending regular or called sessions of the board of com-
missioners shall be allowed the same per diem as is pro-
vided by this act for attendance upon sessions of the board,
and when necessary to travel on official business out of his
county, . shall be allowed in addition thereto his reasonable
and necessary expense actually paid in the discharge of his
official duties.”

The provision as it then stood was unambiguous and clearly provides for
‘payment of expenses only when on business out of the county. It has been
tepeatedly held by the Supreme Court of Ohio that a “mere change of phrase-
ology in a revised or amended statute does not change the former construction
-iurthe_.r than appears evidently intended. And this is true although there may
‘be an omission or addition of words.” T deem it unnecessary to cite decisions
m favor of this proposition as they are familiar to you.
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I am informed also that the Circuit Court of Morrow county, in a late
decision has held that they are not entitled to such expenses, but have not been
able to see the opinion. I am
Yours very truly, .
J. M. SHEETS,
Attorney General.

I

RIGHT OF OWNER OF A SEQOND STORY TO CONSTRUCT STAIRS.
CoLvmsus, Omro, Feb 16th, 1900,

Hon. [. W. Knaub, Inspector of Workshops and Factories, Colwmbus, Ohio.

Dear Sir:—Your letter of Feb, 16th, requires an answer to the following
qugstion: Can the owner of a lower story of a building be required to permit
the owner of the'upper story, of the shme building to construct and fasten to said
lower story a stairway, leading froni said upper story to the ground when said
stairway is ordered by the Iagpector of Workshops and Factories? i

The question is a somewhat novel one and depends for its answer upon the
general law of Easements. 1f this stairway can be constructed at all it is because
it is a way of necessity, and as such the right to construct it would pass by im-
plication, with a grant of the right to erect the upper story. It is a general
principle that where the owner of an estate grants another a portion of the estate
there goes with it, by implication, all such rights, privileges and easements as
are necessary to the use, occupation and enjoyment of the part granted. Among
such easements in the case suggested - in your letter would be. the right to have
the upper story supported by the walls of the lower story; also the right of in—
gress and egress through the lower story. These rights would be necessary
to the use and enjoyment of the upper story. On the same principle if an outer
stairway is required as a necessary condition to 'the use and enjoyment of the
upper story and such stairway can not be constructed except by [astening
it to the walls of the lower story, the owner of the upper story would have the
right to make such use of said walls, He would not have such right merely as
a matter for his own convenience when he already possessed the means of ingress
and egress to the upper story, but it is only upon the ground that such stairway
is a necessity to the use and enjoyment of the upper story, that such right could
exist. Whether this necessity arises from the requirement of the laws of the State
or from other causes would make no difference. 1 am,

Yours very truly,
’ J. E. Toop,
- Assistant Attorney General.

DIVISION OF sCHOOL FUNDS.
Covusmepus, Ouro, Feb. L0th, 1900,

Hon, P. H. Kaiser, County Solicitor, Cleveland, Ohio.

Duar Sir:— Your letter of Feb, 16th, addressed to Hon. Lewis D. Bone-
brake, State Commissioner of Common Schools is referred to this office for
answer, :

Your guestion as to whether Collinwood Village School District is entitled
to any portion of the school funds in the hands of the treasurer of East Cleve-
land township at the time of the annexation of the territory to said village school
district, we are of the opinion should be answered in the negative.
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It is a general principle, well established that when a county, township
school district or other governmental organization is divided and a portion of
its territory annexed to a similar organization, that the old organization remains
liable for all of the indebtedness existing at the time of the division and also
retains all of the property (including money) on hands at the time of the divi-
sion. This rule obtains except where it has been abrogated by statute. 2 O. S,
509. 6 C. C 597

Section 3893 Revised Statutes provides that the portion of the village, town-
ship or special school district annexed to a city or village is thereby transferred
and becomes a part of such village or city school district. And said section further
provides that the amount of existing school indebtedness in the district from which
such territory is taken shall be apportioned by the county commissioners in the
same manner as provided in Section 1615, While this section (3893) provides for-
the apportionment of the school indebtedness it makes no provision for the-
division of the school funds, and as this division of school funds is thus left
unprovided for, the rule above referred to must govern, and this is true of the:
funds in the hands of the county treasurer at the time of the division as well
as the funds in the hands of the township or district treasurer.

As to the taxes levied for the tax year of 1899 but as yet uncollected, the ques-
tion is more difficult. We think there can be no doubt as to the State school fund,.
Section 3964 provides that the county auditor shall anually apportion this fund:
in proportion to the enumeration of youth to districts, subdistricts etc., but if”
in any district an enumeration of youth for any year has not been taken and re—.
turned, said district shall not be entitled to receive any portion of said fund. I
conclude that no enumeration of the youth in this territory attached to Collin-.
wood Village District was taken and returned to the county auditor, and there-.
fore no distribution could be made of the State Common School fund. The only-
moneys upon which the Collinwood district could possibly have a claim would*
be that portion of the contingent fund levied by the township for the year 1899+
and still uncollected which was properly charged to this territory. It seems to.
me it would be the duty of the county auditor to apportion this fund, giving to.
the Collinwood Village District the amount paid by the annexed district. I am.,

Yours very truly,
J. E. Topb,
Assistant Attorney General,

# i

RIGHT TO PAY COUNSEL FOR INDIGENT PRISONERS.
' Corumeus, Omio, Feb. 18th, 19003

John Ruay, Esq., Prosecuting Attornev, Sendusky, Olio.

Drar Sir:— Yours of Feb. 17th at hand and contents noted. Your letter-
requires an answer to the question, whether under Sections 7245 and 7246 of the
Revised Statutes an attorney appointed for an indigent prisoner has the right to
take the case for the prisoner to the Circuit Court on error and be paid for his
services out of the county treasury.

: In my opinion this question must be answered in the negative.  An indigent
prisoner has no constitutional right to have counsel assigned him by the Court,
they to receive their pay out of the county treasury. That iz a matter of grace.
The Legislature might repeal this law at any time and an indigent prisoner can-
not object. ’

$e‘c-tion 7245, in my opinion is clear on the proposition that it makes no
provision for the payment of counsel except in the trial in the Common Pleas
Court. 1If the prisoner is convicted the law conclusively presumes he is rightly-
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convicted, unless he wishes to take his case to a higher court and the higher court
Teverses it. %

The State was liberal enough in furnishing to i:%%iigen*t prisoners counsel and
payment of all fees of such witnesses as he might wish to subpoena in his own
behalf. He is liberally protected by the law and we can hardly contort the pro-
visions of Section 7245 so as to hold that he might take the case from court to
court and the county still pay his counsel. 1 am,

" Yours very truly, 4
J. M. SueEers,
Attorney General,

REPORTS OF DAIRY AND FOOD COMMISSIONER.

- y Corumsus, OnHio, Feb, 20th, 1900.

Hon. Joseph E. Blackburn, Rairy and Food- Commissioner.

Dear Sir:—The question submitted by your department for answer is,
whether the reports of the Dairy and Food Commissioner shall be published as
required for the reports of other departments under Sec. 63 of th R. S. Upon
-examination of Sec, 4 of the act amended April 12th, 1898 93 O. L., p. 103, I
find this provision with reference to the duties of the Dairy and Food Commis—
‘sioner.

“The commissioner shall make an annual report to the governor, on or be-
fore the fifteenth day of November each year, containing itemized statements of
all receipts and disbursements, attorney fees in each specified suit brought in thig

_ department, and all persons employed by him, together with such statistics and
other matter as he may regard of value; said reports to be published as are the
other reports of the other state officers.”

Sec. 63 however, does not especially provide for the publication of your re-
ports and there is no other provision of the statute that I am able to find that
authorizes any particular number to be printed.

That being the case it is the opinion of this office that such reasonable number
as the needs of the occasion require should be published.

Yours very truly,
J. M. SHEETS,
Attorney General.

LABEL, BROMO SEDATIVE.

Corumeus, Ounro, Feb. 21st, 1900,

Hon. Joseph E. Blackburn, Dairy and Food Commissioner, Columbus, Ohio.

Dear Sir: — Your letter of Feb. 2nd enclosing letter from F, D. Felt, Cleve~
land, Ohio, at hand. The letter of My, Felt requires an answer to the following
question: 4

Would it violate any provisions of the laws of Ohio to sell a medicine or
preparation under the name of “Bromo Sedative” or “Bromide Sedative,” when in
fact, said preparation contained no bromo or bromide or any preparation of bro-
mine? . !

We think this would be a violation of Sec 4200-6. The third clause of the
first subdivision of that section provides:—An article shall be deemed adulterated
within the meaning of this act in the case of drugs if its strength, quality or
purity falls below the professed standard under which it is sold.
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A preparation sold as “Bromo Sedative,” which in fact contained no ingredi—
ent of bromine, it seems to me would not measure up to the professed standara
under which it is sold, and would be a fraud on the purchaser.

The Supreme Court in the case of State vs. Dreher, 55 O. S., 115, said in
speaking of the sale of substances composed of liguid coffee and chicory under
the name of liquid coffee:

“This is an offense under the statute whether the compound be deleterious
or not; it is a fraud on the purchaser, and one of the purposes of the statute is
to protect him against such frauds.”

It is true the court was speaking of the sale of a food product and not a drug,
but the reasoning would be as potent in one case as the other.

Very truly,
) J. M. SHEETS,
Attorney General.

_ RIGHT OF Y. M. C. A. OF CINCINNATI TO CONFER DEGREESA-
Covrvumeus, Owio, Feb. 23rd, 1909.

Hon. Charles Kinney, Sceretary of State, Columbis, Ohio. :

Dear Sik:—The question presented by your inqguiry is whether the Young
Men’s Christian Association of Cincinnati can, under its present charter, upon
complying with the provisions of Sec. 3726 of the Revised Statutes of Ohio,
confer degrees authorized in that section upon those who take the course of
study preseribed by the institution.

The object for which this institution was organized, as set forth in its char-

ter, is:”

“The improvement of the spiritual, mental, moral, social
and physical condition of yvoung men, by the support and
maintenance of lectures, libraries, reading rooms, social
and religious meetings and such other means and exercises
as may be conducive to the accomplishment of these objects
and not contrary to the teachings of the Bible”

Section 3726 of the Revised Statutes provides:

“The trustees of a college, university, or other institution of learn-
ing incorporated for the purpose of promoting education,
religion, morality or the fine arts, which has acquired real
or personal property of the value of five thousand dollars,
and which has filed in the office of the Secretary of State a
schedule of the kind and value of such property, verified by
the oaths of the trustees may appoint a president, professors !
and tutors, and any other necessary agents and officers, and
fix the compensation of each, and may enact such by-laws,
not inconsistent with the laws of this state or of the United
States for the government of the institution, and for conduct-

. ing the affairs of the corporation, as they may deem necessary;
and may, on the recommendation of the faculty confer all such
degrees and honors as are conferred by colleges and univer—
sities of the United States, and such others having reference
to the course of study, and the accomplishments of the stu-
dent, as they may deem proper.”

Tt will be observed that this section. permits any institution, “incorporated

for the purpose of promoting education, religion, morality or the fine arts” to
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-confer degrees when it complies with the other requirements enumerated. And
‘we are of the opinion that the purposes of the organization of the Young Men’s
‘Christian Association of Cincinnati as enumerated in its charter brings it sub-
‘stantially within these provisions. Hence, if it complies with the other pro-
wisions of See, 3726 it may confer degrees without amending its charter. I am,
' Yours respectiully,
J. M. Sueers,
Attorney General.

FEES OF COUNTY_TREASURE.R-—COUNTY BONDS.

) Corumsus, Ouio, Feb. 25th, 1900,
-Addison C. Lewis, Steubenville, Olio. -

Drar Siz:—The question pussented in your inquiry is, whether the county
‘treasurer is entitled, under Sec, 1117 R. S. to percentage on proceeds of bonds
issued by the road commissioners, in carrying out the provisions of Title VII,
Chapter 7, R. S.? Under the proyisions of this chapter after the proper petition
is fildd with the county commissioners they are required to appoint road com-
missioners, who must take oath and give bond and thereupon become a body
coroporate, They then proceed to lay and establish the road designated in the
petition therefor and return to the county commissioners 'a map of the same and
lands assessed, together with all the costs of construction. )

The county commissioners transmit these proceedings to the auditor, with
‘instructions to levy the necessary tax on all the property within the taxable
‘bounds of the road. Sec. 4808 provides, that the road commissioners may issue-
‘bonds payable at the county treasury to pay for the construction of such turn-
pike road to liquidate any indebtedness incurred in its construction.

This section also provides that the tax collected under the provisions of this
‘chapter shall be paid to the road commissioners to be used by them in paying,
first; bonds and interest and next the cost of construction and improvement to”
such road. Sec. 4796 provides that when the road has been constructed and
paid for, and the bonds and coupons redeemed, the road commissioners shall
‘upon the order of the county commissioners cease to be a body corporate.

If these bonds thus provided for are county bonds then by the provisions of .
-Sec. 1117 the county treasurer is not entitled to his percentage. Or if the county
treasurer is not required to become the custodian of their proceeds upon sale,
he is not entitled to his percentage upon the money received from the sale of
‘the bonds. Two questions then present themselves for solution.

First: Are such bonds county bonds? The statute is silent as to whether
“the faith of the county shall be pledged to their payment. If it is not, what
-security has the bond holder? The road commissioners have neither power to
levy or collect tax to be used in their payment. The county commissioners
‘under Sec. 4777 order the tax to be levied; and under Sec. 4812 they may con-
tinue to levy for fifteen years beyond the time set forth in the petition for the
spurpose of paying such bonds. The treasurer collects such taxes. It thus
appears that the whole machinery for levying and collecting taxes to be used
‘in the payment of such bonds is in the hands of the county officers. After the
free turn pike is constructed, the only duty left for the road commissioners to
‘perform is to receive from the county treasurer (Sec. 4808) the taxes collected
by him and apply the same toward the payment of the bonds previously issued by
‘them.

Hence, 1 am of the opinion that such bonds should be regarded as county
bonds. 4 ! :
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Second: If these bonds are not county bonds then why should the treasurer
become responsible {or their proceeds?

I am unable to find any provisions requiring him to become such custodian.
The treasurer does not apply the tax collected to the payment of such bonds
direct, but turns the same over to the road commissioners, who are required to
pay the bonds from the tax thus received. Again, as these road commissioners
are required to execute bonds in such sum as the county commissioners may
require payable to the State of Ohio for the use of the county, it would seem
that the law contemplated that they should be responsible for this fund and its
proper application.

There is another thought that might be worthy of consideration and that is,
the treasurer is entitled to his percentage upon the tax collected to pay the bonds
thus issued and if he is entitled to percentage upon the money received for the
sale of the bonds and upon the tax collected for their payment, he would thus
receive double percentage, and it seems to be the policy of the law to avoid that.

The conclusion is: If these bonds are county bonds, then the treasurer
by express provision of the statute is not entitled to percentage, and if not county
bonds he is not required to be the custodian of the money aud not entitled to the
percentage,

Very truly,
J. M. Surrrs,
Attorney General.

FEES OF ‘BOAR’_DS OF HEALTH—--ARREST OF HEALTH OFFICERS.
Corumsus, Omro, Feb. 26th, 1900,

C. 0. I'_'Efobs! . M., D., Secretary State Board of Health, Columbus, Ohio,

Dear Sir:—Your letter of Feb, 21st submits two questions to this office for
Answer.

First: “Are boards of health entitled to charge fees for issuing permits of
any kind?”

It is especially provided in Sec. 2113 R. S., that the members of city and
village boards of health “shall serve without compensation,” and nowhere am I
able to find in the statutes any salary, compensation, fees or allowances made
to members of city, village or township boards in payment for their services.
Like members of school boards, town councils, etc., they are expected to render
their services gratuitously.

When we consider the officers of such boards of health the case is dl&'elent
Section 2115 provides for the appointment of a health officer, clerk, physician,
etc., and also that “the board shall have exclusive control of their appointees,
and define their duties and fix their salaries.” Section 2121 which provides
that the township trustees shall constitute the board of health for the township
outside of municipalities, also contains this provision, “that they may appoint
a health officer and as many sanitary officers as they deem necessary to carry out
the 'provisions of this act and define their duties and fix their compensation.”
Again Section 2183 which provides for the appointment of inspectors of dairies,
slaughter houses, etc., also provides that the board may define. their duties.
and fix their compensation. While Section 2140 provides for the payment of
expenses incurred by the board of health under the provisions of tl-us chapter
by the council.

Thus, it will be seen that some of the sections above referred to speak of
“compensation” for these officers, while Segtion 2115 speaks only of “salary.”’
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There is quite a broad distinction between the two terms. While salary is
always in the nature of compensation, compensation is not always salary. Con-
struing these sections together, however, I am of the opinion that the legis—
lature intended that such officers should receive for their services a stated
salary, and T am more convinced that such was the intention from the fact that
nowhere in the statute is there any specific warrant or authority for either the
board or its officers to charge a specific fee for any of the services required of
them. These services are all of a public character in which the public are more
vitally interested than the person procuring the permit or other service from the
board, and hence it is but reasonable that the public should pay for such services.

Second: “Has a health officer or sanitary policeman authority to arrest a
person found violating an order of the board of health without having a warrant
for such arrvest?”

Section 2131 provides for the appointment of sanitary policemen and that
such person so appointed shall have general police powers. Other sections of
the statute make it a misdemeanor punishable by fine and in some cases impris—
onment to violate an order of the board of health. A sanitary policeman or
health officer would thus be clothed with the same power that other officers of
the law have in relation to arrests for misdemeanors. This authority is defined
in section 7129 which provides that any officer shall arrest and detain any person
found violating any law of this state or any legal ordinance of any city or village
until a legal warrant can be obtained.

It is to be remembered, however, such arrest without a warrant can only
be made by an officer when the offense or misdemeanor is committed in his
presence. The language of the statute is, “any person found violating any law,””
and 1t has been repeatedly decided by the courts of Ohio, that if the officer did not
see the breach of peace or other misdemeanor, he cannot arrest without first
obtaining a warrant. (See 50 O. S., 179.) '

‘ Very truly yours,
' ~]. M. Sungrs,
Attorney Generai.

RELIEF DEPARTMENT — PENNSYLVANIA LINES.
CoLumeus, Ounro, February 27Tth, 1900.

Hon. TW. S, Matthews, Supt. of Insurance, Columbus, Ohio.

Dear Sir:—Replying to your communication of February 26th, I have ex—
amined the regulations governing The Voluntary Relief Department of the Penn—
sylvania Lines west of Pittsburgh, submitted with said communication, and find
that the Pennsylvania Company, The Pittsburgh, Cincinnati and St. Louis Railway
Company and the The Chicago, St. Louis and Pittsburgh Railroad Company have
each adopted a so-called Relief Department, of which the following are the perti—
nent provisions : ) .

First:—The object of this department is the establishment and management
of a fund to be known as the “Relief Fund,” for the payment of definite amounts
to employes contributing to the fund, who under the regulations shall be entitled
thereto when they are disabled by accident or sickness, and in the event of their
death to the relatives or other beneficiaries specified in the application of such em—
ployes.

Second :—This Relief Fund is formed by voluntary contributions from em—
ployes, appropriations, when necessary to make up any deficit, by the company, and
income or profit derived from investments of moneys of the fund, and such gifts
or legacies as may be made for the fise of the fund.
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Third :—Membership in such Relief Departments is limited to employes in the
service of the railroad company establishing such department. Such membership
is said to be voluntary on the part of the employe. In other words, while all the
employes. of the company are eligible to membership, only those who voluntarily
make application and contribute to the Relief Fund are entitled to its benefits.

Fourth:—Members in such Relief Departments are divided into five classes,
the basis for the classification being ‘the amount of monthly wages or salaries
paid the employe by the compnay.

Fifth :—Members of the said Relief Department are required to make a stip-
ulated monthly contribution or payment to the Reliel Fund, the amount of such
payment being regulated by the class to which said member belongs.

Sixth:—Members of such Relief Departments are entitled to henefits from
said Relief Fund as follows:

When cdisabled by accident in the service, or by sickness or injury other than
accident in the service, a stipulated sum per diem, depending upon the class to
which such member belongs, and the nature of such disability, and the time of its
continuance. Also a stipulated amount upon the death of such member, payable
to the relatives or other beneficiaries, said amount being determined by the class
to which said member belongs. :

Seventh:—That in order to secure uniformity and economy in the manage-
ment of said Relief Departments, the said above-named companies have associated
themselves under one common organization known as “The Voluntary Relief De-
partment of the Pennsylvania Lines West of Pittsburgh.,” The management of
such associate organization is under the control of the general officers of the
Pennsylvania Company, and an advisory committee selected by the constituent
members of such associate organization, and the members of the Relief Department
of each of said associated companies. The purpose of this organization seems
only for'management and neither of the associated companies are liable for de-
ficiencies in the Relief Fund of the Relief Department of any other company, but
the Relief Department of each of the associated companies is separate and dis—
tinet from that of any of the others.

Eighth :—It is'manifest from an examination of the above provisions that, if the
said amount contributed by the members of such Relief Department to the Relief
Fund, together with the interest or profit accruing from the investment of said
Relief Fund, and the gifts and legacies that may be made to said Relief Fund, ex-
ceed the amount of benefits paid out of said Relief Fund, then the company so
maintaining such Relief Department makes a profit; but if the amount of benefits
paid out of said Relief Fund exceed the amount of accretion to said fund from
the above-named sources, then the company so maintaining said department would
do so at a loss. '

Ninth:—It appears that neither the Relief Department of the separate com-
panies nor the associate organization is incorporated as an insurance company, but
that such Relief Departments are maintained as a part of the business conducted
by the said railroad companies.

This plan of relief was adopted by the above-named companies in 1889, Since
that time I believe that two of the associate companies have consolidated under -
another name, but this fact does not materially affect the question we have to decide.

It can hardly be disputed that these railroad companies are engaged in the
business of life insurance; they collect from their employes, who become mem-
bers of these relief departments, a stipulated monthly premium, and in return they
agree to pay stipulated amounts upon the happening of certain contingencies.
This is in effect a contract of life insurance and the question to be determined is
—have they a right under the statutes of Ohio, to conduct the business of life
insurance in the manner above set forth.
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“The business of life insurance in this state is regulated by statute. These
regulations are found in Chapter 10 of the R. S., commencing with Sec. 3587; and
in certain amendatory acts.” 38 O. S., 9.

Sec, 3596 contains the following provision: _

“Nor shall the business of life insurance, or life and ac—
cident insurance, in this state be in any wise conducted or
transacted by any company, partnership or association which
in this state, or any other state or county, makes insurance
on marine, fire, inland, or any other risk, or does a bank-
ing business or any other kind of business in connection
with insurance.”

This section is sufficient to show the want of lawful right on the part ot
these railroad companies to transact the business of life insurance in connection
with the other business of a railrcad company, unless it can be shown that these
voluntary relief assouahonb are excepted from the general operation of the statutes
of Ohio.

The only e\ccptlom tlnt could by any possibility apply to s,uch associations
are found in Sections-3631a and 3631-23. But an examination of these sections
and the other sections to which they relate, will show that they were not intended
to apply to associations of the class under consideration.

Section 3631a provides as follows :—

“This act (viz., Sections 3630a to 3631) shall not apply
to any associations of religious or secret societies, or to any .
class of mechanics, express, telegraph or railroad employes, or
ex—union soldiers, formed for the mutual benefit of the mem-
bers thereof and their families exclusively.”

This section is supplementdl to the sections providing for the organization of
associations to transact the business of life insurance and accident insurance on
the assessment plan for the mutual protection of the members of such associa—
tion; and the exception contained in this section relates to societies of the classes
specified, which are organized on the same plan, to-wit, the assessment plan, “for
the mutual benefit of the members thereof and their families exclusively.”

The. voluntary relief associations under consideration are not conducted on
the assessment plan, nor are they “for the mutual benefit of the members thereof
and their families exclusively.” On the contrary, as herctofore pointed out, the
railroad company maintaining such relief associations may make a profit, when
the amount of accretions to the relief fund exceeds the amount of benefits pay—
able from said fund. The entire plan of insurance is foreign to the assessment plan
provided for in Sec. 3630 et seq.

In Section 3631-23 is found this language:

“And provided further, that no society, lodge or body
of any secret or fraternal society or association of employes
of any particular trade, firm or corporation paying only siclk
benefits not exceeding two hundred and fifty dollars ($250.00)
in the aggregate to any person in any one year, or a funeral
benefit to those dependent on a member, not exceeding three
hundred and fifty dollars ($350.00), shall be required to make
any report thereof under this article or any article of the
insurance Jaws."” )

This section is part of the act providing for fraternal beneficiary associations;
but the relief departments maintained by the above-named railroad companies are
not in any sense fraternal organizations, and hence cannot possibly claim to be
included within the statutes providing exemption of such associations from the
general insurance laws. ‘On the whole I am unable to find any statute that would
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authorize or permit a railroad company to conduct a life insurance business in
connection with or as a part of its railroad business; nor can I find any statute
which would relieve an association doing business on the plan outlined in the reg—
ulations as above set forth, from complying with the general provisions of the statute
regulating life insurance companies doing business in Ohio.

In regard to other papers submitted, viz., the policy of insurance and the as-
sessment notices issued by the Big Four Railroad Company, I have only to say that
such papers do not furnish sufficient data to enable this office to determine whether
the business conducted by said railroad company is within the requirements of the
statutes further than may be indicated in the above opinion.

Yours very truly,
-~ J. E. Toop,
‘Assistant Attorney General.

BRANCH BANK — RIGHT TO ESTABLISH.

: Corumeus, Onio, March 2ad, 1900,
T..'T: Aﬂsbei‘w, Defiance, Ohio. ¥ -

Dear Sir:— Your letter of March Ist, requires an ansewr from this office
as to whether the Produce Exchange Bank, which, by the terms of its articles
of incorporation is located at Cleveland, and which has established what it terms
a branch at the City of Defiance, without amending its charter, iz a bank sit-
nated in Defiance county and entitled to bid for and receive county deposits.

Sec. 1136-1 provides:

“In each county where depositories are not ctherwise

authorized by law, the commissioners thereof may designate

. in the manner hereinaiter provided, a bank situated in such

county, and duly incorporated under the laws of this State,

or of the United States as a depository of the money ol the
county.”

Hence, the question for determination is, whether the banlk in question is’
situated in Defiance county within the meaning of the law.

The general provisions applying to the creation of corporations is found in
Division II, Title 2, Chapter 1, R. S.

Sec. 3236 provides that articles of 111c01p0rat1011 must contain among other
things the place “where it is to be located, or where its principal business is to
be transacted,” and must also contain the purpose of its organization, and
amount of capital stock if a stock company.

Sec. 2369 provides:

“The provisions of this chapter do not apply when special
provision is made in the subsequent chapters of this title but
the special provision shall govern, unless it clearly appear
that the provisions are cumulative.”

Chapter 16 of the same title provides for governiig savmg: and loan asso-
ciations: but no provision is made for the manner of their organization. Hence,
the sections above quoted govern the manner of their creation..

Sec. 3797 provides:

“The Secretary of State shall submit the articles of in—
corporation of any savings and Joan association received by
him to the attorney general, who shall, if the same are
in conformity to law, and sufficient, certify thereto on the
same, and the secretary of state shall then record the same;
and no association shall commence business with a subsecribed
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capital of less than filty 'thousand dollars, -except in villages
having a population at the federal census of 1880, or at any
federal census to be taken thereafter, of less than twenty-
five hundred, and in such villages no such associations shall
commence business with a subscribed capital of less than
twenty-five thousand dollars, which shall be divided into
shares of one hundred dollars (each), nor until at least one-
hali of each subscription has been fully paid up.”

From the tenor of this section just quoted and the general provisions gov-
erning the creation of corporations, ‘it follows that a corporation must have a
domicile, and that domicile must be designated in its charter. As re-inforcing
this view, I cite Pelvin vs. Treasurer, 37 O. S., 450, (455). '

Judge McElvain speaking of the Court says:—

“For many purposes, a corporation is regarded as hav-
ing a residence—a certain or fixed domicile. In this state,
where corporations are required to designate in their certifi-
cates of incorporation the place of their principal office, such
officé is the domicile or residence of the corporation.”

1i the branch of the Produce Exchange Bank of Cleveland, which is located
at the City of Defiapce, is a bank situated in Defiance county, ‘then, without
amending its charter or increasing its capital stock, it could likewise locate a
branch in every city and village in Ohio, and thus clearly evade the provisions
of See. 3797, requiring twenty—five thousand dollars capital in villages of twenty—
five hunderd or under, and fifty thousand dollars in all municipalities of greater
population. The purpose of this provision is to afford protection to depositors,
and if permitted to locate such branches this protection would be almost whally
taken away.

Hence, it is my opinion that the commisioners have no right to deposit the
funds of the county in the branch bank referred to.

Very truly,
v J. M. .SuEers,
Attorney General.

RIGHT OF COUNTY AUDITOR TO CHARGE =F()UR PER CENT.
SECTION 1039,

Corumsus, Ouro, March 2nd, 1900.

Hon. Fred. E. Guthery, Prosecuting Attorney, Marion, Ohio. =

DEear Sir: — In your letter of March lst, 1900, you ask an opinion from this
office as to the right of the county auditor to charge 4% of the amount of taxes
paid on additions to the tax list made by the auditor after the duplicate is in the
hands of the treasurer, such additions being assessments for ditches ordered after
the making of the duplicate.

I do not see how the auditor would be entitled to the 49, compensation pro-
vided in Section 1071, If I understand your question, the work done by the
auditor is of the character specified in Section 1039, Ii these assessments were
in the hands of the auditor at the time of making the duplicate, it would be his
duty to place them on the tax list and duplicate, and for ‘this he would not be
entitled to extra compensation. And the mere fact that he placed them on the
duplicate at a later period, it seems to me, would make no difference.

. Again, the 49 compensation provided in Sec. 1071 is for property omitted
from the duplicate, and which the auditor by his zeal and industry succeds in dis-
covering and placing on the duplicate thereby increasing the tax list by the amount.
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“of such property, which property would otherwise escape taxation; and I do
not think that it was intended to be charged on property which is placed on the
duplicate in the regular way.

As to your other questions, I have no doubt that you are correct in your con-
struction of the law, and I need not answer them in detail. T am,
: Yours very truly,
J. E. Topp,
Assistant Attorney General.

RIGHT OF BOARDS OF EDUCATION TO EMPLOY COUNSEL.
Corumsus, Ounio, March 5th, 1900,
Hon., Lewis D. Boncbrake, Commissioner of Schools, Columbus, Ohio.

DEar Sir: — Your inquiry requires an answer to the foullowing question:
Has a board of education power to employ and pay counsel and costs incurred
in litigation, in which it is a party or iseinterested as guardian of the school funds
of its district? ' '

By the provisions of Sec. 3871 of the Revised Statutes boards of education
are bodies corporate capable of suing or being sued, contracting and being con—
tracted with, acquiring, holding, possessing and disposing of property, both
real and personal. Not only has the board of education the power of contracting
and being contracted with and acquiring, holding, possessing and disposing of
real and personal property, but it is the owner in trust of the school funds of its
district, and may sue and recover judgment against the treasurer for funds re-
ceived by him but for which he fails to account; i. e. While the treasurer is the
custodian of the funds, yet the title thereto rests in the bhoard of education,

Boar_d of Education v. Milligan, 51 O. S. 115,

As it is the duty of the board of education to sue for and recover funds of

_the district wrongfully diverted, so is it its duty to protect those funds from
assault; and it matters not whether the action is against the board of education
itself, or whether it is against the clerk to compel him to issue an order on
the treasurer, or against the treasurer to compel him to pay an order already
issued, it is equally a defense against an assault upon the fund, I the board of
education has not such power to provide for the defense of the clerk or treasurer,
it would present the illogical condition of the board of education being the owner
of a fund, yet have to stand by and see it depleted without power to provide foi
defense. Ownership of property always implies power to defend that ownership;
and all such methods of defense as the law recognizes may be employed. Foote
& Everett in their work on Municipal Corporations in speaking of the incidental
powers of such corporations say: ) '

“But if we were to say that they can do” nothing for
which a warrant could not be found in the language of their
charters, we should deny them, in some cases, the power of
seli-preservation, as well as many of the means necessary
to effect the essential objects of their incorporation. And,
therefore, it has long been an established principle in the
law of corporations, that they may exercise all the powers
within the fair intent and purpose of their creation, which are
reasonably proper to give effect to powers expressly granted.
In doing this, they must (unless restricted in this respect)
have a choice of means adapted to ends, and are not to be
confined to any one mode of operation.”

Foote & Everett on Municipal Corp. Vol. 1, p, 235, Y
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The question remaining is: Is the board of education restricted from employing
anybody except the prosecuting attorney?

Unless Sec. 3977 restricts it from so doing, it is at liberty to employ such
counsel as in its judgment is necessary and proper. For there is no other
provision of the statute that I am able to find which throws any light upon
the subject. :

It will be observed that this section does not prohibit in terms the employ-
ment of other counsel, but provides that the prosecuting attorney shall defend
actions brought against an officer or member of a school board, and that he must
do so without compensation. But nowhere provides that the board of education
or officer is limited to the services of the prosecuting attorney. Hence, there is
no restriction, unless it is thrown on by construction. If however, this
were the proper construction to be placed upon these provisions, then
boards of ‘education would be helpless if the prosecuting attorney for
any cause was unable to act, was interested as a party or was adverse to their
interests. Or suppose two boards of education of the same county should ger
into litigation, must the prosecuting attorney act for both or act for one and the
other go without counsel? Such would be the dilemma in which boards of edu-
cation would be placed if we were to hold that they were restricted to the services
of the proseeuting attorney. i

Hence, we are of the opinion that they may employ.counsel in any action in
which they are a party or in which the clerk or treasurer of the board may in his
official capacity be a party provided the cause involves the property of the district
if in their opinion such, employment is for the best interests of their trust. And
counsel thus employed may act either with or without the co-operation of the
prosecuting attorney as the exigencies of the case may seem tc reguire. "And as
the costs and attorney fees are part ol the expenses incident to such litigation
they may provide for their payment out of the contingent fund of the district,
provided it is not otherwise appropriated.

Yours truly,
J. M. Surers,
Attorney General.

OHIO HOSPITAL FOR EPILEPTICS-——CONSTRUCTION OF
CONTRACT.

Covuvmpus, Omro, March Gth, 1900.

The Board of Trustees of the Ohio Hospital for Epileptics, Gallipolis, Ohio.
GenTLEMEN :—Your inquiry requires an answer to the guestion, whether the
present board of trustees is bound by a contract entered into between one J. W.
Yost, an architect, and the commission appointed by the Governor pursuant to
the act of April 11, 1890, providing for the establishment of a hospital for
epileptics and epileptic insane. By the terms of this act the commissioners to
be appointed had power to purchase a site, and adopt plans and specifications.
for hospital buildings sufficient in size to accommodate 1,000 patients, When a
. site was procured and plans and specifications adopted, the commission was to
report the same to the Governor, who then appoints trustees who are authorized
to approve the plans and let the contract; not, however, until the money neces—
sary to pay for the same is appropriated by the legislature. Tt-will thus appear.
that when the commission procured the 'site, and adopted plans and specifica—

tions and reported to the Governor, its duties were at an end. :
Twelve thousand dollars were appropriated for the expenses of the commis—
ison, to be used in paving for a site, and for the preparation of plans and
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specifications for the hospital buildings. The contract in question requires the
architect to furnish the commission with drawings, plans and specifications of
the proposed hospital buildings; also bills of material and estimated costs of
construction. The contract further provides the amount of compensation to be
received by the architect for such services. To this extent the commission had
power to contract with the architect but to no greater extent. And the payment
for such services would have to be provided for out of the $12,000.00 appro-
priated by the act. The commission could not create a debt to be turned over
as a legacy to the trustees therealter appointed. : :

As your letter of inquiry does not state to what extent the contract in question
was perfermed by the architect and commission, or in what respect it is sought
to be enforced against the present trustees, I am unable to give you a more
(l(_:ﬁnitc answer. 1 ain,

- Yours truly,
J. M. SuEeETs,
Attorney General.

SALE MAUMEE ISLAND.

Corvssus, Onto, March Tth, 1900.

Ohio Canal Commission, Columbus, Ohio.

GenTLEMEN :—I have before me your inquiry of March Tth, 1900, in regard
to the sale of Maumee Island, situated in sections 7 and 8 of township 5, north
range 7 east, Henry county, Ohio, under deed of April 18th, 1895, to S. E.
Kelley and G. 'W. Van Pelt for the consideration price of $35.00.

The certificate of purchase issued by the president of the Board of Canal
Commissioners under that date has been assigned by written assignment thereon
to one W. H. Kerman and by him assigned to A. B. Blank, of Napoleon, Ohio.
Your inquiry is as to whether the' assignments on the certificate of sale are
sufficient authority for deeding the premises in question to the assignee, A. B.
Blank.

Upon an examination of the various assignments indorsed on the certificate
of purchase it is made apparent that S. E. Kelley and G. W. Van Pelt, who each
owned a one-half interest in the premises in question, have assigned in writing
their separate interests to W. H. Kerman, and Kerman in his assignment to
Blank states: "“This is to certify that in consideration of $65.00 to me paid I
have this day sold to A. B. Blank, of Napoleon, Henry county, Ohio, all of
my right, title and interest in and to the island described in the within certificate
of sale and request that said island be conveyed to him by the State of Ohio by
deed.” (Signed) W, K. Kerman.” )

His signature has been regularly acknowledged before a notary public ‘under
date of March 5th, 1900. !

Under the act of May 14, 1894, pursuant to which such sale was made, found
in Vol, 81, O. L., pages 229 and 230, it is provided that “such land shall be sold
to the highest bidder at not less than three-fourths of its appraised value, and
the purchase money therefor may be paid in full at the time of sale, or at the
option of the ptirchaser, one-fourth at the time of sale and the balance in three
equal annual installments with interest at 6 per cent. per annum payable annually;
and the auditor of state shall give to the purchaser certificates for the amount of
purchase money so paid, and when said purchase price shall have been paid in
full, the Governor shall execute a deed for such land to the purchaser.”

If it is found and duly certified that the consideration price for which said
Jland was sold hag been duly paid and all the provisions complied therewith on
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the part of the purchaser, it will be the duty of the State to have said deed
executed to A. B. Blank, the assignee, as is provided for in said act, with such
provisions inserted therein as are contained in said act, viz: The reservation to
the state of the riparian rights as set forth in House Joint Resolution No. 86,
.adopted April 12th, 1880, I am,
. Yours very truly,
' J. M. SmEeeTs,
Attorney General.

MONEY DUE PRISONERS.
Corumpus, Ouro, March 8th, 1900,

Frank Cook, Esq., Secretary Board of Managers Ohio Penitentiary, Columbus, O.

Drar Sir:—Your letter of March 8th at hand. You do not state whether
the money to the credit of Wagner is money earned by him while in the peni-
tentiary or money that has been received from other sources. ;

If it is money earned, there can be no doubt that subject to the provisions
of Section T388-12 of the Revised Statutes of Ohio, the warden and the board of
managers are the custodians of said money for the benefit of the state as well
as the prisoner and may pay the same to the prisoner or to his family at such
time and in such manner as they may deem best, and they would not be bound
to honor any order given by the prisoner on such money since the prisoner has
no control over the same. Indeed, under the provisions of this section the
credit of the prisoner may be entirely canceled by the warden as a punishment
for misconduct and the prisoner would be without any right of action,

If, however, the money in the hands of the warden comes from other
sources, and is not the earnings of the prisoner, then thé money belongs to the
prisoner and the warden is merely bailee for the same, and he would have no
right to hold the money and would have to pay it out on the order of the
prisoner. The only way to obviate this would be to refuse to hold the money
as bailee and return the same, if"such can be done to the person or persons
from whom it was received. I am,

Yours very truly,
J. E. Topp,
Assistant Attorney General.

NO RIGHT TO APPROPRIATE MONEY WITHOUT CONCURRENT
ACTION OF BOTH HOUSES.

Corumeus, Onro, Ma-rch 9th, 1900.

Hon. W. D. Guilbert, Auditor of State, Columbus, Olio.

Dear Sir:—Yours at hand. I gather from your communication that the
Senate of the Seventy-third General Assembly passed a resolution granting to
its clerks ten days’ extra pay; the contingent fund having already been exhausted
these claims were not paid; that Senate Resolution No. 43 passed a few days
ago ordered the payment of these claims out of the appropriation provided in
House Bill No. 464 for the contingent expenses of the Senate of the present
General Assembly. 5

The question you ask is whether it is yom duty to honor the vouchers drawn
pursuant to Senate Resolution No. 43 on the contingent fund of the, Senate to
pay these claims.
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It will be observed that House Bill No. 464 provides for the contingent
-experises of the present General Assembly, $5,000.00 being set apart for the use
of the Senate.

Article II, Section 22, of the Constitution provides that, “No money shall
‘be drawn from the treasury except in pursuance of specific appropriation made
by law.”

“Specific appropriation” means the bill appropriating the money must specify
the purpose for which the money is appropriated. The “specific appropriation”
‘in this case is for the contingent expenses of the present Senate, not those of-
the Seventy—third General Assembly. The sums ordered paid are contingent
expenses of the Senate of the Seventy-third General Assembly. These unpaid
contingent expenses are, at most, simply a debt due from the State of Ohio,
and the way to provide for its payment is by an appropriation bill [or that pur-
pose which passes Doth houses. In State ex rel. v. Oglevee, 36 O.. 5., 325,
-the first paragraph of the syllabus reads:

 “Neither branch of the General Assembly can alone appro-
priate money from the treasury; but where a fund is pro-
vided by law for the contingent expenses of either branch,
the disbursement of the fund for- such purposes is subject
to the control of such branch.”

Here the Supreme Court expressly limits the power of disposition of a
fund placed under the control of either branch of the General -Assembly {o the
purposes for which it was set apart by the act appropriating it. Hence we are
of the opinion that you are not warranted in honoring vouchers drawn on the fund
‘in question for the purposes above set forth. I am,

Yours truly,
J. M. Sueers,
Attorney General.

RIGHT OF AMERICAN CLAY MANUFACTURING COMPANY TO FILE
ARTICLES OF INCORPORATION.

Covumprs, Onto, Mareh 10th, 1900.

Hon. Charles Kinney, Secretary of State, Columbus, Ohio. i

Dear Sir:—Yours at hand and contents noted. The question for solution
is whether The American Clay Manufacturing Company, a foreign corporation,
upon complying with the provisions of Section 148c of the Revised Statutes of
Ohio, is entitled to a certificate from your office to the effect that it has com-
plied with the requirements of the laws of Ohio, authorizing it to do business
in Ohio as provided in Section 148d of the Revised Statutes.

An answer to this question involves an examination into the terms of the
-charter of this corporation. Its charter recites, in substance, that it is organized
for the purpose of manufacturing, - selling and dealing in commercial products
made out of clay and other earthy substances. There is a further provision
-of the charter which purports to authorize this corporation “to purchase, hold,
sell, assign, transfer, mortgage, pledge and otherwise dispose of the shares of
‘the capital stock of, or any bonds, securities or evidence of indebtedness cre-
ated by any corporation or corporations of the State of New Jersey or any other
‘State, and while owner of such stock or securities, to exercise .all rights, powers
-and privileges of ownership including the right to vote thereon.”

The indispensable condition upon which the certificate is issued from your
office, authorizing foreign corporations to do business in Ohio, is that the
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business which it is authorized to do under its charter is such as can be lawfully
carried on by any domestic corporation. By the terms of its charter above
quoted it may buy and sell stock and bonds of any other corporation, may vote
the stock and exercise all the privileges of ownership. Power to vote the stock
means power to elect directors; power to elect directors, in turn} means power
to manage any <orporation, a majority of whose stock it might own. Thus it
will be seen that with such power it might engage in any kind of business wholly
foreign to the puipose of its organization.

In Bank v. Bank, 36 O. S., 354, Judge Boynton, speaking for the court,
says:

“There would: seem to be but little doubt, either upon
principle or authority, and independently of express statutory
prohibition of the same, that one corporation cannot become
the owner of any portion of the capital stock of another cor-
poration, unless authority to become such owner is clearly
conferred by statute.” .

To the same effect see Railway Co. v. Iron Co., 46 O, S., 44,

Section 3863 of the Revised Statutes authorizes certain corporations named
to purchase stock in a transportation company when necessary to afford trans—
portation facilities for its products, but then only upon the written consent of
two-thirds of the owners of the capital stock of the company. But no where
is a corporation given statutory power to deal in the stocks of other companies.
at will.

Section 3266 provides - “No corporation shall employ its stocks, means,
assets or other property, directly or indirectly, for any other purpose whatever
than to accomplish the legitimate objects of its creation.”

The legitimate objects of the creation of The American Clay Manufacturing'
Company is the manufacture of commercial products from clay and other earthy
substances.

Power to deal in stocks of other companies is against public policy, and
such power cannot be conferred by its charter.

People v. Trust Company, 130 Tll., 268 .

There is another objection to the charter as presented. 1f this company has..
power to acquire and hold and vote stocks of other companies by purchase, it
may do so in trust, hence could become the holder in trust of the stocks of all
other corporations engaged in the same business and thus organize an illegal
combination, designed to control prodiiction and prices.

State ex rel, v. Standard Oil Company, 49 O. S., 137.

1i, however, the objectionable features of the charter above quoted are elim-

inated, T see no reason why your certificate should not issue. T am
Very truly yours,
J. M. SwuEgrs,

ATTEENEE S FR R Attorney General.
, .

FEES AND COMPENSATION OF SHERIFF—INSANE PATIENT.
SALARY OF PROBATE JUDGE.

Corvmnus, Owuio, March 12, 1900,

Hon. Frank W. Ketterer, Prosecuting Attorney, Monroe County, Ohdo.

Dear Sir:— Your letter of March 8th, 1900, submits to this office three ques—
tions for answer to wit:

1st. Can the sheriff collect transportation for a patient in taking him to a
lunatic asvlum in addition to the seventy-five cents per day and five cents per mile-
going to and returning from the asylum?
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9nd. TIs the sheriff entitled to receive compensation and mileage for an assist-
ant, whether he takes one with him or not?

3rd. Can the county commissioners allow the Probate Judge a salary for the
mlsuihg year to be paid quarterly without reference to the services to be performed
or must the judge file with the commissioners a statement at the end of the year and
have allowance made at that time? ;

The answer to the first two questions will depend upon the construction of Sec—
tion 1719 which is as follows: P

“The taxable costs and expenses to be paid under the
provisions of this chapter shall be * * * to the sheriff
or other person other than ah assistant for taking an insane: 4
person to the State Hospital or removing one therefrom upon ‘
the warrant of the Probate Judge, mileage at the rate of five
cents per mile going and returning and seventy-five cents per :
day for the support of ecach patient to and from the hospital ¥t
and to one assistant five cents per mile each way and nothing
more for said services. The number of miles to be computed
in all cases by the nearest route traveled.”

There is a further provision in the statute that the sheriff may provide a con-
veyance for the patient .from the nearest railroad station to the asylum. It will pe
observed that the items of expense above referred to, are to be taxed as costs.
by the Probate Judge and paid as other costs in the case. As nothing is said .
this section about transportation for the patient there would be no authority for the-
Probate Judge to include such transportation in the cost bill. The provisions of the.
statute in relation to the benevolent institutions are to be found in Title V., of the-
Revised Statutes. Chapter 1 of this Title contains general provisions applicable-
to all the State Institutions, while the following chapters of the title refer to-
particular, institutions. The provisions of Chapter 1 are applicable to each institu--
tion except where special provision is made in the chapter relating to that particular
institution. '

Sections 631 and 632 are to be found in Chapter 1 of this Title and would séem
to indicate that the traveling expenses of the patient should be paid by himself or
those having him in charge.

As to the second question, the compensation allowed for an assistant is to be
paid to the assistant and not to the sheriff, so that whether an assistant accompanies:
the sheriff or not can make no difference in the compensation of the sheriff, ana:
if an assistant accompanies the sheriff the compensation of the assistant, as.
provided in the statute, shall be included in the cost bill and the money paid to
the assistant. The language as it now stands, is almost identical with the language
of this section prior to its revision April 8th, 1892, and was construed by the
Supreme Court in 57 O. S. 144. :

In answer to the third question a reasonable construction of Section 6470 would
seem to be that the compensation of the Probate Judge should bear some propor—
tion to the amount of criminal business done by him in the time for which the
compensation is allowed, and as this cannot be determined in advance, it would
seem that the allowance should be made at the end of the year or at such other
period of time as may he deemed advisable, but the allowance when made should
pay for the services already performed. g

The law in relation to compensation of public officers, contemplates that the
compensation should be garned, that the officer should render some service in re—
turn for the money which he receives; and in cases where the amount or value or
stich services cannot be known, and no fixed salary is affixed by law for their per-
formance, then the Board of Commissioners or other officers whose duty it is to.
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fix the amount to be paid for the same, must wait until after the services have
been performed, before they can make the allowance, and there can be no authority
or warrant of law to justify them in fixing the amount, or paying the same in ad-
vance. 1 am,
Yours very truly,
J. E. Toop,
-Assistant Attorney General.

RUSSELL SALARY BILL.
a

A E CoLumpus, Owuio, March 13, 1900,

Hon, W. D. Guilbert, Auditor of State.

Dear Sik:— The letter of C. A. Roberts, Auditor of Meigs County, referred
by you to this office for answer, is at hand.

The question presented in said letter is, “What will be the effect of the Rus-
sell Salary Bill upon the salary of the auditor’s office in Meigs County on May
1st, 19002"

The Russell Salary Bill is a local salary bill providing fixed salaries for the var-
lous county officers of Meigs County. In said bill the auditor of said county is
given a salary of $1,000 per year and provision is made for the employment of a
deputy auditor by the county commissioners at a salary of $500 per year, and it is
further provided in said bill that said bill shall take effect May 1st, 1900.

The constitution of Ohio, Section 20, Article 2, provides, “The general assembly
in cases not provided for in this constitution shd!l fix the term of office and the
compensation of all officers, but no change’therein shall affect the salary of any offi-
cer during his existing term, unless the office be abolished.”

The question to be determined is, Does the county auditor of Meigs county
receive a salary as contemplated by the above section of the constitution? If so,
it is evident that no change can be made during the existing term. In the case of
Thompson vs. Phillips, 12 O. S., 617, the court in construing this section of the
constitution says, "It is manifest from the change of expression in the two clauses
of the section that the word “salary” was not used in a general sense embracing
any compensation fixed for an officer, but in its limited sense of an annual or
periodical payment for services, the payment dependent on the time and not on tne
amount of services rendered.” See also 51 O. S., 68.

Sections 1069 and 1070 provide for a fixed annual compensation for county audi-
tors and such compensation being for a determinate portion of time and not depend-
ent upon the amount or value of services performed is a salary as the term is used
in the constitution. True, the amount of such salary is made to depend upon
the population of the respective counties, and hence, is not definitely stated in the
statute, but the rule is prescribed by the legislature whereby the amount for each
county can be readily computed. In effect it is the same as though the legislature
had specified the amount to be paid each auditor in the state. Instead of deing this,
however, the legislature has formulated a rule by which the amount is to"be ascer—
tained and all that is left is, the mere computation. Neither can it make any diti-
erence that a portion of the sum so received may be used in paying for the services
of a deputy. The statute does not require the auditor to employ a deputy, but
merely permits him to do so. If he can perform all the labor of his office himself,
he may do so and retain the entire amount provided in the above sections for his
compensation. But if either through inability or disinclination to perform all or
any part of the work himself, he shall prefer to employ a deputy, he may do so,
but the expense must come out of his own pocket.
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If we are correct in our conclusion that the annual compensation provided for
county auditors by said sections 1069 and 1070 is a salary, then the same cannot be
increased or diminished during the existing term. It follows therefore, that the
late act, the Russell Bill, cannét take effect until the close of the term of the
present auditor. Neither do we think could the provisions of the bill in respect
to the employment of a deputy auditor by the commissioners take effect, but the
entire bill so far as the auditor’s office is concerned must be postponed in its oper—
ation until the end of the existing term, ?

Very truly yours,
y. I Town,
Assistant Attorney General.

[Approved. ]

J. M. SuEETS,
Attorney General.

ALLOWANCE OF DAMAGES BY BOARD OF PUBLIC WORKS—AP-
PROPRIATION FOR BOARD OTF PUBLIC WORKS.

Corumuus, Omio, March 14th, 1900.
Board of Public Works, Columbus, Ohio.
GENTLEMEN (—Your inquiry is at hand. The questions propounded are,
First :—Whether persons claiming damage by reason of leakage or overflow

from the Public Works of Ohio have an adequate remedy before the board of
Public Works should present their claims to the legislature for allowance?

Second :(—Should the legislature, in making its annual allowance for the Board
of Publicc Works, take into consideration such claims as may be allowed under the
provisions of Section 218-32 of the Revised Statutes and make appropriation for
that purpose. )

Section 218-32 provides: “That any person whose prop-
erty has been or may be injured by leakage, breach or over—
flow of any reservoir, pool or slack—water appertaining to the
Public Works of Ohio, may within a year from the happen-
ing of the injury apply to the Board of Public Works for
damages.” If the claimant and Board of Public Works can—
not agree this section further provides “for the appointment
of a board of arbitration; also provides for hearing evidence
for the purpose of determining whether the damages were
the result of negligence of the officers of the state, and if so,
the amount of damage suffered.”

Hence, this section makes ample provision for a remedy to any person who
conceives himself to be injured by reason of a breach in any of the reservoirs
or canals or overflow, as mentioned in this section.

The purpose in enacting this provision was evidently so that cases might be
scrutinized and none but meritorious claims be allowed. The legislature has not
the time nor the means at its disposal to investigate such claims, hence persons
having such claims should comply with the provisions of this section.

Second :—It is my opinion that the Board of Public Works should take into
consideration the amount of damages awarded for which payment has not already
been made, and the amount of damages which may and probably will be awarded
for the coming two years, when it makes up the amount which it asks to be ap—
propriated for its department.
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Scction 218-33 provides, “That payments authorized by
the preceding section shall be made out of moneys appropriated
for that purpose by the General Assembly.”

Also Section 213-8 provides, “That all claims against the
state arising in the nature of awards shall be paid by the check
of the acting commissioner in charge on the Auditor of State,

[ whose duty it shall be to issue his warrant on the Treasurer
of the state for the payment of the amount specified, and to
charge the same fo the proper account from which the, expen—
diture shall be made.”

It is apparent that it was the purpose of the legislature at the time these
‘provisions were enacted to provide a method by which the Board of Public Works
-could have at its command a fund for the payment of such claims without the
person, in whose favor the award had been made, being compelled to wait until
some succeeding legislature might choose to pass a special bill for that purpose.
I am, Respectfully,

J. M. SHEETS,
Attorney General.

COMPENSATION COUNTY OFFICERS.

Corumpus, Onio, March 14th, 1900.

Hon. J. . Greene, Prosecuting Attorney, New Philadelphia, Qhio. '
DEar Sir:—Yours at hand and contents noted. I gather from your commun-
ication that under the salary law for Tuscarawas county, passed March 30, 1898,
a sum certain was provided as yearly compensation for each county officer, also
that no deputy of such officer should be paid out of the county treasury. While
the provisions of this law were in force, the probate judge, sheriff and prosecut-
ing attorney were elected and had entered upon their official terms. A commis-
sioner and county treasurer were elected but have not yet entered upon  their
official terms. On February 28th. 1900, a law was passed changing the compen-
sation for some of these officers, and providing for the appointment of deputies
and the payment of the compensation of such deputies out of the county treasury.
Your inquiry requires an answer to two questions:

Iirst:i—After a person is clected to an office for which a salary is provided,
can that salary be changed by legislative enactment hefore he enters upon his official
term?

Second —When the law fixes a sum certain as the yearly compensation of a
county officer, and provides that no compensation shall be paid to a deputy of
such officer out of the county treasury, can the legislature, after the term is com-—
menced, provide for the payment of compensation to a deputy of such officer out
«of the county treasury? :

The first question must be answered in the affirmative.

Article TI, Section 20, of the Constitution, provides: “The
General Assembly, in cases not provided for in this consti-
tution, shall fix the term of office and of compensation of all
officers; but no change therein shall affect the salary of any
officer during his existing term, unless the office be abolished.”

Tt will thus be observed that the constitution provides that any change in the
law shall not affect the salary of an officer during his existing term. A term does
atot extst until an officer has entered upon the discharge of his duties.
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“Unless the constitution otherwise expressly provides,
the legislature has power to increase or vary the duties, or
diminish the salary or other compensation pertaining to the
office, or abolish any of the rights and privileges, before the
end of the term, or alter or abridge the terms or abolish the
office itself. But if either of the incidents of the office is

% fixed by the constitution, the legislature ‘has no power to
alter them, unless the power to do so is expressly- reserved
to it in the constitution itself.” Throop on Public Officers,
Section 19.

Hence, the commissioner and county treasurer not yet having entered upon
‘their official terms, will be governed by the terms and provisions of the act passed
February 28th 1000,

The answer to the second question depends upon whether the law in force
at the time the probate judge, sheriff and prosecuting attorney entered upon their
respective terms, provided a salary for these offices within the meaning of the
constitution, or a mere compensation subject to change irom time to time by the
Tegislature. '

Salary is a fixed sum to be paid to the officer, dependent on the time served,
and not on the amount of service rendered. While compensation as distinguished
from salary depends upon tlie amount of service rendered and not upon the time
served. This distinction is clearly made in

1208 8, 81T,
40 0. S., 580,
51 O. 5., G8.

Under the provisions of the act of March 30th, 1898, the prosccuting attorney
receives an annual salary of one thousand dollars. This is for the performance
of all his duties as prosecuting attorney, enjoined upon him by the statute. He
gets that sum regardless of the amount of service rendered. True, a duty foreign
to his general duties as prosecuting attorney is enjoined upon him by the pro-
visions of this act, i. e., to collect costs where they remain unpaid for more than
a year. But for such services he gets a fee. That, however, in no manner affects
his salary as prosecuting attorney. Ience the salary of the prosecuting attorney is
governed by the provisions of the Act of March 30th, 1898.

The probate judge receives an annual salary of $2,600.00. This is ‘for the per—
formance of the duties of the office for the period of one year, be those duties
great or small, Tt matters not whether these duties require all his time or but
little of, his time, his salary is $2,600.00. Whether he is required by the terms of
the Act of March 30th, 1898, to employ and pay for his own clerk hire depends
upon the construction to be placed upon that Act in connection with the general
statutes upon the powers and duties of probate judges.

Section 533 of the Revised Statutes provides, that a probate judge may appoint
« deputy clerk or clerks when occasion requires. The Act .of March 30th, 1808,
provides, that ng clerk hire shall be paid out of the county treasury; also pro-
vides heavy penalties for the failure of any officer to perform the duties of his.
office faithfully and promptly. Hence, the legislative intent is manifest that the
officer receiving a stated salary shall, either by himself or clerks, perform all the.
duties of the office enjoined upon him by law, and if he is unable to do so with-
out assistants he must provide and pay for the assistants, unless they are willing to
work without compensation. This conclusion is irresistible. He is elected to per—
form the duties of the office and is subject .to heavy penalties if he fails to do
so. If by reason of the accumulation of business he is unable to perform all the
duties, the law gives him the right to employ deputies, but provides that the
county shall not pay for their services. This conclusion is borne out by the
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reasoning of the court in State ex. rel. v. Raine, 49 O. 5, 580. The commis—
sioners of Hamilton county were entitled to a salary of $2,000 a year and traveling
expenses when outside of the county on business, but must pay their own travel-
ing expenses in the county. The law undertook to provide for traveling and other
expenses to the extent of one thousand dollars per year, and the Supreme Court
held it was in effect an increase of salary during the term, hence unconst‘itu~
tional, If the duties of ‘the commissioners were so extensive that it required all
their time their expense, of necessity, would be much greater than if they had
but few duties, hence their net salary would be in the reverse ratio to the amount
of service rendered, )

So it is with the probate judge, and having entered upon the term with the
law as it stood, there can be no change during that term.

The principle applying to the office of probate judge applies with equal force
to that of the sheriff, hence that question need not be especially noticed. 1 am,

Yours very truly,
J. M. Suggrs,
=, Attorney General.

COURT PROCEEDINGS CERTIFIED TO BY GOVERNOR.
Coﬁmmus, Omuto, March 15, 1900,

Hon. George K. Nash, Gowvernor of Ohio.

Drear Str:— Yours containing communication from Ottoway and Munson
of Westfield, N, Y., is at hand.

It seems from this letter your certificate is desired authenticating: certain pro-
ceedings of the Probate Court of Hardin County, Ohio, to be used as evidence
in the Courts of New York. It is requested that vou certify that the Court assum—
ing to act has jurisdiction of the subject matter and has proceeded within its
jurisdiction and that the signature of the officer attesting the copy of the proceed-—
ings and the seal attached thereto are genuine.

The question arises whether the law enjoins such duty upon the governor for
the purpose of proving the proceedings of the Courts of the state to be used as
evidence in another state. I have carefully examined the statutes of Ohio and
have found no law upon the subject, and T am clearly of the opinion there is
no such provision in the laws of Ohio.

Article 4, Section 1 of the Constitution of the United States provides: “Full
faith and credit shall be given in each state to the public acts, records, and judicial
‘proceedings of every state, and the congress may by general laws preseribe the
mantner in which such acts, records and proceedings shall be proved, and the
effect thereol.” Pursuant to this provision of the Constitution, Section 905 of
the Revised Statutes of the United States provides: “The records and judicial
proceedings of the Courts of any state or territory, or of any such country, shall
be proved or admitted in any other Courts within the United States, by the
attestation of the clerk, and the seal of the Court annexed, if there be such seal,
together with the certificate of the judge, chief justice, or presiding magistrate,
that the said attestation is in due form of law. And the said records and judicial
proceedings, so authenticated, shall have such faith and credit given to them in
every Court within the United States as they have by law or usage in the Courts
of the States from which they are taken.”

Hence, it‘ is the opinion of this office that the certificate desired of you is of
no probative force toward authenti'cating such proceedings.

Very truly,
J. M. SuEreTs,
Attorney General.
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MEDICAL ASSISTANCE TO PAUPER.

: Corunsus, Onio, March 19, 1900,
M. Cahill, Eaton, Ohio.

’r

Dear Sir: — Yours at hand and contents noted.

It seems from your statement of ‘facts that' the person requiring medical
assistance was a resident of Preble County but was then actually in Butler County,
but the medical services were rendered without having given notice to the author—
ities that the pauper needed such assistance until after the services were actually
rendered. '

The question then arises whether Preble County is liable for the services
thus rendered. '

Section 1494 of the Revised Statutes provides that where a person being in
any township or corporation is in need of medical relief, notice of such fact
shall be served upon the trustees or other proper officers of the corporation, and
that thereafter the proper authorities shall be bound to pay for such medical
services; provided, however, such township or corporation has no regularly
employed physician to attend upon the indigent.

Section 1496 provides that where such person requiring medical relief is a
resident of another county, the authorities furnishing such relief shall notify the
infirmary directors of the other county, and if they do so within a period of
twenty days after they have .ascertained the legal residence of such person, then
the county in which such person has a legal residence is required to pay the
amount expended in caring for such person.

It will be observed that as a condition precedent to a recovery for medical
services rendered, the person rendering such services must first notify the trustees
or other proper authorities of the necessity for such services. This was not
done inthis case. The notice was not served until after the services were ren—
dered. Consequently that created no obligation against either the County of
Butler ‘or the township in which this person was found at the time the services
were needed.

Since the physician rendered these services without first notifying the proper
authorities that he would look to them for pay, it will be conclusively presumed
that he intended to look to the patient for pay and not to the public.

You suggest in your letter that possibly by reason of the fact that the claim
for nursing having been accepted and paid, that the authorities thereby became
liable also for thesmedical attendance. This was no claim against the County
of Preble unless it was created in the manner provided by law.

A public officer can bind a corporation for which he acts only in the manner
pointed out by statute, and as the provisions of the statute had not been complied
with in this case, there was no foundation upon which to base a valid claim
against Préble County, and the infirmity cannot be waived by the officers of
Preble County. . : '

This principle has frequently been announced by the Court of the last resort
of our own state, and is very much emphasized in the case of Buchanan Bridge
Co. vs. Commissioners, 60 O. S., 406, .

) Very truly, :
J. M, SHEETS,;

Attorney General.
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SURVEYO_R:EMPL()YED UNDER SECTION 4772,

Corumpus, Omrio, March 20, 1900.
A. E. Jacobs, Prosecuting Attorney, Jackson, Ohio,

Dear Sir: — In your letter of March 17, you ask, “Does the surveyor referred
to in Section 4772 R. 8., necessarily mean the county surveyor, or may the commis—
sioners employ any enginger of their own selection under this section to perform the
duties therein specified ?”

I do not understand that the county commissioners are necessarily required to
employ the county surveyor except for such services as the statute specifically
provides shall be performed by such officer. Under the turn pike law, Section
4758 provides that the county commissioners “may appoint three disinterested free-
holders of their county as commissioners to view, locate and survey one or inore
roads,” and: Section 4760 provides that said road commissioners may be authorized
to call to their assistance the county surveyor to lay out, survey and locate such
turn pike roads.

The road commissioners so appointed seem to have no further duties to perform
in relation to said road than merely to survey and locate the same, while the actual
construction of the road is done under the supervision of the county commissioners,
and as the statute does not specifically require the county commissioners to employ
the county surveyor they may employ any other competent engineer to superintend
the construction of such road.

The compensation of the engineer so employed by the county commissioners
is by Section 4773, the same as that allowed by law in the construction of county
roads. This, under Section 4664 allows the surveyor a compensation of $5.00 per
day for each day he is necessarily employed. )

" As the work of the surveyor is dome under the supervision of the county
commissioners, they would be the proper judge as to the necessity of the work
for which the engineer claims compensation, the evident purpose of the statute
being that he shall only be paid for such time as he is actually and necessarily
employed. :

As to the employment of assistants for the engineer, I have no doubt that
the whole matter rests with the commissioners, and that they may employ such
assistants as they may deem necessary and fix their compensation.

You further ask, “Can boards of county commissioners employ their whole tume
after attending to other duties appertaining to their offices in overseeing, directing
and inspecting turn pike worlk, if; in their judgment the interest of the county
demands it?” ’

The question as to the amount of time to be employed by the commissione:s
on any particular work is one resting so entirely on their own discretion that it
would be impossible to fix any limits upon it. [ presume that any gross abuse of
their power in this respect might be made a ground of impeachment and removal
from office, ‘and they also might by injunction proceedings be restrained frown
drawing compensation for such services. These remedies, however, would oniy
apply where there has been a clear abuse of their powers. As a general proposi—
tion the only remedy the people have in such case is, to exercise more care in the
selection of their public servants, and place the administration of their county
affairs in the hands of men of integrity and honesty.

Very’ truly yours,
J. E. Tonp,
Assistant Attorney General,

J. M. SueeTs,
Attorney General.

[Approved.]
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WARRANT FOR PERSON IN JAIL. -

c CoLunmeu :, Omro, March 20, 1900.
Hon. W. D. Guilbert, Auditor of State. -

Dear Sie: .. The question submitted by you is, “Whether the clerk has author—
ity to issue a warrant and the sheriff authority to serve the same on a person against
whom an indictment is returned, when the person accused is already in jail or
released on bail?” *

Sec. 7229 provides:

“A warrant may be issued in term time, or in vacation
of the court, on any indictment found, and when directed
to the sheriff of the county where such indictment was found,
or presentment mace, he may pursue and arrest the accused
in any county, and commit him to jail, or hold him to bail, as
provided in this title.”

Tt will thus be seen that a warrant is issued for the purpose of apprehending
the accused and committing him to jail or holding him to bail. In the case named
by you the person is already either in jail or admitted to bail, hence, the only
possible purpose of issuing a warrant had already been accomplished.

As the law does not require vain or foolish things to be done, it is clear that
there is no authority for issuing and serving a warrant under the circumstances
mnamed in your letter.

Very truly,
J. M. SuEETs, !
) Attorney General,

FEES IN HAMILTON COUNTY.

Corumeus, Ounio, March 22, 1900.

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

Dear Sir: — Your communication requires a solution of the question, whether
the Auditor of Hamilton County may take into consideration the provision of Sec—
tion 1069 of the Revised Statutes in calculating the earnings of his office with a view
to crediting the same to the fee fund, out of which the salary of himself and clerks
are to be paid. .

The original act under which the Auditor of Hamilton county is now operating
is found in 67 O. L. 36, Section 1 of this act with immaterial modifications is now
Section 1341 Reveised Statutes and provides as follows:

“The fees, costs, percentage, penalties, allowance, and
all other perquisites of whatever kind, which, by law, the clerk
of the courts, probate judge, sheriff, either as such, or as
special master commissioner, or receiver in any case, freas—
urer, auditor, recorder, and coroner, in Hamilton county,
may always receive and collect for any efficient services ren—
dered, shall be received and collected by said officers, re—
spectively, for the sole use of the treasury of said county
as public moneys belonging to it, and shall be accounted for
and paid over as such in the manner hereinafter provided.”

Section 3 of that act (now Section 1343) provides for the appointment of depus
‘ties and assistants and for fixing their compensation hy the common pleas judges.

Section 5 (now Section 1345) limits the amount to be paid to the clerks, assist—
ants and officers to the fee fund.
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At the time the original act was passed, the Auditor of Hamilton County
operated under the fee and salary system the same as the other auditors in the
state. Hence, in order to determine the earnings of the auditor’s office with a view
to placing the same to the credit of the fee fund, resort was necssarily had to
the statutes then in force. As “the fees, costs, percentages, penalties, allowance,
and all other perquisites of whatever kind,” the auditor was then receiving, were
measyred by the statutes then in force, Section 1069 became an important factor
in calculating the earnings of the fees to be credited to the fee fund.

Section 1069 as now numbered, .was then Section orle of an act found in
64 O. L. p. 249, and applied to Hamilton County as well as all other counties of
the state. Hence, this section, together with the other provisions of the statutes.

~upon the subject, furnish the basis for calculating the earnings of the auditor or
Hamilton county, which, by the provisions of this act placing the officers of Hamil-
ton county upon a salary, had to be credited to the fee fund of that office. This
same section (1069) which has been amended from time ‘to time so as slightly to

" reduce the salary under its provisions, has furnished the basis for much the largest
[item of the income of the auditor’s office from that time to the present, unless
this source of income was cut off by virtue of Section 7 of the act of March 22,
1893, 90 O. L. p. 104. ;

While this act assumed to revive and re-enact Section 1069, vet we find upon
examination, this section was never repealed, but was merely supplemented by
Section 1069a, and as that section by its very terms did not apply to Hamilton
county, Section 1069 never ceased to operate as a basis for calculating the earnings
of the auditor, unless, as has been stated, it ceased by virtue of the provisions of
Section T of that act.

This section (7) so far as applicable to the guestion at issue, provides: “The
provisions of this act shall not apply to Hamilton and Cuyahoga Counties.”

Upeon reading the act in question, it will readily be observed that it purports 1o
provide a compensation to be charged by county officers throughout the state, and
being general in its terms, and having been enacted after the passage of the
special salary bill for Hamilton and Cuyahoga counties, it could be claimed with
some degree of plausibility that these special provisions for these two counties were
repealed by implication, unless these two counties were exempted; hence, the
provisions of Section 7, do nothing more, in my opinion, than to declare that
Hamilton and Cuyahoga counties shall continue to be governed by the special acts
applying to those counties. This' section does not in express terms purport to
modify in any particular the provisions governing these counties; hence, the earn-
ings of the office remain the same, unless changed by implication.

. Let us inquire the result of such a construction. From the statement of the:
earnings of the auditor’s office of Hamilton county shown me by you, it appears that
more than half the income of the auditor’s office results from the provisions o1
Section 1069, and upon examination of the act in question, it appears that almost:
the whole earnings of the office of probate judge, treasurer, recorder and clerk
result from the provisions of Sections 1117, 1157 and 1260, all of which are included
in this act. Hence, to hold that Section T cuts.off this source of earnings, would
take away the means of paying, even the clerks and assistants their salaries; drop-
pihg out of view the salaries of the officers themselves. The legislature is presumed
to have hadaknowledge of the condition of these two counties at the time of passing:
this act; and the amount of the earnings of the several offices, and the several sources
from which derived. It can hardly be presumed that it intended to cut off tne
earnings of these several offices to a degree, where not even a clerk could be paid.

There is an old and familiar rule of statutory construction to the effect
that a statute should receive a reasonable construction, and should not be so con—
strued as to lead to unjust or absurd conclusions,
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Black on interpretation of laws pp. 100-104.

What reasonable man could contend that the legislature intended to take from
the auditor’s office more than half of its earnings, and from the probate, treasurer,
vecorder and clerk’s office nearly all of their earnings and thus cut off the possibility
of paying compensation to those who give their services to the public.

You call my attention to Section 1365-16 which you say it is claimed specially
exempts Cuyahoga county from the provisions of the act in question, and should be
considered as bearing upon the legislative intent with reference to Section 7. It
will be observed that this section was passed April 8th, 1880, 77 O. L. p. 137, being
13 years prior to the passage of the act which, it is claimed to be superseded by it
And besides Section 1365-14 to section 1365-17 inclusive are repealed by Section
15 of an act passed April 12th, 1839, 86 O. L. 264 And this act in turn, is
repealed by Section 14 of the act of April 23rd, 1896, 92 O. L. 602, which is now in
force for Cuyahoga county.

Hence, I am clearly of the opinion that Section 1069 is still applicable to Hamil—
ton county, so far as estimating the earnings of the auditor’s office is concerned.
I am ’ Yours very truly,

J. M. Surers, :
Attorney General,

JURISDICTION OF OHIO OVER THE OHIO RIVER.
Coruvmpus, Omio, March 27th, 1900,

Dy, C. O. Probst, Secretary State Board of Health.

Dear Sir: — Your inquiry as to the vat'idity of the ordinance of New Rich-
mond, Ohio, which prohibits polluting the waters of the Ohio River within
certaini limits of the intake of the water works of that city, is at hand,

It ‘appears from your statement that it is claimed that the ordinance is void
for the reason that the title to the Ohio River to low water mark on the Ohio
side belongs to the State of Kentucky. Hence, the State of Ohin and conse-
quently none of the municipalities of that state would have jurisdiction over the
river for any purpose.

That the bed of the river to low water mark on the Ohio side does not belong
to Ohio is conceded. But that Ohio has concurrent jurisdiction over the whole
bed of the stream from low water mark on the Ohio side to low water mark
on the opposite side with the state bordering on the Ohio on the opposite side
is equally conceded. The seventh article of Compact between Virginia and Ken-
tucky at the time Virginia ceded jurisdiction over the territory to Kentucky in
order that it might become an independent state provides:

“Seventh. That the use and navigation of the river,

Ohio, so far as the territory of the proposed state, or the ter—

ritory which shall remain within the limits of this common—

wealth lies thereon, shall be free and common to the citizens

of the United States, and the respective jurisdictions of this

commonwealth, and of the proposed state, on the river as

aforesaid, shall be concurrent only with the states which may

possess the opposite shores of the said river.” '
: Kentucky was afterwards admitted to the Union upon the conditions con-
t&lll_ed- in this Compact, and ever since the Courts of the states bordering on the
_ h{o have upheld this Compact as binding. Concurrent jurisdiction over the
Ohio river has never been denied, but has been frequently upheld by the Courts

of Last Resort of Virginia, West Virginia, Kentucky and Ohio: also by the
Suprme Court 'of the United States.
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Handley v. Anthony. 5, Wheaton, 335,

Pennsylvania, v. Bridge Co, 13 Howard, 560,

Greene v, Biddle, 8 Wheaton, 1.

Garner's Case, 3, Gratton, 674.

State v. Plants, 25 West Virgina, 119.

In the early history of jurisprudence of Ohio it is held in the case of State
vs, Hoppess, 2, W. L. J., 279, that Ohio had concurrent jurisdiction over the
Ohio river with the states bordering on the other side py virtue of this compact.
It has been so well recognized as the law of the land, that a short time ago
the Supreme Court affirmed a judgment involving that question without report
for the reason that the principal had been announced and re-announced by the
Supreme Court of the United States so that it was unnecessary to report the
case. '

Section 2433 of the R. S. of Ohio provides:

: “The jurisdiction of any corporation owning water works,
to prevent or punish any pollution of the water shall extend
ten miles beyond the corporate limits,”

It will thus be seen that municipalities having water works have jurisdiction
ten miles beyond its limits for the purpose of protecting the water supply from

- pollution in any direction over the State of Ohio, and as we have already seen, the
State of Ohio has jurisdiction over the Ohio river, it is my opinion that the ordin—
ance cannot be successfully attacked on the ground stated in your letter,
Very truly,
J. M. SHEETS,

Attorney General.

ELECTIONS IN SECOND REGIMENT, O. N .G

Corumsus, Omio, March 30, 1900.

Hon. George R. Gyger, Adjutant General of Ohio, Columbus, Ohio.

Dear Sir: — In your communication of March 27th, you request an opinion
from this office as to the validity of the election of J. R. Deming and J. D. Leit-
ner as Majors of the Second Regiment, O. N. G. T.

From the facts submitted in said communication, it appears that orders were
issued November 15th, 1899, for an election to be held November 2Ist, 1899,
to elect a [ull complement of field officers for said regiment. That among the
officers to be elected at said clection were three majors. It further appears that
the voting strength of the regiment at that time was five hundred and twelve;
that the highest number ol votes cast for any officer at said election was four
hundred and fifty-three; that Major Clucker received four hundred and forty-
seven; Major Leitner two hundred and forty—nine, and Major Deming two hun—
dred and forty seven votes, and that votes were not cast for any other candidates
for said offices of major. q :

The election of officers of the O. N. G. is controlled by Section 3045 R, S.
which, so far as it is pertinent to this inquiry, reads as follows. “Each officer
shall be separately voted for, and any person receiving a majority of the votes

. of the electors present at such meetiing shall be deemed elected; provided, that
- no election shall be held unless a majority of the electors be present and voting.”
To constitute an election each of these three requirements must be complied
“with. These conditions have been added to the statute at different times and thus
their logical sequence has not been preserved. Their meaning will more-
readily be perceived if they are read in the following order:
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1. “Each officer shall be separately voted for.”

2. “No election shall be held unless a majority -of the
electors be present and voting.”

3. “Any person receivinig a majority of the votes of the
electors present at such meeting shall be deemed elected.”

It is apparent that il this election had been ordered solely for the purpose of
electing these two majors, i. e., Deming and Leitner, and the vote for these two
officers had been the same as in the election under consideration, neither would
have been elected, even though a majority of the electors had been present, for
the reason that a majority must not only he present but voting. Would it
change the result if a majority of the clectors were present and voting for other
officers at the same election but refrained from voting for the candidates for
major. I cannot think so. A construction must be given this statute which will
give force and effect to each of the provisions contained in it. If it 1s claimed that
all that is necessary to constitute a quorum for the election of all the officers that
may be ordered chosen at such an election, is that a majority of the electors
be present and voting for some officer at such election, then the requirements '
that each officer shall be separately voted for is without effect, and the same
restilts would be obtained if this provision was eliminated [rom the statute. This
requirement hmfve\'cr_, was considered of sufficient importance to be added as an
amendment to the statute, (83 O. L. 96) and should not be disregarded in con-
sidering this question. To give it any effect or force in this statute. it is neces-
sary to consider the election of each officer as being held separate and apart from
that of any other officer. And to make such election valid it is necessary that a
majority of the electors be present and voting for each particular officer, and that
a majority of such votes are necesssary to elect.

I am of the opinion therefor, that as a majority of the electors of the regi~-
ment were not present and voting for the candidates for major except in the
case of Major Clucker, that the two candidates, Deming and Leitner were not
legally elected.

Very truly,

4 J. E. Topp,
Assistant Attorney General.
J. M. Suzers, ’
Attorney General.

[Approved.]

COST BILL IN CRIMINAL CASES.

Coruvmeus, Onro, March 31, 1900. I
Hon. W. D. Guilbert, Auditor of State.

Dear Str:— Yours containing cost bill in case of Ohio v. Billow, is at hand.
You ask the opinion of this office as to the legality of the fees and expenses
therein charged, which the state is required to pay in order to aid the warden
of the penitentiary in passing upon the items of the bill. We shall call attention
to such items as appear upon the face of the cost bill to be incorrect.

1. The item of $133.12, which the clerk charges for entering the appearance
of witnesses, is, in my ¢pinion, incorrect. '

It appears upon the face of the cost bill that there were but two hundred
and eighty-eight witnesses in attendance upon the trial of the case. Sixteen of
these were excused and re-subpcenaed. Section 1260 R. S. provides that the
clerk shall receive for “entering the attendance of each witness four cents.” A wit—

ness appears in a case in obedience to a subpoena and remains in attendance until
excused,
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The statute does not say that the clerk shall receive four cents for each
day the witness attends. This is the method employed by the clerk in computing
this item, which we think is wholly erroneous. We are aided in this construction
not only by the plain words of the statute, but by the fact that the fees charged
are wholly out of proportion to the services rendered, and it will not be presumed
that the legislature intended the clerk should have more than reasonable fees
for the services required. As there were two hundred and eighty-eight witnesses
in attendance, sixteen of whom were excused and re-subpeenaed, the clerk is
entitled to four cents jor entering the attendance of three hundred and four wit-
nesses or’ $12.16. ’

2. As to the mileage allowed for witnesses in said cost bill, there are two
witnesses who are credited with four hundred and sixty miles (going and coming)
or as residing two hundred and thirty miles away from Fremont. Several others
are credited with four hundred miles. It would seem very probable that these
witnesses came from outside the state. If so, a subpeena could not be served
on them and their attendance was voluntary and they would not be entitled to
mileage. Hence, the mileage of these witnesses if they resided without the state,
and any others who appeared voluntarily and without service of subpeena, cannot
lawfully be charged against the state. .

3. Some question has been raised as to the item of $252.00 stenographer
fees. Under the provisions of Section 475 R. S., a stenographer is entitled to
$7.00 per day. Section 478 provides that a stenographer’s per diem is taxed as
costs in the case. Flence, we see nothing wrong with this item.

4, The item of §1600.00 charged for transcripts of the evidence in my opinion
is an illegal item and should be rejected. It is claimed this charge is authorized
by the provisions of Section 480, R. 5. This section provides:

“The fees of the official stenographer for making such
transcripts shall be eight cents per iolio of one hundred words
and shall be paid forthwith by the party or parties for whose
benefit same is ordered, and when paid shall be taxed as other
costs in the case; but all transcripts made in criminal cases
and transcripts ordered by the court when not asked for by
the parties, shall be paid out of the county treasury in the
manner herein provided for the payment of fees for taking
short-hand notes,”

This section only authorizes such transcripts to be taxed as costs in the
case as are ordered by one of the parties and provides that all transcripts in
criminal cases and those ordered by the court when not asked for by the parties,
shall be paid out of the county treasury, because it would be manifestly unjust
to tax the losing party with the transcripts which the court ordered for his
own use, '

But this section provides that such transcripts shall be paid for “out of the
county treasury in the manner herein provided for payment of fees for taking

" shorthand notes.” In what manner are shorthand notes paid for? Out of the
treasury of the county in which the court is held and upon the certificate of the
clerk, certifying the number of days attendance of the official stenographer.
But the fees for such  transcripts in criminal cases and in other cases when
transcripts are ordered by the court, are not authorized by the statute to be
taxed as costs in the case.

. Yours very truly,
J. M. Sueers,
Attorney General

]
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DECEDENT'S ESTATE — FEES OF TAX INQUISITOR.
Corumpus, Omuio, April 12, 1900, )

"E. G. McClelland, Bowling Green, Ohio.

Dear Sir: — Your inquiry requires an answer to the following question: Is
the tax inquisitor, whp has been employed by virtue of the provisions of Section
13483—1, Revised Statutes of Ohio, to discover and furnish to the aunditor evi-
dence of property improperly omitted from taxation, entitled to a percentage
out of the taxes and penalty placed on the duplicate by the auditor against the
estate of a deceased person, by reason of false returns of the decedent, where
the inventory of his estate [urnished the data for the action of the auditor?

Section 1343—1 provides: . :

© “The county commissioners, county auditor and county
treasurer, or a majority of said officers in any county, when
they have reason to believe that there has not been a full
return of property within the county for taxation, shall have
power to employ any person to make inquiry and furnish the
county auditor the facts as to any omissions of property for 1
taxation and the evidence necessary to authorize him to sub- |
ject to taxation any property improperly omitted from the tax 3
duplicate.” i

This section further provides that the commissioners, auditor and treasurer
may pay the tax inquisitor thus employed compensation, not to exceed twenty
per cent of the taxes placed on the duplicate and collected pursuant to the evi-
J]cncc furnished by him. ’ :

Section 6044 provides that the probate judge shall, at the end of each month,
deliver to the auditor of the county a statement showing the inventory of personal
property filed in his office during the month, for the use of the auditor and
board of equalization in the performance of their respective duties in correcting
false or untrue tax returns; and further provides that taxes so added to the
duplicate within nine months from the date of filing the inventory of the deceased
in the probate court, shall be a preferred debt against the estate of such decedent
the same as other taxes. Sections 2781, 2 require the auditor to proceed and
correct tax returns and add to the duplicate, taxes omitted, together with a
penalty thereon. In making this investigation with a view of correcting any
tax return, he is authorized to subpeena and enforce the attendance of witnesses
and compel the production of books and papers. - For these services he is entitled
to four per cent of the amount of taxes added to the duplicate. He receives a
liberal compensation for his. services and the law contemplates that he shall
be active in his duties in discovering and placing omitted taxes on the duplicate.

Upon reading Section 1343—1 it will be observed that the law contemplates
that the tax inquisitor shall do something for the compensation he receives.
He must furnish the auditor the evidence of the omitted taxes in order to earn
the compensation provided for in this section. Tlie legislature is presumed to
have intended only a fair reward for the services rendered, and in view of the most
liberal provisions made for tax inquisitors, it will be presumed that the legis-
lature contemplated that he would be stimulated to proceed in the most difficult
cases, and in the most vigorous manner, to thwart the ingenuity of the tax
dodger, collect the evidence, and lay it before the auditor for his action. His
position. was not created as a sinectire in which he should have something for
nothing.

It was held in Treasurer v. Borck, 51 O. S. 820, that, although Section 1094
provides, if taxes are not paid within the time prescribed by law, “The treasurer
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shall proceed to collect the same by distress or otherwise, together with a penalty

of five per centum on the amount of taxes so delinquent,” (the penalty being

a compensation to the treasurer for such collection), yet where a person volun-

tarily paid delinquent taxes the treasurer could not collect the five per centum’
penalty; he could not merely stand behind the counter and receive the delinquent

tax and collect the penalty thereon; he must proceed actively by distress, suit,

or otherwise to enforce the coliection in order to be entitled to the five per

centum penalty. This case emphasizes the 'proposition that a public servant

shall render an equivalent for any compensation provided for him.

With these rules in view let us consider the case submitted by you. The
inventory filed with the probate court furnishes the data for exposing the false
returns of the deceased; the probate judge furnishes that inventory to the auditor
(Section 6044); the auditor must then proceed to correct the false returns and
place the proper amount of tax upon the duplicate (Sections 2781, 2). Pray,
what service has the tax inquisitor rendered for the twenty per cent he seeks
out of the taxes thus placed on the duplicate? By the express provision of the .
statute other officers are required to furnish this evidence. Hence, it is taken
out of the province of the tax inquisitor.’ Even if he should become officious
and furnish the auditor this data from which he proceeds to correct the
tax returns, he can claim nothing for it, for the reason that the probate judge
is required to furnish this data; the tax inquisitor cannot voluntarily assume
the duties imposed by law upon another and then claim compensation out of
the county treasury. This conclusion is reached without taking into consideration
the latter part of Section 6044. In my opinion, however, this section clearly
furnishes another reason why the tax inquisitor is not entitled to a per cent
under the circumstances named by you, The provisions of Section 6044 referred®
to read as follows:

“No percentage, nor any part of any increased tax on the
property of any such estate, covered by any such inventory,
and required by law to be listed in the name of the executor
or administrator, shall be allowed or paid to any person or
persons under any contract for securing for taxation, or
putting on the tax list or duplicate, property improperly or
_otherwise omitted, or not listed or returned for taxation.”

It will thus be seen that he is entitled to no compensation for any increase
of tax on the property of the estate of a deceased person covered by the inventory,
and required to be listed in the name of the executor or administrator. Here,
the proceeding to correct the tax returns of the decedent is against the executor
or administrator; he is notified to appear and defend. When corrected the
orderly and proper method is to place the taxes so added to the duplicate against
him or such personal representative of the deceased, and a certificate of taxes
so placed upon the duplicate and handed by the auditor to the treasurer shows
the tax to be against the personal representative,

In reading Section 6044, it appears beyond cavil that the legislature intended
to cut off forever the claim that previously had been made by tax inquisitors
that they were entitled to a compensation out of taxes added to the duplicate
where the evidence was furnished by the inventory of the decedent's estate;
it being so manifestly unfair that he should receive compensation under. such
circumstances, the legislature chose to speak upon the subject,

It is my conclusion, therefore, for the two reasons above suggested, the
inquisitor is entitled to no per cent under the circumstances given,

Very truly,
J. M. SuEeets,
Attorney General.
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SUFFICIENCY OF ARTICLES OF INCORPORATION OF MUTUAL
W BENEFIT SOCIETY.

Covumzus, Omto, April 19th, 1900.

“Hon. Charles Kinney, Secretary of State, Columbus, Ohio.

©,Dear Siri—In reply to your communication requesting a written opinion
from this department as to the sufficiency of the articles of incorporation of “The
Mutual Benefit Society” I desire to say that I have examined the same, and,
in my opinion, the said society should not be permitted to file its articles of incor-
poration. )

This society proposes “To establish and maintain a benefit society, the mem-
bership of which shall be composed of unmarried persons of both sexes, and
to establish and maintain a_ fund, by assessments upon its members, volun-
tarily paid, for the payment of stipulated sums of money to its members upon
their marriage, aud not otherwise, in such manner as may be provided by the
by-laws of said society, and to accumulate, invest, distribute and appropriate
such sums in such-manner as it may deem proper.”” This is certainly a novel
‘proposition. It invites reflection. It is not easy to decide whether the would-be-~
incorporators are projecting a scheme to promote matrimony, or propose to
operate a swindle. If the former they should be encouraged. “It is not good
for man to be alone,” and “Marriage is honorable in all.” TFor this we have
high authority. A corporation that would bestow a prize upon the happy wight
who seeks relief from the solitary state at the hymeneal altar would be a public
benefactor. )

The custom of county fairs to offer 'a reward in the form of a cooking stove
and cradle to the couple who would be publicly married upon the fair grounds
is to be improved upon. That was good in its way, but was too limited in its
application. Only a few could take advantage of such opportunity. Now, the
chance to get a comlortable sum of money in addition to a matrimonial partner
is open to all. Marriage is no longer a lottery, but the prize is sure. All that
is needed is for the prospective bride or bridegroom to join “The Mutual
Benefit Society” and the future is assured; while if both parties to the contract
should have the foresight to provide for the future in this way, then assurance
would be doubly sure.

It is difficult to consider this matter seriously. But the question presents
itself: Can such a society be honestly conducted with success? Can this
society successfully carry on the business of making a contract with its members,
which the member has the power to terminate whenever it is his interest to do so?

Who would join such a society except the prospect of marriage was imme-
diate, and he hoped to mature his contract and reap the benefits at once? Does
any intelligent man belicve that this society could honestly meet its obligations
arising from maturing contracts for a single month? If not, then there is no
escape from the conclusion that the business of such a society would have to
be conducted dishonestly to enable the society to live. Should the state incor—
porate a society which, upon the face of the articles of incorporation, proposes
to condifet a business which cannot be honestly conducted, and succeed? I do
not think so.

The Statutes of Ohio provide that “Corporations may be formed in the
manner provided in this chapter, for any purpose for which individuals may
lawfully associate themselves, except for carrying on professional business.”
Sec. 3235, L

But people may not lawlully associate themselves for the purpose of swin-
dling, or to conduct a business which cannot succeed if the principles of common
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honesty are adhered to. We are not*advised of the exact manner in which this
corporation proposes to transact its business, We are only informed that it
shall be conducted “in such manner as may be provided by the by-laws of said
society”—“and in such manner as it may deem proper.” This is too vague and
indefinite. An association through which large sums of money are to be collected
and disbursed for benevolent purposes should be constructed on a more sub-
stantial foundation. If these incorporators have any method by which such a
business can be honestly conducted and succeed, they should more fully state
their proposed methods, if they hope to receive any consideration for the sin-
cerity of their purpose. )
Very truly yours, °
J. E. Tobp,
Assistant Attorney General.

OHIO CENTENNIAL APPROPRIATION.

Corumsus, Omio, April 20th, 19800.

Hon. George K. Nash, Gowvernor of OQhiv.

Dear Str:—The question propounded by you, in your inquiry to this office,
is whether the $500,000 appropriated by the T4th General Assembly “for the
Centennial and Northwest Territory Exposition” is available for that purpose
without further legislaticn.

This appropriation consists of two items of $250,000 each; one contained in
the general appropriation act for the year 1900, the other in the general appro-
priation act for the year 1801, These acts are identical in language, and read
as follows: “The following sums, for the purposes herein specified, are appro—_
priated out of any money in the state treasury to the credit of the general revenue
fund, not otherwise appropriated.” Then follows this item, “For the Centennial
and Northwest Territory Exposition, $250,000.”

House Bill No. 385 made complete provision for the receipt and expenditure
of the money so appropriated; designated who should receive it, the purpose of
its expenditure, the manner, and under whose supervision it should be expended.
This appropriation was evidently made, anticipating that House Bill No. 385
would become a law. But, as this bill failed of passage, the appropriation cannot
be made available, unless by virtue of pre-existing law.

On February 19th, 1896, a joint resolution was adopted by the General
Assembly of Ohio, providing for the appointment of a commission of seven
persons to formulate plans, and devise ways and means for the due observance
of the centennial of Ohio, in the year 1903 On April 21, 1898, another joint
resolution was adopted by the General Assembly providing for the observance
of the one hundredth anniversary of the admission of Ohio into the Union “by
holding a grand exposition, which shall be an institution of the State of Ohio,
beginning on the 15th day of June and ending on the 15th day of October, 1903.”

On April 26th, 1898, the legislature passed an act creating a Centennial
Commission, and defining its powers and duties. The preamble- of this act
recites the fact of the passage of the joint resolution last referred to, and also
provides, “The duties of said commission shall consist in examining and acquaint-
ing itself with the grounds upon which it is proposed that said exposition shall
be held, and the general plans for their improvement which should receive its
approval before adoption, and shall inspect from time to time such improvements
and make such suggestions and recommendations as shall appear desirable or
necessary, and in obtaining information as to other expositions of like nature
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which have heretofore been held or which are now being held and to obtain
suggestions from the citizens of this state as to the nature, extent and character
_of the exposition which they desire to have held, and to procure plans and prop-
ositions pertaining to said exposition and recommendations and suggestions
generally that would be of profit in deterniining what this state should do in
forwarding said exposition, including also, invitations to other states, partic—
ularly those in the old northwest territory, to participate therein, which invi-
tations shall be approved and endorsed by the governor; and all of which plans,
recommendations, suggestions, propositions and information said commission
shall report to the next general assembly within ten days from the beginning of
its first session. For the purpose of paying the expenses incurred by said com-
mission in the performance of its said duties to the date of its first said report
there is hereby appropriated from the general revenue fund of the state from
any money not otherwise appropriated, five thousand dollars which shall cover
all expenses herein authorized, and the auditor of state shall draw his warrants
on the state treasurer in payment of such expenses from time to time on vouchers
as aforesaid, which warrants shall be paid by said treasurer out of said fund.
Provided, however, that nothing in this act shall be construed as obligating the
state for any appropriation for such centennial exposition, or in any way as
expressing the sense of this general assembly, that an appropriation further
than the one herein provided should be made.”

The above are the only provisions bearing upon the subject, and, in my
opinion, they fall short of making the appropriation available.

Article II, Section 22, of the Constitution provides, “No money shall be
drawn from the treasury except in pursuance of a specific appropriation made
by law.” In order to make an appropriation specific the specific purpose for
which the money is to be used must be pointed out; also some body must be
authorized to receive it. In this appropriation the money is not to be applied
in the payment of an obligation due to the recipient, but, if received at all, is
received in trust. What shall the trustee do with it? How shall he expend it?
“Shall he use it in erecting  buildings, providing exhibits, or is it to go 'directly
to the “Ohio Centennial Company?” The statute is’ silent upon all these ques-
tions. There is no answer but conjecture. It may be said, however, that the
money should be paid to the centennial commission to be used by it. But, the
question at once arises, how shall this commission use it? It has the powers
«conferréd upon it by the act creating it, and no more. The act creating this
commission gave it power to receive and expend five thousand dollars only, and
‘that was for the purpose, as designated in the act, of paying the personal
‘expenses of the members of the commission. But the ‘act further expressly
declared, “that nothing in this act shall be construed as obligating the state
for any appropriation for such centennial exposition, or in any way as expressing
the sense of this general assembly, that an appropriation further than the one
‘herein provided, should be made,” thus negativing the idea that the commission
should have power to receive and expend any sum whatever in aid of the pro-
‘posed centennial.

This commission is purely a creature of the statute; it has no implied authority;
and the authority expressly given must be exercised in strict compliance with the
‘terms of the statute. These propositions are elementary, and need no elaboration.
~ Hence, as indicated above, it is my opinion that the appropriation must fail
for want of proper legislation.

Very truly,
J. M. Suzers,
Attorney General,
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CORRUPT PRACTICE ACT.
Corumspus, Ouro, April 26th, 1800,

Hon. Lewis D. Bonebrake, State Commissioner of Common Schools, C olwmbus, O.

Dear Sir:—Your letter of April 24th, making inquiry as to the application of
the “Garfield Corrupt Practice” Act to candidates for school officers, is at hand.

The “Garfield Corrupt Practice” Act (Sec. 3022-1 et seq.) applies to all pub-
lic offices created by the Constitution or laws of this State to be filled by popular
election, and as the office of member of the board of education is an office created
by the laws of this State and filled by popular election, it would seem that the
provisions of said Act would apply to such office. I am not-aware of any excep~
tions to the Act in favor of the office of school sub-director in townships, as it is
also a public office created by statute and filled by popular election, and also
comes within the provisions of the Act in question.

While it scems an unnecessary requirement, as applied to these offices, yet if
it had heen the intention of the legislature to exempt them from complying with
the terms of the Act, such exemptions should have been stated in the statute.

Yours very truly,
- J. E. Toop,
Assistant Attorney General.

LEWISTOWN RESERVOIR,
Covrumeus, Onro, April 26th, 1900.

Ohio Canal Commission, Columbus, Ohio.

GENTLEMEN :—Your inquiry of April 23rd, with regard to the powers coh-
ferred upon you to lease that portion of the public lands now embraced within
Lewistown Reservoir and its embankments, and otherwise known as “Indian Lake,”
has received my. consideration. " And, upon the questions proposed, 1 find that
the powers conferred upon your board, in connection with the Board of Public
Works and the Chief Engineer of Public Works, is contained in the main in”
Sections 218-225, 218-226, 218-230, of Bates’ Annotated Statutes, as revised. The
powers therein conferred have been sp frequently exercised by you that I am
confident without further dwelling upon them, that you are fully cognizant of the
authority therein vested in you. The only question that seems to be new to your
board is with regard to the particular portion of the public works known as
“Lewistown Reservoir,” and whether by the act contained ‘in ‘the 93rd volume,
Ohio laws, page 142, you have been curtailed of any of the powers granted you
by the sections hereinbefore cited. By that act it will be found that Lewistown
Reseivoir was merely set apart and dedicated as a public lake, to which was given
the name of “Indian Lake" In the subsequent section, viz., Section 5 of the
act, it is provided that “the dedication and use of the reservoir as a public lake
shall, in no wise, interefere with, or affect, and the same shall be subject to the
use of the reservoir for canal purposes.”” By Section 6 of the act the reservoir
was placed under the supervision and control of the Commissioners. of Fish and
Game only so far as the protection of fish and game is concerned. There is noth—
ing in the acts at all that divests the Board of Public Works, the Chief Engineer
and yourselves of the power conferred by the former acts, which fully give you
the authority, under the circumstances therein set forth, to execute leases for
any portion of these lands that are not necessary for canal purposes, and that
will not interfere with the actual use, efficiency and operation of the canali
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I therefore hold that the Canal Commission, the Board of Public Works and:
the Chief Engineer of the Public Works, subject to the restrictions and limita—
tions contained in Sections 218-225, 226 and 230, have the power to make and execute.
leases, and that power extends over the Lewistown reservoir or Indian Lake, the
same as any other portion of the canal system of the State.

I herewith return the application of the several parties for right to lease with—
out passing upon the merits of the individual applications. 8
Yours truly,
]. . Toob,
Assistant Attorney General,

FEES OF SHERIFF — INSANE PATIENT TO ASYLUM:
Corumeus, Ouro, May 2nd., 1900,

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

Dear Sir:—Your communication referring the letter of John M. Webster,
sheriff of Van Wert county, to this office for an opinion is at hand.

The letter of Mr. Webster relates to the fees and. compensation of shenf-fs in.
trnnsportme; patients to the state hospitals. for the. insane,

© Section T19 of the Revised Statutes, in so. far as peltment to the questmn
under consideration, provides as follows:

“The taxable costs ‘and expenses to be paid under the
provisions of this chapter shall be * * * ‘to the sheriff,
or other person, other than the assistant for taking an in-
.sane person to the state hospital or removing one therefrom
_upon the warrant of the probate judge, mileage at the rate
of five cents per mile going and returning, and seventy-five
éents per day for the support of each patient to and from
the hospital. * * * the number of miles to be computed
in all -cases by the nearest route traveled. The costs speci=
fied shall be paid out of the county treasury upon thé cer-
tificate of the probate judge; provided, that when it ap-
pears necessary to the sheriff * * * he shall be.author-
ized to provide a conveyance for said patient from the nearest
railroad station * * % and the costs of the samé shall
be 'L‘axcd in the bill of costs and paid as .other costs' in
the case.’ %
It will be observed that three items are included in this bectlon to be paid the
sheriff, to—wit:
1. Five cents per mile going and returning.
2. Seventy-five cents per day for support of patient.
3. Hack hire when the sheriff deems it necessary or the’ condltlon of the.‘
patient requires it. L
This section also provides compénsation for an assistant when an assistant
accompanies the sheriff, but this is paid directly to the ‘assistant and the sheriff
is not concerned in its amount. These various items are fo be included in the
cost bill and paid as other costs in the case, and the probate judge is net au-
thorized to include any other items for the sheriff in said cost bill than the three
items provided in Section 719, as above set out. .
It is intimated in the letter of the sheriff above referred to that he is re-
quired to pay the transportation or car fare of the patient out of the amount



72 ANNUAL REPORT .

dllowed him in this section, and the guestion arises whether or not a sheriff in
‘transporting a patient to a state hospital is required to pay out of his compen—
‘sation the transportation of the patient. )

This question, I think, should be answered in the negative. It will be ob-
served that the compensation provided in Section 719 for the sheriff is “for taking
-an insane person to the hospital or removing one therefrom.” The compensation
of the sheriff is the. same in both cases. Section 709 provides for the removal
of patients from insane asylums and it appears from that section that when the
patient is financially able, he shall pay his own traveling expenses, and when
not, his traveling expenses shall be paid by the institution. (See also Tth Circuit
Court Reports, 128.)

This section, (709) however, only relates to removals and is referred to
only for the purpose of showing that traveling expenses are paid by the patient
when he is able, while the sheriff removing such patient receives the same com-—
pensation as is provided in taking the patient to the asylum.

Asylums for the insane are but one of the many benevolent institutions of
the state. The provisions of the law relating to benevolent institutions are found
in Title V. of the Revised Statutes. Chapters 1, 2, and 3 of this Title contain the
general provisions applicable to all benevolent institutions, while succeeding chap-
‘ters of this Title contain special provisions relating to particular institutions named
in such chapters. The special provisions relating to asylums for the insane are
found in Chapter 9 of this Title, and Section 700 of this Chapter provides that
“persons admitted into either of the state hospitals shall be maintained therein
at the expense of the state, except as is provided in Section (31" Sections 631
and 632 are found in Chapter 1 of this Title and are therefore a part of the general
provisions applicable to all the state benevolent institutions, These sections provide
as follows :—

Section 631, “All persons admitted into an institution,
except as otherwise provided in chapters relating to partic—
ular institutions, shall be maintained at the expense of the
state, subject only to the requirement that they shall be
neatly and comfortably clothed and their traveling and in-
cidental expenses paid by themselves or those havifg them
in charge.”

Section 632, “If there be a failure in any case to pay
incidental expenses or furnish the necessary clothing, .the
steward or other financial officer of the institution is hereby
authorized to pay such expenses and furnish the requisite
clothing and pay for the same out of the appropriation for
current expenses of the institution, keeping and reporting a
separate account of the same. '

From a consideration of all these sections I think it is quite clear'that the sheriff
is not required to pay the traveling expenses of patients, but that such traveling
~expenses being a part of the incidental expenses not provided for by the state,
shall be paid by the patient or those having the patient in charge, and if not so
paid, then by the steward or other financial officer of the hospital. Money so
‘paid fto be collected in the manner pointed out in Section 632,

Very truly,
J. E. Tooo,
Assistant Attorney General.
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VILLAGE SCHOOL DISTRICT:

Corumzus, Ouro, May drd, 1900,

.P. H., Kaiser, County Solicitor, Cleveland, Ohio.

DEARrR Sir: — Your letter of May 1st, to Hon. L. D. Bonebrake, is referred
to this office for an answer. : '

In this letter you inquire as to the legal existence of a board of education of
a village district, which district was erected within the limits of an incorporated
village, immediately following the acts of incorporation of said village, and be-
fore the election of any of the officers of said village.

Section 3912 et. seq. provides the manner in which electors of a village may
erect it into a village school district, which sections, it appears from your letter,
were followed in the case under consideration. It is to be noticed in ‘this con-
nection that nothing in these sections requires any act or duty to be performed by
any village officer, in connection with the creation of such village school district.
The question, I take it, to be determined, is, “Was the territory included in said
village actually incorporated as a village at the time of the attempted creation of
“the village school district?” Tt further appears from your letter that said village
-attempted to incorporate under Sections 1561 a, 1561 b, and 1561 ¢ of the Revised
Statutes. These sections provide for a petition to the township trustees for in—
‘corporation, and for an election by the qualified voters, resident in said territory,
‘to ascertain whether said voters assent to the incorporation of said territory, and
if a majority of the ballots cast at such election shall be in favor of incorporatioh
“the trustees shall cause to be entered upon their journal, a minute of all their
_proceedings, the number of votes cast at the election, the number of votes cast
for incorporation, and the number cast against incorporation, and they shall then
‘declare that said territory shall, from that time, be deemed an incorporated village
or hamlet, and shall make an order declaring that such-village, or-hamlet has been
incorporated under the pame adopted. And further, the trustees are required to
make a certified transeript of their proceedings, and deliver the same to the
'‘County Recorder, who shall make a record, and certify and forward to the Sec—
‘retary of State a transcript of the same. The corporation shall then be a village
‘or hamlet, as the case may be, under the name adopted in the petition, with all
powers and authorities, and be recognized as such, the same as if such corporation
had been organized under Chapter 2, Division 2, Title 12, of the Revised Statutes
-of Ohio.”

It would thus appear from the statute that the village was deemed incorpor—
ated, and all proceedings necessary thereto complete without the election of
officers; and this, we think, is in accord with the general principles of municipal
law. A village must exist before any officers can be elected. The officers of a
‘municpal corporation are merely the agents selected by the corporation to carry out
the purposes of the incorporation, and to exercise the powers conferred upon it by
law. A corporation has its existence, and the powers conferred by luw upon such
-corporations attach therefo entirely independent of the existence of any officers.

I am of the opinion, therefore, that as soon as the statutory provisions, in
relation to the incorporation of a village had been complied with, that it was en-
tirely competent for the electors of said village to erect it into a village school dis—
‘trict in the manner provided by statute, even though there were not at the time such
proceedings were had, any officers elected for such incorporated village. If
the officers of the village had anything to do in the matter of the creation of the
village school district, then a different question might be pre‘sen-tcd, but, as
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iabove pointed out, the Statute imposes no duty upon any village officer, but

merely requires that a village should exist as a condition precedent to the establish—
ment of a village school district.

Yours very traly,

: J. E. Toop,

Assistant Attorney General

&
INCOMPATIBLE OFFICES.
\ : ~ Covruwmpus, Ouro, May 4th, 1900..

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

Dear Sir:— Your communication of April 27th, enclosing letter from J.
E. Lawrence of Cambridge, Ohio, requires an answer of this office to the follow-
ing question, viz:

“Can a member of the city board of equalization in a
city of the fourth grade, second class, be also a member of
the decennial board of equalization in the same year?”

Some of the states have a constitutional provision that no person shall
hold more than one office at one time. No such provision however, is found in
the Ohio Constitution, nor is there any general statutory provision of this kind.
In the absence of either constitutional or statutory prohibition, the common law
‘rule, “that there is no limit to the number of offices which may be held simul-
taneously by the same person provided that neither of themm is incompatible with
any other,” would apply. There are some statutory provisions in Ohio to the
effect that persons holding certain designated offices shall not at the same time
be eligible to certain -other offices. (See Sections 18, 1020, 1164, 1268, 1722)
But these are merely exceptions to the ‘general rule. As none of these exceptions
apply to the office of member of the board of equalization, the right of a person
to be a member of both the annual city ‘board and decennial city board will de—
pend upon, whether or not the two offices are incompatible.

It is not easy to define mcomp'mh\hty in’ office, Dillon on Miin‘iéi_pa! Cor-
porations (Sec. 166, Note) says:

“Incompatibility in office exists when the nature and duty
of the two offices are such as to render it improper from
considerations nf public policy for one incumbent to refain
both”

and the Suplcme Court of New York hds said:

“The offices must suboldmatc one the other and they
must per se have the right to interfere one with the other
before they are incompatible at common law.” (58 N. Y.,
295.)

~ These are perhaps as good definitions as can be found, and with these hefore
us let us inquire whether the two offices of annual and decennial boards of equali-
zation are incompatible.

In cities of the class designated in the above qguestion the decennial board is
composed of the county auditor and six citizens of such city appointed by the
council thereof, They are required to convene for the duties of their office on
the third Monday of September in the years in which the decennial appraisement
of real estate is made, and their duties seem to be to equalize the valuation of real
estate as returned by the district assessors. (See Secs. 2815, 2816 and 2814, R. 5.)
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The annual city board of equalization in cities of the class above referred to-
is composed of the county auditor and six citizens of such city appointed by the
council thereol, and they are required to meet for the performance of the duties
of their office on the fourth Monday in May, and to close their session on or
before the second Monday in September, and their duties appear to be to equalize
the assessments of personal property, moneys and credits, new entries and struc—
tures for the current year by the townsth assessors and county auditors, (Sec—
tions 2805, 6, 7, R. S.) In reference to their duties and powers as to the valuation.
of real estate the Supreme Court of Ohio in 47 O. S., page 460, say:

“These annual boards of emﬂllzatlon havc two sets of
duties to perform in reference to real estate, which, while
closely allied, are, in fact, indepeundent of each other; one
is to correct any gross irregularities that may exist in the
appraisement value of the several lots and tracts of land within
their jurisdiction, as these valuations appear on the duplicate
of the preceding year; and this they are required to do,
whether new structures have been erected or old ones de-
stroyed during the preceding year or not; their power to
equalize gross irregularities of this class is neither enlarged .
or diminished by the erection of, or the total failure to erect
new structures; the other is to equalize the value of new struc— .
tures erected, and old enes destroyed, as.the same have been re—
turned by the several assessors for the year, in crder that.
the net increase for the year of the value of real property.
may be-added to the duplicate of the preceding year.”

To the extent that the aninal board has the ‘power to incréase or
reduce’ the valuationn of real estate as’ fixed by the decennial board, it-
would .seem that the powers ‘of the two boards conflict, and ‘one is subordinate
to the other. Sec. 2805 confets upon annual city boards the same powers as are
conferred by Sec. 2804 on annual county boards, and they are thereby authorized
upon reasonable notice to all persons interested to increase or reduce the valu-
ation of any real estate in “cases of gross inequality,” and in no other. - But if
this power exists in relation to a single lot ot tract of land, the principal ‘is the
same as though it existed in relation to all the land within the city. Both the city and
the land owner are interested in having the gross inequalities in the valuation of
real estate as fixed by the decennial board of equalization rcwewed if at all by
an entirely different board. . '

I am of the opinion therefore that since. the El‘l'l].‘.lldl c.lty board has the 1)0wer'
in certain cases to increase or reduce the valuation as fixed by the decennial city
board, that the two offices are incompatible, and should not be held by the same
person. I have not overlooked the fact that the auditor of the county is a mem-
ber of both boards, but this, I take it, is merely by virtue of his office, and his
dutie§ are not to sit with the board in its judicial capacity in determining the
valuation to be placed upon property, but rather to furnish the board with the re-
turns, duplicates and other matter pertaining to their duties of which hie is the legal
custodian. This opinion is strengthened by the fact that the chief clerk or deputy
in the auditor’s office is authorized to perform the duties required of the auditor-
upon these boards. i :

Yours very truly.
J. E. Topp,

Assistant Attorney General.
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FEES PROBATE JUDGE.

Corumsus, Omro, May 10, 1900,

L. A. Reid, Attorney at Low, Washington C. H., Ohio.

Dear Sir:— Your letter of May 4th requires an answer to two questions:

First: — Is the probate judge entitled to compensation {rom the county for
services in connection with the appointment of examiners of the county treasury?

Second: — Is the probate judge entitled to compensation from the county
for services performed in.lunacy cases in addition to those for which a fee is.
specifically provided by Section 719, Revised Statutes?

And of these in their order,

The services required by statute (Section 1129 et seq.) of the probate judge
in connection with the semi-annual examination of the county treasury are to
issue a certificate of appointment under seal of court to two examiners; to record
a copy of the certificate returned by such examiners, showing the results of
their examination; to furnish a copy of such certificate to two newspapers ior
publication, and to approve the warrants for the compensation of the examiners.
For these services no special compensation is provided, and so far as I can find
there is no statute authorizing any compensation to be paid for these services,
wunless the general provision for compensation to probate judges contained in
Section 546, Revised Statutes, can be made to apply. On examination of this
section, I am of the opinion that it has no application to the question under
.consideration. The various items of fees therein enumerated are fees allowed
‘to be charged in matters and proceedings pending before the probate court
.and to be paid by the party or parties for whom the services were rendered,
or taxed as costs to be paid by the person against whom such costs are adjudged,
cand not compensation for services rendered to the general public to be paid out
-of the county treasury. There is, however, in this section one exception, which
has the effect of proving the rule: viz, the fee allowed for hearing and deter—
‘mining applications in habeas corpus in criminal cases is specifically required
“to be paid out of the county treasury.” Why should this particular item be
:specially provided for if the legislature intended that any of these services might
be paid for from the county treasury when they were rendered for the benefit
~of the public and could not be charged to any particular person? True, this
.construction of the statute would probably result in such services being performed
‘gratuituously or in other words, the statute enjoins certain specific duties upon
the probate judge and provides no direct compensation for such services, but
I take it, this does not necessarily weaken the construction placed upon the
sstatute.  This is not an unusual or necessarily unjust requirement. As was
sstated in the case of the Board of Commissioners of Lucas County v. Milliard
by Pugsley, J.,

“The law is well settled that for any services required of
a public officer, he is not entitled to compensation unless a
fee therefore is fixed by statute either expressly or by the
clearest implication. The rule works no injustice because the
fees actually allowed for specific services, are presumed, to,
and so far as is known, actually do furnish a sufficient com-
‘pensation for all of the services required to be rendered.”
(4th N. P. R., 556; affirmed 13 C. C. R., 518)

Again,

“The fact that a duty is imposed upon a public officer will
not be enough to charge the public with an obligation to pay
for its performance; for the legislature may deem the duties
imposed to be fully compensated by the privileges and other
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© emoluments belonging to the office, or by fees permitted to.
be charged and collected for gervices connected w1th such
duty or services.” (47 0. 5., 408)

I take it that it is a general principal that no money can be paid out of
the ‘county treasury for any services performed by an officer unless the statute
malkes specific provision for that mode of payment,

In relation to your second question, Section 719, Revised Statutes, specifically
provides the items of fees which shall be paid out of the county treasury. Hence,
if the correct conclusion was redched in relation to your first question, no
money can lawfully be drawn from the county treasury in payment for any other
services imposed by law upon the probate judge in connection with inquests in
lunacy cases, except where the statute makes specific provision for the paymcnt
of such services by the county.

Yours very tluly,
J. E. Toop,
Assistant Attorney General,

TAXATION OF LAND CONTAINING OIL.

- Corumsus, Ouxro, May 10, 1900.

George H. Withey, Attorney, Fremont, Ohio.

Dear Sir:—1In your letter of May 8th you ask for a construction from
this office of Section 2792, Revised Statutes, in relation to the following question:

“Should the fact that land contains or produces petrolemm be considered
by the land appraisers in determining its true value in money?”’

Section 2792 reads as follows:

“Fach separate parcel of real property shall be valued at
its true value in money, excluding the value of the crops
growing thereon; but the price for which such real estate
would sell at auction, or at forced sale, shall not be taken
as the criterion of the true value; and where the fee of the
soil of any tract, parcel or lot of land is in any person or
persons, natural or artificial, and the right to any minerals
therein in another or wothers, the same shall be valued and
listed agreeably to such ownership in separate entries, spec-
ifying the interest listed, and shall be taxed to the parties
owning the different interests respectively. Provided the
assessor shall deduct from the value of any such tract of land
lying outside of municipal corporations, the amount of land
occupied and used by a canal, or used as a public highway
at the time of such assessment, and if the assessor fails to
do so, the county auditor is hereby authorized to make the
deductions as herein provided. And provided, further, that
the annual board of equalization may reduce the mineral value
assessed against land containing or producing petroleum
(oil), natural gas, coal, ore, limestone, fire-clay, or other
minerals in proportion as the product of such mineral has
diminished, if such mineral product was considered as a part
of the value of said real estate in its previous appraisement
for taxation, and annual assessors or boards of equalization
may assess such mineral values as developments of its produet
or existence are made. (88 v, 13, 8 v. 50; R. S., 1880;

L 56 v, 175, 9; S, & C., 1443)
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It is no longer a question in Ohio as to whether or not petroleum is a
mineral. This is not only settled by the statute under consideration, but also
by the Supreme Court in the case of Kellcy V. Ohlo Oil Company, §7 O. S.,
p.- 217, ih which the Court, Burkett, C..J., :

“Petroleum oil is a mineral, and whlie in the earth. it is .
a part of the reality, and should it move from place -to place
by percolation or otherwise, it forms part of that tract of.land
in which it tarries for the time being, and if it moves to the
next adjoining tract, it becomes part and parcel of that tract:
and it-forms part of some tract, until it reaches the surface,
and ‘then for the first time it becomes the subject of distinct
ownership separate -from the reality, and becomes personal
property, the property of the person into whose well it came.”

Hence, the provision of this section in relation to the appraisement of mineral
‘land applies to land containing deposits of petroleum. (While the question is
‘not presented in your letter, and has never been before the Supreme Court to
my knowledge, I have no doubt that natural gas would also be considered a
‘mineral substance.)

This provision as to mineral Jands is “where the fee of
the soil of any tract, part or parcel of land is in any person
or persons, natural or artificial, and the right to any mindrals
therein in another or others, the same shall be valued and
listed agreeably to such ownership in separate entries, speci-
fying the interest listed, and shall be taxed to the parties
owning the different interests respectively.”

In .construing this section the Circuit Court of the Seventh Circuit, Laubie,
J., say:

“This section refers simply to real estate, and it is to be
listed ‘as the ownership thereof appears’ So that in order
to have minerals separately assessed and listed from the soil,
they must be owned separately and owned as land; a mere
interest in them by lease to a party is not sufficient; he must
have a fee in them as of land; and if he has, if they have
been so separated by the owner of the whole from the soil,
then ‘under this section, and Section 2804, the Board of
Equalization has a right to assess their value, and direct that
they should be entered upon the duplicate as against the
owners thereof. (9th C. C., p. 560.)

The question in this case was whether the value of these -minerals could
be placed on the duplicate for taxation against the dwner of the land or against
the lessee under what is known as an “oil and gas lease”. And the Court
further say, “these minerals could not be placed on the duplicate for taxation
as against Jones, the assignee of these leases, except as lands, and they could
not be considered as lands unless the fee in the soil and in the minerals had
been separated by conveyance from the owner of both”

There can scarcely be a doubt that the presence of valuable mineral deposits
in land, whether of oil or other mineral substances, should be taken into
consideration by the appraisers in determining the true value in money of such
land; and the value thus found should be assessed against the owner of the
fee in the land unless by a conveyance, the owner of the fee in the land has
parted with the fee in the mineral, and in such case, the value of the land
without the mineral should be assessed against the owner of the fee in the
Jand, and the value of the mineral should be assessed against the owner of the
fee in the mineral. This rule would present a question of fact in relation to
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every piece of land concerning which the owner executed any kind of lease
or other conveyance. The question of fact would be, whether or not such lease
-or conveyance operated to transfer the fee in the minerals and thereby separate
the ownership of the fee in the land from the ownership of the fee in the
minerals. In this connection it thay be remarked that the ordinary oil and
gas lease is not such a conveyance of the fee as would require the minérals
‘to be assessed for taxation separately from the land, °

- This view of the statute is further substantiated by the prowsmns ‘of the
latter part of Section 2792, which point out the method by which the valuation
of lands containing petroleum and other minerals, may be reduced: in pro-
portion as the product of such mineral has diminished, or the method by which
the valuation of such land may be increased as developmcnts show the existence
-of such mineral products.

I am, very truly yours,
J. E. Toop,
Assistant Attorney General.

CONSTRUCTION OF GAME LAWS,

Corumeus, Onio, May 10, 1900..

Hon. L. H. Reutinger, Chicf .Wmden Fish and Game, Athens, Ohio.

Dear Sir: — Having before me your inguiry with regard to the construction of
Section 6961, of the Revised Statutes of Ohio, relative to the season for the hunt-
ing of wild duck, I will say that by that Section, as passed April 16, 1900, it is
apparent that the open season for the hunting of wild duck is expressly fixed be-
tween November 10th, and December 1st, and from March 10th.to April 10th, Fol-
lowing the portion of the act referred to, and after the description of the manner
and the methods by which such game therein mentioned can not be killed, occurs
the following words: “Ng person shall kill any wild duck on Sunday or Monday
of any weel, or on any of the reservoirs belonging to the State of Ohio, or upuu
the waters of Lake Erie, and the estuaries and bays thereof, or on the rivers,
creeks, ponds, or other waters, or bodies of water in this State.” To give the lai-
ter clause a literal interpretation would destroy the right which is conferred by the
first portion of the act, that is, it would make it unlawful to kill any wild duck
anywhere that by their habits or nature they are led to congregate, or be founa.
If given the literal interpretation spoken abotit, no open season would be per—
mitted at all; as conferred by the other portion of the act. The question as pro-
posed by you is whether there really remains any open season for the lkilling of wild
duck, and what interpretation should be given to the act, by the officers appointed
for the purpose of the enforcement of the law. The view of the act that it scems
‘to me must be adopted, and would be adopted by the courts, if the question 13
ever presented to them for consideration, is, that this is an instance of the
presence in a statute of words to which effect can not be given,

(40 O. S., 252.) :

It is a settled rule of construction that the intent of the law-maker is to be
deduced from a view of the whole, and every part of the enactment, taken and
‘compared together. He must be presumed to have intended to be consistent with
himself throughout, and at the same time to have intended effect to be given
to each and every part of the law.

(2 0. 5., 152)

“A statute should be so construed that the several parts will not only accord
with the general intent of the legislature, but also harmonize with each other;
and a construction of a particulir clause, that will destroy or render useless any
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other provision of the same statute, can not be correct. No word ever should be re—-

jected, if the statute will admit of a rational and consistent construction without it.”

(3 Ohio Report, 193.)
Can the act in question be considered consistent throughout and can a rational

construction be given thereto so as to preserve the intent of the legislature made

evident by the first part.of the act, that is, by the creation of the open season for

the killing’ of wild duck, and at the same time accept the latter part of the act liter—

ally, which directly emasculates the power conferred by the first portion of the act?
It is evident that when the legislature used the words “No person shall kill any
wild duck on Sunday or Monday of any week”, they thereby placed a limitation
upon the open season the same as they did in the lines immediately following, which
are as follows: “No person shall shoot at or kill any wild duck before 5 o'clock
in the morning, or after 6 o'clock in the afternoon of any day upon which it shall
be lawful to kill the same.” Such would be a limitation upon the open season re—
stricting the killing of wild duck to certain hours of the day, and excluding Sundays

and Mondays of each week. But, following the language which forbids the killing-

on Sunday or Monday of any week, occurs the disjunctive conjunction “or” cou--
necting the clauses which forbids the killing on those days of the week, and the
clause which refers to any of the reservoirs, lakes, bays, rivers, creeks, ponds, oy
any other waters, or bodies of water in this state. If the word “or” is eliminated,

as it appears to me it plainly,should be, to give the act a consistency and reasonable- -

ness throughout, so as to preserve its intent, that portion of it would then read:

. “No person shall kill any wild duck on Sunday or Monday of any week, on any of
the reservoirs belonging to the State of Ohio, or upon the waters of Lake Erie
and the estuaries and bays thereof, or in the rivers, creeks, ponds, or other waters
or bodies of water in this state.”” By eliminating the word “or”, and by that oniy,
can the intent of the act be preserved.

This principle of the elimination of words from an act has been well settled,
where it is necessary so as not.to defeat the real object of the enactment.

Where a statute provided for an indictment “on conviction” of bribery, the
words “on conviction”, which, if retained, would have made the act nugatory,
were rejected upon a construction of the act.

(U. S. vs. Stern, 5 Blatch, 512.)
* So the word “such”, where it was apparent that it had no reference to anything
preceding it, was rejected as surplusage.
(Statc vs. Beasley 5 Mo., 91.)

So in the act providing a pumshment “If any gu'udlan of any white female-

under the age of I8 years, or of any other person to whose care or protection any
such female should have been confided, shall defile her,” etc., the word “if”
before “any other person”, was rejected as surplusage.

(State vs. Acuff 6 Mo., 54.)

So in a statute intended to confer jurisdiction, the word “not”, which, if re-.

tained, would have rendered the act meaningless, was rejected as.sur plusagc
(Chapman vs. State, 16 Texas App., 76.)

“Where an act gave and regulated the exercise of the right of appeal from the-

judgment of a justice of the peace, and then provided, that, “upon such appeal

from the decision, determination, or order of two justices,” it was held that the-

word “two”, in view of the explicit reference to the appeal before given, which was
distinctly an appeal from the judgment of a single justice of the peace, must have
been inserted by mistake, and, was, therefore, rejected.

McCahan vs. Hirst, 7 Watts Pa., 175

Comfort vs. Leeland, 5 Wharton Pa., 81.

Gue vs. Kline, 13 Pa. State page 60.
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And many other cases might be cited, both of a civil and a ecriminal nature
wherein the courts have held that to eliminate certain words from enactments, is
proper so as to give effect and operation to the intent of the legislature.

I therefore would hold, in view of the authorities cited, and the manifest in-—
congruity of the act with the word “or” remaining therein, that you should so con—
strute the act as read with the word “or” eliminated therefrom, and, in this connes—
tion, express the belief that the courts would sustain such construction.

Very truly yours,
J. k. Tosn,
Assistant Attorney General.

1

TIME WHEN A BILL BECOMES A LAW.
COLURT[;US, Ownro, May 11, 1900.-

Hon. Wm. C. Gear, Upper Sandusky, Ohio. i

Dear Siw:— In your communication of May 10th, you state that a certain
bill was regularly passed by both branches of the last General Assembly, and was
duly signed by the presiding officer of each branch as shown by the respective jour—
nals of each house, and was regularly enrolled, but that the engrossed copy of said
bill never came into the possession or custody of the Secretary of State, and hence,
is not certified by him to the public printer as one of the bills passed by the Geu—
eral Assembly to be included in the annual volume of Ohio laws passed by the T4th
General Assembly. And you inguire whether' or not, under these circumstances

said bill can bé considered as a valid and subsisting law. '
g

The Constitution of Ohio requires: e
“That each house shall keep a correct journal of its pro-
ceedings, which shall be published * * * and on the pas— :

" sage of every bill in either house, the vote shall be taken by '
yeas and nays and entered upon the journal; and no law shall
be passed by either house without the concurrence of a ma—
jority of all the members elected thereto.”

Also, . :

“The presiding officer of each house shall sign publicly in

the presence of the house over which he presides while the
same is»in session and capable of transacting business, all bills
and joint resolutions passed by the General Assembly.” (See
Constitution of Ohio, Article II, Sections 9 and 17.)
It also provides by Section 5G, R. S., of Ohio, that:
“The clerk of each branch shall keep a journal of the pro—

ceedings thereof, which shall be read and corrected in its pre—
sence. After the reading and approval of the journal of the
proceedings of each day, it shall be attested by the proper
clerk, after which the same shall be recorded in books fur—
nished to the clerks, respectively for that purpose, by the sec—
retary of state; and after the journals are recorded in these
hooks, they shall be deposited with the secretary of state,
who shall carefully preserve them; and these records shall be
considered and held to be the true and authentic journals.”

) And by Section 128 of ‘the Revised Statutes, the secretary of state is re—
quired to have charge of and safely keep all laws passed by the General Assembljr
and deposited in his office. The method by which bills when passed by the General
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Assembly are deposited with the secretary of state as required by the foregoing
section, is fixed by the joint rules of the General Assembly, which rules, as adopted
by the 7d4th General Assembly are as follows: ’

Rule 13. “After a bill shall have passed both houses it
shall be enrolled by the clerk of the house in which it orig—
inatec.” ! :

Rule 14, “When a bill or joint resolution is enrolled, it
shall be examined by a joint committee of five members from
cach house, to be appointed a standing committee for that pur-
pose, whose duty it shall be to compare the enrolled with the
engrossed bill or joint resolution passed by the two houses, and
correct any clerical errors which may be discovered, and report-
torthwith to their respective houses, the report to be signed
by a majority of the joint committee.

Rule 15, “No bill shall be subject to amendment, commit—
ment, or other action of either house, after the envolling com-
mittee shall have reported the same correctly enrolled.”

1 Rule 16. “Each bill and joint resolution shall be first
signed by the Speaker of the House of Representatives, and
then by the President of the Senate; who shall fix the date.
thereto, and be by him delivered to the Clerk of the Senate,
who shall immediately deposit the same in the office of the
3 Secretary of State, and take his receipt therefor. which receipt
t shall he filed with the papers of the Senate.”

I assume from your statement and without personal examination of the jour—
nals and records of the General Assembly, that all these constitutional and stat-
utory provisions as well as the rules above quoted were duly complied with in
reference to the hill under consideration, except the deposit of the act with the sec-
retary of state and taking his receipt therefor. The question therefore to be con-
sidered is, does this failure on the part of the clerk of the Senate to deposit the act
with the secretary of state, have the effect of nullifying the proceedings of the
legislature and cause the bill to fail to become a law? I cannot think so. It
would be most unredsonable to thus place in the hands of one .man the fate of
important legisiation. It will be observed that the bill required to be deposited
with the secretary of state, is the bill passed by the legislature. The entire work

. of the legislature in relation to the enactment of a law is completed with the sign-
ing of the bill by the President of the Senate, who thereupon fixes thereto the dare
at which he signs it, and this determines the date of the passage of the bill.

In the case of the State ex rel. v. O'Brien et al., 47 O. S. p. 464, in the first
syllabi the court say:

“Under the constitution of this state, and the joint rules
and practice of the general assembly, a bill, which provides
that it shall be in forece from and after its passage, becomes a
law and takes effect when it has received the requisite number
of votes of the members elected to each house, and is signed
by the presiding officer of each house.” .

In determining whether or not a bill has been duly enacted into a law, the ulti-
mate question to be considered is, whether or not the legislature has given its sanc—
tion to the bill in the manner and form rvequired by the constitution and statutes
of the state, and not whether the bill has been deposited with the secretary of state,
and by him certified to the printer to be incorporated in the annual volume of the
acts of the General Assembly; and in the determination of this question the house
and senate journals are the highest and best evidence.
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In the caseiof the State ex rel. Rogers, v. Price, 8 C. C. R., p. 25, the court
in the first and second syllabi say: :

1. “In determining the existence of a statute, the house
and senate journals may be examined notwithstanding the act
appears in the annual laws with the required certificate of the
spealker of each house, and the usual certificate of the secretary
of state appended to the volume.”

9. “Neither of the acts appearing in vol. 8 O. L., pp. 2506
and 279, were ever passed by either house, nor was the same
act on the subject passed by both houses. !

In the case of Miller & Gibson v. the state, 3 O. S., p. 476, the court say:

“No bill can become a law without receiving the number of
votes required by the constitution, and if it were found, by an
inspection of the legislative journals. that what purports to be
a law upon the statute book was not passed by the requisite
number of votes, it might possibly be the duty of the courts
to treat it as a nullity.”

In the case of Fordyce v. Godman, 20 O. S., p. 1, the court had under con-
-sideration the question whether or not an act had received a constitutional majority
«of votes on its passage, and after quoting from the case in 3 O. 8., above cited, say:

“The case then before the court did not. require a decision
of the question now made. It was assumed for the purposes
of that case, that the legislative journals were the appropriate
evidence on the question whether a bill had been passed by the
constitutional number of votes. And were we to hold other—
wise, we would in cffect hold that a bill may become a law
© without receiving the number of votes required by the constitu—
- tion; that a single presiding officer may by his signature give
the force of law to a Dbill which the journal of the body over
which he presides, and which is kept under the supervision of
the whole body, shows not to have been voted for by the
constitutional number of members. The plain provisions of’
the constitution are not to be thus nullified, and the evidence
which it requires to be kept under the supervision of the col-
lective body, must control, when a question arises as to the
due passage of a hill."”
1f a bill properly deposited with the secretary of state, and by him certified to
‘the printer and incorporated in the annual volume of the statutes can thus be shown
by the journal of the legislature not to have been passed, there can be no reason
why the same journal may not be used to show that an act not included in the
annual volume or certified by the secretary of state, was in fact regularly passed
by the General Assembly. As before stated, the journals of the legislature are the
conclusive evidence of the passage of an act. In this connection a very full
discussion will be found in 47 O. S., p. 348 Other authorities might be cited,
but we deem what has already been said sufficient to show that the act in question,
if shown by the journals and rolls of the last General Assembly to have been regu--
larly passed and enrolled and signed by the presiding officer of both houses, is a
~valid and existing law although the same was never deposited with the secretary of
:state nor certified by him for publication in the annual volume of Ohio laws.
Very truly.
J. E. Toon,
Assistant Attorney General,
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SCHOOL PROPERTY—OWNERSHIP.

Corumeus, Ouro, May 16th, 1900

P. H. Kaiser, Attorney af Law, Clevelawd, Ohio.

Dear Sir:—Your letter of May 12th, addressed to Hon. Lewis D. Bone-
brake, is referred to this office for answer. In said letter you state that Notting—
ham village school district has been created out of only a portion of the territory
which constituted a sub-district in Euclid township, and that a small portion of
the territory of the former sub-district is outside the limits of that village school
district, the terriforial boundaries of the village and the village school district
béing identical; and the specific question asked is, to whom do the school lot and
building belong; to the township school district or the village school district,
said school lot and building bezing situated within the limits of the newly created
village district?

In the first place [ have my doubts as to the regularity of the creation of a.
village district out of a part only of a sub-district, The fact that a village
v.'xisting within the limits of a sub-district becomes incorporated does not
thereby sever it from the remaining portion of the sub-district, but the entire
treritory included within such sub-district continues under the control of the
board of education of the township until the same is erected into- a special or
village district, that portion of the tervitory lying outside of the incorporated
village being territory annexed to such village for school purposes. Now when
such village desires to erect a village district, such territory annexed to said
village should properly be included as a part of such village district and the
clectors residing in such annexed territory should have the right of participating
in the creation of such village district and the election of officers therefor. Were
this not true, a portion of a sub-district by causing themselves to become
incorporated as a village and afterward erected into a village district, might
exclude the remaining portion in such sub-district from all educational privileges.
It is not a sufficient answer to this objection to say that the remaining portion
of such district would still be under the control of the township board of educa—
tion. The provisions made by the township hoard for the remaining portioh of
the township might be entirely inadequate to provide the residents of this portion
of the sub-district with adequate school privileges. ;

Tt is not within the power of a portion of a district to thus change the
boundaries of the district by the incorporation of a village within a portion of the
territory included in a sab-district, and then erect such village into a village
district, or by any other means.. The boundaries of a school district can only
be changed by the action of the boards of education having control over the
territory affected by such change. The township board having fixed the boun—
daries of this sub-district, including Nottingham village, such district could
only be changed by the consent of the township board of education, so that
when Nottingham village attempted to erect itself into a wvillage district, the
territory annexed to such village for school purposes must be included in the
territory forming the village distriet, . : .

This would probably furnish the answer to your main question, viz.: “To
whom does the school property located in such village belong?’ 1 presume the
school property referred to was provided by the board of education for the especial
use and benefit of this sub-district in which it was located; a change in the form
of this district would, in no way, affect the use to which this property is to
be applied; it is still school property for the use and benefit of the inhabitants
of this district; it properly helongs to the district and not to Ithg board of
education, although, technically speaking, the board of education holds the
title. They held it, however, for the benefit of the inhabitants of the district
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in which it is situated. When this district changed its form from a sub-district
to a village district the control of this property would pass from the township
board of education to the village board of education. There is no analogy
between such a case and the case of the Board of Education against the Board of
Education in the 46 O. S., to which you refer in your letter. In the latter case
the property in question was provided by the board of education of the township
for the use and benefit of the entire township, and not for the use and benefit
of a particular district. The board of education of a township might, for the
purpose of a high school, purchase property lying within the limits of a village
or special district, and no one would claim that such property, as soon as
purchased by the township board, would pass to the board of education having
control of the district in which such property was.located; neither would a change
in ‘the district in which such property was located change the ownership or
control of the property, but it would still be held by the township board of educa—
tion for the use and purposes for which it was originally acquired. The case
vou referred to is widely different from the case under consideration. Here the
property is not for the use and benefit of the entire township, but for the use
and benefit of the particular district in which it is situated, and, I think there
can be no question but that the title to such property becomes vested in the
hoard of education having control of the particular district in which it is situated.
1f I correctly understand the case reported in the Ohio Legal News, under date
of May 21st 1900 it fully sustains the position above taken, in so far as it is

applicable at all to the question under consideration.
Yours very truly, :

J. E. Toop,
Assistant Attorney General,
Approved: : ¥
J. M. Suerrs, Attorney General. A

SALARY PROSECUTING ATTORNEYS.

Corumeus, Ouro, May 16th, 1900.
E. G. McClelland, Bowling Green, Ohio.

Dear Sir:—Yours of May l4th at hand and contents noted. Your inquiry
goes to the question, as to when the federal census taken this year (1900) shall
be taken as the basis of computing the salary of the prosecuting attorneys in those
counties of the state in which their salaries depend upon the population of their
respective counties?

‘While I have no copy of the law before me, yet [ understand the census is
required to be completed by July 1st. Hence, the inquiry arises as to whether
the salary for this year shall be computed according to the population as returned
by the enumerators for 1890 or 19007 Section 1297, after making provision for
the salaries of prosecuting attorneys of certain counties, provides that the pros-
ecuting attorneys of each other county shall receive as an annual salary, $2.00
for each one hundred inhabitants of such county contained at the next preceding
federal census. This “annual salary” of the prosecuting attorney commences
on the first Monday of January—the day he assumes the duties of his office;
and as a matter of course for each succeeding year thereafter, his annual salary
commences on the first Monday of January, and it is my opinion, the population
of the county as shown by the federal census next preceding the time when his
annual salary commences should determine his salary for the whole year. It
oculd hardly be an annual salary, and be increased or diminished during the year.
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It is true this question is not free from doubt, but I am of the. opinion the
data for computing the salary of the prosecuting attorney for the year 1900 must
be taken from the population as shown by the census of 1890,

J. M. SuEeers,

Attorney General.

APPROPRIATIONS.

[t

Covumpvus, Ouio, May 17th, 1900,

Hon. George K. Nash, Governor of Ohio.

Dear Sir:—Your communication is at hand and contents noted. You call
my aftention to three several bills passed by the last General Assembly. And
inquiry is made as to whether the legislature made any appropriation for the
payment of the salaries and awards required to be paid by virtue of the provisions.
of these acts. :

I will consider them separavely. :

First. The first act is H. B, No. 17, which provides for the appointment by-
the Governor of a chief examiner of steam engines and six district examiners.
The salary of these officers aggregate $9,000.00 per year. There is no appro-
priation for the payment of these salaries unless the following language in the
act is sufficient for that purpose: .

“The chiel examiner shall receive a salary of $1,800 per
annum, and the district examiners shall each receive a salary
of $1,200 per annum, which salary and all necessary traveling
and office expenses incurred by said examiners in the discharge
of their duties, shall be paid out of the treasury of the state,
from any fund therein not otherwise appropriated, on the
warrant of the auditor, on the presentation to him of the
proper vouchers.”

This act, it will be observed, provides that these officers shall receive their
salaries and expenses out of the state treasury, out of any fund not otherwise
appropriated, upon the warrant of the Auditor of State; but does not specifically
set apart and appropriate the amount of money required for this purpose. If it
is held that there was vo appropriation, the law either becomes inoperative or
else the officers must act without compensation. Surely it was not the intention
of the legislature that this promise of a salary should turn to “dead sea ashes”
upon the lips of the officers appointed. Ience, if by a reasonable construction
the language guoted can be held to carry with it the necessary appropriation,
such should be the construction. The act, however, does expressly provide that
these salaries and expenses shall be paid out of any fund in the state treasury not
otherwise appropriated; so it seems to me that this language in efféct sets apart
and appropriates the necessary fund for the payment of the salaries and expenses
of these officers. Although the act does not designate from what fund the
salaries and expenses shall be paid, yet as the general revenue fund is the only
fund available for that purpose, it is reasonably clear that the legislature in—
tended that payment should be made out of this fund.

This view is strengthened by the case of Ohio ex rel. vs. Oglevee, 37.0. S., 1.
The following language in that case was held to carry with it an appropriation:

“That the sum of $20,000.00, from any money not other—
wise appropriated, is hereby added to the fund now existing
in the treasury of the state, for the purpose of repairing the
buildings of the Ohio University.”
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This was the holding notwithstanding the act did not designate from what
fund the money should be appropriated; and notwithstanding there was no
money in the state treasury to the credit of the Ohio University to which the
$20,000.00 thus appropriated could be added. ’

Second. S. B. No. 51 provides for the appointment of a state fire marshal
and two deputies whose aggregate salaries amount to $6,300. This act also
provides that the money necessary to pay the salary and expenses of these
officers shall be raised by an annual assessment on the gross premium receipts
of all, fire insurance companies doing business in Ohio. These assessments are
required to be paid to the superintendent of insurance, and he in turn is required
to pay the same to the treasurer of state, to be held by him as a special fund
for the payment of the salaries and expenses of the fire marshal and deputies.
This fund is not raised by taxation and is no part of the state’s revenues as com-
monly understood. As well might the fund thus raised have remained in the
hands of the insurance commissioner and be paid out by him upon the presenta—
tion of proper vouchers.

Hence, Pam of the opinion that this fund is available without an appropriation.

Third. ~S. B. No. 253 provides for the appointment of a commission com-
posed of three persons, who are.to receive a salary of $3.00 per day and mileage,
and who are empowered to proceed and investigate the claims of a large number
of persons for damages growing out of the overflow of the Lewistown reservoir,
to report to the board of public works the amount of damages due such per—
sons, and the expenses connected with such investigation. The act further
provides that the board of public works shall pay the sums so awarded and the

*expenses incurred out of any moneys appropriated by the General Assembly for
- that purpose. g

But the General Assembly failed to make an appropriation for’ that purpose.
Hence, "if the commission is eppointed and awards made, the parties must
depend-upon the will of the next legislature for an appropriation.

Very truly,
J. M. SuEerrs,
Attorney General.

PLUGGING OIL. WELLS.
Corumsus, Onro, May 17Tth, .]900.

Hon. E. G. Biddison, Clitef Inspector of Mines, Columbus, Ohio.

Dear Sir:—Your letter of May 17th, containing enclosure signed by William
H. Stoker and others of Lightsville, Ohio, is at hand. In reply thereto will say
1 am of the opinion that the duties of your office do not require you to give any
attention to the matter of the proper sealing or plugging of oil or gas wells unless
such oil or gas well penetrates through coal measures. The act of April 23rd, 1898
(90 O. L., p. 287) entitled “An act to protect the mines in Ohio and the lives of
the persons employed therein,” makes it the duty of ‘the chief inspector of mines,
in cases where any well drilled for oil or gas shall have passed through any
vein of minable coal. when such well shall have been abandoned, to see that
such well is properly plugged in the manner required by said act. (See Bates R.
S., Section 306-1 et seq.)

I know of no other statutory provisions requiring the state inspector of mines
to take any action in reference to the proper sealing or plugging of abandoned
gas or oil wells. T have not a complete copy of the law passed by the last
general assembly, but do not recall any act passed by that body affecting this
question.
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An act passed by the general assembly February Oth, 1893 (90 O. L., p. 24)
contains the general provisions of the statute relating to the plugging of aban-
doned oil or gas wells other than those passing through coal measures, but no
duty is imposed by said act upon the office of chief inspector of mines in rela-
tion to sttich abandoned wells. By said act it is made the duty of the owner or
. operator of any well, when about to abandon the same to properly seal or plug
the well; and if the owner or operator fail to comply with the provisions of this
act, then it becomes the duty of the owner of the land on which such well is
situated, to properly seal or plug the same; and if all the persons hereinbefore
named shall fail to comply with the provisions of the act, then it becomes lawful
for any person, after a written demand therefor to any of said persons whose
duty it is to plug said well. to enfer on the premises where such well is situated,
take possession thereof, and seal or plug the well according to the provisions
of said act. And the reasonable cost and expense therein shall be paid by the
owner or operator of the well, and on his default, by the owner of the land; and ’
the amount of such reasonable cost and expense becomes a lien not only upon
the fixtures and machinery and lease hold interest of the owner ahd operator of
the well, but also upon the land upon which said well is situated. And there
is a further provision in the statute that any person, co-partnership or corpora-
tion violating any of the provisions of the act, shall be liable to a penalty of
$100.00, to be recovered with the cost of a suit in civil action at the instance of
any resident of the state of Ohio; and the amount of said penalty when col-
lected, goes ome half into the school fund of the county in which said suit is
brought, and one half to said persons at whose instance said suit shall have been
brought. (See Bates' R. S. of Ohio, Sec. 4379-1 et seq.) 1 am,

Yours very truly,
J. E. Toop,
Assistant Attorney General.

REMOVAL OF APPOINTEES.

CoLunmpus, Outo, May 18th, 1900,

Hon. M. D). Ratchford, Commissioner of Labor, Columbus, Ohio.

Diar Sik:—Your communication making inquiry as to the power of removal
of officers appointed by the commissioner of statistics of labor is at hand. Reply-
ing thereto I would say that. the general principle is well established that the
power of appointment carries with it the power of removal, except in cases where
the appointment is for a definite term. In such case a removal can only be made
for the causes specified in the statute. In other words, the power of removal
by the appointing power does not exist unless the appointee holds his office merely
at the pleasure of the appointing power.

Section 308a of the Revised Statutes provides:—
“The tenure of office for all superintendents and clerks

of free public employment offices shall be two years from -

the date of appointment, but the commissioner of labor statis-

tics shall have the power of removing any of such superin-

tendents and clerks for good and sufficient cause, and all

appointments and removals of such superintendents and clerks

shall be made with the consent of the governor.”
It clearly appears, therefore, that superintendents appointed by the commis-
“sioner with the consent of the governor are only subject to removal for cause.
The statite does not specify the particular causes which might be sufficient for
a removal, but merely requires that there shall be “good and sufficient cause.”
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1 am of the opinion therefore that the appointees named in your communi-
cation are entitled to hold their respective offices for the period of two years
from the date of their appointment, unless they should be removed for “good
-and sufficient cause” I do not think that the circumstance mentioned in your
communication, that there was an interval of some months between the expira—
tion of the first term of one of such appointees and his re-appointment, would
have any weight. The appointment, when it was made, was for a full term, and
the term would begin at the date of the appointment. The time intervening be-
tween the expiration of the former term and the date of the re-appointment,
would be merely an interval that was not provided for by any appointment. I am,

Yours very truly,
J. . Toop,

Assistant Attorney General.

CONSTRUCTION — HALLOCK CONTRACT.

Covuntsus, Omio, May 19th, 1900.

“To the Board of Managers of the* Ohio’ Penitentiary.

GeNTLEMEN —In compliance with your request I have examined the contract
between the Board of Managers of rhe Ohio Penitentiary and the A, T. Hallock
Co., and the papers and memorandums submitted therewith, and have reached the
following conclusions in regard to the same: This contract was entered into
the 5th of April, 1899, and was for a period of one year, with the privilege on
the part of the company of renewal from wyear to year for four years, on the
same tertns and conditions as contained in the original contract. It appears then
that this-contraet has expired unless the said company has taken the proper action
to exercise its option of renewal. I tfake it that the requirement on the part of
the company to obtain a renewal of this contract would be (a) notice to the
Board of Managers and (b) tender of a sufficient bond. Have these require—
ments been complied with? I do not so understand. [t seems that about the
time of the expiration of this contract A. T. Hallock:) made a verbal request of
the Board of Managers that this contract be continued for another year and as-
signed to the Ohio Glove Company. No formal action was taken in reference
to this request by the Board of Managers. The request was an entire one, and
if entitled to any consideration at all, it could not be considered notice to the
Board of Managers on the part of the A. T. Hallock Company that said com-
pany desired to continue its contract with the board, but it was more properly a
request that the board make a contract with the Ohio Glove Company. In this

_state of the facts, 1 do not believe that it could be claimed that the A. T. Hallock
Company had given proper notice to the board that it desired to renew its
contract for another year. .

No bond was tendered either by the A. T. Hallock Company or the Ohio
‘Glove Company, The statute requires the Board of Managers to award contracts
. for labor only upon the giving by the contractor of sufficient security to the board
for the faithful performance of the contract. In other words, it is indispensable
to the making of a (;ontrﬂ'ct that a bond should be given on the part of the con-
tractor for the faithiul performance of the contract. In the making of the original
contract the statute requires that bids shall be accompanied by a bond conditioned
that the bidder. will comply with the terms of his bid if it be accepted. , The Board
of Managers could not be required to take any action or grant any privileges or
rights to this company unless the company first tender a sufficient bond. In the
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case of a renewal of a contract already in existence, where the option is entirely
“with the contractor, the act or failure to act on the part of the board can make no
difference to the contractor who seeks to enforce his option to have his contract
renewed. It is important, however, that every act or requirement on his part be
promptly and faithfully performed, and as the Board of Managers could not pos—
sibly continue his contract except upon the condition that he furnish a sufficient
bond, it is absolutely necessary that he tender to the board a sufficient bond within
a reasonable time. It is not the duty of the board to ask for the bond, but it is
the duty of the confractor to tender the same, and a failure to do so within a
reasonable time would be fatal to his option. The bond furnished with the original
contract is defective in that it does not carry a revenue stamp. It is also limited
to the term of the contract, to—wit, one year, so that since the fifth day of April,
1900, this company has been operating without a venewal of its contract, and
without furnishing or tendering to the board any bond for a renewal of the con-
tract. It would certainly seem that these facts, especially when taken in con-
nection with want of proper notice of the desire on the part of the company to
renew their contract, would justify the Board of Managers in considering its
contract with the A. T. Hallock Company fully terminated and at an end.

Another fact in connection with this contract leads me to doubt the authority
of the Board of Managers to make such a contract, in the first instance. 1 refer
to the fact that it provides for the labor of three hundred so-called “infirm”
prisoners at a compensation which would produce for their labor, 1 am informed,
less than 40 cents per day. By the term “infirm prisoner,” T understand is meant
those who are physically disabled as well as those whose term is only for one
year, and who are therefore unskilled. In connection with the employment of
prisoners it is provided in Section 7388-5 Revised Statutes as follows:—

“But no arrangement shall be made or entered into by the
board for a longer period than one year, that will produce
less than seventy cents per day for the labor of able-bodied
Lunvmts excepting that convicts during the first year of their
:acnten(:c or those who are entirely unskilled, -or disabled by
disease or old age, cripples, females and minors, may be tem-
porarily hired at less than the above rate.”

This contract, considered with the provisions of renewal, is practically a
five—year contract, and the guestion arises, has the hoard, under the section above
Jquoted, authority to make a contract for that period of time, even for the labor
of these so—called “infirm prisoners”? [ have my serious doubts whether the board
has any such power. All such prisoners as may be denominated “infirm” are in-
cluded in the classification given in the latter part of the section above quoted, -
and the provision is that such may be “temporarily hired” at a rate that will
produce less than seventy cents per day for their labor. It certainly would seem
that the word “temporarily’” is not consistent with a five-year contract, particu—
larly when we take into consideration the fact that five years is the extreme
limit for which the board has authority to make a contract.

Without taking into consideration the other questions presented, 1 am of
the opinion that enough has already been said to show -that this contract is no
longer of any binding effect upon the Board of Managers of said penitentiary. I am,

Very truly yours,
J. E. Toop,
[ Assistant Attorney General-
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DYNAMITING STREAMS!
] Corumeus, Ouro, May 21st, 1900.

Hon. L. H. Reutiigerr, Chief Fish and Game Warden, Athens, Ohlio.

Dear Srr:—Your letter of May 19th, enclosing communication from Fred C.
Ross, of Springfield, Ohio, at hand. In said communication Mr. Ross says that
the county commissioners claim to have control of all streams in the county, and,
therefore, have a right to authorize persons to dynamite in such streams for
the purpose of raising a dead body supposed to be in such stream. I think the
claim of the commissioners is a little broad. T know of no statute giving to the
Board of County Commissioners control of the streams within the county. True,
they are reauired. at times, to make certain improvements in connection with
such streams, or water courses, but they are not authorized to take any action
in reference to such streams or to make any improvements thercon, except upon
petition signed by property owners interested in such stream. If the stredms
are not navigable they belong to the riparian owners, and if navigable, they be-
Jong to the public, and the commissioners have no more right or control over
the streams than private individuals. But even if the claim of the commissioners
were true, the control would still be subject to law, and they would have no
right to authorize any unlawful use of such streams, or to authorize any person
or persons to commit. an act in relation to such streams, which would be in
violation of law. ‘ '

In the case of a dead body supposed to be in the bed of a stream, T would
suppose the Board of Health would have the authority and right to make use
of such means and purposes as might be necessary to raise such body to the sur-
face. Whether the use.of dynamite in such stream would have the effect of
raising such body, I do not know, but I have no doubt that the Board of Health
would have the right to authorize the use of dynamite for such purpose if they
honestly believed it would have such an effect, and dynamite used in a stream for

such purpose would be lawful, as being an act of public necessity, even though

the incidental effect of such act was to kill or destroy a number of fish in such
stream. Fvery consideration of humanity would require that a dead hody should
be recovered, and any reasonable means employed for such an end would, doubt—
less, be justified by the courts. and persons employing such means could hardly
be convicted of violation of law, even though technically their act was contrary to
the statute. [ am,
Yours very truly,
J. E. Toob,
Assistant Attorney General.

WHETHER BILL UNSIGNED BY PRESIDENT OF SENATE IS A LAW.

Corumeus, Omnro, May 24, 1900.

Dr. C. O. Probst, Secretary State Board of Health, Columbus, Olhio.

DEar Sik: — Yours of May 21st at hand and contents noted. The question
is whether House Bill No. 283, not having been signed by the presiding officer
of the Senate, in the presence of the Senate, when the same was in session,
hecame a law without his signature. The copy of the journal of the Senate
is furnished this office by you, states that the bill in question “was signed by the
Speaker of the House of Representatives, and returned to the Senate, whereupon
the President of the Senate announced that he had signed said bill.” But,
tupon an inspection, it appears that the act was not signed by the President
of the Senate. :
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Article 2, Section 17, of the Constitution provides: “That the presiding
officer of each House shall sign, publicly in the presence of the House over
which he presides, while the same is in session, and capable of transacting
business, all bills and joint resolutions passed by the General Assembly.” The
journal of the Senate, as appears irom the copy furnished this office, does not
recite that the President of the Senate signed this bill, in the presence of the
Senate while it was in session, and capable of transacting business. The journal
does not recite, even, that the Senate was in session. Nor does it recite t'hatL
the President of the Senate signed the bill. It simply recites that he “announced
that he had signed said billL” This statement in the journal would not indicate -
either the time or place ol signing the bill. Tt does not state the fact that
the bill was signed, but merely that the President of the Senate “announced”
that he had signed the bill. '

Waiving that question, however, as the section of the constitution already
quoted requires a bill to be authenticated by the signature of the presiding
officer of each House, the bill must fail for want of that constitutional require-
ment. See State against IKeisewetter, 45 O. S., 254, where the exact question
was before the Supreme Court and it was held that this provision of the consti-
tution was mandatory, and no bill became operative as a law until signed as
required by this section. '

Very truly yours,
1. M. SuEETs,
Attorney General.

RELEASE OF PRISONERS AND REAPPREHENSION.
Corumpus, Onio, May 24, 1900.

R. H. Day, Proseeuting Attorney Stark County, Olio, Canton, Olio.

Dear Siv: — Your communication at hand and contents noted. [ gather
from your statement that a person charged with a crime in West Virginia fled
to the State of Ohio, and was there apprehended by virtue of extradition papers
sent from the Governor of West Virginia, and honored by the Governor of
Ohio. That habeas corpus proceedings were had before the Probate Court of
Stark County, the person ordered to be held a reasonable time for the appear-
ance of the agent to take the accused. The agent appointed to take the accused
sought to appoint a substitute, and, while the prisoner was in the custody ef
the substitute he was set at large by writ of habeas corpus by the Probate Court
of Stark County. The question which you propound is, Whether, under such
circumstances, the prisoner may be reapprehended by virtue of these extradition
papers, and taken without the State of Ohio to answer the criminal charge
named in those papers? .

The only thing that would seem to place any doubt upon that power is
contained in Section 5747 of the Revised Statutes, which reads as follows:
“A person who is set at large upon a writ shall not be again imprisoned for
the samie offense, unless by the legal order or process of the court wherein he
is bound by recognizance to appear, or other couwrt having jurisdiction of the
cause or offense.”’ '

Owing to lack of time I am unable to give you an extended opinion, but
will say that this question has been before me on other occasions and it is
clearly my opinion that this statute is limited to those cases wherein the prisoner
has been set at large upon the merits of the case upon which the extradition
papers were founded, and not upon some technicality. There is a statute in
New York, of which this is a substantial copy, and such has been the holding
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of the courts of that state, but, owing to lack of time, I am unable to cite you
the reierence. The laws were made for the purpose of meting out substantial
justice, not for the purposes of enabling criminals to go free. Consequently,
it is clearly my opinion that the prisoner may be reapprehended, and taken
cwithout the state upon these extradition papers. '
Yours very truly,
J. M. Suzers,
Attorney General.

SUPERINTENDENT TFREE EMPLOYMENT BUREAU.
Covrumeus, OQuio, May 25, 1900.

Hon. M. D. Ratchford, Labor Commissioner, Colwmbus, Ohio.

Diar Sir:— In your communication to this office under date of May 207
you state that the term of the superintendent of the “Free Employment Bureau”
of Toledo, Ohio, will expire on the first day of September, 1900; that the
salary paid said superintendent is $1200 per year, but that the council of said city
threaten to reduce the salary of said superintendent to a merely nominal sum;
and you inquire if the appointment of a successor to the present superintendent,
whose term would begin September 1, 1900, would prevent the council from
malking such a reduction in the salary.

In Section 308, Revised Statutes. are found the following provisions in
relation to the appointment and salary of such superintendent:

“Said commissioner (that is, the commissioner of statis—
tics of labor) is hereby authorized and directed immediately
after the passage of this act, to organize and establish in all

~cities of the first class, and cities of the first and second grade

 of the second class in the state of Ohio, a free public employ-
ment office, and shall appoint one superintendent for each of
said offices to discharge the duties herein- set forth. * * *
The superintendent of each of said offices shall receive a salary
to be fixed by the council of such city, payable monthly.”

It thus appears that while the appointing power is in the hands of the com-
missioner of labor, that the right to fix the salary is in the hands of the city
council, )

Section 20 of Article II of the Constitution of Ohio is as follows:

“The general .assembly in cases not provided for in this
Constitution, shall fix the term of office and the compensation
of all officers; but no change therein shall affect the salary of
any officer during his -existing term unless the office be
abolished.” '

In the case of s;upcrimendents provided for in Section 308, Revised Statutes,
the legislature had not fixed the compensation, but have merely given the power
to the city council to fix the same, and the only limitation placed upon the
power of the city council is that the compensation for such superintendents shall
be a salary and payable monthly. There is quite a broad distinction between
the term “compensation” as used in this section of the Constitution and the term
“salary,” and it is salary and not compensation, which cannot be changed during
the existing term of any officer. Tt is clear therefore that the salary of the superin—
tendent of the free employment bureau cannot be changed during his existing term.

The only question to be decided then is, When does the term of such superin-—
tendent begin?
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Section 808a provides: ' ' ' R
“That the tenure of office for all superintendents and
clerks of free employment offices shall be two years from the

date of appointment.”

Without referring to the decisions of our courts, which hold that the term
of office does not begin until the officer has qualified and entered upon the
discharge of the duties, it seems very clear that this section (308a) contemplates
that the appointment for another term cannot be made until the expiration of
the previous term. What I mean is, that two persons cannot be considered
as holding the office of superintendent at the same time; and while the com-
missioner may designate who is to have the succeeding term, yet the appoint-
ment cannot in fact be made or cannot become effective until the expiration
of the former term. MHence, the constitutional provisions above quoted would
not operate to prevent the council from reducing the salary for the succeeding
term at any time prior to the commencement of such term. I do not discuss
the question, however, of the right or power of the council to reduce a saldary
to a merely nominal sum. The law imposes upon the council the duty to fix
a salary, and if the council should refuse to obey the injunction of the statute,
or should seek to evade the same by fixing a merely nominal swm, it is possible
that the superintendent affected by such action on the part of the council, could
recover from the city on a quantum merunit for his services. This question,
however, is not presented in your communication, and hence I merely suggest

" the above without undertaking to give an opinion on the same.
Very truly, )
J. E. Toop,
Assistant Attorney General.

BOXWELL TUITION.

Covrumpus, Quio, May 26, 1900.
F. W. Woods, Medina, Olio.

Diear Sir: — Your letter of 25th inst. at hand. In this letter you state
that two pupils of a joint sub-district composed of terrtitory in York and
Lafayette Townships, said districts being under the control of the Board of
Education of York Township, while said students reside in Lalayette Township
and have passed the Boxwell examination, and the question arises as to which
township should pay the high school tuition provided by Section 4029—1 of
the Revised Statutes, as amended April 14, 1900. The provisions ol the above
act in relation to the payment of tuition reads as follows:

“The tuition of such successful applicant shall be paid by
the board of education of the township or special district in
which such applicant resides, provided there is no high school
maintained or supported by the township or special district
in which such pupil resides where such pupil may attend
without paying tuition.” .

The plain provision as above quoted is, that the tuition shall be paid hy
the Board of Education of the township in which such applicant resides, and
unless this provision would be modified by the. fact that such pupil resides in
a joint sub-district, the answer to your guestion is evident from the reading
of the statute. 1 cannot see how the fact that a portion of the territory of the
township is formed in a joint sub-district with territory in another township,
could in any way release the Board of Education of the township in which such
pupil’rcsidcs from paying the tuition provided for in the act above quoted.
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Tach township is organized under the statute into a township district, and it
is expected that each township should provide the means for the support of the
common schools within the township. The creation of a joint sub-district in
no way releases either township from this obligation, but each township is
required to contribute to the expenses of the joint sub-district in proportion
to the number of pupils residing in the territory in the township included in
such joint sub-district, so that each township is required to provide for the
expense of education of each pupil in sucl’ township. This is the general prin-
ciple upon which the entire common school system rests. FEach district is
required to provide for the education of all the youth residing within such
district.,

Hence, I am very clearly of the opinion that in the case you cite, the tui-
tion required to be paid by Section 4020—1, should be paid by ‘the Board of
FEducation of the township in which the pupil resides,

Very truly,
J. E. Toop,

Assistant Attorney General.

ALLOWANCE FOR CARE OF COUNTY JAIL.

Corusmpus, Onro, May 26th, 1900,

W. E. Wood, Medina, Ohio.

Dear Sir:—Yours of May 25th at hand and contents noted. The facts as
I gather them from your communication are, that the sheriff of your county has
been allowed 50 cents per day for taking care of the county jail since April 22nd,
1896, at which time Section T379 was repealed, taking from the sheriff the right
of such allowance, and the queastion submitted is, whether the sheriff who was
in office at the time of the repeal of the statute, was entitled to the 50 cents per
day allowance until the closz of-his existing term? I understand from your
statement that he claims that the statute could not affect him by virtue ol Art.
I, Sec. 20, of the Constitution, which reads as follows:

“The General Assembly, in cases not provided for in this
Constitution, shall fix the term of office and the compensation
of all officers; but no change therein shleII affect the salary of
any officer during his existing term, unless the office be
abolished.”

It has been held so frequently by the Supreme Court of Ohio
that the term “salary” as used in the Constitution does not in any manner protect
the officer from a change of fecs, that I need not cite any decisions upon the
subject, as you are familiar with them. Hence, it is clear that the sheriff is not
protected by this provision of the Constitution, and to the extent that he received
money after the repeal of the statute for the care of the jail, was an illegal allow—
ance, and may be recovered back. ’ .

As to the sheriff elected after the repeal of this statute, of course as T under—
stand your letter, there is no controversy, but the allowance is without authority,
and can be recovered back. Tt is clear to me that such is the law. -

Very truly,
J. M. Sueers,
Attorney General.
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CARPENTER'S SALARY BLIND ASYLUM.
Covrumsus, Onro, May 28th, 1900.

Hon. H. P. Crouse, Member of the Board of Trustees The Ohio Institution for the

Blind, Teledo, Olio.

Dear Sir:—Yours of May 25th at hand and contents noted. I gather from
your communication the following facts:

The sum of &775 per year was made available, by appropriation for the
carpenter employed by your board for the institution.

That the Board of Trustees fixed the salary of the carpenter at §60 per month,
and never increased it.

That the Board of Trustees received a letter dated October 31st, 1899, signed
by the Hon. W. D. Guilbert and Hon. J. P. Jones, indicating a desire on their
part, and that of the finance committee that Mr. Gollins, the carpenter employed,
be allowed the full sum of §775 per year.

That upon this statement N Golling drew $120 for time already served, and
without it having been allowed by action of the Board of Trustees.

Upon that state of Tacts this sum of $120 was drawn from the treasury without
authority of law. The mere fact that $775 was made available for the use of the
carpenter gave him no right to it, bur only such part thereof as he was entitled
to by virtue of the terms of his employment,

It matters not what the finance committee of the House may have desired
at the time the appropriation was passed, the trustees of the institution, and the
trustees only, had the power to contract with the carpenter, and say what sum
he should receive; and it certainly would not be bad policy to save something out
of the appropriation for the state, if the trustees could reasonably do so.

Ags indicated above, in my opinion, the sum of $120 so drawn [rom the treasury
can be recovered back.

Very truly yours,
J. M. SuEeeTs,
Attorney General.

NUISANCE AT ASHVILLE.
» Corvmpus, Omio, May 20th, 1900

Dy, C. O. Probst, Secretary Board of Health, Columbus, Ohio.

Dear Sir:—Your communication with reference to the nuisance at Ash-
ville, Ohio, i at hand. The statements contained in the engineer's report are
silent as to whether the sewer in question was tapped by Dr. Squires pursuant to
permission of the village council, ot whether tapped without permission: also
silent as to whether there is any sewerage system in the village. The report is
also silent as to whether there is a local board of Lealth in the village, and if
there is, why it is not acting instead of the State Board., There is some difference
between the powers of local and state boards of health., Hence, T am unable to
determine from the facts given just who would be bound legally to stand the
expense of changing the sewer referred to.

However, the important question now is not who should bear the expense’
of abating the nuisance complained of, but how can it be most expeditiously and
effectively done. If the local authorities are of the opinion that Dr. Squires is
responsible for the nuisance, and should bear the expense of the abatement,
they should proceed under Section 2116 to abate the nuisance and charge the
' expense to his property. '
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If Dr. Squires is not satisfied with the action of the local authorities, he
may appeal to the courts for redress. An opinion ifrom this office would neithers
bind Dr. Squires nor the village of Ashville, hence, would be of no value to the
board of health.

Very truly,
J. M. SHEETS,
Attorney General,

TRANSFER OF FUNDS BY COUNTY COMMISSIONERS.

Corumpus, Ouro, May 30th, 1900.
Colhwmbus Ewalt, Prosecuting Attorney, Knox County, Mt. Vernon, Ohio.

DEear Sir:—You inquire in your letter of May 29th whether the county com-
missioners have power, by the provisions of Section 2834, Revised Statutes, to
transfer a surplus of $1,000 in the poor fund, to that of the general county fund.
In my opinion they have no such power.

Section 961 provides:

“The board of infirmary directors shall on the first Mon-
day in March annuvally, certify to the county auditor the ‘
amount of meney they will need [or the support of the
infirmary- for the ensuing year, including the amount for
all needful repairs at the infirmary; and the county aunditor
shall place the amount so certified by the infirmary directors
on the tax duplicate of the county, and said infirmary directors
shall have full control of said poor fund and shall be held
responsible for the same.”

It is seen by this section that the poor iund is raised by tax levied by the
infirmary-directors, and is also completely within their control. The infirmary
directors would have queer control, indeed, over the poor fund if the county
comnussioners, whenever they concluded there was a surplus in it, could take
this fund away from them. Sections 964 and 2834 should be construed together,
so as to give both an operating force. This is an old and familiar rule of con—
struction, which needs no citation of authorities. Should Section 2834 be so
construed as to give the county commissioners power to take this fund from the
infirmary directors and place it into the county fund, it would render Section
964 practically nugatory. Such construction is never allowed by the courts.

Section 2834 provides:

“Whenever there is in the treasury of any city, village,
hamlet, county, township or school district, any surplus of
the proceeds of a special tax, or of the proceeds of a loan
for a special purpose, which surplus is not needed for the
purpose for which the tax was levied, or the loan made,
such surplus may be transferred o the general fund by an
order of the proper authorities entered on their minutes.”

It will be observed that this section does not zssume to give the county
commissioners power to transfer any particular fund, It provides that the “sut-
plus may be transferred to the gencral fund by an order of the proper authorities
entered on their minutes. The “proper authorities” to transfer the poor fund
would hardly be the commissioners, for, by express enactment, they have no
power or control over this fund.

Again, the poor fund of the county is not “the proceeds of a special tax,”
which, by the provisions of Section 2834, above quoted, may be transferred,
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The poor fund is a fund provided for by an annual levy to be used in the
support of the poor, and the law providing for such levy has general operation
throughout the state; while a “special tax” is raised in a particular locality for a
particular purpose, and as soon as the purpose is accomplished the power to
continue the levy ceases. For an example of a “special tax"” see State ex rel.
against Commissioners, 31 O. S., 211

It will further be observed that the remaining provision of Section 2834 does
not allow the general fund of the county to. be replenished by the transfer to it
from any other fund and, at the same time, make a levy for the county fund to
the limit provided by law. The commissioners are not permitted to evade the
statutes in that way. It is clear, by the provisions of this section, that, in no
event, either by transfer of funds or otherwise, is the county permitted to raise
and expend a fund beyond the limits of the levy provided for in the statute.

Even if Section 2834 were construed to authorize the transfer indicated in
your letter, it is wvery questionable if the act would not be unconstitutional.
Article 12, Section 5, of the Constitution provides

“No tax shall be levied, except in pursuwance of law; and
every law imposing a tax shall state distinctly the object of
the same, to which only, it shall be applied.”

The levy for the poor fund was made pursuant to an express statute author-
izing the same, and was raised for the support of the poor. If it could be trans—
ferred with impunity to the general county fund it would be a clear evasion,
in my opinion, of this provision of the Constitution.

It is unnecessary, however, to cite authorities or discuss this question at
length, as it is clear, to my wmind, that under the provisions of the statutes,
as they now exist, the commissioners are without authority to make the transfer
suggested in your letter.

Very truly yours,
J. M. Smuzrts, .
Attorney General.

SAVINGS AND LOAN ASSOCIATIONS AND SAFE DE.PbSI’F ANDr
TRUST COMPANIES.

Covrumeus, Ouro, June 4th, 1900,

Hon. Charles Kinney, Secretary of State, Columbus, Ohio. .

Dear Sir: — Your comunication of May 29th, in which you submit the pro-
prosed amendinents to the articles of incorporation of The State Banking and Trust
Company, is at hand. The question presented is “Can a corporation organized
as a savings and loan association, by an amendment of its charter, be authorized
to transact the business and assume the powers of a safe deposit and trust
company?”

Both savings and loan associations and safe deposit and trust companies are
organized under the general laws pertaining to the formation of corporations,
while Chapter 16 of Title 2 R. S., contains the special provisions applicable to
such corporations. Sections 3927 to 3821 inclusive relates to savings and loan
associations, and Sections 3821 a to 8821 g inclusive relates to safe deposit and trust
companies. An examination of the various sections of this chapter discloses that
the provisions relating to safe deposit and trust companies were enacted some
time aftet savings and loan associations had been authorized. These provisions
are found in Vol. 79, O. L., p. 101 and are entitled “An act supplementary to
Chapter 16, Title 2, part second of the Revised Statutes of Ohio, and to pro-
vide for the creation and regulation of safe deposit and trust companies.”
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1t would appear from this Title that the Legislature had in mind whel? enact-
ing the provisions velating to sale deposit and trust companies tl:l(‘. crea.tmn aud.l
regulation of a new class ol corporations, and not merely the granting of increased’
powers to corporations already in existence. This purpose is further shown. by
the full and careful specification contained in this act of the powers to be exFrm.sed
by such safe deposit and trust company, and which are found upon examma-h.on
to be widely different from the powers conferred upon savings and loan associa~
tions by the chapter to which this act is supplemental. Some of the distinctions
between the powers of the two classes of corporations are as follows: )

“Savings and loan associations are authorized to receive
on deposit for safe keping or investment all sums of money
that may be-offered for that purpose, or that may be ordered i
to be deposited by any court in this state having custody of o)
money; while safe deposit and trust companies are authorized
to receive on deposit for safe keeping government securities,
stocks, bonds, coins, jewelry, plate, valuable books and
‘ocuments and other property of every kind. Such companies o
are also authorized to act as agent or trustee for the purpose
of registering, countersigning or transferring certificates of
stock, bonds, ete., or to receive and hold moneys and prop—
erty on trust or on deposit from executors, admiiistrators,.
etc. Such companies may also act as executor, administrator,’
assignee, guardian, receiver, or trustee or in any other trust
capacity and receive and take any real estate which may be
the subject of any such trust, and to act as agent under any
power.” /

Tt appears to me that these purposes are widely different. [ fake it that a
deposit- with a savings and loan association creates between such association and
depositer the relation of debtor and creditor, while a deposit with a safe de~
deposit and trust company of any of the property which such company is author—
ized to receive creates a trust relation.

In pursuance of this distinction it will be observed that the powers conferred
upon a savings and loan association in relation to the investment and control of
their deposits as well as their original capital, is much more liberal than the powers
conferred upen a safe deposit and trust company.

Savings and loan associations may invest their funds in stocks, bonds, real
estate securities, or may discount notes and bills of exchange, and may make
loans to the directors or other officers of such association to an amount equal
to one-half of the amount of stock owned or held by such officer; and the board
of directors are authorized to prescribe the terms in which deposits shall be re—
ceived and paid out and the mode of transacting, managing and conducting:
the affairs and business of the corporation; while the moneys and properties;
received in  trust by safe deposit and trust companies together with:
the capital of such company may be loaned on, or invested only in:
certain prescribed securities unless by the terms of the trust some other mode of”
investment is prescribed; while no loan can be made either directly or indirectly-
to any officer or trustee of such company. Other distinctions might be pointed!
out but T deem these sufficient to show that the purposes and powers of the two.
classes of corporations are widely different, In this connection it might be.
stated that the act of the General Assembly passed April 16, 1900, attempts to
confer upon certain savings and loan associations organized and doing business .
in any city of the third grade of the first class or first grade of the second class
the power to also dc a safety deposit and trust business. This bill however, can—.
not iaffect the “question now under consideration for as I understand the State.
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Banking and Trust Company is organized and doing business in the City of
Cleveland, Ohio, while the act above referred to applies only to the cities of
Toledo and Columbus. But even if said act did apply, I would have my doulbts
as to its constitutionality. The purpose and powers of the two corporations being
as above shown widely different, it would seem very clear that the two kinds
of business could not be engaged in by the same corporation.

As above stated these corporations are formed under the general statutes re—
lating to the creation of corporations of which Section 3235 provides, “Corpo-
rations may be formed in the manner provided in this chapter for any purpose
for which individuals may lawfully associate themselves except for carrying on
professional business.” In construing this section in the case of State, ex rel.
vs. Taylor, 55 O. S., p. 61, the Supreme Court on page 67 say: -

“It will be noted that the word is ‘purpose’ not ‘purposes’.
Its use implies a limitation. This limitation must have been
_ by design. It is a most wise and reasonable one. We cannot
i assume that the General Assembly would intentionaliy clothe
corporations with capacity to unite all classes of business
under one organization, as this would tend strongly to mo-
nopoly.. Construing this section wholly by itself it will not
o justily the contention that a corporation orgeanized for one
’ i “purpose can be changed by amendment into a company
having authority to pursue a number of differing and unre—
lated purposes.
i Indeed the only rational deduction is the exact opposite.
{ "~ But the section does not stand alone. Tollowing, under the
L same title, there are provisions for the incorporation of no
less than fifteen different kinds of corporations, including
street railway companies, and, by later enactments, the for—
mation of electric companies for conducting electricity for
light and power purposes, and to contract with municipalitics
for lighting streets is authorized. If it had been the design 7.
of the General Assembly, by Section 3235, to give the un—
i limited power contended for, why the subsequent provisions
1 referred to? These enactiments taken together, we think,
support the conclusion that a corporation may, except where
distinct provision is made, be organized for one main pur—
pose, not for hali a dozen, Nor is this unreasonable. It
would seem to be a sufficient extension of the words of any
grant to corporations to hold that they may possess such in-
cidental powers as are necessary to carry into effect the
powers expressly conferred. Nor are we without authority
bearing upon the construction of Section 3233 In the State
vs. Stock Company, 38 O. S., 347, it is held that this sec—
tion ‘must be construed as not authorizing the incorporation
of insurance companies, as the organization of such com—
panies is specially provided for in Chapters 10 and 11 of the
same title.’” )

This case was a proceeding in mandamus to compel the Secretary of State to
file and record certain amendments to the articles of incorporation of the relator
by which amendments the purpose and powers of such corporation would be
materially changed, thus making this case very analogous to the ofie under con-
sideration. The court dismissed the petition and refused a writ of mandamus.
For the same reason declared by the court in the above cited case, viz: “the
change proposed would work a substantial change in the purposes of the orig—
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inal organization of this company, and is not authorized by the statutes of the
state,” I am of the opinion that the proposed amendments to the articles of
incorporation of The State Banking and Trust Company should not be filed.
I am,
Very truly yours,
J. E. Tobp,
Assistant Attorney General.

0. N. G. ENCAMPMENT OUTSIDE OF THE STATE.
Corunnpus, Ourto, June 5th, 1900.

Haon, George R. Gyger, Adjutant General of Ohio, Columbus, Ohio.

Drar Sir:—Yours of June 4th received and contents noted. The guestion
propounded is, whether the O. N. G, or any part thereof may be authorized to
hold the annual encampment required by the provisions of Section 3078, Revised
Statutes, outside of the state of Ohio? '

Section 3078 provides:—

“The national guard shall encamp not less than six nor
more than eight days in each year; and unless the com-—
mander—in—chief prescribes the time, place and manner of
assembling the troops for that purpose, the commander of
each regiment, battalion, troop and battery, shall order an.
encampment of his command at some time during the months
of May, June, July, August, September or October, upon
stich date as shall be approved by the commander-in-chief.”

It is thus seen that this section is silent as to whether the encampment may
be ordered to take place outside of the state or not. Hence, in order to determine
this question resort must be had to the purpose of organizing the O. N. G. and
the other provisions of the statute. Section 98, R, S., makes the governor com-
mander—in-chief of the militia.

Section 3034 provides :—

“The active militia shall be known as the “Ohio Na-
tional Guard,” and may be ordered into active  service by
the governor to aid the civil officers to suppress or prevent
riot or insurrection, or to repel or prevent invasion; and
they shall, in all cases, be called into service before the un—
organized militia.”

Section 3079 provides :—

“The commanding officer of an encampment may fix
certain bounds, not including any public road, within which
no spectator shall enter without leave: and whoever intrudes
within such limits, when forbidden to do so, or after enter—
ing by permission conducts himself in a disorderly man-
ner, or whoevér resists a sentry or guard, acting” under or—
ders to prevent such entry, or to prevent disorderly con—
duct, may be arrested by the commanding officer, or by his
order, and taken before a justice of the peace of the proper
township, and, upon conviction of the offense, shall be fined
not more than fifty nor less than ten dollars and the costs
of prosecution, and committed until such fine and costs are
paid. Or, if any person shall temporarily erect any stand,
- booth or other structure for the purpose of exposing for
sale, giving, bartering, or otherwise disposing of any spiritous
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or other intoxicating liquors whatsoever, at or within a dis—
tance of one mile from any such parade or encampment,
he may be put immediately under guard, and kept at the
discretion of the commanding officer; and such commanding
officer may turn over such person to any police officer or
constable of the city, township or town wherein such duty,
parade or drill, encampment or meeting is held, for exam-
ination or trial before any court of justice having jurisdiction
of the place.”

of the peace.”

It goes without saying that the militia is organized for the purpose ol as— '
sisting the civil authorities in preserving peace and good order in the state, and
o suppress and prevent riot and insurrection, and to repel invasion, and it is seen
by the provisions of the statutes above quoted that the militia is subject to the
-«call of the governor at any time for the purpose of performing these duties en-
joined wupon it. If the militia may be ordered to go into encampment beyond
‘the limits of the state, then the commanding officer has the power to send it be-
yond the jurisdiction of tlie governor; for it is clear that no state officer has
any jurisdiction beyond the territorial limits of his state. Hence, an order from
‘the governor calling out the militia might be obeyed or not, as the several memebrs
‘thereof might determine for themselves. Not only that, but the laws of the
State of Ohio have no extra territorial force and all legal control of the com-
manding officers over the militia would end at the state line, and they would
be powerless to enforce a single camp regulation or punish a single infraction of
the rules. The members of the several companies might go into camp or not, as
they saw fit, and the commanding officers would be helpless. Discipline is a
prerequisite to all military service, and there can be no discipline without authority.
‘One of the purposes of this encampment is to discipline the National Guard and
to inure it to camp duty.

Section 3079, above quoted from, provides penalties for any person com-
ing within the bounds of the encampment without permission; also provides a
‘penalty for erecting a stand and selling intoxicating liquors within one mile of
the camp. None of these provisions could be enforced if the encampment were
-outside of the limits of the state.

I do not mean to intimate that the members of the O. N. G. would not
upon honor be gentlemen and submit to camp discipline, even though they were
outside of the state. But I point out these possible resulis of an encampment
beyond the state simply to indicate that it was not the intention of the legislature
to authorize the encampment where the whole purpose of the encampment might be
defeated. L

While I would gladly decide in favor of authority to select a camping ground
outside of the state, viewing the law as T do, I am compelled to arrive at the op-
posite conclusion,

Very truly,
J. M. SHEETs,
Attorney General.

COMPENSATION OF COUNTY SCHOOL EXAMINERS.

. Corusmaus, Onro, June 8th, 1900,
E. G. McClelland, Bowling Green, Ohio. ) )
Diar . Sir:—The question propounded in your letter is whether the county
school examiners are entitled to compensation for the commencement exercises of
pupils entitled to diplomas under the provisions of the Boxwell law?
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Sections 4029-1 and 4029-2 provide for the examination of such pupils; also
provide that the examiners shall make provision for the holding of the county
commencement therein provided for. Section 40204 provides that the compen-—
sation of the county examiners for their official services and the necessary con-
tingent expenses incident to examinations and commencement shall be paid out
of the county treasury in the manner provided in Section 4075 of the Revised
Statutes, Section 4075 provides that the examiners shall have certain fees for
their services in conducting examinations, graded in proportion to the number of
persons taking the examination; also provides for the expenses incident to the
procurement of stationery and room for conducting the examination.

It will be observed no where is there any rule laid down whereby their ser-

_vices in conducting a commencement may be computed. It will be observed that
the statute does not require them to conduct the commencement exercises; simply
provides that they shall procure a place and procure somebody to deliver an
annual address. If they are to have pay for such services, who is to determine
the amount? How is it to be computed? They are conducting no examination,
hence Section 4075 cannot apply.

It has been laid down by the Supreme Court of Ohio so frequently that a
public officer can ask no pay for services except where specially provided by
statute, that I need not cite you any of the decisions. Hence, I unhesitatingly
agree with you that they are entitled to no compensation for their services in
conducting commencement exercises for two reasons: First—They are not re-
quired under the law to conduct these exercises. Second—The law makes no
provision for their payment if they choose to do so.

Very truly,
J. M. Surers,
—_— Attorney General.

RIGHT OF ABUTTING PROPERTY OWNER TO TREAT STREET
ASSESSMENT AS DEBT AND DEDUCT SAME FROM CREDITS.

CoLumpus, Omio, June 9, 1900,

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohto.

Dear Sir: — You seek an opinion from me as to whether the owner of abut-
ting property upon which there is a street assessment may treat the assessment as a
debt and deduct the same from his credits in making his tax returns?

The answer to this question depends upon whether the assessment upon abut-
ting property for improvement of the street is a “legal bonafide debt” owing by the
abutting ot owner within the meaning of Section 2730 Revised Statufes,

In Exchange Bank vs. Hines, 3 O. 5., 1, it was held that the provisions of
the statute permitting a person to deduct debts from credits in making his tax returns
was unconstitutional. While the courts have receded from that holding, they have
continually held to the proposition, that beforé a person can avail himself of the
right to deduct debts from credits, he must come clearly within the letter of the
law. Consequently in Payne vs. Waterson, 37 0."S., 121, the Supreme Court refused
to allow debts to be deducted from investments in bonds. The right conferred by
Section 2730 to deduct debts from credits is in the nature of an exemption from
taxation, hence, the strict rule of construction.

“The exemption must be shown indubitably to exist. At
the outset every presumption is against it. A well-founded
doubt is fatal to the claim. It is only where the terms of
the concession are too explicit to admit fairly of any. other
construction that the proposition can be supported.”

(Ry. Co. v. Supervisors, 93 U. S., 595.)
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The above language is quoted with approval by the Supreme Court in Lee
v. Strauss, 46 O. S., 159.

The theory upon which the deduction of debts from credits in making returns is
allowed, is that for every debtor there is a corresponding creditor, and that tie
creditor returns his credits for- taxation, hence, no property lost to the state
for taxation. If a street assessment is a debt within the meaning of Section 2730
to be deducted by the abutting lot owner from his credits, then there is no co.-
responding creditor to return this assessment for taxation.

It was held in Norwood v. Baker, 172 U. S., 269—followed and approved by
the Supreme Court of Ohio, in State ex rel. vs. Miller, L. B., vol. 43, p. 395—that,

“The principle underlying special assessments upon private
property to meet the cost of public improvements is that the
property upon which they are imposed is peculiarly benefited,
and therefore that the owners do not in fact pay anything in
excess of what they receive by reason of such improvement.”

Here then the value of the abutting lot is enhanced in the market a sum,
at least equal to the amount of the assessment, and if the owner is, by reason of the:
assessment, entitled to reduce his personal tax returns in the amount of the assess-
ment, then in justice, there should be added to the value of the abutting lot the
amount of the assessment, just as the law requires the value of a new structure to
be added to the taxable value of the real estate upon which it is erected. But there
is no such provision in the statute in case of street assessments.

1f street assessments may be treated as debts to be deducted from cr‘dtts,
for stronger reasons, personal and real taxes should be regarded as debts and be
deducted from credits in making tax returns, for the market value of the property
of the tax payer is not enhanced in value to the amount of taxes charged against it.

If street assessments and taxes are to be treated as debts to be deducted from
credits in making tax returns, then the duplicate of the state would be reduced
millions of .dollars without a corresponding creditor to add a dollar for taxation.

For the reasons above given, I am of the opinion that street assessments are
not to be treated as debts to be deducted from credits in making tax returns.

y Very truly,
J. M. SHEETS,
Attorney General,

REPAIRING CROSSINGS BY ELECTRIC RAILROADS.

Corumeus, Oumio, June 13, 1900.

Hon. R. 5. Kayler, Railroad Comunissioner, Cohembus, Olio.

Dear Sir:— Yours of June 12th at hand and contents noted. The facts as
I gather them from your letter are as follows: -

The Pennsylvania Railway Company and an Electric Railway Company cross.
each other at grade at several places. These crossings are out of repair, so
much so, as to malke the running of trains at the usual rate of speed, dangerous.
The Pennsylvania Railway Company is willing to proceed jointly with the Electric
Railway Company, to repair these crossings, each to pay one hali the expense
incident thereto. The Electric Railway Company refuses to join in such repair,
or pay one half of the expense thereof. The Pennsylvania Company has made com-
plaint to you, and the question is, What are your duties and powers in the premises?

Under the provisions of Section 247 R. S., you may condemn these crossings,
order the track of the Pennsylvania Company to be repaired, and also may regulate
the speed of trains until this work is done. Should either the Pennsylvania Com—
pany or the Electric Railway Company desire to protect these crossings with inter--
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lockers or safety devices, such interlockers or safety devices must receive your
approval before they can be erected. Sections 247d, 247e, R, S.

Section 2503 provides that where the tracks of “a street railroad and a steam
railroad cross each other at convenient grade, the crossing shall be made with
crossing frogs of the most approved pattern and materials and kept-in repair at the
joint expense of the companies owning said tracks.” .

You may enforce the repair of the crossings in question, not because of any
control you have over the operation of the Electric Railway, but because of the
control you have over the steam railway by virtue of the provisions of Section 247,
Revised Statutes. '

If the Pennsylvania Company is thus compelled at its own expense to repair
these frogs, it may in turn collect from the Electric Railway one half the ex-
pcndithrc:s incident to such repairs. . Ry. Co. v. Walker, 45 O. S., 377,

Very truly,
J. M. SuEegrs,
Attorney General,

BARNESVILLE SPREAD.

Corumpus, Onwo, June 13, 1900.

Hon. Joseph E. Blackburn, Dairy and Food Commissioner, Columbus, Olio.

Dear Sir: — Yours of June 12th, enclosing a letter from The Barnesville Can—
ning and Packing Company, is at hand. Your inquiry requires an answer to
the following question: Would a compound composed of the different fruits, sugar
and glucose, but labeled, for example “Raspberry Spread”, when, in fact, it is only
partially composed of raspberries, violate the pure food laws of Ohio? 1 am of the
opinion -that it would be a violation of Section 4200-6 of the Revised Statutes.
Tor the.label upon this compound would lead the buyer to believe that the spread
was composed of the fruit therein named, when, as a matter of fact, it would be
composed of that fruit, and probably a number of other fruits in connection with
sugar and glucose. The quéstion is not necessarily whether the compound is un-
wholesome, but does it tend to deceive the buyer? This would clearly do so. Thne
Supreme Court of Ohio in the case of the State against Dreher, 55 O. S., 115, in
speaking of the sale of substances composed of liquid coffee and chicory under the
name of “Liguid Coffee” said: “This is an offense under the statute whether the
compound be deleterious or not. It is a fraud on the purchaser, and one of the
purposes of the statute is to protect him against such frauds.”

If the Barnesville Canning and Packing Company does not desire to place the
formula upon its label it can avoid that by letting its label read something as fol—
lows: “Barnesville Spread, composed of pure fruits, sugar and glucose.” But it
cannot select some leading fruit as though the spread were composed of that,
and say nothing about the other elements 6f which it is composed.

Very truly yours,
J. M. SuEeETs,
Attorney General.,

COSTS IN CASES OF FAILURE TO CONVICT.

CoLumeus, Omio, June 14, 1900.
Hon. L. H. Reutinger, Athens, Ohio.
Dear Sir:— Yours of June 18th at hand and contents noted. The question
submitted is whether or not under Section 409d of the Revised Statutes, as amended
at the last session of the General Assembly, the auditors of the several counties
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must issue their warrants upon the county treasury for costs in cases in which the
state fails to convict? This section among other things provides:

' “In all prosecutions and condemnation proceedings under
the provisions of this act, no cost shall be required to be
advarced, secured or paid by, or bond or undertaking re-
quired- of, any person required under the law to prosecute
such case; and if the defendant be acquitted, or if convicted
and committed in default of payment of fine and costs, or if
the property seized be released, the costs in such case shall be
certified under oath to the county auditor who, after correct—
ing the same, if found incorrect, shall issue his warrant o
the county treasury in favor of the person or persons to whom
such costs and fees are due, and for the amount due each
person.”

It is thus clear that the auditor has no discretion in the matter, but must issue
his warrant on the treasury for thie amount of costs due. If he does not, man-
damus will lie to compel action on his part. It is not like an ordinary criminal
case provided for by the general statutes of Olio, but is specially provided for in
Section 409d above quoted.

Very truly,
J. M. Sueers,

Attorney General,

TRAVELING EXPENSES FOR INFIRMARY DIRECTORS.

Covumpus, Ouro, June 14, 1900.

Thomas I. Trippy, Attorney, Van Wert, Ohio.

Dear Sir:— Your letter of June 13 at hand. In this letter you ask a con-
struction from this office of Section 968, Revised Statutes of Ohio, as to what is
included in the term, “actual traveling expenses,” as used in said section.
This office has heretofore rendered an opinion on this subject to the prosecuting
attorney of Marion County in which this language is used: “In the absence
of any judicial construction of the statute, I have no hesitancy in saying that
every proper and necessary expense incurred by a member of the board of
infirmary directors in the discharge of -his duty, including such items as meals,
horse feed, car fare or charge for other mode of conveyance are all properly
included in actual traveling expenses and should be paid for by the county.”
There certainly can be no reason why the expense of livery hire is not as much
a proper item of traveling expenses as railroad fare or any other mode of con--
veyance. Also, if a member of the board of infirmary directors uses his own
conveyance when he might hire ong and charge the expense to the county,
there can be no reason why he should not be paid a reasonable charge for his
own conveyance,

These should be limited, however, to such as are actually necessary in
the discharge of the duties of the office, and if a member of the board can travel
by rail or by any other mode of conveyance cheaper than by hiring a livery
rig, or by using his own conveyance, it would doubtless be his duty to take
the cheaper mode of conveyance, and he ought only be allowed such actual
traveling expenses as were necessary to be incurred in the discharge of his duty.

I am, very truly yours,
J. E. Toop,
Assistant Attorney General,
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RIGHT OF A PHARMACY BOARD TO ESTABLISH RULES.

Covrumsus, Onro, June 16, 1900

William- R. Ogier, Secretary Board of Pharmacy, Columbus, Ohio.

Dear Sir:—In your communication of June 15 you ask this office for an
opinion as to the power of the Board of Pharmacy to establish a rule that an
application for examination shall be filed in the office of the Board at least five
days prior to the date of the examination,

Section 4406, Revised Statutes, provides: “The Board shall have a com-
mon seal and shall formulate rules to govern its action.,” It is further provided
in Section 4408, in substance, that before a certificate is issued by the Board
authorizing an applicant to practice the profession of a pharmacist, or assistant
pharmacist, the Board must be satisfied that the person presenting himself for
examination is of the required age and is of the practical experience required by
this section. The authority thus given in the statute to the Board to make
rules, is, no doubt, sufficient to warrant the making of all reasonable rules
necessary for the proper perlormance of the duties of the Board. Of course,
such rules must be reasonable in their character and not merely arbitrary. But
from the further provisions of the statutes above quoted, it would seem to
be a reasonable requirement that an applicant for examination should have his
application on file a sufficient time prior to such examination to enable the
Board to satisfy itself as to the other conditions, such as the applicant’s age,
practical experience, ete. These conditions could not be ascertained by an
examination, but must be ascertained by correspondence or otherwise, and,
unless they are satisfactory, it would be a waste of time for the applicant to
submit to an examination,

Hence, T am of the opinion that the rule relerred to in your communication
would be a very reasonable one, and I have no doubt that such a rule would
be sustained by the courts should the question ever be presented there.

) I am, very truly yours,
J. E. Toop,
Assistant Attorney General,

POWERS OF STATE BOARD OF T.-IEALTﬁ TO ABATE NUISANCES.
" ‘ Corumpus, Owuro, June 18, 1900. i

Hon. C. Q. Probst, Secretary State Board of Health, Colwmbus, Ohio.

Dear Sir:— Your communication of June 16, containing enclosures in
reference to the condition of a stream called “Possum Run” in the city of
Bellefontaine, Ohio, at hand, and you ask an opinion of this office as to whether
the State Board of Health has authority in the event of the failure to act on
the part of the local board of health, to take measures to abate the nuisance
referred to in said enclosures.

The only statute that it is necessary to consider in this connection is a
portion of Section 409—25, as follows:

“It (the State Board of Health) may also make and enfo -ce
orders in local matters, when emergency exists, and the local
board of health has neglected or. refused to act with sufficient

- promptness and efficiency, or when such hoard has not been '

. established as provided in this chapter, and all necessary
expenses so incurred shall be paid by the city, village or town-
ship for which services are rendered.” '
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It will be seen from the above that the State Board of Health are only
authorized to act in local matters “when emergency exists,” and this only when
the local board of health has failed to act or when no local board has been
established, )

The only question then left for consideration is, do the conditions at Belle-
fontaine as set out in the petition to the local board of health constitute an
emergency within the meaning of the statute? [ do not think so. It would
appear that this so—called “Possum Run” has been made the outlet “for sewers,
privy vaults, cess pools, water closets, refuse from laundrys, livery stables and
other matters.” Doubtless this use of the stream has been one of gradual devel-
opment, and the nuisance, if one exists, has been of gradual growth. It is
probably not a great deal worse now than it has been for some time in the past.
While it is doubtless an unfortunate condition of affairs, it is a condition which
affects no one but the people of Bellefontaine, and they have allowed it to
gradually increase until it is in its present condition. Under no reasonable defi—
nition of the word emergency can such a condition as this be included, Emer—
gency is defined to be, —a sudden or unexpected happening; an unforeseen
occurrence or condition; specifically, a perplexing contingency or complication
of circumstances. (Century Dictionary.) A condition of things appearing sud-
denly or unexpectedly; an unforeseen occurrence; a sudden occasion. (Webster's
Dictionary.)

An emergency might arise when an epidemic of a contagious disease should
develop in a community and there should be no local board of health established,
or the local board of health should fail to act with sufficient promptness or
efficiency. Under such circumstances the State Board of Health would be author—
ized under the section above quoted, to make and enforce orders in local mat-
ters, but it is only when such emergencies as these arise, that they have any
stuch authority,

The provisions of the statute in relation to the establishment of local boards
of hecalth seem to contemplate that each community should be permitted to
take care of its own local affairs so long as the public health is not threatened
by sudden or unforeseen emergencies, and I find nothing in the statute above
quoted that would authorize the State Board of Health to interfere unless some
such emergency arose, which the local board of health were either not capable
of handling or failed to handle with sufficient promptness and efficiency.

If the State Board of Health had authority to make and enforce rules in
all cases whenever it felt disposed so to do, the local boards would be shorn
of their authority and power, and the sanitary affairs of each community would
be absolutely beyond the control of the community and placed in the hand of the
State Board of Health. I cannot think that such was the intention of the
legislature or that such would be a reasonable construction of the statute above
quoted, I am, yours very truly,

J. E. Toon,
Assistant Attorney General.

DUTIES OF PROSECUTING ATTORNEY OF ASHLANDI COUNTY
IN REGARD TO SCHOOL HOUSE IN MILTON TOWNSHIP.

Corumpus, Ounro, June 22, 1900.

Fon. J. W, Knaub, I'nspector of Workshops and Factories, Columbus, Ohio.
Dear Str: — Your communication of June 22, in relation to the inspection

of the school house in sub-district No. 6, Milton Township, Ashland County,

Ohio, and the duties of the Proseccuting Attorney in relation thereto, at hand.
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Section 2572, Revised Statutes, makes it the duty of the Prosecuting Attorney,
with the aid of the Sheriff, o enforce the provisions of the act in relation to
inspection of public buildings, and penalties against owners or persons having
control, where such building is not located within a municipal corporation; while
Section 2572a provides for the inspection of such buildings by the State Inspector
of Workshops and Factories, and the issuing of a certificate of such inspection,
to the owner or agent having control of such building, and also to the Prose-
cuting Attorney ol the county, in writing, of the result of such inspection, and
of the fact that he vefuses a certificate, and specifying his reasons, and the
alterations, additions and appliances necessary to be made and fufnished before
a certificate will be issued; and it is thereupon made the duty of the Prosecuting
Attorney, with the aid of the Sheriff, upon receiving such notification, to pro-
hibit the use of such building for the assemblage of people until the necessary
changes, alterations, and additions have been made and the Inspector’s certificate
has been issued. It would appear from the reading of these sections that the
only duty of the State Inspector, in connection with the inspection of such
buildings as are found to be in an unsafe condition, is to notify both the owner -
or agent having control of such building, and the Prosecuting Attorney, of the
facts found upon such inspection. The further proceedings in relation to the
enforcement of the orders of the Inspector and the alteration and repair of the
building, are all cast upon the Prosecuting Attorney, and it is clearly declared
to be his duty to prohibit the use of such building until the necessary changes
and alterations have been made,

I am unable to understand why any Prosecuting Attorney should refuse
or neglect to perform this duty. If, upon investigation, it develops that the
Prosecuting Attorney of Ashland County wilfully refuses to perform the plain
duty of his office as provided in the statutes above quoted, the office of Attorney
General will be ready to co-operate with you to institute the proper proceedings
either fo- compel the Prosecuting Attorney to perform his duty, or vacate the
office. )

Yours very truly,
J. E. Tonn,
Assistant Attorney General.

TRANSFER OF COUNTY FUNDS—SECTION 876.

Corumpus, Orno, June 23rd, 1900

!

Warren Gard, Atlorney at Law, Hawilton, Ohio,

Dear Sir:—In your commanication of June 15th you ask this office for an
opinion on the following questions: .

First: Have the commissioners of the county the right to temporarily
transfer all or a part of a fund derived from the sale of bonds to replace a
bridge, to some other fund? :

Second: Has the county treasurer any authority or power to make a partial
distribution of the fund in his hands collected as taxes before the final distri-
bution of taxes? .

And of these in their order:

. It is a constitutional provision that money raised by taxation ior one purpose
shall be applied to the purpose for which it was raised and no other. In other
words, if money is raised by taxation for a particular fund, there is a consti-
tutional objection to its transfer and use in any other fund. The same objection
would doubtless apply to money realized from the sale of county or municipal
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bonds. The money thus produced could not be transferred and used for a
different purpose than the purpose for which the bopds were issued and sold.

The purpose of this constitutional provision seems to be that the taxing
officers shall take the people into their confidence and advise them as to the
purpose and use of the taxes they are required ‘to pay.

This being the gereral and constitutional rule we only need to inquire
whether there is any statutory authorvity for such a transfer as is suggested in
your communication, and in this connection we are referred to Section 876,
which reads as follows:

“The county commissioners shall have power to transier
any unexpended balances of any funds raised for the purpose
of erecting public buildings, rethaining in the treasury of their
respective counties, to any other fund, or to any other
purpose for which money is needed by such county; and
in case there is a fund in such treasury that has been levied
and collected for a special purpose, and such fund, or a
part thereof, will not be needed for such purpose until
after the time fixed by law for the next payment of taxes, and
any of the other funds of the county are exhausted, the com-
missioners may transier such special fund, or such part
thereof as is needed, temporarily, to such other fund as is
exhausted, and reimburse such special fund out of the
taxes levied for such other fund, as soon as the same are
collected.”

The first clause of the section above quoted relates to unexpended balances
remaining in the treasury after the purpose for which such special fund was
raised has been completed and authorizes the permanent transier of such bal-
ances to some other fund. This of course can have no connection with the ques-
tion under consideration. The latter clause of the section relates to a fund in
the treasury that has been levied and collected for a special purpose and
authorizes the temporary transfer of such fund. T take it that the words “levied
and collected” mean levied and collected as taxes and that this section relates
especially to money in the treasury which has been levied and collected as taxes.
Can the meaning of these words be extended to include money arising from the
sale of bonds? 1 do not think so. This section constituting an exception to
the constitutional and general rule in relation to public funds should be strictly
construed, and il so construed, the only fund authorized to be temporarily
transferred, is the fund arising from the levying and collecting of taxes. 1
deem it unnecessary to cite authorities on this proposition.

. As to the second question, the statutes contemplate that the county treasurer
shall pay to the local treasurers on the warrant of the county auditor, moneys due
such local treasurers immediately after each semi-annual settlement with th_%
auditor. (See Sec. 1122 R. S))

There is no statutory authority for making the distribution of money in the
county treasury at any other time or in any other way. If the county treasurer
makes a partial distribution of the money received as taxes before such semi-
annual settlement, it would be a matter of accommodation on his part and not
a proceeding that would he authorized by the statutes.

Very truly,
J. M. Sueers,
Attorney General.
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MILEAGE OF COUNTY COMMISSIONERS—SECTION 897,
Covumsus, Otuo, June 23rd, 1900,

Thomas [, Trippy, Attorney, Van Wert, Ohio,

Dear Siri—VYour letter of June 19th, in relation to the fees and mileage of
cotinty commissioners, at hand. It would appear from the first clause of Section
897 that commissioners could only bé allowed mileage at the rate of five cents
per mile for each regular or called session, not exceeding one session each
month, or twelve in any one year, and five cents per mile when traveling within
their respective counties on official business. 1It, perhaps, is a very close question
whether the provision of five cents a mile when traveling on official business
within the county would include traveling to the office at the county seat. 1
can see no good reason why, if it becomes necessary for the commissioners to
hold more than twelve meetings in one year they should not receive mileage for
attending such meetings at their office the same as they would receive mileage
if they traveled on official business to any other part of the county. I say I see
no good reason why they should not, yet the language of the statute will hardly
bhear such a construction.

I have not investigated this question very closely for this reason: The state
commission on fees and salarics of county officers, provided for by the last
general assembly, are now engaged in the preparation of a schedule of fees
which county officers will be entitled to charge; as this schedule will be out in
a short time, and all county officers will be required to make their fees and
compensation correspond with the schedule we deem it unnecessary to render
‘an opinion at this time. I have no doubt, however, that you are right in your
view ol this statute.

Yours very truly,
J. E. Topn,
Assistant Attorney General.

LEGAL SETTLEMENT FOR RESIDENCE.

Corumsus, Owmio, June 23rd, 1900,

Joseph P. Byers, Secretary Ohio State Board of Charities, Columbus, Ohio.

Dear Siki—Your letter of June 18th, enclosing letter of P. H. Kaiser,
county solicitor of Cuyahoga county, at hand, In this letter you ask from this
office a construction of Section 1493, R, S., taken in connection with the first
paragraph of the preceding Section 1492, These sections read as follows:

Section 1492, “Every person shall be considered to have
obtained a legal settlement in any county in this state, in
which he or she, shall have continuously resided and sup-
ported himself or herself for twelve consecutive months, with—
out relief, under the provisions of law for the relief of the
poor, subject to the following exceptions.”

Section 1493, “Any person who has a legal settlement
in any county in this state shall be considered to have a legal
settlement in any township or corporation therein in which
he or she may reside.”

T conclude that there is no difficulty in arriving at the true meaning of Sec-
tion 1492, To obtain a legal settlement in a county, it is only necessary that
the person should reside in the county continuously for twelve months and
support himsell during such time. Then by the provisions of Section 1493, a
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legal settlement in a county gives to such person a legal settlement in any town-
ship or corporation in which such person may reside. It does not appear
necessary from the reading of these two sections that the person should reside
in one township or corporation during the entire year, but it is sufficient if he
resides continuously within the county, and it is his legal settlement -in the
county, which operates to give him a legal settlement in any township or cor-
poration in which he may happen to reside. Indeed, both sections of the
statute seem so plain that I am at a loss to know why the question should have
been presented, and if I failed 10 grasp the question presented by Mr. Kaiser, I
shall appreciate any additional information or light he may be able to give me.
t Very truly,
J. E. Toop,
Assistant Attorney General.

EMPLOYMENT OF TEACHERS IN SUB-DISTRICTS.
Corumpus, Ownio, June 26th, 1900

A, E. Jacobs, Prosecuting Attorney, Jackson, Ohio.

Dear Siv:—Yours of June 25th at hand and contents noted. The statements
contained in your lecter are to the effect that the directors of a sub-district in a
townsiip district duly elected a teacher and certified such election to the town-
ship clerk as required by Section 4017 of the Revised Statutes. The board of
education neither confirmed nor reiused to confirm this election, took no action
upon the matter, but employed another teacher for that sub-district. The gues~
tion submitted by you is whether the employment of this other teacher is legal?

In wmy opinion the board of education had no rvight to employ this other
teacher. Section 4017, R. S., provides that when the directors of a sub-district
employ a teacher the board of education of a township district must either
confirm or refuse to confirm the employment. If it refuses, then the directors
of the sub-’tﬁstrict may employ another and submit that employment to the
board of education for confirmation. If, however, the directors of a sub-
district and the board ol education of the township are unable to agree upon
the employment of a teacher until the third week in August, then the board of
education may take the matter out of the hands of the directors of the sub-district
and employ a teacher.

Very truly,
J. M. SuEers,
Attorney General.

COMPENSATION OF DISTRICT ASSESSORS.
Covumpus, Outo, June 26th, 1900.

Warren Gard, Prosecuting Attorney, Hamilton, Ohio.

« DEAR Siv:—Yours of June 25th at hand and contents noted. It appears from the
statements contained in your Jetter that the district assessors of Butler county
reported to the county auditor for duty March 1st. But owing to the fact that the
maps, plats, etc, required to be furnished under the provisions of Section 2789
were not ready until March 19th, they did not commence the performance of
their duties until that date. And the question now arises whether they are en—
titled to pay from March 1Ist, the date they reported for duty, or March 19th,
the date upon which they commenced the performance of their duties?
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Clearly they are not entitled to pay for any time not actually employed in the
discharge of their dutics. Section 2780 does not require the auditor to have the
maps, plats, ete., ready by March 1st, but requires him to have them ready as
soon thereafter as practicable. Section 2789 provides:

“Fach district assessor or assistant shall be entitled to
receive for each day necessarily employed in the performance
of his duties, the sum of $2.00, to be paid out of the county
treasury after the same has been allowed by the commis—
sioners.”

Here by express provision of the statute they are entitled to pay for time
necessarily employed in the discharge of their duties and no more. Even with-
out such statutory provision there would be no warrant in allowing these as—
sessors pay for any time not actually employed in the discharge of their duties.

The further guestion is propounded as to whether the assessors are entitled
to the $1.00 extra per day provided by the act of April 6th, 1900, from the time
they comunenced their duties, or only from the time the act became a law? Clearly
this law cannot apply to services already rendered. If such construction were
claimed for it, it would be in violation of Article II, Section 2, of the Constitu—
tion, which provides: “No extra compensation shall be made to any officer,
public agent, or comtractor, after the service shall have been rendered or the con-
tract entered into.” ' : .

It is questionable whether this act is not in conflict with the Constitution, but:
waiving that question, the right to extra compensation accrned April 6th, and the
compensation is calculated from that day.

Very truly,
J. E. Toop,
Assistant Attorney General.

ekl |
LEGAL SETTLEMENT.

Corumsus, Qmio, July 5th, 1900.

Hon. P. H. Kaiser, County Solicitor, Cleveland, Olio.

DeEar Sir:—Yours of June 29th before me asking my construction of Sections
1492 and 1493, Revised Statutes, with regard to certain facts recited by you. In
answer thereto I call your attention fo that which you have undoubtedly ob—
served, that the term “legal settlement” has in Section 1492 received a statutory
definition, viz: a continuous residence and ‘self-— supporting for twelve consecu-
tive months, ‘without relief under the poor laws. Then follows some exceptions
which seem very definite and clear, and not necessary for the purpose of your
question to discuss. That term “legal settlement” defines a status with regard to
cotmty lines, and not with regard to townships, except as contained in the two
exceptions. Section 1493 provides:—

“Any person who has a legal settlement in any county in
this state shall be considered to have a legal settlement in
any township or corporation therein in which he or she may
reside.”

So that it would appear that it is necessary to first determine what county
the person has a “legal settlement” in, before proceeding to determine in what
township he or she may reside. In other words, for the purposes of this act,
legal settlement is one thing and residence is another.

In the case put by you, the “legal settlement” of the party is not mooted, but
the “residence” is. i



114 ' ANNUAL REPORT

In the case of State vs. Trustees of Section 29, II Ohio, p. 28, “the word
citizen was held to mean the same as resident.”. “Residence and habitancy are
usually synonymous.,” 2 Kent's Comm,, 10th Ed., 574.

‘Residence was defined in 20 Fohno (N. Y.), 208, as: “Personal presence in a
fixed and permanent abode.”

Our own Supreme Court said :—

“A person who has gained a legal settlement in a place
is never in any instance held to have lost his residence by
being absent, when his absence has been accompanied with
the intention of returning to such place of abode” 2 O.
S, 36,

The question of a “fixed and permanent abode” is therefore a question of
intention, ; .

This was again held by our Supreme Court in 12 O, S., 430,

If we were to apply these principles to the circumstances as named in your
letter, we should say that the word “resids,” in 1493, means more than to “abide”

or “exist” in one place as distinguished from another: It involves the question of
“intention.” It is where one has his fixed Home, from which if absent he still has
an intention of returning. -

There is no person but has such place of residence. If otherwise, the pauper
population of Cleveland could be temporarily turned loose on the rural town-—
wships of Cuyahoga county, and thereby made township charges. But the temporary
character of such change, which is a corporal change as distinguished from a
change founded in intention, cannot affect the guestion of the residence of such

a one, for “residence” must be determined by intention.
Very truly yours,
J. E. Toop,
Assistant Attorney General.

_ELECTIONS SECOND REGIMENT O. N. G.
Corvusus, Onro, July 5, 1900.
Hon. George R. Gyger, Adjutant General, Columbus, Ohio, .

Dear Sir:— Your communication of July 2, enclosing letter of Colonel
James I. Ream, is at hand. In this letter Mr. Ream desires an opinion from
this office on the question whether or not an election can be ordered to fill the
vacancy presumed to exist by reason of the illegality of the election of Major Leit-
ner of the 2nd Regiment O. N. G.

You will remember that under date of March 30 this office had the honm
to render an opinion to your department to the effect that Major J. D. Leitner
and Major J. G. Deeming had not been legally elected to the offices of major
of the second regiment. We have no reason to believe that our opinion in
this regard was erroneous. Later, under date of April 16, in an opinion given
to your department on the question “as to the right of the governor on orders
issued through the adjutant general where an election for an officer of the O. N.
G. is shown to have been irregular to declare a vacancy in such office, revoke
the commissions irregularly issued and order another election to fll such
vacancy,”' this language was used. “Neither the governor nor adjutant general
have the power to declare a vacancy or revoke a commission which has been.
irregularly issued. The proceeding to hold a new election to fill these offices
before they have been judicially considered vacant in somewhat unusual. I
am not prepared to say that such a proceeding would be illegal, but it seems
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fo .me that it certainly would have a tendency to complicate matters. Instead
of having two persons claiming the right to office you would then have four.”

My notion at the time the last opinion was given was that®the proper pro-
ceedings to test the question as to the legality of the election of Majors Deeming
and Leitner would be a suit in quo warranto brought by the proper oﬂicel of
‘the state. It seems that such action has never been taken.

If we were correct in our conclusion that these officers were not legally
«elected, it follows that they were not entitled to receive commissions, and a
commission issued to one not legally entitled to receive it, would be a,nullity.
Still, as intimated in my former opinion, these commissions have been issued;
they are still in existence, and there is no power except the judiciary of the
state that can declare them illegal.

However, I have no doubt that the military department may treat them
.as a nullity and consider the offices as vacant, and order a new election. Then
the judicial proceeding to determine which of the two claiming the right to
exercise the functions of the office is entitled to the same, can be instituted by
the parties interested. The election of another candidate to the same office
would doubtless precipitate the legal proceeding and thus hasten the termination
of the controversy; and as the matter cannot finally be determined except by
an adjudication by a court, it probably would be well for a new election to be
ordered and thereby bring the matter to a focus.

Very truly yours,
J. E. Toop,
Assistant Attorney General.

TAXATION OF PROPERTY BELONGING TO SECRET SOCIETIES.
Corumsyus, Onrio, July 5, 1900.

J. E. FPowell, Attorney, New Lextngton, Ohio.

Dear Sir: — In your letter of June 15 you ask this office for a construction
of Section 2732—3, Revised Statutes, as amended April 16, 1900, and partic—
ularly whether the property, of subordinate lodges of the orders named in the
section is subject to taxationt.

Thig section as amended reads as follows:

“That all property, real or personal, belonging to or
which may hereafter belong to any incorporated post of the
Grand Army of the Republic, or Union Veterans’ Union, or
Grand Lodge of Free and Accepted Masons, or Grand Lodge
Independent Order of Odd Fellows, or Grand Lodge Knights
of Pythias, or an association for the exclusive ben-
enfit, use, and care of aged, infirm and dependent women,
or religious or secret benevolent organizations, maintaining
a lodge system, or incorporated association of ministers of
any church, or incorporated association of traveling men,
which is intended to create a fund qr is used or intended to
be used for the care and maintenance of indigent soldiers of
the late war, indigent members of said organizations, and the
widows, olph'ms and beneficiaries of the deceased members
of such organizations, and not operated with a view to profit, -
or having as their principal object the issuance of insurance
certificates of membership, such property, real or personal,
and the interest or income derived therefrom, shall not be
deemed taxable under any law of this state, and the trustees .
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of such organizations above named shall not be required to
return or list the same for taxation.”

The subject of taxation is included in the general grant of legislative power
conferred upon the General Assembly by Section | of Article 2 of the Consti—
tution of Ohio, to-wit:

“The legislative power of this state shall be vested in a
general assembly, which shall consist of a senate and a house
of representatives.”

Under this section of the Constitution the General Assembly is clothed with
full power to legislate in respect to taxation as well as any other proper subject
of legislative action, in any manner it may deem proper, unless this power is
maodified and restrained by other provisions of the state constitution or the
constitution of the United States.

Article 12 of the state counstitution contains some limitations on the powers
of the General Assembly in reference to finance and taxation, and Section 2
of this article is as follows:

“Laws shall be passed, taxing by uniform rule, all moneys,
credits, investments in bonds, stocks, joint stock companies,
or otherwise; and also all real and personal property, accord-
ing to its true value in money; but burying grounds, public
school housés, houses used exclusively for public worship,
institutions of purely public charity, public property used
exclusively for any public purpose, and personal property,
to an amount not exceeding in value two hundred dollars,
for each individual, may, by general laws, be exempted from
taxation; but all such laws shall he subject to alteration or
repeal; and the value of all property, so exempted, shall,
from time to time, be ascertained and published, as may be
divected by law.”

This section limits legislative action by prescribing the property that shall
be subject to taxation and the rule by which its valuation shall be determined.
The first clause of this section is comprehensive; it provides that “all moneys, credits,
tneestiurents tn bonds, stocks, joint stock companies or otherwise, and also, all real
and personal property shall be taxed.” .

The second clause of the section enumerates certain property which may
by general laws be exempt, to-wit:

1. Burying grounds,

2, Public school houses.

3. Houses used exclusively for public worship.

4. TInstitutions- of purely public charity.

5. Public property used exclusively for any public purpose.

6. Personal property to an amount not exceeding two hundred ‘dollars for

each individual.

Section 3 of Article 12 contains provisions for the taxation of property of
banks. ,

The inflexible rule thus established by these constitutional limitations upon
the legislative power over the subject of taxation is, that all property shall be
taxed by a uniform rule at its true value in money, except that the specific
kinds of property named in the second clause of Section 2 of Article 12 may
by general law be exempted.

See'8 O. 8., 1L
5 O. S., 592
- 11 O. S8, 638,
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25 Q. S., 229,
. Cooley’s Constitutional Ltmltanons, p- 632, et seq.

The section of the statute under consideration seeks to exempt the prop-
erty, real and personal, of certain incorporated secret and benevolent societies.

From the foregoing it will appear that the legislature is without the consti-
tutional power to make such exemption unless the property thus sought to be
exempted falls within some one of the classes of property which are enumerated
in the second clause of Section 2 of Article 12,

1 assume that it will not be claimed that the orders or associations named
in Section 2732—3, as amended, could claim the benefit of the exemption pro—
vided for in Section 2 of Article 12 of the constitution unless it be claimed that
j;hcy are “institutions of purely public charity.” It may be remarked, however,
that the word “public” as used in this connection refers to the “use” to which
property is applied and not “ownership,” 1. e., it is sufficient to bring property
within this exemption if it is used for purely public charity.

While I am not familiar with the plans and purposes of all the societies
and associations named in the section of the statute we are considering, yet
so far as 1 have knowledge of them, I am of the opinion that they cannot
properly be considered as falling within the exemption above referred to.

The rule by which to determine what institutions are of purely public charity

can readily be deduced from the following cases decided by the Supreme Court
of Ohio,

“Tor the purpose of determining the public nature of the
charity, it is not material through what particular forms the
charity may be administered. If it is established for the use
and benefit of the public, and so conducted that the public
can malke it available, this is all that is required.”

Gerke vs, Purcell, 25 O, S., 229, 249.

“A corporation created for the sole purpose of afford-
ing an asylum for destitute men and women, and the incur—
able sick and blind, irrespective of their nationality or creed,”
is an institution of purely public charity within the meaning
of Section 2 of Article 12 of the constitution,

Humphries vs. The Little Sisters of the Poor,
29 O. S., 20.

“A charitable or benevolent association which extends
relief only to its own sick or needy members, and to the
widows and orphans of its deceased members, is not an insti-
tution of purely public charity; and its moneys held and
invested for the aforesaid purpose are not exempted from
taxation.”

Morning Star Lodge vs. Husly, 28 O. S., 144,

These citations might be extended, but enough has been given to show that
for a charity to be public its benefits must extend to the public-at large; and
as soon as the clnrlty or benevolences of an institution or society is confined fo
a select class of pelsons, it ceases to be a purely public charity. As far as I
am advised as to the nature and purposes of the institutions whose property
is sought to be exempt by the statute under consideration, their benevolences
are only extended to a particular select class, and not to the public at large,
Hence, in seeking to exempt the property of such institutions from taxation,
the legislature exceeded its constitutional powers.

It may ‘seem a hardship that an institution like a secret order that cares
for the indigent and needy among. its own members and their families, and
to that extent relieves the public from expense, should be required to pay tax
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on the property devoted to such use. It is well to remember, however, that
only a small portion of the property of the various secret orders is devoted to-
charitable uses. The great bulle of the property owned by such societies, con—

sisting of such items as money on interest, lodge furniture and paraphenalia,

lodge buildings and temples, could not by any possible construction be regarded- ’
as devoted to charitable uses, public or otherwise.

I am, very truly yours,
- J. E. Toop,
Assistant Attorney Gcnera].

TAXATION BELL TELEPHONE COMPANY.

Corumsus, Ouio, July ith, 1900.
Hon, W, D. Guilbert, Columbus, Ohio,

Dear. Sir: — I have examined the gquestion presented by you for solutior
with reference to what sum additional, if any, the instruments owned by the
American Bell Telephone Company should be placed upon the tax duplicates
of the several counties of Ohio. Also how many years the auditors may go back
for the purpose of correcting the returns of this company.

As to the latter question Sec. 2781-a, R. S., is the guide. They should cor—
rect the returns for the period of five years back.

It is claimed that the life of the instruments average only about four years.
As that fact is peculiarly within the knowledge of the American Bell Telephone
Company and the state is not in condition to disprove it, I do not doubt but the
witnesses got the life of the instruments low enough. But as the life of the ma-
terial of the greater part of the instruments is indefinite, and upon return to the
factory is renewed and sent out again as a new instrument, 1 am of the opinion
that if you concede the life of the instrument to be only four years, it is a very
liberal concession and much to the advantage of the Telephone Company.

The contract to renew perpetually to grant exclusive use etc., is of recipro—
cal benefit to both The American Bell Telephone Company and The Central
Union Telephone Company, hence should not be taken into account for the pure
pose of reducing the value of the instruments for taxation purposes.

You are not taxing the Company's instruments as though of perpetual life,
but of four years. Hence, the contract to renew has no bearing upon the gues—
tion. Again, if the Bell Company contracts to renew the instruments, the Central
Union Company contracts also to accept and pay rental on the renewed instru—
ments,—a contract of great value to the Bell Company. So with the contract
for exclusive use. By virtue of the contract for exclusive use the Bell Company
gets higher rental for a less number of instruments. If it were not for this con—
tract for exclusive use there doubtless would be many more instruments in use
in Ohio, which would add to the tax duplicate.

For the purpose of getting the same income out of a fewer number ol instru-
ments, the Bell Company enters into a contract for the exclusive use of its instru—

- ments,—thus keepinig out a large number of instruments which would otherwise
be subject to taxation, and then pleads that contract as a reason for reducing
the taxable value of those subject to taxation.

Accepting the claim of the Bell Company as to the life of the mstmment, it
seems to me it would be proper to take the whole sum received as rental during
the life of the instrument and get its present worth. The result thus obtained
should be the taxable value of the instrument.

Mr. Chapman states in his testimony on page 66 of the record in the case of
Guilbert, Auditor vs. Halliday, that the average price paid for the rental of these
instruments in Franklin county, Ohio, was $2.190 in 1897, $2.43 in 1896, $2.36
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in 1805, and $4.63 in 1894, Take this testimony together with “Exhibit E”, p.
.Hb— -6, and * ‘Exhibit H”, p. 59, we can come to an approximate estimate as to what
these instruments 01.1ght to be valued at for taxation.

The average rental paid by the Central Union Company for the years 1894
1895 1896 and 1897, in Franklin county, Ohio, is $2.90.

Taking the average life of the instrument to be four years, the total rental
earned would be $11.60. This rental would be paid as follows: $2.90 at the end
of the first year; $2.90 at the end of the second year, etc. The present worth of
these sums would be $10.35. Owing to the fact that the rental received for these
instruments varies in the state from $0.75 to $5.00, T believe that $10.00 would be
a fair average valuation throughout the state.

I have not deducted the usual forty per cent for I have given the company
the benefit of the doubt with reference to the life of the instruments, value of ma-
terial in old instruments, etc., that I think it has been more t]nn the henefit
of the forty per cent deduction.

These are mere suggestions as the authority to act 11(,5 wholly with you.

Respectiully,
J. M. Suzers,
Attorney General.

POWERS OF BOARD OF STATE CHARITIES TO REMOVE DEAF A‘\ID
DUMB INMATES FROM INFIRMARIES.

Corumpus, Omnro, ]uly, Gth, 1900.

Hon. Joseph P. Byers, Secretary Ohio State Board of Charities, Columbus, Ohio.

Dear Sir:— Your letter of June 26th, at hand and contents noted.

In this letter you ask an opinion from this office as to the powers of the
Board of State Charities in reference to the removal of deaf and dumb inmates
from county or city infirmaries under the provisions of the Act passed by the
last Legislature and found in 94, O, L., p. 369.

Section 1 of this act is as follows:

“That any incorporated association organized for the
purpose of providing a home for deaf and dumb persons may
enter into a contract with the board of county infirmary direc-
tors of any county, or with the proper officers of any cor-
poration infirmary for the care and maintenance at such home
of any deaf and dumb person who may be an inmate of the
said county or corporation infirmary, or who may under the
laws of the state, be entitled to admission thereto. And in every
such case the said county or corporation infirmary shall, dur-
ing the period such person may remain in such home, pay
to such association, annually, a sum equal to the per capita
cost of maintaining inmates in the said county or corporation
infirmary. Provided that wherever any such deaf and dumb
person is maintained in any county or corporation infirmary in
this state, and who, in the judgment of the board of State
Charities, should be removed from such infirmary to a home
organized under the provision of this section, that said board
of State Charities may order the removal of said person from
said infirmary to said home; and where any such person is
removed on the order of said board of State Charities from an
infirmary fo said home then the transportation of said person
to said home and his (or her) maintenance shall be paid by
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the infirmary directors of said county infirmary or the proper
officers of said corporation infirmary as heretofore provided
in this section.” (p. 369, O. L., 94).

Tt appears to have been the intention of the Legislaturé that the board of
State Charities should have the power to compel the removal of inmates from
a county or city infirmary and to compel the maintenance of such person by
the county or city authorities at the home to which they order them removed.
The first part of the section above quoted seeks to give to the county or city in-
firmary directors authority to contract for the support of such inmates, while
the latter part of the section seeks to compel the county or city infirmary directors
to support such inmates at certain institutions when, in the judgment of the board
of State Charities, such inmates should be removed to such nstitutions. I think
the legislative intent is very clear that the State Board of Charities should have -
the power to not only malke the order for the removal of inmates from the county
or city infirmaries, but also to enforce its observance, There are however, some
questions in connection with this Act concerning which I am not so clear.

The Board of State Charities are only authorized to order the removal ‘of
an inmate to a “home organized under the provisions of this section.” This sec-
tion however, contains no provisiens for the organization of a home. True, the
first part of the section speaks of an “association organized for the purpose of
providing a home for deal and dumb persons.” Such an association however,
would be organized and incorporated under the general laws for the formation
of corporations in the state, and not under the provisions of this section. Is
there then, or can there be any home to which the order of the beord of state
charities can apply? Inasmuch as the only homes to which they can order an
inmate removed is “a home organized under the provisions of this section,” and,
<inasmuch as no homes are or can be organized under the section, it would seem
that there could be no homes to which the board of state charities could Oldel'
an inmate removed, !

But, il it urged that the home to which it was intended such inmates shou]d
be removed is a home organized for the purpose referred to in the first part of the
section, then, does it mean the homes provided by associations already organized,
or those hereafter to be organized? The statute is not clear., Manifestly, a home
could not be organized under the provisions of this section before the section itself
was in existence. Hence, the natural inference would be that the Act was intended
to relate to such homes as should hereafter be organized. ,

There is still another objection to be urged to this Act. It is provided_ in
the Constitution of the State that “institutions for the benefit of the insane,
blind, and deaf and dumb, shall always be fostered and supported by the State;
and be subject to such regulations as may be p-.escribed by the General As—
sémbly.” (Art 7, Sec. 1, Ohio Constitution.)

The state of Ohio has always been exceedingly magnanimous in her care
of the uniortunates within her border. This constitutional provision may only
be regarded as a fixed and settled policy of the state to provide for the various
classes of unfortunates therein named in the institutions which should not only
be supported by the state, but also subject to state control.

In conformity with this policy the state has at great expense provided insti-
tutions where such unfortunates should be cared for as well as enjoined upon
the counties and cities of the state, the duty of providinig infirmaries and other
means of relief for .those who could not be cared for at the state institutions.
The section under consideration does violence to this policy. Tt seeks to compel
the political subdivisions of the state to maintain one class of unfortunates at the
institutions that are not fostered and supported by the state and are not subject
to legislative control. If this can be done in the case of the deaf and dumb,
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<an also be done with the blind, the insane or any other class of unfortunates. It is
easy to see that il this policy should prevail, it would not be long until the un-
fortunates of the state would be cared for in private institutions entirely relieved
from state control. I seriously doubt if the benevolences of the state could be
thus dissipated, or in other words, doubt if the officers of the county or city can
be compelled to contribute in this way to the maintenance of a private insti-
tution,

. While the question is not free from difficulty, and would perhaps require
judicial construction for its final determination, 'yvet, I do not feel that I could
advise your board that it has the power to compel the removal of inmates from
city and county infirmaries to homes provided by private associations even though
such appears to be the evident intent of the Legislature.
Very truly,
J. E. Topn,

Ass't Attorney General.

ISSUANCE OF A REFUNDING ORDER.

Corumpus, Owuto, July 10, 1800,

L. A. Edwards, Attorney, Mcdrthur, Ohlio. .

Dear Sik:— Your letter of July Tth at hand and contents noted. The question
presented is: Does the latter clause of Section 4364-11, to-wit, “Except that it
shall be, in no case, less than $50,” refer to the minimum amount of the assess—
ment or the minimum amount of the refunding order? I think that you are e
tirely right in your view that it is the limitation in the amount of the assessment,
and has no reference to the amount of the refundin™ ~rder. By section 4364-10 the
time for paying the yearly assessments in the county treasury is fixed as follows.
“One-half on or before the 20th day of June, and one-half on or before the 20th
day of December.” Section 436411 malkes provision for two contingencies. First,
when the business is commenced after the beginning of the fiscal year, in which
case assessment is to be proportionate in amount to the remainder of the year, but,
in no case, less than $25. Here the language is plain and unambiguous and evinces
a legislative intent to fix a minimum assessment, no matter how short may be the
time in which the business is conducted. The second contingency provided for 1s
where the business is abandoned, in which event a refunding order is to be issued
by the county auditor for the proportionate amount of said assedsment, except that
in no case it shall be less than $50. .

While the language is somewhat obscure, yet, T think the legislature intended,
in this latter clause, to limit the amount of assessment in the same manner that
they limited it in the first part of the section. It would be an absurdity, to my mind,
to think of this latter clause as limiting the amount of the refunding order. If the
time for which the refunding order is issued, would not amount to $50 it would be
absurd to say that the state would have to refund $50 because that is the smallest
amount for which a refunding order can be drawn.

Yours very truly,
J. E. Toop,
Assistant Attorney General.
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CHANGE OF BOUNDARY OF SUBDISTRICT AND CONVEYANCE OF
PUPILS TO ANOTHER DISTRICT.

Corusmsus, Omnto, July 20, 1900,
Oliver N. Sams, Hillsboro, Ohio.
- Dear Sir:— Yours of July 18th at hand and contents noted. The questions
you submit in your letter are:

1st. Whether under Section 3921 R. S., the board of education of any town-
ship district may change the lines of the sub-districts, reduce the number and attach
the territory of the districts abandoned to the adjoining sub-districts,

This section provides: “The board may, at any regular session increase or
diminish the number, or change the boundary of sub-districts, or may, when i
its opinion it will be for the best interest of the pupils in the sub-districts, stis-
pend the school in such sub-districts, and shall provide for the conveyance of said
pupils to such other district or districts as may be most convenient for them, the
cost of such conveyance be paid out of the contingent fund of said district.” It
is readily seen that this section leaves to the discretion of the board of education
several alternatives. One is to increase or reduce the number of sub-districts and
change the boundary lines of the sub-districts. In the instance referred to by you
‘in your letter they have reduced the number of sub-districts, and changed the
boundary lines by attaching the territory abandoned to adjoining distriets, having
a clear right to do so under the provisions above quoted.

The second question you submit is whether under such circumstances the board
of education is bound to provide conveyances for the pupils in the abandoned
district? In my opinion it is not. '

You will observe, by reading this section, it i5 only when the board of education
sees fit to suspend the school in any sub-district that it shall provide for the convey-
ance of pupils to other districts. The board of education did not suspend the school
in any sub-district within the meaning of this section. A suspension means not a
permanent abandonment of a sub-district and attaching the territory to adjoin—
ing districts. Suspending school in a district is a mere temporary cessation, which
may be resumed, at the pleasure of the board. In such instance, and.in such only
is the board required to furnish conveyance for the pupils to other districts.

In my opinion Section 4009-19 does not limit the power conferred upon the
board in Section 3921, hence, has no application in this case. That section contem—
plates the mere temporary discontinuance of school in a sub-district until the enum-—
eration shall come up to the required number, while section 8921 confers absolute
power upon the board to incfease or decrease the number of districts and change
the boundary lines.

Very truly yours,
J. M. SuEsEeTs,
Attorney General.

COMPENSATION OF SALARIED OFFICIALS AS MEMBERS OF BOARDS
OF EQUALIZATION.

) CoLumpus, Owmio, July 24, 1900.
James W, Tarbell, Georgetown, Ohio.

Dear Sir: — Your letter of July 23rd at hand and contents noted. The ques-
tion submitted for opinion of this office is whether the board of county commis—
.sioners and auditor of Brown county, being upon a salary as such officers, are en—
titled to $3.00 a day as members of the board of equalization as provided in the
Hendley bill passed by the last General Assembly.
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As suggested in your letter, while these men are acting as members of the board

of equalization they are performing a duty distinct and separate from that as com-

missioner or auditor of the county; and as suggested in your letter, they take a sep-

arate oath as members of the board of equalization. The Hendley Bill is an

enactment later than the salary hill, hence, supersedes the salary bill in 50 far as 1c

may be inconsistent with it. However, I do not conceive it to be inconsistent with

the salary bill, but mefely provides for compensation while they are performing

a different class of duties, and upon an entirely different board, They are entitlea

to $3.00 per day and no more for the act referred to does not make any other or

further provision, and by no manner or means can the language of this act be con-

torted so as to confer upon them the right to draw mileage or to pay their living

expenses while engaged in the duties referred to “as expenses necessarily incurred
in the performance of their respective duties.”

Very truly,
J. M. SHEETs, £,
Attorney General,

DUTIES OF CORONERS. COMPENSATION OF DECENNIAL BOARD OP1
APPRAISERS.

Corumsus, Omwro, July 24, 1900,

Hon. F. E. Gutherie, Prosecuting Attorney of Marion County, Marion, Ohio.

Dear Sir:—1 have before me your inquiries contained in yours of the 2lst
inst., and answering them in their order would say:

1st query: In what cases is it proper for the coroner to hold an inquest?
Your letter also cites special instances where the cause of death is apparent and
seeks an application of the law to such instances, and, among others, you cite
such as railroad accidents, where people die suddenly from heart disease in the
presence of others, and like cases.

I infer that your communication relates to such instances where the cause of
death is well known; not having been caused by violence, and where no suspicion
of foul play, or death attributable to any other than natural causes might exist.
And, if T am right in this supposition, of course you are familiar with the rule
that would there apply, that the coroner can not act capriciously nor arbitrarily, and
he may not act where there is no ground, to suspicion that violence was the cause
of death. But there are a class of cases, and probably contemplated in your com-
munication, where the minds of men may differ with regard to whether or not the
circumstances under which a party may have died are suspicious or otherwise.

In the case of State ex rel. Jones vs. Bellows, et al., which you have undoubu-
edly examined found in the 15th Ohio Circuit Report, page 504 to 510, the Circuit
Court of the Second Circuit go at some length into an examination of the history
of the office of coroner, and the grave duties that devolve upon him, and they cite,
with approval, the holdings of the Supreme Court of Pennsylvania, in the case ot
Lancaster county vs. Mishler, 100 Pa. State, 627, as follows: “That the duty of a
coroner to hold an inquest rests on sound reason, and that reason is the life of the
law; it is not a power to be exercised capriciously and arbitrarily, and against
all reason. The object of the inquest is to seek information and obtain and secure
evidence in case of death by violence, or other unknown means. If there be rea-
sonable grounds to suppose it to be caused, it becomes the duty of the coroner to act,
If there be no reasonable grounds to suspicion that the death was not a natural one,
it is a perversion of the whole spirit of the law to compel the county to pay him
for such services.”
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You will note within Section 1221, Revised Statutes, this language: “Whose
death is supposed to have been caused by violence.” Your first query démands a
construction of that-phrase. In the case above cited the following definition is
given: “Violence means the unlawful use of physical force, or other agency to cause
death; it does not include mere accident or casualty.” Many deaths may have becn
caused which, at the time of the demise of the individual, has been devoid of sus-
picion, and yet circumstances may surround them which would require an examin-
ation of the cause of his death, and the coroner, if he proceeds with his duties
in good faith, acting not capriciously nor arbitrarily, undoubtedly should re-
ceive compensation for so.doing, ‘

In the case of Mussey against Commissioners of Hamilton county, Second
W. L. J., 426, the Common Pleas Court, in that case held, “that the coroner has

“no power to hold an inquest except in cases where the cause of death is unknown.’
This proposition was denied by the Circuit Court in the case of State ex rel.
against Bellows, supra, and I think the reasoning of the Circuit Court is conclusive
on that point. : .

An inquest should not be limited to those cases where the cause of death is un-
known, but, as Section 1221 Revised Statutes says: “Where death is supposed to
have been caused by violence.” The administration of poison is certainlyjwithin the
comprehension of that definition of violence, :

As near as I can come to any definite rule by which a coroner should be guided,
it would be that where a person has come to his death by violence, as above de-
fined, whether in the presence of third persons or not, and the coroner, in good
faith, has reason to believe that the death was caused by violence, it is his duty to
hold an inguest to ascertain the cause of the death, and also to determine whether
a crime has been committed, who the perpetrator is, and to secure and preserve the
evidence, to the end that justice may not be defeated.

From the above observations it will be readily seen that the coroner has no
right to hold ‘inquests in the instances suggested by you in your letter, i. e., in death
resulting from railway accidents, heart disease,J etc.

2nd query. What compensation shall be allowed to county commissioners act-
ing as member of the county decennial board of equalization? The legislation
upon this question, as passed by the last General Assembly, was somewhat con--
flicting. You will remember that there was a Senate Bill No. 309, and House
Bill No. 777, introduced at the same session of the legislature, and enacted into law
on the same day, to-wit, April 16th, 1900. The two acts were irreconcilable, in
part. We made up a test case to have the Supreme Court construe these acts,
which was entitled the State of Ohio ex rel. Walter D. Guilbert against W. H.
Halliday, Auditor of Franklin County, No, 7119, and in deciding that case the
court held that in So far as the two acts are irreconcilable, the Senate Bill No.
309 superseded House Bill No. 777, bhécause the Senate Bill was the last bill signed.
They were irreconcilable as to the personnel of the decennial boards, as to the times
of the convention and adjournment of such boards, but tliey did not conflict upon
the question of compensation, as there is no compensation provided by the Senate
Bill, but there was by the House Bill, so that we are permitted to read into the bill
last passed, viz., the Senate Bill, that portion of the House Bill which provided
for the compensation of the members of the decennial board. The compensation of
the members of such boards will be found in volume 94 Ohio Laws, page 247,
248, and is as follows: “Each member of the decennial county board, including tne
county auditor and the county surveyor * % #.shall be entitled fo receive,
for each day necessarily employed in the performance of his duties, including his
duties as a member of the Board of Revision, the sum of three dollars * # =7
And in the latter part of that section (Section 2813a) found on page 248, it is pro-
vided “And all salaries and compensation herein provided for by county or city
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hoaras, together with an expenses necessarily meurred in the perrormance of their
respective duties, shall be paid out of the county treasury, upon the allowance of said
Loards, respectively, and the provisions of Section 1341, 1345 and 1346 of the Re-
vised Statutes shall not apply to the compensation provided for by this act.”

T am of the opinion that the compénsation allowed, of $3.00 per day is com-
pensation in addition to all expenses necessarily incurred in the performance o1
their duties, which, by my construction, will not include mileage, or other personal
expenses, but will include all other expenses that could be appropriately classed
under the expression “necessarily incurred in the performance of their respective
duties.” ' 3 Yours very truly,

J. M. SHEsETS,
Attorney General.

LABELING PREPARED MUSTARD.

v

CoLumrus, Onio, July 25th, 1900,

Flon. J. I£. Blackburn, Food Commiissioner, Columbus, OQhio.

DEAr Siw:—Your letter of July 24th, enclosing letter from the J. P. Dieter
Company, of Chicago, and letter from the Frank Tea and Spice Company of
Cincinnati, is at hand. In this leiter you ask for a construction of the pure food
statutes in relation to the labels required for the products of these two companies.
The J. P. Dieter Company being the manufacturers of a “prepared mustard”
which, they state, is “a strictly pure prepared mustard, containing nothing but
mustard seed, vinegar and aromatics,” and they ask. the question “if liquid or
prepared mustard is composed only of mustard seed, vinegar and spices, containg
no filler or. adulteration, and is labeled ‘prepared mustard,” with the firm name
on the package, does it require any further label?”

The Frank Tea and Spice Company manufacture a vanilla flavor over the
following formula:

Pure Napilla-Bean: Eatractisnssswireuyasdorisiv v iy 69,
Tonks Beafi BREFECE «ovimmmmmnasvan v ssmsm s s b s ins 120k
Vanilline Extract . ....oviiiiiniiniiriiiniininnnierienannans 5695
Courmarine: EXEact: oovimsmchnisiiore e s das 149,
PE: ERECACE e som s i 66 s s b v e s s e 8%
Rock Candy Syrup.....ccvveivrvnionnans L ssasasga e o 40,

And a trace of Sugar coloring,

and they inquire whether or not this formula meets the approval of your department.
In construing the pure food statutes, it is important to keep in mind the
purpose or objects sought to be attained by the law. In other words, the law
should be construed with reference to the mischief which the law was intended
to remedy. This mischief, T take it, was of a two-fold character. TFirst: To
prevent the sale of unwholesome and deleterious food products. Second: To pre—

vent deception in the sale of food or drugs and to enable the buyer to know just
what he is purchasing,

The questions asked in the letters under consideration are to be answered
with particular reference to the second of the above specified purposes or objects
of the pure food statutes. Section 4200-6 defines when either a drug. or food
product should be deemed adulterated, but as to food products, said section con—
tains in substance the provision that mixtures or compounds recognized as ordinary
articles or ingredients of articles of food shall not be deemed adulterated,
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“If each and every package sold or offered for sale be
distinctly labeled as mixtures or compounds with the name ’
and per cent. of each ingredient therein, and are not injurious
to health.”

Assuming that the food products under consideration are not injurious to
health, it is only necessary to determine the sufficiency of the proposed labels for
the same. In the case of the prepared mustard, I am of the opinion that the
same is a mixture or compound, which will require a label designating it as a
mixture or compound, and giving name and per cent. of each ingredient therein.
The question presented by the manufacturer as to whether a “prepared mustard”
“composed only of mustard seed, vinegar and spices, etc,” leads to the unavoid-
able inference that a prepared mustard might be made which would contain other
substances than those above enumerated. There evidently is no fixed standard
of strength or purity for prepared mustard, This being the case, and it being
a mixture composed of various substances, the only way to determine the strength
or purity of the mixture is to ascertain the proportion of each ingredient used in
the mixture, ‘and the only way in which the purchaser could know the strength
or purity of the article he is buying would be by having each and every package
distinctly labeled as a mixture or compound with the name and per cent. of each
ingredient therein.

Ag to the vanilla flavor the formula assumes to give the name and per cent.
of each ingredient therein. An examination of this formula discloses that many
of the ingredients contained in this vanilla flavor are themselves mixtures or
compounds. For example, vanilline extract, coumarine extract, etc. Unless these
ingredients have themselves a fixed standard of strength and purity (which I very
much doubt), the formula of this vanilla' flavor comes very far from disclosing
the strength and purity of the product, and in my opinion, does not meet the re-
quirements of the statute

Approved by . Very truly,
J. M. SmEreTrs, J. E. Tobn.
Attorney General. Assistant Attorney General.

COMPENSATION OF SALARIED OFFICERS OF PICKAWAY COUNTY
AS MEMBERS OF BOARD OF EQUALIZATION.

Corumeus, Ouro, July 25th 1900,

Irvin F. Suyder, Attorney, Circleville, Ohio.

Dear Sir:—Yours of July 24th at hand and contents noted. Answering your
first inquiry, I am of the opinion that the %600 additional, which is allowed to the
auditor of Pickaway county by virtue of the act of March 29th, 1898, is for clerk
hire. While the statute is somewhat ambiguous, yet it provides that this allow-
ance must be made by the commissioners on the third Monday of October of
each vear. If the auditor is to be allowed this himself at all events, there is no
purpose ‘of presenting the claim to the commissioners for allowance. It was
evidently the intention of the legislature fo require the auditor to present his
claim to the commissioners, for clerk hire, and they were permitted to allow
such sum as they found he had actually expended, not to exceed, however, $600.
This construction is borne out by the next sentence of this act, which strictly
forbids any officer from receiving from any of his deputies a reward as consid-
eration for his selecting them as such. Tt was the evident purpose of the legis—
lature to cut off any secret arrangement between the auditor and his deputies for
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a division of the salary to be allowed to them. In other words, the auditor’s
salary was intended to be $2,900, and no more under any circumstances.

As to the second inquiry with reference to whether the commissioners, whao
are also on a salary, and the auditor, are entitled to three dollars per day under
the provisions of the Hendley bill, passed at the last legislature, while they are
employed as the county board of equalization, I have already had occasion to
pass upon that question, and am of the opinion that they are entitled to such
compensation. This is a separate and distinct board, created by law; the mem-—
bers take an” oath to perform the duties as such officers, and, by positive pro-
vision of law, they are entitled to three dollars per day while thus employed. The
Hendley bill being of later enactment than that of the salary bill, in so far as they
may be considered inconsistent, the latter bill, of course, would supersede the
former, ' Yours very truly,

J. M. Suegrs,
Attorney General.

COMPENSATION FOR EXTRA TIME AS MEMBER OF BOARD OF
EQUALIZATION.

Corumevs, Owxrio, July 25th, 1900,
John Ray, Attorney, Sandusky, Olio.

Dear Srr:—Yours of July 24ith at hand and contents noted. The facts as
contained in vour leiter may be cpitomized as f[ollows: The annual board of
equalization of the city of Sandusky, being unable to complete its labors within
the time prescribed by Section 2805 R. S., continued in session for twenty days
thereafter in order to complete its work. The questions which you propound
upon this state of facts are:

1st. Is this board entitled to extra compensation for the extra twenty days
thus employed? '

2nd. Can a tax payer legally resist the payment of taxes on any of the
property added by the board after the time expired for them to adjourn, by the
provisions of Section 2805, R. S.?

I am of the opinion that this board would not be entitled to compensation
for the extra days thus employed. It would seem but just, however, if this
time was diligently employed in the performance of their duties, that compen-
sation should be allowed, but T will repeat, if the strict letter of the law is to be
followed T do not see any remedy.

I am clearly of the opinion that a tax payer can not legally resist the
payment of his taxes on property thus placed upon the duplicate by this hoard,
after the expiration of its time to adjourn. Taxation is one of the attributes of
.:_?.overeignty, and courts constantly hold in favor of the state with reference to
(its right to tax its subjects, and are liberal in the construction of the laws upon
that subject, Furthermore, if the tax payer could enjoin the action of the
board of equalization, the auditor, under the provisions of Sections 1039, 1040,
2781 and 2, and 2800 to 3 inclusive, could immediately proceed and make the
proper correction, and the victory of the tax payer would thus become a
‘barren one, and he would have the taxes to pay.

Very truly yours,
J. M., Suerrs,
Attorney General.
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FILING AFFIDAVITS AND TRANSCRIPTS IN CASES OF ARREST.
Covumpus, Ouio, July 26th, 1900.

Emmett M. Adair, Carrollton, Ohio.

Dear Sir:—Yours of July 25th at hand and contents noted. Under the
‘provision of Section 6467, R. S., you undoubtedly have the right after a person
has been arrested and examined before an examining magistrate and bhound
over to the court of common pleas, to order the transcript to be sent to the probate
court and there proceed by information against the accused.

The provision in Art. 1T Sec. 14 of the Constitution requiring an oath or
affirmation charging a crime belore warrant is issued is satisfied where an affidavit
has been filed before the examining magistrate upon which the accused is
arrested. Of course if you should commence originally in the probate court
without an affidavit having been filed, yon should support your information by
an affidavit. That would supply the tequirements of the Constitution above
referred to.

Very truly,
J. M. Smeers,
Attorney (General.

ISSUING .PER;\'{ITS TO VISIT OHIO PENITENTIARY.
Covunmeus, Owmio, July 26th, 1900.

Hon. G. K. anﬁ, Gowernor of Qhio. ,

Drear Sir:—Yours asking the opinion of this office as to the power .of the
Governor of Ohio to issue to persons desiring to visit the Ohio penitentiary,
permits to visit that ingtitution free of charge, is at hand. .

After a somewhat exhausted examination ‘of the statutes, I find no express
authority for so doing. Section 7417, R. S., provides:

“The governor, heads of departments, and members of
the general assembly and such other persons as the warden
may think proper, shall be admitted as visitors within the
walls of the penitentiary free of charge; other visitors may
be charged a reasonable sum for going through the prison,
which sum shall be prescribed by the board; the warden shall
proctire suitable tickets, which shall be sold by the clerk,
who shall keep an account of such sales, and pay the money
to the warden daily; and the guard at the door of the guard-
room shall receive the tickets, and also keep an account of
them in a book as they are received, and return them to the
warden each day hefore the prison is closed.” '

From the above provision it will be seen that the warden is the only one
who has the authority to admit visitors free; and he could refuse to honor a
pass issued by the governor, if he saw fit to do so. :

The effect of a pass issued by the Governor, T take it, is merely a request
that the warden accord to the holder the courtesy of a visit to the institution
free of charge.

Very truly,
J. M. Suggts,
Attorney General.
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POWERS OF DECENNIAL BOARDS OF EQUALIZATION.

Corumpus, Ourio, July 26th, 1900,

Hon. W. D. Guilbert, Auditor, of State, Colwmbus, Ohio.

Dear Sir:—Yours of July 24th at hand. Your inquiries refer to the powers
of the decennial boards of equalization, and I will answer them in their order.

Ist. Can such boards make a horizontal increase in the
valuations of the real cstate of a township or ward, when it
is found by the board that such township or ward when com-
pared with the other townships or wards in the county or city,
is correspondingly too low?

Section 2814, as amended by the Seventy-fourth General Assembly, pro-
vides, among other things, as follows: “They shall raise the valuation of such
tracts and lots of real property as, in their opinion, have been returned below
their true value, to such price or sum as they may believe to be the frue value
thereof, agreeable to the rules prescribed by this title for the valuation thereol.”

It is readily seen from this provision that these boards are given ample
authority to raise the valuation of any or all the tracts of land in the township
or ward, if, in their opinion, the district assessors’ return is below the true
value of the property assessed. And it follows, as a matter of course, that this
increase in valuation may be horizontal, if in the opinion of the board of equal-
ization, the facts justify it :

C9nd, “Must personal notice be given to each land owner
in such township or ward, before such increase of valuation
can be made, and in case of increase of individual pieces of J
real estate should any notice be given the owner?” !

Seection 2814 R. S.,sprior to its amendment by the Seventy-fourth General
Assembly, required notice to be given to the land owner of the intention of the
board to increase the valuation of his property, and opportunity given him tc
be heard. As this section now stands no such notice is required. And, as the
statute does not require personal notice, T am of the opinion it need not be
given.

The law designates the time and place where this board shall meet, and
every land owner is bound to know that the valuation of his land will come
under review, and that it may be raised. He thus has an opportunity to appear
and learn what is being done with reference to the valuation of his land, and
to be heard, if not satisfied with the action of the board. .

) In Glennet against Raine, Auditor, 30th Bull. 30, in speaking of the
authority of boards of equalization, Judge Hunt says: “No provisions of the
law exist requiring the -board to notify the owner that it is about to take such
action. The law itsell is notice that the board is charged with that duty, and
will perform it. The fact of the erection of new structures by the plaintiff, and
the duty imposed by the law on the board to review the valuation of the ASSESSOTS
at the regular meeting, is all the notice the law deems necessary in the matter.”

In Hambleton against Dempsey, 20 O., page 173, Judge Spalding, in
spegkin_g for the court, says: “It is objected that the tax payer had no notice
of the action of the board, and that it nowhere appears affirmatively, that they
acted upon evidence of an undervaluation of the property. The law fixes the
time of meeting and the place, to-wit, the second Monday in April, annually,
and at the auditor’s office. This is notice to every citizen who has property, real
or personal, returned for taxation.”

To the same effect see also Desty on taxation, page 599,



130 ' ANNUAL REPORT

3rd. “May the members of the decennial county boards
of equalization be allowed their expenses incurred in the per—
formance of their duties, in addition to the per diem provided

for by Section 2813a?” .
Section 2813a, R. S., provides that all expenses necessarily incurred by
these hoards of equalization, in the performance of their duties, shall be paid
out of the county treasury. 1 am of the opinion that the “expenses” referred to
_in this section are such as books, stationery, etc.,, used by these boards, and
such other expenses as are incident to the performance of their duties, but not
their living and traveling expenses while attending upon the sessions of the

boards.

4th. Is there any limitation upon the power of the decen—
nial county and city boards of equalization to inecrease the
aggregate valuation of the real property of the county and
city above the aggregate value thereof, as returned by the
assessors?’ ' .

Upon reading Section 2814, R, S., it will be observed that while these boards
are not permitted to reduce the aggregate value of real property of the county
below the aggregate value returned by the assessors with the additions made
thereto by the auditor, there is no limit with reference to increasing the valua~
tion; but, on the contrary, they are authorized to raise the value as placed on the
lands by the assessors, to such sum as they believe to be the true value thereof.
Hence, I am of the opinion that the aggregate vilue of the lands of a eity or
county, as returned by the assessors, may be increased by the boards of
equalization,

ath. “Have decennial boards of equalization a right to
hear witnesses if necessary, and administer oath to witnesses
and complainant?”’ S

This question, in my opinion, should be answered in the alfirmative. Espe-
cially should these boards receive evidence. They are quasi judicial boards, and
review the action-of the assessors; this they should do intelligently and justly.
They cannot do se without an understanding of the subject under charge; this
understanding they can not get except by receiving any and all evidence that
may assist them in arriving at « just conclusion.

Youis very truly,
J. M. SueETS,
Attorney General

PROBATE JUDGE SENDING A CHILD TO THE REFORMATORY.
CoLUMBUS, é)}lfo, August 2, 1900,

Marcus Shoup, Attorney at Law, Xenia, Ohio.

Dear Sir: — In your letter of July 31 you make some statements relative
to a practice which you say obtains in your county in the matter of the com-
mitment of children to the reform farm on the charge of “truancy” and “incor-
rigibility,” which you say is done without any information filed by, or notice
to the Prosecuting Attorney, and without any trial or legitimate hearing, all
being done so quickly that even the parents of the children, in some instances,
not learning of the matter until after it is all over; and you ask the opinion
of this office on two questions, to—wit:

1. Where the child is charged with the offense of being
a “juvenile disorderly person,” or being a “truant and incor-
rigible,” would it not be necessary, in order to give the
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Probate Court jurisdiction, that an information be filed by
the Prosecuting Attorney, and a trial had bn the informa-
tion, and the defendant given the right to make a defense,
and have witnesses heard in his behalf?

2. Can a child be guilty of “truancy” when there is no
school in session?

1 take it that the Probate Judge assumes to act in these cases under the
provisions of the compulsory education act (Section 4022—1 et seq., R. S,
and not under Section 753, which authorizes the commitment of boys guilty
of an offense against the laws of the state to the Boys' Industrial Home, or
Section 769, which authorizes the commitment of girls who have committed
an offense punishable by fine or imprisonment, or are leading a vicious or
criminal life, to the Girls’ Industrial Home. I assume this for the reason that
the charge of “truancy” or “incorrigibility” is not such a charge as could be
brought under either of the sections above referred to. It is, perhaps, unneces-
sary to state that the entire proceeding in relation to the trial and commitment
ol persons to the various reformatory institutions is purely statutory, and to
determine the extent of the jurisdiction and power of the probate court in
these matters, resort must be had to the legislative provisions, and the con-’
struction placed upon them by the courts. And this for two reasons,

1. The proceeding is in the nature of a criminal prosecution and we have
no erimes in Ohio, except such as are defined f)y statute.

2. The probate court, being a court of limited and spécial jurisdiction,
has only such powers as are conferred upon it by the constitution and statutes.
Tt is difficult to discuss intelligently these questions within the limits of a
letter; but I may be able to make some suggestions which will be of use to you.

“TJuvenile disorderly persons” are defined by Section 4022—4, Revised Stat-
utes, as-follows: “Every child between the ages of eight and fourteen years,
and every child between the ages of fourteen and sixteen years, unable to read
and write the English language, or not engaged in some regular employment,
who is an habitual truant from school, or who absents himself habitually from
school, or who while in attendance at any public, private or parochial school,
is incorrigible, vicious or immoral in conduct, or who habitually wanders about
the streets and public places during school hours, having no business or lawful
occupation, shall be deemed a “juvenile disorderly person” and be subject to
the provisions of this act.”

Section 4022—5 provides for the appointment of truant officers to aid in the
enforcement of the act. .

Section 4022—7 provides for proceedings against the parents or guardians,
or other person in charge of a child, in cases of truancy.

At this point your second question may be answered by saying that “tru—
ancy,” as defined by this section, only exists when the persons who come
within the provisions of the act are not attending school “without lawful excuse,”
and certainly, if there is no school in session, that fact alone would furnish
a “lawful excuse” and there could be no such thing as “truancy”. While on
f‘his question of truancy, I would further say that I am nowhere able to find
truancy” made an offense which could be charged against a child, It can only
be made the basis of a complaint against the parent or guardian, or other
person having control of such child. The proceeding against the child is not
on the charge of “truancy” but on the charge of being a “juvenile disorderly

persor‘l;” and the court would be absolutely without jurisdiction to arrest and
commit a child on the charge of “truancy.”
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The same may be said as to “incorrigibility,” except as it relates to pro—
ceedings to commit infants to the City Farm School, of Cleveland, under the
provisions of Chapter 8, Division 5, Ttitle 12, Revised Statutes.

Any child committed to any county children's home, or juvenile reiorma-
tory, or to the Boys’ Industrial Home, or the Girls’ Industrial Home, by
virtue of the provisions of Chapter 9, Title 2, Revised -Statutes, on the charge
of “truancy” or “incorrigibility” is illegally committed, and, 1 doubt not, might
be released on habeas corpus. Further than that, the probate judge is vested
with only special or limited jurisdiction, and would not be immune irom liability
for false imprisonment.

As before intimated, the only complaint that can be made against a child
under the compulsory education act, is that of being a “juvenile disorderly per-
son,” and the proceedings in such a case are provided for in Section 4022—8, -
Revised Statutes. This section provides for complaint by the truant officer upon
proof by the parents ol inability to cause the child to attend school upon com-
plaint against the parent, as provided for in the preceding section.

These statutes, being penal in their nature, call for a strict construction.
When so construed it will be seen that the probate court can only have juris—
diction when the complaint is made by the truant officer. There is no authority
for him to proceed upon the complaint of any one else. There i5 no provision
for complaint by the Prosecuting Attorney or for notice either to him or to the
parents of the child. This would be a serious defect in the statute were it not
that this proceeding against the child as being a “juvenile disorderly person'
is only authorized after proceedings have been instituted against the parent or
guardian for failure to cause the child to attend school, and proof of the inability
of such parent or guardian to do so.

It is provided, however, by Section 4022—11 that notice shall be given to
the Board of County Visitors. This notice is to the Board, as a Boatrd, and
not to the individual members; and it is essential that the Board be present
as a Board, or by committee to protect the interests of the child. That is,
the Board imust act either by attending the trial or by appointing a committee
to attend. See 7 N. P., 409, as published in the Weekly Law Bulletin of
July 30, 1900,

The manifest purpose of the compulsory education act is not to fill up the
reformatory institutions of the state, but to procure the attendance of each child
at sclicol, and the penalty of commitment to a reformatory is only to be enforced
after every other means have been exhausted to accomplish the purpose of the law,

In any proceeding before the probate court, or any other court, a child has
the same constitutional and statutory rights that an adult would have, and any
proceeding that would violate any such rights would certainly be illegal and void.

Judging from the information contained in your letter, the probate judge
of your county has not only grossly misconceived the object and purpose of
the law, but has also exceeded his powers and jurisdiction. If this has been
done maliciously and wilfully, or for any reason except an honest desire to
enforce the law, no punishment could be too severe; even to impeachment and
removal from office. * * *

Yours very truly,
g J. E. Topp,

Assistant Attorney General.
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. ABATING NUISANCE AT O. S & S. O. HOME..

Corumpus, Ouio, August 3, 1900,

Dy C. O, Probst, Secretary State Board of Health, Colwmbus, Ohio.

Dear Sir: — The question submitted by you in your communication ol
July 27 is as to what steps can be taken by the State Board of Health, the
township or city board of health, towards abating a nuisance caused by the
discharge ol sewerage from the O. 5. & S. O, Home, situated in Xenia town-~
ship, Greene county, Ohio, where the trustees of that institution, after due
notice, neglect or refuse to take the proper steps to abate the same. ‘

The nuisance referred to in your letter being located outside of the city
of Xenia, it falls under the jurisdiction of the township board of health. Sec-
tion 2121, R. S. -

The State Board of Health has no jurisdiction in such cases except “when
emergency exists and the local board of health has neglected or refused to act
with sufficient promptness or efficiency.” Section 409—25, R. 5. But, as no
emergency is claimed to exist, and no complaint that the local board of health
is not ready and willing to act promptly, the State Board is without jurisdiction.

But, what can the township board do, is the question? Section 2128, R. S,
provides: “When any building, erection, excavation, premises, business, pur-
suit, matter or thing, or the sewerage, drainage, plumbing, or ventilation
thereof is in the opinion of the board of health, in a condition dangerous to
life or health, and when any building or structure is occupied or rented for
living or business purposes, and sanitary plumbing “and sewerage are feasible
and necessary, but neglected or refused, the board of health may declare the
same a public nuisance, and may order the same to be removed, abated, sus-
pended, altered, or otherwise improved or purified, by the owner, agent or
other person or persons having control of the same, or being responsible for .
the condition; and the refusal or neglect to obey said order shall be a misde-
meanor, punishable as hereinafter provided. The board may also, by its officers
and employes, remove, abate, suspend, alter, or otherwise improve or purify
the same, and certify the cost and expense thereof to the county auditor, to
be assessed against the property, and thereby made a lien upon the same, and
collected as other taxes”

This, however, being a state institution, the board of health can not abate
the nuisance and certify the costs to the county auditor to be collected by him
as faxes,

Hence, I know of no remedy unless it be to proceed against the trustees
of the institution, or others having that matter in charge, by criminal proceed-
ings. This proceeding, however, would not abate the nuisance,

Yours very truly, .
J. M. Sueers,
Attorney General.

v

COMMITTING BOYS TO INDUSTRIAL SCHOOL AND PAROLING
SAME THEREFROM.

Corumpus, Omro, August 6th, 1900,

C. D. Hillis, Superintendent Boys' Industrial School, Lancaster, Ohio.

DIEAI{. Str:—In your letter of August 3rd you ask of this office an opinion as
to authority of the management of the Boys’ Industrial School to refuse to receive
boys committed to that institution for incorrigibility, vagrancy, loitering and
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drunkenness. You further state that during the entire life of the institution boys
have been received for these minor offenses.

The statutes in relation to the committment of boys to the Industrial School
are penal in their nature and require that strict construction that is applied by
courts to all penal statutes. The management of that institution have no more
right to receive and hold a boy unless he has been committed by virtue of some
statutory authority than the management of the Ohio Penitentiary would have
to receive and detain a man sentenced to that institution without having been
found guilty of a crime defined by the statutes.

The gemeral statute in relation to the admission of youth to the school is as
follows:

“Section 753. Male youth not over sixteen nor under
ten years of age may be committed to the Boys' Indus—
trinl School by any judge of a police court, judge of the
common pleas court or probate court on conviction of any
offenze against the laws of the state” '

Under this general section it will be readily seen that the trustees have no au-
thority to receive a boy unless he has been convicted of “an offense against the laws
of the state.” The whole question is thus narrowed to the question of what is
meant by an offense against the laws of the state.

It is a fundamental proposition in the criminal laws of Ohio that there are
no crimes or offenses except such as are defined by the statutes, and unless a
statute can be found forbidding a certain thing to be done, then the doing of
that cannot be an offense against the laws of the state. In each case where a boy is.
committed to your institution, this question will necessarily arise: is the offeise of
which the boy has been convicted, made an offense against the laws of the state
by statute? With these preliminary observations, I will examine briefly the of-

fenses enumerated in your letter. And first as to vagrancy.

' Sections 2108 to 2112, inclusive, empower municipal corporations to provide for
the punishment of vagrants and dissolute persons. But a violation of any ordi-
mnance passed by a municipal corporation pursuant to the power conferred by
these sections would not be an offense against the laws of the state, and a police
judge would have no authority to commit a boy to the industrial school upon con—
viction of the violation of such ordinance. Section 6994 however defines vagrancy
and provides a punishment therefore, thus making it an offense against the laws
of the state. Hence, a boy charged with vagrancy under the terms of the statute
might be committed to the Industrial School, while if the chrage were made
under the provisions of a municipal ordinance, he could not be so committed.
Of course, if the court has no right to commit a boy to the institution, the man-
agement of the institution have no right to receive the boy and would be fully
justified in a refusal to receive him.

As to the offense of incorrigibility, I nowhere find this made an offense by
the statute, although I have lately had my attention called to the fact that boys
were being committed to the various reformatory institutions of the state, pos—
sibly some to the Boy's Industrial School, on the charge of truancy and incor-
rigibility; and an opinion was recently formulated by this office to the prosecut—
ing attorney of Greene county to the effect that truancy and incorrigibility were
not offenses which could e charged against a boy or girl. Thege terms occur
in the statutes in relation to compulsory education, Section 4022, et seq., but as
used in this act they can only he made the basis of a charge against a parent
or guardian or other person having charge of the child, and not against the
child itself. A proceeding against a child under the compulsory ‘education statute
can only be brought on the complaint of the truant officer and on the charge of
being a a “juvenile, disorderly person,” and a court would be absolutely without
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jurisdiction to arrest and comimit a child on the charge of truancy or incorri-
gibility. In speaking of the offense of incorrigibility, I refer exclusively to the
compulsory education act, and not to the provisions of the statute in relation to the
proceeding to commit infants to the City Farm School of Cleveland under the
provisions of Chapter 8, Division 5, Title 12, R. S.

As to the offense of loitering and drunkenness, I am nowhere able to find
any statute making either an offense against the laws of the state, except Section
6940, which makes it an offense to be found in a state of intoxication.

I trust sufficient has been said to furnish a general rule by which the man-
agers of your institution should be guided in the admission of youth, viz: that
it is only when they have been convicted of offenses defined by statute that they
should be received.

You further ask in relation to the power of the management of the institution
in reference to paroles. As stated in Section 752, the object of the institution
is the reformation of those committed to it, and this object should be constantly
kept in mind in all the dealings of the institution with those committed to its
charge. Whenever this purpose is accomplished, the boys should be discharged.
The statute seems to contemplate this when it provides “that all youth com-
mitted thereto shall be committed until they arrive at full age, unless sooner
reformed.” The management of the institution is necessarily invested with broad
discretion in the management and control of the inmates, yet this discretionary
power must not be used to defeat the purposes of the institution. I know of no
authority for paroling boys committed to the Industrial School, nor am I able to
see the necessity for such authority. A boy certainly ought not to be paroled
unless he be reformed, and if his reformation is accomplished, then he ought to
be discharged, and no parole is neccessary. I am not able to speak understandingly
as to your system of demerits and hence cannot say whether or not a boy should
be released before he has cancelled all of his demerits, but I am of the opinion
that a boy should not be released until the management are satisfied that his
reformation is complete, irrespective of any system adopted to determine that
fact. Certainly he should not be released for the reasons stated in your letter,
to-wit, “on the theory that the court erred or the statement that the health of
his parents is impaired by the separation from him.” .

Yours very truly,
J. E. Tobp,

Assistant Attorney General,

MEETING PLACES OF DECENNIAL BOARD OF EQUALIZATION.

Corumpus, Osnrio, August 7, 1900,

Hon. A. E. Jacobs, Prosecuting Attorney, Jackson, Ohio.

Dear Sir: — Your communication of August 6th, containing the following
inquiries, received.

1. Can Decennial Boards of Eqnz'llizatiou of cities, other than county seats,
meet and transact business at those ecities? i

2. How can such action be harmonized with Section 2815 Revised Statutes?

You are doubtless familiar with the history of the enactment of The Royer
Bill, (Senate Bill No. 309), which amends Section 2815 Revised Statutes, as found
in 84 0. L., 336, 337, and also of the conflict between other sections of that act,
with. House Bill No. 777, known as the Hendley Bill, 94 O. L., 246, 247.

Section 2815 was not amended, nor in any way changed by the Hendley Bill.
In the case of State ex rel. Guilbert, Auditor, vs. Halliday, Auditor, etc., decidea
June 19th, 1900, the Supreme Court held:
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“That the Royer Bill (5. B. No. 309) was signed by the
President of the Senate and Speaker of the House after House
Bill No. 777, and this being the latter enactment, super—
sedes H. B. T77, in so far as the two acts are frreconcilable.”

This decision only bears upon the question you propose indirectly. [t recog-
nizes the validity of the act which amends Secetion 2813, and hence your questivn
must be answered by that Section as amended. ) :

Turning to that amended Section, %4 O, 1., 337, we find provision made for de-
cennial boards of equalization in each city of the first and second class, which, of
course, includes all cities as now classified: and provides for their appointment
by the councils of the various cities, except in cities of the first grade of the first
class, the six members thereol shall he appointed by the city comptroller of such
city, (Cincinnati). Then immediately following the mention of the latter board,
(the Cincinnati Board), occurs a direction where “said board™ shall convene; and
that is at the office of the county auditor; following the well known rule of con-
struction, that,

“Where general 1lauguag'e construed in a broad sense would
lead to absurdity, it may be restrained.” People vs. Daven—
port, 91 N. Y., 574,

I construe the term “said board' to refer to the board last mentioned, viz:
The Cincinnati Board, and hence, it would follow that the boards in cities other
than county seats are not directed, by this act, to meet at the county auditor's
office, but in the absence of an express direction, to meet at any particular place,
they should meet in their respective cities. I think this construction makes the
section harmonious throughout, and it agrees with the practice adopted under
previous lecennial appraisements, and as sanctioned by the Auditor of State. At
‘these sessions the county auditor can attend either in person or by deputy.

Yours truly,
J. M. Swueers,
Attorney General.

EMP'LOY]NG PROSECUTING ATTORNEY IN CIVIL CASES BY COUNTY
COMMISSIONERS.

Coruninusg, Ouio, August T, 1900.

G. Ray Craig, Attorney at Law, Novwallk, Olio.

Dear Sim:-—In your letter of August 3rd, you ask this office for an opinion
as to the right of the county commissioners or the board of infirmary directors to
employ the prosecuting attorney to appear for them in civil cases in which the county
is interested and to pay him for his services in such cases.

Without entering fully upon a discussion of the statutes in relation to the-
duties of prosccuting attorneys and the powers of the respective boards of county
commissioners and infirmary directors, 1 am of the opinion that it is entirely within
ihe power of the board above referred to to employ the prosecuting attorney in cases
stich as these referred to in your letter and® pay him for his services in such cases
as they would any other attorney. And this for two reasons.

Tirst: For any services enjoined upon the prosecuting attorney by statute as a
part of the diuies oi his office, of course he wonld not he entitled to any further or
additional compensation than the compensation provided for by statute for his office.
But, I nowhere find it made a part of the duties of the office of prosecuting attor—
ney to appear for the board of county commissioners or the hoard of infirmary direc—
tors in the courts in such civil cases as those designated in your letter: Hence, if
he does so appear, he is entitled to his compensation the same as any other attorney
would be.
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- Second: Under the general statutes empowering these hoards to sue and be
:stied, to prosecute and defend -actions in the court, they undoubtedly have the
-authority to employ counsel, and as there is no restriction as to what counsel shall
be employed, they doubtless might employ counsel other than the prosecuting at—
torney. The power té employ presupposes the power to pay. If then, these boards
have the power to employ counsel other than the prosecuting attorney in civil-
~cases and pay them for their services, there could e no valid reason, why, when the
prosecuting attorney is employed and renders the same services, he should not be
paid the same as any other attorney. x

An opinion was rendered under date of Janvary 5th, by this office upon the re
quest of John Ray of Sandusky. Ohio, in which there was a full citation of the
statutes and < orities i relation to this subject, and the following conclusions
were reache...

1. It is not made the duty of the prosecuting attorney to act for the county
-officers in litigation except in certain specified cases, and in each case provision is
-expressly made ‘as to whether he shall receive extra compensation {for such services,

2. In all other cases the officers are left free to employ such counsel as they see
fit, and if 'they emiploy the prosecuting attorney, they do not employ him in his
-offigial capacity. hence, must pay him as they would any other counsel.

Very truly,
J. E. Toon,
Assistant Attorney General.

EMPLOYING MESSENGERS IFOR BOARDS OF EQUALIZATION., TRANS-
FERING AMOUNTS FROM ONE WARD TO ANOTHER.

Corumpus, Onio, August 7, 1900,
Hon, Warren Gard, Prosecuting Atiorney, Hanilton, Olio.

Dear Stk:—1 am in receipt of yours of the 6th inst., containing inguiry as
to authority. of the board of decennial equalization in your city to appoint a mes—
senger for the board if one is deemed necessary. Also asking the question, can a city
board of equalization take a certain proportion of the valuation of property from one
ward, and add it to another ward? or must the equalization be confined to the
respective wards? : - . }

Answering the first question, T would say that no authority is given, in my view
of the 'aw. for the board of decennial equalization in your city or any other city
of that class, to appoint a messenger for the board. [ am aware that frequently
during the sessions, the necessities of the board might demand the services of such
a person, but, standing upon the letter of the law and following the usual rules
‘of interpreting the statute especially as confined to boards of limited and special
jurisdiction, I can find no authority for holding that such an appointment can
“be made. . .

Answering the second question, 1 would say that if it be found by the city board
of equalization that the valuation of one ward is too high and that of another too
low relatively. the excess of the one ward may be taken and added to another he—
cauze the object of the board chould be to equalize between all parts of the city,
and not limit the equalization in the manner suggested. In other words, if the
board find that one is refatively too high compared with others that are too low, it
can treat the wards as units and take a certain amount in gross from one ward,
-and add the same to the other wards so as to equalize a city altogether.

Upon consultation with the auditor of state, 1 am informed that this agrees with

‘the comman. practice adopted. Very truly

J. M. SHrers,
Attorney General.
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COMPENSATION OF PROBATE JUDGE FOR LETTERS OF GUAR_DIA.N'--.
SHIP AND REPORTING STATISTICS TO SECRETARY OF STATE.

Corumnpus, Omio, August 8, 1900.

Hon. Cary Jones, Prosecuting Attorney, Londown, Ohldo. -

GENTLEMEN : — At the earliest moment I was able to do so, 1 examined into-
the questions submitted by you as to whether the probate judge of Madison county is.
entitled to corpensation out of the county treasury for reporting statistics to the:
Secretary of State upon the following subjects :

1. Reporting number’ of letters of administration, and guardianship issued.
during the year,

2. Number of marriages within the county.

3. Number of insane patients sent to the hospital.

4. Number and character of misdemeanors prosecuted in his court.

Taking the questions in the inverse order, it is clear to me that the probate
judge is entitled to the compensation provided in Section 1250 Revised Statutes,
for furnishing statistics to the Seeretary of State required by Sectica 1248 Revised
Statutes with reference to misdemeanors prosecuted in his court,

The probate judge is ex-officio clerk of his own court; the legislature has
given the probate court of Madison county jurisdiction of misdemeanors; Section
1248 Revised Statutes requires a detailed report of all criminal cases commenced
within the county, and Section 1250 provides what pay the clerk shall receive for
these reports. Section 546, Revised Statutes, provides in detail the fees the probate
judge shall be entitled to for services peculiarly within the duties of his'office, but-it
is silent as to what, if any fees he shall receive for reporting to the Secrétary of
State misdemeanors prosecuted in his court. But Section 547, R. S., provides
that “for any other services not herein provided for, the same fee shall be allowed.
as for similar services in the common pleas of the same county.” So that when the
legislature enlarges the jurisdiction of the probate court so as to give it concurrent
jurisdiction with the common pleas in any particular matter, this section will oper—
ate to give the probate judge the same fees that the clerk would receive under like:
circumstances. That being the case, the probate judge as clerk of his own, court
is entitled to the fees provided for in Section 1250 Revised Statutes, for making
such detailed report of misdemeanors prosecuted in his court as is required by
Section 1250, . :

As to the remaining three questions in dispute, i. e., statistics with reference
to letters of guardianship, letters of administration, number of patients sent to
the hospital and marriages, I am of the opinion he is not authorized to n_:hargel'
and receive any pay therefor. These are statistics which the Secretary of State
may require or not at his discretion and the statistics thus required come ex—
clusively within the province of the probate judge to furnish, the clerk of the
common pleas court having no similar duties to perform—no letters of guardian-
ship, letters of administration or marriage licenses to issune, nor are patients sent
to the hospital from this office. Hence, we must look elsewhere than to Section
1248 and 1250 for authority to charge compensation for furnishing the Secretary of
State these statistics.

In my opinion, Section 140, Revised Statutes, is the section authorizing the:
Secretary of State to call upon the probate judge for these statistics, If I am right
in this, they must be furnished gratuitously.

That'a public officer is entitled to no compensation other than that provided for:
in the statute, is a principle so familiar to us all that I need not cite authorities upon
the subject.
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Aside, however, from the provisions of Section 140, Revised Statutes, I am o1
the opinion that Section 1250 makes no provision for compensation similar to this.
sought to be charged for by the probate judge. It will be observed by reading See—

‘tion 1248, Revised Statutes, that to report a case as required by that section,
requires much pains taking effort on the part of the clerk, And for reporting cach.
“case”, he is entitled to 25 cents up to the number of fifty, and for each additional
case, 10 cents. It is the report of “cases” only for which this section provides
compensation; it does not provide compensation for “such other information as the-
Secretary of State requires,” The cases referred to in the original act (64 O. L.,
p. 17), ol which sections 1248 and 1250 were a -part, were criminal cases.
and divorce cases, and it is clear to my mind that the word “cases” contained in
Section 1250 refers to.the class of cases mentioned in that act, and not to general
information which the Secretary of State might request the clerk to furnish. That:
being the case, Sections 1248 and 1250 would be of no value to the probate judge m
supporting his position, that he is entitled to pay for such statistics, as to number
of letters of guardianship, letters of administration, marriage licenses, etc., issued:
by him. This information required of the probate judge is easily furnished, and
requires but little labor. No exhaustive data is required as in Section 1248 respect—
ing criminal and divorce cases. And it will hardly be presumed that the legislature
would intend such liberal pay for the labor of furnishing merely the number of let—
ters of guardianship and of administration, and marriages solemnized and patients.
sent to the hospital, and nothing more. ’

In the brief submitted, 1 find also the gquestion as to whether the probate-
judge is entitled to fees out of the county treasury for hearing truancy cases and
performing the clerical duties required of him therein. It seems to me he clearly is.
entitled to fees in these cases. (See Sections 759 and 4022-R.)

I do not discuss this question at length for the reason, that I do not regard it.
as an open question, nor avas it in terms submitted to me by you. ,

Very truly,

J. M. SHzgTs,

Attorney General..

LI

RIGHTS OF COUNTY COMMISSIONERS TO PURCHASE GRAVEL.
AND BUILD ROADS.

Corumzus, Onro, August 10th, 1900.

Benjomin Meck, Prosecuting Attorney, Upper Sandusky, Ohio.

Dear Srr:—Yours of August 9th at hand and contents noted, The question:
you submit is, whether under the provisions of House Bill No. 379, passed Dy -
the last General Assembly, the commissioners of any county are authorized to
purchase material for the improvement of the roads of the county, and let the-
contract for grading the roads and placing the material thereon to the lowest
responsible bidder, the county commissioners themselves furnishing the material.

Section 1 of this act gives the commissioners authority to determine what
material, whether stone, gravel or brick shall be used for the improvement of
the road proposed to be improved; also to appoint an engineer for the purpose:
of grading the road, making the plat and profile, and estimates as to the cost, etc.

Section 2 provides that “after such plans and specifications as the commis—
sioners deem necessary are adopted, the work shall be publicly let by the county
commissioners to the lowest responsible bidder, who shall enter into bond,” etc.

This act in and of itself does not give the commissioners power to purchase:
gravel, or other material necessary for the improvement of the roads, but
Section 4745-1 is ample to confer such power. In order to determine the powers:



140 ANNUAL REPORT

of the commissioners with reference to the improvement of roads the whole body
of the statutes conferring such powers, should be construed together. It is a
familiar rule of construction that statutes in pari materia are to be construed
together as having one object, and one system and policy.” That being the case
Section 4745-1 has to be considered as part and parcel of the act in question.
Hence, it is my opinion that the commissioners may purchase material them-
selves, and let out the contract of grading the road and placing that material
thereon.

This purchase, as you will observe by reading Sections 4745-1 fo 4T45-5
inclusive, is permitted to be made by private contract, or by condemnation pro-
ceedings, if unable to agree with the owner.

This power, in my opinion, ought to rest in the county commissioners, for
if they were compelled to let out the contract of furnishing the material and
building the roads, and should let out the contract for this construction in
sections, the hids, of necessity would have to be much higher than though the
material were furnished by the county, as it might involve opening a gravel
bank, or opening a stone quarry, furnishing stone crushers, etc. If the com-
missioners act with good business judgment in the purchase of this material, it
almost certainly will result in much saving to the county.

Very truly yours,
J. M. Sueers,
Attorney General.

PARTNERSIIPS.

3 Covumpus, Ouio, August 11th, 1900.

MO H. Fuller, Attorney at Law, Wauseon, Ohio. }

DEaAr Sir: — Your letter of August 10th at hand. T find no provision of statute
making it the duty of the prosecuting attorney to prosecute complaints filed in the
probate court under Section 4364-9a, Of course, unless a statute can be found
directing the prosecuting attorney to prosecute such complaints, it could not be
claimed te be a part of the dutizs pertaining to his office.

In reference to the continuation of the business of trafficing in intoxicating
liguors by the surviving partner, there is no statutory direction except that con—
tained in Section 4364-11. This section provides for two contingencies. TFirst,
For a proportionate assessment when the business is commenced at any time after
the fourth Monday of May. Second: For a refunding order when a person,
corporation or co-partnership discontinues husiness beforé the termination of
the assessment year. The answer to your question will depend upon whether it
can be said that a partnership discontinues business upon the death of a partner.
In my opinion, it does. It is an elementary principle of the law of partnerships
that the death of a partner dissolves the partnership, How, then, can the part-
nership be said to continue after it has been dissolved? True, there are some
statutory provisions authorizing a surviving pariner to continue the partnership
business, but [ take it those statutes have no application to the case under consid-
eration, If a certificate has been issued to a partnership and one of the partners
-die, the partnership is thereby dissolved and the surviving partner if he continues
in the business must continue as an individual, and must necessarily have a
certificate issued to him as an individual, This can be done under the provis—
ions of the section above referred to, viz., by a relunding order to the partnership
for the remainder of the assessment vear, and by the payment of a proportionate
-assesstment by the surviving partner for the new certificate.
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A further reason that might be urged for the conclusion above reached is the
fact that the proceeds of the refunding order belong to the partnership assets.
and the representative of the deceased partner is entitled to decedent’s interest.
in the same.

Trusting the foregoing will be satisfactory, T am,

: Very truly yours,
' J. E. Topp,
Assistant Attorney General.

RIGHT OF PHARMACIST TO REGISTER.

. i Corumsus, Ouio, August 13th, 1900
W. R. Ogier, Secretary Board of Pharmacy, Coluwmbus, Ohio.

DEear Sir:—Yours of August 13th at hand and contents noted. Youw desire
an opinion [rom this office as to whether or not a registered pharmacist who is
not now engaged in the practice of his profession, has a right to register for
another year, pursuant to the provisions of Section 4407, of the Revised Statutes. .
of Ohio.

This section provides: “Every person now registered as a pharmacist or
assistant pharmacist under the Iaw;; of this state, shall be entitled to continue in
the practice of his profession until his certificate of registration shall expire.
Every registered pharmacist or assistant pharmacist, who desires to continue
the practice of his profession in this state shall, within thirty days next pre-
ceding the expiration of his certificate, file with the board an application for a
renewal thercof. If the board shall find that the applicant has been legally
registered in this state, and is entitled to a renewa] certificate, it shall issue to:
him a certificate duly signed by its president and seecretary.”

From the reading of this section it is apparent to my mind that the legislature
contemplated that a pharmacist desiring to register must be actively engaged in
the practice of his profession; for, if not, upon his application now before your
board, he may register for the coming year; at the end of the next year he may
register for another, and so on indefinitely. If such were the tonstruction of
the statutes the salutary provisions of these statutes would be wholly annulled,
aned thus, persons who have left the profession for many years would be allowed
to return to it without an.examination. By the provisions of the section just quoted
it will be observed that the board must find that the applicant is entitled to a
renewal certificate. If you have no discretion to look into the question as to
whether he is actively engaged in his profession, it seems to me these provisions
would have no meaning. :
! ' Yours very truly,

J. M. Sueers,
Attorney General.

POWERS OF DIRECTORS OF OHIO AGRICULTURAL EXPERIMENT
STATION.

Corumpus, Ouro, August 14th, 1900,

Charles E. Thorn, Director Ohio Agricultural Experiment Station, Wooster, Oho,

Dear Sir:— Yours of August 13th at hand and contents noted. You seek
an answer to the question as to whether the Director of the Ohio Agricultural
Experiment Station, appointed by the Board of Control, must sanction and
approve all experiments and investigations proposed to be instituted by the
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Board of Control; also 'whether the Director must approve the appointment ol
.all subordinates and assmants appointed by the Board of Conuo] before thcy
.are authorized to act.

In my opinion, both these questions should be answered in the negative.
Section 409-2, Bates’ R. 5., provides: “The location, control and general man-—
:agement of the experiment station shall be submitted to the Board of Control.”
Section 409-5 R. S., provides: “The Board of Control shall locate said station,
:and shall appoint a competent Director, who shall have the general manage-
ment and oversight of the experiments and investigations necessary to carry out
the objects of the station. Said board shall also make such rules, by-laws and
‘regulations for the government of the station and its work, and for carrying out
‘the 'business and purposes of the.station, as shall be necessary and proper in
their judgment.” The Board of Control could not have the control and geheral
management of the experiment station as is given it by Section 409-2, above
quoted, if it could not institute such investigations and experiments as in its
_judgment are proper for the purposes of carrying out the objects of this station.
Section 409-5 R, 5., above quoted, gives the Director general management and
-oversight of experiments and investigations necessary to carry out the objects
of the station, but does not give him the power to determine what experiments
and investigation shall be set on foot. That question is left to the board
-of Control. Of course, the Director being a member of that Board, as such
memniber he is entitled to his vote and voice upon the subject.

As the Board of Control has power to appoint a Director, that, of necessity, .
carries with it power to employ such assistants as are necessary to C'nry on the
exper iments and investigations set on foot.

Sections 640 and 641 have no application to the Ohio Agricultural Experiment
‘Station. The powers and duties of the Director are clearly defined by 'Sectlons
-409-2 and 409-5, R. S., and he has no others. ' .

Very truly yours,
J. M. Sugers,
Attorney General,

‘OWNERSHIP TO .OII; PRODUCED IN AND AROUND THE ST.
MARYS RESERVOIR.

Corumeus, Owio, Auéust 15, 1900.

The Ohio Canal Comimission, Columbus, Ohio.

-GENTLEMEN: — In response to your inquiry of this date in which you desire
to know whether the question of the ownership or title to the oil produced’
on certain leases in and around the St. Marys Reservoir was determined by
the suits instituted by former Attorney General Richards in the Court of Com-
mon Pleas of Auglaize County, I desire to submit the following.

On the 16th of April, 1892, a committee appointed by joint resolution of
the Ohio Legislature after an investigation of the leases and developments in
-and around said reservoir, made their report to the General Assembly in which
they recommended that the Attorney General of the state take legal action to
protect the interests of the state. The Attorney General in his report. for the
‘year 1892 at page 27 gives the report of his proceedings under these recom-

mendations of the committee as follows:

“In accordance with this request, at the earliest date
after receiving the report and evidence, I instituted the fol-
lowing actions in the Court of Common Pleas of Auglaize
.County, to -determine the title of the oil produced on state
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land, and to recover the'amount due the state for’ the wrong-
ful conversion of oil belonging to it:

No. 5367, The State of Ohio vs. The East Bank Oil

‘ Com.pmly and The Buckeye Pipe Line Company. ’

No. 5368. The State of Ohio vs. The Mars Oil Company
and 'lhe Buckeye Pipe Line Company.

. h369. The State of Ohio vs. J. C. Lineman and The
Buckeye Pipe Line Company.

No, 5370. The State of Ohio vs. C. H. Rudolph, M. I,
Apple, J. N. Grey, W. W. Coclley, B. F. Crawford, W, .
Taylor, B. F. TFulton, A. A Elyea and The Buckeye Pipe
Line Company.

No. 5371, The State of Ohio vs. R. B, Gordon, Sr.,
and s'he Buckeye Pipe Line Company.

' No. 5372. The State of Ohio vs. Chas. L. McIntire and
The Buckeye Pipe Line Company.

No. 5373. The State of Ohio vs. Sol. Bamberger, T.
E. Hollingsworth, Gus Bamberger, R. W. Stearns, C. N.
Stearns, G. C. Stearns, Mrs, G. C. Coney, Fannie Stearns,
Horace Stearns and The Buckeye Pipe Line Company.

No. 5374. The State of Ohio vs. Samuel Scott, Oliver
Jay, D. W. Jay, Henry Schaffer, Frank Koehl, and The
Buckeye Pipe Line Company.

No. 5379. The State of Ohio vs. Riley and Milligan John
Blue, and The Buckeye Pipe Line Company.

The answers filed contained. two defenses: The first set
forth the lease from the state with certain pertinent facts,
the second showed an award by the Canal Commission in
favor ol the lessees after the ownership of the oil was in

Cdispute.”

A demurrer was interposed to these defenses and the case of the State vs.
J. C. Lineman et al. was submitted to Judge Day of the Court of Common Pleas
of Auglaize County, this case being fréated as a test case. 1 have not a copy
of all the pleadings in these cases and am unable to give a description of the
land included in the leases held by the defendants. I understand, however,
that these nine cases involve thirteen separate leases. I have what purports
to be a copy of the petition in the case against the East Bank Oil Company,
and this petition with the answer as stated by the Attorney General would
squarely raise the question as to the title to the oil produced under these leases.
The following quotations from the decision of Judge Day in passing upon the
case of the State vs. Lineman et al. are sufficient to mdlmte the scope of the
decision of the court.

“F % % 0il and gas are kindred substances and are

found in the underlying Trenton Rock. It was understood
and agreed by the agents of the state and defendant, but not
%ncorporated into writing, that defendant was authorized to
drill and operate for gas and oil on said land, and either or
both substances produced was to be the property of defend-
ant without any further or additional payment of rental,
* % % T think in view of the situation and facts detailed
in the answer, it must be held to have been the intention of
the lawmakers to authorize a leasing for both oil and gas,
and that a reasonable and just construction or interpretation
of the section confers authority to that end upon the agents
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of the state therein named. If this be correct, it follows that
the lease to Lineman authorizes him to produce both gas and
oil and to have and possess it to the exclusion of the ¢laims
of the state made in the petition. The fact, that under the
lease in question, the state is to have a rental of three dollars
per acre per annum, ‘and no royalty is provided for, makes
nothing against this view. The provision of the section as to
payment of rental or otherwise for a lease is ample and would
enable the agents named to stipulate either cash rental,
or voyalty, * * * The plaintif not desiring to further
plead, there will be judgment for the defendant on the
“demurrer.”

I am informed by the clerk of the common pleas court of Auglaize County:
that judgment was entered in all. of these cases substantially the same as in
the case submitted to Judge Day, and that none of the cases were dismissed:
without -prejudice.

It seems very clear, therefore, that the question of the ownership of the:
oil produced under these leases is res judicata.

' Very truly,
J. E. Tobo,
Assistant Attorney General,

RIGHT OF R. R. COMMISSIONER TO DECIDE AND DETERMINE
SAFETY DEVICE USED AT GRADE CROSSINGS.
" Corumnus, Onro, August 17. 1900,
Hon. R. S, Kayler, Columbis, Ohio. -

Drar Sir:— Your inquiry just received involves an answer to the fol-
lowing question: “Where a railway company, either steam or electric, seeks.
to cross, at grade, with its tracks another railroad, has the Railroad Commis—
sioner the right to determine that a safety device is needed at such crossing,
and also what kind of device should be nsed, whether interlocker, derail, gates,
or a combination of these devices?”’ ;

Section 247F, R. 5., provides: “In case, however, one railroad company
or an electric railroad company shall hereaiter seek to cross at grade with its
track, or tracks, the track, or tracks, of another railroad, the railroad company,
or the electric_railroad company, seeking to cross at grade shall be compelled
to provide interlocking or other safety devices put in to the satisfaction of the
said commissioner of railroads to protect such crossing, and to pay all costs of
such appliance, together with the expense of putting them in. The future main-
tenance and operation thereof shall be equally apportioned between the two
or more roads by the said commissioner of railroads and telegraphs; provided’
this act shall not apply to crossings of side tracks only:”

" From the provisions of this section it will be observed that a railway com-—.
pany seeking to cross, must provide a safety device for such crossipg to the
satisfaction of the Commissioner of Railroads — a watchman is not a sagty device..
The purpose of the provision requiring a safety device to be erected to the:
satisfaction of the Commissioner of Railroads was to enable him, upon the-
examination of each crossing to determine from the particular surr?undings
what particular device would best subserve the purposes of safety, and then-
enforce its erection. While the Commissioner of Railroads can not arbitrarily,
and without reason, order any kind of safety device, or interlocker he may
choose, regardless of the needs of the particular crossing, yet, he is given a
wide discretion, and, unless that discretion is clearly abused, thiere is no- appeal
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from his decision. And, if from the peculiarities of any particular crossing, the
. Commissioner is of the 'opinion that there ought to be a combination of the
devices mentioned, e. g., -the derailing device and gates, the railroad companies
must submit to his judgment.
Very truly yours,
J. M. Swrwrs,
Attorney General.

RIGHT OF A MAGISTRATE TO REMIT FINES IN OHIO BOARD OF
PHARMACY CASES.

Corumeus, Onio, August 20, 1900.

William R. Ogier, Secretary Ohio Board of Pharmacy, Columbus, Ohio.
Dear Sir:— In -your communication of August 18 you present the fol-
lowing statement of facts: )
Upon a prosecution instituted by the Ohio Board of Pharmacy against
George S. Binckley before John B. Fletcher, Mayor of the village of Kenton,
Ohio, said Binckley was found guilty of a violation. of Section 4405, R. S., and
was fined $20.00 and costs, and afterwards said Mayor remitted or attempted
to remit said fine of $20.00. And the question presented is, has the mayor
authority to remit such fine?
The fine in question was imposed by virtue of Section 4412, R. S., which
reads as follows:
“If any person violates any of the provisions of Section
4405, Revised Statutes, he shall be deemed guilty of a misde-
meanor, and on conviction shall be fined not less than twenty
dollars nor more than one hundred dollars, or be imprisoned
not less than twenty days nor more than one hundred days or
both, * * * All fines assessed and collected under prose-
cutions begun or caused to be begun by the Ohie board of
pharmacy, shall be paid to the treasurer thereof, and by him
covered into the state treasury monthly, to be credited to the
fund for the use of the Ohio board of phalmacy
It will be observed that the fine imposed in this case was the minimum
sum provided for such an offense. In a letter from the mayor submitted with’
your communication, the mayor states that it has been a custom of the magis-
trates in that locality to remit the fines when in the judgment of the magistrate
he thought the case would justify. If such be the custom, it is certainly time
to ascertain upon what foundation the custom rests. In cases where the amount
of the fine is fixed at the discretion of ‘the magistrate or court, there can be
no doubt that the magistrate might reduce or remit any fine imposed, but in
cases where the amount is fixed by statute, in my opinion the magistrate has
no jurisdiction or power to remit the same, In the case under consideration
the magistrate would be clearly without power to impose originally a fine less
than the minimum provided by statute. As was said by Okey, C. J., in the
case of Dillon vs, The State, 38 O. S., 586: *
“Where the accused is properly convicted, it is the duty
of the presiding judge to ‘pronounce the judgment provided
hy law.” If the statute provides fine and imprisonment, he
is clearly without discretion to omit either as he is to fine for
a less or larger sum or imprison for a shorter or longer term
than that provided in the act.”
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Ii-at the time of the trial he is without authority to make the fine less than
the statute requires, from what source does he afterwards obtain authority te
make it less or remit it entirely? There certainly is no statutory authority for
such a proceeding,

I am of the opinion, therefore, that the attempt of this magistrate to remit
the fine in question was entirely unauthorized by statute. '

Very truly,
J. E. Toop,
Assistant Attorney General.

RIGHT OF TOWNSHIP TRUSTEES TO APPOINT DITCH
SUPERVISORS.

Covumpus, Owmro, August 20th, 1900,

Edward L. Taylor, Jr., Attorney at Law, Columbus, Ohid.

Dear Sir:— In your communication of August 17th, you ask of this office
an opinion as to the effect of House Bill No. 403, passed April 13th, 1900, en-
titled “An act to provide for the cleaning out and keeping in repair of public
ditches, drains, and water courses, and to repeal certain section therein named.”
The sections repealed comprise, practically all the provisions of the laws relating
to cleaning out and keeping in repair both county and township ditches, and by
the repeal of these sections the county commissioners and township trustees are
divested of all authority and control over this subject, while the act in question
seeks to create the office of Township Ditch Supervisor, and to clothe such officer
with the power and duty of looking after the cleaning out and repair of ditches,
drains and watercourses.

Section 1' of the act provides as follows: “That in any township in which
there have been located and established county or township ditches, or in which
county or township ditches may hereafter be located and established, there may,
at the time and in the manner provided by law for the election of township officers,
be elected a township ditch supervisor, who shall serve for a term of three years,
and until his successor is elected and qualified. In case a vacancy occurs in this
office, by resignation or otherwise, the township trustees shall fill such vacancy
by appointment until the next anual election.”

Section 13 of the act enumerates the sections repealed, and also provides
that this act shall take effect and be in force from and after its passage. .

This act having been passed by the Legislature aiter the regular election of
township officers for the year 1900, it follows, of course, that no township ditch
supervisors were elected- at said election, and the question presented is: Does
this constitute a vacancy in the office of township ditch supervisor which may
be filled in any township, by appointment of the township trustees as provided
in Section 1, of said act?

The trustees are empowered to appoint when a vacancy exists by “resigna-
tion or otherwise.” This language is sufficiently comprehensive to empower the
trustees to fill a vacancy existing before any person has been elected to the office,
as well as a vacancy occurring after a person has been elected. I repeat, they
would be authorized to fill a vacancy. But is there a vacancy? Two things are
necessary to constitute a wvacancy in office. First: There must be an office in
existence. Second: There must be no one entitled to occupy it. The difficult
question in this case is to determine whether or not there is an office in exist-
ence. Evidently, the act was neither skillfully drawn nor careiully considered
by the Legislature. While all the provisions relating to the cleaning out and
keeping in repair county and township ditches are unconditionally repealed, al-
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most a full year must elapse before the act can be made effective by the election
of tgwnship ditch supervisors to carry out its provisions. Not only so, but the
statute, by its terms, is merely permissive—not mandatory. Note the language—
“There may be elected.” So, it would seem, on the face of the statute, to be
optional with each township to elect a supervisor, and thus carry out the purpose
of the act or not as they choose. A consideration of the importance, both to the
public health and convenience, as well as the individual welfare of those whose
lands are liable to overflow, of keeping the public ditches, ete., in good workiing
order, leads us to scrutinize this act closely to find, if possible, a way to make it
effective. We would have no difficulty in doing this il the Legislature had used
the word “shall” elect, instead of “may’ elect. This would have made it man-
datory upon each township to elect such an officer, and the office might be con-
sidered as fully created by the act. Whereas, if the statute should be construed
as permissive, or one of authorization only, then the office can not be con-
sidered as existing in any township until it is determined, in some way, that that
particular township should have such an officer. It certainly could not have
been the intention of the Legislature that any township containing public ditches
should be left without any provision for keeping such ditches in repair. Yet,
such would be the effect if you consider this act as merely authorizing each town-
ship to accept its provisions or not, as they may see fit.

In considering the question of intention the title of the act may be exammed
This, as before given, states the act to be “to provide for the cleaning out and
keeping in repair of public ditches,” etc. If it had been the intention to make the
act permissive, merely, surely more apt language might have been found to ex—
press that purpose in the titlée. The word “may”, however, or other words of
permission or ‘authorization, is sometimes construed as mandatory. And par—
ticularly when the public interests require such construction.

The word “may,” according to the ordinary uses of lan-
guage,, is a term of authorization only. It confers a power,-
faculty, or discretion, but does not impose a positive com-
mand. Yet there are cases, not infrequently occurring, in
which it is necessary to understand that this term was used
in an imperative sense, this necessity arising from the fact
that the plain meaning of the Legislature, as gathered from
the whole statute or from the general scope and purpose of the
enactment, was to impose a positive command, instead of a
mere permission. Moreover, the word must sometimes be
taken as mandatory in order to sustain public or private

. rights. Thus it is well settled that “may”, in any statute,
is to be construed as equivalent to “shall” or “must” when
the public interests or rights are concerned, and when the
public or third persons have a right de jure to claim that
the power granted should be exercised.”

Black on Interpretation of Laws, page 155.

“The conclusion to be deduced from the authorities is that
where power is given to public officers in the language of
the act before us, or in equivalent language, whenever the
public interest or individual rights call for its exercise, the
language used, though permissive in form, is, in effect,
beremptory.” -

Sutherland on Statutory construction. Quoting from 24 Minn., 300.

“Where authority is conferred to perform an act which
the public interest demands “may” is generally regarded as
imperative.”
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Okey, J., in R.R. Co., vs. Mowatt, 35, O. 5., 287.

The act in question is certainly one in which the public interests are involved.
And, from the authorities cited, the word “may” as used in the first section of this
act, should be construed as mandatory, thereby creating in each township in
which county or township ditches are located, the office of township ditch super—
visor. This is still farther shown to have been the intent of the Legislature when
it is considered that there is no authority given in the act, to any person, or body
of persons in any township, to determine whether or not the act shall be made
applicable to such township, or whether or not such officer shall be elected. If
then, the statute creates the office of township ditch supervisor, and no person has
been elected to fill said office, then, in my opinion, there is a vacancy in the
office, which may be filled by appointment by the township trusiees until the next
regular election. The statute, by its terms, is to go into effect from and after its
passage. It cannot go into effect in part, but must be effective as a whole, hence,
the provision creating the office of township ditch supervisor is in effect from the
passage of the act. The office being in existence, and no person authorized to
occupy it, then there is a vacancy which may be filled as above shown.

While this question is one that does not properly pertain to either the office
of the Attorney General or that of the Prosecuting Attorney, unless the gques—
tion should be presented by the county commissioners to the Prosecuting At—
torney as to their powers and duties, yet, in view of the importance of the question,
and the general public interest attached thereto, I have taken the pains to investi-
gate the matter ag fully as my time would permit, with the results above stated.
I am,

Yours very truly,
J. E. Topn,
Ass't Attorney General.

RIGHT OF COUNTY SURVEYOR AT END OF TERM TO COMPLETE
UNFINISHED WORK.

CoruMmeus, Oulo, August 22nd, 1900.

George W. Risser, Attorney, Ottawa, OQhio.

Dear Siz:—Your inquiry requires an answer to the question, whether the
county surveyor, by virtue of the expiration of his term of office, can no longer
act as the engineer in county ditch and road proceedings where he had during
his term of office been appointed by the county commissioners as such, and has
partially completed the work required of him by such appointment.

In my opinion he is entitled to continue to act as such engineer until the
completion of the work, unless for good cause he is removed: by the commissioners,

If by wvirtue of his office alone, the county surveyor were required to act as
stich engineer without any affirmative action on the part of the commissioners,
and without any affirmative action on his part, in order to qualify himself for the
position, then it would be clear that the successor must take up the work where
the predecessor left it at the end of his term, but such is not the case in the
question submitted by you. The county surveyor is not entitled to act as such
engineer merely by virtue of his office. Before he can act he must receive an
appointment at the hands of the commissioners; not only must he receive an.
appointment before he can act, but he must execute a bond conqitioned for the
faithful performanceof his duties; Section 4494, R. 5. While Section 4454, R.
S., provides that the commissioners shall appoint the county surveyor as such
engineer, yet it no where provides. that after he has been appointed and qualified,
and has accepted the position, his duties shall cease upon the expiration of his
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term of office. 1t has been held by the courts again and again that a statute
“will not be so construed as to work an inconvenience unless it plainly requires
such construction, If the appointment of such engineer ends with his office as
surveyor, theni a new appointment must be made and a new bond given by the
~appointee and the successor take up the work where the predecessor left it, which
would, in many instances, create confusion and great inconvenience. Hence, as
the statute does not provide that the appointment as engineer shall end with his
official term as surveyor, there is no reason, in my judgment, why this provision
should be read into the statute by interpretation.

There is- still another reason that might be urged with considerable force in
support of the conclusion reached in this opinion.

Before the amendment of Section 4454 and 4455, R. S. (93 O. L., 65), Section
1181 provided that “when the services of an engineer are required with respect
to roads, turnpikes, ditches, etc, the county surveyor shall act as such engineer.”
Section 4454 provided: “If the commissioners find for the improvement they shall
cause to be entered on their journal an order directing the, county surveyor, or
an engineer to go upon the line,” ete. It will be cobserved, by reading these two
sections, that Section 1181, in terms, required that the county surveyor should act
as engineer in ditch proceedings, yet the court, in construing these two sections
together, held in Ginn vs. Commissioners, 11 C. C,, 306, that the commissioners
might, in their discretion, appoint an engineer in ditch proceedings, other than
the county surveyor. On March 25, 1898, Section 4454 was amended so as to
read as follows: “If the commissioners find for the improvement, they shall
cause to be entered on their journal an order directing the county surveyor to
2o upon the line,” ete. And section 4455 was amended so-as to read as follows:
“The commissioners shall, also, by ‘their order, direct the county surveyor to
make and return a schedule of all lots,” etc., thus eliminating from these sections
the words “or engineer.” But cn April 22nd, 1898, being the same session at
which--the amendments above referred to were made, Section 4455 was again
amended so as to include the words “or engineer.”

Section 4494 provides: “The commissioners shall re-
quire each surveyor or engineer appointed by them under
the provisions of this chapter, to enter into a good and
sufficient bond, covering all the ditches upon which he may
be appointed, with surety to be approved by them, condi-
tional for the faithful performance of his duties, in a sum to
be fixed by the commissioners; and an action may be
brought on such bhond by any person aggrieved by a failure
of the surveyor or engineer to do his duty in the name of
such party, and recovery may be had for his use and benefit;
but if the county surveyor shall be appointed by the com- ‘
missioners, under the provisions of this chapter, he shall be
liable upon his official bond for the faithful performance
of his duties, and an action may be brought on such bond
as aforesaid.”

It is readily seen from reading Sections 4455 and 4494, and especially 4494,
that it was contemplated by the legislature that the commissioners might appoint
somebody other than the county surveyor to act as engincer in such proceedings.
If then they still have the power to appoint a person other than the county
surveyor, most assuredly the duties of such engineer would not cease upon the
expiration of his term as county surveyor. If the commissioners are never to
have any discretion, or can never appoint anybody except the county surveyor,
why make the appointment at all? Why did not the legislature provide that the
county surveyor should, by virtue of his office, perform all these duties without
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an appointment by the commissioners. Power to appoint usually implies discre~
tion in the selection of the appointee. If the legislature did not intend to permit
the exercise of such discretion on the part of the commissioners it should logically
have eliminated all the provisions with reference to the appointment of an engi-
neer, and made it one of the official duties of the county surveyor to act in all
such cases. It is apparent, also, that therve are good reasons why the legislature
should confer discretion upon the commissioners in making such appointments.
The county surveyor might, by reason of other pressing business, sickness, or
interest in the proceedings be unable to perform the duties required, hence if no
discretion were lodged in the commissioners, it might cause embarrassment and
delay.

For the reasons above suggested, notwithstanding the amendment of the statute,
I am rather inclined to the opinion that the commissioners still have power to
make an original appointment as such engineer, and select some person other than
the county surveyor,

: Yours very truly,

¢ J. M. SHEETS, -
Attorney General.

PLACING SAFETY DEVICES UPON STATIONARY BOILERS.
Conumeus, Ouro, August 23rd, 1900,

Hon. 1. W, Knaub, Inspector of Workshops and Factories, Columbus, Qhio.

Drar Sir:—Yours of August 2Ist at hand and contents noted. Your in—
quiry requires an answer to the question as to what safety device is necessary to
be placed upon stationary boilers for the purpose of sounding the alarm when
the water becomes low, in order to comply with the enactment of the last general
assembly requiring low water safety alarm columns to be placed upon stationary
hoilers,

The purpose of the enactinent of this law was evidently to require a safety
device to be placed upon all stationary steam boilers that would be effectual in
sounding the alarm when the water becomes low, in order to reduce the danger
of explosion to a minimum. The only theory upon which this law can be upheld
is that any device that will subserve the purpose named will satisfy the law.
No more could the legislature require the use of any particular device than it
could require the use of any particular make of boiler. Hence, the only im-
portant question for you to consider is whether the device will subserve the pur—
pose of sounding the alarm. If it does, your duties are at an end. I will say
also, that in my opinion, the operators of such boilers have the discretion to
purchase any make that, upon being tested, subserves the purpose of sounding
the necessary alarm.

Very truly,
J. M. SugeTs,
Attorney General,

ARRESTING AND IMPRISONING A PERSON GUILTY OF VIOLATING
AN ORDER OF A LOCAL BOARD OF HEALTH.

Corvmeus, Ouro, August 24th, 1900,
C. O. Probst, M. D., Secretary State Board of Health, Columbus, Ohio:

Dear Sir:—Your inguiry addressed to this department is before me as con—
tained in the letter of G. Newland, member of the board of health of Alger, Ohio,
relative to the imprisonment of any person found guilty of willfully omitting
to obey a lawlul order of a local board of health.
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In answer thereto, would say, that if the accused person has not been guilty
of any such offense before, and the case under consideration is for the first
offense, imprisonment cannot be made part of the penalty, and in any event
the accused could not be imprisoned unless the affidavit upon which the prosecu-
tion is instituted contains the allegation that the offense is a second or repeated
offénse. That seems to be jurisdictional before the right to imprison. is per—
mitted. I can see no objection, however, when a person continues to violate
siich lawful order as may be mad: by a local board of health, to immediately
re—arrest him, because a continued violation at the time subsequent to the first
violation constitutes a new offense, and under such second or repeated offense,
the accused, if found guilty, may be imprisoned for dny time not exceeding
ninety days. "

The letter of Mr. Newland is returned herewith.

Very truly,
J. M. SHgers,
Attorney General,

RIGHT OF EXAMINER TO REVOKE LICENSES—CONSTITUTION-
ALITY OF CINCINNATI LAW FOR STATIONARY ENGINEERS.

Coruumpus, Onro, August 20th, 1900,

Hon. George M. Collier, Chief Ewxaminer of Stationary Engineers, Columbus,

Ohio.

Dear Sir:—Your favor of the 28th inst. requesting an opinion of me upon
various questions suggested therein is before me, and I will take them up in the
order presented by you.

: Question 1. If an engineer refuses to take out a license

after being duly notified and given a reasonable opportunity

to do so, do we swear out a warrant for his arrest, or do we

place the matter in the hands of the prosecuting attorney of

the county in which said engineer resides? In such a case do

we proceed against the engineer alone, or do we make his

employer or employers also liable? g

" By section 10 of the act of March 1st, 1900, which prescribes the duties
incident to your office there is required of each district examiner appointed by
you to notify every person operating a boiler or engine in such districts, not
including those exempted from the operation of the law as mentioned in Section
1, to apply for a license under such act, and to give such person a reasonable
opportunity to take the examination therefor, and by Section 11 of said act,
which is the section that provides a penalty for non-compliance therewith, it
is provided that any owner, user, or engineer who after being notified as above
set forth, and who violates any of the provisions of such act shall be fined not
more than $100, nor less than $10. The first requisite in the assessment of a
penalty for disobedience or infraction of the law is that the engineer be notified,
as required by Section 19, If he has been so rotified and refuses or neglects,
after a reasonable opportunity, to take the examination and secure the necessary
license to carry on his occupation, any one may lodge a complaint against him,
by filing an affidavit before a justice of the peace of any township in the county
where he resides, or before any police justice, or mayor of a city wherein he
may reside. The act is made operative upon owners, users or engineers. But I
inc].in.e to the belief that those terms would be restricted in their application,
as it is a criminal statute and should be strictly construed, and would be limited
to the person or persons operating the boiler or engine. It is not compulsory
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upon the proseciiiing attorney of any county to appear and prosecute complaints
under this act belore examining magistrates unless he does so merely as an
attorney, and employed for that purpose. It would be necessary, therefore, in
the enforcement of the law to have the affidavit made by some one familiar with
the facts, and if needed, to employ counsel to represent you.
! . Question 2. Will the district examiner or the chief ex-

aminer have the right to go into the engine room of an en-

gincer whom they have found to be guilty of neglect of duty

or intoxication to take his license away from him? Will it

be necessary to take said engineer's license away from him

in order to revoke the same? . g

The chief examiner, nor any district examiner appointed by you has not
the express power granted to him, by statute, to take away a license from any
person who has received the same., The revocation of a license can only be
done after the proper hearing for the various causes set forth in Section 6 of the
act, viz.: “‘Tor intoxication or other sufficient cause.” It is not necessary to
get corporal possession of a license that has been issued by you in orded to
revoke the same. The revocation of a license is a matter of finding or judgment
upon proper hearing had before you or your district examiner, and such revoca-
tion does not consist in the corporal destruction of the license, but your finding
or judgment, if the acctised is found guilty, operates to revoke the power there—
tofore granted, and disqualifies him to any longer operate as an engineer, until
a new license be granted him, or the finding against him he, itself, revolked.

- Question 3. I an engineer takes out a license under
an old ordinance granting cities and villages the authority
to provide, by ordinance, for examination, regulation and
licensing of stationary engineers, and said license having been
dated January 1st, 1900, and the law under which power to
issue such license was given to city and village councils hav—
ing been repealed, can we compel such engineer to take out
a state license before the expiration of said city license?

On the 30th day of January, 1885, the legislature enacted a law
authorizing the council of cities and villages to provide by ordinance for the
examination, regulation and licensing of stationary engineers and others. (82
0. L., 13). Under this law it is stated the council of Cincinnati passed an
ordinance appointing officers to conduct examinations for, and to issue licenses
to those who were qualified to receive the same. This act remained in effect
from January 30th, 1885, to March Ist, 1900, and I understand, from your letter,
that the ordinance of the city council of Cincinnati has not, during that time been
repealed, and that city, and possibly others, have continued to license engineers,
By the enactment of the law above cited (82 O, L., 13) there was granted to
cities and villages, among their enumerated powers as contained in Section
1692, Revised Statutes, the further special power of providing by ordinance
for the regulation and licensing of stationary engineers. This power was thus
conferred upon such municipalities for the first time. By Section 13 of the act
of March 1st, 1900, 94 O. L., pages 33 to 36, the act of January 30th, 1885,
was expressly repealed, thereby taking away from cities and villages the power
to regulate and license such engineers. Your question relates to the effect
the enactment of the law of March 1st, 1900, would have upon licenses issued
under the various city ordinances prior to the enactment of the last mentioned
law.

Under Section T (94 O, L., 35) of the law in question it will be found that
the holding of a license by any person issued to him under an ordinance of a
municipal corpovation of this state, is qualification of such person to receive
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a license under the law in question without any further examination, thereby
presupposing in the qguestion the fact that the power in municipalities to further
issue licenses had ceased and been determined. The law only has a prospective
operation. Plainly the various village and city councils would have no power
to continue after March 1st, 1900, to pass ordinances under which to examine
.and license engineers and others, nor would they have power to longer do so
-under existing ordinances passed pursuant to the law of January 30th, 1885,
But the engineers that have thus been qualified by the examination provided by
the city or village ordinances prior to March lst, 1900, have paid the ordinance
fee required for such license. Such license constituted their right at the time in
such municipalities to carry on their business of engineer, and without it they
had no such right, if the ordinance would so provide. Upon this subject the
Supreme Court of Ohio have, in a number of cases which are similar in prin-
ciple, held as follows: “The repealing clause affscts nothing but the power to
grant licenses in the luture after the law became effective. It repealed the
authority in the law of 1831 (being a law to regulate the liquor traffic) to grant
cany motre licenses to retail spiritous liquors, but nothing further. There is no
language employed expressive of any intention to revoke or annul the unexpired
license previously granted under it. The license was a privilege, an acquired right,
which during its terms was not dependent on the coutinuance of the law under
which it had been granted. The repeal of the law would simply take away the
~authority to grant future licenses. It is clear that the unexpired licenses were
not expressly repealed or revoked, and it is but fair to presume that il the
General Assembly had intended any such thing, such intention would have been
expressed and provision made for refunding the money obtained for licenses
revoked.” ’
Hearn against the State, Lst O. 5., page 20.

In the question before me I find that in the act of March 1st, 1900, there is
no langdage employed from which it may be inferred that it was the intention
of the legislature to revoke or annul the unexpired licenses issued by municipal
corporations, nor do I think it could be done unless provision was made for
the repayment of the money which such person may have paid. “From this
principle it would follow that if a dealer who was in business at the time the
prohibitory restriction took effect, and who had paid his tax, and the time
covered had not expired, should be prosecuted, and the defense that the law,
as applied to him, was incapable of execution and therefore void, should be
sustained, neither the statute nor the ordinance would be necessarily held invalid,
but their operation simply restricted to the class to whom their provisions might
legally apply.”

State vs. Rousche, 47 O. S., 485,
See also State vs. Frame, 30 O. 5., 399.
Cooley’s Constitutional Limitations, 6th edition, pages 340 and 341.

Under the authorities above cited 1 hold that you can not compel an
~engincer who has received a municipal license before the act of March lst,
1900, took effect, to take out a new license, but he would be permitted to
continve under that license until the time covered thereby had expired, and
then be required to submit to an examination, and obtain a license from your
department.

Question 4. What bearing, if any, will the law exempt-
ing Cincinnati (House Bill No. 949, passed April 14, 1900)
have on House Bill 17, being the act of March 1st, 19007 Can
one city in the state be exempted in such manner?

Alter the passage of the act of March 1st, 1900, 94 O. L., 83 to 36, a
“special law was passed by the same legislature, under' date of April 14th,
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1900, which is entitled “An act for the protection of.life and property in cities.
of the first grade of the first class.”” Having, by its subject matter, necessarily
reference to the city of Cincinnati. Under Section 1 of that act the mayor of
that city is authorized to appoint two examiners to examine and license sta—
tionary engineers. Provides for their giving bond and their compensation, not.
to exceed the sum of $1,800 each, per annum, payable from the general fund
of such city. Section 2 provides that the board of legislation shall provide by
ordinance such rules and regulations for the examination and licensing of such
engineers as shall be consistent with, and provide for the protection of life and
property. Section 3 provides that any and all acts which conflict with this act
shall not apply to cities of the first grade of the first class. Section 4 says that
the act shall be in force from and after its passage.

It is plain to be seen that Cincinnati being the only city of the first grade .
of the first class at the time that this special law was enacted, sought to retain
by such legislation the authority vested in them by the act of January 30th, 1885,
but which act had been repealed by that of March 1st, 1900

That of March Ist, 1900, under which your department operates, is in my
view a law of a general nature, applying to all cities and counties alike, It
provides a general method for determining the qualifications of engineers, and’
establishes the head of such department as a state officer,

I am well satisfied that such law is a general law, and should have and does.
have uniform operation throughout the state. But the act of April 14th, 1900,
applying to cities of the first grade of the first class, while it deals with a subject
of a general nature, yet it attempts to provide that it shall only have a local
application, viz., to the city of Cincinnati, and further attempts to qualify,
limit and restrict the operation of the general law first mentioned.

Article 2 of Section 6 of the Constitution of 1851 provides: “All laws of a
general nature shall have a uniform operation throughout the state.” Is the
special act in question violative of this provision? In the case of Kelly against
the State, 6 O. S., quoting from page 272, the Supreme Court of this state said:
“Without undertaking to discriminate nicely or define with precision, it may
be said that the character of a law as general or local depends on the character
of its subject matter, If that be of a general nature, existing throughout the-
state, in every county, a subject matter in which all the citizens have a common
interest...... then the laws which relate to and regulate it are laws of a general
nature, and by virtue of the prohibition referred to, must have a uniform
operation throughout the state Such has been the approved definition of &
law of a general nature. There can be no question raised but what the act ol
April 14th, 1900, has but a special application, and not a uniform operativn:
throughout the state. In the case ol Falk ex parte. 42 O. S., quoting from
page 642, the Supreme Court again said: “Perhaps it is true that such acty
(referring to a criminal act made especially applicable to Cincinnati) may be a-
greater evil in large cities, possibly a greater evil in Cincinnati than in any
other part of the state, but the same may be truthiully said with respect to:
many, perhaps a majority of criminal offenses. Take the crime of arson. Tt i«
a grievous evil everywhere, and under some circumstances, a most atrocious
crime. It is an evil alike in town and country, but a far greater evil in a large
compact city like Cincinnati than in a small village or hamlet or a sparse rural
district. But does this reason, or any other with which it may be supplemented’
afford any ground, in view of our constitution, for punishing arson under local
law?” Many illustrations might be given, but it is sufficient to say, that if we
must assume merely becatise Section 1924 was enacted, that the legislature had’
information showing that the necessity for such legislation with reference to-
Cincinnati was urgent, and therefore must be sustained, we would be compelled,.
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on the same principle, to uphold local legislation on any and every subject
however general the nature and subject matter of such legislation might be.
We are not willing nor are we permitted to adopt any such rule of construction;
and indeed to do so would be in effect to unsay what we have deliberately said
as to the mandatory character of the constitutional provision we are considering.”-
_ This is made the more applicable when we remember that the act of Marcl
Ist, 1900, has a penal section connected therewith. It is criminal in character,
and to attempt any such special legislation to limit -the application of that act
to all other counties except Hamilton county would be violative of the principles.
of the constitution,. which we here invoke. Without going at large into the
citation of authorities upon this subject it might be pertinent to here cite in
brief those which directly sustain the proposition contended for.

The State ex rel. vs: Ellet, 47 O. S., 90.

Hixon vs. Burson, 54 O. S., 470.
" The State ex rel. vs. Davis, 55 O. S., 15

The tSate vs. Gardner, 58 0. S., 599,

Silberman et al. vs. Hay, 50 O, S., 586.

I therefore hold that the act of April 14th, 1900, can have no effect at all in
qualifying or limiting the application of the act of March 1st, 1900, under which
your department operates, nor is it of any force or effect upon which to base
an ordinance of any municipality for regulating and licensing stationary engineers,
but that by the act of March Ist, 1900, all of that subject muatter is delegated
to your office and under the rules and regulations as defined by the act in
question.

Therefore, as incidental to the decision of the last question suggested, T
would say that the special act above referred to is, in my opinion, unconstitu—
tional, and of no effect,

Yours very truly,
J. M. Suzers,
Attorney General.

EXTENSION OF TIME '1‘0 CITY BOARDS OF EQUALIZATION.
CoLumnus, Owmio, August 29, 1900.

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio.

Dear Sir:— Your communication requires an answer to the following ques—
tions: .

First: Can the time for the completion of the equalization of real property
by decennial city and county boards of equalization be legally extended beyond the
time required by statute for them to complete their work?

Second: If these boards continue with their labors in equalization of real pro-
perty after the time named in the statute for them to close their session will have
expired, will their action be legal?

Third: Is there any provision in the statute for the payment of the decennial
boards of equalization of Cincinnati and Cleveland?

I can best answer the first two questions together. There is no provision for
legally extending the time for the completion of the equalization of real properuy.
But it does not necessarily follow that whatever is done by the decennial boaras
of equalization after the expiration of the time for them to complete their work will
be illegal. If the statute limiting the time within which these boards shall com-—
plete their work is directory, then ‘work done after the expiration of this time will
be legal and binding upon the tax-payer. If, however, this statute should be cor
strued as mandatory, then, of course, whatever is done thereafter would Be void.
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To determine whether this statute is directory or mandatory the purpose of its enact-
ment must be considered, In my opinion the purpose of enacting the statute limit-
ing the time for these hoards to complete their labors was to require system, and
dispatch in the performance of their duties.

The decennial state board of equalization is required to meet on the first Tues—
day of December, and, in order to proceed with its labors, the returns from the
county and city boards must be before it. The Auditor of State should have some
time before the meeting of the state board of equalization in order to tabulate re—
turns from the city and county boards., These considerations evidently influenced
the legislature in limiting the time within which the city and county boards should
complete their work. This provision was not enacted for the benefit of the tax-

payer. He is not injured if the time limit is not strictly followed, hence, should
not be heard to complain.

Judge Field, in speaking for the court upon this subject, in French against
Edwards, 13 Wallace, 506, 511, says: “There are undoubtedly many statutory
requisitions intended for the guide of officers in the conduct of business devolved
upon them, which do not lmit their power, or render its exercise in disregard
of the requisition ineffectual. Such generally are regulations designed to secure
order, system, and dispatch in proceedings, and by a disregard of which the rights
of parties interested can not be injuriously affected. Provisions of this character
are not usually regarded as mandatory, unless accompanied by negative words,
importing that the act required shall not be done in any other manner or time than
that designated. But when the requisitions prescribed are intended for the protec—
tion of the citizen, and to prevent a sacrifice of his property, and by a disregard of
which his rights might be and generally would be injuriously affected, they are
not directory but mandatory.”

In Cooley on taxation, page 215, the author, in discussing directory and manda-
tory provisions of the revenue law says: “No one should be at liberty to plant him-
self upon the nonfeasance or misfeasance of officers, under the revenue laws,
which in no way concern himself, and make them the excuse for a failure on his
part to perform his own' duty.” :

Also on page 219 the same author, in giving illustrations of directory provi-
sions, says, “So in general the fixing of an exact time for the doing of an act is only
directory, where it is not fixed for the purpose of giving the party a hearing, or
for any other purpose important to him.

From the foregoing observations I am clearly of the opinion that city and
county decennial boards of equalization may continue in session and in the per—
formance of their duties after the statutory time for them to complete their worl,
without in any manner invalidating their action.

It does not necessarily .follow from this conclusion, however, that the mem-~
bers will be entitled to compensation for their services beyond the time limit,
as it might be presumed the legislature was of the opinion that the time given was
sufficient for them to complete their labors, and any services rendered thereaiter
should be performed gratuitously. This is, at least, a mooted question, and T make
the suggestions not with a view to give an opinion upon the subject, but in order
that the city and county boards may not be misled by this opinion.

As to the third question there seems to have been an oversight in the legis-
lature when it enacted the provision granting compensation to decennial boards of
equalization. Tt makes complete provision for all boards “except the members of
the decennial city board of a city of the first or second grade of the first class” 1In
the same enactment, 94 O, L., 248, provision is made for clerks of these two boards
of equalization, but nothing is said about compensation to the members. [ have
scanned the statutes as thoroughly as I have been able with a view to find general
provisions for compensation to decennial boards of equalization, but am unable to
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find any. It is en;ircly clear that the author of what is known as the Hendley
Bill did not intend that the expectation of compensation on the part of these two
boards should “turn to Dead sea ashes upon their lips,” but such is the result.
I can not condemn too severely the very loose manner in which so many impory—
ant bills have been drawn. This carelessness has resulted in no end of confusion,
' Very truly,
J. M. Sugers,
Attorney General,

RIGHT OF LESSEE TO REMOVE PERSONAL PROPERTY.

CorLumsus, Omnio, September 5th, 1900.
Hon. Charles E. Perkins, Chief Engineer Board of Public Works, Columbus, Ohio.

Dear Siz:— Your communication of September 5th at hand. In this com-—
unication you ask an opinion from this office on the following questions:
1st. What right, if any, have parties operating under authority of gas and
oil leases of the form in use by this Department prior to the act of the last General
Assembly in relation to oil leases, to remove all of their personal property, such
as derricks, pipe lines, drive pipes, casing, tubing, and other material used in
and about the construction and operation of the wells now located on their respective
premises? ' ’
2nd: What right, ownership, or title, if any, have the several parties to the
oil produced in and around the Grand Reservoir on property leased by the
state under the form of lease mentioned above, that have not yet been judicially
determined by the Court of Comimon Pleas of Auglaize county, Ohio?
And of these in their order:
The oynership of personal property implies the right to use and control the
same in any manner the owner may deem best. This right necessarily exists unless
the owner has, in some way, parted with his right of control over his property.
The answer to your first gquestion will depend, therefore, on whether or not.
the lessees of the leases made by the State have parted with their right to remove
their property from the premises leased. This would present a separate question o1
fact as to each lease. Not having all the leases before me, it would, obviously,
be impossible for me to answer the question positively as to each lease. I have,
however, a printed form of lease made between the State of Ohio and The Man—
~ hattan Oil Company, March 12th, 1805. If this is the form.of lease referred to
in your question, I find no provision in it that would deprive the owner of the:
~ personal property mentioned in your question, of the right to remove the same,
upon the expiration of the term of the leasé. There is a provision in this printea
fcrn}_rcquiring the lessee to operate the wells drilled, if they shall prove producers,
~continuously until they are no longer productive of any profit. This, of course,
would‘ prevent the lessee from removing such property as was necessary for the:
operation of any well, so long as such well could be operated with profit. But this.
provision, I take it, could not exist beyond the terms of the lease, and the lease
being for the term of ten years the lessee could not be required to operate the well
beyond that period,

; 1 am of the opinion, therefore, that the owner of the personal property men—
tioned in your question, would have the right, under the printed form of lease ahove
referred to, to remove any and all such personal property, upon the expiration of
;1'“’-11:63-5*‘:, unless there should be written in any lease a provision restricting such
ight. : i

In answer to your second question I would say that it is the opinion of this
office that prior to the amendment of the statute by the last General Assembly, the:
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Board of Public Works, and Canal Commission, and Chief Engineer of the Boara
of Public Works had no authority or right to lease the lands of the state for oil
‘The officers of the state being without authority to lease the lands of the state for
«oil, the lessees under such leases acquired no right or title to the oil contained in the
land leased, but the title to che same remained in the state of Ohio, and if the
lessees have removed the oil and converted it to their own use they would be liable
to the State of Ohio for the value of the oil so converted. Proceeding upon this
theory, this office instituted proceedings against The Manhattan Oil Company
to recover the value of the oil taken by said Company under the lease from the
officers of the state. While this suit has not been fully determined, yet it is now
conceded by the attorneys for The Manhattan Oil Company that the contention of
this office is correct, and that the State of Ohio is the owner of all the oil produced
by said company from the lands of the state. The only limitation upon the owner—
ship of the state to the oil produced from the state lands under leases executed ~
prior to the amendment of the statute by the last General Assembly, is found
in the nine cases that were instituted in the Court of Common Pleas of Auglaize
county, and in which the decision was adverse to the claim of the state. In these
cases the question of ownership of the oil 15 res adjudicata, and so long as the
lessees are operating under the terms of their lease, their right or title to the oil
produced can not again be inquired into. I perceive that under this condition of
affairs some of the parties now operating under leases procured prior to the amend-—
ment of the statute may be indebted to the State of Ohio for the oil produced from
such leases, and that if such parties are permitted to remove their machinery and
personal property from said leases that the state might be left without remedy,
This fact, however, does not, in any way affect the legal principles involved, and
s0 long as the state does not, by judicial proceedings restrain the parties operating
said leases from removing their property therefrom, I am of the opinion they will
have the undoubted right to remove the same as above indicated.
Yours very truly, 4
: J. E. Toop,
Assistant Attorney General.

PAROLE OF PRISONERS.
Covunisus, Outo, Sepember 13, 1900.

Board of Managers of the Ohio Penitentiary.

GenTLEMEN (—Yours of September 13th at hand and contents noted. The ques—
tion with respect to which you ask an opinion is whether a prisoner confined in the
Ohio Penitentiary, who has been convicted of murder in the second degree and
whose sentence has been commuted to that of man-slaughter by the Governor, °
is eligible to apply to your board for parole under the provisions of Section
7388-9, et seq., Revised Statutes. Section T388-9 provides, that,

“Said Board of Managers shall have power to establish

rules and regulations under which any prisoner who is now or

hereafter may be imprisoned under a sentence other than

for murder in the first or second degree, who may have served

a minimum term provided by law for the crime for which he

was convicted, * * * may be allowed to go upon parole

outside of the buildings and enclosures, etc.”
Tt will be observed that under the statement of facts contained in your letter the .
prisoner is not now imprisoned under “sentence ¥ * * for murder * * *
in the second degree,” for that sentence has been commuted to that of man-—
slaughter, and he is now serving under the sentence for manslaughter.
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The action of the Gowvernor in commuting the sentence for murder in the
second degree to that of man-slaughter, was in law a pardon of the higher offense.
“This pardon having been granted the prisoner stands as though he had never
been convicted of murder in the second degree, but had been convicted of the
crime of man-slaughter only. In Knapp vs. Thomas, 39 O. S., 381, Judge Okey
in speaking for the court upon the effect of a pardon, says:

“It is, in effect, a reversal of judgment, a verdict of ac—
quittal, and a judgment of discharge thereon, to this extent,
that there is a complete estoppel of record against further
punishment pursuant to such conviction. Though sometimes
called an act of grace and mercy, a pardon, where properly
granted, is also an act of justice, supported by a wise public
policy.”

“A pardon reaches both the punishment prescribed for
the offense and the guilt of the offender,” Ex parte, Gar-
land, 4 Wall., 380.

“In contemplation of law it so far blots out the offense,
that afterward it cannot be imputed to him to prevent the
assertion of his legal rights. If gives him a new credit and
new capacity, and rehabilitates him to that extent in his former
position.” Knote vs. U. 8., 95 U. S., 149

“Tt obliterates in legal contemplation the offense itself.”
Carlisle vs. U. S, 16 Wall,, 151,

“It is to malke the offender a new man." 4 Blackstone,
Comm., 402,

Under the habitual criminal act which provides that “every person who, after
having been twice convicted, sentenced and imprisoned in some penal institution
for felony, * * * shall be convicted, sentenced and imprisoned in the Ohio
Penitentiary for felony hereafter committed, shall be deemed and taken to be an
habitual criminal,” it has been held that a pardon extinguishes a conviction so that
it can not be considered under the provisions of this act. 37, W. L. B.; 382,

It is evident to my mind from the foregoing that you cannot look upon the
prisoner who is now seeking parole except as a person charged with the crime ot
man-slaughter, and as such, he comes within the provisions of the act relating to
the parole of prisoners.

Very truly yours,
J. M. SuEeets,
Attorney General,

ALLOWING STAMPS, STATIONERY, ETC., FOR THE DIFFERENT
COUNTY OFFICES,

Corumsus, Ourto, September 14, 1900.

C. A. Rr:’i'd, Prosecuting Attorney, Washington C. H., Ohio.

Dear Sir:— Yours of September 12th at hand and contents noted. Your
inquiry goes to the question:

First: As to whether the several officers of the county may procure books,
stationery and other supplies necessary for use in their respective offices and
the commissioners order payment therefor out of the county treasury.

Second: As to whether the treasurer is entitled to payment for stationery

and stamps used in writing to delinquents and urging the payment of their taxes
due the county or state,
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By the provision of Section 1284, R. S., the clerk of courts is authorized
to procure books, blanks, stationery, “and all things necessary to the prompt dis—
charge of his duty” and the county commissioners are required to allow the
same upon his certificate. I am unable, however, to find any provision of
statute authorizing the other county officers to do likewise, but on the contrary,
the statute seems to contemplate that the commissioners shall purchase these
necessary supplies for the respective offices.

As to whether stamps are a proper item to be furnished the respective officers,
I am of the opinion that they are a part of the incidental expenses necessary to
the proper discharge of the duties of the officers, and should Be furnished and
paid for out of the county treasury. It has been the custom so far as T am able
to learn for each officer to purchase stamps for his office. Yet, if the law is
strictly followed, I presume the commissioners should buy the stamps and furnish
them to the different offices.

The treasurer in my ‘opinion is clearly entitled to be allowed for stationery
and stamps in writing to delinquent tax payers and endeavoring to enforce pay—
ment of taxes. The law requires him to make diligent effort to collect all taxes
due, and if he is able to make collections in whole or in part by correspondence,
I see no reason why he should not be allowed for stationery and stamps thus
used. :

Very truly,
J. M. SHEgsTS,
Attorney General.

ORGANIZATION OF SPECIAL SCHOOL DISTRICTS.
Covrumpus, Onio, September 19, 1900.

Hon. Robert H. Day, Canton, Ohio.

Dear Sir: — Your letter of September 17, requesting an opinion in the
matter of The New Baltimore Special School District, is at hand. We have
heretofore received two similar requests presumably representing both sides of
this controversy, but have declined to answer the same. However, upon your
request we will give our views of the matter as fully as our press of other business
will permit. '

It appears from the special Act of April 14, 1900 (94 O. 1., 638), that the
General Assembly established a special school district out of territory taken
partly from Stark and partly from Portage County, and including, with other
territory, the territory formerly known and organized as the New Baltimore
Special School District.” I think it may be considered settled that the legislature
may constitutionally do this, although the Supreme Court has been upon both
sides of the question. Tt is specially provided in the act establishing this district
that the same “shall be governed by the laws as now are or may hereafter be
in force relating to special school districts except as hereinafter provided.” Also
that the organization of all districts existing within the territory embraced
in the act are hereby abandoned and that the act shall take effect and be in
force from and after its passage. The act also contains some provisior;s in rela—
tion to the abandonment of this special district which it is not necessary to notice.

It is apparent that some confusion exists in the minds of some of our corre-
spondents in relation to the nature of this special district from the fact that they
refer to it as a “‘special sub-district.” Section 3885, R. S., enumerates the various
kinds or classes of school districts in Ohio, to-wit: '

“City districts of the first grade of the first class.”
“City districts of the second grade of the first class.”
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“City districts of the third grade of the first class.”

“City districts of the first class.” -

“Village districts.” ¢\
“Special districts.”

“Township districts.”

It is thus seen that.special districts are a distinct class of districts. Sub-
districts are merely sub-divisions of township districts, while such a thing as
a special sub-district does not exist. Each of these different classes of districts
have some special provision of statute applicable to such districts while there are
other and general provisions applicable to all districts. The special provisions
relating to special districts are found in Section 3923 et seq.,, R. 8. As sooff
as a special district comes into existence, whether created 'hy act of legislature
or in any other manner, it ncecessarily becomes subject to all the provisions.
.of ‘statute applicable to special districts. In the case under consideration the:
.act creating the special school district provides that this district shall be subjeet to.
such provisions, but this was unnecessary. Neither was it necessary that the-
act should declare that the other districts included in this territory should be-
.abandoned. This weuld follow as a necessary result from the incorpqratioh_-
of the territory imte a new district. The old organization must give way: the-
dividing lines must be obliterated before the new district could have an existence. .
It follows then that it was unnecessary for the legislature to make provision-
in this act for the election of a school board for this district, provision having
already been made by the statutes before referred to for the election of a board
for special districts. The old organization having been abolished both by special
enactment and-by necessary operation ol law, it is impossible that the old board
of education of The New Baltimore Special School District should continue to
have any power. It has been simply legislated out of existence. The old district:
has been abandoped and the board of education with it. A new district Rasy
been created and a mew board of education provided for. “Old things have passed
away and all things have become new.”

I assume in this opinion that the new board of education in this district
was clected in confermity with the provisions of Section 3924, R. S.

Those who have written us on this subject have referred to the act of April
16,- 1900 (94 O. L., 317), as having some bearing upon this subject, but I am-
cunable to perceive that it has anything to do with it. This is an act for the.
centralization of township schools and applies only to township districts. As.
the special district under consideration is not a township district nor in any way
connected with a township district, the act has no application. ’

As to the fourth section of the act creating this special district and which
authorizes the board of education when in its opinion it will be for the best
interests of the schools, to provide for the conveyance of pupils to and from
the school, the language is merely permissive, vesting the discretion with the
board of education, and T know of no rule of construction which could be
invoked to make it mandatory,

. As to your second question in relation to the increase of compensation of
township trustees in certain townships of Stark County as provided by act of -
the Tast General Assembly, permit me to say that as neither the prosecuting
attorney of the county nor the Attorney General is the legal adviser of townshi})
trustecs, I would suggest that if these trustees desire to know the effect of this
statut(‘e upon their compensation, they should employ some good attorney and -
pay him for investigating the question for them, o
"I am, very truly yours,

J. E. Toop,
Assistant Attorney General.
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EMPLOYING TAX INQUISITOR BY RETIRING OFFICERS.
Corumsus, Omrio, September 20, 1900,

Thomas [. Trippey, Prosecuting Attorney, Van Wert, Ohio.

Dear Sir:— Yours of September 17 at hand and contents noted. The ques-
tion submitted by you is whether two of the county commissioners and county
auditor can, under theyprovisions of Section 1443—1, R. S., legally employ
.a tax inguisitor whose duties are not to commence until after the expiration
of the term of one of the commissioners who votes for his employment, the
other commissioner and county treasurer having voted against such employment?

In other words, can a retiring officer forestall the action of his successor
cand employ persons whose terms of service will not commence until after he-
retires from office? If a retiring officer may forestall the action of his successor
and make contracts which properly belong to the successor to make, he may
reach out and thus tie the hands of his successor, — mediate as well as immediate.
Startling consequences would flow from such a holding, and it cannot be pire-
sumed that one officer may voluntarily assume and perform the duties which
properly belong to his successor. -

“Sufficient unto the day is the evil thereof.” It is enough for one officer
to see that his own duties are properly performed; not to reach out and under—
take to perform the duties of his successor. He is not responsible for the conduct
-of his successor, hence, should not be permitted to perform his duties.
fi~ We are not, however, left without adjudication upon the question at issue.
SR Appointments by outgoing officers. — “But it has heen
’ held that where an office is to be filled by appointment by the
[T governor, with the advice and consent of the senate, the

- " governor and senate cannot forestall their successors by ap-
pointing a person to an office which is then filled by another,

= whose term will not expire until after the expiration of the
' terms of the governor and senators. And that an outgoing
board of freeholders of a county cannot lawiully appoint a

person to an office which will not become vacant during

their official terms.” 3

Throop on Public Officers, Section 92. :

For the reasons above suggested, T am of the opinion that the action of the -
two commissioners and auditor in undertaking to employ a tax inquisitor whose
term was not to commence until after the expiration of the term of one of the
commissioners participating in the employment, is wholly void.

Very truly,
J. M. Sneers,
Attorney General.

RELATION OF NORMAIL SCHOOLS TO PUBLIC SCHOOLS.
CoLumpyus, Omro, September 25th, 1900.

W. H. Fuller, Prosecuting Attorney, Wauseon, Ohio.

Dear Sir:—VYours of September 22nd at hand and contents noted. The ques—
tion for solution is whether the Fayette Normal College, which receives an annual
sum of $1,800 from the school hoard of Fayette special district for educating the
children of the district above the grade of a grammar school is, within the
tneaning of the school laws of Ohio, one of the public.schools of the state, which
Boxwell graduates may attend, the tuition for which attendance is to be paid by
the township school district from which the pupil is accredited. Clearly it is not.
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The public schools of the state are those which are supported by taxation
received directly from the treasury, as part of the public school funds of the state,
the directors of which are elected by the people, and the schools managed ac-
cording to the provisions of the statutes relating to common schools. When
this test is applied to the Fayette Normal College it fails to come within the
category. As I gather from your letter, this college gets none of the public
funds except bv,virtue of a private contract between it and the board of educa-
tion of Fayette special school district. The trustees of the college are not elected
by the electors, nor is the college organized, controlled or managed under and
by virtue of the provisions of the statutes relating to common schools.

Yours very truly,
. J. M. Smeers,
’ Attorney General.

BUILDING AND LOAN ASSOCIATIONS INVESTING THEIR FUNDS
IN BONDS, STOCKS, ETC.

Corvmsus, Omnio, Oct. 10th, 1800.

Hon, Roscoe J, Mauck, Deputy Inspector of Building and Loan Associations, Co-
tumbus, Olio.

Dear Sik:—In your communication of October 10th, 1900, you request from
this office an opinion as to whetlier certain clauses in Section 3, of the Building
and Loan act of May 1Ist, 1891, grant to a building and loan association power to
invest its funds-other than the fund reserved for contingent losses, in bonds or
stocks; also whether there are any other provisions of law authorizing such
investments. .

The clauses referred to in Section 3 read as follows :—

(a) Such corporation shall have power to acquire, 'hold
encumber and convey such real estate and personal property
as may be necessary for the transaction of its business, or
necessary to enforce or protect its securities.” :

(b) *Such corporation shall have all such other powers
as are necessary and proper to enable such corporation to
carry out the purpose of its organization.”

Building and loan associations are organized and conducted under the general
laws relating to corporations, except as otherwise provided in the act above re-
ferred to. Section 1 of this act declares that “a corporation organized for the
purpose of raising money to be loaned among its members shall be known in
this act as a building and loan association.” Section 8 of the act above referred
to contains the specific enumerations of the powers of such corporations, among
which are the two clauses above quoted. A careful reading of the entire section
defining the powers of such associations in Ohio discloses nothing inconsistent
with the purpose for which it is declared in Section 1 such associations may be
formed. Tn this respect the statutes of Ohio simply follow the commonly ac—
<epted notions of the object or purpose of such associations,

“The primary design of building associations is, to en—
courage the acugisition of real estate, the building of dwell-

i ings, the ownership of homesteads — to increase the propor-

tfon of property holders among that class of the popula

tlcu} whose slow and laborious earnings are, by reason of

their pettiness, most fugitive, and generally spent before they !

reach a sum of sufficient magnitude to back a desire for o
_ those guarantees of good citizenship which the policy of our

e
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law has always found in landed property.”” Endlich on Build-

ing and Loan Associations, Section 91.

g “The defendaut is a building and loan association. Such

a body exists for the equal benefit of all its members, who
are presumed to be persons whose earnings are small, and-
who seek to use small weekly savings in procuring suitable
homesteads. Every member is presumed to become, af some
time, a borrower to the extent of his interest. Building as—
sociations are not intended to enable money lenders to obtain
extraordinary interest, but they are intended to help in se-
curing homes with the aid of small incomes. They may be-
come oppressive, and they may be conducted so as to bring
hope and secure comfortable homes,” 43 O, S., 373,

It is well established, both upon principle and authority, that the first use
which a building and loan assotiation must make of its money, is to supply the
needs or demands of those of its members who desire to borrow, and it certainly
is heyond question that so long as the members stand ready to borrow the money
of the association, giving proper security therefor, the association has no right
to make use of the money for any other investment.

A case might arise, however,. in which an association would have money
which could not be loaned among its members, and the question would then be:
presented whether this money should be permitted to le idle in the treasury
of the associatio_n or should be invested in interest-bearing securities or other—
wise, so as to produce some profit for the association. Tt might be proper to
remark in this connection that the power given to stich associations to receive
money on deposit and pay interest therefor, is specifically limited to the demands-
made on it by its borrowing members or depositors; i. e, such associations have
no right to accumulate a fund by receiving deposits in excess of the sum needed
to supply its members who desire loans. Where an association, however, has
funds derived from contributions of its members, which it is unable to loan among
its members, the question as fo the right of the association to invest such funds
in bonds, stock or other securties or forms of property, must depend entirely upon
the powers granted to such associations. In so far as the clauses above quoted
from Section 3 of the building association act are concerned, it is believed that
they confer no powers which such associations would not have were these clauses
eliminated from the statute. In other words, they merely contain a specific grant
of powers which otherwise would be implied. Every corporation has “such powers
as are necessary and proper to enable such corporation to carry out the purpose
of its organization.” And among such necessary powers would be the power
“to acquire, hold, encumber and convey such real estate and personal property
as may be necessary for the transaction of its business or necessary to enforce or
protect its securties.” These clauses, therefore, add nothing to the powers granted
such corporations, Such necessary or implied powers, however, must be exercised
in connection with the purpose for which such association is incorporated, and
this, as before stated, is to raise a fund to be loaned among its members, The
Supreme Court of Ohio, in considering the building and loan act of May 1st, 1868,
held that such associations were not authorized to use their funds in loaning the
same to and purchasing and discounting notes from persons other than its mem—
bers or depositors upon any terms. (20 O. 5., p. 92.)

In considering this question, Gilmore, J., said:—

“The first section of the law declares the purpose of such
associations incorporated under it to be “raising money to be
loaned among its members and depositors of such corpora-
tion, for use in buying lots or houses, or in building or re-

®
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pairing houses, or other purposes.”” The declared purposes
here are plain and unmistakable. * * * There is no coun-
tenance to be given to the idea that associations incorpor—
ated under the act above referred to can be used by capi-
talists as instrumentalities for obtaining more than the legal
rate of interest on their money by depositing it with the as—
sociation, and having it used in modes foreign to the de—
clared purposes of their organization.” )

In the case of the State of Ohio ex rel. vs. Oberlin Building and Loan Asso-
cciation, 35 O. S, 258, Okey, J., uses this language :—

“That the association has abused its corporate powers in
several particulars admits of no doubt. It has refused to
loan its funds to its members, and it has established such
rules and regulations, and so’conducted its business by di-
viding its funds and otherwjse, as to-prevent the loan of its
funds to a member, under the system of competitive bidding
contemplated in the statute, and provided for in the by-laws
of the company. It has, indeed, loaned its funds, in many
instances, to persons who were not members of the associa—
tion. The illegality of such a course is clearly stated in
State ex rel. vs. Greenville Building and Saving Association,
29 0, S, 92.”

I find no provision of statute authorizing the use of the money of a building
and loan association for any other purpose except in making loans to its mem-
bers, and am of the opinion therefore, that the use of the money for the purpuses
you suggest, i. ¢, to purchase bonds, stocks, etc., would be clearly illegal,. not
being within the prescribed powers of building and lean associations nor included
in the implied powers of such corporations. Such a use of the funds of the
company would certainly have no connection with the purpose for which such
associations are organized and would be even a greater abuse of corporate au-
‘thority than to lend money to persons who are not members of the association,
which, as shown in the opinions of the Supreme Court above quoted, is not au-
‘thorized.

~ You further ask whether Section 4 of the Building and Loan act authorizes
cone building and loan association to deposit its funds in another such associa-
~ tion. Section 4 preseribes that the board of directors shall designate a bank or
~ bauks in which the treasurer shall deposit all funds in the name of such corpor-
: .ti_d_u.' The language appears to be unambiguous. Certainly a building and loan
_ SocTati(‘)u is not a bank, nor is it authorized to exercise banking powers. The
_ '_Spcl&tmn making such a deposit and the association receiving such a deposit
- would both be guilty of an infraction of the law. This is especially clear when
ht ._f'.tlt'ther provisions of Section 4 are considered, viz, that such funds can only
e withdrawn from such depository by check signed by the president and financial

ecretary or such other officers as the board of directors may designate, etc.

Very truly,
J. E. Toop,
Assistant Attorney General.




166 . . ANNUAL REPORT

EXEMPTION CERTAIN PERSON FROM JURY SERVICE AND WORK
ON PUBLIC ROADS.

Covrumsus, Owmro, Oct. 12th, 1900.

Hon. George R. Gvger, Adjutant General of Ohio, Columbits Ohio.

Dear Siw: — Your letter of Cetober Llth, requests of this office an opinion
as to the construction to be given Sec. 5189-1, R. 5. of Ohio as amended April
25th, 1898, and Sec. 3055, R. 5. These statutes both relate to exemptions from
jury service. Sec. 5189-1 exempts from such service active members of all military
companies and batteries, together with members of fire engine companies, hook
and ladder companies, etc. Prior to the amendment in 1898 this section exempted
both contributing and active members of all military companies. The change
made by the amendment was simply omitting the word “contributing,” and con—
fining the operation of this section in so far as military organizations are con-
cerned to active members of such companies. Sec. 3055 however, provides for
the filing of a certified list of officers, enlisted men and contributing members.
of military companies with the clerk of the court of the county in which such
‘organization is located and further provides “That all such officers, enlisted men
and contributing men shall, for the ensuing year or until discharged, be exempt
from labor on public highways and service as jurors.” This language is plain
and unambiguous, and standing alone clearly exempts contributing members as
well as active members of military organizations from jury service and labor on
public highways.

I am unable to see that there is any connection between this section and Sec,
5180-1, which would in any way limit, or repeal the provisions of the section just
quoted. Section 5189-1 exempts certain persons from jury service while Section
3055 exempts certain other persons from jury service, There is no inconsis-
tency between the sections, so that all classes of persons named in either section
must be held to be exempt from such service as provided in the section in whic |
they are named. :

) Very truly, '
J. E. Topp,
Ass't Attorney General

BLASTING COAL IN MINES PROMISCUOUSLY.

Corumpus, Ouro, October 18th, 1900,
Hon. E. G. Biddison, Columbus, Ohio.

Dear Sir: — Yours of October 17th at hand and contents noted. The queés—
tion propounded for solution is, whether under the provisions of Sec. 6871 of the
Revised Statutes, and Sections 297-8-9, 300-1-2-3, and 5, you have authority
to regulate the time for blasting coal in the mines,

Believing that such a regulation would be very desirable I have examined,
with considerable diligence, the Statutes in question, but am sorry to say T am
unable to discover -the authority in these provisions.

Section 6871 provides that “whoever knowingly violates any of the provisions
of Sections 297-8-9, 300-1-2-3, and 5, or does any act whereby the life or
health of persons, or of the security of any mine or machinery are endangered,
or any miner or other person, employed in any mine governed by the statutes,”
etc., “shall be fined not less than $50, or imprisoned in the county jail not more
than thirty days, or both” : '

It might be claimed, with some show of reason, that the promiscuous blast-
ing throughout the entire day would endanger the life or health of the miners
employed in. the mines; consequently would be a violation of the porvisions of
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this section. But it nowhere provides that you shall take this matter up and regu—
late the time when the blast shall be set. Hence, an order from you upon that
subject would be beyond your power, and you would have no means of enforcing,
it. If promiscuous blasting throughout the day is a violation of this section it
becomes the duty of the prosecuting attorney of the proper county to enforce its.
provisions by criminal proceeding, .

" Yours very truly,

J. M. SHEETS,
e Atterney General..

POWER TO ISSUE CERTIFICATES TO CERTAIN PERSONS.
Corumpus, Owmio, October 19th, 1900.
Ohio State Board of Medical Registration and Examination, Columbus, Ohic.

GENTLEMEN: — Your communication of October 9th, came duly at hand.
The question suggested for solution is whether or not, under the provisions
of the medical bill as passed at the last session of the Legislature, you are em-
powered to issue certificates, authorizing all persons who came within the pro-
visions of the act of February 27th, 1896, to practice medicine, although they did
not file their dipdlomas on or beiore the first day of July, 1500. The evident pur-
pose ol the act passed April l4th, 1900, was to exempt from examination all
persons who had a right under the provisions of the act of 1806 to file their
diplomas for registration, and thus be empowered to practice medicine, and, in
construing those statutes, that purpose must be kept in view. It was not the de-
sign of the Legislature to cast an additional burden upon this class of persons
by compelling them to take an examination. Hence, the limit of July 1st, 1900,
is, in my opinion, directory and not mandatory, that is, your board may permit
a person to register even after July lst. The spirit of this act would he. in no
manner, violated by such a construction, and the spirit of an act is always to be
looked to in construing its provisions. Statutes which designate time within which
a thing shall be done may be mandatory, or merely directory. They are almost
uniformly held by the courts to be directory, if the real purpose of the statute
may be carried out although not done within the time named, and the rights of
ne private individual are thereby jeopardized.

Judge Cooley, in his work on Constitutional Limitations, in. discussing
what provisibns of the Statute are directory and what mandatory, says:

“Those directions which are not of the essence of the
thing to be done, but which are given with a view merely to
the proper, orderly, and prompt conduct of the business,’ .
and by a failure to obey which the rights of those interested
will not be prejudiced, are not commonly to be regarded as
mandatory; and if the act is performed, but not in the time or
“in-the precise mode indicated, it may still be sufficient, if that
which is done accomplishes the supstantial purpose of the
statute. But this rule presupposes that no negative words

~are employed in the statute which expressly or by necessary
implication forbid the doing of the act at any other time or
in any other manner than as directed.”

It will be observed by reading the statute in question that there are no nega-=
tive words in the statute indicating the purpose of the Legislature to prohibit
any person. from registering after July lst, 1900, provided he was qualified to
do so before. ’

Yours very truly,
' J. M. SmEers, _
Attorney General
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STATIONERY ENGINEERS LICENSEb WHO OPERATE LOW
PRESSURE BOILERS.

Corunmpus, Onro, October 22nd, 1900.

Hon. G. M. Collier, Columbus, Olio.

DEar Sir: — Yours of even date received informing me that there is an impres-
sion throughout portions of the state to the effect that I have rendered an opinion
that persons opergting low pressure steam boilers for the purpose of heating
buildings do not come within the act requiring persons operating boilers of more
than 35 horse- power to be licensed so to do; and that to correct such impression
you desire from me an opinion as to whether or not this act does include such

- _persons,

.Section 1 of the act in question provides:

“That it shall be unlawiul for any person to operate a
steam boiler or engine in the state of Ohio, of more than
thirty—five horse power, except boilers and engines under the
jurisdiction of the United States, and locomotive boilers and
eng'nes, without having been duly licensed so to do as herein
provided. And it shall be unlawiul for any owner or user of any
steam hoiler or engine other than those excepted, to operate
or cause to be operated, such steam boiler or engine with-
out a duly licensed engineer in cha'rgc."'

There is no other section in this act which in any manner limits the pro-
visions of the section above quoted. Hence, it is clear that it was the purpose
of the Legislature to require all persons operating steam boilers whether of low
-or high pressure. except thirty—five horse power boilers and under, and engines
under the jurisdiction of the United States, and locomotive boilers and engines
to be licensed so .to do. .

Yours truly,
J. M. SuEeers,

Attorney General,

s

MAXIMUM SCHOOL LEVY—RIGHT OF CANDIDATE TO BE PRESENT
. AT COUNTING OF BALLOTS. ’

. Corumeus, Ouro, Oct. 31st, 1900
J. E. Powell, New Lexington, QOhio.

Dear Sir:—Your letter of October 31st at hand and contents noted. You
‘seek an opinion from this office as to whether the maximum school levy per—
‘mitted by the statutes of Ohio is 8 or 10 mills. The last legislature, you will
observe, passed two conflicting measures upon the subject. The firat act, passed
March 22nd, 1900, made the maximum levy for village and special school dis-
tricts 10 mills. The one passed April 16th, 1900, makes the maximum levy for
‘these districts 8 mills. The latter act being the subsequent act, as a matter of
‘course prevails. ) )

One of the clerks of the commission of schools came to see me upon the
‘subject and said it was desirable that 10 mills be levied in many instances, I
‘stated to him that if that was the case, the less said about the subsequent act
‘the better, as, if I were compelled to render an opinion upon the subject, T
would necessarily have to say that the subsequent act repeals by implication the
former. .

Your second inquiry is as to whether a candidate may, under the provisions
of Section 2938 of the Revised Statutes. either be present at the counting of
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votes himself or have three of his iriends present, or whether, under the pro-
visions of Section 2966-38 (Section 23 of the election laws), he and his friends
must be excluded. - These two sections you will observe are conflicting as Section
2966-38 expressly provides that an inspector designated by the county executive
committee may be present at the counting of the votes, but, “no other person
except the election officers shall be admitted to said polling place belore or aiter
the counting begins.” Section 2038 was enacted April 15th, 1889, but Section
2966-38 was enacted April 18th, 1892, which, being the last enactment: repeals by
implication the provisions of Section 2938, Hence, it is'my opinion that neither
the candidate nor three of his friends are entitled to be present at-the counting ot
hallots.
Very truly, ’I
. J. M. Suegts,
Attorney General.

RIGHT OF CHIEF GAME WARDEN TO ACT AS SECRETARY OF THE
BOARD OF FISH AND GAME COMMISSIONERS.

Corumuus, Onio, November 5th, 1900,

Hon. W. .D. Guilbert, Auwditor of State, Columnbus, Olio.

DeAr Stei—You request of this office an opinion as to whether the Chief
Game Warden may act as secretary of the Board of Commissioners of Fish and
Game, and receive for his services as such secretary a salary in addition to the
‘maximum salary allowed by law for his services as Chief Game Warden.

Some time ago I recerved a letter from Mr. Buroker. one of the members
of the Fish and Game Commission, asking the following questions:

1st. Is the Board of Commissioners of Fish and Game
allowed a secretary at a reasonable salary?

2nd. May a member of the Board act as such secretary
and receive such salary? ;

3rd. Can the Chief Warden act as such secretary and
receive stich salary over and above the maximum salary pro-
vided for such warden? ) '

This letter came at a time when the Attorney Genédral was absent and I
was very busy with other matters, and perhaps it did not receive that full con-
sideration which might have been given to it under other circumstances. My
answers to these questions were, in substance, as follows:

1st. That the Board might employ a Secretary at a rea—
sonable salary,

2nd. That a member of the Board could not act as such
‘secretary, and receive a salary. ;

3rd. That the salary allowed the Chief Warden was to
compensate him for his entive time, and the Board would
not be authorized to make him any additional compensation
for his services as secretary.

Upon fuller consideration, T am convinced that the answer to the last ques—
tion was erroneous. At the time I answered Mr. Buroker's letter, as I now
rementher, T did not have the act of April 14, 1900, amending and supple-
menting Section 409, R. S., before me. From a consideration of the original
Section 409, T reached the conclusion that the position of Chief Game Warden
was not an office, in the technical sense of the term, but was merely an employ—
ment, since, under that section, it was optional with the Board whether a Chief
Warden should be appointed or not, and, when appointed, his duties con—
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sisted in obeying the dirvections of the commissioners. With this view of the
-statute it could make no difference whether the Chief Warden was patrolling. the
state to apprehend violators of the law, or planting spawn in some river bed,
or keeping the records of the proceedings of the Board; he was simply working
under the direction of the commissioners and fulfilling the duties of his employ—
ment, and his services were fully covered by the maximum salary allowed by
law for the employment of Chief Warden. Whether this view of the statute
was correct or not, it is not material now to inquire, since the act of April 14,
1900, amending Section 409, and adding supplemental Section 409a, clearly
makes the position of Chief Game Warden an office, and prescribes the duties
of the same,

The appointment of the Chief Game Warden is now made mandatory upon
the Board, and it is specifically enjoined upon him, as the duty of his office “to
enforce, within this state, all laws relating to the protection, preservation and
propagation of birds, fish and game.”. Under the statute as it now stands the
salary and compensation allowed the Chief Game Warden must be considered as
compensation for the services enjoined upon him as such warden; and, if other
and additional services are performed by him for the Board of Commissioners,
there certainly can be no objection to his receiving additional pay for such
additional sevvices, . d

I do not regard the position of Sceretary of the Board as an office, and hence,
the question of inconsistent offices is not considered. But, even if it were an
office, the two would not be inconsistent so as to make it unlawiul for both
to be filled by the same person. In my letter to Mr. Buroker, 1 did not hold
that the position of Chief Warden and Secretary to the Board were inconsistent.
offices which could not be filled by the same person, but merely that the duties
of both positions being performed under the directions of the Board were com-
prehended in the same general employment, and hence the maximum compen-
sation allowed by law should be deemed sufficient to cover both,

Yours very truly,
J. E Tobp,
Assistant Attorney General,

FILLING VACANCY—ELECTING SUCCESSOR IN OFFICE OF
COUNTY SURVEYOR.

Corumpus, Omuio, Nov. 19th, 1900
Irvin F. Snyder, Curcleville, Ohio.

Dear Six:—In your letter of recent date you ask of this office an opinion
as to the time when. a county surveyor elected to fill a vacancy caused by the
death of the incumbent should take his office. This question requires a con-
sideration and construction of Sections 1163 and 1167, Revised Statutes of Ohio.
Section 1163 provides that the term of office of a county surveyor shall be three
years beginning on the first Monday of September next after his election. Sec~
tion 1167 provides for the appointment of a suitable person to fill a vacancy in
the office of county surveyor. In neither of these sections is there anything said
about the length of time the person appointed to fill the vacancy should hold the
office. This requires us to resort to Section 11 to determine that question which
section is as follows: : J

“When an elective office becomes vacant and is filled by
appointment, such appointee shall hold the office till his
sticcessor is elected and qualified, .and such successor shall
be elected at the first proper election that is held more than
thirty days after the occurrence of the vacancy.”
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The first proper election in the case under consideration was the November
election, 1900, at which time, as you state in your letter, a surveyor was elected
to fill this vacancy. .

In none of these sections does it provide that a successor shall be elected
“to fill a vacancy.” It follows then that a county surveyor can only be elected
for a iull term of three years. Just what effect it might have if it were desig-
nated on the ballots and in the notices of election that a county surveyor was
to be elected to fill a vacancy I need not now determine. The statute contem-
plates an electiont for a full term. Assuming thtat a proper election was held
and the person so elected entitled to his office for the full term of three years,
stich term must begin at the time fixed in the statute for the beginning of the
term of county surveyor, to-wit: “The first Monday of September next after his
election. Where the statute fixes a time for the beginning of the term of office,
a person elected to fill such office cannot properly qualify before such time.
Hence, the provision of Section 1l providing that such’ appointee shall hold
the office until his successor is elected and qualified, means, when construed
with the other sections above referred to that the appointee shall retain the office
until the date fixed by law for the commencement of the term of the elected
officer, which, in this caze would be the first Monday of September, 1901

Very truly, ;
J. E. Tobob,
Assistant Attorney General.

- ELECTING COUNTY RECORDER.

Corumeus, Onro, November 24, 1900.

Iunter S. Armstrong, St Clairsville, Ohio. i

Diar Sir: — Yours of November 23-at hand and contents noted. The ques—
tion to which you seek an answer from this office is, whether, when a recorder
has died and the vacancy been filled by appointment until the next regular
election at which the successor is elected, he is elected for the full term of three
vears commencing on the first Monday of September following, or is he ‘elected
only for the unexpired term of the recorder whose death caused the vacancy.
In my opinion he is elected for the full term of three years commencing on the
first Monday of September following the election.

Section 1137, Re\{ised Statutes, pmvi‘des:

“There shall be elected triennially, in each county, a .
county recorder, whose term of office shall he three years,
beginning on the first Monday of September next after his
clection.”

Section 1142 provides:

“In case of a vacancy in the office of recorder, the com-
missioners shall appoint a suitable person to fill the vacancy,
who shall give bond and take the oath of office, as prescribed
for county recorders, and shall hold his office until his suc—
cessor is elected and qualified.”

Section 11 of the Revised Statutes provides:

“When an elective office becomes vacant, and is filled
by appointment, such appointee shall hold the office till his
successor is elected and qualified, and such successor shall
be elected at the first proper election that is held more than
thirty days after the occurrence of a vacancy.”
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From these sections it is perfectly apparent that the person appointed to fill
the vacancy could not hold the office for the unexpired term, but -only until until
the next proper election that occurred more than thirty days after the date of
the appointment. This proper election was the November election, There is
no provision in the law for the election or appointment of-a county recorder
to fill an unexpired term. By the provisions of Section 1137, when a recorder
is elected, he is elected for the period of three years.

Hence, it is clear to my mind that the person elected county recorder of
your county in the year 1900, will hold his office for three years commencing on
the first Monday of September next,

Very truly,
.J. M. SuEeers,
Attorney General.

PUBLISHING SHERIFF'S PROCLAMATION OF ELECTION.
Corumpys, Owuro, November 26, 1900,

Charles E. Jordan, Findlay, Ohio.

Drar Sir:— Yours of November 24 at hand and contents noted. Your
inquiry goes to the question, whether the sheriff’s proclamation for an election
must, under the provisions of Sections 2067 and 2977, R. S., be published more
than once in a newspaper; also, as to whether that publication shall be in
one paper or in two. ;

The construction placed upon Sections 2967 and 2977 will be the same for
the reason that the two sections read substantially alike with reference to the
matter in question. '

Section 2967 provides:

“At least fifteen days before the time for holding the
election provided for in the next section, the sheriff shall give
public notice by proclamation throughout his county, of the '
time and place of holding such election, and the number of
electors to be chosen; a copy of which shall he posted up
at each of the places where elections are appointed to be held,
and inserted in some newspaper published in the county, if

. any is published therein.”

It will be observed upon reading this section that the law will be fully
complied with by inserting the proclamation once. I have gone to the trouble
of looking up the several provisions of the statutes of Ohio with reference to
serving notice by publication, and in every instance where more than one
insertion is required, the statute expressly provides how many insertions there
shall be. See Sections 5050, 6419. 6445, 1695, 2864 and 5393, R. S.

As to whether the proclamation shall be published in more than one paper,
it is equally clear that it must be published in two newspapers of opposite politics
published at the county seat. See Section 4367, R. S.

Yours very truly,
J. M. SueeTs,

Attorney General.
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RIGHT OF SECRETARY OF STATE TO FURNISH STATIONERY TO
DECENNIAL STATE BOARD OF EQUALIZATION.

Covrumepus, Ouio, December 4, 1900.
Hon. Charles Kinney, Secretary of State, Columbus, Ohio.

Dear Sir: — Your inquiry with respect to whether it is your duty under
the law to furnish the Decennial State Board of Equalization with stationery,
is at hand,

Section 137 of the Revised Statutes provides:

“Annually, on or before the first day of November, the
Secretary of State shall purchase, and cause to be delivered
at his office, so much and such kinds of stationery and other
articles as may be necessary for the use of the General
-Assembly and state officers.” o

1i then® the members of the Decennial State Board of Equalization are
“state officers” within the meaning of this provision, you are authorized to
furnish them stationery while in the ,pcrforlilauce of their official duties; other-
wise, not.

The legislature in enacting this statute evidently considered that that body
was not composed of “state officers,” or it would not have expressly provided
that the Secretary of State should furnish the “General Assembly,” as well as
“state officers” with stationery. As [ understand the meaning of the term “state
officers,” it is those officers who are connected with the state government,
which would include not only those persons who are elected by all the electors
of the state, but those who are appointed to positions in the benevolent, reforma-
tory, and penal institutions of the state.

In Section 29 of Throop on Public Officers the following definition of “state
officers” will be found:

“The expression ‘state officers’ designates those only who
are connected with the government of the state.”

The office of member of the Decennial State Board of Equalization is not
‘an office created by the constitution, but by law, and the members thereof are
elected not by the electors of the whole state, but in particular sub-divisions
thereof, and who are, in no manner, connected with the administration of the
state government; their duties being merely to equalize the valuation of the
taxable property of the state.

It is also evident to my mind that the legislature did not contemplate that
the Secretary of' State should furnish stationery for this board, for the last
general assembly not only appropriated $51,000 for salaries and mileage of
members, and salaries of clerks and other employes of this board, but also
appropriated the additional sum of $2,000 for its contingent expenses.

In view of the fact that the assembly room is provided by the state for
this board, light and fuel furnished, and the salaries of all persons that this
board may deem it necessary to employ,. from that of janitor up, are provided
for in the $51,000 appropriation, it would 'be difficult to determine what the
2,000 would be needed for, unless for stationery.

For these reasons, I am of the opinion that you are not authorized, under.
the law, to furnish the stationery for this board.

Very traly,
J. M. SHEeets,
Attorney General.
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RIGHT OF BOARD OF MANAGERS OF O. P. TO ENTER INTO
CONTRACT FOR SALE OF PRODUCT.
Corumsus, Omro, December 4, 1900.
Hon. W. N. Darby, Warden Olio Penitentiary, Columbus, Obhio.

Dear Sir:— In your communication of recent date you request of this
office an opinion as to the right or power of the Board of Mangers of the O.
" P. to enfer into a contract for a term of years {or the sale of a product, to-wit:
coal tar, produced in the operation of the gas plant in said penitentiary.

From an examination of the statutes in relation to the control and man-
agement of the Ohio Penitentiary, I am of the opinion that the Board of
Managers of said institution are without the power to make such a contract.
Section 7406 of the Revised Statutes provides:

“The steward shall purchase all forage, fuel and lights and

all supplies for the Kitchen and hospital and make all sales

- for the penitentiary under the written orders of the warden

and subject to such rules and regulations as the board may
prescribe.”

The power to make sales of any product produced in the institution seems
by this section to be taken out of the direct control of the Board of Managers
and placed in the ‘hands of the steward. In this respect the management of
the Qhio Penitentiary is similar to the management of the state benevolent
institutions. In each of such institutions the Board of Managers are required
to appoint a steward or financial officer who gives bond to the state of Ohio,
and who is charged with the financial transactions of the institution. It seems
to be the legislative policy in reference to all the state institutions that purchases
‘and sales should be made from time to time as occasion might arise by the
financial officer of the institution. This power being lodged with such officer,
cannot properly be exercised by the Board of Managers direct, but must be
exercised in the manner and by the person authorized by the statute,

Very truly,
J. E. Toop,
Assistant Attorney General

} "RIGHT TO SELL “SUGAROSE.”
Coruvmsus, Ounro, December 6, 1900.
Hon. Joseph E. Blackbuirn, Dairy and Food Coninissioner, Columbus, Ohio.

Dear Swe:— Yours at hand. making inquiry as to whether a combination of
stugar and glucose under the name of “Sugarose” might he sold in the state of Ohio,
without violating the pure food laws. In my opinion it can be. The statute
upon the adulteration of food, after stating what shall be deemed an adulteration,
provides that the act in question shall not apply to :

“mixtures or compounds recognized as ordinary articles or
ingredients of articles of food, if each and every package
sold or offered for sale be distinctly labeled as mixtures or
compounds, with the name and per cent. of each ingredient

: therein, and are not injurious to health.” Section 4200—6.

It will be necessary, however, for this company which proposes to sell
its product in Ohio to place a label upon it stating the per cent of sugar and
per cent of glucose composing the compound,

Very truly,
J. M. Suegrs, .
Attorney General.
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TAXATION OF MERCHANDISE UNDER SECTION 2740.

Corumsus, Oumio, December 6, 1900.
C. C. Lemert, Zanesville, Ohio.

Dear Sir:— Yours of December 5th at hand and contents noted. Your in-
quiry goes to the question as to whether a merchant who commences business with
a stock of merchandise three days before the lien for taxes would attach in 1899
should be taxed for that year for the full value of his stock, or whether his taxes
should be for the next year. As you suggest in your letter this is governed by Sec—
tion 2740 of the Revised Statutes, This section provides in effect that merchants
in listing their stocks for taxation are governed in the amount of taxable property
returned by the average monthly value of stock that they had on hand the previous
year.

It appears from this section that the taxation must be upon the stock held the
previous year, not the current year. This being the case, in my opinion the mer-
chant of whom you speak would not be required to list his property for taxation
for the year 1899, In other words, taxes are paid upon what the merchant had the
previous year, not what he expects to have the current year, ‘because that he can not
tell it in advance. .

The same question was up for consideration before the Governor, Auditor
of State and myself as a board, and we unanimously agreed upon the construction
of the law as indicated herein to you. ' )

Very truly,
J. M. SHEETS,
Attorney General.

AUTHORITY OF OIL INSPECTORS OUTSIDE OF OHIO.

Corvateus, Owio, December &, 1900,
Houn. John R. Malloy, Oil Inspector, Columbus, Ohio.

Dear Sik: — Yours of December 12th at hand. Your inquiry goes to the ques—
tion as to whether the Oil Inspectors of Ohio have authority to inspect illuminating
-oils outside of the state prior to their being shipped into the state for consumption,

Section 394 of the Revised Statutes provides:

“All mineral or pretoleum oil, or any oil, Auid or substance
which is a product of petroleum, or into which petroleum or
any product of petroleum enters or is found as a constituent
element, whether manufactured within this state or not,
shall be inspected as provided in this chapter, before being
qffered for sale or sold for consumption for illuminating
purposes within the state”

Section 395, in dividing the state into districts for inspection purposes in-
«cludes “the Pittshurg district” within the second district; and, T am informed that
the term “Pittsburg district” was, at the time the law was enacted, understood in
‘the trac_ln: to mean “thie territory in and about Pittshurg, Wheeling, and Parkersburg.

It is further provided in Section 395 that “the Inspectors or their deputies shall

ROk % . : 3 i £ '
et when called upon for that purpose, promptly inspect all oils herein men-
ed. )

Upon reading the provisions above quoted it is apparent to me that the legis—

}i;"’ti “;"l'ltﬂ_";ﬁlﬂlat‘cd Fhat t:na Qii Il1§pect()_rs might be “called upon” by those desir-
SRE e sltaltl;n;z?tm? oils in Oh_1_o to inspect the same l.)tlkf{)!'e being transported
e iacted | sa e That which _the statute requires is not that the oils shall

pected in any particular place, but that they shall be inspected before being
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sold for consumption in Ohio, hence, when the inspection is had, the law is satis—
fied, whether that inspection takes place within or without the State. It is fre-
quently much more convenient both to the seller and Inspectors to have the oil in-
spected at the distributing point rather than to go’from place to place through-
out the state wherever the oils may be transported for sale, and there inspect them.
From the above suggestions it is hardly necessary to add that in my opinion,
the Qil Inspectors may, if called upon, go without the boundaries of the State ot
Ohio to inspect illuminating oils hefore heing shipped into the state for sale, and
that inspection would be a compliance with the provisions of the law.
Very truly,
J. M. Sueers,
Attorney General.

.

POWERS AND DUTIES OF DECENNIAL STATE BOARD OF EQUAL-
TZATION.

CoLumpus, Omto, December 12, 1900,
Hon., W. B. Guilbert, Auditor of State. Colmmnbus, Ohio.

Dear Str: — In your communication of December 11th you request of this office
an opinion as to certain matters touching the powers and duties of the Decennial
State Board of Equalization.

The law in relation to this board, as it stood prior to the amendment of April
16th, 1900, was contained in Sections 2817, 2818, and 2819 of the Revised Statutes.

Section 2817 requires each county auditor to transmit to the Auditor of State an
abstract of the real property of his county as returned by the several assessors
and equalized by the local boards. .

Section 2818, after providing for the election of members of the Decennial
State Board, and that the State Auditor, by virtue of his office should be a mem-
ber of said board, concluded as follows:

“The said board shall meet at Columbus on the first
Tuesday of December, 1890, and every tenth year thereafter,
and the members thereof shall each take an oath that he
will, to the best of his knowledge and ability, so far as the
duty devolves upon him, equalize the valuation.of real prop-
erty among the several counties and towns in the state, accord-
ing to the rules prescribed by this table for valuing and
equalizing the value of real property transmitted to him by
the several county auditors. Said board shall proceed to equal-
ize' the same among the several towns and counties in the
state, in the manner hereinafter prescribed.

1st.” They shall add to the aggregate value of the real
property of every county which they shall believe to be valued
below its real value in money, such percentum in each case
as will raise the same to its frue value in money.

Znd. They shall deduct from the aggregate valuation of
the real property of every county which they shall believe
to be wvalued above its true value in money, such percentum
in each case as will reduce the same to its true value in money.

Ard. If they shall believe that right and justice require
the valuation of any town or towns in any county, or of the
real property of such county, not in towns, to be raised or
to be reduced without raising or reducing the other real prop-
erty of such county, or reducing it in the same ratio, they may,
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in every such case, add to or take from the valuation of any
one or more or (of) such towns, or of the property not in
towns, such percentum as they shall believe will raise of reduce
the same to its true value in money,

4th, If, in their judgment, the aggregate value of all the
real property of the state, as returned by the county auditors,
is above or below its true value in money, they may increase or
reduce it, but such increase or reduction shall not exceed
twelve and one half per centum of said aggregate; provided,
that if any increase or reduction shall be made in the valuation
of the grand aggregate, it shall only be made after the equali-
zation of all the counties of the state; and when such increase
or reduction is made, it shall be the same per cent. of the
equalized valuation of every county of the state.

5th.  Said board shall keep a true and full account of their
proceedings and orders.” ;

Section 2819 requires the Auditor of State to transmit to the various county
auditors a statement of the changes made by the board in the valuation of the
respective counties.

By the act of April 16th, 1900, Section 2818 was amended, and the original
section was repealed. In the amended section a time is fixed in which the board
must complete its work, and the five numbered paragraphs above quoted are enfirely
omitted. No further change, material to this inquiry was made in this section.
These omitted paragraphs, it will be observed, contain specific directions or rules
by which the board should be governed in the discharge of the duties imposed
1upon it,

In this state of the law, the rules governing former boards of equalization
having been repealed, the question is presented whether the board is subject to any
rules and regulations, or whether it may not adopt such rules concerning the nature
and extent of the work to be done, as well as the proper method of doing it, as may
seem to it most expedient.

Certainly as the law now stands, the statute utterly fails to presecribe any specific
rules to govern the board in the discharge of its duties, and yet the board is not
entirely without legislative direction. It will simply be necessary to scrutinize the
statutes a little more closely to ascertain the intent of the law makers. I have
no. doubt that such an examination will disclose that each of the five rules (except
the fourth) that were formerly included in section,2818 are still in existence; not,
it is true, as specific injunctions by the legislature, but as the necessary consequence
or result flowing from the other provisions of the statute. And, while the board,
dotbtless, may make such reasonable and needful rules as may be required to enable
it to perform its work with accuracy and dispatch, yet, in so far as the purposes
to be accomplished, or the results to be obtained are concerned, it must keep strictly
within the limits imposed and powers granted by the statutes.

What are the duties imposed by the statutes upon this board? To equalize the
valuation of the real property of the state among the counties and towns in the
state. This is the duty which the statutes prescribe each member shall take an oath
to perform. Note the language of Section 2818: “And the members thereof shall
each take an oath that he will, to the best of his knowledge and ability, so far as the
duty devolves upon him, equalize the valuation of veal property among the sewveral
counties and towns in the state, according to the rules prescribed by this table
for valuing and equalizing the value of real property transmitted to him by the
several county auditors.”” Also the folfowing language: “Said board shall pro—

ceed to equalize the same among the several towns and counties in the state,
in the manner hereinafter prescribed.”
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Since the rules formerly prescribed by the statutes have now been repealed,
it will conduce to a better understanding of this statute if the expressions “according
to the rules prescribed by this table for valuing and equalizing the value of real
property” and “in the manner hereinafter prescribed” be regarded as mere surplus-
age, and, as such, eliminated from the statute, since there are now no “rules
hereinafter prescribed” to which these expressions can apply. Has then the boara
any power to act? I can not understand. how the repeal of rules which governed
former boards could have the effect of leaving the present board without powers
to perform the duties for which it was elected. Suppose these rules had never haa
an existence. Would then the statutes providing for the election and qualification
of a board to equalize the value of the real property of the state be inoperative
merely because the' legislature had failed to prescribe rules by which the board
should be governed? Certainly in such a case the board would have the implied
power to make such rules as were needful to accomplish the objects tor which it was
created. This, I conceive to be the situation of the present hoard. The specific
directions that were formerly contained in Section 2818 have been repealed, and 1t
is the same as though they never had any existence., In so far as these repealea
portions of Section 2818 consist of legislative direction to the board as to the
manner of doing its work, their omission from the present law can have no fur—
ther effect than to leave the board at liberty fo adopt such rules as it- may deem
best adapted to accomplish the purposes of its creation. In so far, howevér, as
these repealed provicions conferred additional power upon the board such repeal
would necessarily limit the power of the board in those particulars.

Thus the fourth paragraph of the omitted provisions conferred upon the boara
the power to increase or reduce the aggregate value of all the real property of the
state as returned by the county auditors within the limits of twelve and one-half
per centum of said aggregate. The repeal of this provision, in my judgment,
takes from the board this power. In considéring the powers of the present board it
is to be remembered that Sections 2817 and 2819 have not been either amended
or repealed.

The first of these sections (2817) prescribes the data to be furnished by the
several county auditors to the State Auditor for the use of the State Board. This
data consists of “an abstract of the real property of each township in his county,
in which he shall set forth” )

1st. “The number of acres, exclusive of town lots, re-
turned by the several assessors of his county, with such addi-
tions as shall have been made thereto.”

9nd. “The aggregate value of such real property, other
than town lots, as returned by the several assessors of his
county, inclusive of such additions as shall have been made
thereto under the provisions of this title.”

3rd. “The aggregate value of the real property in each
township of his county, as returned by the several assessors,
with such additions as shall have been made thereto,”

Tt is from this data that the board must do its work. The total of the aggre-
gate valuation of the various counties, as returned by the county auditor, consti-
tutes the grand aggregate of the state. This is the valuation that is to be equalized
among the several towns and counties of the state.

Section 2819 sets forth the results that are to be attained by the board and
transmitted by the State Auditor to the several county auditors. Note the language
“of this section: '

“When the state board of equalization shall have com-
pleted their equalization o6f real property among the caveral’
counties, the Auditor of Btate shall transmit to each county
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auditor, a statement of the per centum to be added or de-
ducted from the valuation of the real property of his county,
specifying the per centum added to or deducted from the wval-
uation of real property of each of the several towns, and of the
real property not in towns, in case an equal per centum shall
not have been added or deducted from each.”

It will thus be seen that the state board deals with a county and town as a b,
It is the aggregate valuation of these units, as furnished the board by the county
auditors, that is to be equalized. And it is the per centum that is to be added to or
deducted from this aggregate valuation of these units that is determined by the
board and transmitted to the county auditors by the State Auditor.

This effectually disposes of the question as to whether the board can correct
the valuation of individual pieces of property. Such valuation is not before the
board for consideration; neither is there any provision by which the judgment of
the board respecting individual pieces of property could be transmitted to tne
county auditor, and, by him, placed upon the duplicate. It is the aggregate
valuations that the board has before it, and it is the per centum on the aggregate
valuation that it is required to transmit, through the Auditor of State, to the
county auditors, to be, by him, added to or deducted from the valuation of each

- separate piece of property in his county. '

" If T have succeeded in making niyself understood thus far, it must now be
apparent that at least the substance of the first three rules, as formerly contained
in Section 2818 must still be adhered to by the board.

The first of these rules requires the board to add to the aggr egatc value of the
rml property of any county which it believes to be undervalued %uch a per centum
as will raise it to its true valuation.

The second requires the board to deduct from the aggregate valuation of the
real property of any county which it shall believe to be valued above its true value
such per centum as will reduce the same to its true valuation.

The third authorizes the board, in case it shall believe that the valuation of
any town or towns in any county., or the real property of such county not in towns

. ought to be raised or to be reduced without raising or reducing the other real prop—
erty of such county, to make such additions or reductions in the valuation of auy
town or towns, or of the real property of any county outside of .towns.

How could the results required by Section 2819 to be transmitted to the county
auditors, viz: the per centum to be added or to be Ueducted from the aggregate value
of all the real property of the county, how could such a result be reached except
by following these simple and obvious rules? Hence, while these rules do not
exist by special statutory command, they do exist as the logical and necessary
processes to be observed by the board to obtain the results required by the other
provisions of the statute, since in no other way can the aggregate valuation of the
state be equalized among the towns and counties.

The importance and necessity of keeping a full and complete record of all the
proceedings and orders of the board, as required by the fifth- rule, is too obvious
to require comment, z

The fourth rule, as found in the old section (2818) empowered the board to
make a horizontal increase or reduction not exceeding twelve and one-half per
centum of the grand aggregate valuation of the real property of the state. Since
the repeal of this clause there would seem to be no power in the hoard either to
ficrease or decrease the grand aggregate. It is the valuation that is to be equalized
not the value. A waluation is placed upon each separate piece of property by the
assessors,  These valuations are equalized by the county and city boards of equaliza~
tion. The aggregate of the. valuation of each county is placed before the state board
of equaluatwn and the aggregate of the %eparate county valuations constltute the



: \ 2 -
180 ANNUAL/REPORT

grand aggregate or valuation to be equqé;izcd by the state board among the counties
and towns of the state. To equalize d$es not mean to increase or diminish, to add
to or to take from. It only means to distribute equitably and justly., Henece, to
equalize the valuation of the real pr;fperty of the state means simply to make a
proper distribution of the valuations bifore the board, and not to make any changes
in such total valuation. 7

Perhaps a summary of the poimlfs I have sought to make in the foregoing may

not be out of place. 1

Ist. The state board of equalization deals with the aggregate valuations of
counties and towns as a unit, and not with the valuation of individual pieces of
property. : ' . ’

2nd. The data from which thd board must make its computation is the valua-
tions furnished by the county auditors, by virtue of Section 2817,

3rd. The result to be attained by the board is to equalize the grand aggregate
valuation among the various counties and towns by adding to or deducting from the
valuation of any county or town such a per centum as may be necessary for that
purpose. ) ‘

4th. That such equalization must be made without disturbing the grand aggre—
gate of the valuation returned by the various county auditors.

5th. The board has power to make and observe a]l rules necessary and needful
to accomplish the above objects.

These propositions have seemed to me so evident, from a consideration of the
statutes, that T have refrained from citing any authorities in support of them.

Respectfully submitted,
J. E. Toop,
Assistant Attorney General,

RIGHT OF POLICE COURT OF CLEVELAND TO GRANT NEW TRIAL
TO BOYS COMMITTED TO BOYS' INDUSTRIAL HOME.

CotLumreus, Onio, DEC. 14th, 1900,

Hon. C. D, Hilles, Secretary Boys' Industrial School, Lancasier, Ohio.
Dear Sir:— 1 am in receipt of your communication of the 18th, inst., sub-
mitting the question as to whether or not the police court of Cleveland has the
power to grant a new trial in cases where boys have been committed to your
institution by ‘order of such court, and whether they should be returned for such
hearing. By an examination of Section 1792 of the Revised Statutes of Obhio,
I find that police courts generally possess all such powers as in like cases in the
Courts of Common Pleas. I am therefore of the opinion that as incidental to such
express power granted to the police court of Cleveland, the judge would have
a right to make an order to have boys so committed to your institution returned
for a new hearing, and it would be your duty upon any such order being delivered
to you to deliver to the officer charged with such duty, the person named in
the order. : : : ‘
Second: You further inquire if commitment papers are irregular when they
fail to certify that the county visitors were notified and attended the hearing
of the accused committed to your institution., My answer is, that under Sec—
tion 4022-11 of the Revised Statutes “the order of commitment of a child to a
state reformatory must show that the county visitors were so notified and attended
the hearing.” But while it is an express duty of the officer to make the order
of commitment so show, I do not think it sufficient excuse for you to refuse to
receive any person so committed under such irregular order of commitment any
more than it would for a sheriff to refuse to receive a prisoner under a defective
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mittimus. I think it your duty to accept a person so committed, but if the ques—
tion is ever raised as to the irregularity of his detention, a court might hold his
detention to be unlawful, upon which question, I am not now called to decide.
I am,
Yours very truly,
J. M. SHEETS,

Attorney General.

%

DISPOSITION OF FINES COLLECTED BY FISH AND GAME COM-
MISSION UNDER SECTION 6966, :

Corumpus, Ouro, December, 18th, 1900.

L. H. Reutinger, Secretary and Chief Game Warden Ohio Fish and Game Com—
e mission, Athens, Qhio,

Drar Sir:— I have your favor of the 17th of December containing inquiry
as to whether the fines collected by virtue of Section 6966 Revised Statutes of
Ohio, are disposed of the same as the fines under Section 6963, Revised Statutes,
that is, to go to the county fish and game fund. Upon investigation of the
question proposed I find Section 6966 was passed by the General Assembly of
Ohio on the 4th day of May, 1891, The second section of that act, now known
as Section 6966-1, provides for the payment of the officer, and all costs out of the
county treasury, so that that act itself does not contain any provision such as is
contained in Section 6968, expressly providing where the fines shall go that
are assessed by virtue of it.

Section 6968 was passed April 27th, 1896, and in it the significant language
is used that “fines collected under fthis act shall go to the county fish and game
fund.”  What is meant by “this act”? Certainly all that is meant is the act of
April 27th, 1896, and not the act of May 4th, 1891, I can find no construction
at all that would warrant me in holding that the two are parts of the same act.
I the language employed by the Legislature had been that the fines collected
under this Chapter shall go to the county fish and game fund, then it would

present a different question, but we are limited to the one act, and not to the
chapter, : )

There is also a disposition of fees provided for by Section 6968-2 which directs
what fund the fees therein provided shall go to, and for what purpose they shall
be used. So that when there is a provision made in Section 6966, and there are

_ brovisions made in the other sections the provisions therein made refer to the
separate act, and not to the fines collected under Section 6966, it leads me to
~ conclude that the General Assembly only meant to provide that the fines collected
- under 6968 should go to the county fish and game fund. T am borne out in that
conclusion by the fact that Section 6966-1, as I have already said, provides for
: _.t_he payment of the officer and other costs.

1 Ay therefore,; of the opinion that the disposition of fines under the act
of April 27_th, 1896, viz., Section 6968, does not carry with it the fines assessed
1.1'11'.(1“'8@(:“0“ 6966, passed May 4th, 1891, and therefore, the same are not re-
: _qm.red 0 be placed to the credit of fhe county fish and game fund.
: Yours very truly,
J. M, SugErs,
Attorney General.
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RATES FOR LEGAL ADVERTISING. — SECTION 4366.

Corumpus, Omnro, .Dee. 21st, 1900,

Emamett N. Adair, Attorney at Law, Carrollton, Ohio. )
DEar Sir:— Your letter of December 20th, requires a construction of Sec—
tion 4366 R. S. This section relates to the rates paid for legal advertising and
concludes as follows:
“And in advertisements containing tabular or rule work,
an additional sum of fifty per cent may be charged in addition
to the [oregoing rates.” : - !

The precise question presented is whether or not the additional fifty per cent.
applies to the entire advertisement or only to that portion of it which consists of
tabular or rule work. It seems very clear to me that the additional price should
apply to the entire advertisement. While this may not have been the intenfion
of the Legislature, yet, the language seems to be clear and unambiguous to this
‘effect. Tt should be remembered however, that the rule should not apply to any
matter except that which the statute requires to be published. I speak of this
because in the copy of the treasurer’s notice sent with your letter, there is con—
siderable matter in the way of recommendation and general information to the
tax payers added at the bottom of the notice, which, in my judgment, the treasurer
is not required to publish, and the county commissioners would be unauthorized
to pay for such publication, '

Section 1087 R, 5., prescribes the matter that shall be contained in the treas-
urer’s notice, and the insertion of any matter except that prescribed in this sec-
tion is unauthorized. Section 4369 prescribes the manner in which such notice
shall be set. That 1s, it should be in compact form without unnecessary spaces,
blanks or head lines, etc,

By an observance of the statute in regard to legal publication, the tax payers
of the state would be saved annually a large amount of money. The notice en—
closed in your letter however, is very -mild compared with some of the notices
that T have had called to my attention from different counties of the state,

Very truly,
J. E. Tobp,
Ass’t Attorney General.

WHETHER MAYORS OF VILLAGES AND CITIES NOT HAVING
POLICE COURT HAVE FINAL JURISDICTION IN PROSE-
CUTION FOR VIOLATION OF PURE FOOD LAWS,

CoLumeus,. Ouio, Dec. 22nd, 1900.

Hon. J. E. Blackburn, Dairy and Food Commissioner of Qlio.

Drar Sir: — The question upon which you seek an opinion from this office
is whether Mayors of villages and cities, not having a police court, have final
jurisdiction without the intervention of a jury to hear and determine any prose-
cution for violation, by persons not manufacturers, of the provisions of the act
of May 16th, 1894, O. L., Vol. 91, p. 274.

In my opinion they have.. For the violation of any of the provisions of this
act by a person not a manufacturer is a misdemeanor, and no part of the punish—
- ment isl imprisonment, X

Sec. 1817 provides: “He (Mayor of City not having Police
Court) shall have final jurisdiction to hear and determine any
prosecution for a misdemeanor, unless the accused is, by the
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Constitution, entitled to a trial by jury; and his jurisdicticn
in such cases shall be co-extensive with the county.”
Sec. 1824 provides: “He (Mayor of Village) shall have final
jurisdiction to hear and determine any prosecution for a
misdemeanor, unless the accused is entitled, by the Consti-
tution, to a trial by jury; and his jurisdiction in such cases
shall be co-extensive with the county.” .
It is thus seen that the above provisions confer jurisdiction. The provision
of Sec. 3718a in no manner limits the jurisdiction thus conferred.
It is also seen that the jurisdiction thus conferred is co-extensive with the
county.
Respectiully yours, :
J. M. Sueets, "
Attorney General.

IN RELATION TO TAXING FIRE INSURANCE COMPANIES.
' Covumsus, Onro, Dec, 27th, 1900.

Hon. A. I. Forys, Superintendent of Insurance, Columbus, Ohio.

Dear Sir:—In your communication of November 30th, you submit to this
office the following questions for answer :

First: Section 7 of the act of April 16th, 1900, being the Fire Marshall law,
directs that “for the purpose of maintaining the department of fire marshal and
paying the expenses incident thercto, every fire insurance company doing business
in the state of Ohio shall pay to the superintendent of insurance, in the month
of December, annually, one half of one per cent. on the gross premium receipts
of such companies,” etc.

Does this apply to associations organized under Section 3686, etc., of the
Revised Statutes, requiring them to pay the tax prescribed in the fire marshall law?

Second: " Section 2745 of the Revised Statutes directs every agency of an

" insurance company, incorporated by the authority of any other state or govern-—
ment, to make report to the county auditor of its premiums, and provides therein
for the payment of taxes on premiums of 214 per cent.
: Does this section apply to —
1. Companies or associations admitted under Section 3630e; =
2. To companies not organized in Ohio, but doing business under Section
3630-1; '

3. Mutual companies licensed under Section 3656 ;

4. Associations organized under the act of April 27th, 1898 known as the -
Fraternal Beneficiary law?

_ Third: Does Section 284, providing for the publication of a certificate of
compliance and filing the same with the recorder of the county in which the agency

. gf the insurance company is established, apply to all companies and associations,
IIfe_ and other than life, including assessment, co-operative and fraternal beneficiary
societies ? ’ .

.Fourth: If an association organized under Section 3630 or an association
ad;mttcd to Ohio under Section 3680e, charges and collects, in advance, fixed
amotmnts, based upon estimated losses and expenses, with a_ view to the same
being commensurate with such future claims, but ‘with the provision for further
assessments in event such fixed charges are inadequate to meet the actual losses

and expenses, is such an association required to pay taxes on such gross, fixed
charges, or any tax whatever?
And of these in their order:
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First: By the act of April 16th, 1900, the office of state fire marshal' was
established and the duties and powers ol such officer are prescribed. Chief among
the duties of this officer is that of investigating the cause or origin of all fires
and cause the arrest of any person whom he may have reason to believe is guilty
of the crime of arson. It was doubtless contemplated by the legislature that
the office of state fire marshall would be of benefit to insurance companies by
aiding in the detection and apprehension of such persons as williully burned
their property in order to procure the insurance. And proceeding ‘upon this
theory a tax is imposed upon the benefited parties, to-wit, the insurance com-—
panies, to defray the expenses of this office. If then, we should be guided by
the spirit and reason of the fire marshal law, we would have no difficulty in
reaching the conclusion that every corporation doing fire insurance business in
Ohio, no matter how organized, being within the protection and henefits conferred
by the law, would also be included in the provision relating to the tax. But it
would probably not be sufficient to charge a corporation with this tax simply
because such corporation came within the reason and spirit of the law, unless it
should happen that such corporation is also fairly within the terms of the statute.’
Recurring then to the language of the act in question, it is found to be equally
comprehensive. It specifically declares. that “every fire insurance company” do-
ing business in the state of Ohio, “shall be subject to the payment of the tax.”
It is claimed, however, that corporations organized by virtue of Section 3686
et seq, are not included in the terms of this statute for two reasons. (a) Such
corporations are called throughout the statutes associations, and not companies,
(b) That the tax provided for by this act is computed upon-the gross premium
receipts, whereas such associations charge no premium, but derive their revenue
from assessments. As to the first contention considered apart from the second,
I do not regard it as having much weight. The term’ “company” is a general
term and includes in its ordinary signification any association of individuals in
a business enterprise, whether such association be in the form of a corporation
or simply a partnership. Associations organized under Section 3686 are corpor—
ations, and hence fall within the popular signification of the term “company.”
Nor do I apprehend that the use of the term “association” in the statutes to
distinguish these corporations from mutual insurance companies can have the effect

to withdraw such corporations from the tax provisions of the act in question.

: A far more serious question is presented in the second objection above noted.
Companies organized under Section 3686 have no premium receipts on which the
tax may be computed. There is such a vital distinction between premiums charged
by insurance companies doing business on the mutual or stock plan and the as-
sessments which associations organized under Section 3686 are authorized to col-
lect, that it is- impossible to harmonize the two. The term “premium,” as used
in the fire marshal law, must be understood in its ordinary signification, and can
not include “assessments.” Hence, the legislature, in providing a tax upon every
insurance company to be computed upon the gross premium receipts, must be
understood to have had in mind only such companies as had premium receipts.
This view of the intention of the legislature may be strengthened by a consid-
eration of the fact that companies organized under Section 3686 are always
denominated associations, although this latter fact standing alone would not be
stifficient to justify the conclusion that such companies are:not included in the
tax provision of the fire marshal law. .

Second: Your second question contains four sub-divisions which will be
briefly answered in order.

1. Much that has been said above in answer to your first question is ap-
plicable to the first subdivision of your second gquestion. Section 3630e provides
for admission into Ohio of companies organized under the laws of other states
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to transact the business of life or accident or life and accident insurance on
the assessment plan. The tax -imposed upon foreign insurance companies by
Section 2745 is computed upon the gross premium - receipts and such assess-
ment companies have no premium receipts, and hence, by the same reasoning
announced above are not subject to the payment of this tax. As to whether
such companies organized as assessment companies, but doing business in Ohio
oon a plan similar to that of stock companies, are liable for the payment of this
tax, see answer to fourth question. A

2. Section 3630-i provides for the organization of companies to do accident
insurance and also provides that “The expenses of such corporations, companies
-or associations shall be met by fixed annual payments, payable quarterly or other—
wise, or by assessment on the members.” Nothing is said in this section in re~
lation to the admission of companies organized in other states for a similar bus—
iness. 1If, however, such companies are admitted into Ohio to do the business
‘provided for by this section, the question as to their liability to the tax provided
by Section 2745 would depend upon whether or not their chief source of revenue
consists of “fixed annual payments” or ‘‘assessments on the members.” (See
further on this subject, answer to fourth question.)

3. The requirements of Section 3656 as to companies organized under the
laws of other states are that such companies shall have the same capital cash
assets, etc, that is required of domestic companies. This section contains the
following provisions as to mutual fire insurance companies: “But if a company
is a mutual fire-insurance company, it shall have actual cash assets of the same
amount and description as is required of mutunal fire insurance companies of this
state,” etc. The requirements of domestic mutual fire insurance companies are
found in Section 3634. I do not understand from a consideration of this sec-
tion (3634) that a mutual fire insurance company is necessarily an assessment
company. Such companies are authorized to collect premiums in advance to ac—
cumulate a surplus, and in general to transact business on practically the same
plan as, stock companies, except that mutual companies must provide in their
policies for a contingent liability and assesment on the part of the insured of
not less than three nor more than five annual cash premiums as written in the
-policy. Prior to the amendment of this section in 1888, the contingent liability
of a policy holder in mutual companies was represented by premitim notes, and
this method is still permitted as to such companies as did® not elect to change
their plan. There seems therefore, to be but little practical difference, so far
as the matter of raising funds with which to conduct the business is concerned
between stock companies and mutual companies. Indeed, mutual companies hav-
ing net assets amounting to $200,000 -are authorized by Section 3650 to issue poli-
cies on the stock plan. Under such plan of insurance the chief source of revenue
does not consist of assessments to pay specific losses, and hence is not assessment
insurance. There is a manifest distinction between this plan of insurance in
which assessments are only made upon the contingency that the regular annual
payments are insufficient to meet the losses and operating expenses of the com-
pany, and the plan whereby the chief source of revenue is derived from assess—
ments to cover specific losses made after the losses ‘have occurred. TFor a more”
-extended discussion of the distinction between the two classes of insurance as
authorized by the Ohio Statutes, sec. 42 O. S., 555, and 58, 0. S. L

I am of the opinion therefore that mutual fire insurance companies admitted
to do business in Ohio by virtue of Section 8656 are liable to be taxed tnder Sec—
tion 2745,

In this' connection naturally arises the question whether such mutnal com-
panies, both foreign and domestic, are liable to the tax under the fire marshal
law. While this question is not specifically presented in your communication, vet
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it has been under consideration in conferences held with representatives of such:
insurance companies, and I have therefore given it some consideration and have-
reached the conclusion that that all such companies are liable to the tax imposed.
by the act of April 16th, 1900, and known as the fire marshal law. ’

4. Section 1 of the fraternal benéficiary law contains the following pro--
risions: ““Such associations shall be governed by this act and shall be exempt
from the provisions of the insurance laws of this state, and no law hereafter
passed shall apply to them unless they be expressly designated therein)” This
language clearly exempts such associations not only from the operation of Sec—-
tion 2745, but from all other insurance laws except the act of April 27, 1896.
You doubtless are aware of this provision of the statute, hence I can only con-
strue your question as a challenge of the validity of such provision. Before the-
constitutionality of this provision' could become material to the present inguiry,
however, it would be necessary to determine that the nature of the business done
by these associations is of such a character as would subject them to the tax
prescribed by Section 2745; i e, whether these associations are atthorized to-
transact business on the assessment plan or otherwise. I think an examination
of the act of April 27th, 1896, will disclose.that the chief source of revenue of”
such associations is to be derived from post mortem assessments, and hence
such associations are to be classed as assessment associations, and not liable to the
tax prescribed by Section 2745,

Third: Section 284 provides that every-insumncc company doing business
in this state shall publish in every county in which it has an agent a certificate
showing that it has complied with the law. The language employed in this.
section iy certainly comprehensive enough to include all companies, associations,
life and other than life doing an insurance business. Unless some authority can
be found withdrawing certain companies from the operation of this statute,
all such companies must be held to be included therein. The only authority for
making such withdrawal that I know of is that in relation to fraternal beneficiary
associations. Section 1 of the act of April 27th, 189G, exempts such associations
from the operation of all insurance laws. So long as that provision is regarded as
a valid law, such associations must be held exempt from this as well as all other
provisions of the statute respecting insurance companies.

Fourth: Your fourth question implies that associations organized as assess—-
ment associations, admitted to Ohio as assessment associations, arc in reality
doing business upon the mutual or stock plan, The nature of the business which
may be transacted by an Ohio corporation must necessarily be determined by
the charter of such corporation. In the case of Ohio ex rel. vs. Life Insurance
Company, 58 O. S., 1, in speaking of the statutes of Ohio in relation to-
insurance companies, Judge Bradbury, delivering the opinion of the court, uses.
this language: .
“These statutes divide life insurance companies other than
fraternal into two classes, into one of which it places those
companies that have a capital stock, or at least capital, and
into the other class, such as do not have either capital stock
or capital. The general powers of the former class are
granted by Section 3587, Revised Statutes. The things that
may be done by the latter class are set forth in Section 3630,
Revised Statutes, * * *

“The powers of a company belonging to the first class
are unlimited as to the individuals it may insure, but are
limited to insuring on the mutual or stock plan. A company
or association belonging to the second class can only insure
the life of a member of the company, and its business must
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be transacted on the assessment plan. * * * .

“The companies that compose the first of the class are
empowered to transact business on the mutual or stock plan,
the other only on the assessment plan. There may be some
other minor distinctions between the two classes,” but these
are the chief ones. The two classes together seem to cover
the entire field of general life insurance, and we think in
respect to Ohio companies, this field was designedly divided
by the legislature between these two classes, and that- the
inference to be drawn from this legislation is that the portion
assigned to each was intended for its exclusive occupation.
And therefore an Ohio life insurance company must confine
its transactions to such methods of insurance as pertains to
the class to which it belongs.”

As to what constitutes insurance on the assessment plan, in the same case,.
the court say:

“To bring a lifz insurance company into the class that
transacts business on the assessment plan within the purview
of our statutes, its chief source of revenue should be post
mortem assessments to pay specific losses. This view of
the matter was in substance taken by this court in State
ex rel. vs. Monitor Fire Association, 42 O. S,, 555. The
court held that an annual deposit paid in advance based on
the hazards of the risk, and without reference to an amount
necessary to pay losses, that may occur during the year, is
in fact a premium paid {or carryving the risk, and not a specific
assessment authorized by the statute,

= “The question there related to the transaction of fire insur-
ance, but the reasoning by which this court reached the
conclusion announced in that case would seem to apply
equally to the question as to what constitutes insurat.ce on
the assessment plan in lile insurance.”

It seems clear from the foregoing that a company which charges and collects:
“in advance fixed amounts based upon estimated losses and expenses, and with
a view to the same being commensurate with such future claims, but with the
provision for further assessments, in event such fixed charges are inadeguate to
meet the actual losses and expenses, is not conducting its business on the
assessment plan. These fixed charges constitute the principle source of rev—
enue, and the right to make assessments is but rarely resorted to. Never in
fact, except in the contingency that the fixed charges are inadequate to meet
the losses and expenses.

Having thus divided the field of insurance into two classes, provision was.
‘made by Section 2745 for the taxation of companies doing business on the
mutual stock plan, but no provision has been macde for taxing companies doing
business on the assessment plan. If an assessment company has invaded the
field of insurance reserved for mutual and stock companies, the proper remedy
wou}d seem to be not to endeavor to impose a tax, but to require such com—
pantes to conform their business to the provisions of the statute under which
they are incorporated. ' i

In relation to companies admitted under Section 3630-e, the true test as to
whe.therl or not such companies are subject to taxation nmust be the nature ‘of
ic ])I:ISIIICSS which such companies propose to transact-in Ohio. If their bus—
iness is on the assessment plan as contemplated by the Ohio Statutes, then such
companies should be admitted under Section 3630-e, and would not be subjeet
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to the tax provided for by Section 2745, But if the business of such company is!
on the mutual or’stock plan; if they propose to make fixed annual charges
based upon estimated losses, then such companies are not eligible to admission
ander Section 8630-e, but in order to be legally entitled to transact their |
business in Ohio, must comply with the provisions of Sections 3604 and 3605,
Revised Statutes.

This question was fully determined in the case of Ohio ex rel. vs. Life Insurance
Company, 58 O. S., 1, where it was held that neither the National Life Associa—
tion of Hartford nor the Mutual Insurance Company of Detroit, were entitled
to a license under Section 3630-e because the business they proposed to transact
was not on the assessment plan within the meaning of this section. Such com-
panies would be liable for the tax provided for by Section 2745,

J. E. Toon,
Assistant Attorney General.

LIABILITY OF COUNTY FOR SUPPORT OF CHILD.

CoLumpus, Omro, Dec. 28th, 1900,

J. E. Powell, Prosecuting Attorney, New Lexington, Olio.

Drear Sir:—Yours of December 27th at hand and contents noted. The
question presented for solution is which county, Perry or Fairfield, should
talce charge of a child and afford it relief, whose residence was that of Fairfield
county up until sixteen months ago, but who, with its parents, moved to
Perry county, and there has resided ever since.

It appears from your statement of facts that within six months from the
time the family removed irom Fairfield to Perry county .it became necessary (o
afford it relief, but that the trustees did not serve notice upon the county infirmary
directors of Fairfield county within twenty days after they discovered the legal
residence of the family, but did serve notice some time later, probably three
months.

Section 1492 R. S. requires that notice shall be served upon the county in
which a pauper has a legal vesidence within twenty days from the time that
knowledge of such legal residence is brought to the officers affording the relief.
This is necessary in order to charge the county in which the pauper has a legal
residence, with the expense of returning the pauper and supporting hun. This
not having been done in this instance, in my opinion Fairfield county was not
bound to assume the responsibility of supporting this family or paying the
expenses ineident therete, and as the family has a residence for sixteen months
in Perry county, the child now has a legal residence therein, and should be
supported by Perry county. .

Very truly yours,
J. M. Sueets,
Attorney General.

POWER OF TOWNSHIP TRUSTEES, ACTING AS BOARD OF
-HEALTH, TO BORROW MONEY IN EMERGENCIES.
Corvwnus, Onro, Dec. 28th, 1900,

Dy, C. O. Probst, Secretary State Board of Health, Colwmbus, Ohio.

Dear Sir:—Your inquiry with regard to the powers of township trustees
when acting as boards of health, to borrow money in emergencies, such as to
suppress contagious diseases, etc., is before me, for answer.
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Section 2121 of the Revised Statutes grants to the trustees of townships the
same powers and duties as boards of health have in cities and villages conferred
by the same chapter. So it becomes essential to inquire what powers are con—
ferred upon boards of health and wcouncils in cities and villages in this regard.
Section 2148 provides that in cities and villages the boards of health and council.
may, when they deem it necessary, in case of any epidemic or threatened epidemic,
borrow any amount of money necessary until such times as the next levy and
collections may be made; interest thereon not to exceed six per cent.

Power is tl}ereby fully given, in my opinion, to township boards of health
to borrow money. It is not so much a question of power that is troublesome:
as the question of method by which that power shall be exercised. This power
then, in my opinion; can only be exercised by selling bonds of the township-
for the purpose of raising the money needed for sanitary objects. This is.
governed by Sections 2835 and 2836. 1 find there that it iwill require an adver—
tisement and proceedings in the regular way, either by general or special election,
to pass upon the question to issue bonds for such purpose. But it may be:
observed that under Section 409-25 the State Board may make and enforce orders.
in local matters when an emerzency exists, and the local board has failed or
refused to act with sufficient promptness and efficiency. This gives the state
board power to proceed without any delay. But that section further provides
that all expenses so incurred shall be paid by the city, village or township for
which such services were vendered. Your board can thus proceed in this
emergency without any delay to make all needful orders in regard thereto to.
abate any infections or contagious diseases and certify back to the township.
the amounts of bills incurred in the prosecution of such work. The freasurer
will then have to proceed in the way marked out by the above sections to pay
for the indebtedness created.

Very truly,
J. M. SHEETS,

Attorney General,

MONEY COLLECTED FROM COMPANIES HAVING CONTRACTS
WITH THE BOARD OF MANAGERS OF THE OHIO PENITEN-
TIARY: AND PENALTY OF $1000.00 COLLECTED FROM THE
AMERICAN SUGAR REFINING CO.

The E. B. Lanman Co. in account with the Attorney General.

Cash received from the above com~ Cash received from above company
pany: : drafted into State Treasury:

1900. Amount. 1900. Amount.
February 12 ............ ... $1,396 90 | February 12 ......... el 81,396 90
Mar_ch B wiliremaiiiiiss o 643 10 | March & ...vviviivinnnnnn. 643 10
April 25 ..., 1;415 80 | April "28 iiimirinndiniids 1,415 30
T R T 2,807 45 | June 27 coviiiriiniiiianan. 2,807 45.
November 15 .............. 1,788 65 | November 15 .............. 1,738 65

Tatal- wussavamsminges $ 8,001 40 Total .ovviviininnnnnn.. $ 8,001 40
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The Columbus Chair Co. in account with the Attorney General.

Cash received from the above com-

pany:
15900. Amount,
Fanuary 0 erivsivsaeiiises $1,268 03
February 15 ....ocvviiivinn 1,178 95
April 23 . iiiei 1,238 30
May 48 esuenams PERE TR 1,141 50
May Bl. ceiswevovsonsnnesvis Se149 59
September 11 .............. 1,083 90
October: 9 v 1,015 00
November 8 covovaunersmas 1,174 47
-December 5 ..iiviiieiiaiies 1,101 30
Total «ovvvevnreniennins 312,301 04

The Columbus Bolt Works in acco

Cash received from the above ‘com-

pany:
1900. Amount.
Janvary 81 ... $3,476 04
March 10 cuigaverpmninising 3,342 58
Mateh Bl vy 3,407 50
Aprtl 2B Ls et s ilieen .. 3,659 16
May 29 .ovreeireaninns 3,348 57
B § 11 Fk TR 3,931 60
Jitly Bl Gosarri ey 1,133 60
AUgust 80 ovemesmaounsies 2,921 93
Otober 2 . ...evmmmermne 3,045 02
November 10 ........0000.. 3,344 24
Noveniber 20! coervwswanbne 3,457 73
Total vwrenrsymsaEe $35,567 97

C. S. Reynolds & Co. in account

Cash received from the above com-

pany:
1900. Amount.
Pebrtary: 7 suvmvanvimayies $938 85
MEER 100 o mmmramesomm 994 85
Aprd B i sein st pasiiiins 866 50
MEAT D8 woevamsimmser s eaviiees 850 90
June 28 L 869 00
Tuly=8d wuvimsriasyany 846 30
Angust 28 cicvivaeviismeein 888 65
‘QOctober 1 ..oviviiiivan.n. 875 50
November 3 .......ccceuunn 895 Th
November 15 ........couuvs 914 42
December 31 ....cciiiiinen. 692 65
Total ovoevmm e $9,633 87

Cash received from above company
drafted into State Treasury:

1900. _ Amount.
January 10 ........ civessed: $1,268 03
February 15 .ieivinivovi i 1,178 95
April 23 .. viiiiiiiiiiiinn.. 1,238 30
Muay Ibissemasse i 1,141 50
May Bl.wessimvivnassss - 3,149 59
September 11 .............. 1,033 90

{ Oetober: 9 sy 1,015 00
November 8 ....cvveeinnves 1,174 47
December:8. s inins 1,101 30

Total ..§12,301 04

unt with the Atforney General.

Cash received from above company
drafted into State Treasury:

1900. Amount.
Janwvary 31 ......... e $3,476 04
Mareh 1 5o Sepeegrres i 3,342 58
Marel 30! evwsmemicrdsasicn 3,407 50
Bl B s s AR 3,659 16
May 3 woomsmeissaciesia 3,348 57
THBER e v e s 3,931 60
Julyr Bl o viiha b v s s s s 1,133 60
AHgist 80 sspvimminniaiea 2,921 93
October 3 ...t viiiiinens 3,545 02
November 10 .,...c...0vvies 3,344 24
November 20 ..s...vvvnunn 3,457 73

prureller S
Total wocivwimssnsmg 35,567 97

with the Attorney General.

Cash received from above company
drafted into State Treasury:

1900. Amount.
Rebrtary: T snonmusnpaay 3038 85
Marslt 18 ovcsvivnvsvemanss 994 85
April 24 oiviviiiiiiniinns 866 50
WAV 2] s sanesvean s 850 90
June 283 ... ... 869 09
Tulye24: svin SR 846 30
AHEHEERR ncavtonmameas 888 65
October 1 o .vviiiviiennnnn 875 50
November 8 ...ooiceiaci, 895 75
November 15 ...c..cuevennn 914 42
December 31 ....ovvvvnnn... (92 65

BHEALE i dvammsman $9,633 37
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The Geo. B. Sprague Cigar Co. in account with the Attorney General.

Cash received from the above com-

pany:

1900. Amount.
Tanitary 20 comuvesreinaess £1,160 58
February 14 ....oovvvnninn. 1,226 83
Kpril 28 wiva i 1,123 10
5| s e 1,308 05
June 14 .o 1,229 96
July: 18 seanmaigsiangiiiens 1,295 79
AUpust 1T v siwssvmmmivs v 1,318 58
September 4 ... 1,341 75
QOictober B fuvvumvraniaaan 1,555 13
November 13 ....ovvuineess 2,615 41

Total s $14,175 18

Brown, Hinman & Huntington in

Cash received [rom the above com-

pany:

1900, Amount.
Jannary S0 susvessverviismns $4,560 20
February 15 ..o.oiveiienn. 2,204 30
Apvil: T vl 4,695 65
May B cesmrsmmmmesismsimrnes 2,237 85
Jume 21 o e avisnadiinns 4,880 85
Avgusk 0 ssreeniesnasies 2,403 80
November 13 .............. 6,468 00
December: 23 soviiiiavisi 1,976 35

11 | TP 1o $29,437 00

The P, Hayden Saddlery Hardware

Cash received from the above com-

pany:

1900, Amount.
JAAHALY B0 . oo svviivianansan $1,947 40
February 28 ............... 1,990 85
L L 2,182 75
April 27 .o 1,913 60
e Tl S e ey 1,961 80
| S TATH 1 s A S, 2,047 55
Avgust 80, ool 2,138 35
Gretober: 3 s ednesvivianas 1,826 90
October 81 ................. 1,981 45
Noveémber: 8@ svauaieuinaa 1,819 30
December 31 ...l 1,963 90

POl it siessens i 321,773 85

Cash received from above company
draited into State Treasury:

1900, Amount.
Tandary 28 cosavesivsiicoia 41,160 58
February 14 ....oooiieinann. 1,226 83
April (99 wiriopassomsTee 2,481 15
June b vipneses bammas 1,229 96
July 18 ... 1,295 79
Amgnst-AT e iamesiaies 1,318 58
September 4 ...voiiiiiiiian 1,341 75
October 29 ..oovvvivernnnnn . 1,555 13
November 13 ..... SRR 2,615 41

Total: osvvvervasmimesv $14,175 18

account with the Attorney General.

Cash received from above company
drafted into State Treasury:

1900. Amount,
Fanggry B0 cvvmsovmmenie s $4,560 20
February 15 ovvvvnvrennenns 2,204 30
Kpril O e 4,695 65
May 8 ..ooiiviinnn. e 2,237 85
June 21 suszoirivusinsiienis 4,880 85
ABGESE U -opswonmsenmsmesans 2,403 80
November 13 .............. 6,468 00
Dlecembes: 20 vicverarivan 1,976 35

Ponall s sesmmnmivinmses $29,427 00

Co. in account with the Attorney General.

Cash received from above company
drafted into State Treasury:

1900. Amount.
Jamuary B uaeivenaaeag $1,947 40
February 28 ..., 1,990 85
March Bl ooy ivies 2,182 75
Vsl et (T S 1,913 60
June 30 ..o, 1,961 80
Julbyr 8L o v s 4. 2,047 55
AUBHEEBY v comammmsasnmin 2,138 35
Octoberr 8 .. .vesrmrmmmnmes 1,826 90
Oetober 8T vovvmnmennaeiss 1,981 45
November 30 .............. 1,819 30
December 31 ....vvivvvennn. 1,963 90

Total

S S, $21,773 85
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o ;
Caslreceived from the above com-

pany’

1900, Amount,
February 19 ...ooviiien... $ 668 42
Junesl wasnsmmaasaeiTe 1,212 50
AUt BT ovuvasuneieeres 3,380 00

Potal: wuwvmvvanmseiis $5,260 92

ANNUAL REPORT

The Ea/D. Howard Co. in account with the Attorney General.
#

Cash received from above company
drafted into State Treasury:

1900. Amourn.
February 19 ....... ..., $ 668 42
Junes L Gusersaninovrig 1,212 50
BUEEt BT suovsmvessnaenus 3,380 00

Total' ciieveviiivesioa: $5,260 92

The National Broom Co. in account with the Attorney General.

Cash received from the above com-
pany: '

Cash received from above company
drafted into State Treasury:

1900, Amount. 1900. Amount.
September T ..vvivenvannis $357 96 | September T .....ciiiiiiiln $ 357 96
October 8 ... civiuiiinnn., 764 98 | October 8 ... oivvvvinnnnn.. 764 98
November 14 .............. 777 17 | November 14 ....... i % 71T
Decémber 28 ..cvaveeivonss 800 76 | December 29 .............. 800 76

Total: sovvwnmeias $2,700 87 Total  cusmwammmumsie $2,700 87
October 3. Penalty collected
from The American Sugar
Refining Co ...ovvvunnnn $1,000 00 | October 3 ....cvvvnvvnnn... $1,000 00
SUMMARY.
Total amount collected:
The Geo. B. Sprague Cigar Couvurrrririrereinienann.. $14,175 18
Brown, Hinman & Huntington Co....ovvuvviveniinnny 29,427 00
The' P. Hayden Saddlery Hardware Co.....ovvvunviinnn. 21,773 85
The E. D. Howard Co..cvvviiviniiininateeiincanannans 5,260 92
The: National Broont Cou.ciianivsnavimaiviessiiaeie 2,700 87
THE T Bl TalINam i me s me s rsimm ey s i £ e i s 8,001 40
The: Columbus: Chair Co. . i sivdviiiviianayvaiis 12,301 04
The Columbus Bolt Works......... A R R 35,567 97 ‘
C. S Reynolds & Co.vrreirivriiniiiiieiniesssnnnnes 9,633 37
The American Sugar Refining Co.— Penalty............ 1,000 00

‘Total
Amount drafted into treasury:

The Geo. B. Sprague Cigar Co.........
Brown, Hinman & Huntington Co.....

The P. Hayden Saddlery Hardware Co

The E. D, Howard Co..oovviivvnnennn.
The National Broom Co......ccoveenn
The''E. B Lamian Do woessimvmssess
The Columbus Chair Co...oovvvnnnnn.
The Columbus Bolt Works.............
C. 8. Reynolds & Co.vivvervunssonanin
The American Sugar Refining Co......

....... R
B I I

$139,841 60

$14,175 18
29,427 00
91,773 85

5,260 92
2,700 87
8,001 40
12,301 04
35,567 97
9,633 37
1,000 00

$ 139,841 60



CIVIL, CASES PENDING JANUARY 1st, 1900.

IN THE SUPREME COURT OF OHIO.
(No. 6000.)

The State ex rel. Attorney General v. The Capital City Dairy.
Company, a corporation, etc. !

In quo warranto. To oust defendant from State for manufactur-
ing and selling colored oleomargarine. April 10, 1900, writ of ouster
allowed. Messrs. Beardsley and Junk .appointed trustees. Defend-
ant prosecuted error to the Supreme Court of the U. S. where the case
is now pending.

The State ex rel. The Attorney General v, The Buckeye Mutual
Insurance Company of Shelby.

In quo warranto. Judgment of ouster.

William N. Hahn and Edward Mansfield appointed trustees.

Awaiting report of trustees. .
(No. 6787.)

The State of Ohio ex rel. Attorney General v. The Tcmtmc
Surety Co.

Suit in quo warranto. (See list of cases disposed of.)
(No. 6788.)

The State of Ohio ex rel. Attorney General, v. The D1amond Con-
tract Company.

Suit in quo warranto. (See list of cases disposed of.)

(No. 6510.)
The State of Ohio ex rel. Attorney General v. The Cincinnati,
Hamilton and Dayton Railway Company.

Quo warranto. Involving question of legality of Central Pas-
senger Association,

(No 6678)
The State of Ohio ex rel. Attorney General, v. Continental To-
bacco Company.

Quo warranto. To oust defendant under Anti-trust law.

Demurrer of defendants sustained to 2nd cause of action.

Pending on first cause of action.
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(No. 6122.)
. E. R. Edson and L. K. Buntain v. Wm. N. Crangle et al.

Suit to recover damages for fish nets destroyed by game warden.
Error to Circuit Court of Cuyahoga county. .

(No. 5583.)

The State ex rel. The Attorney General v. The Cincinnati, Ham-
ilton and Dayton Railway Company.

In quo warranto, To oust the defendant from occupying and using
-canal lands and canal basins in Dayton and Hamilton, for the purpose
of maintaining thereon switches, side-tracks and other improvements.
Geo. B. Warrington appointed Master Commissioner to take testi-
mony. '

(No. 2736.) -

The State ex rel. Attorney General v. The Manufacturers’ Mu-
tual Fire Insurance Company of Columbus, Ohio.

Judgment of ouster June 22, 18¢7. o

Awaiting report of trustees.

(No. 2740.) .
The State ex rel, Attorney General v. The Ohio Manufacturers’

Mutual Fire Insurance Company of Columbus, Ohio.

In quo warranto. Judgment of ouster June 22, 1897.

Awaiting report of trustees.

(No. 2294.) . -

The State ex rel. The Attorney General v. The Standard Oil
Company. ' : ;

Information in contempt, for failure to obey the former order of
the Supreme Court to dissolve the trust entered into and maintained
by defendants at the time of the bringing of the original proceedings.

(No. 6334.)
The State ex rel. The Attorney General v. The Akron Under-
writers’ Association.
In quo warranto. To oust defendants from doing business in

Ohio.
(No. 6346.)

The State ex rel. W. D. Guilbert, Auditor of State, v. Albert E.
Aiken, Auditor of Cuyahoga County.

Mandamus. To compel defendant to place omitted property on
the tax duplicate. Re-hearing allowed.

(No. 6331.) :
The State ex rel. Attorney General v. The Buckeye Pipe Line
Company.
Demurrer of State to second defense sustained. Reported.
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(No. 6349.) _
The State ex rel. Attorney General v. The Solar Refining Comi-

pany.
Demurrer to second defense sustained. Reported.
. (No. 6416.) . ’
The State of Ohio ex. rel. Attorney General v. The Standard Qil
Company of Ohio.
Demurrer to second defense sustained. Reported.
o (No. 6350.) -
The State ex rel. Attorney General v. The Ohio Oil Company.
Suit in quo warranto. To compel the defendant to show cause
why it should not be ousted from doing business in the State of Ohio.
Demurrer to second defense sustained. Reported.
(No. 6386.)
The State ex rel. Attorney General v. The C.,, C, C. & St. L.
Ry. Co.
In quo warranto. To oust the defendant from canal lands in
‘Warren and Butler counties. '
, (No. 5912.)
The State ex rel. The Attorney General v. The Mutual Home
and Savings Association of Franklin, Ohio.
In quo warranto. To compel defendant to surrender its charter.
(No. 6724.)
The State of Ohio ex rel. v. Joseph "W. Dusenbury.
Quo warranto. ;
(No. 6513.) : '
The State of Ohio ex rel. Attorney General, v. The Interstate
Savings Investment Company.
Quo warranto.  Suit to oust.

(No. 6781.)
The State of Ohio ex rel. Attorney General, v. The Franklin
Savings and Loan Association, of Franklin, Ohio.
Suit in quo warranto.
_ (No. 3609.)
£ ‘The State of Ohio ex rel. Attorney General, v. The Crescent
.'_-'Build_ing and Loan Association of Toledo, Ohio.
Suit in quo warranto.
- (No. 6511.)
_ The -Sfate of Ohio ex rel. Attorney General, v. The Pittsburgh,
incinnati, Chicago and St. Louis Railway Company.

_--;'9110. watranto. Involving question of legality of Central Pas-
1ger Association. -




CIVIL CASES PENDING JANUARY 1st, 1900, IN THE
U. S. CIRCUIT COURT OF APPEALS.

SIXTH DISTRICT,

The Mercantile National Bank of Cleveland, Ohio v. R. 8. Hub-
bard as Treasurer of Cuyahoga county.

The above case was decided by the Hon. W. H. Taft, Cll’Cll!.t
Judge at the June Session, 1899, of the Circuit Court, held in Cleve-
land, Ohio, in favor of the defendant. From that decision the plaintiff
appealed to the United States Court of Appeals, and at the October
term, to-wit, on December 10th, 1900, that Court reversed the decision
of the Circuit Court, from which decision the defendant has taken
an appeal to the Supreme Court of the United States; citation being"
returnable January 23rd, 1901.

CIVIL CASES PENDING JANUARY 1st, 1900, IN THE:
CIRCUIT COURT OF THE UNITED STATES.

NORTHERN DISTRICT OF OHIO, EASTERN DIVISION..

Mercantile National Bank of Cleveland, Ohio, v. Marcellus A..
Lander, as Treasurer of Cuyahoga county.

The above action is one of twelve of a similar nature instituted
by the national banks of Cleveland, Ohio, against the Treasurer of.
Cuyahoga county, to enjoin him from the collection of taxes which’
were placed upon the duplicate by the Auditor of Cuyahoga county,
levied on certain amounts which had been deducted by some of the
banks from the valuation of its shares; the banks claiming the right
to deduct their debts from the value of their bank shares for the
stockholders in fixing the amount upon which taxes should be levied.
Under the direction of the State Auditor the County- Auditor charged
the taxes at the usual rate upon these various amounts so deducted,
for the years 1804, 1895 and 18g6. The banks began actions m
equity and secured injunctions against the treasurer collecting the
various amounts; the answers of the treasurer have been filed in each
of the several cases, and are still pending in the above Court.

In this class of cases; as in the others involving taxation of bank
shares, this office was called into the cases by the County Solicitor
of Cuyahoga county to assist in the preparation and trial of the cases,
because of the amounts involved in which the State is interested.



CIVIL CASES PENDING JANUARY ist, 1900,

IN THE CIRCUIT COURTS OF OHIO.

FRANKLIN COUNTY,

The State ex rel, Attorney General v. The Findlay Building and
TLoan Association, of Findlay, Ohio. _
In quo warranto. To oust the association from doing business in
Ohio.
(No. 1446.) :
The State ex rel. Attorney General v. The Union Dairy Company,
In quo warranto. To oust the defendant from doing business in
the State of Ohio.
' (No. 1620.) :
The State of Ohio ex rel. Attorney General, v. The Baltimore
and Ohio Railroad Company.
Action in ejectment from State land.
(No. 1640.)
~ The State of Ohio ex rel. Attorney General, v. The Colonial In-
vestment Company.
Quo warranto.

: : _ (No. 1643.)

- The State of Ohio ex rel. Attorney General v. The Lake Shore
Building and Loan Company.

Quo warranto. Judgment of ouster Sept. 17, 1900. F. L. Taft

~ and Edmund Hitchens appointed trustees. -

(No. 1665.)
Attorney General, v. The Lucas County
ance Association.

The State of Ohio ex rel.
~ Manufacturers’ Mutual Insur
= Quo warranto.

Th ; (No. 1569.) ;
o State of Ohio ex rel Attorney General, v. The Cleveland
d Sandusky Brewing Company.

Quo warranto. Suit to oust,
The State of Ohio ex
oal Company.

1o warranto.

rel. Attorney General, v. The New Pitts-
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CUYAHOGA COUNTY.
; (No. 2406)
The State of Ohio v. 'I‘he Cleveland and Sandusky Brewing
Company.
Action under Section 7, anti-trust law.
The State of Ohio ex rel. Attorney General, v. Patrick J. Mc-
Kenney. '

Action to oust defendant from office of county commissioner.

GREENE COUNTY,
The State of Ohio ex rel. Attorney General, v. The Rapid Transit
Company.

Judgment of Circuit Court in favor of defendants. Pending on
error in Supreme Court of Ohio.

 LUCAS COUNTY,

The State of Ohio ex rel. Attorney General v. The Manufacturers’
Railway Company.

Quo warranto.

MEIGS COUNTY,

The State of Ohio ex rel. Attorney General, v. The National Salt
Company. .

Quo warranto. Suit under anti-trust law.

MONTGOMERY COUNTY,
The State of Ohio ex rel. v. The Dayton Traction Company and
The Cincinnati and Miami Valley Traction Company.

~ Suit to test right of defendant to use of public ways. Judgmenf
of C. C. Finding for defendant. Petition in error filed in Supreme
_ Court of Ohio being No. 6869.

State of Ohio ex rel. Attorney General, v. The Centennial Club
et al.

Suit in quo warranto.
PREBLE COUNTY
Edmond S. Dye v. John Foran et al.

Escheat of lands. :
SANDUSKY COUNTY.

_The State of Ohio ex rel. Attorney General v, The Toledo, Fre~
mont and Norwalk Railway Company. .

Quo warranto.



CIVIL CASES PENDING JANUARY 1st, 1900.

IN THE COMMON PLEAS COURTS OF OHIO.

FRANKLIN COUNTY,

Streets Western Stable Car Line v. W, D. Guilbert, Auditor of
State. : -

To restrain the defendant from adding a penalty to the taxes
assessed against the plaintiff for property owned and used by plaintiff
in Ohio during the year 1897, under the act of March 30, 1896 (92
0. L., 89).

March 12, 1900, judgment for defendant in common pleas court
and now pending in Circuit Court of Franklin county.

W. 8. Matthews, Superintendent of Insurance v. The Guarantors
Liability and Indemnity Company.

Petition to appoint receiver to wind up defendant’s business in
Ohio.

M. R. Patterson, receiver. Awaiting final report of receiver.

~ (No. 36,718.)
The State ex rel. Watson A. France v. Asa S. Bushnell, Governor
of Ohio, and F. S. M_onnett, Attorney General.

In mandamus. To compel the defendant to sign a pretended bill
of exceptions to their action in sustaining the action of the State Board
of Medical Registration and Examination, in refusing to grant the re-

lator a certificate to practice medicine in Ohio. Argued and sub-
mitted. :

(No. 34,938.)
iI‘he State ex rel. Hosea W. Libby v. The Ohio State Board of
-__Medlcal Registration and Examination.

. Acti_on. in mandamus to compel defendant to issue him a certificate
. _t‘_) practice medicine in Ohio. Petition of relator dismissed in Com-
~mon Pleas Court. Pending on error in C. C. of Franklin Co. Ohio.

' - (No. 38,667.) .

= Merchants’ and Manufacturers’ National Bank v. The Board of
'._.'_.F!.'ustt‘:es of Ohio State University.

. :AC’_EIO.H i0 recover on mortgage given by construction company.
o (No. 38,917.)
__ The Fultonham Brick and Tile Company v. The Columbus Con-

“.t,l_?n Company, Trustees of Ohio State University et al.

Smt to recover $1,950.89 on contract.
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- No. 40,216.
D. H. Everett v. E. G. Coffin.
Appeal from Justice Roach.
No. 40,129.
The State of Ohio v. The Manhattan Oil Company.
Suit to recover damages for oil wrongfully taken from State land.

BUTLER COUNTY.

. No. 19,003.

The State of Ohio v. George H. Sebald et al.

This action was originally brought in the Common Pleas Court to
quiet the title of the State to its canal property in Middletown, known
as the “Middletown Basin.” The Common Pleas Court sustained a
demurrer to the petition, and the State not desiring to plead further,
the action was dismissed. TFrom this judgment the State prosecuted
error to the Circuit Court. The Circuit Court reversed the Common
Pleas and overruled demurrer, remanding case to Common Pleds Court
for trial, where the case is now pending.

CUYAHOGA COUNTY,

No. 64,478.
The State of Ohio v. Frank Schlund.
Action to quiet title to certain canal lands.

HAMILTON COUNTY,

No. 112,378.
The State of Ohio v. Joseph Fettig.
. No. 112,491.

The State of Ohio v. Stephen Hauser, Sr,
No. 113,862.

The State of Ohio v. The Cincinnati Tin and Japan Company.

Trial had in Court of Common Pleas. Judgment for defendant.
State filed petition in error in C. C. of Hamilton county Aug: 1, 1900.

No. 113,861.

The State of Ohio v. The Cincinnati Ice Company.
No. 113,860.

The State of Ohio v. The Victor Safe and Lock Company.
No. 112,463.

The State of Ohio v. William Proctor et al.

Suits to quiet title of State in certain lands in Cincinnati.
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MONTGOMERY COUNTY.

No. 20,224.
The State of Ohio v. Cyrus H. Baldwin. _
Action to recover possession of real estate, part of canal system.

_ No. 19,040.
The State of Ohio v. Versa E. Gregg. ) "
Same as 20,224.
' No. 20,518.

The State of Ohio v. C. A. Wright.

Same as 20,224.
. No. 20,520,

‘The State of Ohio v. Samuel Wagoner.
Same as 20,224.
* The State of Ohio v. Christ S. Kellner.

Same as 20,224.
No. 20,51q.

The State of Ohio v. Frank Saup.
Same as.20,224.
. PERRY COUN_T\'.
No. 3746.
State of Ohio v. Jonathan Bope.
Action for recovery of real estate.
No. 374s.
State of Ohio v. John Shell.
Action for recovery of real estate.

Judgment for defendant now pending on error in Circuit Court of
Perry county.
ROSS COUNTY.

The State of Ohio v. W. P. Bowers.

Action to quiet title to certain canal lands.

TUSCARAWAS COUNTY,

No. 6421.
Ernest C. Crater v, Philip Neighbor et al.

Action in partition ; being an action on a conveyance made by the
_ Canal Commission to one Adam M. Beers; a defendant, and claiming an
._?-bandonment of the canal basif described in the petition.
~ Demurrer for Adam Beers sustained. Exception taken by plain-

:\;'__“_llﬁ'.to Circuit Court where demurrer was sustained. Case remanded to
'.QF‘-mmo n Pleas Court, j



CIVIL ACTIONS COMMENCED DURING THE YEAR
WITH WHICH THE ATTORNEY GENERAL
IS CONNECTED EITHER IN THE
PROSECUTION OR DEFENSE.

IN THE SUP_REME COURT.
(No. 6g12.)
The State of Ohio ex rel. Attorney General v. H. C. Speidel et al.

In quo warranto. Action to oust Speidel as-Sheriff of Clermont
county.
(No. 6g42.) ;
The State of Ohio ex rel. The Interstate Savings Investment Com
pany, v. William S. Matthews and Dwight Harrison.
Mandamus. Action to compel Insurance Commissioner to issue
license permitting Relator to do business in the S'ta:ce of Ohio.
(No. 6g51.
~ The State of Ohio ex rel. Attorney General, v. The Mt. Hope Col-
lege Company.
In quo warranto. Judgment of ouster and W. G. Wells an- J.
A. Martin appointed trustees to wind up the affairs of the Institution.
Pending. Awaiting report of trustees.
Action to forfeit charter of defendant.
(No. 6g71.)
The State of Ohio ex rel. Attorney General, v. The Home Co-
operative Union, a Corporation.
In quo warranto.
Action to forfeit charter of defendant.
Lem P. Harris v. W. D, Guilbert, Auditor of State.
‘Mandamus. Mandamus to Compel Auditor of State to issue war-
rant to the Secretary of the Ohio Centennial Commission.
(No. 7022.)
In the matter of the Application of Gilbert D. Preston for a Writ of’
Habeas Corpus.
Action to test constitutionality of the Anti-Screen Law.
(No. 7119.) _
The State of Ohio ex rel. W. D. Guilbert, Auditor of the State of
Ohio v. Wm. H. Halliday, Auditor of Franklin county, Ohio.

Mandamus. Action to compel Auditor of Franklin county to fol-
low the provisions enacted in the Royer Bill.
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The State of Ohio ex rel. Attorney General v. The Federal Gas
and Fuel Company.

Quo warranto. Action.to oust defendant company from occupy-
ing State lands. :
(No. 7256.)
The State of Ohio ex rel. Attorney General v. The Interstate Sav-
ings and Investment Company.

In quo warranto. Pending. Action to oust defendant company
from doing business in Ohio.

_ (No. 7234.) L
The State of Ohio ex rel. Edward F. Hall, v. Charles Kinney, Sec-
retary of State.

Mandamus. To compel Secretary of State to appoint the Relator
a deputy state supervisor of elections.

(No. 7235.)

The State of Ohio ex rel. C. E. Wood v. Charles Kinney, Secretary
of State et al.

Mandamiis. To compel Secretary of State to appoint the Relator a
deputy state supervisor of elections.

(No. 7257.)
The State of Ohio ex rel. Albert E. Culbert, v. Charles Kinney,
Secretary of State et al.
Mandamus. To compel Secretary of State to appoint the Relator a
deputy state ‘;upervmor of elections.

" (No. 7302.)
The State of Ohio ex rel. Attorney General, v. John B. Morris
et al.

In quo warranto. Action to oust defendants from acting as Board
of Revision in the City of Cincinnati.

The State of Ohio ex rel. The Union Savings Bank and Trust Co.
v. W. 8. Matthews as Superintendent of Insurance.

In Madamus.
(No. 7161.)
The State of Ohio ex rel. Attorney General, v. ]ohn J Sullwan,

Joseph F. Meader et al, Board of Supervisors of the Clty of Cincin-
nati,

In quo warranto. Action to oust defendants from serving as
Board of Supervision in the City of Cincinnati.
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IN THE U. S. CIRCUIT COURT.
SOUTHERN DISTRICT OF OHIO, EASTERN DIVISION,

Maria F. Thomas v, George Folsom, The Ohio State University
and The State of Ohio.

In equity. Pending. Action to recover real estate willed to the
State of Ohio in trust for the Ohio State University.

IN THE CIRCUI'T' COURTS.
FRANKLIN COUNTY.

The State of Ohio ex rel. Attorney General, v. The Ewing Coal
and Salt Co.

In quo warranto. Action to forfeit charter for non-user.

BUTLER COUNTY.
The State of Ohio ex rel. Attorney General, v. Conrad M. Semler,

In quo warranto. Action to oust defendant from position as mem-

ber of Board of Control for violation of the Garfield Corrupt Practlce
Act.

IN THE COMMON PLEAS COURTS.
FRALNKLIN COUNTY.
James Kennedy v. E. G. Coffin.
Action for damages against Warden O. P. for false imprisonment.
Pending.
The State of Ohio v. Wm. A. Proctor and James N, Gamble et al.
Petition for possession of canal lands. Pending. ‘

MERCER COUNTY,
The State of Ohio v. John T. Montgomery and Wm. M. Stitt.
Ejectment proceedings. Pending.
CUYAHOGA COUNTY.

Adella Rawlinson v. The Cleveland Life Insurance Company, W.
Howell as Assignee of the Cleveland Life Insurance Company, and
Wm. 8. Matthews as Superintendent of Insurance of the State of Ohio,

Mandamus in Court of Common Pleas of Cuyahoga county, Ohio.
Action to recover against the defendant company and to enforce claim

against securities deposited with the Superintendent of Insurance of
the State of Ohio.

PERRY COUNTY.
John Shell v. Westbrook Still.
Before E. M. Braddock, a Justice of the Peace of Perry County.

Judgment for plaintiff. Pending on error in the Common Pleas Court
of Periy county. Action in forcible entry and detainer.



LIST OF CASES DISPOSED OF DURING THE
: YEAR 1900. .

IN THE SUPREME COURT OF OHIO.

. "(No. 6787.) -

The State of Ohio ex rel. Attorney General, v. The Tontine Surety
Company.

Suit in quo warranto. April 10, 1900, judgment of ouster from
doing business in Ohio. Case reported.

. (No. 6788.)

The State of Ohio ex rel. Attorney General v. The Diamond Con-
tract Company. o _

Suit in quo warranto. April 1oth, 1900, judgment of ouster from
doing business in Ohio.

' (No. 6122.)

E. R. Edson and L. K. Buntain v. Wm. N. Crangle et al.

Suits to recover damages for fish nets destroyed by game warden,
The law under which the above nets were seized was held unconstitu-
tional. Judgment of lower court affirmed.

(No. 2736.)
 The State ex rel. Attorney General v. The Manufacturers’ Mutual
Fire Insurance Company of Columbus, Ohio.
In quo warranto. Judgment of ouster June 22nd, 18g7. I

(No. 2740.)
_ The State of Ohio ex rel. Attorney General v. The Ohio Manu-
facturers’ Mutual Fire Insurance Company of Columbus, Ohio.
- In quo warranto. Judgment of ouster June 22, 1897.

it ' (No. 2294.)
The State ex rel. Attorney General v. The Standard Oil Company.
_ Information in contempt for failure to obey the former order of the -
'S_H_Preme Court, to dissolve the trust entered into and maintained
'_b}' defendants at the time of the bringing of the original pro-

‘“f‘?’dl.“_gS- December 11, 1900, proceedings in contempt dismissed at
he cost of the Relator. -

(No. 6334.)

_’_rh.e-state ex rel. The Attorney General, v. The Akron Under-

rs’ Association.
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In quo warranto. To oust defendants from doing business in
Ohio, June term, rgoo, writ of ouster allowed Messrs. Kohler & Berry of
Akron, Ohio, appointed trustees, final report of trustees filed and approved.

(No. 6386.)

The State ex rel. Attorney General, v. The C. C. C. & St. L. Ry.
Co. '

In quo warranto. To oust defendant from coal lands in Warren
and Butler counties. May 2, 1900, judgment in favor of plaintiff.
Judgment for costs against defendant.

(No. 6724.)
The State of Ohio ex rel. v. Joseph W. Dusenbury.
‘Quo warranto. Dismissed by Relator.

(No. 6513.)

The State of Ohio ex rel. Attorney General, v. The Interstate Sav-
ings Investment Company.

Quo warranto. Suit to oust. IFeb. 20, 1900, petition dismissed
on the authority of No. 6g42.

: (No. 6678.)
The State of Ohio ex rel. v. Continental Tobacco Company.
Quo warranto. Dec. 20, 1900. Dismissed by Relator.

(No. 6331.)
The State of Ohio ex rel. v. The Buckeye Pipe Line Co.

Quo warranto, Dec. 20, 1goo. Dismissed by the Relator.

(No. 6349.)
The State of Ohio ex rel. v. The Solar Refining Company.

Quo warranto. Dec. 20, 1900. Dismissed by the Relator.
(No. 6416.)
The State of Ohio ex rel. v. The Standard Oil Company of Ohio,

Quo warranto, Dec. 20, 19goo  Dismissed by the relator,

(No. 6350.)
The State of Ohio ex rel. v. The Ohio 0il Co.

-Quo warranto. Dec, 20, 19oo. Dismissed by the Relator.
_ (No. 6912.)
The State of Ohio ex rel. v. H. C. Speidel et al,
In quo warranto. Judgment of ouster.
(No. 6942.)
The State of Ohio ex rel. v. The Interstate Savings Investment Co.
v. William S. Matthews and Dwight Harrison.

Mandamus. Peremptory writ allowed.
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(No. 6g51.)
The State of Ohio ex rel. v. The Mt. Hope College Co.

In quo warranto. Judgment of ouster.

’ (No. 6971.)
‘The State of Ohio exe rel. v. The Home Co-operative Umon
In Quo warranto. Judgment of ouster.

Lem P. Harris v. W. D. Guilbert.
Mandamus. Peremptory writ refused. Petition dismissed.
(No. 7022.)

In the matter of the application of Gilbert D. Preston for a writ of
‘habeas corpus.

Judgment of Court setting at large the relator and holding law to
be unconstitutional.

4

(No. 7119.)
The State of Ohio ex rel. W. D. Guilbert v. Wm. H. Halliday.

Mandamus. Peremptory writ awarded.

The State of Ohio ex rel. v. The Federal Gas and Fuel Co.
Quo warranto. Dismissed by Relator.,

(No. 7234.)
The State of Ohio ex rel. Edward F. Hall v. Charles Kmney
Mandamus. Dismissed by Plaintiff.

(No. 7235.)
The State of Ohio ex rel. C. E. Wood v. Charles Kmney
Mandamus, Dismissed by Plaintiff.

(No. 7257.)
The State of Ohio ex rel. Albert E. Culbert v. Charles Kinney.
Mandamus. Peremptory writ allowed.

(No. 7302.)
The State of Ohio ex rel. v. John Morris et al.
In quo warranto. Demurrer to petition overruled, and judgment
of ouster
(No. 7161.)
The State of Ohio ex rel. v. John J. Sullivan et al.

: 1In quo warranto. Petition dismissed at costs of Relator.



CASES DISPOSED OF DURING THE YEAR 1900.

IN THE CIRCUIT COURTS OF OHIO.

FRANKLIN COUNTY,

(No. 1640.)
The State of Ohio ex rel. Attorney General v, The Colonial Invest.
ment Company.
. Quo warranto. Judgment of ouster February 13, 1900.
The State of Ohio ex rel. Attorney General v. The New Pitty-
burg Coal Company. '
Quo warranto. February 1900, dismissed for want of jurisdiction.

The State ex rel. Attorney General v. The Findlay Building and
Loan Association, of Findlay, Ohio.

In quo warranto. To oust the association from doing business in
Ohio. ) _

There being a cause pending in the Court of Common Pleas: of
Hancock county, Ohio, seeking the same relief prayed for ih this
action, this action was, by the Circuit Court dismissed October 18th,

1899.
(No. 1569.)
The State of Ohio ex rel. Attorney General, v. The Cleveland and
Sandusky Brewing Co. "
Dismissed by Relator. '
CUYAHOGA COUNTY.
(No. 2406.)'
The State of Ohio v. The Cleveland and Sandusky Brewing Co.
Dismissed by Relator.
_ ( No. 2464.)
The State of Ohio ex rel. v. Patrick J. McKenney.
To oust defendant from office of county commissioner. Dis-
missed January 8, 1900, at costs of relator.
' LUCAS COUNTY
The State of Ohio ex rel. Attorney General, v. The Manufacturers’
Railway Company. _
Quo warranto. Dismissed at the request of the Attorney General.
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SANDUSKY COUNTY.

The State of Ohio ex rel. Attorney General, v. The Toledo Fre-
mont and Norwalk Railway Company.

Quo warranto. Petition dismissed.

~

MONTGOMERY COUNTY,
(No. 436.) _
The State of Ohio ex rel. v. The Centennial Club et al.

Suit in quo warranto. Judgment of ouster rendered at the De-
cember term 1899, at the costs of the defendants.



CASES DISPOSED OF DURING THE YEAR 1900.

IN THE COURTS OF COMMON PLEAS OF OHIO.

HAMILTON COUNTY,

(No. 112,378.)
The State of Ohio v. Joseph Fettig.
Judgment rendered for plaintiff as prayed for in the petition.

(No. 112,491.)
The State of Ohio v. Stephen Hauser, Sr.
Judgment in favor of the State of Ohio. Costs against the def-
andant. '
(No. 113,861.) )
The State of Ohio v. The Cincinnati Ice Company.

Settled by agreement because of grant made by the General As-
sembly, as contained in volume 85 Ohio Laws page 299. Judgment
for defendant. .
o (No. 113,860.)

The State of Ohio v. The Victor Safe and Lock Company.

Case dismissed by plaintiff.

© No. 112,463.
The State of Ohio v. Wm. A. Proctor et al.

June 11, 1900, dismissed without prejudice, and began the same
case in the Court of Common Pleas of Franklin county, where it is
now pending.

. BUTLER COUNTY
(No. 19,003.)

The State of Ohio v. George H. Sebald et al.

This action was originally brought in the Common Pleas Court to
quiet the title of the State to its canal property in Middletown, known
as the “Middletown Basin.” The Common Pleas Court sustained a
demurrer to the petition, and the State not desiring to plead further,
the action was dismissed. TFrom this judgment the State prosecuted
error to the Circuit Court. The Circuit Court reversed the Common
Pleas and overruled demurrer, remanding case to Common Pleas Court.
for trial. Upon hearing the Court of Common Pleas of Butler county,
Ohio, rendered judgment quieting title of the defendants as against
the claims of the State to all the premises in question except the
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following : “Reserving to the State of Ohio a berme bank 12.12 feet in.
with measured entirely from the east water line of the Miami and Erte
canal and extending across the full width of the west end of lot 1146,
as the same is known and designated by the renumbering of lots and
lands in said city of Middletown.”

MONTGOMERY COUNTY
( No. 19,040.)
The State of Ohio v. Versa E. Gregg.
Judgment for plaintiff as prayed for in the petition.
| (No. 20,518.)
The State of Ohio v. C. A. Wright.

November term, 19oo, trial had; judgment in favor of plaifitiff as
prayed for in the petition.
(No. 20,520.)
The State of Ohio v. Samuel Wagoner.
November 23, 1goo, judgment for plaintiff as prayed for in the pe-
tition. i .



