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MO:t\EY-SUPERJl'\TENDE;\'T OF l'lJBLTC WORKS---SA:\D 
AND GRAVEL PERlVIJTS-MONI~Y PAID TO STATE 
TREASURER-EXPENDITURES FOR SHORE EROSTOX 
l'REVEXTIO~-A Pl'ROT'RTATTO:\. 

SYLLABUS: 

Jl! oneys reeei·ved by the Superintendent of Public 1-V arks for sand 

and gravel permits issued b)' him under the authority of Substitute Sen­

ate Rill No. 236, 116, 0. L., 244, should be p<1id by him into the State 

Treasury in the manner provided b)' Section 24 of the General Code. 

Such moneys caltltof be expended for shrne erosion prevention or 
for all)' of the other profects provided for in said Act, without an appro­

priation by the legislature of these moneys for the p11rposes above stated. 

Cou;~mcs, Onro, October 13, 1937. 

liON. CARL G. ~w A 1-1 L, lJirector, nepartm.eut of Public w orhs, columbus, 

Ohio. 
DEAl{ Sw: This is to acknowledge the receipt of your recent com­

munication in which you state that you ha\·e recei,·ed the sum oi 
$3,000.00 as royalties on permits issued hy you as Superintendent 
of Public vVorks to certain dredg-ing companies for the privileg-e of 
taking sand and gravel from the bed oi Lake Erie, as provided for 
in Substitute Senate Bill No. 23(>, 1 ]() 0. L., 244, and that you expect 
to receive other and much larger sums oi money on these and other 
permits issued by you for this purpose. l am advised that you have 
deposited this sum of $3,000,000 in the State Treasury where it is 
now held in a depository trust fund to the account of your depart­
ment pending- a determination of the question of the proper disposi­
tion of the money; and in this connection you request my opinion 
upon the question whether this money and other like moneys here­
after received by you can be deposited in the State Treasury to the 
credit of "the Lake Erie Beach Shore Erosion and Harbor Improve­
ment Fund" of your department and can he expended for shore ero­
sion pre\·ention and for harbor improYements as prm·idecl for in said 
Act upon allotment of such moneys for these purposes by the Direc­
tor of Finance and the Board uf Control without a specific appropria­
tion of these moneys by the General Assembly for the purposes ahnYe 
stated. 

The Act above referred to is one "To create within the depart­
ment of public works of Ohio, a division to have charge of matters 
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perlamtng lo beach and shore erosion projects, and to authorize the 
superintendent of public works of Ohio to assist in arresting beach 
and shore erosion and to make harbor improvements along the shores 
of Lake Eric within the state of Ohio, (and) to pn)\·ide funds there­
fur." Uy Section 1 of this Act, the Superintendent oi Public \Vorks 
is authorized and directed to act as the erosion agency of the state 
ui Ohio fur the purpose of co-operating with the lkach Erosion Huard 
of the t"nit<.:d States \V:u· Department prU\·ided ior by section 2 of 
the "l{i,·er and Harbor Act," adopted by the Congress of the L'nited 
States and apprO\·ed July 3, 1930. Uy sections 2 and 3 of this Act, 
it is prm·ided that the Superintendent of Public \.Vorks in the dis­
charge of his duties under the terms and prU\·isions of the 1\ct, may 
call to his assistance, temporarily, any engineers or other employes 
in his department or in an_v other state department, or in any state 
aid educational institution iur the purpose of making studies. sur­
,·eys, maps and plans for the purpose uf dc,·ising effecti,·c and eco­
nomical methods of arresting and preyenting erosion along the shore 
lines uf Lake l::rie and its connecting bays; and that such engineers 
or other employes shall be entitled to their necessary expenses while 
working under the direction of the Superintendent of Public \.Vorks 
on erosion and harbor projects, "which are to be considered as part 
oi the public works uf the stale of Ohio." 1 n, this connection, it is 
iurther noted that h_v section 6 of said Act all laws pnwiding· for the 
control and management of the public works of Ohio by the Superin­
tendent of Public \Vurks are made effecti\·e as to the pruvisions of 
this Act in so far as the same are applicable, except as to littoral and 
submerged lands ·within or adjacent to municipal corporations which 
arc go,·erned by other acts therein reierred to and which arc not at 
all important with respect to any oi the questions here presented. 

As a cunsideration more immediately pertinent with respect to 
the questions at hand, section 5 of this Act grants to the Superin­
tendent of Public \•Vorks authority to issue permits, subject to the 
apprm·al of the GO\·ernor and the Attorney General, tu parties making 
application thereior, ior permission to t;tke and renw\·e sanll, gravel, 
stone minerals and other substances irom the bottom of Lake :Erie, 
eithet~ upon a ruyalty basis or ior ;1 ftxed an;;ual rental as may be 
deemed to be for the best interests ui the State. This section further 
prm·ides tha.t such permits for sand, graYel, stone, minerals and other 
substances, shall be issued ior terms of not less than one nor more 
than ten years, to be taken within certain fixed boundaries that do 
not contlict with the rights of littoral o·wners. 

:Furthct· touching the questions here presented, this section oi 
the Act prm·ides that the Superintendent uf J'ublic \Vorks may ex-
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pend upon erosion and harbor projects along the shores of Lake Erie, 
and its connecting bays, such funds as may be appropriated by the 
General Assembly irom time to time for such purposes, and in addi­
tion, a sum of money equal to the funds derived from the granting of 
the permits above referred to. 

As aboYe noted, said sum of $3,000.00, which you received as 
royalties on permits issued by you, has been placed to your account 
in a depository trust iuml in the State Treasury. This deposit was 
made by you, I assume, under the authority of sections 24-3, et seq., 
General Code, pnl\·iding fur the deposit of moneys of the State in a 
depository trust fum! in the State Treasury in the cases and under 
the conditions therein providetl for. Inasmuch, however, as there 
\\·as nu question as tu the right and title of the State tu the moneys 
here in question and since it dues not appear that any part of these 
moneys so receiYed was subject to refund, it is nut at all clear that 
you had any right or authority to deposit these moneys in the de­
pository trust fund proYided for by the sections of the General Code 
abu\·e referred to. 

On the contrary, it wuuld seem that these moneys should ha\·e 
been coYered into the State Treasury as moneys of the State as re­
quired by section 24, General Code, which provides: 

"On or before Monday of each week every state officer, 
state institution, department, board, comm1s~ion, college, 
normal school or uni\·ersity receiYing state aiel shall pay to 
the treasurer of state all moneys, checks and drafts receiYed 
iur the state, or for the use of any such state officer, state 
institution, department, board, commission, college, normal 
school or uniYersity receiYing· state aid, during the preceding 
week, from taxes, assessments, licenses, premiums, fees, pen­
alties, J1nes, costs, sales, rentals or otherwise, and file with the 
auditor of state a detailed, YeriJ-ied statement of such re­
ceipts." 

And, in this view, it would further appear to be your duty under the 
provisions of this sec.tion and of section 24-5, General Code, to draw 
a requisition or voucher on this money standing to your account in 
the state depository trust fund and thereby pay this mGney into the 
State Treasury through the Auditor of State as provided for in sec­
tions 24-5 and 248, General Code. 

It follows from this that the moneys· here in question and any 
other moneys hereafter received by you as royalties or rentals upon 
permits issued by you for the taking of sand and gravel out of the 
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subaqueous lands oi Lake Erie and which arc required to be cm·ererl 
into the State Treasury as pr!l\·ided ior in section 24. General Code, 
can be expended 1Jy yuur department iur shore erusion and Jiarbor 
impro,·emcnt projects only pursuant to appropriations made by the 
General Assembly fur this purpose. Section 22 of article II of the 
State Constitution provides: 

":\o nwncy shall be drawn frum the treasury, except in 
pursuance oi a specific appropriation, malic by law; and no 
appropriatiun shall be made ior a longer period than two 
years." 

l11 this conHcction. it IS noted that Section 5 of Substitute Senate 
Hill No. 23fl, 1](, 0. L., 2-1--1-, 24:i, pro,·ides that the Superintendent of 
l'ublic vVorks may expend upon er<•sion and harbor projects ;tlong 
the shores of Lake Erie. and its cunnccting· bays, such funds as may 
be appropriated by the General Assembly frum time to time iur such 
purposes, ''and in addition, a sum of money equal to the funds deri,·ed 
irum the granting of permits hereinaiter authorized." :Howe\"er, i"f 
it be considered that the provision of section 5 of said Act just 
quoted had the effect oi appropriating moneys received by you ior 
sand and gTaYel permits theretoiore issued, which is extremely doubt­
ful, such appropriation is no longer effectiYe for the reason that more 
than t\\"o years has elapsed since the effective date of this Act. 

Further, in this connection, it may be said that e\·en if the pro­
Yisions of Substitute Senate Bill 1\o. 23(i should be construed so as 
to require moneys paid into the State Treasury as the proceeds of 
sand and gran~] permits issued by yuu to be allocated or accredited 
to your department for shure ernsill11-and harbor imprm·ement work, 
this would not obviate the requirement that such moneys be appro­
priated by the legislature before they can be used for such purposes. 
Thus, to illustrate the point here in mind, it is noted that Section 1316, 
General Code, provides that all moneys from fees recei,·ed by the State 
Dental Board shall be paid into the State Treasury to the credit of a 
iuml for the use of the State Dental Board. Construing this section 
uf the General Code, this ofi1ce held in an opinion found in the Opin­
ions of the Attorney General fm· 1916, Vol. J, page 220, that: 

"Section qt6, G. C., 106 0. L., 297, is not such an appro­
priation of the funds paid into the state treasury by the sec­
retary of the state dental board as is contemplated by sec­
tion 22 nf Article JJ of the constitution, as (and) such funds 
cannot he used by such board until su appropriated." 
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By Sections 1295-25 and 1295-26, General Code, like proviSion is 
made as to all moneys received by the State Board of Optometry. It was 
held, however, in an opinion of this off1ce appearing· in Opinions ni 
the Attorney General ior 1920, Vol. T, page 192, that: 

"All moneys received by the Secretary uf the State 
Board of Optometry under the act of March 20, 1919 ( 1 0:) 
0. L., l 'art T, p. 73) must be paid monthly into the state 
treasury, and nu part thereoi can be drawn therefrom except 
in pursuance ui a speciflc appropriation made by law. See 
section 22 of Article ] T oi the state constitution." 

11y way of specific answer to the question presented in your 
communication, T am of the opinion, therefore, that moneys receiYed 
by you as royalties or rentals on sand and gravel permits issued by 
your department under the pruYisions of Substitute Senate Bill ~u. 
236, above referred to, should be paid into the State Treasury in the 
manner provided by section 24, General Code, and that such moneys 
cannot be expended for shore ernsiun preYention projects or ior the 
other purposes mentioned in said Act until these moneys haYe been 
appropriated by the General Assembly for the purposes stated. 

1301 

Respectfully, 
HERBERT S. DUFFY, 

Attorney General. 

~0 AUTHORITY FOR AUDITOJ\ OF' STATE TO CHARGE 
DEf'Al\TlVlE~T OF COMMERCE FOR EXAMll\ATIO~ 
BY STATE EXAMINERS. 

SYLLABUS: 
There is now 110 authoricy whereby the cost of examinations by 

state examiners of the office of the Auditor of State may be charged to 
the Department of C ommercc or the various divisions therein. 

CoLul\rnus, 0HJO, October 13, 1937. 

1-fol\'. ALFH.ED A. BEJ\'ESCif, Director of Commerce, Colnmbus, Ohio. 
DEAR SIR: Your letter of recent date is as follows: 


