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Miamisburg & Carrollton !‘ly(lr.;lrsléc‘ Compuany's Contracl.

MIAMISBURG & CARROLILTON HYDRAULIC
COMPANY'S CONTRACT.

The State of Ohio,
Office of the Attorney General,
Columbus, January 8,

To the Board of Public W orks:

'GENTLEMEN :(—I have examined the contract made be-
tween the State and the Miamisburg & Carrollton Hydraulic
- Company. ’

First—The act authorizing the contract contemplated
allowing the company to use the canal for the purpose of
flowing the water of the Mianu River through it for their
OwN pPUrposes.

Second—The act of March 20. 1867, above referred
to, and the confract framed under it, in my judgment, con-
template that such use shall not raise or lower materially
the water on that level of the canal so as to affect injuriously
the use of the canal for the purposes of navigation, or the use
of the water power theretofore lcased by the State.

Third—I1f this use by the Hydraulic Company inter-
feres in any way injuriously with the navigation of the canal,

_or with the use of the water power theretofore leased and
the contract for which still subsists, the State has the right,
if upon proper notice the Hydraulic Company does not cor-
rect their use of the canal so as not injuriously to affect
that level of the water as above stated, to stop such flow
by shutting off the water caused to flow into and through
the canal by such company. Such injurions use of the
canal is a trespass upon the State as well as upon the rights
of such lessee of water power, and cither miy aintain an
action, but the board has abundant authority conferred by
statute to act summarily in the matter in such cases without
application to the courts. and ought to exercise this author-
ity promptly when a proper case arises, so as to protect the
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The General Ass;ub!y Can Create a Court Which Shall
Huw f-umdmmn Ower a Part of a Cam:ty

rights of those who have made contracts with it for the use
" wf water power.
Very respectfully,
F. B. POND,
Attorney General.

THE GENERAL ASSEMBLY CAN CREATE--A
COURT WHICH SHALL HAVE JURISDICTION
OVER A PART OF THE COUNTY.

The State of Ohio,
Office of the Attorney General,
Columbus, January 17, 1873.

A. W. Jones, Esq.:

Sir:—In complianee with vour request for an opmlon
touching the power of the General Assembly to establish
a court which shall have competent junsdlctlon over part of
a county, I have to sav:

Section 1 of article 4 of the constitution provides as
follows: '

“The judicial power of the. State shall be
vested in a Supreme Court, in District Courts,
Courts of Common Pleas. Court of Probate,
justices of the peace, and in such other courts, in-
ferior to the Supreme Court as the General As-
sembly may from time to time establish.”

In my judgment it is competent for the General As-
sembly under that section to create a court inferior to the
Supreme Court, which shall have jurisdiction over any por-
tion of a county indicated in the act creating it, and need
not necessarily make such jurisdiction co-extensive with
the limits of the county in which it is created.
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Valuation of the Kelley Property in Columbus.

This view, as I understand it, is fully sustained by the
Supreme Court in the case of the Steamboat Northern Indi-
ana vs. Milliken (7th O. S. R, p. 386).

Very respectfully,
I’. B. POND,
Attorney General.

VALUATION OF THE KELLEY PROPERTY IN
COLUMBUS.

The State of Ohio,
Office of the Attorney General,
Columbus, January 17, 1873.

Hon. Tames Williams, Auditor of Stale:

Sir:—1 have examined the connmumication of Judge
Bates and the exhibits and testimony attached, and am satis-
fied therefrom that the auditor of Franklin County has mis-
taken the meaning of the order of the city board of equali-
zation, dated November g, 1870, in this: .

In my judgment the meaning of that order was to add
fifteen per cent. to the valuation of so much of the real prop-
erty fronting on Broad street as was regularly laid off into
city lots, and so much of real property not so laid off and
fronting on said street as would be included in city lots of
the usual size and shape, if the same were so laid off and no
more. I do not think the mntention of that order could have
been to include anv territory back of the usual depth of a
city lot fronting on Broad street, _

- So far then as the fifteen per .cent. has been put upon
real property back of the usual depth of a city lot fronting
on Broad street, in my judgment, there has been error, and
such error, as Auditor of State, under section 35 of the tax
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act (S. & C,, p. 1453), has power by his order to cause to
be corrected upon the written showing made.
Very respectfully,
F. B. POND,
Attorney General.

FORFEITED WATER POWER LEASES NOT SUB-
JECT TO TAXATION.

The State of Ohie,
Office of the Attorney General,
Columbus, January 19, 1873.

Hon. Janies Williams, Auditor of State:

" Sir:—The statute authorizing leases of water power by
the authorities of the State provides for the forfeiture of
the lease for non-payment of rents. If the lease had so be-
come forfeited to the State beforé it became delinquent for
taxes, no taxes should since have been levied thereon, nor
should it -have been sold for said taxes. In that event also
the property should be taken from the duplicate and the taxes
actually paid should be refunded.

Very respectfully, .
F. B. POND,
Attorney General.
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County Auditors’ Deputies Cannot be Paid Out of the,
County Treasury—Chaniel of the Ohio Rwer Cannot
be Occupied so as to Interfere Injuriously With Navi-
gation. : '

COUNTY AUDITORS’ DEPUTIES CANNOT BE
PAID OUT OF THE COUNTY TREASURY.

The State of Ohio,
Office of the Attorney General,
Columbus, February 6, 1873.

H. L. Morey, Prosecuting Attorney, Butler- County:

Sir:—Yours of the 3d inst. came duly to hand, and in
reply I have to say:

I find no statute authorizing the payment of deputies
appointed under the sixth section of the auditors’ act of
April 18, 1870, (O. L., Vol. 67) out of the county treasury.
Of course, in the absence of legislative authority for it, it
cannot be done.

I think you are clearly right in your opinion.

Very respectfully,
I. B. POND,
Attorney General.

CHANNEL OF THE OHIO RIVER CANNOT BE
OCCUPIED SO AS TO INTERFERE IN-
JURIOUSLY WITH NAVIGATION,

The State of Ohio,
Office of the Attorney General,

To the Governor: )
Sir:—The communication of S. S. Davis, mayor of the

citv of Cincinnati, has been examined, and in reply to your
question arising under the same, I have to say:
First—It is clear that in the absence of congressional
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President Pro Tempore of a City Council May be Appointed.

legislation authorizing the same, no person or corporation
has the right to occupy or use any portion of the channel of
the Ohio River so as to interfere injuriously with the free
use thereof for the purposes of navigation.

Second—TI am satisfied that it is competent for the Gen-
ceral Assembly of the State to fix limits or “water lines”
within which such river or the channel thereof may be used,
so that the same shall not injuriously affect such use for the
purposes of navigation. : )

Very respectfully,
F. B. POND,
Attorney General.

PRESIDENT PRO TEMPORE OF A CITY COUNCIL
MAY BE APPOINTED. '

The State of Qhio,
Office of the Attorney General,
Columbus, February 19, 1873.

William Daugherty: .

Sir:—I am satisfied that a fair construction of the
municipal code will warrant the appointment of a president
of the council “pro tempore” of a city where a quorum of
the council are present and when the “president” and “presi-
dent pro tem.” are both absent and the meeting, whether
regular or special, is regularly called.

Very respectfully,
F. B. POND,
Attorney General.
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Tax Penaliies, Etc., Showld be Properly Distributed—
County Commissioners Rave no Control Over Appor-
tionment of Infirmary Superintendents.

TAX PENALTIES, ETC., SHOULD BE PROPERLY
DISTRIBUTED. '

The State of Ohio,
Office of the Attorney General,
Coluimbus, February 19, 1873.
Rawson Griffin, Esq..

Sir:—Yours handed me by Dr. Williams would have
received earlier attention but for press of other matters. In
reply I have to say:

First—The interest and penalty fixed bv law for the
non-payment of the tax should, in my judgment, go to the
«credit of the parties to whom the tax belongs and is to be
apportioned in the ratio of the taxes to the county town-
ship. ete.

Second—The penalty fixed hy the court should, in my
judgment, go to the municipality which pays the counsel
fees to compel a collection of the tax.

Very rvespectfully,
F. B. POND,
Attorney General.

COUNTY COMMISSIONERS Hﬂ\\le NO CONTROL
OVER APPORTIONMENT OF I?\‘FIRNIARY
SUPERINTENDENTS.

The State of Ohio,
Office of the Attorney General,
Columbus, February 20, 1873.
W. Kimmel, Esq.:
Sir:—In reply to yours of 8th inst. I have to say:
In my judgment the county commissioners have nothing
to do, under the twenty-third section of the act of 1872 (O.
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(v :h:‘uuh u,l' J’m rease of .:,-'m.-f \{.;;! of the (,.-’muz,m!
Frow Cotn iy,

L., Vol Go, poorzr), with the appointment of a superin-

tendent for the county infirmary. They may control his pay
[0 the extent that an unreasonable sum shall not he paid for
his services.
Very respectfully,
' F. B. POND,
Attorney General.

CERTIFICATE OF INCREASE OF CAPITAL STOCK
OF THE CHARCOAL IRON COMPANY.

The State of Ohio,
Office of the Attorney General,
Columbus, April 8, 1873.

Hon. Wm. Nash:

Sir:—I have examined the certificate of “Charcoal Iron
Company” for increase of capital stock.

Jf the shares are $1,000 each then all the stock of the
company was represented in the meeting at which the in-
crease was ~unanimouslyv’ voted. In such case I think the
thirty days previous notice required by the statute may be
dispensed with.

The certificate is, however, in my judgment, defective
in this.

By the fourth section of the act of April 12, 1865, (S.
& S.. p. 237) the certificate must state that the whole amount
(of |11crease} thereof has been paid to such company (this
may -perhaps be sufficiently stated but what follows, in my
judgment, is not), and that no note, bill, bond or other secur-
ity has been taken for anv part thereof, and that the credit
of such company has not been used directly or md:rectly to
raise funds to pay the same or any part thereof.”

\3 What the statute requires here must be stated and not
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State House Fence Contract Valid.

left to inference or implication. In this respect the certificate
is clearly bad.

There is no disposition to be captious about these cer-
tificates, but there is a palpable necessity that they should
. in all inaterial matters conform to the statute.

: Very respectfully,
F. B. POND,
Attorney General.

STATE HOUSE FENCE CONTRACT VALID.

The State of Ohio,
Office of the Attorney General,
Columbus. April, 1873.

To the Gowernor and Treasurcr of State:

Sir:—By the act of the General Assembly of April 27,
1872; (O. L., Vol. 69, p. 135) the comptroller of the treasury
was directed to procure and put up around the State House
grounds a new fence.

) “The work and improvements” (so directed) were re-
quired to be done “with the advice and consent of the Gov-
ernor and Treasurer of State.”

In my judgment the contract or contracts for the fence
should be made and the work done under the provisions of
the act of April 3, 1868 (O. L., Vol. 65, p. 59).

I find that as required by that act an estimate has been
made of the cost of the work by an architect, and the sum
of $23.946.10 fixed by him-as the probable and reasonable
cost of the work, which estimate has been duly filed.

The work was duly advertised under thc last named
act, and a letting made for $21,000.

The only limit I find for the amount for which .such a
letting shall be made is contained in the seventh section of
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Prosecuting Attorneys Not Entitled to Extra Allowance
for Presecuting County Treasurers.

said last named act, and that is that the contract shall not
exceed the estimate of the.architect.

The contract was made with L. Schaefer & Son, the
lowest bidders, for the sum of $21,119.30.

I think the contract to be in accordance with the law,.
and that the appropriation of last year does not limit the
amount for which such contract might be made.

Very respectfully,
F. B. POND,
Attorney General.

PROSECUTING ATTORNEYS NOT ENTITLED TO
EXTRA ALLOWANCE FOR PROSECUTING
COUNTY TREASURERS.

2 The State of Olio,
Office of the Attorney General,
Columbus, April 25, 1873.

Asa Tenkins, Esg.:

Sir:—Yours of vesterday came to hand today. I know
of no statute warranting the county commissioners in mak-
ing any extra allowance for the prosecuting attorney for
duties done under the twenty-fifth section of the act of
March 12, 1831. (S. & C,, p. 1587).

This is a part of the official duty of the prosecuting at-
torney as I think, )

! Very respectfully,
F. B. POND.
Attorney General.
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Places For Elections For Justices of the Peace; How Fived.

PLACES IFOR ELECTIONS FOR JUSTICES OF THE
PEACE ; HOW FIXED.

The State of Ohio,
Office of the Attorney General,
Columbus, April 28, 1873.

Hon. A. T. Wikoff, Secretary of Statc:

Stk :—I have examined the papers submitted touching
the election of justice of the peace in Upper Township,
Meigs County, Ohio, and am satisfied that the finding of
the freeholders who tried the-contest was correct.

The election of a justice of the peace is, in all respects,
controlled by the act of 1853 (S. & C,, 762), and the acts
supplementary thereto and amendatory thereof.

The act of 1853 clearly empowers the trustees to direct
and fix the place where the election for justice shall be held,
and having fixed it, that is the only place in my judgment
where legal vote can be cast. except in case of cities whose
limits are co-extensive with the township, in which case the
election is provided for in the act of 1861 (S. & S., p. 413),
I do not think the General Assembly has passed any act
modifying this principle, or affecting it by implication even.
Whether this is best or not is not in my judgment the ques-
tion, but is it the law is what we have got to see to.

Very respectiully,
F. B. POND,
Attorney General.
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Compensation of Frosecuting Attorneys.

COMPENSATION OF PROSECUTING
ATTORNEYS.

The State of Ohio,
Office of the Attorney General,
Columbus, April 28, 1873.

Sir:—-Hon. D. J. Callen handed me a letter of yours a
good while ago. It is my fault that it has not been answered.

The ten percentum on fines, costs and forfeited recog-
nizances collected during his term of office by a prosecuting
attorney, he is entitled to an allowance for out of the general
fund of the county, and if the county commissioners refuse
to allow it, they may be compelled by mandamus.

The casc vou put, in my judgment, comes clearly within
the meaning of the act, if collected by you.

What authority the commissioners had to employ other
counsel for the purpose of collecting the amount of the notes
vou speak of, I cannot see when, as the prosecutor of the
county vou were authorized to doit, and the law makes it
your duty to attend to it in vour official capacity.

Second—Your regular compensation is fired by statute
on the basis of the population of vour county, and must be
paid, and the only discretion, in my judgment, the commis-
sioners have is as to the time and installments in which the
salary is to be paid. -

Very respectfully,
F. B. POND,
Attorney General.
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F::Ly afﬁ;’;fjt;g? Marshals Cannot be Increased Du-rs};g Term
of Office—Probate Judges Can Commit to Reform Farm
Upon Complaint of Parents or Guardians.

PAY OF VILLAGE MARSHALS CANNOT BE IN-
CREASED DURING TERM OF OFFICE.

The State of Ohio,
Office of the Attorney General,
* Columbus, May 14, 1873.

E. W. Maxson, Sol. Garrettsville:

Sir-—In reply to vours of rzth inst. T have to say:

I do not see bow under the provisions of the sixty-ninth
section of the act of April & 1870, (Vol. 67, p. 69) the pay.
of this officer (marshal of your village) could have been
“inicreased” at all “dufing the 'term for which” he was
“elected.”” Hence, I do not think the marshal can collect
his salary (in the increase contemplated in the ordinance)
for any period of his ‘existing term,

Very respectfully,
F. B. POND.
Attorney General.

PROBATE JUDGES CAN COMMIT TO REFORM .
FARM UPON COMPLAINT OF PARENTS OR
GUARDIANS. '

The State of Ohio,
Office of the Attorney General,
Columbus, May 22, 1873.

W. S. Dougherty, Esq.. Probate Judge, Etc.:

Deaw Sir: —~On the complaint and proof made by the
parent or guardian of an infant under the sixth section of
the act of May, 1857, (S. & C., p. 689) I have no doubt a
probate judge has complete jurisdiction to commit such in-
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Appropriations For Clearing Out the Southern End of the
Ohio Canal.

fant to the reform farm as provided in the tenth section of
the act of April, 1838. (S. & C,, p. 1381.)

It is not necessary that the judge should have criminal
jurisdiction.

The commitment is not macle as a punishment for crime
but simply “to place the:infant under the guardianship of
the public authorities named for proper care and discipline.”
‘See Prescott vs. The State, Vol. 19 O. S. R., page 188, and
this authority may be and is conferred by statute properly
upon the probate judge.

I do not think the act of Februarv 24, 1863, affects this
at all.

Very respectiully,
F. B. POND,
Attorney General.

'APPROPRIATIONS FOR CLEARING OUT THE
SOUTHERN END OF THE OHIO CANAL. -

The State of Ohio,
Office of the Attorney General,
Columbus, May 24, 1873.

To the Board of Public Works:

GenTLEMEN :—1 have examined the question of the ap-
propriation of $10,000 made in 1872, and the additional ap-
propriation made last winter of $5,000 for clearing out and
opening for navigation the southern end.of the Ohio canal
at Portsmouth, and have to say:

That I am fully satisfied that that excavation proposed
to be made is part of the Ohio canal as it was ongmallv con-
structed and. maintained.

I am, therefore, fully satisfied that there is sufficient
pre-existing law for the use of the money so appropriated,
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Dispoh'h‘on of Railroad Bonds Deposited Under the Bvesel
Law.

and the Auditor of State will be fully warranted in drawing
his warrants on the treasury for such of those appropriations
as you may need for the work. '
As to the Licking [Feeder question I desive o little
further time to examine i, and will report soon.
Very respecetlully,
"F. B POND,

Attorney Cieneral.

DISPOSITION OF RAILROAD BONDS DEPOSITED
UNDER THE BOESEL LAW. '

The State of Ohio,
Office of the Attorney General,
Columbus, May 30, 1873.

Houn. lsaac W elsh, Freasurer of Slale:

Sie:—In reply to your verbal inguiry touching the dis-
position of railread honds deposited with vou under the pro-
visions of the Boesel law, | have to say:

The Supreme Court has declared that act void. In my
judgment the bonds should, therefore, remain in the treasury
until the General Assembly shall take further action in re-
gard to their disposition. None of them should be delivered
over to any person or persons for any cause until such ac-
tion is had.

Very respectfully,
. B. POND,
Attorney General.
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Stockholders Are Competent to Exvecute and File an
Amended. Certificate of Incorporation.

STOCKHOLDERS ARE COMPETENT TO EXECUTE
AND FILE AN AMENDED CERTIFICATE OF
INCORPORATION. ' '

The State of Ohio,
Office of the Attorney General,
Columbus, June 26, 1873.

Hon., A. F. Wikoff, Secretary of State: .

Sir:—1 have examined the communication of Messrs.
Kennett and Ambler, touching the construction of the act
of March 10, 1873, (O. L., Vol. 70, p. 61).

The proviso in the act does not seem to have heen well
considered.

By its terms it would scem that the “amended certifi-
ciate” was to be executed by the “incorporated company,”
but this could not, in my judgment, have been the intention of
the legislature. That intention doubtless was to cure the
defect in the erecution only of the original certificate. The
artginal certificate must have been executed by natural
persons.  [ocannot think the General Assembly intended
thak the amenchnent should be executed i)}" other than natural
DETEQNE, )

CFhe next guestion s, what natural persons are con-
taplated,

Thie fivst impression would be that inasmuch as the de-
fective gaeention of the original is all that the statute pro-
poses to cure, that the same natural persons who signed the
original should also execute the “amendment.” .

This, however, within the period of three vears would,
as experience shows in a large majority of instances, be im-
possible or inappropriate, either from death, or the extinc-
tion of any interest in the affairs of the corporation.

The present stockholders of the corporation are either
the original corporators or their successors, and I am of the
opinion that the General Assembly designed to authorize the



180 OPINIONS OF TELE ATCORNEY CGENERAL

Loan Associations Do Not Possess General Banking Powocrs.

amended certificate to be exccuted by a fegal nunmiber of the
present stockholders. '
Very respectfully,
' F. B. POND,
Attorney General.

LOAN ASSOCIATIONS DO NOT POSSESS CEN
ERAL BANKING POWIRS.

The State of Ohio,
Office of the Attorney General,
Columbus, June 28, 1873.

Hon. A. T. Wikoff, Secretary of State:

Sie:—I have examined the communication of Messrs.
Estep and Buorke, tonching the Citizens” Loan Association
of Cleveland.

As I anderstand it this company was incorporated an-
der the act of May ¢, 1808 (5. & S., p. 194 and 195) as
amended. '

This act hardly conferred or was intended to confer
© any general banking power. A corporation organized under
it is restricted in this regard to receiving from its members
alone, “dues,” “fines,” “interest,” etc., and loaning money to
its members alone. Associations organized under this act
do not appear to me to be the “savings and loan institntions”
contemplated in the twenty-third section of the act of Febru-
ary 26, 1873. _ '

I thinl it would he too much to suppose that the Gen-
eral Assembiy intencled by that scction to confer upon asso-
ciations such as this, banking powers as extensive as those
conferred by the act of 1873, when such pawers da not seem
to have been at all contemiplated by the act under which they

were incorporated.
Be so good as to ask also of the gentlemen (for whose
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Helien a Village Becomes a City of the Second Class.

opinion [ entertain a very high regard), whether in their
jidgment it is safe to act under the act of 1873 in a consti-
futional view.  Section 7 of Article X111 of the constitution,
appeies to me, renders this act of 1873 void for the follow-
L PEdESOms 2

Ifrst——In iny judgment the act of 1873 confers “bank-
PR [ nwe s,

Sceond—"1"he act was never submitted to the people,
el

I would bike their judgment on this proposition,

Very respectfully,
F. B. POND,
Attorney General.

K

WHEN A VILEACE BECOMES A CITY OF THE
SECOND CLASS.

The State of Ohio,
Oy of the Attormey General,
; Galumibug, June 28, 1873,

«

l:h‘lﬂﬂ y.(] i 'nh iiil T"Iﬂ rl‘!mrl’l.l(}l l]h,JH m'tl'u [Iu ruunl ,uul cer-
(fFy lmll foeried,’ ale,

Mo alty wll, howgver, sl e governed by the authori-
How elumen for thg villagge until the city shall be “actually
argnnigal By the cleerion and qualification of officers,” but
[ ieverthelesa aocity upen the occurrence of the first above
frpieil Toet,

Very respectfully,
F. B. POND;,
Attorneyv General.
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Justices of the Peace Must Make Their Resignations te
Common Pleas Clerks—DBialding and Loun Associ-
tions Can Increase Their Capital Stock.

JUSTICES OF THE PEACE MUST MAKE THEIR
RESIGNATIONS TO COMMON PLEAS CLIZRKS.

The State of Ohio,
Office of the Attorney General,
Columbus, June 30, 1873.

James M. Devore, Esq.: .
Sm:—If you never made a resignation “to the clerk
of the Court of Common Pleas” you have never made a valid
resignation, and are still, to all intents and purposes, a jus-
tice of the peace. ; '
' Very respectfully,
F. B. POND,
: Attorney General.
See S, & C. Statutes, first Vol page 705, section 15,

BUILDING. AND LOAN ASSOCIATIONS CAN [N-
CREASE THEIR CAPITAL STOCK.

The State of Ohio,
Office.of the Attorney General,
Columbus, June 30. 1873.

Captain A. F. Wikoff. Secretary of State:

Sir:—Your communication of today is received. 1
think Building and Loan Associations may incrcase their
capital stock under the provisions of the act of April 25,
1868. The act of May 5, 1868, (S. & S,, p. 105) as it origin-
ally stood, although in terms repealing the act of February
21, 1867, (O. L., Vol, 64, p. 18) operates simply as an
amendment of that act continuing its life and operation so
far as the amendments made by the act of May 5, 1868, do
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Governor Can Revoke the Commission of a N otary Public.

not change it; simply repealing because in amending it the
repeal was required by the constitutional provision.

The act of May 9, 1868, is also an amendment merely,
both acts being, as I consider them, a correction of the act
of 1867, and any amendatory or supplementary act like that
of April 26, 1868, apply as fully to the later acts as to the
act of 1867.

Very respectfully,
F. B. POND,
Attorney General.

GOVERNOR CAN REVOKE THE COMMISSION OF
' A NOTARY PUBLIC. '

The State of Ohio,
Office of the Attorney General,
Columbus, July 8, 1873.

To the Governor: _

I have seen the communication of D. S, Nye and E. S.
Shillhouse, touching the comnission of A, F. Anderson as
notary public, and have to say: :

- Under section 2 of the act concerning notaries, etc., (S.
& C.,; p. 873) I am satisfied it is competent for the Governor
to revoke the commission of a notary if he be satisfied that’
the person commissioned is so conducting himself as to en-
danger the interests of those for whom he undertakes 'to do
business,

Very respectfully,
F. B. POND, .
Attorney General.
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Securities Deposited by Inswrance Conpuics Must be Re-
"tained Proportionate to Liabilities—How to Proceed
Against County Commussioners for Loss to the Connty
Which Resuwlted From Thew Joini Action,

SECURITIES DEPOSITED BY INSURANCE COM-
'PANIES MUST BE RETAINED PROPORTION-
ATE TO LIABILITIES.

The State of Ohio,
Office of the Attorney General,
_ Columbus, July 13, 1873.
Hon. W. F. Church: )
© Sw:—Your verbal inquiry touching section 22 of the
act of March 12, 1872, “To provide for establishing an in-
surance department in the State of Ohio,” I have to say:

If you are satisfied that all the liabilities indicated by
that section are “paid and extinguished” that are due or may
become due, you can deliver all the securities. If a portion
of such liabilities still remains unpaid and unextinguished
then you should retain such proportion of the securities as
the existing liability due or to become due hears to the whole
amounnt of labilities for which the whole securities were
pledged. . Very respectfully,

I. B. POND,
Attorney General.

HOW TO PROCEED AGAINST COUNTY COMMIS-
SIONERS FOR LOSS TO THE COUNTY WHICH
RESULTED IFROM THEIR JOINT ACTION.

The State of Ohio,
Office of the Attorney Gieneral,
Columbus, July 21, 1873.
D. §. Sprigg, Esq.: _
DEar Sir:—I cannot now say why vour former letter
was not answered. In reply to this I have to say:
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—— _—

In my judgment, in the first instance, in order to fix
the liability of the county commissioners for the loss to the
county, which was the result of their joint action, an action
should be brought against them jointly and severally, with-
out reference or regard to the bond of each. When the
liability is fixed, if necessary, vou can proceed upon the bond
of each to obtain the amount so fixed.

This seems to me the proper course.

Very respectfully, :
F. B. POND,
Attorney General.

GOVERNOR CANNOT RELIEVE SURETIES OF A
NOTARY PUBLIC WITHOUT REVOKING HIS
COMMISSION. :

The State of Ohio,
QOffice of the Attorney General,
Columbus, July 22, 1873.

To the Goyernor:

- S1r:—I have examined the papers connected with the
application to revoke the commission of A. F. Anderson as
notarv public and am satisfied that the law provides no
mode by which you can relieve the securities of Anderson
without revoking his commission ; and while T still think it
in the power of the Governor to make this revocation, yet,
uriless it be a flagrant case where his unfaithfulness and mis-
conduct are palpable and clear, I should remit the parties

= complaining to their remedy provided in section I1 of
N8uarial act (S. & C., p. 874).
: Very respectfully,
F. B. POND, -
Attorney General.
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State Iustitutions Can Work the State Quarry—County
Auditors Can Correct Returns of Value of Bank Stock.

 STATE INSTITUTIONS CAN WORK THE STATE
- QUARRY.

The State of Ohio,
Office of the Attorney General,
Columbus, August ¢, 1873.
Dr. Doren: :

Dear Sir:—Under the joint resolution of the General
Assembly of April 27, 1872, (O. L., Vol. 69, page 318) any
managing officer of a State institution like yours has the
right without let or hindrance from the trustees of the Cen-
tral Ohio Lunatic Asylum, or their agents, to take stone or
sand from the “State Quarry Tract,” to aid  repairing or
constructing the buildings connected with such institution.
This right is specifically saved and reserved in giving the
lunatic asylum trustees power to control the tract at all.
There is no doubt in my mind about this.

Very respectfully,
F. B. POND,
Attorney General.

COUNTY AUDITORS CAN CORRECT RETURNS
OF VALUE OF BANK STOCK. '

The State of Ohio,
Office of the Attorney General,
Columbus, September 23, 1873.

Hon. James Williams, Auditor of State:

Sir:—If a county auditor shall he satished that the
president and cashier of a national hank have, under the
fourth section of the act of April 16, 1867, (S. & S., p. 63)
wilfully made a false statement of the value of the stock of
such bank, he, as auditor, has full and complete power con-
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Stock.

ferred by statute to “correct” such return, and for the pur-
pose of being enabled to do so, to resort to all the evidence
provided for, and the powers conferred by section 34 of the
tax law. (S. & C.,, pp. 1452 and 1453.) This stock, like
any other property, must, under the constitution, be listed
for taxation at its true walie in money.

The act of 1859 provided for listing other property in
the State upon that principle and that principle only. The
act of 1867 simply provides a mode for listing the stocks of
banks and bankers originally. It never was intended, in
my judgment, to affect or limit the power of ‘the county
auditor to “correct” the statement made by the president and
‘cashier, just as he could “correct” the false return of a
person under the thirty-fourth section of the act of 1859
above reférred to. :

The principle that underlies this is the principle fixed
bv the constitution as above referred to, and the General
Assembly has never, to my knowledge, been allowed by the
Supreme Court, to wander from that principle; and, in my
judgment, the act of 1867, above referred to, in its ninth
section, expressly recognizes the power of the county auditor
to aid in arriving at this “true wvalue in money,” as clearly
and effectually as said thirty-fourth section of the act of
18359 does touching the return of any person required to list
his property.

I have no doubt about the above.

Very respectfully,
F. B. POND,
Attornev General.
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TERM OF COUNTY AUDITOR WHEN APPOINTED
TO FILL A VACANCY.

The State of Ohio,
Office of the Attorney General,
Columbus, September, 1873.

To the Connnissioners of Miani Cownty:

Mr. Williams, your prosecuting attoruey, fm wards to,
me vour letter touching the suddden d(..ath of your countv
auditor, and I have to say:

In my judgment section § of the act of April 18, 1‘370
(O. L.. Vol. 67, p. 104) expresses only the intention of the
General Assembly to fill a vacancy.

The term of the deceased would have expired, 1 am
informed, on the second Monday of November, 1873. Your
appointment to fill this vacancy, in my judgment, should he
for the unexpired term of the deceased officer.

I do not think it possible that the General Assembly
could have intended by that section to create a new term
without the direct voice of the people for a vear bevond the
term for which the deceased was elected.

' \?erv respectfully,
F. B. POND,
Attornev General.
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COUNTY COMMISSIONERS NOT ENTITLED TO
PAY FOR EXPENSES INCURRED WHILIL
TRAVELING WITHIN THEIR RESPECTIVL
COUNTIES.

The State of Ohio,
Office of the Attorney General,
Columbus, September 24, 1873.

George W. Knapp, Prosecuting Attorney:

Sir:—I should have answered yours of the 15th inst
sooner, but have not from press of business at home and
here.

~ The transcript in the case of Burt vs. State is filed. I
have hdd little time to examine it vet, and my health is such
that I do not know that I can immediately. The case will
undoubtedly be taken out of its order and, if parties desire,
I presume can be set down for argument on the 15th; 1. e,
if parties desire oral argument. I am inclined to think there
is no error in the points vou refer to.

As to the other question:

The county commissioners are entitled to no pay by way
of per diem. mileage, or to draw money from the treasury
to cover expenses of executing the duties of their office only
as expresslv authorized by statute. The act of April 20,
1872, not only does not authorize expressly payment of ex-
penses for traveling n the c‘o-z.mt;v but by implication pro-
hibits it in allowing pay for such expenses “when necessary
to travel on official business out of his countv.” In the ab-
sence of any other statute the above, in my judgment, is a
fair construction of this one. '

Very respectfully,
' IF. B. POND,
Attorney General.
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Insurance Company of West Virginia; Surrendering the
Securtties of.

INSURANCE COMPANY OF WEST VIRGINIA;,
SURRENDERING THE SECURITIES Ol

The State of Ohio,
Office of the Attorney General,
Columbus, November 4, 1873.

Hon. W. F. Church, Superintendent of Insurance:

Sir:—In reply to your verbal inquiry as to delivering
up the securities of the Insurance Company of West Vir-
ginia, I have to say:

That so soon as said company shall have satisfied you
that prior to the taking effect of the West Virginia statute,
it had incurred in Ohio no liabilities to policy holders under
contracts with them, which are now binding upon the com-
pany, or shall present to vou satisfactory evidence that such
policy holders, if any there be, are satisfied to waive and
release any rights they may have acquired in such securi-
ties, then | should surrender such sccurities, 1T not, | do
not think it your duty to do so, believing as L do, that under
the law as it existed when such contracts were made, the
policy holders may have acquired a vested right in them.

Very respectfully, etc.,
_F. B. POND,
Attorney General.
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Real Property Should Not be Taved Twice in the Same
Hands.

REAL PROPERTY SHOULD-' NOT BE TAXED
TWICE IN THE SAME HANDS.

The State of Ohio,
Office of the Attorney General, .
Columbus, December 22, 1873.

Hon. James Williams, Auditor of State: .

Sik:—I have examined the communication of parties
addressed to A. W. 5. Minear, auditor of Athens County,
and I have to say: ' :

In my judgment the statute coes not contemplate tax-
ing real property or the value of it twice in the same hands.
It aims to get at the property, and when the value of that
is reached once, 1 do not think in such a case as this, it con-
templates assessing or taxing it again.

Again, T doubt if there was 'an actual credit so as to
charge these parties. There is an agreement to create a
credit, but I doubt whether it is really a subsisting taxable
credit until the notes and mortgage contemplated in the
agreement are executed. The vendors retain general posses-
sion of the property, absolutely own it, until the timg for
making the notes and mortgage. No consideration passes
to the vendee until then. ' '

Very respectfully, etc.,
F. B. POND,
. Attorney General.
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DEPOSITS SHOULD BE INCLUDED IN THE AN-
NUAL RETURNS OF BANKS AND BANKERS
MADE TO COUNTY AUDITORS.

The State of Ohio,
Office of the Attorney General,
Columbus, December 22, 1873.

Hon. James Williams, Auditor of State:

Sir:—In reply to the verbal inquiry you made, | have
to say:

In my judgment. under the third sub-division of sec-
tion 32 (S. & S, p. 764), deposits as well_as other cash
items, whether in possession or in transit, should be in-
cluded in the statement. ‘

In sub-division six, deposits are to be deducted. For
what reason?  Simply to balance the statement made of
them in sub-division three. [t canuot be possible that the
deduction is to be made from other property. the result of
which would be, in many cases, to have bankers with no
taxes to pay at all. notwithstanding they may have quite a
large, capital embarked in the business.

Very respectfully, .
F. B. POND,
Attorney General.



