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Specifically answering your first question, thE'refore, it is my opinion that, in view 
of the provisions of Section 1579-631, General Code, to the effect that the bailiff of 
the Municipal Court of Lorain shall receive, in addition to his compensation, his actual 
expenses incurred in serving process of the court from the city treasury, such section 
fixing the maximum thereof at 840.00 per month, such bailiff is not entitled to receive 
from the county treasury, ell.-penses incurred in.serving process of such court in state 
cases. 

As provided by Section 1579-630, supra, every police officer of the city of Lorain 
shall be ex-officio a deputy bailiff of the :Municipal Court and the chief of police is au­
thorized to assign one or more such police officers from time to time to perform such 
duties in respect to cases within the jurisdiction of such court as may be required of 
them by said court or the clerk thereof. When so assigned such police officers, inas­
zquch as they are wholly salaried minor court officers, are by the terms of Section 3017, 
supra, entitled to receive, in state cases, from the county treasury the actual necessary 
expenses incurred by them in executing warrants to arrest, orders of commitment or 
other process and in like manner such expenses incurred by such officers shall be paid 
from the municipal treasury, when incurred in ordinance cases. 

2660. 

Respectfully, 
Enw ARD C. TUR...'IER, 

Attorney General. 
-t---------

COUXCIL-VILLAGE-MAY EMPLOY ENGINEERING FIRl\1 FOR Ii.VI­
PROVEMENTS. 

SYLLABUS: 
A firm of engineers may be employed by a village council to do all engineering work 

in connection with village improvements. 

CoLUMBus, OHIO, October 1, 1928. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEllmN:-This will acknowledge your recent communication, which reads 
as follows: 

"Section 4364, G. C., provides for the employment of an engineer in villages. 

In Opinion No. 2951, dated ~ovember 1, 1925, the Bureau was advised 
that a village engineer is an officer of the corporation. 

Q1JESTIOX: May a firm of engineers be employed to do all engineering 
work for a village?" 

Th~J pertinent provisions of the code applicable to your question are Sections 
4363 to 4366, inclusive, which sections are as follows: 

Section 4:~6:3. "The street commissioner shall be appointed by the mayor 
and confirmed by council for a term of one year, and shall serve until his 
successor is appointed and qualified. He shall be an elector of the corporation. 
Vacancies in the office of street commissioner shall be filled by the mayor for the 
unexpired term. In any village the marshal shall be eligible to appointment 
as street commissioner." 
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Section 4364. "Gnder the direction of council, the street commissioner, 
or an engineer, when one is so provided by council, shall supervise the im­
provement and repair of streets, avenues, alleys, lands, lanes, squares, wards, 
landings, market houses, bridges, viaducts, sidewalks, sewers, drains, ditches, 
culverts, ship channels, streams, and water courses. Such commissioner or 
engineer shall also supervise the lighting, sprinkling and cleaning of all public 
places, and shall perform such other duties consistent with the nature of his 
office as council may require." 

Section 4365. "Such street commissioner or engineer shall have such 
assistants as council may provide, who shall be employed by the street com­
missioner and shall serve for such time and for such compensation as is fixed 
by council." 

Section 4366. "In each municipal corporation having a fire engineer, civil 
engineer or superintendent of markets such officers shall each perform the 
duties prescribed by this title and such other duties not incompatible with the 
nature of his office as the council by ordinance requires, and shall receive for his 
services such compensation by fees, salary or both as is provided by ordi­
nance." 

As you state, Section 4364, supra, authorizes the appointment of a village engineer, 
but such appointment is optional with council. There is no definite obligation placed 
upon the council to so provide, and, in the event no provision is made, it is apparent 
th3t the street commissioner is to perform the duties otherwise vested in the engineer. 
Those duties include the matters mentioned in Section 4364, and, in general, may be 
stated to be of a supervisory character. 

From the form of your inquiry, it is not clear just what "all engineering work" 
comprehends. I assume that this has reference to the engineering in connection with 
the construction of specific improvements undertaken by the village. There is no 
definite obligation placed upon the street commissioner to do this work, although he 
is authorized to employ assistants, as council may provide, by the provisions of Section 
4365 of the code, supra. I do not feel, however, that the duty of supervision imposed 
by Section 4364 of the code upon either the street commissioner or the engineer neces­
sarily comprehends the actual performance of engineering service in connection with 
village improvements. It does not, however, preclude the performance of such engineer­
ing srrvice by such officials if they have the ability and assistants so to do and the 
council requires the performance of such service. I feel that this docs not militate agninst 
the right of council, in the exercise of the discretion vrsted in it, to employ by contract 
others to perform this service, so long as the supervision of the improvemrnt remains 
in the officials of the village; that is, either the street commissioner or the engineer. 
The line of demnrcation between supervision and engineering work is clear, and I nm 
of the opinion that the council of a village has the authority to make a contract for 
engineering servicrs, which contmct would he in no way trespassing upon the functions 
of the village officials in question. 

I am not unmindful of the opinion to which you refer, holding that a village en­
gineer is an officer of the corporation. This holding is undoubtedly correct in the 
event that the office of engineer is created by action of council and an appointment 
made thereto. In such an event the engineer is clearly nn officer of the village, nnd, 
as such, cnnnot be interested in contmcts with the village, as set forth in the opinion 
to which you refer. 

There is, however, a clear distinction between nn officer and one who is employed 
merely by contract to do engineering work. In the present case, there is no require­
ment that an engineer be appointed, and, as before sttlted, engineering work may be 
the subject of contract by the villnge council. If such be the case, it is immaterial 
whether that contract be with a person, firm or corporation. 
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In passiu~, I may call your attention to Opinion Xo. 18!!6, dated :.\lurch 26, 1928, 
and addressed to your office, in which you were advised that a contract with a firm of 
engineers for engineering sen·ircs was not invalid. That contract was entered into 
by a village and the discussion in that opinion is pertinent to the qu(•stion you now 
present. It is, however, needless for me to reaffirm the statements therein contained. 

Specifically answering your inquiry, I am of the opinion that a firm of engineers 
may be employed by a village council to do all engineering 11·ork in conn<'ction with 
village improwments. 

2661. 

Hespectfully, 
EDwARD C. Teuxl,R, 

Attomey General. 

CROSSIXG-SEPARATED-XO AuTHORITY FOR DIHECTOH OF HIGH­
WAYS TO RECOXSTRGCT "GXDER SECTIOX 1229-HJ, GEXERAL 
CODE-REQ"GIRE:.\IEXTS FOR APPLICATIOX OF S.-\ID SECTIOX, 
DISCCSSED. 

SYLLABUS: 
Section 122H-1H of the General Code does not (t'U/horize the director of highways to 

relocate and 1·econstruct m· w-iden, reconstntd or realign a separated crossing, which was 
not constructed under and ·in accordance with the ]Jrovisions of Sections 880.3 to 8894, or 
Sections 6956-22 to 6956-39 of the General Code, where it is not proposed to relocate and 
reconstruct such cTOssing in zchole or in part without the ri(Jht of way of the state lriglncay, 
or where the highzcay zcas in e.ristence wior to the railway. 

CoLUMBUS, OHIO, October l, HJ28. 

HoN. HAHitY J. KmK, Director of Highways, Col-umbus, Ohio. 

DEAH Sm;-Receipt is acknowledged of your communication of recent date 
requesting; my opinion as to whether or not, under the provisions of Hcction 1229-19, 
General Code, you may initiate proceedings to cause the reconstruqtion of an under­
pass in State Hig;hway 553, which causes the tracks of the Akron, Canton and Youngs­
town Railway Company to pass over said state highway, a short distance north of 
\\'adsworth, in ~ledina County, Ohio. Your communication reads as follows: 

"The possibility of reconstructing the above underpass (:\I edina County, 
H. 11. 55:3, A. C. & Y. Cnderpass Xorth of Wadsworth) has been brought to 
my attention, but before proceeding further with the project, 1 desire that 
you ach·ise me whether or not I have the authority to initiate proceedings 
under l:lcction 122!)-1!) to bring this about. 

The present highway passes under an old wooden trestle of the Akron, 
Canton and Youn)!;stown Hailway Company, which provides but 11.19 feet 
of vertical clearance and l 8 feet of lateral clearance. It is proposed to de­
press the highway and elevate the railroad tracks to obtain 14 feet of vertical 
clearance aml witlen the present opening to provide 24 feet of lateral clear­
ance for the highway. If it ean be legally clone, we propose to allot 25~(, of 
the cost to the HtatP, 2,;•_ ( to :.\[edina County and 50,.( to the Haihmy Com­
pany. 


