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OPINION NO. 73-103

Syllabus:

T™e Nirector of Afministrative Scrvices has authority
to act in hehalf of the state of Nhio to modify the eristing
aqgreerent with the Secretary of "esalth, FPucation and "elfoare,
in order to ohtain continued social security coverace for
the emnlovees of a regional transit authority.

To: Joseph J. Sommer, Dir., Dept. of State Personnel, Columbus, Ohio
By: William J. Brown, Attorney General, October 17, 1973

I have hefore me your recuest for an opinion hich
reads as follows:

This request for vour opinion arises
as a result of the acquisition hy three Mecional
mTransit Authorities of thrce separate trensit
systems. vach svstem iras nrivatelv ovmed and
all were acouired bty the Negional ransit
Muthorities after 1965.

Under private otmershin 8ll transit ernlovees
narticipated in and contribute” to the Fereral
Insurance fontributions Act (F.I.C.™.). "any of the
affected erployees contrihuted substantial sums of
roney Aurina theiy manv vears as emnlovees in
emnloyrent covered hy Title II, 42 U,%,C. Srction
Anl et sen, “fter acaquisition, the “ecretarv of
I'ealth, "ducation and "elfare refused their
continue” narticiration in the “ocial “ecuritv
~vster because they vere then narticirating in the
Puhlic "mnlovees "ctirerent “wster (P.F,R.S.).
'mder nresent consideration is a nronosal which
csaeks to nermit the transit emnlovees continuec
narticination in the focial “eccuritv Svstemn.

On Necerter 20, 1962, the “tate of ™Mio
er~cuted an agreerent vith the fecretary of ™7
extendine the insurance svster established hv
Title TI of the "ocial Security Nct, 42 ".8.7.
“action 401 et sec. to the "TMrachers Tnsurance
and Mnuitvy Association at the niversity of
Cincinnati.” "™hat coverage crou~ wras cesig-
nated by the “tate rursuant to 42 1",8.C, Section
412(c) (1), and coverage was extended nursuvant
to that agreerent.
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That agreenent nrovided for future modifi-
cations to “include additional services not now
included in this acrecrent. ™ On Tanuarv 2, 1973,
that agreement was modified to include services
rerforrmed by ernlovees of the Tucas rounty
Recreation, Inc. and the Toledc *mdhens, Tnc.,
both non-nrofit recreational cornorations. roverace
wras also extende® nursuant to this modification.

fince the acquisition hy the "egional "ransit
"uthorities, the transit emnlovees have heen
required to narticinate in P,”.R.S., ™., Section
145.03, thile this dual particination in retire-
ment is permissible under federal Jaw, it can only
be accomplished if authority exists in the Nhio
Nevised Code for the Director of Aministrative
fervices to execute an agreement with the fecretary
of "E' desidnating those transit emplovees as a
separate coverage arour pursuant to 42 1.5.C,
Section 418 (c¢)(1). Proposed "ndification "o, 2
(attached) is drafted to fulfill that purovose.

In the legislation nermitting the creaticn
of transit authorities, the General *ssemhly, in
fections 306.35(%) (1) and (3) nrovided that the
Regional Transit Ruthority shall, if it acauires
any existing transit svsterm, rake arrangements
for the protection of the emnloyees affected,
incluéding

.. «the nreservation of rights and
henefits under anv existina nension nlans
covering nrior service, a2nd continued
narticination in social Securitv in adfition
to narticrnation In the nublic ernlovees
retirenent system as required by Chanter 145
of the Nevised Code:; {(erphasis addec)

Under ".C. 144,02 the Nirector of * ministrative
Services has heen directed hy the qovernor to ervecute
all agrecments extendinc “ocial fecuritv coverace to
the emnlovees of cities or county~related cornorations
as cdefined hv P,C, “ection 144,01 (P} anad (I'). r*ile
the texr" Neaional Transit Muthority is not use” or
defined in Chaoter 144, this absence, hv itself, does
not arnear determlnatlve of the "irector's authoritv
to execute an agreerent coverina these transit ernlovees.
“ection 306.35(X) (1) is clear, nroviding for pontinner
coverage in the social securitv system. Tf that nrovision
is not construe® as incornorating the nrovisions of
Manter 144, or as authorization in itself to affect
its nurrose, then that lancuvage in ~.”. "ectior 106,35
() (1) wvould he meaningless. The authorization to o
something in the ahsence of any irnlementina lanonare,
rust be construad a2s including the anthority and rower
to effect and imnlerment that nurrose. P"renisinc the
foregoina is the nrincinle that the “eneral "“=«serbly
Aoes not nerform vain acts.

Tharefore, vour oninion on the followina cunestions
is reacuester:
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t. "ay the Tiirector of ““riinistrative Tervices,
acting on hehalf of the “tate of "hio for the raqional
Transit “nthorities, erecute “odification o, 27
to the existing agreerment, desianating the emnlovees
of the Toledo, 7nlurtus and T'iari Valley Transit
nthorities as a separate coverage aroun for nurnoses
of thair continuer narticination in the Federal “ocial

“acurity Tnsurance “vstem?

?. Pres the Nirector of “Arinistrative “rrvices

‘erive the authoritv to evecute this aqgreerent from
n.0. Caction 306.35(7)?

3. Tf the ansver to ruestion "'n. 2 is necgative,
is anvy aunthoritv to erecute this agreerment derived
fror Chanter 1447

".C, 306.25 was armenced hy the feneral “sserblv in 1970,
133 Ohio raws 304, 316, to read in part as follows:

Unon the creation of a recional transit
authority as provic‘ed hv section 306.32 of thre
Revised rnde, and upon the malifvina of its
*oard of trustees and the election of a
nresident and a vice-president, said
authority shall exercise in its own name
all the rights, rowers, and Auties vested
in and conferred unon it hv sections 306,30
to 306.53, inclusive, of the "evised rode,
and, subject to such restrictions, limi-~
tations, an? cvalifications as are set
forth therein, sai? reaional transit
authoritv-

* k * * &k K * k %

(¥} fhall, if it acouires An existina
transit svster, assume all the ermlover's
ohlications under any cristing lahor contract
ratween the ermlovees and ranacement of the
syster:, ‘"he boar?d shall, if it acquires,
constructs, controls, or onerates any such
facilities, negotiate arrangerents to nrotect
tlie interasts of ernloyees affected hv snuch
acouisition, construction, control, or
oreration. fuch arrancerents shall include,
hut are not lirited to:

(1) The rreservation of richts, rrivileces,
and benefits under ayistinc collective harcaining
acreements or otherwise, the nreservation of
richts and henefits under anv existine~ nension
nlans coverinc nrior service, anc continu~d
narticination in social =ecurity in adAition to
narticration in the ~urlic ~rmlovees retirement
svster as remuired in "hanter 145, of the
Nevised Code * * %,

Thus, N.C. ING,3A5(Y) recuires the transit authoritirs to necotiate
arrangerents to nrovide for contirvine ernlovee nAarticination in
the ferleral social secvritv nrocram,
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‘F\.(‘

. IN6,24 reads as follows:

The hoard of trustees of 2 reqgional
transit authority mav enter into such contracts
or other arrancerents with the nite” “tates
governrent or any cdenartrent thereof, with the
state government of this or other states, with
counties, rmunicipralities, tovnshins, nr other
governrental acencies create? hy or under the
authority of the laws of the state or other
ntates, with rersons, with ruhlic corrorations
and nrivate cornorations as ray he neceasary
or convenient €for the mraking of svurveys,
investications or reports thereon, an? for the
erercise of the rovers rranted hy gsections
366,30 to 306,47, inclusive, of the "evised Cora,

Thus, the transit authoritv has the power to enter into arrance
rments with the !Inited “tates ora state governmental acencv to
enahle its ernlovees +o ohtain the benefits of the social security
nrogram.

42 ",.2.C. fection 418(a) (1) reads as fcllows:

"he “reretarv of Tealth, "Jucation, anA
'elfare shall, at the request of anv “tate,
enter into an aqreerent with such “tate for
the ~nrroge of artending the insurance svster
established hy this suhchanter to services
nerforred hv individuals as emplovees of such
ctate or any nolitical subdivision thereof.
"ach such aareerment shall contain such provisions,
not inconsistent with the mrovisions of this
section, as the State may recuest.

e state, bv. the exnress terms of this rrovision, is the only
covernrmental body with the authoritv to enter into the aareement
wvith the “ecretary of 'ealth, “"ucation, and telfare to extend

the social security nrograr to the ermnloyees of » transit authoritv.
"'y reading of the statute to this effect has been confirrmed by
Aiscussions with the federal authorities.

he only authoritv for the “tate to enter into an anreerent
with the Secretarv for extension of the social securitv svster
is rrovided hyv n.n. Chanter 144, N.M, 144,02 reads in part as
follows: ‘

m™he state agency as defined in Chapter
144, of the Revised Code is herehyv authorized
on behalf of the state to enter into an agreerent
with the Secretary of health, education, and welfare
consistent with Chanter 144, of the "evised "ode,
for the purnose of extending the bhenefits of the
federal old age and survivors insurance system
to emnloyees of any countv-related corporation or
city with respect to services specified in such
agreerent which constitute omnloyment”., Such
agreerent may contain such nrovisions relatina
to coverace, henefits, contributions, effective
date, modification, and termination of the
acreerent, administration, ancd other anpronriate
nrovisions as the state agencvy and secretarv of
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health, education, and welfare aaree unon, bhut,
ercent as may be othervise recuired hy or undfer
the €“ocial Securitv Act” .8 to the services to
be covered, such agreerent shall provide and
include the following * * *,

This Section refers only to “any county-relatec® cornoration
or city . ~hus, if a reoional transit authority does not fit
vnder the definition of either of these terms, ™., 144,02 Aoes
not exnresslv apnly to it.

R.C. 144.0]1 reacds in nart as follows

* K % * f * * Kk *

{") "Citv ' means any municinal cornoration
havino its own retirerent svster and includes any
municinal universitv relonaina to the municipal
cornoration.

LA 2 * * * * % *

(E) Fftate agency mernns that aagencv which
the covernor rav desicnate to carrv out the
nrovisions of Chanter 144, of the “rvised Coée.

* % % L 2 * * *

(I) "Countv-~relates corroration reans a
non~-nrofit cornoration, without canital stoc!,
orcanized and existina undeyr rhanter 1702. of
the Nevised "“ode of Chin, to carrv on countv-
related recreatinnal functions, on rrorertv,
the title of which rests in the narme of the
county, that woulcd normrally he carried on hy
comrercial interests for nrofit, the receints
in excess of actual and necessarv expenses of
vhich are transferre® to a hoar” of county
cormissioners and the assets of which, upon
dissolution of the cormoration, become the
property of a hoard of county comnissioners,

A regional transit authority obviously does not cqualify under
the ahove definitions of 'citv’ or ’county-related cornoration,’
Therefore, R.C, Chapter 144, nrovides no express authoritv for
a state agencv to enter into-an agreement with the fecretary of
Health, "Jucation an” lelfare extendino the coveraae of the
social security program to ermlovees of regional transit
authorities.

As ny nredecessor stated in ~ninion ‘7o, 2071, "rinions of
the Attorney General for 1959, at paae 278

Few princinles of lav are better settled
than that a nuhlic boAdy which is created hv
statute has onlv such rowers as the statute
eynressly gives it, together with such povers
as are necessarily implied from the nowers
granted, * * *

Sece also, SBtate, ex rel. Clarke v. rook, 103 Ohio ct. 465 (1921):
Oninion "o. 73-090, Orinions of the “ttorney "eneral for 1973,
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m™n recanitulate, N.C. INE, 25 ermnowers and requires a hoard
of trustees nf a regional transit authority to arrange for its
erplovees' continued narticiration in social securitv., ™.7.
3N6.44 authorizes it to enter into ‘contracts or other arrange-
ments ' with the state or the nited States for such nurnose.
llovever, 42 11,8.C, Section 418 (a) (1) remuires the Secretarv of
Tealth, "Tucation, and "elfare to enter into such contract with
the state, and no state adencv has exnress authoritv to do so.
Can it he, then, that the omission of anv rention of reaqional
transit authorities in R,C, Thanter 124, nrecludes the Tepartment
of A°ministrative Services from enterina into the contract in
auvestion? :

ma 50 conclude, T would have to relv unon the rule of
statutorv construction errressie unius est exclusio alterius,
the rention of one thing irnlies the exclusion of all others.
“hus, the mention of cities »nd county-relate” cornorations in
n.C. Chanter 144, irnliaes that the Teaislature Aid not intend
for that statute to inclinde~ anv nther entities, sueh as recional
transit anthorities.

ith resrect to the raxin of errressio unius, it is stated
in 27 Sntherland on Statutorv ronstruction 132, Fection 47.25
(#th ed. 1973}, as followvs

The maxir * * * requires certsin caution
in its anplication, and in all cases is
annlical'le only uncder ecertain conditions.
* * ¥ And g0, where the meaninc of the statute
is mnlainlv ernressed in its lancquage and if
it does not involve an ahsurdity, contradiction,
injustice, invade nuhlic nolicy, or if the statute
is penal in nature or in derogation of the corron
law, a literal internretation will nrevail.
Converselv, vthere an exnan”ed interrretation
will accormnlish heneficial results, serve the
rurnose for which the statute was enacted, is
a necessarv incidental to a nowver or richt, or
is the estahlishe® custom, usaae or nrractice,
the mavim will he Aisrecarded and an e“mnandend
reaninc civen, * * *

The rule of exnressio unius, as all rules of statutorv
construction, is rerely an aid to ascertaining the lecislative
intent. "he following lanquage with resmect to it amnears in
hoth State, ex rel, Curtis v. "eforpg, 134 ohio “t. 225, 299
(1038) and “achendorf v. ‘haver, 149 nhio St, 231, 241 (104p):

The maxim is of utility only as an aic in
ascertaining legislative intent, but when its
erployment operates to Jdefeat such intent it
will be held to he inapplicable.

The rule should not be carried beyond
the reason for its existence. It is to he
applied only as an aid in arriving at the
legislative intention an® not to defeat the
annarent intent.” % * *

mhe third branch of the syllabus of ''achendorf v. fhaver, sunra,
reads as followus:
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The rule of exnressio unius est exrclusion
alterius is of no significance anfd 1s to he
alven no consideration in the construction or
internretation of a statute when the annli-
cation of such rule contravenes leciglative
intent,

fee also, titv of Aron v. Nobson, Rl Nhio °+, 66, 75 (1909),

In n,0, 306.35, the Teoislature has exnressed an uris-~
takeahle intent to authorize continued social securitv coverace
for emnloyees of regional transit authorities. ™o find the
necessary contract nrecluded hv the orission of snecific
authoritv for a state aoencv to enter into it would directly
contravene the well-settled liritation on the rule of ernressio
unius, as stated in the aforementioned cases.

The "mite States Surreme Court has applied this limitation
to a federal statute, ir Yoly Trinity Thurch v. rited States,
143 v.e, 457, 36 1., A, 226, 12 5, 7t, 511 (1892). ™he Court
held that a contract for ernlovrent of a minister was not
covered hy a statute nrohibiting the immortation of an alien
suhsequent to his entering into a contract to rerform labor or
service "of anv kind (143 1,7, 458), ™he gtatute ernressly
evermted, inter alia, nrrofessional actors, artists, lecturers,
singers and corestic servants , hut not ministers. (143 1.5, 458-9),
fThile the Court did not rention the rule of exnressio unius,
they actuallvy had to contend with it, as it is descriher” in
futherland, sunra, at 123, “ection 47,23,

"he mavin onerates as a douihle neacative
to mroduce the ornrosite of its usual eyclusionarv
effect in the case of excentions, nrovisos,
savina clanses or other necative wrovisions.
The enureration of axclusions from the oneration
of a statute indicates that it should arnlv to
all cases not snecificallv ercludes, ‘“Fxcentions
strenothen the force of the ceneral law and
enueration weakens it as to thinas not eynresseAd,

Nesnite the fact that ministers tvrere not aronc those ernressly
aveluded, the “ourt held that the statute did not annlv to ther,
hecause the purnose of the statute was wholly unrelated to such
rrofession,

fimilarly, I conclude that the agreement in cuestion is
authorized, desnite the lack of ernress authority for the
Denartrent of Nministrative fervices to enter into it. This
conclusion is hased uron a readinc of ™,7, 306.35("), 3n6,.44,
and Chapter 144., which relate to the sarme subject matter and
therefore should be construed in nari materia. “uch statutes
vhen construed together in the liaoht of the nrincinrles discussed
nrevinuslv, authorize the agreerent. ©“ce 'nited “tates v. Tarnes,
222 v,e8, 513, 56 1., ™A, 291, 32 8, ct, 117 (1712). ™o conclude
otherwise would frustrate the aprarent legislative intent.

In specific answer to vour cuestion, it is mv opinion and
vou are so advised, that the Nirector of *“ministrative Services
has authority to act in hehalf of the state of Ohio to modify
the existinc aqgreerment with the Secretary of !'ealth, "Aucation
and elfare, in order to obtain continued social security
coverage for the emnloyees of a regional transit authority.
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