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ferred to in the above opinion by the provision that upon the removal of a mem-
ber of council from the ward in which he was elected, his position should be con-
sidered as vacant, it is believed that the opinion of said court indicates that the
decision would have been the same had there been no such prOVlSIOI’l of the city
council.

In view of the foregoing, it is the oplmon ‘of this department upon the state
of facts as given by you that when the status of a member of the county beard of
‘education, who is elected from a rural. district, changes sG as to cause him to be a
resident of a village district, he nnmedlately becomes disqualified as a member of
the county board. Under such circumstances the member becoining so disqualified
should resign and his place should be filled as provxded by statute, as such a pro-
ceeding would definitely end all controversies in reference to the matter,

Respectfully,
Jorn G. Pricg,
- Attorhey:Genera'l.

.
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COMMON PLEAS COURT—DEPUTY CLERK—~SECTION- 2871 G. C.. GOV-
ERNS APPOI‘\ITMENT-—CERTIFICATE OF APPOI\TMENT FILED
WITH COUNTY AUDITOR.

The provisions of section 2871 govern the.appointment of a deputy clerk of
common pleas court and a ccrhﬁtata of such ap[)omtmcnt must be filed with-the
county auditor,

COLUMBUS Omo Apnll 1920

Hon. PuiL H. WIELAND Prosecuting Atlomey Mt (":fead Ohio.
Dear.Sir:—Acknowledgment is made of the receipt of your recent request for
the opinion of this department as follows: . )

“Please advise which section prevails for the appointment of deputies -
for the office of clerk of courts, namely sections 2871 or 2981 of the Gen-
eral Code of Ohio.

Is the approval of the court and Journal entry required or may the
clerk under section 2981 without such approval or entry certify a deputy
appointment to the county auditor, so long as the monthly pay of deputy
does not exceed the amount allowed by the county commissioners of -40
per cent on the first two thousand of the last precedmg year s fees.”

The source of your question is the apparent confu510n and COnﬂlCt between the
sections which you quote.

Section 2871 is a part of - chapter 8, entltled clerk. of common pleas court.”
This section is as follows:

“The clerk may appoint one or-more deputies to be approved by the
court of common- pleas if in session, or by one of the judges thereof, if
not in session. Such appointment shall be by certificate, signed by the
clerk, which, with the approval .of the court or judge,. shall be entered on
the journal.”

At this point it may be-noted that this chapter is special in that it relates not
to county officers generally, bvut entirely to the clerk of the common pleas court.
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The other section to which you refer, 2981, is 4 part of chapter 1 of division
3, and is entitled “salaries of county officers,” and, as the title indicates, relates
generally to county officers.

Section 2981 provides that such officers (including the clerk of courts) may
appoint necessary deputies “and shall file w1th the county auditor certificates of
such action.”

Taken by itself this section might be interpreted as providing that the officers
referred to may appoint and employ the necessary deputies without requiring the
approval of any .other officer. But such an interpretation would make this section

. directly in conflict with the provisions of section 2871, supra, that the appointment
requires the approval of.the court or judge.

Of course if such repugnancy exists, the question would have to be con-
sidered as to which of the two conflicting statutes should prevail and the -matter
of time of enactment and the special or.gencral character of the sections would
have to be considered, and the section found to prevail would to the extent of
such conflict operate as a repeal by implication of the other section. Such repeals,
however, are not favored and the sections under discussion should be so con-
sidered, if possible, without doing v101ence to the apparent intention of.the leglsla-
ture as will avoid such a repugnancy.

"The history of section 2981 is that it, with secfion 2980, was originally section
3 of the act passed in 98 O. L., page 90, at the time the county offices were trans-
ferred from a fee compensation basis to a salary basis. Section 2981-1, the inter-
vening statute, as it now stands, was passed later in 102 O. L., 136.

Section 3 as it stood before the codification carries with it undoubted evidence
that its purpose was to deal with the annual determination by the commissioners
of aggregate sums to be expended by county officers as compensation for their
deputies and assistants. It began with the provision for the filing with the county
commissioners a detailed statement of the probable amount necessary for deputies
and assistants in their respective ofﬁces, provided for the action by the commis-
sioners within a certain time after the reception of such statements and the de-
termination and ﬁxmg of an aggregate sum for such compensation. Then followed
in the second paragraph what is now section 2981 providing that “the officers here-
in named shall appoint and employ such deputies * * * 35 may be necessary
for their respective offices. *. * * and shall file with the county auditor certif-
icates showing such action.” All of this part of section 2981 will not be quoted as
it is believed that enough has been referred to and considered to show that the
purpose of this section was not to disturb former special grants of, or limitations
on authority to appoint deputies in particular county offices, but was a part of the
general scheme for providing for the payment of deputies and assistants from the
county funds and fixing the aggregate amount of such salaries. It may be noted
that prior to this time deputies were paid by the officers out of their own funds
and the amount of their salaries was a matter of private agreement, the officer
receiving his compensatlon by the fee system.

It must be noted also that both of these sectlons ‘may be given full force and
effect, that is, the clerk may make the appointment under section 2871. by certificate
signed by the clerk, which, as the statute provides, “with the approval of the court
or Judge shall be entered on the. journal.”

Then at the time of making and filing the statement required by section 2980,
or prior thereto, the county clerk may file the same certificate with the county
auditor as required by section 2981. So that the answer to your question mdy be
stated in this manner: The provisions of. section 2871 govern the appointment of
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a deputy clerk of common pleas court and that a certificate of such appointment
must be filed with the county auditor. .
Respectfully, -
»JouN G. Prick,
1 . _ o Attorney-General.

1115,

APPROVAL, RESOLUTIONS PROVIDING FOR SALE OF SMALL TRACT
OF ABANDONED OHIO CANAL TO VILLAGE OF FRAZEYSBURG
OHIO.

COLUMBUS, Omio, April 1, 1920.

Hon. Joun I. MILLER, Superintendent of Public Works, Columbus, Ohio.”
Dear Sir:—I have your letter of March 27, 1920, transmitting in duplicate
resolutions providing for the sale to the village of Frazeysburg, Ohio, of a small
tract of the abandoned Ohio Canal property in said village for the sum of $50.00.
1 note your statement that the land in question is to be used in extendmg the
public highway across the canal.
I have carefully examined the resolutions, find them correct in form and
legal, and I have therefore affixed my signature to the same and return them
" herewith. :
’ Respectiully, .
1 Joun G. PricE,

: Attorney-General.

1116.

ROADS AND HIGHWAYS—LEVY UNDER SECTION 1222 G. C. (108 O. L.
494) OF LESS THAN FULL ONE AND ONE-HALF MILLS OR OF
FULL ONE AND ONE-HALF MILLS IS SUBJECT TO EXTENT OF
ONE-HALF MILL THEREOF TO LIMITATION UPON COMBINED
MAXIMUM TAX RATE.

A levy for the “county’s proportion” under section 1222 G. C. as amended 108
O. L. 494, of less than the full one and one-half mills as well as a levy of the full
one and one-half mills, is subject, to the extent of one-half mill thereof, to the
limitation upon the combined maximum tax rate.

CoLumBus, Onio, April 1, 1920.

"Hon. CarroLL A. STUBSS, EProsecuting Attorney, Celina, Ohio.
DeAr Sik:—Your letter of recent date is received, reading as follows:

. “This is an inquiry with reference to section 1222 of the General Code
of Ohio, as amended in part one of 108 Chio Laws at page 494. The sec-
ond paragraph therein reads as follows:

‘The county commissioners in any county in which less than one and
one-half mills is levied in any year under the provisions of this section
shall within the above limitations determine what part of such levy shall
be subject to the limitations upon the combined maximum rate for all
taxes now in force and what part of such levy shall be outside such limi-

" tations and unrestricted by any existing law or laws.’



